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CORPUS JURIS 
SECUNDUM 


FEDERAL CIVIL PROCEDURE 

This Title includes, generally, the civil procedure, other than appellate, of the District Courts of the 
United States and the former Circuit Courts of the United States, especially procedure under the Federal 
Rules of Civil Procedure. 

Matters not in this Title, treated elsewhere in this work, see General Index 


Analysis 


1. IN GENERAL, §§ 1-41 

A. In General, §§ 1-4 

B. Rules of Court, §§ 5-22 

C. Conformity to State Practice in General, §§ 23-36 

D. Nature AND Form OF Remedy ; Joinder, §§ 37-41 

n. PARTIES, §§ 42-185 

A. In General, §§ 42-45 

B. Capacity, §§ 46-52 

C. Real Parties in Interest, §§ 53-62 

D. Class Actions, §§ 63-93 

1. In General, §§ 63-75 

2. Particular Classes Represented, §§ 76-93 

E. Joinder, §§ 94-116 

F. Bringing in New Parties; Third-Party Proceedings, §§ 117-127 

G. Intervention, §§ 128-155 

H. Substitution, §§ 156-167 

I. Defects, Objections, and Amendments, §§ 168-185 

IIL PROCESS OR NOTICE, §§ 186-232 

A. In General, §§ 186-188 

B. Service, §§ 189-223 

1. In General, §§ 189-198 

2. Service on Particular Parties in General, §§ 199—203 

3. Nonresidents and Absentees in General, §§ 204-211 

4. Foreign Corporations, Partnerships, and Associations, §§ 212-221 

5. Return and Proof of Service, §§ 222-223 

C. Defects and Objections ; AlMendment, §§ 224-232 


86B 
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IV. ATTACHMENT AND GAENISHMENT, §§ 233-241 

V. APPEARANCE, §§ 242-246 

VI. PLEADINGS AND MOTIONS, §§ 247-440 

A. Pleadings in General, §§ 247-261 

B. Complaint, §§ 262-300 

1. In General, §§ 262-280 

2. Particular Actions, §§ 281-300 

C. Answer, §§ 301-319 

1. In General, §§ 301-305 

2. Affirmative Defense or Avoidance, §§ 306-308 

3. Set-Offs, Countcrclaims, and Cross Claims, §§ 309-319 

D. Reply and Subsequent Pleadings, §§ 320-321 

E. Amendments, §§ 322-349 

F. Supplemental Pleadings, §§ 350-356 

G. Issues, Proof, and Variance, §§ 357-361 

H. Defects in, and Objections to, Pleadings in General, §§ 362-367 

I. Motions in General, §§ 368-375 

J. More Definite Statement, §§ 376-397 

K. Election Between Claims or Defenses, §§ 398-399 

L. Judgment on the Pleadings, §§ 400-409 

M. Separating Claims or Defenses, §§ 410-412 

N. Striking Pleading or Matter Therein, §§ 413-440 

VII. EVIDENCE, §§ 441-463 

VIII. OBJECTIONS TO JURISDICTION, DETERMINATION, AND WAIVER, §§ 464-479 

A. Objections to Jurisdiction, §§ 46-C-466 

B. Determination as to Jurisdiction, §§ 467-475 

C. Waiver or Consent, §§ 476-479 

IX. OBJECTIONS TO VENUE, §§ 480-516 

A, In General, g§ 480-494 

B. Change of Venue, §§ 495-516 

1. In General, §§ 495-496 

2. Convenience of Parties and Witnesses, §§ 407-514 

3. Venue Laid in Wrong Division or District, §§ 515-516 

X. WITNESSES, §§ 517-525 

XI. DEPOSITIONS AND DISCOVERY, §§ 526-774 

A. In General, §§ 526-543 

B. Depositions Before Action or Pending Appeal, §§ 544-547 

C. Depositions of Parties and Others Pending Action, g§ 548-644 

1. In General, §§ 548-570 

2. Proceedings, §§ 571-607 

a. IN GENERAL, §§ 571-596 

b. PROTECTIVE ORDERS BEFORE ORAL EXAMINATION,* TERMINATION 

OR LIMITATION OF EXAMINATION, §§ 597-607 

See also descriptive word index in the back of this Volume 
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XI. DEPOSITIONS AND DISCOVERY—Continued. 

C. Depositions of Parties and Others Pending Action— Continued 

3. Examination in General^ §§ 608-613 

4. Scope of Examination, §§ 614-631 

5. Suppression; Use and Effect, §§ 632-639 

6. Failure to Appear or Testify, §§ 640-644 

D. Written Interrogatories to Parties, §§ 645-695 

1. In General, §§ 645-674 

2. Scope, §§ 675-688 

3. Answers; Failure to Answer, §§ 689-695 

E. Production of Documents and Things for Inspection, Copying, or 

Photographing, §§ 696-751 

1. In General, 696-7IS 

2. Particular Documents or Things, §§ 716-730 

3. Proceedings, §§ 731-743 

4. Compliance; Failure to Comply, §§ 744-751 

F. Physical or Mental Examination of Person, §§ 752-755 

G. Requests for Admissions of Facts, §§ 756-774 

XII. DISMISSAL, §§ 775-878 

A. Voluntary Dismissal, §§ 775-790 

B. Involuntary Dismissal, §§ 791-878 

1. In General, §§ 791-795 

2. Grounds in General, §§ 796-817 

3. Defects in Pleading, §§ 818-839 

4. Proceedings, §§ 840-878 

XIII. CONTINUANCE, §§ 879-889 

XIV. REFERENCE, §§ 890-904 

XV. PRE-TRIAL CONFERENCE, §§ 905-914 

XVI. TRIAL, §§ 915-1056 

A. In General, §§ 915-932 

B. Docket, Lists, and Calendars, §§ 933-934 

C. Reception of Evidence, §§ 935-942 

D. Jury Trial, §§ 943-954 

E. Jurors, §§ 955-957 

F. Taking Case or Question from Jury, §§ 958-982 

1. Questions of Law and Fact in General, §§ 958-969 

2. Direction of Verdict, §§ 970-980 

3. Dismissal or Nonsuit, §§ 981-982 

G. Instructions, §§ 983-994 

H. Verdict and Findings of Jury, §§ 995-1027 

1. In General, §§ 995-998 

2. General Verdict, §§ 999-1008 

3. Interrogatories Accompanying Forms for General Verdict, §§ 

1009-1016 

4. Special Verdict^ §§ 1017-1027 

See also descriptive word index in the back of this Volume 
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XVL TRIAL—Contiimed. 

L Trial by Court, §§ 1028-10S5 

1. Hearing and Determination of Cause, §§ 1028-1035 

2, Findings of Fact and ConcUisions of Law, §§ 1036-1056 

xvn. NEW TRIAL, §§ 1057-1104 

A. In General, §§ 1057-1060 

B. Grounds, §§ 1061-1081 

C. New Trial on Court’s Own Initiative, §§ 1082-1083 

D. Proceedings to Procure in General, §§ 1084-1091 

E. Hearing and Determination of Motion, §§ 1092-1104 

XVIII. JUDGMENT, §§ 1105-1253 

A. In General, §§ 1105-1121 

B. By Default, §§ 1122-1134 

1. In General, §§ 1122-1129 

2. Setting Aside, §§ 1130-1134 

C. Summary Judgment, §§ 1135-1218 

1. In General, 

2. Particular Cases or Subject Matter, §§ 1156-1182 

3. Proceedings, §§ 1183-1218 

a. IN general, §§ 1183-1201 

b. HEARING, determination, AND SUBSEQUENT PROCEEDINGS, §§ 

1202-1218 

D. Judgment Notwithstanding Verdict, §§ 1219-1226 

E. Rendition and Entry ; Registration in Other Districts, §§ 1227-1232 

F. Relief from Judgment, §§ 1233-1251 

G. Lien, §§ 1252-1253 

XIX. EXECUTION AND OTHER PROCEEDINGS FOR ENFORCEMENT OF JUDGMENT, 
§§ 1254-1272 

XX. FEES AND COSTS, §§ 1273-1295 


Sub-Analysis 

XL DEPOSITIONS AND DISCOVERY—Continued. 

F. Physical or Mental Examination of Person —18 

§ 752. In general—p 18 

753. Persons subject to examination—^p 20 

754. Reports—p 20 

755. Failure to comply—^p 22 

G. Requests for Admissions of Facts —^p 22 

§ 756. In general—^p 22 

757. Nature and purpose—^p 23 

758. Subject matter—^p 23 

759. -Relevancy and materiality—^p 25 

760. -Privileged matter— ^ 25 

761. -Facts not within personal knowledge of party on when request made—p 26 
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XI. DEPOSITION’S AND DISCOVERY—Continued. 

G. Requests for Admissions of Facts—C ontinued 
§ 762. Request—p 27 

763. Response—^p 28 

764. -Time for response—p 28 

765. -Allowance of additional time—p 29 

766. - Form, requisites, and sufficiency—p 30 

767. -Admission—p 31 

768. -Avoidance of admission—^p 32 

759 ^-Denial of duty to respond or statement of inability—p 33 

770. -Objections to requests—p 33 

771. - Conclusiveness; contradiction or amendment—p 36 

772. Use and effect—p 36 

773. Failure to respond—^p 37 

774. Expense of making proof—^p 38 

XII. DISMISSAL—p 38 

A, Voluntary Dismissal—^ p 38 

§ 775. In general—p 38 

776. Dismissal by order of court generally—p 44 

777. - Discretion of court—p 44 

778. - Effect of pleading counterclaim before service of motion to dismiss—47 

779. - Motion and proceedings thereon—p 49 

780. -Terms and conditions—p 49 

781. -Payment of costs and expenses—p 50 

782. -With or without prejudice—p 51 

783. - Operation and effect—p 52 

784. -Relief from order—^p 53 

785. Dismissal or compromise of class actions—p 54 

785 . - Notice—p 56 

787. - Proceedings for approval—^p 57 

788, -Determination of propriety—p 58 

789, Dismissal of counterclaim, cross claim, or third-party claim—p 61 

790. Dismissal of part of action or as to some parties—p 61 

B. Involuntary Dismissal— p 63 

1. In General —p 63 

§ 791. In general—^p 63 

792. Discretion of court—^p 65 

793. Availability, or prior use, of other remedy—p 66 

794. Dismissal of part of action or as to some parties—p 67 

795. Former practice in suits in equity—p 67 

2. Grounds in General —^p 70 
§ 796. In general—^p 70 

797. Failure of party to attend or serve answers—p 73 

798. Failure to comply with order of court—p 73 

799. Want of jurisdiction—p 76 

800. -Over subject matter in general—p 78 

801. - Diversity of citizenship—p 79 

802. -Jurisdictional amount—p 81 

See also descriptive word index in the back of this Volume 

5 



FEDERAL CIVIL PROCEDURE 


35B C.J.S. 


XII. DISMISSAL—Continued. 

B. Involuntary Dismissal —Continued 

2. Grounds in General —Continued 

g 803. - Parties improperly or collusivciy made or joined—p 82 

804. Defects as to parties—p 84 

805. - Failure to substitute—p 85 

806. - Want of capacity—p 85 

807. - Nonjoinder—p 87 

808. -Indispensable party—p 87 

809. - Misjoinder—p 89 

810. Failure of, or defects in, process—p 90 

811. Failure to prosecute—p 91 

812. - Excuses for failure to prosecute—p 96 

813. Affirmative defenses—p 97 

814. - Limitations, laches, and prematurity—p 99 

815. - Res judicata—p 103 

815 . - Pendency of another action—p 104 

817. - Statute of frauds—p 106 

3. Defects in Pleading —p 107 
§ 818. In general—p 107 

819. Insufficiency in general—p 108 

820. -Lack of jurisdictional averments—p 113 

821. - Clear or certain nature of insufficiency—p 116 

822. Particular defects or requirements—p 119 

823. Counterclaims, cross claims, and third-party complaints—p 121 

824. Prayer—p 123 

825. Defects in particular actions—p 123 

826. - Anti-trust actions—p 123 

827. - Class and stockholders’ actions—p 125 

828. - Conspiracy; fraud—p 126 

829. - Contract actions generally—p 127 

830. -Employees’ actions—p 129 

831. -Actions under Fair Labor Standards Act—p 130 

832. - Actions involving governmental or public bodies or officers—p 132 

833. - Injunction actions—p 134 

834. - Insurance and indemnity actions—p 136 

835. - Libel and slander actions—p 136 

836. - Negligence actions—^p 137 

837. -Tax actions—p 139 

838. -- Tort actions in general—p 139 

839. - Other actions—^p 140 

4. Proceedings —p 144 

§ 840. In general—p 144 

841. Dismissal on court’s own motion—p 145 

842. Suggestion of lack of jurisdiction—p 147 

843. Motion by party and proceedings thereon—p 147 

844. - Nature and purpose—p 149 

845. -Time for motion; condition of cause—p 150 

846. - Requisites and sufficiency—p 152 

847. - Successive motions; renewal of motion—p 155 
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XII. DISMISSAL—Continued. 

B. Involuntary Dismissal—C ontinued 
4. Proceedings —Continued 

§ 848. Notice of motion—p 156 

849. Hearing and determination—p 156 

850. -Time of determination; reserving decision—p 160 

851. - Construction of pleadings—p 162 

852. -Doubtful issues—p 165 

853. - Fact issues—p 165 

854. -Grounds of motion requiring fact inquiry—p 167 

855. - Admissions and assumptions—p 169 

856. -On motion to dismiss for want of jurisdiction or improper service— 

p 175 

857. -Matters not deemed admitted—p 175 

858. -Matters considered—p 177 

859. -Affidavits—p 183 

860. -New matter in motion; speaking motion—p 186 

861. Order—p 187 

862. -Terms and conditions—p 188 

863. - Dismissal absolute or without prejudice—p 188 

864. -Want of jurisdiction or improper venue—p 190 

865. -Denial of motion without prejudice—p 191 

866. -Leave to amend; pleading over—p 191 

867. -Leave to answer—p 194 

868. -Leave to amend or plead over after dismissal—p 194 

869. Effect—p 194 

870. -Dismissal as to some of several defendants—p 196 

871. - Prejudice—p 196 

872. -Want of prosecution—p 198 

873. - On intervention, cross claim, or counterclaim—p 198 

874. Amendment of order—p 199 

875. Vacation of order—p 199 

876. - Grounds for vacation—p 200 

877. - Time for vacation—p 201 

878. - Proceedings for vacation—p 202 

XIII. CONTINUANCE—p 203 

§ 879. In general—p 203 

880. Discretion of court—p 203 

881. Grounds—p 204 

882. - Absence of party—p 204 

883. - Amendments and change of parties—p 205 

884. - To procure evidence or attendance of witnesses—p 205 

885. _Prejudice from absence of witness or evidence—p 206 

886. -Diligence—p 207 

887. _ Want of preparation; withdrawal or absence of counsel—207 

888. Procedure to obtain—p 207 

889. Determination and order—p 208 


XIV. REFEEENCE—p 208 

§ 890. In general—p 208 
891. Cases in which reference proper-p 209 

See also descriptive word index in the back of this Volume 
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XLV. EEFEEENOE—Continued. 

§ 892. - Particular proceedings and issues—p 212 

893. -Accounting—p 213 

894. Discretion of court—p 214 

895. Proceedings to obtain or set aside reference—p 214 

896. Master or referee—^p 215 

897. - Compensation—p 216 

898. Proceedings on reference—217 

899. - Reception of evidence—p 219 

900. Reports, findings, and conclusions—p 219 

901. - Objections; failure to object—p 220 

902. - Report as evidence—p 222 

903. - Conclusiveness—p 222 

904. - Disposition—^p 226 

XV. PRE-TRIAL CONPERENCE—p 227 
§ 905. In general—p 227 

906. Nature and purpose—p 229 

907. Scope—p 230 

908. -Duty to disclose issues to be raised at trial—p 231 

909. - Simplification and elimination of issues—p 232 

910. Order—p 232 

911 . -Relief—p 233 

912. Effect—p 234 

913. -Admissibility of evidence—p 235 

914. -Waiver of issues not raised—p 236 

XVr. TRIAL—p 237 

A. In General— ^p 237 

§ 915. General rules—p 237 

916. Joint trial of issues in different actions and consolidation of actions—238 

917. Separate trials of claims or issues—p 245 

918. -Legal and equitable and jury and non jury matters—^p 252 

919. Presence of parties and attorneys—p 255 

920. Right to open and close—p 256 

921. View and inspection—p 257 

922. Judge’s remarks and conduct—p 257 

923. Counsel’s conduct and control by court in general—260 

924. -Opening statement—261 

925. -Final argument—p 263 

926. - Cure of misconduct—^p 266 

927. Remarks or acts of witnesses—p 267 

928. Custody and conduct of jury in general—p 267 

929. -Deliberations of jury and manner of arriving at verdict—p 267 

930. - Communications with jury and further instructions after submission— 

p 269 

931. -Urging or coercing agreement and discharge for failure to agree—271 

932. Objections and exceptions—^p 272 

B. Docket, Lists, and Calendars— p 272 

§ 933. In general—^p 272 
934. Preference or advancement of cases—^p 276 


See also descriptive word index in the back of this Volume 
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XVI. TRIAL— Continued. 


C. 


Reception of Evidence —p 277 
§ 935. In general—p 277 

936. Separation or exclusion of witnesses—p 281 

937. Offer of proof—p 281 

938. Order of proof—p 282 

939. Evidence admissible on rebuttal and surrebuttal—p 283 

940. Reopening case for further evidence—p 284 

941. Objections and waiver thereof—p 286 

942. Striking evidence from case—p 288 


D. Jury Trial — p 290 

§ 943, In general—^p 290 

944. Determination as to right to jury generally—p 293 

945 . - Legal and equitable causes—p 294 

946. Demand—p 297 

947. - Time for demand generally—p 300 

948. - Discretion of court; excuse for late demand—p 302 

949. Loss or waiver of right—^p 307 

950. - Relief from waiver—p 309 

951. Right in particular actions or proceedings—p 310 

952. - Anti-trust actions—p 315 

953. - Declaratory judgment actions—p 316 

954 . - Injunction actions—^p 317 


E. Jurors —p 317 

§ 955. In general—p 317 

956. Selection and impaneling—^p 319 

957. Challenges and obj ections—p 322 


F. Taking Case or Question from Jury —^p 324 

L Questions of Law and Fact in General —p 324 

§ 958. Applicability of local state law in general—p 324 

959. Functions of court and jury generally—p 325 

960, Sufficiency of evidence to warrant submission—p 326 

951. - Preliminary question for court—p 328 

952. - Conclusions from evidence—p 330 

963. Weight, credibility, and sufficiency of evidence—^p 330 
954 . - Conflicting evidence—p 333 

965. -Inferences from evidence—^p 333 

966. Particular issues—p 334 

957. - Negligence and related issues—p 335 

958. - Validity or construction of pleadings or documents—^p 336 

969. Withdrawal of juror—p 337 

2. Direction of Verdict —^p 338 
§ 970. In general—p 338 

971. Necessity and sufficiency of motion—p 339 

972. - Statement of grounds—p 340 

973. Effect of motion —p 341 

9/4. Abandonment or waiver of motion—p 341 
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F, Taking Case or Question from Jury—C ontinued 
2. Direction of Verdict —Continued 

§ 975. Consideration and determination—p 342 

976. - Construction of evidence—p 344 

977. - When verdict may or should be directed—p 348 

978. - When direction unwarranted or improper—p 350 

979. Reservation of decision—p 352 

980. Effect of direction or denial—p 354 

3. Dismissal or Nonsuit —p 355 
§ 981. In general—p 355 
982. Consideration and determination—^p 356 

G. Instructions— p 357 

§ 983. In general—p 357 

984. Invasion of province of jury—p 358 

985. Necessity, form, and siifhciency—p 359 

986. - Comments of court—p 360 

9 ‘: 57 . - Confusing or misleading instructions—p 361 

988. - Evidence and matters of fact—p 362 

989. - Repetition—p 362 

990. Applicability to pleadings and evidence—p 363 

991. Requested instructions—p 364 

992. Objections—p 367 

993. Rulings on requests and objections—p 370 

994. Construction and operation—^p 370 

H. Verdict and Findings of J ury—^ p 371 

1. In General —p 371 

§ 995. In general—p 371 

996. Necessity of presence of counsel; duty to notify—p 371 

997. Assent or disagreement of jurors—p 372 

998. - Poll of jury—372 

2. General Verdict —373 

§ 999. In general—p 373 

1000. Form and sufficiency—^p 373 

1001. - Responsiveness to issues and evidence—p 374 

1002. - Consistency—^p 374 

1003. -Amount of recovery; apportionment—p 375 

1004. - Disregard of instructions—p 376 

1005. Amendment or correction—p 376 

1006. Construction and operation—p 378 

1007. - Issues and facts determined—^p 378 

1008. Evidence affecting verdict—^p 379 

3. Interrogatories Accompanying Forms for General Verdict —p 38Q 
§ 1009. In general—p 380 

1010. Necessity and propriety—p 381 

1011. - Discretion—p 381 

1012. Form and sufficiency—^p 382 

See also descriptive word index in the back of this Volume 
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H. Verdict and Findings of Jury —Continued 


3. 


4. 


-Continued 

p383 


Special Verdict —p 385 
§1017. In general—p 385 

1018. Necessity and propriety—p 386 

1019. - Discretion—p 389 

1020. - Notice to counsel—p 389 

1021. Requests—p 389 

1022. Form and sufficiency of questions—p 390 

1023. - Questions of fact—p 391 

1024. Form and sufficiency of verdict—p 392 

1025. Amendment or correction—p 393 

1026. Additional findings—p 393 

1027. Construction and operation—p 394 


Interrogatories Accompanying Forms for General Verdict— 
§ 1013. Answers—p 383 

1014. - Inconsistency; conflict with general verdict— 

1015. - Construction and operation—p 385 

1016. Failure to answer—p 385 


I, Trial by Court —p 394 


1 . 


Hearing and Determination of Cause —394 
§ 1028. In general—p 394 

1029. Advisory jury—p 396 

1030. - Effect of verdict or findings—p 397 

1031. Reception of evidence—p 397 

1032. - Admission or exclusion of evidence—p 398 

1033. Trying facts; weight and sufficiency of evidence—p 398 

1034. - Dismissal—p 400 

1035. -Determination; evaluation of evidence—401 


2. Findings of Fact and Conclusions of Law—-g 403 
§ 1036. In general—p 403 

1037. Nature and purpose—p 405 

1038. Necessity as to particular questions—p 406 

1039. -Matters not in issue—^p 407 

1040. - Motions; dismissal—p 407 

1041. Actions or proceedings in which required—p 408 

1042. - Proceedings for injunctions—p 409 

1043. Time for making—p 409 

1044. Requests or proposed findings—p 410 

1045. Preparation and form generally—p 411 

1046. - Findings prepared or adopted by court; signing—^p 412 

1047. -Preparation by counsel—p 413 

1048. Sufficiency—p 415 

1049. - Findings and conclusions in opinion—p 416 

1050. - Definiteness and certainty—p 418 

1051 . -- Ultimate or evidentiary facts—p 418 

1052. - Proceedings for injunction—p 420 

1053. Amended and additional findings—p 421 

1054. -- Grounds; grant or denial of motion—p 422 
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I. Trial by Court—C ontinued 

2. Findings of Fact and Conclusions of Lam —Continued 

§ 1055. Amended and additional conclusions of law—p 422 
1056. Construction and operation—p 423 

XVII. NHW TRIAL—p 424 

A. In General— p 424 

§ 1057. In general—424 

1058. Partial new trial—^p 426 

1059. -Damages—426 

1060. Proceedings at new trial—p 427 

B. Grounds— p 428 

§ 1061. In general—p 428 

1062. Jury list or panel—^p 430 

1063. Disqualification or incompetency of jurors—p 430 

1064. Trial errors in general—p 431 

1065. Misconduct of counsel, parties, or wiLnesscs—p 432 

1066. Admission or exclusion of evidence—p 433 

1067. Instructions—p 435 

1068. - Failure or refusal to instruct—p 437 

1069. -Objections or requests—^p 437 

1070. Misconduct of or affecting jurors—p 439 

1071. -Deliberations and manner of arriving at verdict—p 441 

1072. Irregularities and defects in verdicts and findings—^p 442 

1073. -Weight of evidence—^p 445 

1074. Amount of recovery generally—p 449 

1075. -Inadequate damages—^p 449 

1076. -Excessive damages—^p 451 

1077. -Actions for unliquidated damages—p 453 

1078. Mistake, inadvertence, surprise, or excusable neglect—p 454 

1079. Newly discovered evidence—455 

1080. - Diligence—p 457 

1081. -Materiality and probable effect—p 458 

C. New Trial on Courtis Own Initiative—^ p 459 

§ 1082. In general—p 459 
1083. Time for order—^p 460 

D. Proceedings to Procure in General—^ p 461 

§ 1084. In general—^p 461 

1085. Time for motion—p 462 

1086. -Under rule authorizing relief from judgment or order—p 464 

1087. Motion—^p 465 

1088. -Statement of grounds and specification of errors—p 466 

1089. -Joint or alternative motions for new trial or judgment—467 

1090. Affidavits and extrinsic evidence—^p 468 

1091. - Competency to impeach or support verdict—^p 469 

E. Hearing and Determination of Motion—^ p 470 

§ 1092. In general—^p 470 

See also descriptive word index in the back of this Volume 
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XVII. NEW TRIAL—Continued. 

E. Hearing and Determination of Motion—C ontinued 

§ 1093. Joint or alternative motions for new trial or judgment—p 470 

1094. Particular matters to be heard, considered, and determined—p 472 

1095. - Evidence—p 473 

1096. Presumptions, inferences, and burden of proof—^p 474 

1097. - Construction of evidence—p 475 

1098. Decision granting or refusing motion—p 477 

1099. -Discretion of court—p 478 

1100. -Particular grounds of application—p 481 

1101. Remittitur-^p 483 

1102. Additur—p 485 

1103. Order—p 486 

1104. Reargument—486 

XVIII. JUDGMENT—p 487 

A. In General— p 487 

§ 1105. In general—p 487 

1106. Jurisdiction to sustain judgment—p 489 

1107. Process, notice, or appearance to sustain judgment—p 489 

1108. Judgment for or against one not a party—p 490 

1109. Support by, and conformity to, pleadings and proof—p 491 

1110. Determination of all issues or claims—p 495 

nil. - Multiple parties—p 499 

1112. Support by, and conformity to, verdict or findings—^p 500 

1113. Final judgment—^p 501 

1114. Nature and extent of relief generally—^p 502 

1115. Designation of amount—p 504 

1116. Judgment by confession—p 504 

1117. Judgment by consent—p 505 

1118. Declaratory judgments—^p 506 

1119. Construction, operation, and effect of judgment generally—p 507 

1120. Revival—^p 508 

1121. Payment and satisfaction—^p 508 

B. By Default —^p 509 

1. In General —p 509 

§ 1122. In general—p 509 

1123. Entry of default—p 509 

1124. Entry of default judgment—^p 510 

1125. - By clerk—^p 511 

1126. - By court in general—p 511 

1127. -Notice of application—p 514 

1128. -Evidence and hearing—p 515 

1129. Relief awarded—^p 516 

2. Setting Aside —p 517 

§ 1130. In general—^p 517 
113L Meritorious defense—^p 522 

1132. Proceedings—^p 522 

1133 . -Time for application—^p 523 

1134. -Hearing and evidence—p 525 
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XVIII. JUDG-MENT—Continned. 

C. Summary Judgment— p 525 

1. In General —p 525 

§ 1135. In general—p 525 

1136. Purpose—p 528 

1137. Scope of remedy—p 531 

113S. - Other motions and remedies distinguished—p 532 

1139. Proceedings in which judgment authorized—p 533 

1140. Matters affecting right to judgment—p 534 

1141. - Absence of genuine issue of fact—p 534 

1142. -Materiality and genuineness of issue of fact—p 540 

1143 . -Admitted or undisputed facts; conflicting inferences or conclu¬ 

sions—p 541 

1144. - Issues of law—p 543 

1145. - Right to judgment as matter of law—p 544 

1146. - Credibility of witnesses—p 545 

1147. - Lack of cause of action or defense—p 545 

1148. - Want of proper or necessary parties—p 546 

1149 . - Defenses in general—p 546 

1150. - Matters in abatement; jurisdiction—p 548 

1151. - Laches or limitations—p 548 

1152. - Res judicata—p 550 

1153. - Existence of counterclaim—p 551 

1154. - Pleading—p 551 

1155. - Effect of prior decision—p 554 

2. Particular Cases or Subject Matter —p 555 

§ 1156. Accounting—p 555 

1157. Agriculture—p 555 

1158. Anti-trust cases—p 556 

1159. Automobiles—p 558 

1160. Bankruptcy, receivership, and reorganization—p 559 

1161. Banks—p 561 

1162. Bills and notes—p 561 

1163. Bonds and evidences of indebtedness—p 562 

1164. Brokers—p 563 

1165. Carriers—p 563 

1166. Contracts in general—p 565 

1167. Copyright—p 568 

1168. Decedenfs estates—^p 569 

1169. Employees—p 569 

1170. -Actions under Fair Labor Standards Act—p 572 

1171. Insurance—p 573 

1172. Land cases in general—p 575 

1173. Landlord and tenant—^p 576 

1174. Mines and minerals—p 577 

1175. Mortgages—p 578 

1176. Sales in general—^p 578 

1177. Shipping and seamen—p 579 

1178. Stock and stockholders—p 581 

1179. Taxation—p 582 

1180. Torts—p 583 
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C. Summary Judgment— Continued 

2 . Particular Cases or Subject Matter —Continued 

§ 1181. - Negligence—p 586 

1182. Other cases—p 587 

3. Proceedings —^p 591 

a. IN GENERAL —p 591 

§ 1183. In general—p 591 

1184. Time for motion—p 591 

1185. Motion—p 592 

1186. -Treatment of other motions as motion for summary judgment—p 593 

1187. - Cross motions; judgment against moving party—p 595 

1188. Presentation of case in general—p 597 

1189. Evidence—p 598 

1190. - Inferences and presumptions—p 599 

1191. - Matters accepted as true—p 601 

1192. - Burden of proof—p 602 

1193. -Weight and sufficiency—p 605 

1194. Affidavits—p 606 

1195. - Form and requisites—p 610 

1196. - Defects and objections—^p 613 

1197. - Construction—p 613 

1198. - Sufficiency of showing—p 614 

1199. Depositions—p 617 

1200. Documents, papers, and exhibits—p 619 

1201. Stipulations—p 620 

b. HEARING, DETERMINATION, AND SUBSEQUENT PROCEEDINGS—p 620 

§ 1202. In general—p 620 

1203. Necessity for clear case—p 622 

1204. Questions to be decided—^p 625 

1205. - Questions of law—^p 627 

1206. - Existence of fact issue—p 628 

1207. -Sufficiency of evidence to raise issues; directed verdict—p 630 

1208. Time for consideration of motion—^p 632 

1209. Matters considered—p 633 

1210. -Admissions of parties—p 637 

1211. Consideration with other motions—p 637 

1212. Findings and conclusions—^p 638 

1213. Judgment or order; relief granted—p 638 

1214. - Partial adjudication—^p 639 

1215. - Operation and effect of judgment or order—p 643 

1216. -Effect of refusal of summary judgment—p 644 

1217. Reargument or rehearing; vacation of judgment—p 644 

1218. Subsequent proceedings—^p 644 

D. Judgment Notwithstanding Verdict— ^p 645 

§ 1219. In general—p 645 

1220. Necessity for motion for directed verdict—p 648 

1221. Grounds—p 649 

1222. -Failure to make case—^p 650 
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XVin. JUDGMENT—Continued. 

D. Judgment Notwithstanding Verdict— Continued 

§ 1223.-Consideration of evidence—p 653 

1224. -Construction of evidence—654 

1225. Motion for judgment—656 

1226. - Time for motion—p 657 


E. Rendition and Entry ; Registration in Other Districts— p 658 
§ 1227. Rendition—p 658 

1228. Entry; notation in docket—p 658 

1229. - Direction and time for entry—p 659 

1230. - Sufficiency of notation—p 661 

1231. - Notice of entry—p 662 

1232. Registration in other districts —p 662 


F. Relief from Judgment —p 663 

§ 1233. In general—p 663 

1234. Judgments or orders from which relief may be granted—p 666 

1235. - Final or interlocutory judgments and orders—p 667 

1236. - Judgments entered by consent— p 668 

1237. Power of court—p 669 

1238. Discretion of court—^p 670 

1239. Nature and form of remedy—^p 672 

1240. Persons entitled—^p 674 

1241. Grounds—p 674 

1242. - Clerical mistakes and errors due to oversight and omission—p 676 

1243. - Mistake, inadvertence, surprise, and excusable neglect—p 677 

1244. - Newly discovered evidence—^p 680 

1245. - Fraud, perjury, misrepresentation, or other misconduct—^p 681 

1246. - Judgment void, satisfied, or inequitable—p 684 

1247. - Exceptional circumstances—p 685 

1248. Procedure to obtain relief—p 687 

1249. -Time for instituting proceedings—p 688 

1250. - Notice—p 693 

1251. - Hearing and determination—^p 694 

G. Lien^— p 696 

§ 1252. In general—^p 696 
1253. Territorial extent of lien—^p 696 


XIX. EXECUTION AND 

§ 1254, 

1255. 

1256. 

1257. 

1258. 

1259. 

1260. 
1261. 
1262. 

1263. 

1264. 


OTHER PROCEEDINGS FOR ENFORCEMENT OF JUDGMENT—p 097 
In general—p 697 
Conformity to state law—^p 698 
Remedies available—700 

- Attachment or sequestration—p 700 

Judgment on which based—p 700 
Property subject—^p 701 
Enforcement in another district—p 702 
Issuance of process or writ—^p 703 

-Time within which execution may be granted—^p 703 

Stay or other relief against execution—^p 703 
Sale—705 
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XIX. EXECUTION AND OTHER PROCEEDINGS TOR ENFORCEMENT OF JUDGMENT— 

Continued 

§ 1265. - Bidding and terms—p 705 

1266. - Vacation of sale—p 706 

1267. Supplementary proceedings—^p 706 

1268. - Examination—p 707 

1269. -Procedure on examination—^p 70S 

1270. - Appointment of receiver—p 708 

1271. - Garnishment—p 709 

1272. Body executions—p 710 

XX. FEES AXD COSTS~-p 711 

§ 1273. In general—p 711 

1274. Discretion of court; allowance to prevailing party—p 713 

1275. Conformity to state law or practice—p 718 

1276. Tender or offer of judgment or payment; compromise—p 719 

1277. Persons entitled to costs—^p 721 

1278. Persons liable for costs—^p 721 

1279. Deposit or security—p 723 

1280. - Nonresidents—^p 727 

1281. - Forma pauperis proceedings—p 729 

1282. Particular items—p 731 

1283. - Attorneys’ fees generally—p 736 

1284. - Depositions and examinations—p 742 

1285. -Attorneys’ fees and expenses—p 744 

1286. -Stenographic costs; copies of depositions—p 746 

1287. - Fees of court officers—p 748 

1288. - Stenographic costs and fees generally—p 750 

1289. - Fees and expenses of witnesses—p 752 

1290. -Mileage; transportation—p 756 

1291. Award and taxation of costs—p 758 

1292. Costs and fees on appeal—p 760 

1293. - Unnecessary costs—p 765 

1294. - Damages or penalties—^p 767 

1295. Payment of costs; enforcement of payment—p 769 
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§ 752 FEDERAL CIVIL PROCEDURE 

XI. DEPOSITIONS AND DISCOVERY—Continued 


P. PHYSICAL OR MENTAL EXAMINATION OF PERSON 


§ 752. In General 

Where the physical or mental condition of a party 
is in controversy, the court may order him to submit to a 
physical or mental examination by a physician. 

Under the Federal Rules of Civil Procedure, Rule 
35, 28 U.S.C.A., providing* that in an action in 
which the mental or physical condition of a party 
is in controversy the court in which the action is 
pending may order him to submit to a physical or 
mental examination by a physician, the district court 
in a proper case has the right to make such an 
order,23 irrespective of any state statute or court 
decision to the contrary.24 The mental or physical 
condition of the party in question must be in con¬ 
troversy before such an examination may be had,25 
but the Rule is not limited to actions for personal 
injuries.26 The physical condition of a party in¬ 
cludes the characteristics of his blood as disclosed 
by a blood-grouping lest.27 A party by volun¬ 
tarily submitting to physical examination waives his 
right to an order of the court requiring an examin¬ 
ation.28 


A motion for a medical examination and hill of 
particulars with medical reports attached has been 
considered premature as a motion in preparation 
for trial,25 and where defendants moved on affida¬ 
vit and notice of motion for an order for a physical 
examination of plaintiff and for a further order 
requiring plaintiff to submit to an oral examination 
by deposition, the better practice would have lieen 
for defendant to have served a notice of tlic taking 
of the deposition of plaintiffs in accordance with 
Rule 26, and in connection therewith to have moved 
for a physical examination and the taking of X-ray 
photographs in accordance with Rule 35 of the 
Federal Rules.20 

Grounds and objections. The language of Rule 35 
is permissive in that it provides that while the cniirt 
'hnay” order a party to submit to a physical t'xam- 
iiiation, it may do so '^only on motion for good cause 
sho\vn,”2i and whether such a motion should he 
granted rests in the sound discretion of the court.**2 
The Rule docs not require that a motion fur such <a 


23. U.S.—Sibbach v. Wilson & Co., 
C.OAIll., 108 P.2d 415, reversed 
on other f^roimds 61 S.Ct. 422, 311 
U.S. 1. 85 L.Ed. 479. 

Tweith V. Duluth, M. & I. R. Ry. 
Co., D.C.Minn., 6G P.Supp. 427. 

Currie v. Moore-McCormack 
Lines, Inc., D.C.Mass, 23 F.RD. 
600—Strasscr v. Prudential Ins. Co. 
of America, DC.Ky., 1 F.R.D. 125. 
Construction. 

Rule 35 is to be construed in the 
light of its history, and as so con¬ 
strued it was intended to bring* the 
state practice, where such was per¬ 
mitted, into the federal system. 

U.S.—^Wadlow V. Humberd, D.C.Mo., 
27 F.Supp. 210. 

Kot invasion of substantive right 
This Rule does not permit an inva¬ 
sion of a “substantive'* right pro¬ 
hibited by the enabling act. 

U.S.—Sibbach v. Wilson & Co., C.C.A. 
Ill., 108 F.2d 415, reversed on other 
grounds 61 S.Ct. 422, 311 U.S. 1, 85 
L.Ed. 479. 

D.C.—Beach v. Beach, 114 F.2d 479, 
72 App.D.C. 318, 131 A.L.R. 804. 
Rule held valid, and not to violate 
any constitutional right. 

U.S.—Sibbach v. Wilson <& Go., Ill., 61 
S.Ct. 422, 311 U.S. 1, 85 L.Ed. 479. 

Countee v. U. S., C.aA.IlL, 112 
F.2d 447. 

Yee Szet Foo v. Dulles, D.C.N.Y., 
18 F.R.D. 237. 

24. U.S.—Sibbach v. Wilson & Co., 
C.aA.Ill., 108 F.2d 415, reversed 


on other grounds 61 S.Ct. 422, 311 
U.S. 1, 85 LEd. 479. 

Loach V. Groif Bros. Cooperage 
Corporation, D.C.Mjss., 2 FRD. 
444. 

25. U.S.—Wadlow V. Humberd, D.C. 
Mo., 27 F.Supp. 210. 

In libel action based on alleged 
defamatory statements cuiieorning 
plaintifC’s physical and mental con¬ 
dition, plaintiff’s mental or physical 
condition was not immediately or di¬ 
rectly in controversy, and defendant 
was not entitled to have plamtilf ex¬ 
amined by medical specialists l)efore 
trial. 

U.S.—^Wadlow V. Humberd, supra. 

26. D.C.—Beach v. Beach, 114 F.2a 
479, 72 App.D.C. 318, 131 A.L.R. 
804. 

27. U.S.—Chin Nee Deu v, Dulles, 
D.C.N.Y., 18 F.R.D. 350—Yee Sz(it 
Foo V. Dulles, D.C.N.Y., 18 F.R.D. 
237. 

D.C.—Beach v. Beach, 114 F.2d 479, 
72 App.D.C. 318, 131 A.L.R. 804. 
TTse of information obtained 

In action for judgment declaring 
plaintiff to be a national of United 
States by reason of being asserted 
son of a citizen of United States, evi¬ 
dence concerning blood test to which 
plaintiff submitted when making ap¬ 
plication for citizenship showing 
that he was not son of asserted fa¬ 
ther was not rendered inadmissible 
on ground that it violated plaintiJEf's 
right of privacy, that it was a test j 
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that could not be demanded of a 
zen as distinginshed from an alien, 
and that consent given when making 
application for cerlineate of citizen¬ 
ship was not a consent to u.se of such 
evidence in another proceeiiing. 

U.S.—Et Min Ng v. Brownell, C.A. 
Hawaii, 258 J^\2d 301. 

28. U.S.—Kelldier V. Cohoes Truck¬ 
ing Co.. TIC.X.Y., 2.5 F.Supp. 935. 

RuUierford v. Aiben, D.C.W.Va., 
1 F.R.D. 277. 

29. U.S—.Tithnson v. Fredrick, D.C. 
Noh., 9 F.R.D. 616. 

30. U.S.—Galo V. National Transp. 
Co., D.C.N.Y., 7 F.R.D. 237. 

Cl. U.S.—Coca-Cola Bottling Co. of 
Puerto Rico v. Negron Torre.s, C.A. 
Puerto Rico, 255 F.2d 140. 

32. U.S.—Bucher v. Krau.se, C.A.lIl., 
200 F,2d 576, certiorari denied 73 S. 
Ct. 1141, 346 U.S. 097, 97 L.Ed, 
1404, rehearing denied 74 S.Ct. 17, 
346 U.S. 842, 98 L.Ed. 363—Toche 
Linos v, Boyette, C.C.A.Miss., Ill 
F.2d 579. 

Gztto V, Societa Anonima Di 
Navigazione, Genova, D.C.N.Y., 27 
F.Supp. 785. 

Motion properly denied 

(1) In action for personal injuries 
allegedly sustained by plaintiff as a 
result of discovery of the putrified 
body of a small mouse in a bottle of 
a soft drink manufactured by defend¬ 
ant, and from which plaintiff was 
drinking, trial court did not abuse 
its discretion in denying defendant’s 
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discovery be sustained under all circumstances and 
conditions.33 Where plaintiff has submitted to one 
examination and a further examination does not ap¬ 
pear necessary to enable defendant to prepare for 
trial, a further physical examination will not be 
ordered over plaintiffs objection.34 

Where plaintiff objects to a cystoscopic examina¬ 
tion as too painful, and as carrying- with it the 
probability of serious or painful consequences, he 
should submit all reports of examinations by his 
doctors, hospital records, and statements of what his 
doctors will testify to with respect to the alleged 
injuries, based on cystoscopic examinations and oth¬ 
er related procedure, or, if he prefers, stipulate 
that no medical evidence will be introduced by him, 
obtained through cystoscopic examination.^^ 

Who may make examination. The right under 
the Rules does not go so far as to permit the moving 
party to name the physician to make the examina¬ 
tion that is a matter left to the sound judgment 
of the court,^'^ If the parties cannot agree on the 
physician to be selected, the court will designate 


a physician,and may require plaintiff to be ex¬ 
amined by a male physician designated by defend¬ 
ants rather than by a female physician as requested 
by plaintiff.^^ The order must specify the person 
or persons by whom the examination is to be made,^® 
and the examination must be made by the specified 
persom^l 

Time and place of examination. The court may 
grant a motion for a physical or mental examination 
on condition that it be had at a time and place con¬ 
venient to the party to be examined.42 On the 
other hand plaintiff, although a resident of one state, 
may be ordered, over his objection, to come to 
another for examination,43 at his own expense,44 
particularly where the examination is requested by 
defendant to take place in the state of the forum 
chosen by plaintiff,45 notwithstanding plaintiff may 
have chosen it by necessity.46 

Former practice. Prior to the adoption of the 
Federal Rules of Civil Procedure, unless there exist¬ 
ed a specific state statute permitting a physical 
examination of plaintiff, or unless plaintiff waived 


motion for a physical examination in 
vie-vv of fact that plaintiff did not 
seek damag-cs for any present suffer¬ 
ing, but sought damages only for 
past physical injury and emotional 
disturbance. 

U.S.—Coca-Cola Bottling Co. of Puer¬ 
to Hico V. Negron Torres, C.A. 

Puerto Rico, 255 P.2d 149. 

(2) On motion by secretary of state 
to require plaintiff and his alleged 
parents, in action for judgment that 
plaintiff was citizen of United States, 
to submit to blood test to determine 
whether they were plaintiff's par¬ 
ents, court will not order even blood 
test of plaintiff, in absence of com¬ 
parative tests of alleged parents' 
blood. 

U.S.—Dulles V. Quan Yoke Fong, C.A. 

Cal., 237 F.2d 496. 

Chin Nee Deu v. Dulles, D.C.N. 

T., IS F.R.D. 350. 

Examination properly required 

(1) In suits for declaratory judg¬ 
ments that plaintiffs, who were per¬ 
sons of the Chinese race, were na¬ 
tionals of the United States. 

U.S.—^Et Min Ng v. Brownell, C.A. 

HawaH, 258 F.2d 304. 

Yee Szet Foo v. Dulles, D.C.N.Y., 

18 F.R.D. 237. 

(2) Where it was doubtful wheth¬ 
er there was any legal defense to 
personal injury action, and chief in¬ 
juries alleged by plaintiff were inju¬ 
ries largely to genital organs and as¬ 
sociated areas. 

U.S.—^Klein v. Yellow Cab Co., D.C. 

Ohio, 7 F.R.D. 169. 

(3) Where motion to require 
plaintiff to submit himself for physi¬ 


cal examination was supported by 
affidavit averring that defendant had 
reason to believe that sight of one 
of plaintiff’s eyes was not impaired 
as contended by plaintiff. 

U.S —Leach v. Greif Bros. Cooperage 
Corporation, D.C.Mass., 2 F.R.D. 
444. 

33. U.S —Strasser v. Prudential Ins. 
Co. of America, D.C.Ky., 1 F.R.D. 
125. 

34. U.S —^Rutherford v. Alben, D.C. 
W.Va., 1 F.R.D 277. 

Incompleteness of first examination 
A motion seeking a further exam¬ 
ination of plaintiff has been denied, 
although without prejudice, in the 
absence of a showing by defendant 
that the first examination was in¬ 
complete through no fault on his 
part, and that plaintiff is physically 
able to make the journey, at defend¬ 
ant's expense, to a place where a 
complete physical examination may 
be had. 

U.S.—Strasser v. Prudential Ins. Co. 
of America, D.C.Ky., 1 F.R.D. 125. 

35. U.S.—Klein v. Yellow Cab Co., 
D.C Ohio, 7 F.R.D. 169. 

36. U.S.—Gitto V. Societa Anonima 
Di Navigazione, Genova, D.C.N.Y., 
27 F.Supp. 785. 

Leach v. Greif Bros. Cooperage 
Corporation, D.C.Mass., 2 F.R.D. 
444. 

37. U.S.—Gitto V. Societa Anonima 
Di Navigazione, Genova, D.C.N.Y., 
27 F.Supp. 785. 

Leach v. Greif Bros. Cooperage 
Corporation, D.C.Mass., 2 F.R.D. 
444. 


38. U S.—Gitto V. Societa Anonima 
Di Navigazione, Genova, D.C.N Y., 
27 F Supp. 785. 

Pierce v. Brovig, D.C.N.Y., 16 F. 
R.D. 569. 

39. US.—Gale v. National Transp. 
Co., D.C.N.Y., 7 F.R.D. 237. 

40. U.S.—^Dulles V. Quan Yoke Fong, 
C.A.Cal., 237 F.2d 496—Fong Sik 
Leung V. Dulles, C.A.Cal., 226 F 2d 
74. 

41. U.S.—^Dulles V. Quan Yoke Fong, 
C.A.Cal., 237 F.2d 49 6—Fong Sik 
Leung V. Dulles, C.A.Cal., 226 F.2d 
74. 

42. US.—Randolph v, McCoy, D.C. 
Tex., 29 F.Supp. 978. 

43. U.S —W^arren v. Weber & Heid- 

enthaler, Inc., D.C.Mass., 134 F. 

Supp. 524. 

Gale V. National Transp. Co., D. 
C.N.Y., 7 F.R.D. 237. 

44- U.S.—^Warren v. Weber & Heid- 
enthaler, Inc., D.C.Mass., 134 F. 

Supp. 524. 

Advancement against recovery 

Where plaintiff was destitute and 
unable to pay his expenses, defend¬ 
ant may be required to advance such 
expenses against any recovery plain¬ 
tiff might obtain. 

U.S.—^Warren v. Weber & Heiden- 

thaler, Inc., supra. 

45. U.S.—^Warren v. Weber & Pleid- 
enthaler, Inc., supra. 

Pierce v. Brovig, D.C.N.Y., 16 F. 
B.D. 569. 

46, U.S.—^Warren v. Weber & Heid- 

enthaler, Inc., D.C.Mass., 134 F. 

Supp. 624. 
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immunity by exhibiting- his injuries to the jury, a 
physical examination could not be ordered by the 
federal courts.'*'^ 

§ 753. Persons Subject to Examination 

Physical and mental examinations under the Federal 
Rules of Civil Procedure are restricted to parties. 

Since the power of a federal court in purely fed¬ 
eral litigation to compel anyone to submit to a 
physical examination did not exist prior to the Fed¬ 
eral Rules of Civil Procedure, Rule 35, 28 U.S.C.A., 
the Rule creating de novo the obligation to submit 
should be strictly construed.'^8 Under the express 
terms of the Rule, the physical and mental exami¬ 
nations thereunder are restricted to parties.^^ The 
term ‘^party” as used in the Rule must be liberally 
rather than technically mterpreted,SO and one who is 
not a party in form may be, for the purposes of the 
Rule, a party in substance but the term cannot 
be stretched to cover the alleged parents^^ qj- broth¬ 
ers and sisters®2 of the actual parties in suits for 
judgments that plaintiffs were nationals of the Unit¬ 
ed States. 

Apart from the Federal Rules of Civil Procedure, 
there is some authority suggesting that a federal 


court has power, in an action under the Federal Em¬ 
ployers’ Liability Act, to order a fellow employee 
of plaintiff, who is not a defendant in the proceeding 
but on whose activities defendant’s liability largely 
depends, to submit to an ophthalmological examina¬ 
tion where plaintiff predicates his claim on defend¬ 
ant’s negligence in permitting the employee to par¬ 
ticipate in work requiring good vision when de¬ 
fendant should have known the vision of the em¬ 
ployee was faulty.®^ 

§ 754. Reports 

Reports of the physician conducting a physical or 
mental examination may be delivered to a party request¬ 
ing them In accordance with the Federal Rules of Civil 
Procedure. 

Under Federal Rules of Civil Procedure, Rule 35 
(b) (1), if requested by the person examined, the 
party causing the examination to be made shall de¬ 
liver to him a copy of a detailed written report of the 
examining physician setting out his findings and 
conclusions and a party by voluntarily submitting 
to physical examination and thereby waiving his 
right to an order of the court requiring an examina¬ 
tion does not waive his further right to a copy of a 


47. U.S.—^Howland v. Beck, C.C.A. 
Cal., 66 F.2d 35—United Verde Ex¬ 
tension Mining Co. v. Littlejohn, C. 
C.A,Arlz., 279 F- 223—Denver City 
Tramway Co. v. Norton, Colo., 141 
F. 699, 73 aC.A. 1. 

Wadlow V. Humberd, D.C.Mo., 27 
F.Supp. 210—Disalvo v. American 
Brass Co., D.C.N.T., 20 F.Supp. 126 
—^Milligan v. Union Pac. R. Co., D, 
C.N.T., 9 F.Supp. 423. 

Bailey v. Texas Co., D.C.N.T., 34 
F.2d 829—Rison v. Postal Tele¬ 
graph-Cable Co., D.C.CaL, 28 F.2d 
788—Brace v. New Jersey Cent. 
R. Co., D.C.Pa., 216 F. 718. 

Strasser v. Prudential Ins. Co. of 
America, D.C.Ky., 1 F.R.D. 126. 

D.C.—Beach v. Beach, 114 F.2d 479, 
72 App.D.C. 318, 131 A.L.R. 804. 

Puerto Rico.—Torres v. Hubert, 6 
Puerto Rico Fed. 423. 

18 C.J. p 1111 note 70—25 C.J. p 818 
notes 2C, 27. 

48. U.S.—Pong Sik Leung v. Dulles, 
C.A.Cal., 226 F.2d 74. 

48. U.S.—Dulles V. Quan Yoke Fong, 
C.A.Cal., 237 F.2d 496—Fong Sik 
Leung V. Dulles, C,A.Cal., 226 F.2d 
74. 

Tee Szet Poo v. Dulles, D.C.N.T., 
18 F.R.D. 237. 

D.C.—Beach v. Beach, 114 F.2d 479, 
72 App.D.C. 318, 131 A.L.R. 804. 

BO. U.S.—Tee Szet Poo v. Dulles, D. 
C.N.Y., 18 F.R.D. 237. 

51. Paternity of child 
In an action by a wife for main¬ 
tenance wherein the husband coun-i 


terclaimed for divorce on the ground 
of adultery and denied paternity of 
a child born to the wife, the physi¬ 
cal condition of the child, as dis¬ 
closed by blood-grouping tests, is 
that of a *'party’' within the Rule. 
D.C.—Beach v. Beach, 114 P.2d 479, 
72 APP.D.C. 318, 131 A.L.R. 804. 

52. U.S.—Et Min Ng v. Brownell, 
C,A.Hawaii, 258 F.2d 304—Dulles v. 
Quan Yoke Fong, C.A.Cal., 237 P. 
2d 49G. 

Yee Szet Foo v. Dulles, D.C.N.T., 
18 P.R.D. 237. 

Quardlan ad litem 

Plaintiif's guardian ad litem, who 
happens to be plaintiff’s father, is 
not party whose physical or mental 
condition Is directly in controversy 
and court cannot reaulre him to sub¬ 
mit to examination. 

U.S.—Fong Sik Leung v. Dulles, C.A. 
Cal., 226 F.2d 74. 

Gratnitons incltisioa as plaintiff in 
title of complaint 

Neither alleged father nor mother 
of Infant plaintiff was party to ac¬ 
tion for declaratory judgment that 
infant was citizen of United States, 
as required to subject them to physi¬ 
cal examination under Rule, regard¬ 
less of alleged father’s gratuitous 
inclusion as a plaintiff in title of 
complaint 

U.S.—Chin Nee Deu v. Dulles, D.C. 
N.T., 18 F.R.D. 350. 

53. U.S.—Yee Szet Foo v. Dulles, D. 
C.N.Y., 18 F.R.D. 237. 
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Blood-gi*ouping tests 

(1) In suits for declaratory judg¬ 
ments thnt pUaiiititTs, who ■were per¬ 
sons of the Chinese race, were na¬ 
tionals of the United State«, motion 
of secretary of state to take blood- 
grouping tests of alleged parents, 
brothers and Sisters of plaintiffs 
w’ould not be granted. 

U.S.—Yee Szet Poo v. Dulles, supra. 

(2) New York Civil Practice Act 
authorizing court to direct any par¬ 
ty to the action and the child of any 
such party and the person InvoIV(‘d 
in the controversy lo submit to teats 
would not justify granting of mo¬ 
tions by secretary of state to re¬ 
quire alleged parents or brothers or 
sisters of plaintiffs to submit to 
blood grouping test. 

U.S.—^Yee Szet Foo v. Dulles, supra. 

(3) In declaratory judgment action 
to establish that Chinese minors 
were citiz<ins of the United States, 
order granting blood tests of three 
persons described as alleged brothers 
of the plaintiffs would not be*grant^^d 
where the te.sts were not seen to be 
relevant to the question of the pa¬ 
ternity of plaintiffs. 

U.S.-—Lee Wing Qet y. Dulles, D.C.N. 

T., 18 F.ILD. 416. 

54- U.S.—Dinsel v. Pennsylvania R. 

Co., D.aPa., 144 F.Supp. 880. 

55. U.S.—Shupe v. Pennsylvania R. 

Co., D.C.Pa.. 19 F.R.D. 144—Gillig 

V. Bymart-Tintair, Inc., D.C.N.Y., 

16 F.R.D. 393. 
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detailed written report of the examining physician 
setting out his findings and conclusions, as provided 
in the Rule.^<5 

After request for, and delivery of, the report of 
the examining physician in accordance with the 
Rule, the party causing the examination to be made 
is entitled on request to receive from the party 
examined a like report of any examination, pre¬ 
viously or thereafter made, of the same mental or 
physical condition.57 The Rule impliedly recognizes 
that an examination made by a physician of a 
party is privileged unless the privilege is waived by 
pursuing the course referred to in the Rule;^^ and 
since the procedure under the Rule, if followed by 
the party examined, obviously destroys any privilege 
afforded him by statute, section (b) (2) of the Rule 
provides that by exercising his rights thereunder, 
the party examined waives any privilege he may 
have with respect to his own physician’s reports.^^ 
The Rule is in derogation of the statutory privilege, 
and should be strictly construedand defendant, 
who caused the examination to be made, is entitled to 
receive copies of plaintiff’s medical reports only 
if plaintiff has previously requested and received 
copies of medical reports from defendant,unless 
plaintiff voluntarily waives the provisions of the 
Rule.62 The mere willingness of defendant to fur¬ 
nish plaintiff a report which the latter had not re¬ 
quested and not received does not entitle defendant 
to demand reports of other examinations which 
plaintiff had undergone on his own account,63 nor 


is defendant entitled to demand such reports where 
plaintiff received copies of defendant’s reports pur¬ 
suant to an order of the court, and not pursuant 
to his own request.®^ With respect to plaintiff’s 
right to obtain from defendant’s attorney copies of 
a medical report to defendant concerning the physi¬ 
cal condition of plaintiff, medical reports to attor¬ 
neys are not privileged under the concept of at¬ 
torney-client privilege. 6 3 

The Rule must be reasonably construed.66 It 
does not place on a party the burden of procuring 
copies of records of hospitals or of office records 
of physicians.6'^ It is limited to medical examina¬ 
tions conducted at the request of the party,63 and the 
reports, copies of which are subject to production, 
are the reports made by the physician as the result 
of such an examination.6 3 

Rule 35 (b) (1) prescribes a procedure by which 
such a report may be obtained if the party examined 
refuses to deliver it.*^® Under this Rule, the court 
on motion and notice may make an order requiring 
delivery on such terms as are just, and if a physician 
fails or refuses to make such a report the court may 
exclude the testimony if offered at the trial. The 
denial, by a district judge, of a request for copies 
of physicians’ reports is the law of the case on subse¬ 
quent request to another judge for the same relief, 
so that in granting additional physical examinations 
of plaintiff, defendant cannot be required to produce 
for inspection reports of other examinations, the 
production of which has once been denied.'^^ 


56. U.S.—Kelleher v. Cohoes Truck¬ 

ing Co„ D.C.N.Y., 25 F.Supp. 935. 

Keil V. Himes, H.C.Pa., 13 F.R. 
D. 451—Dumas v. Pennsylvania R. 
Co., D.aOhio, 11 F.H.D. 496—Nedi- 
myer v. Pennsylvania Ft. Co-, D. 
C.Pa., 6 F.R.D. 21 —Lipshilz v. 
Bleyhl, D.C.N.Y., 6 F.R.D. 225— 
Rutherford v. Alhen, D.C.W.Va., 1 
F.R.D. 277. 

67. U.S.—Lindsay v. Prince, D.C. 
Ohio, 8 F.R,D. 233. 

X),c .—Sher v. De Haven, 199 F.2d 
777, 91 U.S.App.D.C. 257, 36 A.L.R. 
2d 937, certiorari denied 73 S.Ct. 
797, 345 U.S. 936, 97 L.Ed. 637. 

S8. U.S.—^Lewis v. United Air Lines 
Transport Corporation, D.C.Pa., 32 
F.Supp. 21. 

Applicability of state law 

Apart from a situation arising un¬ 
der the Federal Rules of Civil Pro¬ 
cedure, Rule 35, 28 U.S.C.A., federal 
district court in New York consid¬ 
ers itself bound by New York rule 
in determining the existence and 
scope of privilege with respect to 
communications made In course of 
physician-patient relationship. 

Xr.S.-—Fadovani v. Liggett & Myers 


Tobacco Co., D.C.N.Y., 23 F.R.D. 
255. 

59. D.C.—Sher v. De Haven, 199 F. 
2d 777, 91 U.S.AppD.C. 257, 36 A.L. j 

R. 3d 937, certiorari denied 73 S.Ct. 
797, 345 U.S. 936, 97 L.Ed. 637. 

60. D.C.—Sher v. De Haven, supra. 

61. U.S,—Penning v. Phelps, C.A. 
Vt, 249 F.2d 47. 

Shepherd v. Castle, D.C.Mo., 20 
F.R.D. 184. 

D.C.—Sher v. De Haven, 199 F.2d 777, 
91 U.S.App,D,C. 267, 36 A.L.R.2d 
937, certiorari denied 73 S.Ct. 797, 
345 U.S. 936, 97 L.Ed. 637. 

62. U.S.—Shepherd v. Castle, D.C. 
Mo., 20 F.R.D. 184. 

Waiver held not shown 
XJ.S.—Shepherd v. Castle, supra. 

63. D.C.—Sher v. De Haven, 199 
P.2d 777, 91 U.S.App.D.C. 257, 86 
A.L.R.2d 937, certiorari denied 73 

S. Ct. 797, 346 U.S. 936, 97 L.Ed. 
637. 

64. U.S.—^Bennlng v. Phelps, C.A. 
Vt, 249 F.2d 47. 

65. U.S.—Dumas v. Pennsylvania R. 
Co., D.C.Ohio, 11 F.R.D. 496. 
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66. D.C.—Butts V. Sears, Roebuck & 
Co., D.C., 9 F.R.D. 58. 

67. D.C.—Butts V. Sears, Roebuck & 
Co., supra. 

68. D.C.—Butts V. Sears, Roebuck & 
Co., supra. 

69. D.C.—Butts V. Sears, Roebuck & 
Co., supra. 

Records not available to party 
Where plaintiff requested and re¬ 
ceived a copy of report of physician 
who examined plaintiff at defendant's 
request under Federal Rule, defend¬ 
ant became entitled to written re¬ 
port of physician who examined plain¬ 
tiff in plaintiff's own behalf, but not 
to copies of hospital records or of 
office records of various physicians 
who had treated plaintiff, or of op¬ 
tometrists^ records and the like. 

D.C.—^Butts V. Sears, Roebuck & Co., 
D.C., 9 F.R.D. 58. 

70. U.S.—^Bohlin v. Brass Rail, Inc., 
D.C.N.Y., 20 F.R.D. 224. 

Discovery and production of medical 
and hospital reports and records 
generally see supra § 723. 

71. U.S.—^Williams v. New fersey- 
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§ 755. Failure to Comply 

If a party fails to submit to a physical examination 
in accordance with a valid court order therefor, a grave 
question as to the veracity of his claims as to physical 
condition is raised, and he may suffer the consequences 
prescribed by the Federal Rules of Civil Procedure gov¬ 
erning such cases. 

If plaintiff fails to submit to a physical examina¬ 
tion in accordance with a valid court order there¬ 
for, a grave question as to the veracity of his claims 
as to physical condition is raised/^ and it is express¬ 
ly provided in Federal Rules of Civil Procedure, 
Rule 37 (b) (2), 28 U.S.C.A., that the court may 
make such orders with respect to the refusal as arc 
just, including: An order that the matters concern¬ 
ing the physical or mental condition of the party 
shall be taken to be established for the purposes 
of the action in accordance with the claim of the 
party obtaining the order; an order refusing to 
allow the disobedient party to support or oppose 
designated claims or defenses, or prohibiting him 
from introducing evidence of physical or mental 
condition; and an order striking pleadings or parts 
thereof, or sta 3 dng further proceedings until the 
order is obeyed, or dismissing the action or proceed¬ 
ing or any part thereof, or rendering a judgment 
by default against the disobedient party. 


So it has been held that a plaintiff who lads to sub¬ 
mit to a ph}^sical examination in accordance with a 
valid court order therefor is not entitled to the bene¬ 
fit of the jurisdiction for the trial of his case.''* 

The penalty imposed by the Rule clearly pic- 
supposes an opportunity to comply folhnved by a 
failure to comply with the court’s order,and there 
is no authority in the Federal Rules for a hoUIing 
by a trial court that a plaintiff who has failed to 
comply with an order of which he had no actual 
notice ma^^ not have his case tried where the lack ot 
knowledge is attributable to no fault on the part t>f 
his counsel.Accordingly, in the absence of will¬ 
ful or negligent failure of a plaintiff, who has dis¬ 
appeared, to comply with the order of the court 
for a physical examination, the action may be iried 
on his deposition and other evidence, with instruc¬ 
tion to the jury that damages occurring after his 
disappearance should not be consiclcredd‘> 

Contempt. In view of the express exception con¬ 
tained in Federal Rules of Civil Procedure, Rule 37 
(b) (2), (iv), one who fails to submit to a physical 
examination cannot be adjudged guilty of contempt 
and committed to jail until he complies with the 
order therefor or until he is otherwise legally dis¬ 
charged.'^'^ 


G. REQUESTS FOR ADMISSIONS OF FACTS 


§ 756, In General 

A party may serve on any other party a written re¬ 
quest for the admission of the genuineness of relevant 
documents or of the truth of any relevant facts. 

Under the Federal Rules of Civil Procedure, Rule 
36, 28 U.S.C.A., after commencement of an action 
a party may serve on any other party a written re¬ 
quest for the admission by the latter of the genuine¬ 
ness of any relevant documents described in, and ex¬ 
hibited with, the request or of the truth of any rele¬ 
vant matters of fact set forth in the request.'^^ This 


Rule has been declared to be self-sufficient, and 
clearly to define its purpose and to limit its efYect,^*^ 
and it should be construed to promote the true ad¬ 
ministration of justice and prevent the decision of 
cases on technicalities unrelated to the rights of the 
partics.S^^ It is not merely directory, but affects 
the substantial rights of the litigants.^^ 

Although the federal district courts arc given a 
wide discretion under Rule 37 (c) to enforce the 
operation of Rule 36 relating to requests for ad¬ 
missions, Rule 36 is intended to work, for the main, 


New York Transit Co., D.C.N.Y., 1 
F.R.D, 138. 

72. U.S.—Willard C. Beach Air 
Brush Co. V. General Motors Corp., 
D.G.N.X, 118 F.Supp. 242, afhrmod, 

C. A„ 214 F.2d 664. 

73. U.S.—Klein r. Yellow Cab Co., 

D. C.Ohio, 7 F.R,D. 169. 

Dismissal for failure to comply with 

valid court order for physical ex¬ 
amination see infra § 798. 

74. U.S.—O’Toole v. William J. Mey¬ 
er Co., C.A.Fla., 243 F.2d 765. 

75. U.S.—O’Toole v. William J. Mey¬ 
er Co., supra. 


76. U.S.—O’Toole v. William J, Mey¬ 
er Co., supra. 

77. U.S.—Sibbach v. Wilson & Co., 
Ill., 61 S.Ct. 422, 312 U.S. 1, 85 L. 
Ed. 479. 

78. U.S.—Wyatt V. Pennsylvania R. 
Go., D.C.DeI., 154 F.Supp. 143. 

Jones V. Piper Aircraft Corp., D. 

C. Pa., 18 F.R.D. 181—U, S. v. Long-, 

D. C.Neb., 10 F.R,D. 442—Creedon 
V. Arielly, D.C.N.Y., 8 F.R.D. 265— 
Hibbits V. Thompson, D.C.Mo., 7 
F.R.D. 454. 

Relevant and unprivileg'ed matters 
Party litigants are entitled as of 
right to compel adversary to make 
full disclosure of all facts which 
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latter has learned, which arc rch- 
vant to the subject matter of pend¬ 
ing action and are unprivih^grd. 
U.S.—In re Pittsburgh Terminal (Joal 
Corp., D.C.Pa., 14 F.Ii.D. 210. 

79. U.S.—Bailey v. New Engd^nd 
Mut. Life Ins. Co. of Boston, 
D.C.Cal., 1F.R.D, 494. 

80 . U.S.—^Walsh V. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
D.C.N.Y., 26 F.Supp. 566, 

81. U.S.—U. S. V. Brandt, D.C.Mont, 
8 F.R.D. 163. 

82. U.S.—Dulansky v. Iowa-IllInois 
Gas & Elec. Co., D.C.Iowa, 02 F. 
Supp. 118. 
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extrajudicialIy,S3 that is, parties must make use of 
the Rule within the time and manner therein speci¬ 
fied, and at the perils of the sanctions provided with¬ 
in the Federal Rules of Civil Procedure, without 
permission or guidance and directions from the court 
as to how they shall use the Rule or assume the 
burdens thereof.^^ 

Dismissal of the complaint renders moot plaintiff’s 
motion to direct defendant to answer requests for 

admissions»S5 

§ 757. Nature and Purpose 

The theory and purpose of the Federal Rule relating 
■to requests for admissions are to provide an effective 
•method whereby the parties to an action may interrogate 
»each other to ascertain before trial just what facts are 
jn dispute between them. 

The theory and purpose of Rule 36 (a), relating 
to requests for admissions, are to provide an ef¬ 
fective method whereby the parties to an action may 
interrogate each other to ascertain before trial just 
what facts are in dispute between them.^^ The 
purpose of the Rule is to expedite a trials'^ by 
eliminating issues not really in dispute between the 
parties,to require admission of matters which 
ought to be admitted, or which will not be disputed 
at the trial,to elicit details of claims and defens- 
cs,^<^ to circumscribe the issues, that the length of the 
trial will be shortened, and the real issues in dispute 
clearly presented to the trier of facts,^^ and to re¬ 


lieve parties of the cost and labor of proving facts 
which will not be disputed on the trial, and the truth 
of which can be ascertained by reasonable inquiry 
and efforts in that direction should be favored by the 
courts, should be prosecuted diligently and under- 
standingly by the parties, and should meet with a 
bona fide co-operation and response from the party 
to whom they are directed.^s 

The Rule was not intended to make more diffi¬ 
cult the path to what is right and just.^^ It was not 
designed to make discovery of evideiice^^ or of the 
existence of facts as such,^^ or to cover the entire 
case and every item of evidence,but only to 
force admission of facts about which there is no real 
dispute,^ ^ and which the adverse party can admit 
cleanly, without qualifications.Xhe discovery 
medium provided by the Rule should be directed to 
those facts in issue, the truth of which is apparent 
and may be shown not to have been substantially 
controverted after trial has been completed.^ If a 
party desires to sound out an adversary’s knowledge 
relative to the existence of facts, it should be done 
by resort to other discovery methods, and not under 
Rule 36 by way of requests.^ 

§ 758. Subject Matter 

The Federal Rule of Civil Procedure dealing with 
requests for admissions relates to the admission of facts 
as well as the genuineness of documents. 

Rule 36 of the Federal Rules of Civil Procedure, 


S 3 . XJ.S.—Dulansky v. lowa-Illmois 
Gas & Elec. Co., D C.Iowa, 92 F. 
Supp. 118 —Modern Pood Process 
Co. V. Chester Packing- & Provi¬ 
sion Co., D.C.Pa., 30 F.Supp. 520. 

Jones V. Boyd Truck Lines, D.C. 
Mo., 11 F.R.D. 67—Knowlton v. 
Atchison, T. & S. F. Ky. Co., D.C. 
Mo., 11 F.R.D. 62—Penmac Corpo¬ 
ration V. Falcon Pencil Corpora¬ 
tion, D.C.N.Y., 2 F.R.D. 492. 

84. XJ.S.—Jones v. Boyd Truck Lines, 
D.C.Mo., 11 F.R.D. 67—Knowlton 
V. Atchison, T. & S. P. Ry. Co., 
D.C.Mo., 11 F.R.D. 62. 

85- XJ.S.—^Weiss v. XJ. S., C.A.N.T., 
199 F.2d 454, certiorari denied 73 
S.Ct. 604, 344 U.S. 934, 97 L.Ed. 
718, rehearing denied 73 S.Ct. 643, 
346 U.S. 914, 97 L.Ed. 1348. 

80 , XJ.S.—Jones v. Boyd Truck 
Lines, D.C.Mo., 11 F.R.D. 67. 

87. U.S.—Hanauer, for Use of Wo- 
gahn, V. Siegel, D.C.IIL, 29 F.Supp. 
329. 

Electric Furnace Co. v. Fire 
Ass'n of Philadelphia, D.C.Ohio, 9 
F.R.D. 741—Strasser v. Fascina¬ 
tion Candy Co., D.C.Xll., 7 F.R.D. 
267. 

—^Van Horne v. Hines, D.C., 31 
F.Supp. 346. 


88. U.S.—Demmert v. Demmert, D. 

C. Alaska, 115 F.Supp. 430. 

People of State of Cal. v. The 

Jules Fribourg, D.C.Cal., 19 P.R.D. 
432. 

89. U.S.—Metropolitan Life Ins. Co. 
V. Carr, D.C.Md., 169 F.Supp. 377. 

90. U.S.—MacDonald v. Astor, D.C. 
N.T., 21 F.R.D. 159—U. S. Plywood 
Corp. V. Hudson Lumber Co., D.C. 
N.Y., 17 F.R.D. 258. 

91. U.S.—Jones v. Boyd Truck Lines, 

D. C.Mo., 11 F.R.D. 67—^Knowlton 
V. Atchison, T. & S. F. Ry. Co., 
D.C.Mo., 11 F.R.D. 62. 

92. U.S.—^Metropolitan Life Ins. Co. 
V. Carr, D.C.Md., 169 F.Supp. 377 
—Hanauer, for Use of Wogahn, v. 
Siegel, D.C.IIL, 29 F.Supp. 329. 

Jones V. Boyd Truck Lines, D.C. 
Mo., 11 P.R.D. 67—Electric Fur¬ 
nace Co. V. Fire Ass’n of Philadel¬ 
phia. D.C.Ohio, 9 F.R.D. 741—Stras¬ 
ser V. Fascination Candy Co., D.C. 
Ill., 7 P.R.D. 267. 

D.C.—Van Horne v. Hines, D.C., 31 
F.Supp. 346. 

93. U.S.—^Hise v. Lockwood Grader 
Corp., D.C.Neb., 153 F.Supp. 276. 

94. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, D.C.Minn., 152 F. 
Supp. 298. 


95. U.S.—Bede v. Beck, D.C.Ohio, 11 
F.R.D. 293. 

96. U.S.—U. S. V. New Wrinkle, 
Inc., D.C Ohio, 16 F.R.D. 35—Jones 
V. Boyd Truck Lines, D.C.Mo., 11 
F.R.D. 67—Knowlton v. Atchison, 
T. & S. F. Ry. Co., D.C.Mo., 11 F. 
R.D. 62. 

97. U.S.—Fuhr v. Newfoundland-St. 
Lawrence Shipping Limited, Pana¬ 
ma, D.C.N.Y., 24 F.R D. 9—Benton 
V. McCarthy, D.C.N.Y., 23 F.R.D. 
235. 

98. U.S.—Fuhr V. Newfoundland-St. 
Lawrence Shipping Limited, Pana¬ 
ma, D.C.N.Y., 24 F.R.D. 9—Benton 
V. McCarthy, D.C N.Y., 23 F.R.D. 
235—Alaska Credit Bureau of Ju¬ 
neau V. Stevenson, D.C.Alaska, 15 
F.R.D. 409—Bede v. Beck, D.C. 
Ohio, 11 F.R.D. 293. 

99. U.S.—Benton v. McCarthy, D.C. 
N.Y., 23 F.R.D, 235. 

1. U.S.—^U. S. V. New Wrinkle, Inc., 
D.C.Ohio, 16 F.R.D. 35—Knowlton 
V. Atchison, T. & S. F. Ry. Co., D.C. 
Mo., 11 F.R.D. 62. 

2. U.S.—U. S. V. New Wrinkle, Inc., 
D.C.Ohio, 16 F.R.D. 35—Knowlton 
V. Atchison, T. & S. F. Ry. Co,r 
D.C.Mo., 11 F.R.D. 62. 
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28 U.S.C.A., which provides that a party may serve 
on any other party a request for admission, relates 
to the admission of facts as well as the genuineness 
of documents.3 The Rule applies only to admittable 
facts,and contemplates facts the truth or falsity of 
which the party may ascertain without much trouble 
or expense.^ 

Requests for admission of a fact that relates to a 
^dialf-trutT’ are improper,® and so are requests for 
admissions of facts which cannot under any circum¬ 
stances be admitted into evidence in the trial of the 
cause.'^ A request may properly be used to require 
definite admissions with respect to facts formerly 
developed by a motion for a bill of particulars before 
that procedure was abolished,® or it may call for 
evidentiary matter that is equally available to, and 
known by, the parties,^ or relate to a part of the 
burden of proof of a party to litigation,^® although 
plaintiff cannot cast the burden of his proof on de¬ 


fendant.il 

Controversial facts. Although it has been held 
that the request may deal with a disputed matter 
contained in the pleadings,i^ the view has been ex¬ 
pressed that the parties should not request admis¬ 
sions of controversial facts,i® and that a party 
should not be required to answer a request dealing 
with one of the principal issues of the case,i^ or with 
a matter which, if admitted, would dispose of tlie 
litigation.15 

Opinions and conclusions. The provision of the 
Rule authorizing requests for admission “of the 
truth of any relevant matters of fact” refers to basic 
facts,1® and also to ultimate facts, that is, facts which 
are conclusions acquired by reflection and natural 
reasoning deduced from primary evidentiary facts.i*^ 
Matters called for by requests for admissions must 
be matters of fact rather than legal opinions and 
conclusions,!® and a request for admissions of fact 


3. U.S.—Smyth v. Kaufman, C.C.A. 
N.Y., 114 F.2d 40, 130 A L.R. 951. 

Nekrasoff v. U, S. Rubber Co., 
D.C.N.Y., 27 P.Supp. 953—McCrate 
V. Morgan Packing Co., D.C.Ohio, 
26 P.Supp. 812—^%Valsh v. Connec¬ 
ticut Mut. Life Ins. Co. of Hart¬ 
ford, Conn., D.C.H.T., 26 P.Supp. 
566. 

“Therein.” 

It may be noted that the word 
^‘therein" as used in Rule 36, prior 
to amendment, was not limited to 
facts contained in documents, but 
included all facts relevant to the 
pleadings and set forth in the re¬ 
quest. 

U.S.—^U. S. V. Schine Chain Theatres, 
D.C.N.T., 4 F.R.D. lOO—Unlandherm 
V. Park Contracting Corporation, 
D.C.N.Y., 1 F.R.D. 122. 

4. U.S.—Bowles v. Soverinsky, D.C. 
Mich., 65 P.Supp. 808. 

Held proper subject of request 

(1) Maximum legal rent established 
under the Housing and Rent Act. 
U.S.—U. S. V. Lewis, D.C.N.X, 10 

P.RD. 66. 

(2) That letters were sent by par¬ 
ticular persons and received by oth¬ 
ers. 

U.S.—Shawmut, Inc. v. American 
Viscose Corp., D.C.Mass., 12 P.R.D. 
488. 

5. U.S.—Bowles v. Soverinsky, D.C. j 
Mich., 65 P.Supp. 808. 

e. U.S.—Knowlton v. Atchison, T. & 
S. P. Ry. Co., D.C.MO,, 11 P.R.D. 
62. 

7. U,s. —^Waider v. Chicago, R. I. & 
P. R. Co., D.C.Iowa, 10 P.R.D. 376. 
Company rules 

In actions by plaintiffs against 
railroad company for damages sus¬ 
tained in railroad crossing colli¬ 


sion, request for admission of fact 
of certain enumerated rules promul¬ 
gated for by railroad company and 
applicable to railroad’s personnel on 
train, was improper where such rules 
would be inadmissible in evidence. 
U.S.—Waider v. Chicago, R. I. & P. 
R. Co., supra. 

8. U.S.—Hibbits v. Thompson, D.C. 
Mo., 7 F.R.D. 464. 

Hospital bills and bodily functions 
allegedly affected by personal in¬ 
jury 

U.S.—Hibbits v. Thompson, supra. 

9. U.S.—Hanauer, for Use of Wo- 
gahn, V. Siegel, D.C.I11., 29 P.Supp. 
329, 

E. H. Tate Co. v. Jiffy Enter¬ 
prises, D.C.Pa., 16 P.R.D. 671— 
Jones V, Boyd Truck Lines, D.C. 
Mo., 11 P.R.D, 67—Electric Fur¬ 
nace Co. V. Fire Ass’n of Philadel¬ 
phia, D.aOhio, 9 P.R.D. 741. 

10. U.S.—Jones v. Boyd Truck 

Lines, D.aMo., 11 P.R.D. 67. 

tritimate fact of negligence 

In automobile collision case, plain¬ 
tiff’s requests of defendants for ad¬ 
missions of fact with respect to 
points of Initial Impact of the ve¬ 
hicles and position when they came 
to a stop, which if established by 
competent testimony would consti¬ 
tute some evidence of the ultimate 
fact of negligence charged against 
defendants, were proper. 

U.S.—Jones v. Boyd Truck Lines, su¬ 
pra. 

11 . U.S,—U. S. V. Lewis, D.C.N.J., 
10 P,R.D. 66. 

12. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 P. 
Supp. 118. 

U. S. V. Ehbauer, D.C.Mo., 13 P. 
R.D, 462—Jones v. Boyd Truck 
Lines, D.C.Mo., 11 P.R.D. 67. 
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13. U.S.—Petition of Reinauer Oil 
Transport, Inc., D.C.lMaRS,, 19 P.R. 
D. 6—^Alaska Credit Bureau of Ju¬ 
neau V. Stevenson, D.C. Ala ska, 15 
P.R.D. 409—^Electric Funiaco Co. 
V. Fire Ass'n of Philadelphia, D.C. 
Ohio, 9 P.R.D. 741. 

14. U.S.—Alaska Credit Bureau of 
Juneau v. Stevenson, D.C.Alaska, 
15 P.R.D. 409—Electric Purnaco 
Co. V. Fire Ass’n of Philadelphia, 
D.C.Ohio, 9 P.R.D. 741. 

Pacts wMch are in real dispute 
are not proper subjects for a request 
for admissions. 

U.S.—Maryland Cas. Co. v. Green, D* 
C.Fa., 167 P.Supp. 226, afllrmod, C. 
A., 266 P.2d 31. 

15. U.S.—Demmert v. Demmert, D, 

C. Alaska, 115 P.Supp. 430. 

Puhr V. Newfoundland-St. I^aw- 
rence Shipping Limited, Panama, 

D. C.H.Y., 24 P.R.D. 9. 

16. U.S.—Jones V, Boyd Truck Line.s, 
D.C.Mo., 11 P.R.D, 67. 

17- U.S.—Jones ▼. Boyd Truck 
Lines, supra. 

18. U.S.—People of State of Cal. v. 
The Jules Fribourg, D.C.CaL, 19- 
P.R.D. 432. 

Interpretation of foreign law 

Requests calling for exproH.sion 
of opinions of opposing attorney or 
party, or interpretation or applica¬ 
bility of foreign law to particular 
facts, are not within purview of 
Rule, 

U.S.—Puhr V. Kewfoundland-St. I^aw- 
rence Shipping Limited, Panama, 
D.C.N.Y., 24 P.R.D. 9. 

Legal efB.caoy of facts relative to 
parties 

Request by defendants, seeking ad¬ 
mission of facts, that plaintiff con¬ 
clude as to legal efficacy of these ^ 
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requiring an opinion and conclusion rather than a 
statement of fact based on evidence is improper.!^ 

§ 759. - Relevancy and Materiality 

Requests for admissions are authorized only as to 
relevant documents and matters of fact. 

Under the Federal Rules of Civil Procedure, Rule 
36, 28 U.S.C.A., requests for admissions are au¬ 
thorized only as to relevant documents and matters 
of fact.2<^ If the pleadings show that the facts re¬ 
quested are not relevant, the party served is not 
required to make an admission of the facts.^i The 
test of relevancy under the Rule relating to requests 
for admissions is no broader than the test of rele¬ 
vancy under the Rule relating to interrogatories.^^ 
Any party of whom a request for admissions has 
been made under the Rule may challenge the rele¬ 
vancy of the documents and admissions sought, 
and may do that by motion before answering the 
request.24 A party may be required to answer re¬ 
quests for admissions concerning facts which are 
prima facie inadmissible, with the distinct under¬ 
standing that if admissions are made they shall not 
be brought to the attention of the jury unless the 
court has, on request made in the absence of the jury, 
expressly so ruled.^^ Furthermore, a party may be 
required to answer requests for admission of the 
genuineness of answers to interrogatories propound¬ 
ed and a deposition taken in another lawsuit subject 
to the right to make all pertinent objections at trial, 
even though the court has already erroneously ruled 
on the ground of irrelevancy that interrogatories 
covering the same matters need not be answered.^® 


§ 760, - Privileged Matter 

A party to whom a request for admissions Is directed 
may refuse to admit Incriminating facts, but It has been 
held that the privilege against seif-incrimination cannot 
be invoked in a civil action on the ground that the ad¬ 
missions might be made the basis of a criminal prose¬ 
cution. 

Under the Federal Rules of Civil Procedure, the 
party to whom a request for admission is directed 
may serve written objection on the ground that some 
or all of the requested admissions are privileged.^^ 
Accordingly, the view has been taken that in a 
proceeding for discharge in bankruptcy, a bankrupt 
in answering a request for admission is entitled to 
the same constitutional protection as if called as a 
witness, and may refuse to admit incriminating 
facts.^® Where the admission would violate the 
party’s privilege against self-incrimination, he must 
nevertheless answer by claiming the privilege. 

Since Rule 36 (b) expressly provides that admis¬ 
sions made by a party pursuant to request may not be 
used against him in any other proceeding, there is 
authority to the effect that the privilege against 
self-incrimination cannot be invoked, as an excuse 
for answering requests in a civil action, on the 
ground that the admissions might be made the basis 
of a criminal prosecution.^^ Thus in an action 
against a landlord for restitution of excess rents and 
for double as much more as damages and for injunc¬ 
tion, defendant is not entitled to refuse to answer 
requests for admissions of facts on the ground that 
he could not in a penalty suit be required to testify 
against himself, since the action involves only civil 
sanctions, imposed as deterrents rather than punish¬ 
ments and a similar rule has been applied in an 


facta relative to both defendants, 
was improper, and would be denied. 
XJ.s.—J. R. Prewitt & Sons, Inc. v. 
Willimon, D.C.Mo., 20 F.R.D. 149. 

19. TJ.S.—Tyler State Bank & Trust 
Co. V. Bullington, C.A.Tex., 179 F. 
2d 766. 

Bowles V. Soverinsky, D.C.Mich., 
66 F.Supp, 808. 

Jackson Buff Corp. v. Marcelle, 
D.C.N.T., 20 F.R.D. 139-—Baldwin 
V. Hartford Acc. & Indem. Co., I>. 
■C.Neb., 16 F.R.D. 84—Waider v, 
-Chicago, R. I. & P. R. Co., D.C. 
Iowa, 10 F.R.D. 376—Electric Fur¬ 
nace Co. V. Fire Ass’n of Philadel¬ 
phia, D.C.Ohio, 9 P.R.r). 741—Wa¬ 
ter Hammer Arrester Corp. v. Tow¬ 
er, D.C.Wis., 7 P.R.D. 620, re¬ 
versed on other grounds, C.A., 171 
F.2d 877. 

Operation of theater in opposition to 
another 

In government’s action against 
theater operators charging violation 


of anti-trust laws, plaintiff’s request 
for admission or denial as to wheth¬ 
er a theater was being operated in 
opposition to another theater or the¬ 
aters was improper. 

U.S.—U. S. V. Schine Chain Theatres, 
D.C.H.Y., 4 F.R.D. 109. 

Request held not to call for conclu¬ 
sion both of law and fact 
XJ.S.—^Lioring v. United Air Lines, 
Inc., D.aMass., 19 F.R.D. 322. 

20. U.S.—Sulzbacher v. Travelers 
Ins. Co., B.C.MO., 2 F.R.D. 491. 

21. U.S.—^Walsh V. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
U.C.N.T., 26 F.Supp. 566. 

Waider v. Chicago, R. I, & P. R. 
Co., D.C.Iowa, 10 F.R.D. 376. 

Bequests held not objectionable as 
irrelevant 

XJ.s.—H. Tate Co, v. Jiffy Enter¬ 
prises, D.C.Pa., 16 F.R.D. 671. 

D.C.—RuofC V. Brownell, D.C., 14 F. 
R.D. 371. 


22. U.S.—Rice v. United Air Lines, 
D.C.Ohio, 10 P.R.D. 161. 

23. U.S.—Sulzbacher v. Travelers 
Ins. Co., D.C.Mo., 2 F.R.D. 491. 

24. U.S.—Sulzbacher v. Travelers 
Ins. Co„ supra. 

25. U.S.—^Winchester v. Padgett, D. 

C. Ga., 167 F.Supp. 444. 

26. U.S,—^Rice v. United Air Lines, 

D. C.Ohio, 10 F.R.D. 161. 

27. Federal Rules of Civil Procedure, 
Rule 36 (a), 28 U.S.C.A. 

28. U.S.—In re Stein, D.C.Ill., 43 F. 
Supp. 845. 

29. U.S.—^U. S, V. Fishman, D.C.N. 
T., 16 F.R.D. 151. 

30. U.S.—^Woods V. Robb, C.A.Te3:., 
171 F.2d 539. 

U. S. V, Lewis, D.C.N.J., 10 F.R. 
D. 56. 

31. U.S.—Woods V. Robb, C.A.Tex., 
171 F.2d 539. 

U. S. V. Lewis, D.C.N.J., 10 F.R, 

D. 66. 
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action to enjoin alleged violations of price stabiliza¬ 
tion regulations and to obtain judgment for treble 
damages.^- 

It has been held, however, that a party may assert 
his privilege in a civil case notwithstanding the 
Rule where a criminal case is pending against him 
and the answer to the request in the civil case might 
furnish a link in the chain of evidence needed in 
the criminal prosecution. 

Advice of counsel, A request seeking to elicit in¬ 
formation as to what advice counsel gave on a par¬ 
ticular occasion is subject to privilege.^'^ 

Confidential communications. In a wife's action 
on a life insurance policy for double indemnity for 
accidental death, a request for an admission that the 
insured suffered a fracture of the jaw is not im¬ 
proper as requiring plaintiff to divulge a confidential 
communication.^^ 

§ 761. - Facts Not within Personal 

Knowledge of Party on Whom Re~ 
quest Made 

In making responses to a request fop admissions a 
party must do so based on the evidence presently within 
his knowledge or capable of ascertainment by him by 
reasonable Inquiry, but the authorities are divided as to 
whether he is required to go beyond his personal knowl¬ 
edge and obtain the requested information from third 
persons. 

In making responses to a request for admissions 
a party must do so based on the evidence presently 


within his knowledge or capable of ascortainmeut by 
him from third persons by reasonable iiu{nirv.”^ 
The rule docs not require personal knowledge on the 
part of affiant; if the means for inftnnnation au- 
within his power and he avails himself thereof the 
requirement of the rule is 

There arc two schools of thought to bo found 
among the court decisions as to whether the parly 
on whom the rcc[iicsl is made is required to go 
bc 3 mnd his personal knowledge and obtain the in¬ 
formation requested from third pensons.’’''' On the 
one side the view is taken that the res]H)ndent should 
not be rec[uired to admit or deny matter not within 
his knowledge,and should not be required to as¬ 
certain the truth of a requested admission thnnigh 

a third person.^0 

On the other side there is authority holding that 
requests are not objectionable on the ground that 
they call for matters not within the knowUalge of tin* 
party to whom they arc adilrcssed/^^ and that the 
latter can be reciuired to make an investigation of 
third persons in order to acquire sufficient knuuUalgci 
to comply w'ith the request.^- A party must makn* 
response to requests for admissions even though 
he has no personal knowledge thereof, if the truth 
may be made known by reasonable inquiry.'^ 

It is improper, however, to require a respondent 
to ascertain from third persons, known to him and 
to the court to be hostile or iiUcrested in the tuit- 
comc of the suit, facts on which to predicate a sw'orn 


32. U.S.—U. S. V, La Fontaine, D. 

12 P.R.D. 51S. 

33. U.S—Federal Deposit Ins Corp. 
v. Logsdon, D.C.Ky., 18 F.Ii.D. 67. 

Misappropriation of funds 

In civil action to recover money 
representing alleged overdraft of 
bank account by defendant, who, 
subsequent to filing of civil action, 
had been jointly indicted with bank 
cashier for willful misappropriation 
of funds, reply of defendant to re¬ 
quest for admissions inquiring if 
defendant signed and issued certain 
chocks that resulted in alleged over¬ 
draft of his account would have fur¬ 
nished a vital, factual link in chain 
of evidence necessary to establish ex¬ 
istence and commission of crime for 
which he had been indicted and de¬ 
fendant could not be required to give 
such self-incriminating evidence not¬ 
withstanding Rule providing that any 
admission made pursuant to such re¬ 
quest could not be used against him 
in any other proceeding. 

U.S.—Federal Deposit Ins. Corp. v. 
Logsdon, D.CKy., 18 F.R.D. 67. 

34. U.S.—^Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 
P.R.D. 488. 


Privilege held not waived 

Where witness to.stified that de- 
ci.sion was made by defendant cor¬ 
poration as result of advice that 
came from counsel. 

U.S.—Shawmut, Inc. v. American 
Viscose Corp., supra. 

Privilege held waived 
Where sometime before suit rep¬ 
resentatives of government were giv¬ 
en permission to examine files of 
one of defendants, which included 
twenty-nine documents of communi¬ 
cations to and from corporation and 
its house patent counsel, any privi¬ 
lege which might have once at¬ 
tached to the twenty-nine documents 
was lifted when corporation volun¬ 
tarily made them available and cor¬ 
poration was not privileged to re¬ 
fuse to make a requested admission 
of the genuineness of the documents. 
U.S.—U. S. V. Kelsey-Hayes Wheel 
Co., D.C.Mich., 15 F.R.D. 4G1. 

35. U.S.—^Walsh V. Connecticut Mut. 
Life Ins. Co. of Plartford, Conn., 
D.C.N.T., 20 F.Supp. 666. 

36. U.S.—Jones v. Boyd Truck Lines, 
D.C.MO., 11 F.R.D. 67. 

37. U.S.—Hanauer, for Use of Wo-I 
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gnhn, V. Siegel, D.OJII., 20 F.Sur»p. 
320. 

D.C.—Van Ilorno v. Hint's, D.O., 31 
F.Supp. 340. 

38. U.S.—^Dulansky v. 3mva-lUnuiis 
Gas Flee. Co., D.iMowa,, h\ 
Supp. 113. 

39. U.S.—•,Ta<‘k.stjn Unff (Ntrp. v. Mr^r- 
cellA D.C.F.r., 20 h\UAK LMK 

40. U.S.--U. vS. V. Lewis, D.i'.N.X, 
10 F.U.T). no—Hopsdai v, i.,uewen- 
Stein, D.C.in., 7 F.R.D. 303. 

41. U.S.—Knowlton v. Atchif-nn, T, 
& S. F. Ry. Co., D.C.Mo., U Flt.D. 
G2. 

42. U.S.—I)ulansky v. lowa-Ulintus 
Gas Flee. Co., D.C.Iowa, (si; 
Supp. 118. 

F. II. Tate Co. v. Jiffy Fntor- 
prisGs, D.C.Pa., 16 F.R.D. 571. 

43. U.S.—Hise v. I^ockwood Grader 
Corp., U.C-Heb., 153 F.Supp. 270- - 
Hanauer, for Use of Wogahn, v. 
Siegel, D.C.in., 29 F.Supp, 329. 

F. H. Tate Co. v. Jiffy Fntar- 
priscs, D.C.Pa., 16 F.R.D, 571-— 
Shawmut, Inc. v. American Viscose 
Corp., D.C.Mass., 12 F.R.D. 488— 
Knowlton v. Atchison, T. S. F, 
By. Co., D.C.Mo., 11 F.R.D. 62. 
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response.Thus a party should not be required to 
admit the truth of facts which are exclusively within 
the knowledge of the party serving the request. 
Furthermore, it has been held that when the matters 
arc not ordinarily within the knowledge of the 
party to whom the requests are directed, he should 
not be required to make an independent investiga¬ 
tion of such matters for his adversary."^^ 

§ 762. Request 

A large number of requests may reasonably be made 
in a complex case, but they should be simple and direct 
and should specifically set forth the relevant matters of 
fact on which an admission is sought. 

A large number of requests may reasonably be 
made in a complex case,^'^ but they should not be 
used as a means of covering the entire case and 
every item of evidence.^^ It is not the province 
of the court to advise counsel as to their technique 
or method of procedure in framing requests.^^ 

Requests should be limited to singular relevant 
facts, so that the party required to respond thereto 


need not make an analysis thereof, or unmix or 
unblend the requests in making answer thereto.^^ 
They should be simple and direct,so that they may 
be categorically admitted or denied, without too 
many qualifications, limitations, or statements of 
modifying facts. They should not be so framed as 
to permit voluntary statements or unresponsive 
matter to be inserted in the responses made thereto 
by the adverse party.^^ A request is not neces¬ 
sarily objectionable, however, because it is not 
possible to answer without qualification.^^ Requests 
are not wholly improper because they call for com¬ 
pounded admissions of fact, that is, they are not 
simple and direct, but are inelegant and a wrongful 
use of the procedure.^^ 

A request to admit should specifically set forth 
the relevant matters of fact on which an admission 
of truth is sought.^6 It must contain statements 
of fact which may be admitted or denied.Rule 
36 does not authorize a request for a statement of 
facts,5S and such a request is objectionable even 


44. XJ.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 E. 
Supp. 118. 

Employee of party making’ req,tiest 
In action against bus company to 
recover for death of child allegedly 
struck by bus, company’s requests 
for responses, which would require 
ascertainment by plaintiffs from bus 
driver of facts additional to those 
based on his testimony at coroner’s 
inquest, would be improper, since 
the bus driver would be hostile to 
the plaintiffs. 

U,s.—Dulansky v. lowa-Illinois Gas 
& Elec. Co., supra. 

45. U.S.— J. H. Prewitt & Sons, Inc. 
V. Willimon, D.C.Mo., 20 F.R.D. 149. 

Ascertainment of truth not reason¬ 
ably within power of party 
Where ascertainment of truth or 
falsity of facts sought to be admit¬ 
ted was not reasonably within pow¬ 
er of party on whom request is 
served, and facts were exclusively 
within knowledge of parties serv¬ 
ing request for their admission, for¬ 
mer would not be required to admit 
truth of these facts. 

XJ.S.—J. K. Prewitt & Sons, Inc. v. 
Willimon, supra. 

46. XJ.S.—Sladek v. General Motors 
Corp., E.C.Iowa, 16 E.R.E). 104. 

47. XJ.S.^—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 F. 
B.D. 488. 

Objections to requests see infra § 
770. 

Held not unreasonable number of 
requests 

One hundred and six requests. 


U.S.—Shawmut, Inc. v. American 
Viscose Corp., supra. 

48. XJ.S.—Petition of Reinauer Oil 
Transport, Inc., D.C.Mass., 19 F.R. 
D. 5. 

49. XJ.S.—In re Pittsburgh Termi¬ 
nal Coal Corp., D.C.Pa., 14 F.R.D. 
219. 

50. U.S.—^U. S. V. JSTew Wrinkle, 
Inc., D.C.Ohio, 16 F.R.D. 35—Bald¬ 
win V. Hartford Acc. & Indem. 
Co., P.C.Neb., 15 F.R.D. 84—Knowl- j 
ton V. Atchison, T. & S. F. Ry. Co., 
D.C.Mo., 11 F.R.D. 62. 

Incorporation by reference held im¬ 
proper 

Requests for admissions with re¬ 
spect to all or part of contents of 
certain affidavits filed by defendants 
and incorporated by reference into 
requests which used lengthly multi- 
factual statements in which fact, ar¬ 
gument, and conclusion were often 
interwoven placed burden on de¬ 
fendants of determining at their 
own peril what portions of the in¬ 
corporate material contained rele¬ 
vant matters of fact which must ei¬ 
ther he admitted or denied by de¬ 
fendants, and such requests did not 
comply with Federal Rule of Civil 
Procedure requiring requests to be 
simple and direct and limited to 
singular relevant facts. 

XJ.S.—Securities and Exchange Com¬ 
mission V. Micro-Moisture Controls, 
Inc., D.CN.T., 21 F.R.D. 164. 

51. U.S.—Securities and Exchange 
Commission v. Micro-Moisture Con¬ 
trols, Inc., D.C.N.T., 21 F.R.D. 164 

_^Xj. S. V. New Wrinkle, Inc., D.C. 

Ohio, 16 F.R.D. S5-—Baldwin v. 

27. 


Hartford Acc. & Indem. Co, D.C. 
Neb., 15 F R.D. 84—Knowlton v. 
Atchison, T. & S. P. Ry, Co., D.C, 
Mo„ 11 F.R.D. 62. 

52. U.S.—^Petition of Reinauer Oil 
Transport, Inc., D.C.Mass., 19 F. 
R.D. 6—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 P. 
R.D. 488—^Knowlton v. Atchison, T. 
& S. P. Ry. Co., D.C.Mo.. 11 P.R.D. 
62. 

53. U.S.—U. S, V. New Wrinkle, Inc., 
D.C.Ohio, 16 F.R.D. 35—^Knowlton 
V. Atchison, T. & S. F. Ry. Co., D. 

C. Mo., 11 F.R.D. 62. 

54. U.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 F. 
R.D. 488. 

55. U.S.—^Knowlton v. Atchison, T. 
& S. F. Ry. Co., D.C.Mo., 11 F.R.D. 
62. 

56. U.S.—Securities and Exchange 
Commission v. Micro-Moisture 
Controls, Inc., D.C.N.Y., 21 F.R.D. 
164. 

Document containing irrelevant mat¬ 
ter 

Where the notice requested de¬ 
fendant to admit the genuineness, 
truth, and receipt of a particular 
document, and where it was a com¬ 
pound statement of facts, self-serv¬ 
ing declarations, and opinions, de¬ 
fendant should not be compelled to 
try to segregate the relevant facts 
therefrom and admit them. 

U.S.—^Kraus v. General Motors Cor¬ 
poration, D.aN.Y., 29 F.Supp. 430. 

57. U.S.—^U. S. V. New Wrinkle, Inc., 

D. C.Ohio, 16 F.R.D, 35. 

58. U.S.—U. S. V. New Wrinkle, Inc^ 
supra. 
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though it might be proper tinder some other Rule 
relating to discovery.^s 

The filing by a party of interrogatories intended 
to establish the same facts as requested admissions 
of facts previously sought by him does not consti¬ 
tute an abandonment of the request for admissions 
of facts.^^ 

Service, Service of requests is sufficiently shown 
where it appears on the records of the court that the 
requests had been filed in the office of the clerk 
of the court, signed by the attorney, and that at¬ 
tached to them was a certificate signed by the same 
attorney, but not supported by affidavit or sworn tes¬ 
timony, which certificate recited service by mailing 
two copies to the named party at his or her last 
known address.®^ 

§ 763. Response 

The party to whom a request for admissions Is made 
should respond to the request In respect of matters of 
fact, and admit the facts and the correctness of the 
documents where the statement of facts is true and the 
documents are genuine. 

The party to whom a request for admissions is 
made should respond to the request®^ in respect 
of matters of fact,®^ and admit the facts and the 
correctness of the documents where the statement 
of facts is true and the documents are genuine.^^ 
Parties must respond to requests propounded under 
the Rule within the manner specified therein, and at 


the peril of the sanctions provided, without permis¬ 
sion or guidance and direction from the couit,*^'* 
and each must decide for himself what sort of 
answer he will makc^'^ and the propriety of each 
given response.dhe court has no power to com¬ 
pel the party to answer.^s 

A party must make responses to requests even 
though the requesting party has the burden of pniv- 
ing the matters asserted therein,or the matters 
requested therein may be controverted by veriuod 
pleadings,"^® and even though the answer may re¬ 
quire the forming of a conclusion by him from cir¬ 
cumstantial evidence but he should not be re¬ 
quired either to agree to, or argumentatively or 
otherwise to dissent from, the conclusions of his 
demanding adversaries.'^^ Illness of the party 
ceases, on its cessation, to be an excuse for his 

failure to answer.'^3 

§ 754 , -Time for Response 

Parties must respond to requests for admissions pro¬ 
pounded to them within the time specified In the Federal 
Rules of Civil Procedure, 

Parties must respond to requests propounded to 
them under Rule 36 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., within tlie time specified 
therein,74 and at the peril of the sanctions provided, 
without permission or guidance and directions from 
the court.75 a motion to admit facts and documents 


59. XJ.S.—S. V. Kew Wrinkle, Inc., 
supra. 

Su'bjject matter of B-ules not to t)e 
mixed 

Although court is not concerned 
with number of Rule relied on and 
whether it is cited, but only with 
subject matter, the subject matter 
of the various Rules of discovery 
should not be mixed. 

Xj.s.^—^U. S. V. New Wrinkle, Inc., su¬ 
pra. 

60. U-S.—Woods V. Robb. C.A.Tex., 
171 F.2d 539. 

Beason for rale 

Federal Rules of Civil Procedure 
give rig’ht to seek discovery by both 
methods, and a party does not have 
to elect one or the other, and may, 
if he wishes, pursue either or both. 
U.S.-—Woods V, Robb, supra. 

61. U.S.—Timmons v. IT. S., C.A.S. 
C., 194 F.2d 357, certiorari denied 
73 S.Ct. 69. S44 U.S. 844, 97 U.Ed. 
666, rehearing* denied 73 S.Ct. 174, 
344 U.S. 882, 97 UEd. 683. 

Certificate of eervioe held sofa dent 
In absence of any statutory re¬ 
quirement as to form of proof or 
any objection at trial. 

U.S.—Timmons v. U. S., supra. 


62. U.S-—^Baldwin v. Hartford Acc. 
& Indem. Co., DU.Neb., 15 P.R.D. 
84—Moscowltz V. Baird, D.C.N.Y., 
10 F.R.I>- 233. 

The United States is bound to an¬ 
swer requests for admission, if prop¬ 
er in form and content, even though 
the court may not enter a judg-ment 
against the United States for default 
in answering the requests. 

U.S.—Jackson Buff Corp. v. Marcelle, 
D.C.N.Y., 20 F.R.D. 139. 

63. U.S.—^Baldwin v. Hartford Acc. 
& Indem, Co.. D.C.Neb.. 16 F.R.I>, 
84. 

64. U.S,—^Jones v. Piper Aircraft 
Corp., D.C.Fa,. 18 E.R-U. 18X. 

65. U.S,—Modem Food Process Co. 
V. Chester Packing & Provision 
Co,, D.C.Pa., 30 F.Supp. 620. 

Knowlton v. Atchison, T. & S. F. 
Ry. Co., U.C.Mo., 11 F.R.D. 62— 
Penmac Corporation v. Falcon Pen¬ 
cil Corporation, 0.C,N.Y., 2 F.RD. 
492. 

66. U.S.—clones v. Boyd Truck Ulnes, 
D.C.Ma., 11 F,R.D. 67. 

67. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

68. U.S.—^Dulansky v, lowa-Illinols 

28 


Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

U. S. V. Schine Chain Thoatros, 
D.C.N.Y., 4 F.R.D. 109- 

69. U.S.—Dulansky v. Iowa-Illinois 
Gas & Elcc. Go., D.C.Iowa, 92 F. 
Supp. 118. 

70. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., supra. 

71. U.S.—Jones v. Boyd Truck Dines, 
D.C.MO., 11 F.R.D. 67. 

72. U.S.—Baldwin v. Hartford Acc. 
& Indem. Co., D.C.Neb., 16 F.R.D. 
84. 

73. U.S.—^Woods V. Robb, C.A.Tex., 
171 F.2d 539. 

74. U.S.—Knowlton V. Atchison, T, 
& S. F. Ry, Co., D.C.Mo., XI F.K.D. 
62. 

Piling* held timely 

Defendant's filing of reply to re¬ 
quests for admissions with clerk of 
court on September 25, was filed 
within a reasonable time after serv¬ 
ice on plalntiif on September 21, a» 
required by Federal Rule. 

U.S.—Strasser v. Fascination Candy 
Co., D.C.I11., 7 F.R.D. 267. 

75. U.S.—^Knowlton v. Atchison, T* 
& S. F. Ry. Co., D.aMo.. XI F.R.D, 
62. 
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should designate the time within which the admis- be permitted additional time within which to com- 

sions should be made, as required by the Rule.'^® ply with requests for admissions,^2 and may be ex- 

Where the propriety of the requests is questioned, cused from answering a second request for admis- 

no answer is required until the requests are passed sions until after service of amended responses to 

on by the court,"''^ requests previously served if any such amended 

Although a request which does not give a mini- responses are so served.83 Extensions always may 
mum of ten days time to admit or deny has been ^^ked for,84 and usually are granted on a show- 
held defective.78 the failure to designate in the no- i"®: of good cause, if timely made;85 and it has 

tice or request a specific period within which to that the fact that the attorney for the 

make an admission or denial does not ordinarily P^irty is unable to answer because he is serving in the 

render it defective, since the Rule expressly fixes legislature crastitutes a sufficient reason for ex- 

such time at ten days,'^^ and in such case, unless the tending the time.ss 

time is extended by the court on motion, the response The allowance of additional time for service may 

must be served within ten days even though the time be conditioned on provision being made for the pay- 
is not designated in the request.^^ ment of expenses of the party requesting the admis- 

The court may in its discretion deny a motion sions as provided by Rule 37 (c) of the Federal 

to strike an answer not filed within the required Rules.Extensions will be denied where to grant 

time where there was no indication of lack of good motion not only would prejudice the adverse 

faith on the part of the responding party, and the P^rty and entail further delay, but would also put a 

moving party was not prejudiced by the delay.^l premium on lack of diligence.^8 

Amendment of response. If a motion or request 
§ 765. - Allowance of Additional amend a response is made after the expiration 

of the specified period permitted for the filing of the 
A party may be permitted additional time within response, it can be granted by the court only if the 

which to comply with requests for admissions. failure to file a proper response was the result of 

In the interest of substantial justice a party may excusable neglect.89 

for entry of new counsel was not 
served on plaintiff's attorney, de¬ 
fendant could not be prejudiced by 
plaintiff's misdirection in absence of 
showing- of lack of good faith, and 
plaintiff’s motion to strike answers 
which had been filed within ten days 
after substituted counsel had re¬ 
ceived plaintiff's request would be 
denied. 

U.S.—Kelly v, Harris, D.C.Mont., 158 
F.Supp. 243. 

82. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 

Supp. 118—International Carbonic 
Engineering Co. v. Natural Car¬ 
bonic Products, D.C.Cal., 57 F.Supp. 

248. affirmed, C.C.A., 158 F.2d 285. 

Brust V. Industrial Bank of Com¬ 
merce, D.C.N.T., 18 F.K.D. 90— 

Jackson v. Kotzebue Oil Sales, D.C. 

Alaska, 17 F.R.D, 204—Penmac 
Corporation v. Falcon Pencil Cor¬ 
poration, D.C.N.Y., 2 P.R.I>. 492. 

In absence of bad faith 
Where it was apparent to federal 
district court that counsel on each 
side were seeking a clarification by 
court as to its interpretation of Rule 
dealing with requests for admissions, 
and court was unable to find any bad 
faith presently existing by either 
side, court would permit plaintiffs 
additional time within which to com¬ 
ply with defendant’s requests for ad¬ 
missions, in order that responses 

29 


76. U.S.—^Morris v. Wm. J. Duggan 
Co., D.C.Mass., 3 F.R.D. 39. 

77. U.S.—^U. S. V, Taylor, D.C.La., 
100 F.Supp. 1016. 

78. U.S.—Bowles v. Soverinsky, D. 
C.Mich., 65 F.Supp. 808. 

79. U.S.—^Kraus v. General Motors 
Corporation, D.C.N.T., 29 F.Supp. 
430. 

Hopsdal V. Loewenstein, D.C.Ill., 
7 F.R.D. 263. 

80. U.S.—Kraus v. General Motors 
Corporation, D.C.N.T., 29 F.Supp. 
430. 

Hopsdal V. Loewenstein, D.C.Ill., 
7 F.R.D. 263. 

81. U.S.—^Hopsdal v, Loewenstein, 
supra. 

Where counsel was on yaca-fcloii 
out of city at time of service of re¬ 
quest for admissions, due diligence 
in answering was pursued on his re¬ 
turn, facts did not suggest bad faith 
and plaintiff suffered no prejudice 
by delay, plaintiff’s motion to strike 
defendant’s answer in response to re¬ 
quest for admission of facts was de¬ 
nied. 

U.S.—^Hopsdal V, Loewenstein, supra. 
Misdirection to former attorney 
Where plaintiff misdirected re¬ 
quests for admissions to defendant’s 
former attorneys after being advised 
informally that new counsel had 
been substituted although praecipe 


might be made consistent with im¬ 
port of opinion of court. 

U.S.—Dulansky v. lowa-Illinois Gas 
& Elec. Co., D.C.Iowa, 92 F.Supp. 
118. 

83. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., supra. 

84. U.S.—Sieb’s Hatcheries, Inc. v. 
Lindley, D.C.Ark., 13 F.R.D. 113— 
Creedon v. Taubman, D.C. Ohio, 8 
F.R.D. 268. 

85. U.S.—Sieb’s Hatcheries, Inc. v. 
Lindley, D.C.Ark., 13 F.R.D. 113— 
Creedon v. Taubman, D.C.Ohio, 8 F. 
R.D. 268. 

86. U.S.—Jackson v, Kotzebue Oil 
Sales, D.C.Alaska, 17 F.R.D. 204. 

87. U.S.—Jackson v. Kotzebue Oil 
Sales, supra. 

88. U.S.—Sieb’s Hatcheries, Inc. v. 
Lindley, D.C.Ark., 13 F.R.D. 113. 
Illness held not sufflclent excuse 

where defendant’s motion for leave 
to file answer to request was de¬ 
layed for a month and finally made 
one week after plaintiff filed motion 
for summary judgment. 

U.S.—Creedon v. Taubman, D.C.Ohio, 
8 F.R.D. 268. 

89. U.S.—Sieb's Hatcheries, Inc. v. 
Lindley, D.C.Ark., 13 F.R.D. 113. 

Hxcusable neglect held not shown 
Where defendants had not request¬ 
ed extension of time for making re¬ 
sponse to plaintiff’s requests for ad- 
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§ 766. - Form^ Requisites, and SufHcien- 

cy 

Absolute good faith and truthfulness are required in 
a response, and there must be strict compliance with the 
terms of the Rule dealing with requests for admissions. 

The Rule dealing with requests for admissions re¬ 
quires absolute good faith and truthfulness in a re¬ 
sponse,^ ^ and any response which seeks to evade 
or avoid, short of a frank statement that the party 
cannot truthfully respond, stating the reasons or 
grounds therefor, will not be countenanced.^^ One 
cannot answer properly in the alternative, but must 
comply strictly and literally with the terms of the 
Rule on his peril of having his response construed 
to be in legal effect an admission.^^ Responses 
should state the ultimate fact requested based on the 
evidence presently within the knowledge of the re¬ 
spondent or capable of ascertainment by him from 
third persons by reasonable inquiry.^^ 

The party served with the requests is not forced 
to an election between admitting and denying,^^ 
but he must either admit or deny or serve a sworn 
statement that he is unwilling, and detail the rea¬ 


sons there for. If and to the extent that admis¬ 
sions sought are not supported by the facts, the 
request for them should be met with denial, cither 
in whole or in part, or with qualified admission, 
as the circumstances may require.^ ^ Where state¬ 
ments in a request for admissions propose numerous 
propositions and conclusions, the parties on whom 
the requests are served may segregate each hypoth¬ 
esis and deal with it individually,^'^ and they are 
not required to affirm or deny length}^ statements 
as a whole, when numerous propositions present 
thcmselves.^s 

A party need not respond to a request by setting 
out the evidence by which he intends to support the 
sworn statement or give the names of the witnesses 
to be called by him.^^ He has a right to stand on 
partial or incomplete answers, but he thereby as¬ 
sumes the liability which may be attached to the 
failure to answer more fully.^ 

Service. A receipt for a copy of the answer is 
sufficient to establish that the copy was served on 
tlie moving party.^ 


mission of facts, but, after expira¬ 
tion of time allowed for filing the 
response and after receipt of plain¬ 
tiff’s brief in support of its motion 
for summary judgment, moved to 
amend their unverified response on 
grounds that one defendant, who 
was resident of state, could not be 
found and that another defendant 
was on vacation, defendants’ fail¬ 
ure to comply with Buie pertaining 
to such responses did not constitute 
excusable neglect and, therefore, 
motion would be denied. 

U,S.—Sieb’s Hatcheries, Inc. v. Lind- 
ley, supra. 

90. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

91. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co,, supra. 

Equivocal and ambiguous statements 
Where answers to requests for ad¬ 
missions were clearly equivocal and 
ambiguous, defendants would be di¬ 
rected to file and serve amended and 
adequate answers which should fair¬ 
ly meet the substance of the request¬ 
ed admission. 

U.S.—^U, S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.T., 127 F.Supp. 
489. 

Irresponsive answer held not refusal 

Where data concerning alleged vio¬ 
lations by defendant of price stabil¬ 
ization regulations with reference 
to parking lots was confusing, and 
bona fide dispute as to rates charg¬ 
ed by defendant existed, answering 
of requests as to whether records 


revealed certain charge during base 
period, by reply that records did 
not reflect the rate charged for such 
period, did not constitute a refusal 
to admit what was requested, in the 
sense contemplated by Federal Rules 
of Civil Procedure providing conse¬ 
quences for a refusal to answer. 

U.S.—^U. S. V. Classified Parking Sys¬ 
tem, C.A.Tex., 213 F.2d 631. 

92. U.S.—Dulansky v. lowa-lllinois 
Gas <& Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

93. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., supra. 

94. U.S.—^Modern Food Process Co. 
V. Chester Packing & Provision Co., 
D.C.Pa., 30 F.Supp. 520. 

95. U.S.—^Hanauer, for Use of Wo- 
gahn, V. Siegel, D.C.IIL, 29 F.Supp. 
329— Nekrasoff v. U. S. Rubber 
Co., D.C.Rr.y., 27 F.Supp. 953. 

Bertha Bldg. Corp v. National 
Theatres Corp., D.C.N.T., 15 F.R.D. 
339. 

Objections see infra § 770. 

These reasons may be matters of 
fact—‘T have no knowledge,”—or of 
law— "You have no right to ask.” 
U.S.—^Modern Food Process Co. v. 
Chester Packing & Provision Co., 
D.C.Pa., 30 F.Supp. 520. 
Determination of sufficiency 

It is for the trial court to deter¬ 
mine whether defendant's sworn 
statement relieves plaintiff of the 
necessity for proof of all or some of 
the matters of fact as are deemed to 
be necessary to plaintiff’s recovery. 
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D.C.—^Van Horne v. Hines, D.C., 31 
F.Supp. 346. 

Regardless of pleadings 

The Rule requires an answer aft¬ 
er the service of the request, regard¬ 
less of what may have been previous¬ 
ly asserted by the pleadings. 

U.S.—In re Independent Distillers of 
Kentucky, D.C.Ky., 34 F.Supp. 724. 
Response held sufficient 

Where plaintiff filed request for 
admission of certain facts, and de¬ 
fendants filed responses stating that 
the matters set forth were denied be¬ 
cause of such irrelevancy as not to 
call for comparison or verification, 
plainliirs motion to require admis¬ 
sion or denial of facts stated in re¬ 
quest would not be entertained. 

U.S —Momand v. Paramount Pic¬ 
tures Distributing Co., D.C.Mass., 
36 F.Supp. 568. 

Response held insufficient 
U.S.—Walsh V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., D.C. 
N.Y., 26 F.Supp. 566. 

96. U.S.—Hise V. Lockwood Grader 
Corp., D.C.Neb., 153 F.Supp. 276. 

97. U.S.—In re Pittsburgh Termi¬ 
nal Coal Corp., D.C.Pa., 14 F.R.D. 
219. 

98. U.S.—^In re Pittsburgh Termi¬ 
nal Coal Corp., supra. 

99. D.C.—^Van Horne v. Hines, D.C., 
31 F.Supp. 346. 

1 . U.S.—^U. S. V. Schine Chain The¬ 
atres, D.C.N.Y., 4 F.R.D. 109. 

2. U.S.—Hopsdal V. Loewenstein, D. 
C.Ill., 7 F.R.D. 263. 
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Signature and verification. Responses must be 
under oath.^ The requirement that the answers 
shall be verified is not a mere technicality,^ and the 
failure to comply strictly with the requirement is 
not a mere oversight which can be waived or 
brushed aside.^ The Rule does not indicate that 
a sworn statement when served shall be signed by 
the adverse party; it is considered sufficient for 
the purpose and spirit of the Rule if such sworn 
statement be made by one who knows or on infor¬ 
mation believes the truth of the matters stated there¬ 
in.® Where the failure of defendant to swear to his 
answers to the request was not deliberate, but was 
because of the misunderstanding of its necessity, 
and he had a bona fide defense to the action, he may 
be given a reasonable time to swear to the state¬ 
ment.'^ The fact that the statement served on the 
moving party was not sworn does not require that 
it be stricken where it was a true copy of a sworn 
statement filed with the court.® 

Striking response. It has been held that the re¬ 
sponse to a request is not subject to a motion to 
strike;^ but, on the other hand, there are decisions 
to the effect that a reply which is not a strict com¬ 
pliance with Rule 36 may be stricken,and that in 


striking the answer the court may grant leave to 
file a proper answer within a specified time.^^ 
Where it is debatable whether the responses objected 
to in a motion to strike certain responses are not 
within the authorization of the Rule authorizing re¬ 
quests for admissions, the motion should be over- 
ruled.12 

§ 767. - Admission 

Adrrussions sought should be made ?n so far as they 
fairly and clearly reflect the facts, and if the party on 
whom the request is served fails to deny specifically the 
matters with respect to which the admissions are re¬ 
quested or fails to set forth the reasons why he cannot 
truthfully admit or deny those matters, or fails to raise 
objections to the request, the matters which are the sub¬ 
jects of the request will be taken as admitted. 

Admissions sought should be made in so far as 
they fairly and clearly reflect the facts.^® If the 
party on whom the request is served fails to deny 
specifically the matters with respect to which the 
admissions are requested, or fails to set forth in de¬ 
tail the reasons why he cannot truthfully admit or 
deny those matters, or fails to raise objections to the 
request, the matters which are the subjects of the 
request will be taken as admitted.^'^ Accordingly, 


3. U.S.—^Woods V. Stewart, C.A.Tex., 
171 F.2d 544. 

Dulansky v. lowa-Illinois Gas & 
Elcc. Co., D.C.Iowa, 92 F.Supp. 118. 

Sieb’s Hatcheries, Inc, v. Lind- 
ley, D.C.Ark., 13 F.K.D. 113. 

4. U.S.—Beasley v. tl. S., D.C.S.C., 
SI F.Supp. 518. 

5. U.S.—Beasley v. tJ. S., supra, 
I*ailur© of g*overnment to observe 

requirement could not be excused on 
grround that g-overnment should not 
be penalized because its local repre¬ 
sentative fails to follow the technical 
rules of law, 

U.S.—Beasley v. IT. S., supra. 

6. DC .—Ysm Horne v. Hines, D.C., 
31 F.Supp. 346. 

Counsel 

(1) Original and amended answers 
made by counsel of defendant to re¬ 
quest of plaintiff for admissions by 
defendant were binding on defend¬ 
ant. 

U.S.—U. S. V. Taylor, D.C.La., 100 F. 
Supp. 1016. 

(2) Where defendant’s sworn state¬ 
ment, made in response to plaintiff’s 
request for admission of facts, was 
signed by an assistant United States 
attorney of counsel in the case, and 
such attorney had familiarized him¬ 
self with facts essential to truthful 
answer to plaintiff’s request, the 
sworn statement was in accord with 
civil procedural rule. 

D.C.—^Van Horne v. Hines, D.C., 31 F. 
Supp. 346. 


7. U.S.—^Woods V. Stewart, C.A.Tex , 
171 F,2d 544. 

8. U.S.—Hopsdal v. Loewenstein, D. 
C.I11., 7 F.R.D. 263. 

9. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co, D.C.Iowa, 92 P. 
Supp. 118—^Momand v. Paramount 
Pictures Distributing Co., D.C. 
Mass., 36 F.Supp. 568. 

D.C.—^Van Horne v. Hines, D.C., 31 
F.Supp. 346. 

10. U.S.—Strasser v. Fascination 
Candy Co., D.C.Ill., 7 P.R.D. 267. 

Consequence of refusal to make dis¬ 
covery 

Response to request for admissions 
may be stricken from the record as 
one of the consequences authorized 
in the Federal Rules of Civil Pro¬ 
cedure Rule 37 (b) (2) (iii) and Rule 
37 (d), 28 U.S.C.A., providing that 
for refusal to make discovery as or¬ 
dered by the court, or for failure to 
serve answers to interrogatories, the 
court may strike pleadings or parts 
thereof, or dismiss the action or pro¬ 
ceeding or any party thereof. 

Xj.s.—Bourne, Inc. v. Romero, D.C. 
La., 23 P.R.D. 292. 

11. U.S.—Strasser v. Fascination 
Candy Co., D.C.Ill., 7 F.R.D. 267. 

12. U.S.—Sulzbacher v. Travelers 
Ins. Co., D.C.Mo., 2 P.R.D. 491. 

13 . U.S.—^Hise V. Lockwood Grader 
Corp., D.C.Neb., 153 F.Supp. 276. 

14. U.S.—O’Campo v. Hardisty, C.A, 
Or., 262 F.2d 621—Chicago, R. I. & 

31 


P. R. Co. V. Williams, C.AIowa, 
245 F.2d 397, certiorari denied 78 
set. 83, 355 U.S. 855, 2 L.Ed 2d 63 
—^IValter Hammer Arrester Corp. 
V. Tov/er, C.A.Wis., 171 F.2d 877 
—^Wesfc Ky. Coal Co. v. Walling, 
C.C.ATenn, 153 P.2d 582—Adven¬ 
tures in Good Eating v. Best Places 
to Eat, C.C.A.I11, 131 F.2d 809— 
Smyth V. Kaufman, C.C.A.N.T., 114 
F.2d 40, 130 A.L.R. 951. 

U. S. V. Oglesby, D.C Ark., 163 P. 
Supp. 203—U. S. V. Wheeler, DC. 
Ark., 161 F.Supp. 193—Frankel v. 
International Scrap Iron & Metal 
Co., D.C.Pa,, 157 F.Supp. 709— 
Jeffe V. Monarch Life Ins. Co., D C. 
Conn., 123 F.Supp. 173—Securities 
and Exchange Commission v. Kaye, 
Real & Co, D.C N.T., 122 F.Supp. 
639—^Ark-Tenn Distributing Corp. 
V. Breidt, D.C.N.J., 110 F.Supp. 644, 
affirmed, C.A., 209 P.2d 359—U. S. 
V. Kellert, D.C.Conn., 101 F.Supp. 
698—U. S, V. Natale, D.C.Conn., 99 
F.Supp. 102—^Woods V. Whelan, D.C. 
Pa., 93 F.Supp. 401—San Lorenzo 
Nursery Co. v. Western Carloading 
Co., D.C.N.T., 91 F.Supp. 553— 
Beasley v. U. S., D.C.S.C., 81 P. 
Supp. 518—^Bowles v. Batson, D.C. 
S.C., 61 F.Supp. 839, affirmed, C.C. 
A., 154 F.2d 566—Padway v. Pa¬ 
cific Mut. Life Ins. Co. of Califor¬ 
nia, D.C.Wis., 42 F.Supp. 569— 
Merriman v. Broderick, D.C.R.I., 
38 F.Supp. 13—In re Independent 
Distillers of Kentucky, D.C.Ky., 34 
F.Supp. 724—Walsh v. Connecticut 
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an admission will arise when a denial is not in com¬ 
pliance with the requirements of Rule 36 of the 
Federal Rules,!^ as where a denial is coupled with 
a general exception of doubtful import,or when 
the word ^Menied” is qualified by a statement that 
the responding party does not have knowledge or 
information on which to form a belief.Technical 
considerations will not be allowed to prevail, how¬ 
ever, to the detriment of substantial justice and 
it has been held that plaintiff's request for additional 
admission did not entitle him to a directed verdict 
where defendant never made the requested admis¬ 
sion, so that a question of fact remained for the 
jury.^^ 

An admission may be qualified.^® 

A bad response is treated as no response at all and 
hence an admission .21 So an unsworn response is 
in law an admission of the facts alleged in the re¬ 
quest for admission of facts ,22 without regard to 
the provisions of the response itself. 

§ 768. - Avoidance of Admission 

Affirmative action is required to avoid requested 
admissions, and the party on whom the request is served 
may deny, under oath, specifically the matters of which 
the admissions are requested, but the denial must be 
forthright and unqualified. 


Affirmative action is required to avoid requested 
admissions,24 and the party on whom the request is 
served may deny, under oath, specifically tlie mat¬ 
ters of which the admissions are requcsted.25 Un¬ 
der the express provision of Rule 36 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., a denial shall 
fairly meet the substance of the requested admis¬ 
sion,and when good faith requires that a party 
deny only a part or a qualification of a matter of 
which an admission is requested, he shall specify 
so much of it as is true and deny only the remain- 
der.^"^ There can be no evasion from this require¬ 
ment's A denial must be forthright, specific, and 
unqualified ;29 and a denial of the accuracy of a 
statement is not a denial of its essential truth. 

A refusal to admit does not amount to a denial. 

With respect to the question whether or not the 
use of the word ^'denied" in a response is sufficient 
in and of itself to meet the requirement that mat¬ 
ters be ^^specifically denied," the use of the word 
‘‘denied” in and of itself does amount to a specific 
denial of all of the affirmative facts set forth in the 
request .22 “Denying specifically" means either an 
absolute denial, or a denial on information and be¬ 
lief with the sources thereof given.29 


Mut. Life Ins. Co. of Hartford, 
Conn., D.C.N.T., 26 F.Supp. 566. 

Fuhr V. Newfoundland-St. Law¬ 
rence Shipping- Limited, Panama, 
D.C.N.Y., 24 P.R.D. 9—C. Corkin 
& Sons, Inc. v. Tide Water Asso¬ 
ciated Oil Co., I>.C.Mass., 20 F.R.D. 
402—Jackson v. Kotzebue Oil Sales, 
D.C-Alaska, 17 F.R.D. 204—-U. S. 
V. Adelman, D.C.Mo., 10 F.R.D. 417 
—TJ. S. V. Sabatino, D.C.N.J., 10 F. 
R.D. 274—^Woods v. Taylor, D.C. 
Tenn., 9 F.R.D. 537—Creedon v. 
Arielly, D.C.N.T., 8 F.R.D. 265— 
U. S. V. Brandt, D.C.Mont., 8 F.R.D. 
163—Creedon v. Howie, D.C.Ohio, 8 
F.R.D. 92—^Lowden v. McAndrews, 
D.C.Minn., 2 F.R.D. 36. 

D.C.—^Van Horne v. Hines, D.C., 31 
F.Supp, 346. 

15. U.S.—Riordan v. Ferguson, C.C. 
A.N.Y., 147 F.2d 983. 

Denial held not specific response 
tJ.S.—Riordan v. Ferguson, supra. 

16. IT.S.—Southern Ry. Co. v. Cros¬ 
by,'C. A. S.C., 201 F.2d 878, 36 A.L.R. 
2d 1186. 

17. U.S.—^Dulansky v. lowa-Illinois 
Gas <& Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

18. U.S.—^Ark - Tenn Distributing 
Corp. V. Breldt, C.A.N.J., 209 F.2d 
359. 

19 . U.S.—Spellman v. American 
Barge Line Co., C.A.Pa., 176 P.2d 
716. 


20. U.S.—^Electric Furnace Co. v. 
Fire Ass’n of Philadelphia, D.C. 
Ohio, 9 F,R.D. 741. 

21. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

IDnproper and had faith responses 
Where plaintiff made improper and 
bad faith responses to defendant’s 
requested admission after court had 
granted additional time in which 
plaintiffs could file amended and sub¬ 
stituted responses, the requested ad¬ 
missions would he deemed admitted. 
U.S,—Dulansky v. lowa-Illinois Gas 
& Elec. Co., D.C.Iowa, 10 F.R.D. 
566. 

22. U.S.—^Handley v. City of Hope, 
Ark., D.C.Ark., 137 F.Supp. 442, ap¬ 
peal dismissed, C.A., 239 F.2d 647 
—Heuer v. Basin Park Hotel and 
Resort, D.C.Ark., 114 F.Supp. 604 
—U. S. V. Laney, D.C.S.G., 96 F. 
Supp. 482—^Beasley v. U. S., D.C.S. 
C., 81 F.Supp. 618. 

Sieb’s Hatcheries, Inc. v, Bind¬ 
ley, D.C.Ark., 13 F.R.D. 113. 

23. U.S.—Sieb’s Hatcheries, Inc. v. 
Bindley, supra. 

24. U.S.—Beasley v. U. S., D.C.S.C., 
81 F.Supp. 518. 

Sieb’s Hatcheries, Inc. v. Bind¬ 
ley, D.C.Ark., 13 F.R.D. 113. 
Burden of affirmative action is on 
party on whom the notice is served 
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[ to avoid the admission, rather than 

I on the party seeking the admission. 

U.S.—Kraus v. General Motors Cor¬ 
poration, D.C.N.Y., 29 F.Supp. 430. 

25. U.S.—^Morris v. Wm. J. Duggan 
Co., D.C.Mass., 3 F.R.D. 39. 

26. U.S.—Southern Ry. Co. v. Cros¬ 
by, C.A.S.C., 201 F.2d 878, 36 A.L.R. 
2d 1186. 

Dulansky v. lowa-Illlnois Gas & 
Elec. Co., D.C.Iowa, 92 F.Supp. 
118. 

27. U.S.—Southern Ry. Co. v. Cros¬ 
by, C.A.S.C., 201 F.2d 878, 36 A.L, 
R.2d 1186. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 92 F.Supp. 
118. 

28. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., supra. 

29. U.S.—Southern Ry. Co. v. Cros¬ 
by, C.A.S.a, 201 F.2d 878. 36 A.L.It. 
2d 1186. 

30. U.S.—Southern Ry. Co. v. Cros¬ 
by, supra. 

31. U.S.—Southern Ry. Co. v. Cros¬ 
by, supra, 

32. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec, Co., D.C.Iowa, 92 F. 
Supp. 118. 

33. U.S.—^U. S. V. Schine Chain The¬ 
atres, D.C.lsr.Y., 4 F.R.D. 109, 

Held not specific denial 

(1) Defendants’ answer, to request 

for admission, which denied state- 
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§ 769.-Denial of Duty to Respond 

or Statement of Inability 

A party on whom a request for admissions is served 
may set forth in detail the reasons why he cannot truth¬ 
fully admit or deny those matters. 

A party on whom a request for admissions is 
served under Rule 36 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., may set forth in detail the 
reasons why he cannot truthfully admit or deny 
those matters,and is free to state that to his 
best knowledge, information, and belief, he is unable 
to answer a specified question, when such question 
poses a proposition of which he is uninformed 
but such answer should be made by the party under 
oath, and not by his counseL^® 

If a party lacks personal knowledge, an answer 
that he neither admits nor denies the requested ad¬ 
mission, because of the lack of personal knowledge 
will suffice.If he has no knowledge, and cannot 
reasonably determine the existence and truth, of the 
subject matter of a request made, that is an answer 
that may be made, in good faith, to a request.^^ 
A statement that the parties “are unable to admit 
or deny^' is not a sufficient denial 9 and when 
the word “denied’’ is qualified by a statement that 
the responding party does not have knowledge or 
information on which to form a belief, such response 
is a nullity.'*® 

If some of the requests are unnecessarily verbose 
or complex, instead of making a blanket objection 


to them, the respondent should admit those facts 
and documents which are uncontroverted, and give 
the reasons for his refusal or inability to answer 
those which call for conclusions or are vague and 
indefinite, or about which he has no information.*^ 

§ 770.-Objections to Requests 

a. In general 

b. Hearing and determination 
a. In G-eneral 

A party served with a request for an admission which 
he finds legally objectionable should respond thereto by 
making written objection on whatever legal grounds he 
feels himself entitled to, the request not being subject to 
a motion to strike, quash, vacate, modify, limit, dismiss, 
or suppress. 

Under the Federal Rules of Civil Procedure, 
Rule 36 (a), 28 U.S.C.A., as amended, each of the 
matters of which an admission is requested shall be 
deemed admitted unless the party to whom the re¬ 
quest is directed serves on the party requesting the 
admission either a sworn denial or written ob¬ 
jections on the ground that some or all of the re¬ 
quested admissions are privileged or irrelevant or 
that the request is otherwise improper in whole or 
in part, together with a notice of hearing the objec¬ 
tions at the earliest practicable time. In accordance 
therewith, a party served with a request for an 
admission which he finds legally objectionable should 
respond thereto not by denying the requested ad¬ 
mission, but by making written objection on what- 


ment In request on the ground that 
It was inaccurate. Irrelevant, incom¬ 
petent, and immaterial, or because 
it was argumentative and called for 
a conclusion, or because defendants 
had no competent knowledge of such 
statement, did not comply with Rule 
requiring defendants to deny specifi¬ 
cally, or detail reasons why they 
cannot truthfully admit or deny. 
tr.S.—^U. S. V. S chine Chain Theatres, 
supra. 

(2) In action to foreclose a mort¬ 
gage on property which defendants 
acquired through mortgagor’s corpo¬ 
rate grantee, wherein defendants in 
advance of trial called on plaintiff 
under Federal Rule to admit that 
plaintiff released grantee “of all in¬ 
debtedness due and payable to him 
thereby,” plaintiff’s reply ’‘admitted, 
except that it is denied that the said j 
corporation was released from all in¬ 
debtedness” was not the specific re¬ 
sponse directed by the Rule. 

U.S.—Riordan v. Ferguson, C.C.A.N. 
T., 147 F.2d 983. 

34. U.S.—In re Stein, D.C.IIL, 43 F. 
Supp. 846. 

Morris v. Wm. J. Duggan Co., 
D.C.Mass., 3 F.R.D. 39. I 

36B C.J.S.—3 


35. U.S.—In re Pittsburgh Termi¬ 
nal Coal Corp., D.C.Pa., 14 F.R.D. 
219. 

Denial for want of knowledge 

In suit by administratrix to recov¬ 
er damages for death of her dece¬ 
dent as the result of explosion of air 
conditioning unit on or about which 
he was working, defendants’ requests 
for admissions concerning function 
and operation of various parts of 
unit, which related to matters not or¬ 
dinarily within the knowledge of 
plaintiff, should not be deemed ad¬ 
mitted for failure specifically to ad¬ 
mit or deny the truth of facts as¬ 
serted, where plaintiff denied the 
truth of such facts on grounds that 
she had no personal knowledge suffi¬ 
cient to form a belief as to the truth 
thereof. 

U.S.—Sladek v. General Motors Corp., 
D.C.Iowa, 16 F.R.D. 104. 

36. U.S.—^Moscowitz v. Baird, D.C. 
N.T., 10 F.R.D. 233. 

37. U.S.—U. S. V. Lewis, D.C.N.J., 10 
F.R.D. 56—^Hopsdal v. Loewenstein, 
D.C.IIL, 7 F.R.D. 263. 

38. U.S.—Knowlton v. Atchison, T. & 
S. F. Ry. Co., D.C.MO., 11 F.R.D. 
62. 


' 39. U.S.—U. S. V. Schine Chain The¬ 
atres, U.C-^.Y., 4 F.R.D. 109. 

Straddling statement 

Where manufacturer sought an 
admission from freight forwarder 
that Brazilian customs regulations 
required that bulk shipments of cos¬ 
metics must be accompanied by pre¬ 
cise quantity of containers and labele 
necessary for packaging goods, and 
that absence of five cases from orig¬ 
inal shipment constituted a breach 
of regulations and delayed release of 
shipments from customs, court was 
not required to tolerate freight for¬ 
warder's straddling statements that 
freight forwarder did not possess 
sufficient information on which to 
form a belief of truth or falsity of 
such statements and therefore neither 
admitted nor denied them. 

U.S.—Princess Pat, Limited v. Na¬ 
tional Carloading Corp., C.AIII., 
223 F.2d 916. 

40. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.lowa, 92 F. 
Supp. 118. 

41. U.S.—Jackson Buff Corp. v. Ma]> 
celle, D.C.N.Y., 20 F.R.D. 139. 
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ever legal grounds to which he feels himself en- 
titled.‘*2 If the facts are controverted, however, 
because the truth thereof is denied, a denial of the 
request should be made, and not an objection lodged 

thereto.^S 

This provision gives one on whom a request for 
admissions is served the right to question the pro¬ 
priety of the request.'^^ Thus, one who deems the 
request to admit improper should serve a sworn 
statement that he is unwilling to admit the truth 
of certain facts and state in detail the reasons why 
the request is improper as to those facts.^5 The 
request is not subject to a motion to strike,^® 
quash,vacate,modify,^^ limit,dismiss,or 
suppress,52 and the court will not consider an appli¬ 
cation for relief from compliance with the Rule;^^ 
but a motion to dismiss a request may be construed 
as a memorandum of objections within the Rule.^^ 
Moreover, it has been held that a motion to quash 
or dismiss a request will be sustained where the re¬ 
quest is for admissions of facts which are provable 
by third persons and ordinarily would not be with¬ 
in the knowledge of the party to whom the request 
is directed except on information and belief, par¬ 
ticularly where the party making the request is 
seeking to cast on the other the expense and burden 
of proving his case.^S 


35B C.J.S. 

The provision of the Rule for objections to be 
made to requests does not intend that the court 
should be called on to determine and settle before 
trial every type of objection that might be leveled at 
requests for admissions touching their propriety or 
admissibility at trial it is only when a request for 
admission is privileged, irrelevant, or ^^othcrwise 
improper,’’ that resort may be had to the court be¬ 
fore trial, by one required to make a response.^'^ 

The term '^otherwise improper”, as contained in 
the Rule, is a broad one, but notwithstanding that 
fact its application is circumscribed by being ad¬ 
dressed to the sound discretion of the district 
courts,58 so that although protective orders relieving 
a party from absurdly onerous, unfair, and burden¬ 
some tactics may be made, as where good faith or 
harassing conduct is involved,59 it was not intended 
thereby to authorize or permit the making of general 
objections to requests for admissions of fact on the 
ground that they may call for conclusions, hearsay, 
opinions, or for matters not within the knowledge 
of the party required to make the response,®5 or 
to encompass objections, the nature of which is ad¬ 
dressed to the propriety or admissibility at trial 
of the matter contained in requests and responses 
made under the Rule.®i 


42. tr.S. —^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 P. 
Supp, 118. 

Denial Tbecause of irrelevancy 

A response that the matters set 
forth “are denied because of such 
irrelevancy as not to call for com¬ 
parison or verification’’ may be a 
permissible method of raising the 
auestion of relevancy. 

XJ.S.—Momand v. Paramount Pictures 
distributing Co., d.C.Mass., 36 F. 
Supp. 568. 

43. U.S.—U. S. V. Ehbauer, D.C.Mo., 
13 F.R.D. 462. 

44. XJ.S.—^U. S. V. Taylor, D.C.La., 
100 F.Supp. 1016. 

45. XJ.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

46- XJ.S.—^Modern Food Process Co. 
V. Chester Packing & Provision 
Co., D.C.Pa.., 30 F.Supp. 620—Nek- 
rasoff V. XJ. S. Rubber Co., D.C.N. 
T., 27 F.Supp, 953. 

J. R. Prewitt & Sons, Inc. v. Wil- 
limon, D.C.Mo., 20 F.R.D. 149— 
XJnlandherm v. Park Contracting 
Corporation, D.C.K.T., 1 F.R.D. 122 
—Securities and Exchange Com¬ 
mission V. Payne, D.C.N.T., 1 F.R. 
D. 118. 

47. XJ.S.—Chicago, R. I. & P. R. Co. 
V, Williams, C.A.Iowa, 245 F.2d 


I 397, certiorari denied 78 S.Ct. 83, 
355 D.S. 855, 2 L.Ed.2d 63. 

48. XJ.S.— J. R. Prewitt & Sons, Inc. 
V. Willimon, D.C.Mo., 20 F.R.D. 149. 

49. XJ.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

50. XJ.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

51. XJ.S.—R. Prewitt &. Sons, Inc. 
V. Willimon, supra. 

52. XJ.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

53. XJ.S.—Penmac Corporation v. 

Falcon Pencil Corporation, D.C.N. 
T., 2 P.R.D. 492. 

54. U.S.—U. S. V. Kellert, D.C.Conn., 
101 F.Supp. 698. 

Motion to strike 

Pleading titled “motion to strike 
request for admissions” may be con¬ 
strued, in accordance with its sub¬ 
stance, as the written objections re¬ 
quired in the Rule. 

XJ.S.—J. R. Prewitt & Sons, Inc. v. I 
Willimon, D.C.Mo., 20 F.R.D. 149. 

55. XJ.S.—Wilson v. Gas Service Co., 
D.C.Mo., 9 F.R.D. 101. 

56. XJ.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 F. 
R.D. 488—Jones v. Boyd Truck 
Lines, D.C;Mo., 11 F.R.D. 67— 
Knowlton v. Atchison, T. & S. F. 
By. Co., D.C.Mo., 11 F.R.D. 62. 
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f 57. XJ.S.—Knowlton v. Atchison, T. 
& S. F. Ry. Co., supra. 

58. XJ.S.—Shawmut, Inc. v. American 
Viscose Corp., D.C.Mass., 12 F.R.D. 
48S—Jones v. Boyd Truck Lines, 
D.C.Mo., 11 F.R.D. 67—Knowlton 
V. Atchison, T. &. S. P. Ry. Co., D. 

C. Mo., 11 F.R.D. 62. 

59. U.S.—Jones v. Boyd Truck Lines, 

D. C.Mo., 11 F.R.D. G7. 

60. XJ.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corpv R.C.Mass., 12 
F.R.D. 488—Jones v. Boyd Truck 
Lines, D.C.Mo., 11 F.R.D. 67—• 
Knowlton V. Atchison, T. & S. F, 
Ry. Co., D.C.Mo., 11 F.R.D. 62. 

61. XJ.S.—Shawmut, Inc. v. Ameri¬ 
can Viscose Corp., D.C.Mass., 12 F. 
R.D. 488—Knowlton v. Atchison, 
T. & S. F. Ry. Co., D.C.Mo., 11 F.R. 
D. 62. 

Requests calling f#r conclusions and 
medical opinions 

Requests for admissions of fact 
were not subject to objection because 
of alleged fact that they called for 
conclusions and lay or expert medi¬ 
cal opinions, where court could not, 
by mere perusal of requests, say 
that conclusions and opinions might 
not be admissible at the trial. 

XJ.S.—Knowlton v. Atchison, T. & S, 
F. Ry. Co., supra. 
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An objection that the request calls for a conclu¬ 
sion both of law and of fact and is not a request 
for an admission of fact should be ruled on in ad¬ 
vance of triaL ^2 

Requests are not subject to objection on the 
ground that they would deprive the party of the 
opportunity to explain or clarify by cross-examina¬ 
tion, since a party making response to requests for 
admission is not deprived of the right to explain, 
clarify, or elucidate concerning the subject matter 
thereof either in the responses made to the requests 
or by the examination or cross-examination of wit¬ 
nesses produced at the trial.^^ 

Prior to the 1946 amendment of Rule 36j effective 
in 1948, there was considerable difference of judi¬ 
cial opinion as to the method of securing relief from 
an improper request.^^ Some courts permitted at¬ 
torneys to appear on law and motion day and object 
to requests,while others did not hesitate to sup¬ 
press a request for admissions which was absurdly 
onerous.^® According to some decisions on mo¬ 
tion to vacate, modify, or limit the notice to admit, 
the power of the court was limited, under the 
Rule, to extending the time for compliance and 
where it was debatable with respect to a particular 
request to which objection was made as to whether 
it was relevant, the motion to suppress the request 
was overruled.®s So a motion to dismiss the re¬ 
quest, on the ground that the request did not set 
any time limit for reply, and that the Rule under 
which the admission was sought allegedly covers 
only those situations where the facts sought to be 
admitted were within the special and specific knowl¬ 
edge of the party requested to make the admission, 
was held to be a clear departure from the procedure 
outlined in the Federal Rules. 


b. Hearing and Determination 

Although objections must ordinarily be accompanied 
by notice of hearing, formal compliance with the require¬ 
ment is not necessary where equivalent local procedure 
is followed. On sustaining objections, appropriate relief 
may be ordered. 

In view of the Federal Rules of Civil Procedure, 
Rule 36 (a) (2), 28 U.S.C.A., which provides that 
written objections, when filed, must be accompanied 
by notice of hearing the objections at the earliest 
practicable time, objections not accompanied by a 
notice of hearing are ordinarily of no effect 
but failure to serve notice of hearing is not a fatal 
omission rendering the written objections ineffective 
where local rules of practice in the district court 
have eliminated, with few exceptions, oral hearings 
on motions and in lieu thereof require written sug¬ 
gestions in support of, and in opposition to, the 
motion.'^i Such local procedure is the equivalent of 
that prescribed in Rule 36 of the Federal Rules, '^2 
and relieves the party from formal compliance with 
that provision.'^^ Under the local practice the mo¬ 
tions are determined only on the motion papers. 

A motion to strike defendants objections to re¬ 
quests will be denied as moot where the objections 
and denials sworn to by defendant were filed at the 
time of argument,'^ 5 and such a motion may be de¬ 
nied on the ground that the requests were un¬ 
timely.*^ ® 

On sustaining objections to a request, it will be 
quashed^*^ or stricken,*^8 and the prevailing party 
may be awarded expenses and attorney's fees.*^^ 
An order granting and sustaining objections may 
allow the reframing of the request for admissions 
within a specified time adequate for that purpose.®® 


62. U.S.—^Loring v. United Air Lines, 
Inc., D.C.Mass., 19 F.R.D. 322. 

63. U.S.—Knowlton v. Atchison, T. 
& S. F. Ry. Co., D.C.MO., 11 F.R.D. 
62. 

64. U.S.—^International Carbonic 
Engineering Co. v. Natural Car¬ 
bonic Products, D.C.Cal., 57 F.Supp. 
248, affirmed, C.C.A., 158 F.2d 285. 

65. U.S.—^International Carbonic 
Engineering Co. v. Natural Car¬ 
bonic Products, supra. 

66. U.S.—Sulzbacher v. Travelers 
Ins. Co., D.C.Mo., 2 F.R.D. 491. 

67. U.S.—Nekrasoff v. U. S. Rubber 
Co., D.C.N.T., 27 F.Supp. 953. 
Motions to vacate denied with time 

fixed for compliance with Federal 
Rules of Civil Procedure, Rule 36. 
U.S.—Nekrasoff v. U. S. Rubber Co., 
supra. 


Securities and Exchange Com¬ 
mission V. Payne, D.C.N.X., 1 F.R. 
D. 118. 

68. U.S.—Sulzbacher v. Travelers 
Ins. Co., D.C.Mo., 2 F.R.D. 491. 

66. U S.—Thomas French & Sons v. 
Carleton Venetian Blind Co., D.C. 
N.T., 1 F.R.D, 178. 

70. U.S.—U. S. V. Kellert, D.C.Conn., 
101 F.Supp. 698. 

71. U.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, D.C.Mo., 20 F.R.D. 
149. 

72. US.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

73. U.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

74. U.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, supra. 

75. U.S.—^Benton v. McCarthy, D.C. 
N.T., 23 F.RD. 235. 
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76. U.S.—Benton v. McCarthy, supra. 

77. U.S.—^Waider v. Chicago, R. I, 
& P. R. Co., D.C.Iowa, 10 F.R.D. 
376. 

78. U.S.—Securities and Exchange 
Commission v. Micro-Moisture Con¬ 
trols, Inc., D.C.N.X., 21 F.R.D. 164. 

79. U.S.—United Mfg. & Service Co. 
V. Holwin Corp., D.C.IIL, 13 F.R.D. 
610. 

Bequests made without substantial 
justification in violation of appel¬ 
late court rulings 

U.S.—United Mfg. & Service Co. v. 
Holwin Corp., supra. 

80. U.S.—Securities and Exchange 
Commission v. Micro-Moisture Con¬ 
trols, Inc., D.C.N.T., 21 F.R.D. 164— 
Baldwin v. Hartford Acc. & Indem. 
Co., D.C.Neb., 16 F.R.D. 84. 
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§ 771. - Conclusiveness; Contradiction or 

Amendment 

Sworn admissions are held not absolutely and con¬ 
clusively binding on the party making them, but If he 
desires to deny the truth of his admissions, he must do 
so by a clear and convincing showing, the best practice 
ordinarily being to request permission of the court to 
execute amended or supplemental admissions In accord¬ 
ance with the actual truth. 

Although it has been held that a party is estopped 
to deny the truth of his responses for the purposes 
of the action,81 including a response evidencing lack 
of in formation,82 there is authority to the effect 
that sworn admissions are not absolutely and con¬ 
clusively binding on a party, and do not estop the 
party to deny their truth.83 If a party desires to 
deny the truth of his admission, the burden rests 
on him to explain the reason the admission was false 
and to establish that his subsequent testimony, in 
contradiction of the admission, is in fact the truth,84 
and the showing in this regard must be clear and 
convincing.85 

Ordinarily the best practice, when it is learned 
that a party’s admission is untrue, is to request per¬ 
mission of the court to execute amended or supple¬ 
mental admissions in accordance with the actual 
truth.88 The motion should contain a statement of 
the reason for the change,87 and if the court feels 
that justice would be served by permitting the 
amendment or substitution it should grant the party’s 

request.88 


A party making response to requests may clarify 
or elucidate concerning the subject matter thereof 
either in the response made to the request or by the 
examination or cross-examination of witnesses pro¬ 
duced at the trial.89 

Where after making sworn admissions in response 
to a request the party by verified amended pleading 
denied the matter admitted, the adverse party was 
not prejudiced by the action of the court in permit¬ 
ting testimony contradicting the admission. 

Conclusiveness as to other parties. A request 
which stands admitted as a matter of law as to the 
party to whom it was directed is not binding as to 
another party to whom it was not directed. 

§ 772. Use and Effect 

Requests and responses are not pleadings, but are 
rather a part of the record proper in the case, and are 
to be treated on an equality with sworn testimony, and 
may be made the basis of a judgment. 

As they pertain to the manner or necessity of 
proof of the matters of fact set forth in the re¬ 
quest,requests and responses are not pleadings 
and are not governed by the rules applicable to 
pleadings,98 are rather a part of the record 
proper in the case,94 or the proof,95 and are to be 
treated on an equality with sworn testimony.95 
If requests for admissions are proper, in general, 
no further action is required of the party making 
them.97 It has been held, however, that the Federal 


81. U.S.—Dulansky v. lowa-lllinois 
Gas & Elec. Co., D.C.Iowa, 92 P. 
Supp. 118—International Carbonic 
Engineering' Co. v. Natural Car¬ 
bonic Products, D.C.Cal., 57 F.Supp. 
248, affirmed, C,C.A., 168 P.2d 285. 

82. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 P. 
Supp. 118. 

83. U.S.—U. S. V. Wimbley, D.C.Ark., 
125 F.Supp. 691—^U. S. v. Demons, 
D.C.Ark., 125 F.Supp. 686. 

Admissions held not controlling 

U.S.—Frank el v. International Scrap 
Iron & Metal Co., D.C.Pa., 157 P. 
Supp. 709. 

84. U.S.—U. S. V. Wimbley, D.C.Ark., 
125 F.Supp. 691—^U. S. v. Lemons, 
D.C.Ark., 125 F.Supp. 686. 

85. U.S.—U. S. V. Wimbley, D.C.Ark., 
125 F.Supp. 691. 

Showing held insufficient 

U.S.—U. S. V. Demons, D.C.Ark., 125 
F.Supp. 686. 

ae. U.S.—-U. S. v. Wimbley, D.C.Ark., 
125 F.Supp. 691—U. S. v. Lemons, 
D.C.Ark., 125 F.Supp. 686. 

87. U.S.—-U. S. V. Wimbley, D.C.Ark., 
125 F.Supp. 691—U. S. v. Lemons, 
D.C.Ark., 125 F.Supp. 686. , 


88. U.S.—U. S. V. Wimbley, D.C.Ark., 
125 F.Supp. 691—U. S. v. Lemons, 
D.C.Ark., 125 F.Supp. 686. 

89. U.S.—^Knowlton v. Atchison, T. 
& S. P. Ry. Co., D.C.MO., 11 F.R.D. 
62. 

90. U.S.—U. S. V. Lemons, D.C.Ark., 
125 F.Supp. 68G. 

Execution of note 

Where defendants. In action on 
note, had made sworn admissions that 
they had signed the note but amend¬ 
ed their answer so as to deny having 
signed note, plaintiff was put on no¬ 
tice prior to trial that defendants 
would deny having signed the note 
and was not prejudiced by fact that 
defendants were allowed so to testi¬ 
fy. 

U.S.—U. S. y. Lemons, D.C.Ark., 125 
F.Supp. 686. 

91. U.S.—U. S. V. Wheeler, D.C.Ark., 
161 F.Supp. 193. 

92. U.S.—Sieb’s Hatcheries, Inc. v. 
Dindley, D.C.Ark., 13 F.R.D. 113. 

D.C.—^Van Horne v. Hines, D.C., 31 F. 
Supp. 346. 

93. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 


I Sieb’s Hatcheries, Inc. v. Dindley, 
D.C.Ark., 13 F.R.D. 113—Jones v. 
Boyd Truck Lines, D.C.Mo., 11 F.R. 
D. 67. 

D.C.—^Van Home v. Hines, D.C., 31 E. 
Supp. 346. 

94. U.S.—Jones v. Boyd Truck Lines, 
D.C.MO., 11 F.R.D. 67. 

95. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

96. U.S.—Ark-Tenn Distributing 
Corp. V. Breidt, C.A.N.J., 209 F.2d 
369—Dorsey v. R. F. C., C.A.IIL, 197 
F.2d 468. 

U. S. V. Lemons, D.C.Ark., 125 
F.Supp. 686—^Dulansky v. lowa-llli¬ 
nois Gas & Elec. Co., D.C.Iowa, 92 
F.Supp. 118—Beasley v. U. S., D.C. 
S.C., 81 F.Supp. 618. 

Sieb’s Hatcheries, Inc. v. Lind- 
ley, D.C.Ark., 13 F.R.D. 113. 
Admissibility of evidence on trial see 
supra §§ 452-459. 

Admissions held in nature of e'videhoe 
U.S.—Kohler v. Jacobs. C.C.A.Ga., 138 
F.2d 440. 

97. U.S.—^Water Hammer Arrester 
Corp. V. Tower, C.A.Wi3., 171 F.2d 
877. 
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Rule relating to requests is not self-executing, and 
that if one would take advantage of its provisions 
the facts necessary to invoke the consequences must 
be made in some way to appear. 

It is for the court to interpret and determine the 
legal effect and sufficiency of given responses in 
the light of Rule 36, rather than to attempt by order 
to coerce what the court might determine to be 
proper responses.^^ As part of the record proper 
in the case, requests and responses are to be treated 
and considered by the trier of facts from the stand¬ 
point as to whether a prima facie case or given de¬ 
fense has been established, or in weighing such ad¬ 
missions with the other evidence in the case to deter¬ 
mine that situation,! and tlie requests may be made 
the basis of a judgment against the party failing to 
respond to them.^ There must have been a strict 
observance of legal prerequisites to give the court 
authority to grant a motion for summary judgment 
because of failure to respond to a request for ad¬ 
missions.^ Where a party was required to answer 
a request for admission of the genuineness of an¬ 
swers to interrogatories propounded in another 
action arising out of the same facts, the admissi¬ 
bility of such answers at the trial will be deter¬ 
mined by the rules governing the admissibility of 
admissions of a party.^ 

Where plaintiff to whom a request for admissions 
is addressed fails to answer the request, or where 
his answer is not responsive to the request, the court 
is not required, on motion of the other party, to 


strike the complaint and dismiss the action, but may 
deny such motions on condition that plaintiff answer 
the request properly.^ 

Admissions filed by a party after his plea to the 
jurisdiction and motion to quash are subject there¬ 
to.® 

Admission as effective in pending action only. 
Under the express provision of Rule 36 (b) any 
admission made by a party pursuant to a request 
is for the purpose of the pending action only and 
neither constitutes an admission by him for any 
other purpose nor may be used against him in any 
other proceeding.'^ Where interrogatories consti¬ 
tuted requests for admissions of fact, there should 
be a provision in the court’s order that the use of 
the answers should be limited as required by that 
Rule.8 

Answers to improper requests. No penalty should 
be imposed because of the party’s answers to im¬ 
proper requests.^ 

§ 773. Failure to Respond 

A person who has no knowledge of a request for 
admission should not be held liable for his failure to deny; 
and a refusal to answer accompanied by a statement of 
legal objection cannot be used as an admission. 

As shown supra § 767, the consequence of failure 
to deny specifically the matters with respect to 
which admissions are requested or to raise objec¬ 
tions to the request is that the matters which are 
the subject of tlie request are taken as admitted. A 


98. U S.—Gilbert v. General Motors 
Corporation, C.C.A.N.T., 133 F.2d 
997, certiorari denied 63 S.Ct. 1031, 
319 U.S. 743, 87 L.Ed. 1700. 

Service of answer tuider oatli 

Fact that defendant’s answers to 
plaintiff’s requests for admissions 
which were filed in office of district 
court clerk were not sworn to was 
insufficient, standing alone, to show 
that answers under oath were not 
duly served on plaintiff as Rule con¬ 
templated so as to require treatment 
of such requests as admissions. 

TJ.S.—Gilbert v. General Motors Cor¬ 
poration, C.C.A.N.T., 133 F.2d 997, 
certiorari denied 63 S.Ct. 1031, 319 
U.S. 743, 87 L.Ed. 1700. 

99. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 92 F. 
Supp. 118. 

1. U.S.—Jones v. Boyd Truck Lines, 
D.C.MO.. 11 P.R.D. 67. 

2. U.S.—Timmons v. U. S., C.A.S.C., 
194 F.2d 357, certiorari denied 73 S. 
Ct. 69, 344 U.S. 844, 97 L.Ed. 656, 
rehearing denied 73 S.Ct. 174, 344 
U.S. 882, 97 L.Ed. 683. 

SiLStLffioleucy to warrant injunction 
Constructive admission because of 


defendant’s failure to answer a de¬ 
mand for admissions was held insuf¬ 
ficient to warrant injunctive relief. 
U.S.—^U. S. V. Sabatino, D.C.N.J., 10 
F.R.D. 274. 

3. U.S.—^U. S. V. Brandt, D.C.Mont., 
8 P.R.D. 163. 

Matters affecting right to summary 
judgment generally see infra § 1135 
et seq. 

Service by mail 

(1) Where request for admission 
of genuineness of documents is serv¬ 
ed by mail, there must have been 
strict compliance with provisions of 
Federal Rule for substituted service 
by mail to give court authority to 
grant motion for summary judgment 
because of failure to respond to re¬ 
quest. 

U.S.—U. S. V. Brandt, supra. 

(2) Where request for admission 
of genuineness of documents was 
mailed by plaintiff’s counsel address¬ 
ed to defendants’ counsel but no af¬ 
fidavit of mailing was ever made and 
filed in cause and motion and briefs 
did not show that request was mailed 
to attorneys for defendants at any 
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street number or office building, or 
to their last known address, the over¬ 
sight was fatal, and failure of de¬ 
fendants to respond to the request 
did not entitle plaintiff to summary 
judgment. 

U.S.—U. S. V. Brandt, supra. 

4. U.S—Rice v. United Air Lines, 
D.C.Ohio, 10 P.R.D. 161. 

5. D.C.—Sher v. De Haven, 199 F.2d 
777, 91 U.S.APP.D.C. 257, 36 A.L.R. 
2d 937, certiorari denied 73 S.Ct. 
797, 345 U.S. 936, 97 L.Ed. 1363. 

6. U.S.—Solis for Use and Benefit of 
Lucio V. Bailey, D.C.Tex., 139 F. 
Supp. 842. 

7. U.S.—^Walsh V. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., 
D.C.N.Y., 26 F.Supp. 666. 

8. U.S.—^Leonia Amusement Corp. v. 
Loew's Inc., D.C.H.T., 18 F.R.D. 
503. 

9. U.S.—Tyler State Bank & Trust 
Co. V. Bullington, C.A.Tes:., 179 F. 
2d 755. 

Water Hammer Arrester CorjK. 
V. Tower, D.C.Wis., 7 F.R.D. 620, 
reversed on other grounds, C.A., 
171 F.2d 877. 
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person who has no knowledge of a request for ad¬ 
mission, however, should not be held liable for his 
failure to deny,^® and a refusal to answer accom¬ 
panied by a statement of legal objection is sufficient 
to prevent summary judgment and cannot be used 
as an admission at the trial.^^ 

§ 774. Expense of Making Proof 

The expense of proving the fact may be imposed on 
a party who, without good reason, denies or refuses to 
admit the truth of the subject matter of a request for 
admissions. 

In accordance with the express provisions of the 
Federal Rules of Civil Procedure, Rule 37 (c), 28 
U.S.C.A., if a party after being served with a re¬ 
quest under Rule 36, serves a sworn denial thereof, 
and if the party requesting the admissions there¬ 
after proves the genuineness of any document or 
the truth of any matter of fact, he may apply to 
the court for an order requiring the other party 
to pay him the reasonable expenses incurred in 
making such proof, including reasonable attorney’s 
fees, and unless the court finds that there were good 
reasons for the denial, or that the admissions sought 
were of no substantial importance, the order shall 
be made. Where there is a sworn denial of the 
request, and not a failure to respond to requests, 
the Rule is mandatory that an order shall be made 
unless the court makes the specified findings.^^ 
Thus, if a denial is not made in good faith, the cost 


of obtaining such proof may be charged against the 
party who denied a request for admission of fact 
knowing it to be true.^^ The sanction of the Rule 
is a drastic one, however, and should not be ex¬ 
tended beyond its terms,and liability will be im¬ 
posed only on the party serving the sworn denials, 
and not on his counsel or on a coparty 

Where a party who is served with requests for 
admissions refuses to answer and sets forth his 
reasons why he cannot, the party who has served 
the requests may endeavor to prove such facts at 
the trial; and, if he is able to do so, the court, may 
impose the extra expense of proof, including an 
attorney’s fee, on the party who has created the 
expense by his avoidance of admission.^^ If the 
legal reasons for not answering present a fairly 
debatable question and have been presented in good 
faith, the court may find them '"good,” even though 
not sustained.^^ 

Nothing will be allowed if the admissions sought 
were of no substantial importance, as where the 
expense of proving the fact was trivial and if 
the facts are deemed admitted because of the failure 
to respond in accordance with the Rule, so that no 
proof was required on account of the matters being 
admitted, and the party who makes the request 
nevertheless sees fit to make such proof, he cannot 
tax his opponent with the costs of making tlie 
proof.^^ 


XII. DISMISSAL 


A. VOLUNTARY DISMISSAL 


§ 775. In General 

a. Under Federal Rules of Civil Proce¬ 

dure 

b. Under statutes and rules of procedure 

formerly applicable 


a. Under Federal Rules of Civil Procedure 

Under Rule 41(a) (1), an action may usually be dis¬ 
missed by the plaintiff without order of court by filing 
a notice of dismissal at any time before service by the 
adverse party of an answer or motion for summary Judg¬ 
ment or by filing a stipulation of dismissal signed by all 
parties who have appeared In the action, but a literal 


10. U.S.—^Ark-Tenn Distributing 

Corp. V. Breidt, D.C.N.J., 110 F. 
Supp. 644, affirmed, C.A., 209 P.2d 
359. 

11. U.S.—Modern Food Process Co. 
V. Chester Packing <& Provision Co., 
D.C.Pa., 30 F.Supp. 620. 

Suspended demurrer 

Statement setting forth reasons is 
really a sort of suspended or post¬ 
poned demurrer. 

U.S.—^Modern Food Process Co. v. 
Chester Packing & Provision Co., 
supra. 

12. U.S.—^Akins v. McKnight, D.C. 
Ohio, 13 F.R,D. 9. 

13. U.S.—^Blair v, J. R. Andrews, 


Inc. of Delaware, D.C.Pa., 141 F. 
Supp. 51—-In re Stein, D.C.Ill., 43 
F.Supp. 845. 

U. S. V. Ehbauer, D.C.M 0 ., 13 F.R. 
D, 462, 

14. U.S.—^Akins v. McKnight, D.C. 
Ohio, 13 F.R.D. 9. 

15. U.S.—^Akins v. McKnight, supra. 
Rule as to pleadings inapplicable 

Rule 11 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., requir¬ 
ing signature of pleadings by par¬ 
ties’ attorneys of record, has no bear¬ 
ing on party's liability for expenses 
under Rule 37 (c). 

U.S.—^Akins v. McKnight, supra. 

116. U.S.—In re Stem, D.C.IIL, 43 F. 
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Supp. 845—^Modern Food Process 
Co. V. Chester Packing & Provision 
Co., D.C.Pa., 30 F.Supp. 620. 

Bertha Bldg. Corp. v. National 
Theatres Corp., D.C.N.T., 15 F.R.D. 
339—^Electric Furnace Co. v. Fire 
Ass’n of Philadelphia, D.C.Ohio, $ 
F.R.D. 741. 

17. U.S.—^Modern Food Process Co. 
V. Chester Packing & Provision Co., 
D.C.Pa., 30 F.Supp. 520. 

18. U.S.—Bateman v. Standard 
Brands, D.C.Mo., 9 F.II.D. 666. 

19. U.S.—Water Hammer Arrester 
Corp. V. Tower, C.A.Wis., 171 F.2d 
877—^West Kentucky Coal Co. r. 
Walling, C.C.A.Tenn., 163 F.2d 682. 
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interpretation and appiication of the Rule may be avoided 
where It would defeat the purpose of the Rule and inflict 
injustice. 

A plaintiff’s right to a voluntary dismissal and the 
time and manner of asserting such right are gov¬ 
erned by Rule 41 (a) of the Federal Rules of Civil 
Procedure.20 Under subdivision (1) of Rule 41 (a), 
except in class actions, as discussed infra § 785, or 
in actions in which a receiver has been appointed, 
and subject to the provisions of any statute of the 
United States,^2 an action may be dismissed by plain¬ 
tiff therein without an order of court by filing a 
notice of dismissal at any time before service by the 
adverse party of an answer or motion for summary 
judgment, whichever first occurs,23 or by filing a 
stipulation of dismissal signed by all parties who 
have appeared in the action.24 In all other cases 
under subdivision (2) of the Rule an action may 


not be dismissed at plaintifFs instance save on order 
of the court, as discussed infra §§ 776-784. 

While it has been broadly stated that Rule 41 (a) 
is declaratory of long established pre-existing prac¬ 
tice and should, therefore, be construed with refer¬ 
ence to the precedents,25 actually, it affected a 
change of prior practice.25 Thus, it has been recog¬ 
nized that the purpose of Rule 41 (a) (1) is to facili¬ 
tate voluntary dismissals2'^ by giving a plaintiff the 
right to take the case out of court when no one else 
will be prejudiced thereby,28 and at the same time 
to limit voluntary dismissals to an early stage of 
the proceedings before issue is joined,29 thereby 
curbing the abuse of the right which had previously 
been possible.^® 

While a plaintiff has no absolute or unqualified 
right to dismiss after service of an answer or a mo- 


20. D.C.—^American Electrotype Co. 
V. Kerschbaum, 105 F.2d 764, 70 
App-B.C. 241. 

21. U.S.~Phelan v. Middle States Oil 
Corp.. C.A.N.T., 210 F.2d 360. 

Dismissal of action in which receiver 
appointed by order of court see in¬ 
fra § 776. 

22. ^Informer’s action reaniring’ stat¬ 
utory consent 

An informer's action may not, un¬ 
der 31 U.S.C.A. § 232, be dismissed 
without statutory consent of judgre 
and United States attorney. 

Xj.s.—^U. S. V. Samuel Dunkel & Co., 
D.C.N.T., 61 F.Supp. 697. 

23. U.S.-— Wilson & Co. v. Fremont 
Cake & Meal Co., D.C.Neb., 83 F. 
Supp. 900—Kilpatrick v. Texas & 
P. Ry. Co., D.C.N.T., 72 F.Supp. 
632—Jordan v. Marks, B.C.La., 65 
F.Supp. 204, affirmed, C.C.A., 147 
F.2d 800— V. S. V. New York Great 
Atlantic & Pacific Tea Co., D.C.Tex., 
54 F.Supp. 257—^Horzepa v. Dauski, 
D.C.N.Y., 40 F.Supp. 476. 

Fleetwood v. Milwaukee Mechan¬ 
ics’ Ins. Co., D.C.MO., 7 F.R.D. 680. 

24. U.S.—Rudloff V. Johnson, C.A. 
Mo., 267 F.2d 708. 

Eager v. Kain, D.C.Tenn., 158 F. 
Supp. 222—Sachs v. Italia Societa 
Anonima Di Navigazione, D.C.N.T., 
30 F.Supp. 442. 

Cal.—Corpus Juris Secundum cited 
in Pacific Engine & Mach. Works 
V. Superior Court of State of Cali¬ 
fornia, In and For Del Norte Coun¬ 
ty, 282 P.2d 937, 940, 132 C.A.2d 
73^ 

A stipulation should not he con¬ 
strued as a stipulation of dismissal 
in the absence of an unequivocal 
statement by the parties that it was 
so intended; and where stipulation 
was filed during pendency of crimi¬ 
nal action on certain transactions 
for apparent purpose of holding in 


abeyance a civil action for same 
transactions until criminal action had 
been prosecuted to conclusion, in the 
absence of an unequivocal statement 
by parties therein that it was in¬ 
tended as a stipulation of a dismis¬ 
sal of the civil action, court would 
not construe it as a stipulation of 
dismissal. 

U,s. —^U. S. V. MacEvoy, D.C.N.J., 10 
F.R.D. 323. 

Consent to motion to dismiss 
Parties to an action cannot con¬ 
vert a motion made by one of the 
parties to such action under subdivi¬ 
sion of rule dealing with dismissal 
of actions into an agreement to dis¬ 
miss under subdivision of such rule 
dealing with voluntary dismissal by 
filing of a stipulation, by consent¬ 
ing to a dismissal without prejudice, 
unless all parties consent to that 
particular type of dismissal. 

U.S.—^Wight V. United Pac. Ins. Co., 
D.C.Utah, 154 F.Supp. 548. 

Praecipe as constituting stipulation 
Where plaintiff, former partner of 
defendant, brought action for breach 
of contract executed to effect settle¬ 
ment of disputed accounts between 
plaintiff and defendant after part¬ 
nership was terminated, and defend¬ 
ant counterclaimed, and plaintiff sub¬ 
sequently filed praecipe directing 
clerk to dismiss complaint with prej¬ 
udice, such praecipes constituted a 
“stipulation” within Rule. 

D.C.—Burns v. Fincke, 197 F.2d 165, 
90 U.S.APP.D.C. 381. 

25. U.S.—Home Owners’ Doan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
F.2d 314, 

U. S. V. E. I. du Pont de Nemours 
& Co., D.C.IIl., 13 F.R.D. 490. 

Prior practice see infra subdivision 
b of this section. 

26. U.S.—^Littman v. Bache & Co., 
C.A.N.Y., 252 F.2d 479. 
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27. U.S.—^Harvey Aluminum, Inc. v. 
American Cyanamid, C.A.N.T., 203 
F.2d 105, certiorari denied 73 S.Ct. 
949, 345 U.S. 964. 97 D.Ed. 1383. 

28. U.S.—Piedmont Interstate Fair 
Ass’n V. Bean, C.A.S.C., 209 F.2d 
942—Ockert v. Union Barge Line 
Corp., C.A.Pa., 190 F.2d 303. 

Disregard of attorney’s interest 
Rule referred to in the text was 
not intended as a cloak whereby a 
client might settle or discontinue a 
lawsuit and disregard entirely the 
interest of his attorney in the law¬ 
suit. 

U.S.—Ingold V. Ingold, D.C.N.Y., 30 
F.Supp. 347. 

As to defendant not indispensable 
Plaintiff was not entitled as mat¬ 
ter of right to dismiss action against 
a defendant that had answered be¬ 
fore notice of motion to dismiss was 
served, although such defendant was 
not indispensable. 

U.S.—^McLean v. Wabash R. Co., D.C. 
Mo., 3 P.R.D. 172. 

29. U.S.—Littman v. Bache & Co., 

C. A.N.T., 252 F.2d 479—Harvey 

Aluminum, Inc. v. American Cyana¬ 
mid Co., C.A.N.T., 203 P.2d 105, cer¬ 
tiorari denied 73 S.Ct. 949, 345 U.S. 
964, 97 D.Ed. 1383. 

Toulmin v. Industrial Metal Pro- 
tectives, D.C.Del., 135 F.Supp. 925 
—Ingold V. Ingold, D.C.N.Y., SO F. 
Supp. 347—Russo-Asiatic Bank v. 
Guaranty Trust Co. of New York, 

D. C-N.Y., 27 F.Supp. 382. 

SO. U.S.—Littman v. Bache & Co., 
C.A.N.Y., 252 F.2d 479. 

Toulmin v. Industrial Metal Pro- 
tectives, D.C.Del., 135 F.Supp. 926 
—McCann v. Bentley Stores Cor¬ 
poration, D.C.Mo., 34 F.Supp. 234— 
Cleveland Trust Co. v. Osher & 
Reiss, D.C.N.Y., 31 F.Supp. 986. 
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tion for summary judgment,31 as a general rule, 
before service of an answer or such motion, his right 
to dismissal is absolute,and he may effect a dis¬ 
missal merely by filing notice thereof^^ with the 
clerk of the court^^ without service on defendant^^ 
On the other hand, a notice of dismissal filed after 
service of an answer or motion for summary judg¬ 
ment is ordinarily of no effect,^^ but an informal 
notice of intention to dismiss given to defendant be¬ 
fore service of an answer or such motion may suffice 
to entitle plaintiff to a dismissal, even though a 
formal notice is not filed until after answer.^^ 

A voluntary dismissal is not precluded by the 
mere fact that defendant has appeared in the ac¬ 
tion, has filed a motion for a change of venue^^ 
and the case has been transferred to another district 
on such motion,^^ or has filed other pleadings not 


amounting to an answer or a motion for summary 
judgment.^i However, since, as above stated, the 
purpose of the Rule is to limit voluntary dismissals 
to the early stages of a proceeding before issue 
joined, a literal interpretation and application of 
the Rule may be avoided where such interpretation 
and application would defeat its purpose and inflict 
injustice.^ 2 

So, irrespective of the status of the formal plead¬ 
ings and even though no paper labeled ‘^answer’^ or 
“motion for summary judgment has been filed, a 
voluntary dismissal cannot be effected by plaintiff 
as a matter of right after issue has in fact been 

joined on the merits of the controversy.^^ At least 
under some circumstances, the court may treat as 
the equivalent of an answer, a plea of intervention,'^^ 


31. TJ.S.—^Barnett v. Terminal R, 
Ass’n of St. Louis, C.A.Mo., 200 F. 
2d 893, certiorari denied 73 S.Ct. 
938, 345 U.S. 956, 97 L.Ed. 1377. 

32. U.S.—^Wilson & Co. v. Fremont 
Cake & Meal Co., D.C.Neb., 83 F. 
Supp. 900. 

Rife V. McElwee-Courbis Const. 
Co., D.C.Pa., 16 F.R.I), 11. 

83. U.S.—^Wilson & Co. v. Fremont 
Cake & Meal Co., D.C.Neb., 83 F. 
Supp. 900—Horzepa v. Dauski, U. 

C. N.Y., 40 F.Supp. 476. 

Compania Plomari De Vapores, 

S. A., V. American Hellenic Corp., 

D. C.IN'.Y., 8 F.R.D. 426—Fleetwood 
V. Milwaukee Mechanics’ Ins. Co., 
D.C.Mo., 7 F.R.I). 680—Baker v. 
Sisk, D.C.OkL, 1 F.R.D. 232. 

PilitLiT by plaintifT denominated a 

motion and reciting* that plaintiff filed 
notice of dismissal of action with¬ 
out prejudice to new one and did 
thereby dismiss at plaintiff’s cost 
was sufficient, since content, and not 
label, is what matters. 

U.S.—^Wilson & Co. v. Fremont Cake 
& Meal Co., D.C.Neb., 83 F.Supp. 
900. 

34. U.S.—Silver v. Indemnity Ins. 
Co. of North America, D.C.Conn., 
80 F.Supp. 641. 

35. U.S.—^Wilson & Co. v. Fremont 
Cake & Meal Co., D.C.Neb., 83 F. 
Supp. 900—Silver v. Indemnity Ins. 
Co. of North America, D.C.Conn., 
80 F.Supp. 541. 

Notice to defendant Is not reoLuired 
U.S.—^Diamond v. U. S., C.A.Fla., 267 
F.2d 23. 

86. N.Y.—^Breslerman v. American 
Liberty Ins. Co., 187 N.Y.S.2d 221. 
37. Where, for all practical pur¬ 
poses, plaintiffs had notified defend¬ 
ant of their intention to voluntarily 
dismiss their first cause of action 
prior to service of defendant’s answer 
with a counterclaim, and it appeared 


defendant attempted to anticipate no¬ 
tice and served answer so as to frus¬ 
trate plaintiffs, plaintiffs were enti¬ 
tled to dismiss that cause of action, 
even though notice thereof was not 
served until after service of the an¬ 
swer. 

U.S.—KohlofC V. Ford Motor Co., D.C. 

N.Y., 29 F.Supp. 843. 

38. U.S.—Sachs v. Italia Societa An- 
onima Di Navigazione, D.C.N.Y., 30 
F.Supp. 442. 

‘‘Before service of the answer” 
does not mean before entry of ap¬ 
pearance. 

U.S.—Sanderson v. Postal Life & Cas¬ 
ualty Ins. Co., D.C.MO., 2 F.R.D. 
203. 

33. U.S.—Toulmin v. Industrial Met¬ 
al Protectives, D.C.Del., 135 F.Supp. 
925. 

40. U.S.—^Littman v. Bache & Co., 
C.A.N.Y., 252 F.2d 479. 

Minn.—^Hill v. Upper Mississippi 
Towing Corp., 89 N.W.2d 654, 252 
Minn. 165. 

41. Motion for stay pending arbi¬ 
tration 

Under Federal Rule limiting plain¬ 
tiff's absolute right of voluntary dis¬ 
missal, motion by defendant for stay 
pending arbitration was not an “an¬ 
swer" precluding dismissal on filing 
of notice by plaintiff. 

U.S.—^Wilson & Co. v. Fremont Cake 
& Meal Co., D.C.Neb., 83 F.Supp. 
900. 

Rife V. McElwee-Courbis Const. 
Co., D.C.Pa., 16 F.R.D. 11. 

42. U.S.—^Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.Y., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 345 U.S. 964, 97 D.Bd. 
1383. 

43. U.S.—^Littman v, Bache & Co., 

C.A.N.Y., 252 F.2d 479—Harvey 

Aluminum, Inc. v. American Cyana¬ 
mid Co., C.A.N.Y., 203 F.2d 105, 
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certiorari denied 73 S.Ct. 949, 345 
U.S. 964, 97 L.Ed. 1383—Butler v. 
Denton, C.C.A.Okl., 150 F.2d 6S7. 

Securities and Exchange Commis¬ 
sion V. Dyer, D.C.Mo., 22 F.R.D. 
229. 

After hearing on preliminary injunc¬ 
tion 

Where hearing on plaintiffs’, mo¬ 
tion for preliminary injunction pro¬ 
hibiting sale of assets of defendant’s 
subsidiary corporation pending de¬ 
termination of plaintiffs’ suit for 
specific performance of contract to 
sell squarely raised merits of con¬ 
troversy, and denial of Injunction 
was based in part on conclusion that 
plaintiffs' chance of success on mer¬ 
its was small, voluntary dismissal 
of specific performance suit could 
not be made under Federal Rule 41 
(a) (1) although such dismissal was 
attempted before any paper labeled 
"answer" or “motion for summai*y 
judgment" was filed. 

U.S.—Harvey Aluminum, Inc. v, 
American Cyanamid Co., C.A,N.Y., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

44. Intervention presenting Justici¬ 
able issues 

In action against executor to es¬ 
tablish right to fund representing 
proceeds of oil and gas produced on 
land allotted to full-blood Creek In¬ 
dian, where petition of Intervention, 
filed by the United States before 
plaintiff filed motion to dismiss, al¬ 
leged that the fund constituted a 
part of estate of a full-blood Creek 
Indian and that It was in possession 
of the Secretary of the Interior, 
thereby tendering justiciable issues 
for determination, plaintiff was not 
vested with absolute right of dis¬ 
missal. 

U.S.—Butler v. Denton,, C.C«A.OkL, 
150 F.2d 687. 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


775 


or a plea of prescription.'^^ ^ motion to dismiss 
the complaint made by defendant and raising a ques¬ 
tion as to the merits of the action has likewise 
been held to be the equivalent of an answer;^® 
but not every motion to dismiss may be treated as 
the equivalent of an answer,and a motion to dis¬ 
miss challenging jurisdiction over the person of 
defendant has been held not to be the equivalent of 
an answer.'^s Before Rule 41 (a) (1) was amended 
so as to make express mention of a motion for sum¬ 
mary judgment, such motion was treated as the 
equivalent of an answer so as to permit dismissal 
only on order of court.^^ 


Nature and effect of dismissal. After filing of no¬ 
tice of dismissal, in the absence of a claim on the 
part of defendant for affirmative relief, there is 
nothing pending before the court,®^ and the situa¬ 
tion is the same as though no action had ever been 
filed.si Under Rule 41 (a) (1), unless otherwise 
stated in the notice of dismissal or stipulation,, 
the dismissal is without prejudice,®2 except that a 
notice of dismissal operates as an adjudication on the 
merits when filed by a plaintiff who has once dis¬ 
missed in any court of the United States or of any 
state an action based on or including the same 
claim,^^ unless the parties expressly stipulate that 


45. U.S.—Love V. Silas Mason Co., 
DC.La., 66 F.Supp. 753. 

Motion to dismiss raising* defense of 
limitations 

A pleading- filed by defendant which 
was designated as a motion to dis¬ 
miss, and raised defense of statute 
of limitations was an "answer” and 
not a “motion to dismiss,” with re¬ 
spect to right of plaintiff subsequent¬ 
ly to dismiss action without preju¬ 
dice. 

U.S.—Baker v. Sisk, D.C.Okl., 1 F.R. 
D. 232. 

46. U.S.—^Robertson v. Limestone 
Mfg. Co., D.C.S.C., 20 F.R.D. 365. 

47. U.S.—Sachs v. Italia Societa 
Anonima Di Navigazione, D.C.N.T., 
30 F.Supp. 442. 

48. U.S.—^Kilpatrick v. Texas & P. R. 
Co., C.C.A.N.Y., 166 F.2d 788, cer¬ 
tiorari denied 69 S.Ct. 32, two cases, 
335 U.S. 814, 93 L.Ed. 369. 

49. U.S.—^Woolgar v. La Coste, D.C. 
La., 69 F.Supp. 571—Love v. Silas 
Mason Co., D.C.La., 66 F.Supp. 753. 

50. U.S.—^Wilson & Co. v. Fremont 
Calce & Meal Co., D.C.Neb., 83 F. 
Supp. 900. 

51. U.S.—Bunger v. U. S. Blind 
Stitch Mach. Corp., D.C.N.Y., 8 F. 

R. D. 362. 

62. U.S.—Rudloff V. Johnson, C.A. 
Mo., 267 F.2d 708. 

Cornell v. Chase Brass & Copper 
Co., D.C.N.Y., 48 F.Supp. 979, af¬ 
firmed, C.C.A., 142 F.2d 157. 

Fleetwood v. Milwaukee Mechan¬ 
ics’ Ins. Co., D.C.Mo., 7 F.R.D. 680 
—Baker v. Sisk, D.C.Okl., 1 F.R.D. 
232. 

ISr.Y. —^Mezzanotte v. Hauer, 79 N.Y. 

S. 2d 442, 191 Misc. 961. 

Dismissal does not bar similar ac> 

tion at some future date. 

U.S.—^Kohloff V. Ford Motor Co., D.C. 

N.Y., 29 F.Supp. 843. 

Betraxit against another party 

Where corporation sued building 
contractor, who acted as agent of 
corporation at time contractor con¬ 
structed buildings for corporation, 
for damages caused to interior walls 
of buildings when wood preserva¬ 


tive manufactured by chemical com¬ 
pany bled through lath and plaster, 
and while suit was pending, build¬ 
ing contractor secured judgment in 
separate action against chemical 
company for damages suffered by 
contractor, subsequent dismissal by 
corporation of its suit against build¬ 
ing contractor by stipulation did not 
operate as a retraxit in later action 
by corporation against chemical com¬ 
pany. 

U.S.—International Const, Corp. v. 
Chapman Chemical Co,, D.C.Fla., 
103 F.Supp. 679. 

53. U.S.—Friedman v. Washburn Co., 

C. C.A.I11., 145 F.2d 715-~Rader v. 
Baltimore & O. R. Co., C.C.A.I11., 
108 F.2d 980, certiorari denied Bal¬ 
timore & O. R. Co. V. Rader, 60 S. 
Ct. 722, 309 U.S. 682, 84 L.Ed. 1026. 

Cornell v. Chase Brass & Copper 
Co., D.C.lSr.Y., 48 F.Supp. 979, af¬ 
firmed, C.C.A,, 142 F.2d 157—Cleve¬ 
land Trust Co. V. Osher & Reiss, 

D. C.N.Y., 31 F.Supp. 985, reversed 
on other grounds, C,C.A., 109 F.2d 
917. 

Fleetwood v, Milwaukee Mechan¬ 
ics’ Ins. Co., D.C.Mo., 7 F.R.D, 680. 
Dismissal in state court may he 
utilized 

Under Rule that notice of dismissal 
operates as adjudication on merits 
when filed by plaintiff who has once 
dismissed in any court of the United 
States "or of any state an action 
based on or including the same 
claim,” the quoted words mean that 
a dismissal in state court may be 
utilized as foundation for applica¬ 
tion of the Rule in the federal dis¬ 
trict court when a subsequent dis¬ 
missal is there had. 

U.S.—Rader v. Baltimore & O. R. Co., 
C.C.A.U1., 108 F.2d 980, certiorari 
denied Baltimore «& O. R. Co. v. 
Rader, 60 S.Ct. 722, 309 U.S. 682, 
84 L.Bd. 1026. 

Attempted withdrawal of notice 
Plaintiff could not defeat defend¬ 
ant’s right under Rule to have plain¬ 
tiff’s notice of dismissal operate as 
an adjudication on the merits be¬ 
cause plaintiff had previously dis- 

41 


missed an action based on same claim, 
by filing a notice of withdrawal of 
notice to dismiss action with preju¬ 
dice more than four months after de¬ 
fendant’s motion for order dismiss¬ 
ing action with prejudice was filed 
and just prior to hearing thereon. 
U.S.—Robertshaw-Fulton Controls 

Co. V. Noma Elec. Corp., D.C.Md., 
10 F.R.D. 32. 

Defendants need not he same 
Under Rule referred to in text, 
defendants in both actions need not 
be same. 

U.S.—Robertshaw-Fulton Controls 

Co. V, Noma Elec. Corp., supra. 

Notice must antedate answer or mo¬ 
tion for summary judgment 
Notice of dismissal relied on by a 
party invoking the "two-dismissal” 
rule must antedate an answer or 
motion for summary judgment, but a 
motion to dismiss for want of ju¬ 
risdiction will not be treated as a 
motion for summary judgment. 

U.S.—Robertshaw-Fulton Controls 

Co. V, Noma Elec. Corp., supra. 

Becital that dismissal is without 
prejudice 

Plaintiff could not, by reciting in 
its notice of dismissal, that notice 
was without prejudice and without 
costs, defeat language of rule pro¬ 
viding that notice of dismissal oper¬ 
ates as an adjudication on the merits 
when filed by a plaintiff who has 
once dismissed an action based on or 
including the same claim. 

U.S.—Robertshaw-Fulton Controls 

Co. V. Noma Elec. Corp., supra. 

Buie inapplicable 

(1) Plaintiff who dismissed a fed¬ 
eral court suit before Rule referred 
to became effective, and subsequent¬ 
ly dismissed a state court suit based 
on same claim on day Rule became 
effective, was not precluded from 
maintaining another federal court ac¬ 
tion based on the same claim because 
of Rule, since Rule was Inapplica¬ 
ble. 

XJ.s.—Rader v. Baltimore & O. R. Co., 
C.C.A.I11., 108 F.2d 980, certiorari 
denied Baltimore & O. R, Co. v. 
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the dismissal shall be without prejudice.54 In the 
absence of grounds sufficient in law to set it aside, 
the parties are bound by their stipulation of dis¬ 
missal,and where it is in terms with prejudice 
it is res ad judicata of the matters covered by the 
cause of action or claim,but where the stipulation 
fails to mention a counterclaim filed in the case it 
will not, without more, bar the counterclaim.^^ 

A dismissal by stipulation of the parties without no¬ 
tice to the plaintiff’s attorney will not bar him from 
asserting an attorney’s lien and protecting whatever 
rights the law gives him.^s 

Relief from dismissal. Under Rule 60 (b) on 
motion and on such terms as are just, the court 
may relieve a party or his legal representative 
from a notice of dismissal,or stipulation of dis- 
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missal,®^ for the reasons set forth in the Rule. 

Actions pending on effective date of Rules* Ru^e 
41 governed the dismissal of actions pending when 
the Rules became effective, except where, in the 
opinion of the court, the application of the Rules 
was not feasible or would work injustice. 

b. Under Statutes and Rules of Procedure For¬ 
merly Applicable 

Formerly, a plaintiff's rights to a voluntary dismissal 
were quite extensive, and in actions at law the federal 
courts ordinarily followed state practice. 

Prior to the taking effect of Federal Rules of 
Civil Procedure, which, as seen supra subdivision 
a of this section, limits plaintiff’s right to dismiss 
without prejudice, plaintiff in a federal court had 
a right which was absolute and unqualified, except 


Rader, 60 S.Ct. 722, 309 U.S. 682, 

84 L,Ed. 1026. 

(2) Where plaintiff originally sued 
.Jforporate defendant and two individ¬ 
ual defendants in another district 
and voluntarily dismissed, dismissal 
as to two individual defendants in 
second suit did not constitute a dis¬ 
missal as to corporate defendant so 
as to bar further proceedings against 
corporate defendant. 

Xj.s.—Friedman v. Washburn Co., C. 

C. A.HL, 145 F.2d 715. 

<3) Purported dismissal of infor¬ 
mer's action by stipulation of relator 
and defendant without statutory con¬ 
sent of judge and district attorney 
did not constitute a dismissal, and 
hence was not such a second dis¬ 
missal as would operate as an ad¬ 
judication on merits. 

U.s.—^U. S. V. Samuel Runkel & Co,, 

D. C.N.Y., 61 F.Supp. 697. 

64. U.S.—Cornell v Chase Brass & 

Copper Co., D.C.N’.T., 48 F.Supp. 

979, affirmed, C.C.A., 142 F-2d 157. 
55. U.S.—Rudloff V. Johnson, C.A. 

]^o., 267 F.2d 708. 

66. D.C.—Burns v. Pincke, 197 F.2d 

165, 90 U.S.App.U.C. 381. 

57. Stipulation not signed by de¬ 
fendant or attorney prosecuting 
counterclaim 

Under Federal Rule, stipulation en¬ 
tered into by parties signed by plain¬ 
tiff, his attorney and attorney re¬ 
sponsible for defense to plaintiff’s 
allegations of negligence, effectively 
dismissed plaintiff’s petition without 
an order of the court but did not car¬ 
ry with it the counterclaim which 
was of record when the stipulation 
was filed, where it made no mention 
of the counterclaim and where the 
stipulation was not signed by defend¬ 
ant or his attorneys who instituted 
and prosecuted the counterclaim on 
his behalf and where there was no 
suggestion that the stipulation was 


procured by fraud or that there was a 
failure of consideration. 

U.S.—Rudloff V. Johnson, C.A.Mo., 
267 P.2d 708. 

58. U.S.—Ingold v. Ingold, P.C.N. 
Y., 30 F.Supp. 347. 

59. Mistake or inadvertence not 
shown 

Where plaintiff’s tort action was 
removed from New York state court 
to New York federal district court by 
reason of diversity of citizenship and 
was transferred to Texas federal dis¬ 
trict court for convenience of parties 
and witnesses, in interest of justice, 
and plaintiff served and filed notice 
of voluntary dismissal, plaintiff's al¬ 
legedly tardy discovery of Texas two- 
year statute of limitation in tort ac¬ 
tions was not such “mistake, inad¬ 
vertence, surprise or excusable neg¬ 
lect” as would warrant the granting 
of plaintiff's motion which was filed 
under Federal Civil Procedure Rule 
relating to relief from order on 
ground of mistake, inadvertence, sur¬ 
prise, or excusable neglect and which 
sought withdrawal of notice of vol¬ 
untary dismissal. 

U.S.—Benton v. Vinson, Elkins, 
Weems and Searls, C.A.N.Y., 255 P. 
2d 299, certiorari denied 79 S.Ct. 
123, 358 U.S. 885, 3 L..Ed.2d 113. 
Befendant’s motion denied 
U.S.—Compania Plomari De Vapores, 
S. A., V. American Hellenic Corp., 
D.C.N.Y., $ F.R.D. 426. 

Plaintiff^'s motion denied 
D.C.—Tsukasa Kiyono v. Clark, 228 
F.2d 462, 97 U.S.App.D.C. 116. 
Notice vacated 

U.S.—Neiman-Marcus Co. v. Lait, D. 
C.N.T., 14 F.R.D. 159. 

60. Stipulation of counsel not au¬ 
thorized 

Where plaintiff's affidavit, in sup¬ 
port of motion for order setting 
aside and vacating dismissal of ac¬ 
tion made as stipulation of counsel, 
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asserted that authorization for dis¬ 
missal entry was given counsel by 
plaintiff's husband, that husband was 
not the agent of plaintiff, that dis¬ 
missal was entered without knowl¬ 
edge or consent of plaintiff, and that 
plaintiff’s husband was not mentally 
competent, and defendant made no 
demonstration which would point to 
a different factual situation, motion 
would be granted. 

U.S.—^Nelms v. Baltimore & O. R. Co., 
D.C.Ohio, 11 F.R.D. 441. 

61. U.S.—Carnegie Nat. Bank v. 
City of Wolf Point, C.C.A.Mont., 
110 F.2d 569. 

U. S. V. Ascher, D.C.Cal., 41 F. 
Supp. 895. 

Judgment for defendant, instead of 
dismissal, after hearing 
Where, after a hearing at which 
plaintiff failed to show a right to 
equitable relief, the appropriate de¬ 
cree under Equity Rules, which were 
in force when suit w'as begun, would 
have provided for dismissal of bill, 
the Federal Rules of Civil Frocedun*, 
in effect at time question arose, were 
applied and judgment was entered 
fer defendant. 

U.S.— IS,. Clemens Horst Co. v. Feder¬ 
al Mut. Liability Ins. Co., D.C. 
Mass., 33 F.Supp. 598. 

Past proceeding 

(1) A motion to dismiss which 
was made, argued, and submitted 
for decision before the effective date 
of the present procedural Rules was 
held to be a past, and not a “fur¬ 
ther,” proceeding within the meaning 
of such Rules. 

U.S.—Leach v. Ross Heater Manu¬ 
facturing Co., C.C.A..N.Y., 104 F.2d 
88 . 

(2) In another case, however, it 
was held to be a further proceeding. 
U.S.—John R. Alley & Co. v. Federal 

Nat. Bank of Shawnee, Shawnee 
County, Okl., C.C.A.Okl., 124 F.2d 
995. 
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as affected by statutes or local court rules, to dis¬ 
miss his complaint at law or his bill in equity unless 
some plain legal prejudice would result to defend¬ 
ant other than the mere prospect of a second litiga¬ 
tion on the subject matter.^2 Rule was more 

frequently expressed with reference to suits in 
equity than to actions at law,it being held or 
stated that plaintiff in a suit in equity might dismiss 
at any time^^ or at any time before trial or final 
hearing;65 his right was subject to limitation 

or modification by local rules of court.66 In some 
cases the common-law right of plaintiff to dismiss 
or discontinue at any stage of the proceedings prior 
to verdict was recogni2ed;67 but some support was 


accorded the view that, in an action at law, plain- 
tiff^s right to dismiss was not absolute.^s Moreover, 
before the Federal Rules of Civil Procedure took 
effect, the federal courts, in accordance with the 
Conformity Act in actions at law, ordinarily fol¬ 
lowed, and considered it their obligation to follow, 
the state practice with respect to voluntary dismis¬ 
sals, discontinuances, or nonsuits.69 More specifi¬ 
cally, such practice was controlling as to when and 
how the right to a voluntary dismissal or nonsuit 
might be asserted,'^® and under the practice in some 
states the right could be asserted at any time before 
verdict.'^ ^ 


62. U.S.—Jones v. Securities and 
Exchang-e Commission, N.Y., 56 S. 
Ct. 654, 298 U.S. 1, 80 L.Ed. 1015 
—In re Skinner & Eddy Corpora¬ 
tion, Ct.Gl., 44 S.Ct. 446, 265 U.S. 
86, 68 L.Ed. 912. 

Olsen V. Muskegon Piston Ring 
Co., C.C.A.Mich., 117 F.2d 163. 

63. U.S.—York Life Ins. Co. 
V. Briggs, C.C.A.S.C., 72 P.2d 833 
—Clifton V. Tomb, C.C.A.W,Va., 21 
F.2d 893. 

Elliott Addressing Mach, Co. v. 
New England Telephone & Tele¬ 
graph Co., D.C.Mass., 20 F.Supp. 
279—^Hann v. Venetian Blind Cor¬ 
poration, D.C.Cal., 15 F.Supp. 372. 

64. U.S,—^American Ins. Co. v. Lu¬ 
cas, B.C.Mo., 38 F.Supp. 896, new 
trial denied 38 F.Supp. 926, appeals 
dismissed 62 S.Ct. 107, 314 U.S. 
575, 86 L.Ed. 466—^Russo-Asiatic 
Bank v. Guaranty Trust Co. of 
New York, D.C.N.Y., 27 F.Supp. 
382. 

65. U.S.—^Pullman’s Palace Car Co. 
V. Central Transportation Co., Pa., 
18 S.Ct. 808, 171 U.S. 138, 43 L.Ed. 
108. 

Olsen V. Muskegon Piston Ring 
Co., C.aA.Mich., 117 F.2d 163— 
Leach v. Ross Heater & Manufac¬ 
turing Co., C.C.A.N.Y., 104 F.2d 
88 . 

66 . U.S.—Bronx Brass Foundry v. 
Irving Trust Co., N.Y., 56 S.Ct. 
451, 297 U.S. 230, 80 L.Ed. 657. 

Leach V. R®ss Heater & Man¬ 
ufacturing Co., C.C.A.N.Y., 104 F. 
2d 88—Carlsen Hoist & Machine 
Co. V. Valentine, C.C.A.N.Y., 96 F. 
2d 147. 

Russo-Asiatic Bank v. Guaranty 
Trust Co, ©f ITew York, D.C.N.Y., 
27 F.Supp. 382. 

67. U.S.—^In re Skinner & Eddy Cor¬ 
poration, Ct.Cl., 44 S.Ct. 446, 265 U. 
S. 86, 68 L.Ed. 912. 

D.G.—^American Electrotype Co. v. 
Kerschbaum, 105 F.2d 764, 70 App. 
D.C. 241. 


68. U.S.—Shattuck v. Pennsylvania 

R. Co., D.C.N.Y., 50 F.2d 974. 

69. U.S.—Barrett v. Virginian Ry. 
Co., Va., 39 S.Ct. 540, 250 U.S. 473, 
63 L.Ed. 1092. 

Western Union Telegraph Co. v. 
Dismang, C.C.A.OkL, 106 F.2d 362 
—Nelson v. Devney, C.C.A.Wis., 102 
F.2d 487—Shell Petroleum Corpo¬ 
ration V. Shore, C.C.A.Kan., 80 F.2d 
785—Shell Petroleum Corporation 
V. Shoenfelt, C.C.A.Kan., 80 F.2d 
783—Hineline v. Minneapolis Hon¬ 
eywell Regulator Co., C.C.A,Minn., 
78 F.2d 854—lowa-Nebraska Light 
& Power Co, v. Daniels, C.C.A.Neb., 
63 F.2d 322—Snider v. Sand Springs 
Ry. Co., C.C.A.Okl., 62 F.2d 635— 
—Baker, Fentress & Co. v. Young, 
C.C.A.Wis., 65 P.2d 53—Colon v. 
Clyde S. S. Co., C.C.A.N.J., 52 F.2d 
845—Falvey v. Coats, C.C.A.Ark., 
47 F.2d 856, 89 A.L.B. 1—^Russell v. 
Texas Transport & Terminal Co., C. 
C.A.N.Y., 32 F.2d 689—Sgobel & 
Day V. Craven, C.C.A.Or., 15 F.2d 
364—^Mannion v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y., 9 F.2d 894—El 

Paso & Southwestern Co. v. Riddle, 
C.C,A.Tex., 294 P. 892—Consumers’ 
Power Co. v. McNichol, C.C~A.Mich., 
287 P. 529. 

Nussbaum v. Northern Ins. Co„ 
C.C.Ga., 40 F. 337—Wolcott v. Stu- 
debaker, C.C.Ill., 34 F. 8, 

University Distributing Co. v. U. 

S. , D.C.Mass., 22 F.Supp. 794— 
Stewart v. Wisconsin Bridge & 
Iron Co., D.C.Ill., 17 F.Supp. 953 
—Mayers v. Massachusetts Mut. 
Life Ins. Co., D.C.N.Y., 11 F.Supp. 
80, affirmed, C.C.A., 77 F.2d 1007, 
certiorari denied 66 S.Ct. 108, 296 
U.S. 594, 80 L.Ed. 420. 

U. S. V. New Amsterdam Casual¬ 
ty Co., D.C.N.Y., 65 F.2d 377— 

Hayles v. Southern Ry., D.C.Ga., 25 
P.2d 758—'U. S. Shipping Board 
Emergency Fleet Corporation v. 
Bank Line Transport & Trading 
Co., D.C.Cal., 22 P.2d 430. 

25 C.J. p 821 notes 90, 92, 94. 
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Where there was no state practice 
as to the granting of a nonsuit, the 
federal courts of the state were gov¬ 
erned only by the general law. 

U.S.—Pannill v. Roanoke Times Co., 
D.C.Va., 252 P. 910. 

70. U.S.—Barrett v. Virginian Ry. 
Co., Va., 39 S.Ct. 540, 250 U.S. 473, 
63 L.Ed. 1092. 

Alsop v. McCombs, Mo., 253 F. 
949, 165 C.C.A. 391—Whitted v. 
Southwestern Telegraph & Tele¬ 
phone Co., D.C.Ark., 217 F. 835, re¬ 
versed on other grounds 231 F. 926, 
146 aC.A. 122. 

After motion to direct verdict 

(1) Federal courts followed the 
practice and procedure of state courts 
with reference to a voluntary non¬ 
suit after the court had granted a 
motion to direct a verdict for defend¬ 
ant and announced that it would di¬ 
rect, but before it had actually di¬ 
rected, such verdict. 

U.S.—Barrett v. Virginian R. Co., Va., 
39 S.Ct. 540, 250 U.S. 473. 

Colon v. Clyde S. S. Co., C.C.A. 
N.J., 52 F.2d 845. 

(2) In one case, however, it was 
held that where a motion was made 
at the close of plaintiff’s testimony, 
for the direction of a verdict for de¬ 
fendant, it was then too late for 
plaintiff to take a voluntary non¬ 
suit, although such practice might 
be authorized in the state court. 

U.S.—Cogdill v. Whiting Mfg. Co., N. 

a, 212 F. 658, 129 C.C.A. 194. 

71. U.S.—^McNichol v. Consumers’ 
Power Co., D.C.Mich., 274 F. 478, 
affirmed, C.A., 287 F. 529. 

Xn District of Columbia 

Prior to adoption of Rule of Civil 
Procedure limiting plaintiff’s right 
to dismiss suit without prejudice, a 
plaintiff might elect to take nonsuit 
at any stage of the case before ver¬ 
dict rendered subject only to pay¬ 
ment of defendant’s costs. 

D.C.—^American Electrotype Co. v. 
Kerschbaum, 106 F.2d 764, 70 App. 
D.C. 241. 
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§ 776. Dismissal by Order of Court General¬ 
ly 

Except as an action may be dismissed by notice of 
dismissal or by stipulation of the parties, an action may 
not be dismissed at the plaintiff’s instance save on order 
of the court. 

Under Rule 41 (a) (2) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., except as an action 
may be dismissed without order of the court by 
'plaintiff filing a notice of dismissal before service 
•of answer or motion for summary judgment, or by 
stipulation of the parties, as discussed supra § 775, 
-an action may not be dismissed at plaintiff^s instance 
save on order of the courtand on such terms and 
'conditions as the court deems proper, as discussed 
infra § 780. Accordingly, in the absence of a stip¬ 
ulation of the parties, a dismissal, after service of 
defendants answer'^'3 or after trial,*^4 requires an 
order of the court. Except possibly by consent of 
the parties, an action cannot be dismissed under 


Rule 41' after judgment'^^ 

Action in which receivef appointed. Under Rule 
66 an action wherein a receiver has been appointed 
may not be dismissed except by order of the court. 

§ 777. - Discretion of Court 

Generally speaking, after an answer or a motion for 
summary Judgment has been served, the plaintiff does 
not have an absolute right to dismissal by order of the 
court, but the matter rests In the sound discretion of the 
court, which in exercis'ng Its discretion will consider the 
equities and rights of the parties and make that decision 
which seems fairest under all circumstances, the essential 
question being whether the dismissal will be unduly 
prejudicial to the defendant. 

Generally speaking, after an answer or a motion 
for summary judgment has been served plaintiff 
does not have an absolute right to a dismissal by 
order of the court,but the matter rests in the dis¬ 
cretion of the court,78 especially where, as is usually 


72. tJ.S.—^Diamond v. U. S., C.A.Fla., 
267 F,2d 23—Evans v. Teche Lines, 
C.C.A.Miss., 112 F.2d 933. 

U. S. V. New York Great Atlantic 
& Pacific Tea Co., D.C.Tex., 54 F. 
Supp. 257—Lelahanty v. Newark 
Morning Ledger Co., D.C.N.X, 26 
P.Supp. 327. 

U. S. V. B. I. du Pont de Ne¬ 
mours & Co., D.aill., 13 P.R.D. 490 
—^Union Nat Bank of Youngsto-wn, 
Ohio, V. Superior Steel Corp., D.C. 
Pa., 9 P.R.D. 117 —^Mott v. Con¬ 
necticut General Life Ins. Co., B. 
C.Iowa, 2 F.R.D. 623—Welter v. E. 
I. Du Pont De Nemours & Co., D. 
C.Minn., 1 P.R.D. 651. 

D.C.—Chandler Bldg. Corporation v. 

Shannon, D.C., 1 F.R.D. 105. 
Dismissal of counterclaim, cross 
claim, or third-party claim on or¬ 
der of court see infra § 789. 

Purpose 

(1) Purpose of Rule is to stop 
abuses formerly practiced by plain¬ 
tiffs 'Who had no other object than 
to harass defendants and to put them 
to expense. 

TJ.S.—^Klar v. Firestone Tire & Rub¬ 
ber Co., D.C.N.Y., 14 F.R.D. 176. 

(2) Rule manifests intent to pro- 
wide that mere effort of plaintiff to 
withdra-w his suit should not make 
the case “moot.” 

TJ.S. —In re Barnett, C.C.A.N.Y., 124 
P.2d 1005. 

(3) Rule 41 has been said to he 
declaratory of a long-established 
practice in the courts and intended 
only to clarify and make definite 
that practice and, accordingly, it 
should be construed 'with respect to 
the precedents. 

U.S.—^Home O'wners’ Loan Corpora¬ 
tion V. Huffman, C.C.A.M 0 ., 134 F. 
2d S14« 


73. XI.S.—^Mott V. Connecticut Gen¬ 
eral Life Ins. Co., D.C.Iowa, 2 F.R. 
D. 523—Welter v. E. I. Du Pont De 
Nemours & Co., D.C.Minn., 1 F.R.D. 
551. 

As to defendant not indispensable 
Plaintiff 'was required to obtain 
order of court to dismiss as against 
defendant ■who had answered even 
though he was not indispensable. 
U.S.—^McLean v. Wabash B. Co., D.C. 
Mo., 3 P.R.D. 172. 

74. U.S.—^Eager v. Kain, D.C.Tenn., 
158 F.Supp. 222. 

75. U.S.—Western Union Telegraph 
Co. V. Dismang, C.C.A.Okl., 106 F. 
2 d 362. 

76. U.S.—^Phelan v. Middle States 
Oil Corp., C.A.N.Y., 210 F.2d 360. 

Dismissal or compromise of class 
action in which receiver appointed 
see infra § 785. 

77 . U.S,—^Piedmont Interstate Fair 
Ass’n V. Bean, C.A.S.C., 209 F.2d 
942—^Federal Sav. & Loan Ins. 
Corp. V. Reeves, C.C.A..8, 148 F.2d 
731. 

Golconda Petroleum Corporation, 
V. Petrol Corporation, D.C.Cal., 46 
P.Supp. 23. 

D.C.—Chandler Bldg. Corporation v. 

Shannon, D.C., 1 F.R.D. 105. 

In the Se'venth Circuit 

(1) In the Seventh Circuit it was 
once held that a plaintiff had an ab¬ 
solute right of dismissal under Rule 
41(a) (2), restricted only by require¬ 
ment that it be done on order of the 
court and on such terms and condi¬ 
tions as the court deemed proper. 
U.S.—Bolten v. General Motors Corp., 
C.A.I1L, 180 P.2d 379, 21 A.L.R.2d 
623, certiorari denied 71 S.Ct. 41, 
340 U.S. 813, 96 L.Ed. 698. 
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U. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.I11., 13 F.R.D. 490. 
(2) This interpretation of the Rule 
was subsequently rejected in this 
same circuit. 

U.S.—^Adney v. Mississippi Lime Co. 
of Missouri, C.A.Ill., 241 F.2d 43—- 
Grivas v. Parmelee Transp. Co., C. 
A.Ill., 207 P.2d 334, certiorari denied 
74 S.Ct. 477, 347 U.S. 913, 98 L.Ed. 
1069. 

78. U.S.—Shaffer v. Evaus, C.A.Okl., 
263 P.2d 134—^Adney v. Mississip¬ 
pi Lime Co. of Missouri, C.A.TIL, 
241 F.2d 43—^Hentley v. Atlantic 
Coast Line R. Co., C.A-Ala., 224 F. 
2d 929 —Piedmont Interstate Fair 
Ass’n V. Bean, C.A.S.C., 209 F.2d 
942—Grivas v. Parmelee Transp. 
Co., C.A.I11., 207 F.2d 334, certiora¬ 
ri denied 74 S.Ct. 477, 347 U.S. 913, 
98 L.Ed. 10G9—Moore v. C. R. An¬ 
thony Co., C.A.Okl., 198 P.2d 607 
—Ockert v. Union Barge Line Corp., 
C.A.Pa., 190 P.2d 303—Rollison v. 
Washington Nat. Ins. Co., C.A.Va., 
176 F.2d 364—International Shoe 
Co. V. Cool, C.C.A.MO., 164 F.2d 778. 
certiorari denied 67 S.Ct. 76, 329 

U. S. 726, 91 L.Ed. 628—^Home Own¬ 
ers’ Loan Corporation v, Huffman, 

C. C.A.M 0 ., 134 P.2d 314—U. S. V. 
Lyman, C.GA.Mass., 126 F.2d 67 
—Evans v. Teche Lines, C.C.A, 
Miss., 112 F.2d 933. 

Therrien v. New England Tel. & 
Tel. Co., D.C.N.H., 102 F.Supp. 350 
—^White V. E. L. Bruce Co., D.C. 
Del., 62 F.Supp. 677—^Henjes v. 
^tna Ins. Co., D.C.N.T., 39 F.Supp. 
418—Cincinnati Traction Bldg. Co. 

V. Pullman-Standard Car Mfg. Co., 

D. C.Del., 25 F.Supp. 322. 

Fair V. Trans World Airlines, 
Inc., D,C.IU., 22 F.R.D. 60—^Harvey 
Aluminum, Inc. v. American Cy- 
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the case, plaintiff seeks to dismiss without preju¬ 
dice,*^ ^ and the exercise by the court thereof will not 
be disturbed in the absence of clear abuse.^^ The 
discretion vested in the court is a sound,reason- 
able,S2 judicial83 discretion, and not an arbitrary 
one,s^ and does not warrant a disregard of well- 
settled principles of procedure,or a refusal to 


apply well-settled principles of law to a conceded 
or undisputable state of facts. 

In the exercise of its discretion the court should 
weigh the equities^and rights of the parties,^* 
and make that decision which to the court seems 
fairest under all the circumstances^^ and will cause 


anamid Co., D.C.N.T., 15 P.R.D. 14 
—Klar V. Firestone Tire & Rubber 
Co., D.C.N.Y., 14 F.R.D. 176--Colo- 
nial Oil Co. v. American Oil Co., 
D.C.S.C., 3 F.R.D. 29—Roth v. 
Great Atlantic & Pacific Tea Co„ 
D.C.Ohio, 2 F.R.D. 182—Baker v. 
Sisk, D.C.Okl., 1 F.R.D. 232. 
Discretion of court in dismissal of 
counterclaim, cross claim, or third- 
party claim see infra § 789. 
^ermlttingr over codefendaut’s objec¬ 
tion, 

In action against owner and lessee 
of tractor for negligent operation of 
tractor by lessee’s employee on les¬ 
see’s business, permitting voluntary 
dismissal as to owner over lessee’s 
objection was discretionary. 

U.S.—Young V. Wilky Carrier Corp., 
C.C.A.Pa., 150 P.2d 764, certiorari 
denied 66 S.Ct. 470, 326 U.S. 786, 90 
L.Ed. 477. 

Dismissal to permit suit against ad¬ 
ditional parties in state court 
Where plaintiff could not bring In 
additional parties in federal action 
based on diversity of citizenship 
because their joinder would deprive 
court of jurisdiction of action, plain¬ 
tiff's only course under Rules was 
to attempt to persuade the court to 
grant him a dismissal without preju¬ 
dice under Rule 41(a) (2), as a means 
of enabling him to institute his ac¬ 
tion in the state court, but since the 
additional parties were not indis¬ 
pensable parties to a disposition of 
the controversy on its general mer¬ 
its, the court would not be required 
to grant a dismissal, but would be 
entitled to exercise its discretion. 
U.S.—Reynolds v. Wabash R. Co., 
C.A.Mo., 236 F.2d 387. 

79. U.S.—Hentley v. Atlantic Coast 
Line R Co., C.A.Ala., 224 F.2d 929. 

Baker v. Sisk, D.C.Okl., 1 F.R.D. 
232. 

80. U.S-—^Hentley v. Atlantic Coast 
Line R. Co., C.A.Ala., 224 F.2d 929 
—Moore v. C. R. Anthony Co., C.A. 
Okl., 198 F.2d 607—Butler v. Den¬ 
ton, C.C.A.Okl., 150 F.2d 687. 

Discretion not abused 

(1) By allowing dismissal. 

U.S.—Southern Ry, Co. v. Chapman, 
C.A.S.C., 235 F.2d 43. 

(2) By denying dismissal. 

U.S,-—Shaffer v. Evans, C.A.Okl., 263 

F.2d 134—Yoshio Murakami v. Dul¬ 
les, C.A.Or., 221 P.2d 588—Ockert 
V. Union Barge Line Corp., C.A.Pa., 
190 F.2d 303—^Rollison v. Washing¬ 


ton Nat. Ins. Co., C.A.Va., 176 F.2d 
364—^Evans v. Teche Lines, C.C.A. 
Miss., 112 P.2d 933. 

Discretion abused by granting with¬ 
out prejudice 

U.S.—Piedmont Interstate Pair Ass’n 
V. Bean, C.A.S.C., 209 F.2d 942— 
International Shoe Co. v. Cool, C.C. 
A.Mo., 154 F.2d 778, certiorari de¬ 
nied 67 S.Ct. 76, 329 U.S. 726, 91 
L.Ed. 628. 

81. U.S.—Shaffer v. Evans, C.A.Okl., 
263 P.2d 134—U. S. v, Lyman, C.C. 
A.Mass., 125 F.2d 67. 

Therrien v. New England Tel. & 
Tel. Co., D.C.N.H., 102 P.Supp. 350. 

Klar V. Firestone Tire & Rubber 
Co., D.C.N.Y., 14 F.R.D. 176—Colo¬ 
nial Oil Co. V. American Oil Co., 
D.C.S.C., 3 F.R.D. 29. 

82. U.S.—Butler v. Denton, C.C.A. 
Okl., 150 F.2d 687. 

83. U.S.—Shaffer v. Evans, C.A.Okl., 
263 F.2d 134—Piedmont Interstate 
Pair Ass’n v. Bean, C.A.S.C., 209 F. 
2d 942—Moore v. C. R. Anthony 
Co., C.A.Okl., 198 F.2d 607—Ockert 
V. Union Barge Line Corp., C.A. 
Pa., 190 P.2d 303—International 
Shoe Co. V. Cool, C.C.A.Mo., 154 P. 
2d 778, certiorari denied 67 S.Ct. 76, 
329 U.S, 726, 91 L.Ed. 628—^Federal 
Sav. & Loan Ins. Corp. v. Beeves, 
C.C.A.8, 148 F.2d 731. 

84. U.S.—International Shoe Co. v. 
Cool, C.C.A.MO., 154 F.2d 778, cer¬ 
tiorari denied 67 S.Ct. 76, 329 U.S. 
726, 91 L,Ed. 628. 

85. U.S.—International Shoe Co. v. 
Cool, C.C.A.MO,, 154 F.2d 778, cer¬ 
tiorari denied 67 S.Ct 76, 329 U.S. 
726, 91 L.Ed. 628. 

86. U.S.—Home Owners’ Loan Cor¬ 
poration V. Huffman, C.A.Mo., 134 
P,2d 314. 

Trial court’s disagreement with ac¬ 
tion of reviewing court in reversing 
judgment is an improper basis for 
granting motion to dismiss action, 
but existence of such difference of 
opinion is immaterial where dismis¬ 
sal is not shown to have been predi¬ 
cated exclusively on improper con¬ 
siderations. 

U.S.—Home Owners’ Loan Corpora¬ 
tion V. Huffman, C.C.A.MO., 134 F. 
2d 314. 

Plaintiff not permitted to ‘‘blow hot 
and cold” 

Where defendant moved to dismiss 
on ground of absence of indispensa- 
i ble parties, but complainant opposed 
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dismissal, and after court had hand¬ 
ed down its opinion in favor of de¬ 
fendant, complainant attempted to 
abandon course previously adopted 
and to have case dismissed on the 
very ground, which first had been 
raised by defendant and which com¬ 
plainant had opposed, court proper¬ 
ly overruled complainant’s motion 
to dismiss for absence of indispensa¬ 
ble parties, as he could not be thus 
permitted to “^blow hot and cold." 
U.S.—Schmidt v. Humble Oil & Re¬ 
fining Co., C.A.M 1 SS., 219 F.2d 551. 

87. U.S.—Therrien v. New England 
Tel. & Tel. Co., D.C.N.H., 102 F. 
Supp. 350—Lawson v. Moore, D.C. 
Va, 29 F.Supp. 175. 

Southern Md. Agr. Ass’n of 
Prince George's County v. U. S., D. 
C.Md., 16 F.R.D. 100—Maryland 
Cas. Co. V. Quality Foods, D.C. 
Tenn., 8 F.R.D. 359. 

XTndesirable publicity uot a vital fac¬ 
tor 

In proceeding for conspiracy m vi¬ 
olation of antitrust statutes, in which 
the government moved to dismiss 
without prejudice as to thirty six 
named defendants on ground that 
such defendants were not necessary 
parties, the question of undesirable 
publicity was not a vital considera¬ 
tion in determining whether or not 
dismissal should be without preju¬ 
dice, in absence of showing that the 
government was guilty of instigating 
the publicity. 

U.S.—U. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 P.R.D. 
490. 

88 . U.S.—Trammell v. Eastern Air 
Lines, D.C.S.C., 136 F.Supp. 75. 

Fair v. Trans World Airlines, 
Inc., D.C.Ill., 22 P.R.D. 60—Mary¬ 
land Cas. Co. V. Quality Foods, D, 
C.Tenn., 8 F.R.D. 359—Colonial Oil 
Co. V. American Oil Co., D.C.S.C., 
3 F.R.D. 29. 

Plaintiff’s waiver of jury trial 

Where circumstances were such 
that plaintiff was not entitled to be 
relieved of his waiver of jury trial 
by his failure to make timely demand 
therefor, his motion for dismissal 
without prejudice based on his waiver 
of jury trial was denied. 

Xj.s. —Second-79th Street Co. v. U. S. 
Steel Corp., D.GN.Y., 22 P,R.D. 98. 

89. U.S.—Therrien v. New England 
Tel. & Tel. Co., D.C.N.H., 102 F, 
Supp. 350—Lawson v. Moore, D.C. 
Va., 29 P.Supp. 176. 
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the least hardship to the parties.®^ It has been 
held, however, that on plaintiff’s motion to dismiss 
without prejudice, the equities of plaintiff are not 
a subject for consideration under the Rule.^i 

The essential question is whether the dismissal of 
the action will be unduly prejudicial to defendant^^ 
or other innocent parties if so, a dismissal should 
be deniedif not, a dismissal should ordinarily 
be granted^^ on such terms and conditions as are 
fair and just, as discussed infra § 780. Stated dif¬ 
ferently, the determining factor is whether defend¬ 
ant would suffer an injustice which could not be 
rectified by the imposition of terms and conditions 
and would therefore require a dismissal with preju¬ 
dice. 

In considering the matter of prejudice to defend¬ 
ant, the court is not limited to expense and effort 
already incurred but may also consider future ex- 
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pense and effort.^While it has been said that the 
mere fact that a party will be faced with another 
litigation does not of itself constitute prejudice,^^ 
and that the incidental annoyance of a second litiga¬ 
tion on the subject matter furnishes no ground for 
denying plaintiff permission to dismiss,^^ and this 
was undoubtedly true prior to the adoption of the 
Federal Rules,^ it has been declared that this is no 
longer true under the Federal Rules.^ Flowevcr 
this may be, undue vexatiousness, undue burden 
to a litigant in presenting his defense or claim in 
another jurisdiction, excessive and duplicitous ex¬ 
pense of a second litigation, the extent to which 
the judgment in the new action would be conclu¬ 
sive as to issues and parties as contrasted to the final 
determination in the pending suit,3 and the condition 
of the pending suit and the extent to which it has 
progressed^ are some of the factors to be considered 


Southern Md. Agr. Ass’n of 
Prince George’s County v. U. S., 
P.C-Md., 16 F.R.B. 100—Maryland 
Cas. Co. V. Quality Foods, D.C. 
Tenn., 8 F.H.D. 359. 

Court is called on to survey and 
analyze entire record of the case in 
determining plaintiff's motion to dis¬ 
miss. 

U.S.—XJ. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 F.R.D. 
490. 

Pact that disposition of motion 
which will insure sulbstantial justice 
to both parties should be made. 

U.S.—B-oth V. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Ohio, 2 F.R.D. 
182. 

90. U.S.—Therrien v. New England 
Tel. & Tel, Co., D.C.N.H., 102 F. 
Supp. 350. 

91. U.S.—Home Owners’ Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
F.2d 314. 

Plaintiff’s reasons for desiring dis¬ 
missal of action without prejudice 
are immaterial. 

U.S.—Home Owners’ Loan Corpora¬ 
tion V. Huffman, supra. 

92. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., D.C.N.Y., 
15 F.R.D. 14—U. S. V. E. I. du Pont 
de Nemours & Co., D.C.Ill., 13 F.R. 
D. 490. 

93. U.S.—Golconda Petroleum Cor¬ 
poration V. Petrol Corporation, D.C. 
Cal., 46 F.Supp. 23. 

94. U.S.—Home Owners' Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
P.2d 314. 

Love V. Silas Mason Co., D.C.La., 
66 F.Supp, 753—Golconda Petrole¬ 
um Corporation v. Petrol Corpora¬ 
tion, D.C.Cal., 46 F.Supp. 23—Hen- 
jes V. .^tna Ins. Co., D.C.N.T., 39 I 
F.Supp. 418—Cincinnati Traction J 


Bldg. Co. V. Pullman-Standard Car 
Mfg. Co., D.C.Del., 25 F.Supp. 322. 

95. U.S,—^U. S. for Use and Benefit 
of Fairbanks Morse Co. v. Bero 
Const. Corp., D.C.N.T., 148 F.Supp. 
295. 

Harvey Aluminum, Inc. v. Amer¬ 
ican Cyanamid Co., D C.N Y., 15 P. 
R D. 14—^Maryland Cas. Co. v. 
Quality Foods, D.C.Tenn., 8 F.R.D. 
359—U. S. V, Elm Spring Farm Co., 

D. C.Mass., 3 F.R.D. 43—Welter v. 

E. I. Du Pont De Nemours & Co., 
D.C.Minn., 1 F.R.D. 551. 

Motion granted 

U.S.—Jew Jock Koon v. Dulles, D.C. 
Tex., 139 F.Supp. 205. 

96. U.S.—U. S. V. E. I. du Pont de 
Nemours & Co., D.C.Ill., 13 F.R.D. 
490. 

Unless reasonable terms and con¬ 
ditions cannot make defendant rea¬ 
sonably whole, plaintiff’s motion 
should not be denied. 

U.S.—Welter v. E. I. Du Pont De 
Nemours & Co., D.C.Minn., 1 F.R.D. 
551. 

97. U.S.—Southern Md. Agr. Ass’n 
of Prince George’s County v. U. S., 
D.C.Md., 16 P.RD. 100. 

93. U.S.—New York, C. & St. L. R. 
Co. V. Vardaman, C.A.Mo., 181 F.2d 
769. 

Harvey Aluminum, Inc. v. Amer¬ 
ican Cyanamid Co., D.C.N.Y., 15 P. 
R.D. 14—U. S. V. E. I. du Pont de 
Nemours & Co., D.C.Ill,, 13 P.R.D. 
490. 

Possibility or probability of snit in 
state court 

Possibility or even probability that 
dismissal of action without preju¬ 
dice on plaintiff’s motion, thereby de¬ 
priving defendant of right to trans¬ 
fer of cause to another district court 
on defendant’s prior motion, would 
leave plaintiff free to bring new state 
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court suit, which would not be sub¬ 
ject to beneficial provisions of fed¬ 
eral statute as to convenience, of 
forum, does not constitute such prej¬ 
udice as to demonstrate arbitrary ac¬ 
tion by district court. 

U.S.—New York, C. & St. L. R. Co. v. 
Vardaman, C.A.Mo., 181 P.2d 769. 
A plaintiff having concluded that 
he has erroneously prepared and al¬ 
leged his claim, may properly apply 
to the court for dismissal and then 
start a new action. 

U.S.—Ridgeland Box Mfg. Co. v. Sin¬ 
clair Refining Co., D.C.S.C., 82 F. 
Supp. 274. 

99. U.S.—^Home Owners’ Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 
134 P.2d 314. 

Therrien v. New England Tel. & 
Tel. Co., D.C.N.H., 102 F.Supp. 350. 

U. S. V. E. I. du Pont de Nemours 
& Co., D.C.Ill., 13 P.R.D. 490. 
Defendant does not have an abso¬ 
lute right to freedom from suit in 
another court on the same cause of 
action or claim. 

U.S.—Home Owners’ Loan Corpora¬ 
tion V. Huffman, C.C.A.Mo., 134 P. 
2d 314. 

1. U.S.—Piedmond Interstate Pair 
Ass’n V. Bean, C.A.S.C., 209 F.2d 
942. 

2. U.S.—Piedmond Interstate Fair 
Ass’n V. Bean, supra. 

Trammell v. Eastern Air Lines, 
D.C.S.a, 136 F.Supp. 75. 

Southern Md. Agr. Ass’n of 
Prince George’s County v, U. S„ D. 
C.Md., 16 F.R.D. 100. 

3. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., D.C.N.T., 
15 F.R.D. 14. 

4. U.S.—Shaffer v. Evans, C.A.OkL, 
263 P.2d 134—^Elder v. Dixie Grey¬ 
hound Lines, C.C.A.Mo., 158 F.2d 
200—International Shoe Co. v. 
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in deciding whether prejudice will result to the 
opposing party. 

Thus, the fact that defendant would lose an exist¬ 
ing advantage by a change of forum as a result of 
dismissal may be a reason for denying dismissal.^ 
So, when to all intents and purposes defendant has 
secured a decision that plaintiff’s action is without 
merit and the decision has been announced a dis¬ 
missal should be denied.^ Accordingly, a dismissal 
should be denied after a motion for a directed ver¬ 
dict has been made and submitted, or after such mo¬ 
tion has been made and argued and the court has 
expressed its opinion on it.*^ Similarly, the court 
may, in the exercise of discretion, deny a dismissal 
when it is apparent in the view of the court that the 


action is barred and it is made known to plaintiff 
who seeks to dismiss in order to secure a different 
conclusion in another tribunal.^ 

On death of party. Plaintiff has a right to dis¬ 
miss his claim when defendant dies and two years 
elapse without the substitution of the proper parties, 
in view of Rule 25 (a) (1) providing that if a party 
dies and if substitution is not made within two 
years after death the action shall be dismissed as to 
the deceased party.^ 

§ 778. - Effect of Pleading Counterclaim 

before Service of Motion to 
Dismiss 

If a counterclaim has been pleaded by a defendant 


Cool, C.C.A.MO., 154 F.2d 778, cer¬ 
tiorari denied 67 S.Ct. 76, 329 U.S. 
726, 91 Lf.Ed. 628—^Evans v. Teche 
Eines, C.C.A.Miss., 112 F.2d 933. 

Suey Fong" v. Dulles, D.C.Wis., 
169 F.Supp. 537. 

Harvey Aluminum, Inc. v. Amer¬ 
ican Cyanamid Co., D.C.N.Y., 16 F. 
n.D. 14—^Welter v. E. I. Du Pont 
De Nemours & Co., D.C.Minn., 1 F. 
R.D. 551. 

Tlaird-party complaint 

(1) Filing of a third-party com¬ 
plaint in any case is a factor which 
should he taken into consideration 
when plaintiff seeks a voluntary dis¬ 
missal, and, since Federal Rule set¬ 
ting up third-party practice was de¬ 
signed to expedite litigation by 
bringing all phases of a controversy 
into one action for final determina¬ 
tion, after the practice has be«n set 
in motion in a given case the pur¬ 
pose of the Rule should not be frus¬ 
trated by too liberal an exercise of 
-power of court to allow a plaintiff 
to dismiss his case. 

-U.S.—Piedmont Interstate Fair Ass’n 
V. Bean, C.A.S.C., 209 F.2d 942. 

(2) Where defendant tenant was 
■permitted to file third-party com¬ 
plaint against landlord in order to 
avoid necessity of proving amount 
of services in separate causes of ac¬ 
tion, but there was no diversity of 
citizenship between landlord and de¬ 
fendant, retaining jurisdiction after 
plaintiff and defendant settled their 
dispute would extend jurisdiction in 
violation of Federal Rule and court 
would permit defendant to withdraw 
the third-party complaint or dismiss 
it without prejudice over landlord's 
objection. 

U.S.—Thomas Worcester, Inc. v. 
Clover Stores Corp., D.C.N.T., 11 
F.R.D. 334. 

After appeal and pending new trial 
Where plaintiff originally brought 
.action in district court and cause 
had been tried and appealed and was 
Awaiting new trial, and it appeared 


that if action were dismissed with¬ 
out prejudice as to merits benefit of 
expression of law of appellate court 
would be collateral only, and defend¬ 
ant had gone to considerable expense 
to defend action and had acquired 
important rights as result of prog¬ 
ress of litigation, plaintiff’s motion 
to dismiss without prejudice as to 
merits was denied. 

U.S.—Colonial Oil Co. v. American 
Oil Co., D.C.S.C., 3 F.R.D. 29. 

5. U.S.—^Home Owners’ Loan Corpo¬ 
ration V. Huffman, C.C.A.Mo., 134 
F.2d 314. 

Southern Md. Agr. Ass’n of 
Prince George’s County v. U. S., 
D.C.Md., 16 F.R.D. 100—Schopen v. 
Westwood Pharmacal Corp., D.C. 
N.Y., 11 F.R.D. 555. 

In absence of showing hy defend¬ 
ant that he had acquired some right 
or was seeking or had become enti¬ 
tled to affirmative relief, the denial 
of which would work actual preju¬ 
dice to him, that subsequent litiga¬ 
tion in state court would preclude 
him from trial in federal court would 
not bar plaintiff's motion to dismiss 
without prejudice. 

U.S.—Thernen v. New England Tel. 
& Tel. Co., D.C.N.H., 102 F.Supp. 
350. 

Rights which may he lost or render¬ 
ed less effective 

Court, m the exercise of a sound 
discretion, may deny application to 
dismiss, where defendants have ac¬ 
quired some rights which might be 
lost or rendered less effective by the 
discontinuance. 

Xj,s.—^U. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.Ill., 13 F.R.D. 
490. 

Change to state having longer period 
of limitations 

“The attempt to assert these 
claims in another state, because it 
has a longer period of limitations, 
certainly would work a decided prej¬ 
udice, to the real defendant, . . . 

if the plaintiffs, who brought their 
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actions here, were permitted to dis¬ 
miss them for the sole purpose of 
avoiding the effects of the delay in 
filing them.’’ 

U.S.—Love V. Silas Mason Co., D.C. 
La., 66 F.Supp. 753, 754. 

6 . U.S.—^Piedmont Interstate Fair 
Ass’n V. Bean, C.A.S.C., 209 F.2d 
942—International Shoe Co. v. Cool, 
C.C.A.MO., 154 F.2d 778, certiorari 
denied 67 S.Ct. 76, 329 U.S. 726, 
91 LEd. 628. 

Boaz V. Mutual Life Ins. Co. of 
New York, D.C.Mo., 53 F.Supp. 97, 
affirmed, C.C.A., 146 F.2d 321. 
Dismissal not favorably regarded 
Voluntary dismissal of an action 
by plaintiff after participation in 
trial and after judge has expressed 
an adverse opinion of merits of his 
claim, is not favorably regarded by 
the courts. 

U.S.—Piedmont Interstate Fair Ass’n 
V. Bean, C.A.S.C., 209 F.2d 942. 

7. U.S.—^Elder v. Dixie Greyhound 
Lines, C.C.A.Mo., 158 F.2d 200— 
International Shoe Co. v. Cool, C. 

C. A.Mo, 154 F.2d 778, certiorari 
denied 67 S.Ct. 76, 329 U.S. 726, 91 
L.Ed. 628. 

Boaz V. Mutual Life Ins. Co. of 
New York, D.C.Mo., 53 F.Supp. 
97, affirmed, C.C.A., 146 F.2d 321. 

8 . U.S.—Bowles v. South Pittsburg 
Coal Co., D.C.Tenn., 7 P.R.D. 139. 

Action barred by limitation 

Where court advised parties that 
ultimate ruling would be that ac¬ 
tion was barred by limitation and be¬ 
fore formal order was entered plain¬ 
tiff filed motion to dismiss without 
prejudice, and stated that purpose 
of dismissal was to reflle cause in 
state court and submit issue to that 
court plaintiff’s motion was denied 
as matter of discretion. 

U.S.—Baker v. Sisk, D.C.Okl., 1 P.R. 

D. 232. 

9. U.S.—Rhodes v. Collier, D.C.LaH 
18 F,R.D. 60. 

Death as ground for Involuntary dis¬ 
missal see infra § 806, 
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prior to the service on him of the plaintiff's motion to 
dismiss, the action must not be dismissed against the 
defendant's objection unless the counterclaim can remain 
pending fop independent adjudication by the court. 

Under Rule 41 (a) (2) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., if a counterclaim has 
been pleaded by a defendant prior to the service on 
him of plaintiff’s motion to dismiss, the action must 
not be dismissed against defendant’s objection unless 
the counterclaim can remain pending for independ¬ 
ent adjudication by the court.^^ A counterclaim 
which sets forth a claim for relief cognizable by 
the court and meeting the requirements of Rule 8 
(a) is generally sufficient to call for application of 
the Rule,i^ and where the counterclaim seeks to 
invoke equitable jurisdiction and the question of 
whether such jurisdiction will be exercised rests 
in the sound discretion of the court, the court can¬ 
not grant plaintiff’s motion to dismiss without exer¬ 
cising its discretion in determining whether it shall 
assume jurisdiction of the counterclaim.^^ A coun¬ 


terclaim which can remain pending for independent 
adjudication by the court is no bar to the granting 
of plaintiff’s motion for voluntary dismissal of his 

action.13 

An improper counterclaim is not a bar to dismis- 
saR^ if the question of its impropriety is properly 
before the court.^^ So, a counterclaim generally 
may not be maintained solely for the purpose of pre¬ 
venting plaintiff from dismissing the action.!^ How¬ 
ever, even though a counterclaim is filed for the pur¬ 
pose of preventing plaintiff from withdrawing his 
action, after the answer is filed, plaintiff cannot 
withdraw his action without the consent of the 
court,and even though a counterclaim is such that 
it does not bar a dismissal, a dismissal will not be 
permitted if the other circumstances in the case bar 
dismissal.i^ 

In any event, the Rule applies only if the claim 
filed by defendant may properly be considered a 
counterclaim.^^ a cross claim filed by a defendant 


10. U.S.—^Adney v. Mississippi Lime 
Co. of Mo., C.A.Ill., 241 F.2d 43, 
U. S. for TJse and Benefit of Fair¬ 
banks Morse & Co v. Bero Const. 
Corp., D.C.N.Y., 148 F.Supp. 295— 
In re Nathan, D.C.Cal., 98 F.Supp. 
686—Russo-Asiatic Bank v. Guar¬ 
anty Trust Co, of New York, D.C. 
N.Y., 27 F.Supp. 382. 

D.C.—Tendler v. L. B. Massey, Inc., 
Mun.App., 33 A.2d 626. 

Purpose of Rule is to prevent de¬ 
nial to a defendant of use of his 
counterclaim as a set-off in those 
cases where jurisdiction is lacking 
to adjudicate the counterclaim inde¬ 
pendently of the opposing claim. 

U.S.—In re Nathan, D.C.Cal., 98 F. 
Supp. 686. 

Counterclaim pleaded for practical 
purposes 

Where stipulation postponing de¬ 
fendant’s motion for leave to serve 
an amended answer to intervener’s 
cross claim with counterclaim or set¬ 
off provided that motion, although 
not to be heard until January, 1939, 
should be deemed made and heard in 
July, 1937, defendant was entitled to 
have motion granted, and the inter¬ 
vener was not entitled to withdraw 
from suit as sought by motion made 
in December, 1938, since for all prac¬ 
tical purposes defendant had plead¬ 
ed counterclaim before motion for 
dismissal. 

U.S.—Russo-Asiatic Bank v. Guaran¬ 
ty Trust Co. of New York, D.C.N. 
Y., 27 F.Supp. 382. 

Prior to adoption of Rules 

(1) A plaintiff's right under for¬ 
mer equity practice in federal courts 
to discontinue at will did not extend 
to a case where defendant had put 


in a valid counterclaim before the 
attempted withdrawal. 

U.S.—Leach v. Ross Heater & Manu¬ 
facturing Co., C.C.A.N.Y., 104 F.2d 
88 —Clifton V. Tomb, C.C.AW.Va., 
21 F.2d 893—Sauter v. First Nat. 
Bank of Philadelphia, C.C.A.Ill., 8 
F.2d 121. 

Russo-Asiatic Bank v. Guaranty 
Trust Co. of New York, D.C.N.Y., 
27 F.Supp. 382. 

(2) Plaintiff would not ordinarily 
be permitted to discontinue suit 
where defendant had previously put 
in a counterclaim, but where plain¬ 
tiff's motion to discontinue and de¬ 
fendant’s motion for leave to file a 
counterclaim came on for hearing to¬ 
gether, plaintiff was entitled to a 
discontinuance if his motion was 
first in point of time. 

U.S.—Russo-Asiatic Bank v. Guar¬ 
anty Trust Co. of New York, su¬ 
pra. 

(3) In suit for income tax paid, it 
was held that taxpayer could not 
abandon suit as to year 1926 tax not¬ 
withstanding counterclaim had not 
been filed, where equitable defenses 
were pleaded, thereby giving court 
jurisdiction to decide all equities in 
same manner as though bill in equi¬ 
ty had been filed. 

U.S.—Metropolitan Furniture Co, v. 
Hartford-Connecticut Trust Co., D. 
C.Conn., 20 F.Supp. 92. 

11. U.S.—^Adney v. Mississippi Lime 
Co. of Missouri, C.A.I1L, 241 F.2d 
43. 

12. U.S.—^Adney v. Mississippi Lime 
Co. of Missouri, supra. 

13. U.S.—Bendix Aviation Corp. v. 
Glass, C.A.Pa., 195 F.2d 267. 

U. S., for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
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Const. Corp., D.C.N.Y., 148 F.Supp. 
295. 

14. U.S.—Oblak v. Armour & Co., D. 

C. Mo., 1 F.R,D. 648. 

Declaratory judgment 

Fact that defendant interposed a 
counterclaim for declaratory judg¬ 
ment did not deprive plaintiff of 
right to dismiss action as to one 
count in petition, since a counter¬ 
claim for declaratory judgment is- 
improper and should be dismissed. 
U.S.—Oblak V. Armour & Co., supra. 

15. Question not before court 

On motion to dismiss action at 
plaintiff's instance, question as to 
whether counterclaim interposed by 
defendants prior to service of mo¬ 
tion to dismiss was subject to dis¬ 
missal for failure to state a claim on 
which relief could be granted was 
not before the court, in absence of 
appropriate motion to dismiss coun¬ 
terclaim. 

U.S.—^U. S. for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.T., 148 F.Supp. 
295. 

16. U.S.—^Wall V. Connecticut Mut. 
Life Ins. Co., D.C.Ga., 2 F.R.D. 
244. 

17. U.S.—^Forstner Chain Corpora¬ 
tion V. Gemex Co., D.C.N.J., 1 F.R. 

D. 115. 

18. U S.—Wall V. Connecticut Mut. 
Life Ins. Co., D.C.Ga., 2 F.R.D. 
244. 

19. U.S.—^First Nat. Bank of Pe¬ 
oria V. Elmo, Inc., D.C.Pa., 74 F. 
Supp. 731, affirmed, C.C.A., 164 F.2d 
885. 

Claims possibly cross claims or 
third-party claims 
In suit by assignee of minority 
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against a codefendant is not within the purview of 
the Rule herein considered, and will not by itself 
bar a dismissal of the main action.20 

§ 779. - Motion and Proceedings Thereon 

Where the plaintiff seeks a voluntary dismissal by 
order of court, the proper mode of applying is by motion 
to dismiss. On such motion a hearing should be had to 
determine whether the action should be dismissed, and, 
If so, on what terms and conditions. 

The Rule providing for the voluntary dismissal 
of an action on order of the court authorizes an 
order of dismissal only on application to the court ,21 
and the proper mode of making application is by 
motion to dismiss ,22 which motion must be timely 
filed .22 The principles governing the requisites and 
sufficiency of motions generally, as discussed supra 
§ 368, have been applied to such motions.24 


On such motion a hearing should be had to deter¬ 
mine whether the action should be dismissed,25 and, 
if so, on what terms and conditions.26 The court 
may deny the motion when it is not supported by 
affidavits or proof.27 The court in granting or 
denying the motion need not employ any particular 
form of expression or words.28 

§ 780. - Terms and Conditions 

Where an order of court Is necessary to effect a 
voluntary dismissal, the court may impose such terms 
and conditions as it deems proper. 

Where an order of the court is required in order 
to effect a voluntary dismissal, as discussed supra 
§ 776, the court may, under Rule 41 (a) (2) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., im¬ 
pose such terms and conditions as it deems proper.29 


stockholders where other minority- 
stockholders joined in the prayer of 
the complaint seeking- similar relief, 
Federal Rule forbidding dismissal of 
suit did not apply, since the claims 
of defendants, although conceivably 
cross claims or third-party claims, 
were not counterclaims. 

U.S.—First Nat. Bank of Peoria v. 
Elmo, Inc., supra. 

Affirmative defense and set>off is 
not within Rule. 

U.S.—^U. S. for Use and Benefit of 
Fairbanks Morse Sc Co. v. Bero 
Const. Corp., D.C.N.Y., 148 F.Supp. 
295. 

20. U.S.—Fair v. Trans World Air¬ 
lines, Inc., D.C.IIL, 22 F.RD. 60. 
ai. U.S.—U. S. v. E. I. du Pont de 
Nemours Sc Co., D.C.Ill., 13 F.R.D. 
490. 

22. U.S —Diamond v. U. S., C.A.Fla., 
267 F.2d 23. 

Wilson & Co. V. Fremont Cake 
Sc Meal Co., D.C.Neb., 83 F.Supp. 
900, 

Plaintiff^s rectuest for permission 
to “discontinne” action would be 
treated as a motion to dismiss at 
plaintiff's instance pursuant to Fed¬ 
eral Rule. 

U.S.—^U. S. for Use and Benefit of 
Fairbanks Morse Sc Co. v. Bero 
Const. Corp., D.C.N.Y.. 148 F.Supp. 
295. 

Announcement as in effect motion 

Where prior to trial plaintiff stated 
that he would rely on a number of 
claims and after trial commenced an¬ 
nounced that he would rely only on 
part of claims, in effect this was a 
motion to dismiss his complaint as 
to the claims not relied on. 

U.S.—^Hydraulic Press Mfg. Co. v. 
Williams, White & Co., C.C.A.I11., 
166 P.2d 489. 

Betum day; regular motion calen¬ 
dar 

Where, on return day of motion 
35B C. J.S.—4 


for dismissal of action and complaint 
without prejudice and costs, only 
bankruptcy matters were heard and 
motion did not appear on calendar, 
and defendant did not have oppor¬ 
tunity to be heard, the action was 
to be disposed of on stipulation or 
could be brought on regular motion 
calendars. 

U.S.—Bloomfield v. Measuring Device 
Corporation, D.C.N.Y., 1 F.R.D. 200. 
Abandonment of prior motion with 
respect to depositions 
Filing by plaintiff of a motion for 
voluntary dismissal without preju¬ 
dice was treated as an abandonment 
of plaintiff's prior motion for leave 
to take oral depositions before an¬ 
swer. 

D.C.—Sperry Products v. Association 
of American Railroads, D.C., 2 F. 
R.D. 48. 

23. U.S.—Brookdale Mill v. Rowley, 
C.A.Ohio, 218 F.2d 728. 

Condition of action and extent to 
which it has progressed as factors 
to be considered in exercise of dis¬ 
cretion see supra § 777. 

24. Allegation held “conclusion,” not 
allegation of fact 

An allegation in plaintiff's motion 
for dismissal without prejudice that 
after securing necessary information 
plaintiff did not have time to secure 
the depositions of witnesses was only 
a “conclusion,” and not an allega¬ 
tion of fact showing exercise of rea¬ 
sonable diligence. 

U.S.—^Walker v. Spencer, C.C.A.Okl., 
123 F.2d 347, certiorari denied 62 S. 
Ct. 1296, 316 U.S. 692, 86 L.Ed. 
1763. 

25. U.S.—Cass V. Pacific Fire Ins. 
Co., D.C.MO., 7 F.R.D. 348, 

Summary issuance of order not con¬ 
templated 

Rule does not contemplate that an 
order should summarily issue on 
presentation of motion to dismiss 
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without weighing its propriety, par¬ 
ticularly where defendants raise an 
objection to such request. 

U.S.—U. S. V. B. I. du Pont de Ne¬ 
mours Sc Co., D.C.Ill., 13 F.R.D. 
490. 

26. U.S.—Diamond v. U. S., C.A.Fla., 
267 F 2d 23. 

Cass V. Pacific Fire Ins. Co., D.C. 
Mo., 7 F.R.D. 348. 

Terms and conditions see infra § 880. 

27. U.S.—Brookdale Mill v. Rowley, 
C.A.Ohio, 218 F.2d 728. 

28. Statement of judge to jury that 
“this disposes of the case” impliedly 
sustained motion to dismiss without 
prejudice. 

U.S.—Brooks v. Sinclair Refining Co., 
C.C.A.N.M., 139 F.2d 746. 

29. U.S.—^Diamond v. U. S., C.A.Fla., 
257 F 2d 28—Stern v. Inter-Moun¬ 
tain Tel. Co., C.A.Tenn., 226 F.2d 
409—Hydraulic Press Mfg. Co. v. 
Williams, White & Co., C.C.A.IIL, 
165 F.2d 489—Home Owners' Loan 
Corporation v. Huffman, C.C.A.Mo., 
134 F.2d 314—^Walker v. Spencer, C. 
C.A.OkL, 123 F.2d 347, certiorari 
denied 62 S.Ct. 1296, 316 U.S. 692, 
86 L.Bd. 1763—Evans v. Teche 
Lines, C.C.A.Miss., 112 P.2d 933. 

Delahanty v. Newark Morning 
Ledger Co., D.C.N.J., 26 F.Supp. 
327. 

U. S, v. E. I. du Pont de Nemours 
& Co., D.C.IIL, 13 F.R.D. 490—U. S. 
V. Elm Spring Farm Co., D.C.Mass., 
3 F.R.D. 43—Mott v. Connecticut 
General Life Ins. Co., D.C.Iowa, 
2 F.R.D. 523—Sanderson v. Postal 
Life & Casualty Ins. Co., D.C.Mo., 
2 F.R.D. 203. 

Under former practice 

Under former practice in granting 
plaintiff's motion to dismiss a bill 
in equity without prejudice, where 
plaintiff had an unqualified right to 
dismiss it, court could not impose 
terms other than payment of costs. 
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Under the Rule the court is vested with a reasonable 
discretion in fixing terms and conditions,wholly 
apart from the question of statutory costs and 
in the exercise of this discretion, the court may im¬ 
pose such terms and conditions as are fair and just 
under the circumstances presented.^^ Under ap¬ 
propriate circumstances, the dismissal may be con¬ 
ditioned on plaintiff’s commencing a new action 
within a prescribed period.^^ The court cannot, 
however, condition dismissal on compliance with a 
requirement which it has no authority to impose.^^ 

While, generally speaking, the terms and condi¬ 
tions which the court may impose are for the protec¬ 
tion of defendant’s rights,^^ it has been held that 
plaintiff has a right in asking for a dismissal to 
limit or prescribe the terms and conditions on which 
he is willing to have his action dismissed,^® in 
which case the court may either accept plaintiff’s 
tei'ms and conditions and adopt them in its order, 
or, if the facts warrant, it may refuse to dismiss 
on the limited terms and conditions named by 


plaintiff,37 but the court cannot impose other con¬ 
ditions not contemplated by plaintiff.^^ 

In the absence of a showing as to what special 
terms and conditions should be imposed,^^ or where 
the circumstances are such that plaintiff could have 
obtained a dismissal without order of the court 
merely by filing notice of dismissal,^^ the court will 
ordinarily order a dismissal without imposing terms 
and conditions. 

§ 781.-Payment of Costs and Ex¬ 

penses 

Payment to the defendant of costs, expenses, and 
reasonable attorney's fees may, in the exercise of the 
discretion of the court, properly be made a condition for 
the voluntary dismissal of an action without prejudice. 

The provision authorizing the court to impose 
such terms and conditions as the court deems proper, 
as discussed supra § 780, authorizes it to impose 
terms and conditions which are calculated to com¬ 
pensate defendant for the expense to which he 
has been put.^^ So, payment to defendant of costs, 


U.S.—^Elliott Addressing Mach. Co. 
V. New England Telephone & Tel¬ 
egraph Co., D.C.Mass., 20 P.Supp. 
279. 

30. U.S.—^Adney v. Mississippi Lime 

Co. of Missouri, C.A.ril, 241 F,2d 
43—Bolten v. General Motors 

Corp., C.A.I11., 180 P.2d 879, 21 A. 
L.R.2d 623, certiorari denied 71 S. 
Ct. 41, 340 U.S. 813, 95 L.Ed. 598 
—Hydraulic Press Mfg. Co. v. Wil¬ 
liams, White & Co, CC.A.Ill., 165 
P.2d 489—^Walker v. Spencer, C.C. 
A.Okl., 123 P.2d 347. 

U. S. V. E. I. du Pont de Nemours 
& Co., D.CIll., 13 P.R.D. 490—Fed¬ 
eral Sav. & Loan Ins. Corp. v. First 
Nat. Bank, Liberty, Mo., D.C.Mo., 
4 F.R.D. 313, mandamus denied, 
C.C.A., 148 F.2d 731—Hannah v. 
Lowden, D.C.Okl., 3 F.B.D. 52. 

31. U.S.—Federal Sav. & Loan Ins. 
Corp. V. First Nat. Bank, Liberty, 
Mo., D.C.Mo., 4 F.R.D. 313, manda¬ 
mus denied, C.C.A., 148 F.2d 731. 

Payment of costs and expenses see 
infra § 781. 

32. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., D.C.N.T., 
15 F.R.D. 14. 

Permitting deposition to Tbe taken 
In appropriate circumstances, a 
voluntary dismissal may be condi¬ 
tioned on plaintiff permitting his 
deposition to be taken. 

U.S.—Stern v. Inter-Mountain Tel. 
Co., C.A.Tenn., 226 P.2d 409. 

33. U.S.—^Klar v. Firestone Tire & 
Rubber Co., D.C.N.T., 14 F.R.D. 
176. 

34. U.S.—U. S. w E. L du Pont del 


Nemours & Co., D.C.Ill., 13 F.R.D. 
490. 

35. U S.—^Home Owners’ Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
F.2d 314. 

36. U.S.—^Federal Sav. & Loan Ins. 
Corp. V. First Nat. Bank, Liberty, 
Mo., D.C.Mo., 4 F.R.D. 313, manda¬ 
mus denied, C.C.A., 148 F.2d 731. 

37. U.S.—Federal Sav. & Loan Ins. 
Corp. V. First Nat, Bank, Liberty, 
Mo., supra. 

Motion limiting or prescribing costs 
and expenses, the payment of 
which plaintiff is willing to make 
a term and condition of dismissal, 
see infra § 781. 

38. U.S.—Federal Sav. & Loan Ins. 
Corp. V. First Nat. Bank, Liberty, 
Mo., supra. 

Dismissal with prejudice where 
plaintiff moves for dismissal with¬ 
out prejudice see infra § 782. 

39. U.S.—^U. S. V. Commercial Sol¬ 
vents Corporation of Delaware, D. 

C. Del., 26 F.Supp. G63. 

McLean v. Wabash R. Co., D.C. 
Mo., 3 F.R.D. 172. 

40. U.S.—^White v. Thompson, D.C. 
Ill., 80 F.Supp. 411. 

41. U.S,—McCann v. Bentley Stores 
Corporation, D.C.Mo,, 34 F.Supp. 
234. 

Federal Sav. & Loan Ins. Corp. 
V. First Nat. Bank, Liberty, Mo., 

D. C.Mo., 4 F.R,D. 313, mandamus 
denied, C.C.A., 148 F.2d 731—Wel¬ 
ter V. E. I. Du Pont De Nemours 
& Co., D.C.Minn., 1 F.R.D. 551. 

42. U.S.—Southern Ry. Co. v. Chap¬ 
man, C.A.S.C., 235 F.2d 43—Hentley 
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V. Atlantic Coast Line R. Co., C.A. 
Ala., 224 F.2d 929—New York, C. 
& St. L. R. Co. V. Yardman, C.A. 
Mo., 181 F.2d 769. 

U. S. for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.Y., 148 F.Supp. 
295. 

Klar V. Firestone Tire & Rub¬ 
ber Co., D.C.N.Y., 14 F.R.D. 176— 
Wilson V. Jolly, D.C.Tex., 7 F.R.D. 
649. 

Fees and costs generally see infra 
§§ 1273, 1274. 

Prior to commencement of another 
action 

Court may dismiss action without 
prejudice provided that prior to com¬ 
mencement of another action on the 
same cause plaintiff paid defendant 
the taxable costs. 

U.S.—Ryerson & Haynes v. Ameri¬ 
can Forging & Socket Co., D.C. 
Mich., 2 F.R.D. 343. 

Action by seaman under Jones Act 

Where seaman brought libel in ad¬ 
miralty and subsequently, for same 
injury, an action under the Jones 
Act without prepayment of costs, 
and in agreement settling admiralty 
action defendant declined to recog¬ 
nize any value to seaman in action 
under Jones Act, but dismissal of 
that action was made a condition to 
settlement of admiralty suit, despite 
seaman’s claim that amount of set¬ 
tlement was not large, court would 
assume it had some exact relation¬ 
ship to extent of injury and claim 
of seaman, and seaman’s motion for 
discontinuance of action under Jones 
Act without payment of costs would 
be denied. 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE §§ 781-782 


expenses,^3 reasonable attorney’s fees^^ may, 
in the exercise of the discretion of the court, prop¬ 
erly be made a condition for the dismissal of an 
action without prejudice on plaintiff’s motion. In¬ 
deed, a plaintiff generally may dismiss his case 
without prejudice only by payment of costs,and 
permitting dismissal without payment of costs will 
constitute an abuse of discretion.46 

Under some circumstances permitting dismissal 
without payment of expenses incurred by defendant 
may also be viewed as error or an abuse of dis- 
cretion.47 However, the omission of a condition 
as to payment of expenses and attorney’s fees is not 
necessarily arbitrary and an abuse of discretion,48 
and the court’s lack of power to order plaintiff to 
compensate defendant for expenses incurred does 
not constitute a legal basis for the denial of a dis¬ 
missal.'^^ 

In any case, the expenses and attorney’s fees 
to be paid as a condition of dismissal must be con¬ 


fined to those referrable to the action dismissed,®^ 
and where plaintiff’s motion for dismissal limits 
or prescribes the costs and expenses, the payment 
of which he is willing to make a term and condi¬ 
tion of dismissal, it has been held that the court 
must either accept them, or, if the facts warrant, 
refuse to dismiss.^l 

§ 782.-With or without Prejudice 

While there is authority for the view that on the 
plaintiff's motion to dismiss without prejudice the court 
should either grant or deny the motion as made, and 
should not dismiss with prejudice. It has also been held 
that on such motion the court may, in the exercise of 
reasonable discretion, dismiss with prejudice. 

A dismissal by order of court, unless otherwise 
specified in the order, is without prejudice, as dis¬ 
cussed infra § 783. While there is authority for 
the view that on plaintiff’s motion for dismissal with¬ 
out prejudice the court should either grant or deny 
the motion as made,^^ and should not dismiss with 


U.S.—Stalker v. Southeastern Oil 
Del., D.C.Del., 103 F.Supp. 436. 

43. U.S.—Stern v. Inter-Mountain 
Tel. Co., C.A.Tenn.. 226 F.2d 409— 
Hentley v. Atlantic Coast Line R. 
Co., C.A.Ala., 224 F.2d 929—Bar¬ 
nett V. Terminal R. Ass’n of St. 
Louis, C.A.Mo., 200 F.2d 893, cer¬ 
tiorari denied 73 S.Ct. 938, 345 U.S. 
956, 97 L.Ed. 1377—New York, C. 
& St. L. R. Co. V. Vardaman, C.C.A. 
Mo., 181 F.2d 769. 

McCann v. Bentley Stores Corpo¬ 
ration, D.C.Mo., 34 F.Supp. 234. 

Pathe Laboratories, Inc. v. Tech¬ 
nicolor Motion Picture Corp., D.C. 
N.T., 19 F.R.D. 211—Federal Sav. 
& Loan Ins. Corp. v. First Nat. 
Bank, Liberty, Mo., D.C.Mo., 4 F.R. 

D. 313, mandamus denied, C.C.A., 
148 F.2d 731—Ryerson & Haynes 
V. American Forging <& Socket Co., 

D. C.Mich., 2 F.R.D. 343—Welter v. 

E. I. Du Pont De Nemours & Co., 
D.C.Minn., 1 F.R.D. 551. 

Fee for notarial service in taking 
deposition 

U.S.—Hannah v. Lowden, D.C.Okl., 3 

F. R.D. 52. 

Witness fees, including statutory 
mileage 

U.S.—Wilson V. Jolly, D.C.Tex., 7 F. 
R.D. 649. 

44. U.S.—Barnett v. Terminal R. 
Ass'n of St. Louis, C.A.Mo., 200 F. 
2d 893, certiorari denied 73 S.Ct. 
938, 345 U.S. 956, 97 L.Ed. 1377— 
New York, C. & St. L. R. Co. v. 
Vardaman, C.C.A.Mo., 181 F.2d 769. 

Pathe Laboratories, Inc. v. Tech¬ 
nicolor Motion Picture Corp., D.C. 
N.Y., 19 P,R.D. 211—Klar v. Fire¬ 
stone Tire & Rubber Co., D.C.N.Y., ^ 


14 F.R.D. 176—^Hannah v. Low¬ 
den, D.C.Okl., 3 F.R.D. 52. 

45. U.S.—^Home Owners’ Loan Cor¬ 
poration V. Huffman, C.C.A.Mo., 134 
P.2d 314. 

U. S. V. E, I. du Pont de Nemours 
& Co., D.C.Ill., 13 P.R.D. 490. 
Plaintiff a pauper but counsel having 
interest 

Where action was brought on con¬ 
tingent fee basis, and plaintiff’s coun¬ 
sel was not shown to be a pauper, 
plaintiff, on dismissal of negligence 
action without prejudice, could not 
avoid payment of defendant’s costs 
on ground that plaintiff was a pauper. 
U.S.—Home Owners' Loan Corpora¬ 
tion V. Huffman, C.C.A.Mo., 134 P. 
2d 314. 

46. U.S.—^Home Owners* Loan Cor¬ 
poration V. Huffman, supra. 

47. Error cured 

Error, in conditioning right to dis¬ 
miss without prejudice without pay¬ 
ment of certain sum as reimburse¬ 
ment to defendant for expenses in¬ 
curred was cured by later dismissal 
of case with prejudice. 

U.S.—^U. S. V. Pacific Fruit & Produce 
Co., C.C.A.Wash., 138 F.2d 367. 
Denial of motion where plaintiff 
could not pay expenses and reason¬ 
able attorney's fees incurred by de¬ 
fendant was not error under cir¬ 
cumstances. 

U.S.—Barnett v. Terminal R. Ass’n 
of St. Louis, C.A.MO., 200 F.2d 893, 
certiorari denied 73 S.Ct. 938, 345 
U.S. 956, 97 L.Ed. 1377. 

48. U.S.—^New York, C. & St. L. R. 
Co. V. Vardaman, C.C.A.Mo., 181 P. 
2d 769, 


49. Antitrust action by government 
In proceeding for conspiracy in 

violation of antitrust statutes, in 
which the government moved to dis¬ 
miss without prejudice as to certain 
named defendants on ground that 
such defendants were not necessary 
parties, court’s lack of power to or¬ 
der the government to compensate 
such defendants for expenses incur¬ 
red does not constitute a legal basis 
for a denial of the motion. 

U.S.—^U. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.I11., 13 F.R.D. 490. 

50. U.S.—New York, C. & St. L. R. 
Co. V. Vardaman, C.C.A.Mo., 181 F. 
2d 769. 

51. U.S.—Federal Sav. & Loan Ins. 
Corp. V. First Nat. Bank, Liberty, 
Mo., D.C.Mo., 4 P.R.D. 313, manda¬ 
mus denied, C.C.A., 148 F.2d 731. 

Right of plaintiff to limit or pre¬ 
scribe terms and conditions of dis¬ 
missal generally see supra § 780. 
Motion not granted 

Where defendant had made elab¬ 
orate preparation for trial of case 
and expended a large sum of money, 
including $6,250 for attorney’s fees, 
which was in excess of nominal 
amount fixed by statute but not 
shown to be unreasonable, plaintiff's 
motion to dismiss without prejudice 
and limiting the terms of dismissal 
to the payment of costs including 
counsel fees not in excess of that 
prescribed by statute could not be 
granted. 

U.S.—Federal Sav. & Loan Ins. Corp. 
V. First Nat. Bank, Liberty, Mo., 
supra. 

52. U.S.—^Brooks v. Sinclair Refin¬ 
ing Co.. aC.A.N.M.. 139 F.2d 746, 
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prejudices^ unless plaintiff consents,it has also 
been held that on such motion under the authority 
given the court to fix terms and conditions, as dis¬ 
cussed supra § 780, the court may, in the exercise 
■of reasonable discretion, order a dismissal with 

prejudice.SS 

In an order of dismissal the court, if it deems 
it desirable to set at rest any subsequent contention 
as to res judicata, may make express provision in 
the order that it should be without prejudice to the 
right of plaintiff to prosecute any other timely pro¬ 
ceeding on the same subject matter pending in 
another court.^® 

§ 783. - Operation and Effect 

A dismissal by order of court, unless otherwise spec¬ 
ified in the order, is without prejudice, and in the ab¬ 
sence of a claim on the part of the plaintiff for affirmative 
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relief, after dismissal It is as though the action had never 
been brought. 

Under the Federal Rules of Civil Procedure, Rule 
41 (a) (2), 28 U.S.C.A., a dismissal by order of 
court, unless otherwise specified in the order, is 
without prejudice.Apart from this Rule, the 
general principles governing the operation and ef¬ 
fect of voluntary dismissals, as discussed in Dis¬ 
missal and Nonsuit § 39, have been applied.^^ Thus, 
in the absence of a claim on the part of defendant 
for affirmative relief, after plaintiff has dismissed 
his cause of action or claim the court is without 
further jurisdiction, except to carry out the order 
of dismissal or to vacate or modify it.^^ It is as 
though the action had never been brought.^O Gen¬ 
erally speaking, the dismissal carries down with it 
previous proceedings and orders in the action, and 
all pleadings both of plaintiff and defendant, and 
all issues with respect to plaintiff’s claim,but a 


63. tr.S.—Brooks v. Sinclair Refining: 
Co., supra. 

64. Dismissal pending* appeal 
Decision of department of justice 

to abandon antitrust suits after suc¬ 
cessful prosecution in district court 
and before argument of appeals in 
supreme court was decision of policy 
within its discretion and motion to 
dismiss would be granted but, in as 
much as defendants would thereby be 
deprived of opportunity to prevail 
on appeal, dismissal would be with 
prejudice, government consenting 
thereto, 

U.S.—^U. S. V. Guerlain, Inc., D.C.N. 
T., 172 P.Supp. 107. 

55 . U.S.—^Walker v. Spencer, C.C.A, 
OkL, 123 F.2d 347. 

Court has wide discretion in the 
dismissal of cases as to whether it 
shall be with or without prejudice. 
U.S.—^Maryland Cas. Co. v. Quality 
Foods, D.C.Tenn., 8 F.R.D. 359. 
ISToncompliauce with conditions 

(1) Court may order dismissal 
without prejudice conditioned on per¬ 
formance by plaintiff of reasonable 
conditions and provide that if condi¬ 
tions are not met the case should 
stand dismissed with prejudice. 

U.S.—Stern v. Inter-Mountain Tel. 

Co., C.A.Tenn., 226 F.2d 409. 

(2) Power of court to change or¬ 
der of dismissal from without preju¬ 
dice to with prejudice after expira¬ 
tion of time given plaintiff to rein¬ 
state see infra § 784. 

Dismissal with prejudice ordered 
(1) Where alien brought suit to 
review decision of Board of Immi¬ 
gration Appeals dismissing appeal 
from deportation order and defendant 
made motion to dismiss petition for 
failure to state a claim on which 
relief might be granted and for sum¬ 
mary judgment on the merits, and, 


petitioner submitted affidavit which 
did not discuss merits but requested 
that petition be withdrawn, and there 
had been delay of more than five 
years since deportation proceedings 
had been initiated the court said “it 
is abundantly clear that 
[rule 41] and the interests of justice 
require that petitioner's application 
to withdraw his petition be granted 
with prejudice, and it is so ordered.” 
U.S.—Pedreiro v. Shaughnessy, D.C. 
N.T., 18 F.R.D. 41, 46. 

(2) Where plaintiffs suing for copy¬ 
right infringement moved to dismiss 
a second count in the complaint for 
trade mark infringement and unfair 
competition as to both defendants, 
the motion was allowed with preju¬ 
dice and without costs. 

U.S.—Sammons v. Larkin, D.C.Mass., 
38 F.Supp. 649, vacated on other 
grounds, C.C.A., Sammons v. Colo¬ 
nial Press, 126 F.2d 341. 
Circumstances not warranting dis¬ 
missal with prejudice 
U.S.—Rose V. Bourne, Inc., D.C.N.T., 
172 P.Supp. 536. 

U. S. V, E. I. du Pont de Nemours 
& Co., D.C.IIL, 13 F.R.D. 490. 

56. U.S.—^U. S. V. Lyman, C.C-A. 
Mass., 125 F,2d 67. 

57. U.S.—Henjes v. iEtna Ins. Co., 
D.C.N.T., 39 P.Supp. 418. 

Mott V. Connecticut General Life 
Ins. Co., D.C.Iowa, 2 P.R.D. 523. 
D.C.—Cooper v. Goldsmith, 135 F.2d 
949, 77 U.S.APP.D.C. 392. 

N.T.—^Mezzanotte v. Maurer, 79 N.Y. 

S.2d 442, 191 Misc. 961. 

Dismissals or releases barring recov¬ 
ery 

Tenants, signing dismissals or re¬ 
leases of landlord for rent over¬ 
charges on sufficient consideration, 
were barred from recovering amounts 
of such overcharges. 
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U.S.—Butler v. Krlzan, D.C.Minn., 88 
P.Supp. 692. 

58. U.S.—Bryan v. Smith, C.A.IndL, 
174 P.2d 212, 11 A.L.R.2d 1402. 

59 . U.S.—Bryan v. Smith, supra. 
No power to amend complaint 

After dismissal of action, court 
had no power to grant motion to 
amend complaint, without having va¬ 
cated judgment of dismissal. 

U.S.—Cooper v. R. J. Reynolds To¬ 
bacco Co., C.A.Mass., 256 P.2d 464, 
certiorari denied 79 S.Ct, 112, 368 
U.S. 875, 3 L.Bd.2d 105. 

Right to reconsider 

Court, after entering order dismiss¬ 
ing cause without prejudice at close 
of plaintiff's evidence, had right 
thereafter to entertain defendant's 
motion to reconsider and enter order 
of dismissal with prejudice. 

U.S.—Boaz V. Mutual Life Ins. Co. of 
N. Y., C.C.A.MO.. 146 P.2d 321. 

60. U.S.—Bryan v. Smith, C.A.Ind., 
174 F.2d 212, 11 A.L.R.2d 1402. 

Bunger v. U. S. Blind Stitch 
Mach. Corp., D.C.N.Y.. 8 F.R.D. 
362. 

61. U.S.—A. B. Dick Co. V. Marr, C. 
A.N.Y., 197 F.2d 498, certiorari de¬ 
nied 73 S.Ct. 169, 344 U.S. 878, 97 
L.Ed. 680, rehearing denied 73 S. 
Ct. 282, 344 US. 905, 97 L.Ed. 699 
—Bryan v. Smith, C.A.Ind., 174 F. 
2 d 212, 11 A.L,B.2d 1402. 

Affirmative defense and set-off fall 

with the dismissal of action on plain¬ 
tiff’s motion. 

US-—^U. S. for Use and Benefit of 
Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.Y., 148 F.Supp. 
295- 

AnciUary proceedings 

(1) Ancillary proceeding could not 
be had to enforce interlocutory order 
made in a suit that was later volun- 
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voluntary dismissal does not carry with it defend¬ 
ant’s plea for cross relief.®^ So, jurisdiction of a 
counterclaim filed by defendant is not necessarily 
lost by a voluntary dismissal of the complaint.^3 

§ 784. - Relief from Order 

The court may In a proper case relieve a party or his 
legal representative from an order dismissing an action 
at the plaintiff's instance. 

On motion and on such terms as are just the 
court may relieve a party or his legal representa¬ 
tive from an order dismissing an action at plain¬ 
tiff’s instance for the reasons stated in the Federal 
Rules of Civil Procedure, Rule 60 (b), 28 U.S.C.A., 
governing relief from a final judgment or order 
generally.®^ In addition, under the saving clause of 


Rule 60 (b) expressly recognizing the power of a 
court to entertain an independent action to relieve 
a party from a judgment or order, an independent 
action to relieve a party from a voluntary order 
of dismissal may be maintained.This reserves 
to the courts the inherent power to vacate an order 
of dismissal improperly entered and preserves for 
litigants the old remedies of bill of review in equity 
and bill of error ^‘coram vobis” or '^coram nobis’' 
at law.^® 

A motion under Rule 60 (b) for relief against an 
order of dismissal is addressed to the discretion 
of the court,and must be made within a reason¬ 
able time,^^ and, under Rule 60 (b), when made 
for certain reasons must be made not more than 


tarily dismissed, as longr as judg*- 
ment of dismissal remained on rec¬ 
ord. 

U S.—Bryan v. Smith, C.A.Ind., 174 
F.2d 212, 11 AX.R.2d 1402. 

(2) A bill by defendant in an ac¬ 
tion in a federal court, with service 
on attorneys for plaintiff, who is a 
nonresident, to enjoin plaintiff from 
maintaining actions in other jurisdic¬ 
tions on the same cause of action, is 
ancillary, and falls with dismissal 
by plaintiff of the original action. 

U.S.—Venner v. Graves, N.T., 256 F. 
686 , 167 C.C.A, 62. 

62. U.S.—Deauville Corp, v. Garden 
Suburbs Golf & Country Club, C.C. 
A.Fla., 165 F.2d 431. 

TTnder state law 

Where plaintiff took voluntary non¬ 
suit without prejudice, as to matters 
set out in plaintiff's original and 
amended petitions, defendant had a 
right, under state law, to proceed 
with its cross action. 

U.S.—Eastern States Petroleum Co. 
V. Gilliland Refining Co., C.C.ATex.. 
103 F.2d 186. 

•63. U.S.—^U. S. for Use and Benefit 
of Fairbanks Morse & Co. v. Bero 
Const. Corp., D.C.N.T., 148 F.Supp. 
295—Liucien Belong, Inc. v. Dana 
Perfumes, Inc., D.C.Ill., 138 F.Supp. 
575. 

"Effect of pleading counterclaim be¬ 
fore service of motion to dismiss 
see supra § 778. 

Any compulsory counterclaim filed 
In a suit over which federal courts 
have jurisdiction is within federal 
jurisdiction even though counterclaim 
alleges no independent grounds of 
federal jurisdiction, and the dismissal 
of original complaint on non jurisdic¬ 
tional grounds does not reguire dis¬ 
missal of compulsory counterclaim. 
U.S.—^Lucien Belong, Inc. v. Dana 
Perfumes, Inc., supra. 

‘64. U.S.—Stafford v. Russell, C.A. 
Cal., 220 F.2d 863. I 


Preveden v. Hahn, D.C.N.T., 36 j 
F.Supp. 952. j 

Nelms V. Baltimore & O. R. Co., 
D.C.Ohio, 11 F.R.D. 441—^McGinn 
V. U. S., D.C.Mass., 2 F.R.D. 562. 
Order by consent of counsel without 
authority 

Where order of discontinuance of 
action with prejudice, which amount¬ 
ed to a final termination of the liti¬ 
gation, was entered solely by virtue 
by written consent of counsel for 
the parties at a time when authority 
of attorney for plaintiff had been 
expressly withdrawn by plaintiff, or¬ 
der of discontinuance was invalid 
and should have been vacated even 
though plaintiff may have entered 
into a valid and binding agreement 
for settlement and discontinuance as 
asserted by defendants in their plea 
of satisfaction and accord, since 
plaintiff was entitled to have court 
pass on validity of that plea. 

Xj.s.—^Willard C. Beach Air Brush 
Co. V. General Motors Corp., C.A. 
N.J., 184 F.2d 589. 

Counterclaim reinstated 

In action by assignors of copy¬ 
right against assignee for infringe¬ 
ment, defendant, who withdrew his 
counterclaim on plaintiffs’ representa¬ 
tion that action was a test case as 
to effect of assignment with respect 
to right of renewal, was justified in 
assuming that, even in absence of its 
counterclaim, case would proceed to 
determination of question of owner¬ 
ship of renewal rights and that coun¬ 
terclaim was unnecessary, and when 
ground for that assumption was with¬ 
drawn by plaintiffs’ motion for vol¬ 
untary dismissal with prejudice, de¬ 
fendant would be allowed to reinstate 
his counterclaim. 

U.S.—Rose V. Bourne, Inc., D.C.N.T., 
172 F.Supp. 536. 

65. U.S.—^Preveden v. Hahn, D.C.N. 
T.. 36 F.Supp. 952. 

McGinn v. U. S., D.C.Mass., 2 F. 
R.D. 662. 


Ancillary proceeding regarded as “ac¬ 
tion”; grounds 

Where action against United States 
was dismissed without plaintiff’s 
knowledge by consent of plaintiff’s 
counsel under mistaken belief that 
he had authority to so consent, an¬ 
cillary proceeding by plaintiff to va¬ 
cate the judgment of dismissal and 
restore action to docket would be re¬ 
garded as an "action” within Feder¬ 
al Rule authorizing court to enter¬ 
tain independent action to relieve 
party from judgment or order. 

U.S.—^McGinn v. U. S., supra. 

66 . U.S.—Preveden v. Hahn, D.C.N. 
Y., 36 F.Supp. 952. 

Cavallo V. Agwillines, Inc., D.C. 
N.T., 2 F.R.D. 526. 

Original bill in equity to correct in¬ 
equitable judgment 
It has been suggested that the 
original bill in equity to correct an 
inequitable judgment is preserved. 
U.S.—McGinn v. U. S., D.C.Mass., 2 
F.R.D. 662. 

67. U.S.—Stafford v. Russell, C.A. 
Cal., 220 F.2d 853, 

63. Motion denied on ground of in¬ 
excusable delay 

(1) Where case was marked set¬ 
tled and order of discontinuance was 
entered, motion to vacate order of 
discontinuance made eight months 
after discontinuance and almost one 
year after case was marked settled, 
where no reason was given to excuse 
delay, would be denied on ground of 
inexcusable delay. 

U.S.—Ahmad v. Texas Co., D.C.N.Y., 
21 F.R.D. 2. 

(2) Trial judge did not abuse dis¬ 
cretion in denying motion to vacate 
order which had dismissed case at 
movant's own request, where movant 
did not explain why he waited eight 
months to ask undoing of his own re¬ 
quest, other than to state he acted 
under coercion of state court judge. 

I u.S.-^Stafford v. Russell, C.A.Cal., 220 
1 F.2d 853. 
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one year after the order was entered. An inde¬ 
pendent action for relief against the order is not, 
however, subject to the time limitations embodied 
in the Rule for relief by way of motion.^^ Where 
an action was dismissed without prejudice with the 
conditional right to reinstate it within a certain 
period of time, the action of the court in changing 
the order of dismissal from without prejudice to 
with prejudice after the expiration of the prescribed 
period has been held to exceed the power of the 
court.'^^ 

§ 785. Dismissal or Compromise of Class Ac¬ 
tions 

A class action may not be dismissed or compromised 
without the approval of the court. 

Under Rule 23 (c) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., a class action may not be 
dismissed or compromised without the approval of 
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the court.7i The Rule is aimed at the unsavory 
practice of private and collusive settlements of class 
actions,and looks to the protection of the rights 
of members of a class who are not parties to the 
action,'^^ one of its purposes being to protect against 
the adverse effect on other members of the class 
when a plaintiff who starts a class action becomes 
faint hearted before its completion or gets what he 
wants by compromise.When the Rule is applica¬ 
ble, the named plaintiff has only a limited,and 
not an absolute,"^® right to discontinue or terminate 
the suit The Rule applies as long as the action is 
pending,and while an action may be regarded 
as no longer pending after entry of judgment, 
until judgment is entered, an action is pending, and 
the Rule applies.*^^ 

The Rule is applicable only to actions which may 
properly be considered class actions,^® and where a 
proposed dismissal or compromise is filed in the 


69. U.S.—Preveden v. Hahn, D.C.N. 
Y., 36 F.Supp. 952. 

McGinn v. U. S., D.C.Mass., 2 F. 
R.D. 562—Cavallo v. Ag'Willines, 
Inc., D.C.N.T., 2 F.R.D. 526. 

70. US.— V. S. V. Deaton, C.A.Ala., 
207 F.2d 726. 

71. U.S.—Masterson v. Pergament, 

C. A.Mich., 203 P.2d 315, certiorari 
denied 74 S.Ct. 33, 346 U.S. 832, 98 
L.Ed. 355—Certain-Teed Products 
Corp. V. Topping-, CA.N.Y., 171 F. 
2d 241—Lucking v. First Nat. 
Bank-Detroit, C.C.AMich., 142 F.2d 
528, certiorari denied 65 S.Cl. 61, 
323 U.S. 740, 89 L.Ed. 593. 

Gaudiosi v. Franklin, D.C.Pa., 
166 F.Supp. 351, reheard on other 
grounds 166 F.Supp. 353—Cross v. 
Oneida Paper & Products Co., D.C. 
N.J., 117 F.Supp. 919—Pottish v. 
Divak, D.C.N.Y.. 71 F.Supp. 737— 
Denicke v. Anglo California Nat. 
Bank of San Francisco, D.C.Cal., 45 
F.Supp. 524, affirmed, C.C.A., 141 
F,2d 285, certiorari denied 65 S Ct. 
44, 323 U.S. 739, 89 L.Ed. 592, with¬ 
held 65 S.Ct. 77, and rehearing de¬ 
nied 65 S.Ct. 127, 323 U.S. 816, 89 
L.Ed. 648—^Winkelman v. General 
Motors Corporation, D.C.N. Y., 39 

F.Supp. 826—^Delahanty v. Newark 
Morning Ledger Co., D.C.N.J., 26 
F.Supp. 327—Sauer v. Newhouse, 

D. C.N.J., 26 F.Supp. 326. 

Mashek v. Silberstein, D.C.N.Y., 
20 F.R.D. 421—^National Hairdress¬ 
ers' & Cosmetologists’ Ass’n v. 
Philad Co., D.C.Del., 4 F.R.D. 106 
—^Malcolm v. Cities Service Co., 
D.C.Del., 2 F.R.D. 405—Robbins v. 
Sperry Corporation, D.C.N.Y., 1 F. 
R.D. 220. 

Buie is expression of public policy 
U.S.—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 39 F.Supp. 

82a. 


Court in which action pending 

(1) Rule mentioned in text has 
been held to refer to action by court 
m which class suit is pending. 

U.S —Feldman v. Pennroad Corp., C. 

C.A.Del., 155 F.2d 773, certiorari de¬ 
nied 67 S.Ct. 621, 329 U.S. 808, 91 
L.Ed. 690. 

(2) However, in proceeding in fed¬ 
eral court for approval of plan for 
reorganization of public utility, it 
has been held that it is proper for 
that court to approve a compromise 
and settlement of stockholders’ de¬ 
rivative actions, wherever pending 
as an integral part of plan, and 
that it is not essential that federal 
district court in which a derivative 
action is pending first approve dis¬ 
missal, settlement, or compromise of 
action before plan is considered. 
U.S.—In re United Gas Corp., D.C. 

Del., 58 F.Supp. 501, affirmed, C.C. 
A., 162 F.2d 409. 

A secondary class suit may he 
compromised with the approval of 
the court. 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721. 

72. U.S.—^Pelelas v. Caterpillar 
Tractor Co., C.C.A.Ill., 113 F.2d 
629, certiorari denied 61 S.Ct. 138, 
311 U.S, 700, 85 L,Ed. 454. 

Craftsman Finance & Mortg. Co. 
V. Brown, D.C.N.Y., 64 F.Supp, 168 
—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
504, affirmed, C.C.A., Singer v. Gen¬ 
eral Motors Corporation, 136 F.2d 
905. 

Birnbaum v. Birrell, D.C.N.Y., 17 
F.R.D. 409. 

Class right may not he sold for per¬ 
sonal profit 

U.S.—Securities and Exchange Com¬ 
mission V. Insurance ‘ Securities, 
Inc., C.A.Cal., 254 P.2d 642, certio¬ 
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rari denied 79 S.Ct. 38, 358 U.S. 823, 
3 L.Ed.2d 64. 

73. U.S.—Partridge v. St. Louis 
Joint Stock Land Bank, C.C.A.Mo., 
130 F.2d 281. 

Malcolm v. Cities Service Co., D. 
C.Del., 2 P.R D. 405. 

74. U.S.—Webster Eisenlohr, Inc. v. 
Kalodner, C.C.A.Pa., 145 F.2d 516, 
certiorari denied 65 S.Ot. 1404, 325’ 
U.S. 867, 89 LEd. 1986. 

One of the purposes is to discour* 
age abuse of the right to bring class 
actions. 

U.S.—Gaudiosi v. Franklin, D.C.Pa., 
166 F.Supp. 351, reheard on other 
grounds 166 F.Supp. 353. 

75. U.S.—Hutchinson v. Fidelity 
Inv. Ass’n, C.C.A.W.Va., 106 F.2d 
431, 133 A.L.R. 1061. 

76. U.S.—Robbins v. Sperry Corpo¬ 
ration, D.C.N.Y., 1 F.R.D. 220, 

77. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F. 

Supp. 490. 

78. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F. 

Supp. 490. 

79. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F. 

Supp. 490. 

A compromise of stockholders’ de¬ 
rivative action after decision hut 
before entry of judgment cannot be 
made without complying with Fed¬ 
eral Rule as to approval by court, 
and the Rule does not preclude court 
from approving fair compromise of 
a judgment, if entered on decision 
of court. 

U.S.—^Winkelman v. General Motors- 
Corporation, D.C.N.Y., 48 F.Supp. 
490. 

80. U.S.—^May v. Midwest Refining 
Co., C.C.A.Me., 121 F.2d 431, certio- 
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case.SI However, plaintiff’s consent to defendant’s 
motion for summary judgment has been considered 
to come within the scope of the Rule.s^ The Rule 
has been held applicable only to a situation in which 
dismissal or compromise of the action would affect 
the rights of other members of plaintiff’s class. S3 

A dismissal of a class action is also subject to 
the requirements of Rule 41 (a), and thereunder an 
action cannot be dismissed at plaintiff’s instance 
after service of an answer or motion for summary 
judgment, except by stipulation of all parties, save 
on order of the court and on such terms and condi¬ 


tions as the court deems proper. 

Action in which receiver appointed. Rule 23 (c) 
applies to a class action in which a receiver has 
been appointed.^^ 

Consent of coplaintiffs. In a so-called spurious 
class action, namely, one in which two or more 
plaintiffs join together when the right sought to be 
enforced is several, and there is a common question 
of law or fact affecting the several rights and a 
common relief is sought, one of plaintiffs may dis¬ 
miss his action without the consent of his coplain- 
tiffs,36 


rari denied 62 S.Ct. 129, 314 U.S. 
668, 86 Li.Ed. 534. 

Cross V. Oneida Paper Products 
Co.. D.C.N.J., 117 F.Supp. 919— 
Blau V. HodgRinson, D C.N.T., 100 
F.Supp. 361—First Nat. Bank of 
Peoria v. Elmo, Inc., E.C.Pa., 74 
P.Supp. 731, affirmed, C.C.A., 164 
P.2d 885. 

Mere allegratiou that proceeding is 
•class action does not conclusively 
make it so. 

•U.S.—Cross V. Oneida Paper Prod¬ 
ucts Co., D.C.N.J., 117 F Supp. 919. 

Suit as individual stockholder 

(1) Plaintiff in a derivative stock¬ 
holders’ action acts in a dual role in 
that he is suing in behalf of his cor¬ 
poration to redress a wrong- allegedly 
done to it and he is also suing in his 
own right to allege a wrong which 
he, himself, has sustained by rea¬ 
son of his stock ownership, and in 
latter role he may continue, compro¬ 
mise, abandon, or discontinue suit at 
his pleasure until a stockholder sim¬ 
ilarly situated has procured an or¬ 
der to be made a party without com¬ 
plying with recLuirements of Kule 
23 (c). 

Hj.S.— Hay V. Midwest Kefining Co., 
C.C.A.M-e., 121 P.2d 431, certiorari 
denied 62 S.Ct. 129, 314 U.S. 668, 86 
L.Ed. 534. 

(2) So, where plaintiff sued as an 
individual stockholder and did not 
sue in a representative capacity and 
did not invite other stockholders to 
join, Buie 23 (c) did not apply. 

Xj.s.—First Nat. Bank of Peoria v. 

Elmo, Inc., D.C.Pa., 74 P.Supp. 731, 
affirmed, C.C.A., 164 F.2d 885. 
Infringement of union trade-mark 
Where complaint in action by offi¬ 
cials of international union for in¬ 
fringement of union’s trade-mark al¬ 
leged that officials represented en¬ 
tire membership o^ international un¬ 
ion with whom officials had a joint 
and common interest, and that ac¬ 
tion was a class bill for, and on be¬ 
half of, international union, its offi¬ 
cers, executive council, and members, 
and that members were too numerous 
to be named as individual plainti^s, 
action was "class action," 


U.S.—Cross V. Oneida Paper Prod¬ 
ucts Co., B.C.N.J., 117 F.Supp. 919. 
Actions under Security and Ex¬ 
change Act 

(1) Actions under the Securities 
and Exchange Act brought by a 
shareholder on behalf of himself and 
all other stockholders similarly sit¬ 
uated and on behalf of the corpora¬ 
tion to recover profits realized on the 
purchase and sale of stock may not i 
be compromised unless the require¬ 
ments of Rule 23 (c) are met, or are 
waived by the court because of spe¬ 
cial circumstances. 

U.S.—Blau V. Hodgkinson, D.C.N.Y., i 
100 F.Supp. 361. 

(2) So, an action under the Securi¬ 
ties Exchange Act by a shareholder 
in the name and on behalf of the 
corporate issuer of the shares to re¬ 
cover profits taken on “short swing" 
transaction by another in the securi¬ 
ties of the corporation is a class ac¬ 
tion within Buie 23 (a) (1) relating 
to class actions, and any compro¬ 
mise of the action is governed by 
Buie 23 (c). 

U.S.—Pottish V. Divak, D.C.N.T., 71 
F.Supp. 737. 

81. U.S.—Heesch v. Pittsburgh Steel 
Co., D.C.Pa., 40 P.Supp. 243. 

TTutil a proposal to dismiss or com¬ 
promise is filed in the case there is 
nothing before the court on which 
to act. 

U.S.—Heesch v. Pittsburgh Steel Co., 
supra. 

An offer to compromise is not a 
“compromise;" only the latter re¬ 
quires approval of the court. 

U.S.—^Matthies v. Seymour Mfg. Co., 
E.C.Conn., 23 F.B.D. 64. 

Mere sale of plaintiff stockholder’s 
shares to one of defendants does not 
call Buie 23 (c) into operation. 

Xj,s. —^Webster Eisenlohr, Inc. v. Kal- 
odner, C.C.A.Pa., 145 F.2d 316, cer¬ 
tiorari denied 65 S.Ct. 1404, 325 U. 
S. 867, 89 L.Ed. 1986. 

Malcolm v. Cities Service Co., E. 
C.Del., 2 P.B.D. 405. 

82. U.S.—Certain-Teed Products 
Corp. V. Topping, C-A.N.X., 171 P.2d 

1 241. 


Brendle v. Smith, D.C.N.Y., 7 F. 
B.D. 119. 

83. U.S.—^May v. Midwest Refining 
Co., C.CA.Me., 121 P.2d 431, cer¬ 
tiorari denied 62 S.Ct. 129, 314 U.S. 
668, 86 L.Ed. 534. 

84. U.S.—Delahanty v. Newark 
Morning Ledger Co., D.C.N.J., 26 
P.Supp. 327. 

Requirements of Rule 41 (a) general¬ 
ly see supra §§ 775-776. 

85. U.S.—Phelan v. Middle States 
Oil Corp., C.A.N.Y., 210 P.2d 360. 

Stipulation ineffective without court 
approval 

Stipulation entered Into in receiv¬ 
ership proceeding, with respect to 
judgment holding open discharge of 
a receiver pending determination of 
reserved issues and pending deter¬ 
mination of other final accountings 
of all receiverships in the cause, 
which stipulation sought to make 
such judgment final as to such re¬ 
ceiver’s liability, and, in so doing, 
dismissed any claims that might 
arise in the other receiverships with 
which the receiver might be charged, 
was insufficient to accomplish its 
purpose, absent approval of district 
court. 

U.S.—Phelan v. Middle States Oil 
Corp., supra. 

Dismissal oauiiot stand when basis 
destroyed 

Where dismissal of receiver’s suit 
to enforce assessments against 
shareholders of bank was based on 
theory that assessment was unnec¬ 
essary because compromise agree¬ 
ment was enforceable, the dismissal, 
which did not go to the merits, could 
not stand in view of determination 
that compromise agreement was un¬ 
enforceable. 

I D.C.—Cooper v. Goldsmith, 135 F. 
2d 949, 77 U.S.App.D.C. 392. 

' 86. Action for overtime pay 

Action by a number of employees 
for overtime compensation under the 
Pair Labor Standards Act was not a 
true “class action,” since any plain¬ 
tiff might have sued individually 
without requiring fellow employees 
to join with him, and any of such 
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Effect, In a proper case a class action may be 
dismissed with prejudice to any further action.^'^ 
A compromise and dismissal of a class action ap¬ 
proved by the court is binding on the members of 
the class represented in the action, especially those 
who accept and retain money paid pursuant there¬ 
to,and will be given effect according to its terms.^9 

Vacation of approval. An order approving a com¬ 
promise of a class action will not be vacated with¬ 
out a proper showing therefor.^® 

§ 786. - Notice 

If the right sought to be enforced In a class action is 
joint, common, or secondary in the sense that the owner 
of the primary right refuses to enforce it, notice of the 
proposed dismissal or compromise must be given to all 
members of the class in such manner as the court directs; 
but in other class actions notice must be given only if 
the court requires it. 

Where Rule 23 (c) is applicable and court ap- 
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proval of a proposed dismissal or compromise is 
required, as discussed supra § 785, if the right sought 
to be enforced in a class action is joint, common, 
or secondary in the sense that the owner of a pri¬ 
mary right refuses to enforce that right and a mem¬ 
ber of the class thereby becomes entitled to enforce 
it, notice of the proposed dismissal or compromise 
must be given to all members of the class in such 
manner as the court directs but if the right 
sought to be enforced is several, and the object 
of the action is the adjudication of claims which 
do or may affect specific property involved in the 
action, or several, and there is a common question 
of law or fact affecting the several rights and a 
common relief is sought, notice must be given only 
if the court requires it.^2 Notice is required only 
in case of voluntary dismissal or compromise,^® 
and is not a condition precedent to dismissal after 
a hearing on the merits,®^ imless, the latter, by rea- 


employees could withdraw and have 
dismissal entered as against them 
without consent of coplaintiffs. 

U.S.—Anderson v. Arvey Corp., D.C. 

Mich., 84 F.Supp. 55. 

87. U.S.—Sauer v. Newhouse, D.C. 

N.J., 26 F.Supp. 326. 

Voluntary dismissal generally as 
with or without prejudice see su¬ 
pra §§ 775, 782 and 783. 

Dismissal with prejudice or resump- 
tiott of trial req.uired 
Representative suit by and on be¬ 
half of minority stockholders for 
fraud and mismanagement would not 
be dismissed except with prejudice, 
or resumption of trial would be re¬ 
quired after issues of fraud and mis¬ 
management had been raised with¬ 
out corporation having had oppor¬ 
tunity to refute the allegations. 

U.S.—^Delahanty v. Newark Morning 
Ledger Co., D.C.N.J., 26 F.Supp. 
327. 

83. Action under Pair Dabor Stand¬ 
ards Act 

U.S—Cissell V. Great Atlantic & Pa¬ 
cific Tea Co., D.C.Ky., 37 F.Supp. 
913. 

89. Obligation to pay allowances 

A compromise decree in a minority 
stockholder’s derivative action, re¬ 
quiring the corporation out of a fund 
recovered to pay such allowances as 
the court by further order shall de¬ 
termine, does not impose an obliga¬ 
tion on the corporation to pay fees 
other than according to established 
rules of law and equity, nor relieve 
the court of its duty to make a de¬ 
termination and allowance according 
to such rules. 

U.S.—Forcheimer v. Young, D.C. 
Mich., 64 F.Supp. 892. 

90. U.S.—^Powell V. Pennsylvania R. 
Co., DC.Pa., 166 F.Supp. 448. 


Vacation of voluntary dismissal gen¬ 
erally see supra §§ 775-784. 

lusuflicient showing 

Part of a stipulation wherein rail¬ 
road company deposited a fund in 
court in payment of an award by the 
National Railroad Adjustment Board, 
of overtime paid to certain of rail¬ 
road company’s employees, providing 
for determination by the court of 
claimants entitled to participate in 
such award, was binding on parties 
represented by attorneys in the class 
action, without the necessity of their 
express authorization, or even knowl¬ 
edge of such parties, and such per¬ 
sons having assented to the settle¬ 
ment and having obtained for their 
counsel a partial allowance of attor¬ 
neys’ fees from the award could not 
disavow their authority to settle, and 
a compromise settlement approved 
by the court could therefore not be 
set aside on such theory, especially 
in view of acquiescence in such order 
for over two months with resulting | 
incurrence of administrative expens¬ 
es. 

U.S.—^Powell V. Pennsylvania R. Co., 
supra, 

91. U.S.—^Pittston Co. v. Reeves, C. 
A.I11., 263 F.2d 328—Certain-Teed 
Products Corp. v. Topping, C.A.N. 
Y., 171 F.2d 241. 

Cross V. Oneida Paper Products 
Co., D.C.N.J., 117 F.Supp. 919—Blau 

V. Hodgkinson, D.C.K.Y., 100 F. 
Supp. 361—^Winkelman v. General 
Motors Corporation, D.C.N.Y., 48 F. 
Supp. 490—Winkelman v. General 
Motors Corporation, D.C.N.Y., 48 F. 
Supp. 485—Winkelman v. General 
Motors Corporation, D.G.N.Y., 39 F. 
Supp. 826—^Delahanty v. Newark 
Morning Ledger Co., D.C.N.J., 26 F. 
Supp. 327—Sauer v. Newhouse, D.C. 
N.J,, 26 F.Supp. 326. 
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Robertson v. Limestone Mfg. Co.,. 
D.C.S.C., 20 F.R.D. 365—Malcolm v. 
Cities Service Co., D.C.Del., 2 F.R. 
D. 405. 

Requirement Is mandatory, and if 
court enters voluntary dismissal 
without giving such notice and an in¬ 
tervening stockholder flies his mo¬ 
tion to vacate and set aside volun¬ 
tary dismissal order, court has no- 
discretionary power to deny motion 
I to vacate. 

U.S.—Pittston Co. V. Reeves, C.A.I11., 

[ 263 F.2d 328. 

A secondary class suit by stock¬ 
holder may be compromised with ap¬ 
proval of court after notice to stock¬ 
holders in form directed by court. 
U.S.—Cohen v. Young, C.C.A.Mlch., 
127 P.2d 721. 

92- U.S.—^National Hairdressers’ & 
Cosmetologists’ Ass’n v. Philad 
Co., D.C.Del., 4 F.R.D. 106. 

Notice provisions held inapplicable 
U.S.—Cohn V, Columbia Pictures 
Corp., D.C.N.Y.. 9 F.R.D. 204. 

93. U.S.—^Pelelas v. Caterpillar 
Tractor Co-, C.C.A.Ill., 113 F.2d 
629, certiorari denied 61 S.Ct. 138, 
311 U.S. 700, 85 L.Ed, 454—Hutch¬ 
inson V. Fidelity Inv. Ass’n, C.C.A. 

W.Va., 106 F.2d 431, 133 A.L.R. 
1061. 

Mullins V. De Soto Securities Co., 
D.C.La., 45 F.Supp. 871, affirmed in 
part and reversed in part on other 
grounds, C.C.A., 136 F.2d 66. 

94. U.S.—^Pelelas v. Caterpillar 

Tractor Co., C.C.A.I11.. 113 F.2d 

629, certiorari denied 61 S.Ct 138, 
311 U.S. 700, 85 L.Ed. 454—Hutch¬ 
inson V. Fidelity Inv. Ass’n, C.C.A. 
W.Va., 106 F.2d 431, 133 A.L.R. 
1061. 

Smith V. Industrial Securities. 
Corporation, D.C.Conn., 49 F.Supp*. 
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son of plaintiff’s consent takes on the character of a 
voluntary dismissal or compromise.^5 

The manner of giving notice rests in the discre¬ 
tion of the court.In determining the manner 
in which notice should be given, regard may be had 
for the fact that notice was previously given, 
and in appropriate circumstances notice may be 
given by publication^ S broad enough to permit all in¬ 
terested members of the class to appear and be 
heard.^^ The notice given should be adequate for 
the purposes for which it is intended.^ In the case 
of a proposed compromise, the notice should advise 
that an application for approval of the compromise 
is pending, and should summarize the claim and the 
terms of the proposed compromise and fix a date for 
a court hearing on the application.^ Inadequate 


notice redounds to the prejudice of the objecting 
members of a class in depriving the court of the ad¬ 
vice of other members of the class who might re¬ 
spond to a more extensive notice with evidence rele¬ 
vant to the protection of all concerned.^ 

§ 787. - Proceedings for Approval 

A motion for approval of a proposed dismissal or 
compromise of a class action is a proper mode of pre¬ 
senting the matter to the court. 

A motion for approval of a proposed dismissal 
or compromise of a class action is a proper mode 
of presenting the matter to the court.^ On the 
matter of approval of a proposed compromise, par¬ 
ties to the action have a right to be heard, not mere¬ 
ly in argument, but in the presentation of evidence 


959—Mullins v. De Soto Securities 
Co., D.G.La., 45 F.Supp. 871, affirm¬ 
ed, in part and reversed in part on 
other grounds, C.C.A., 136 F.2d 65. 
Motion, to dismiss for failure to state 
claim 

(1) Motion to dismiss derivative 
action for failure to state a claim 
on which relief could be granted in¬ 
volved a ‘'hearing on the merits," 
so that the notice was not a “condi¬ 
tion precedent" to dismissal. 

U.S.—^Mullins V. De Soto Securities 
Co., supra. 

(2) So, in action by minority 
stockholder attacking validity of cor¬ 
poration’s sale of all assets, wherein 
motions to dismiss were argued and 
briefed, and court was of opinion 
that complaint did not state a claim 
on which relief could be granted, 
Federal Rule requiring notice of pro¬ 
posed dismissal or compromise was 
inapplicable. 

U.S.—Massaro v. Fisk Rubber Cor¬ 
poration, D.C.Mass., 36 F.Supp. 382. 

In suit for appointment of receiver 
for corporation engaged in selling 
annuity contracts, judgment dismiss¬ 
ing complaint after hearing on mer¬ 
its could be entered without notice 
to all contract holders of association. 
U.S.—Hutchinson v. Fidelity Inv. 
Ass’n, C.C.A.W.Va., 106 F.2d 431, 
133 A.L.R. 1061, 

95. Consent to motion for summary 
judgment 

(1) Plaintiff’s consent to defend¬ 
ant’s motion for summary judgment 
comes within the scope of the Rule 
requiring notice of proposed dismiss¬ 
al or compromise. 

U.S.—Certain-Teed Products Corp. v. 
Topping, C.A.H.T., 171 F.2d 241. 

(2) So, where plaintiff did not op¬ 
pose defendants’ motion for sum¬ 
mary judgment in stockholder’s de¬ 
rivative action, and stipulated to dis¬ 
missal of the action without costs to 
plaintiff, defendants’ motion was 


treated as a motion for dismissal 
on plaintiff’s consent as result of a 
compromise and settlement, and as 
such within purview of Rule. 

U.S.—Brendle v. Smith, D.C.N.T., 7 
P.R.D. 119. 

96. U.S.~Pottish V. Divak, D.C.N. 
T., 71 F.Supp. 737. 

Actual notice to Securities and Ex¬ 
change Commission and direc¬ 
tors 

Where plaintiff applied for leave 
to compromise claim on which ac¬ 
tion hy plaintiff as stockholder was 
brought to recover profits realized by 
defendant from “shortswing’’ trans¬ 
actions in securities of the corpora¬ 
tion under Securities Exchange Act, 
court would require that actual no¬ 
tice of compromise and terms there¬ 
of be given Securities and Exchange 
Commission and to each of corpora¬ 
tion’s directors. 

U.S.—Pottish V. Divak, supra. 

97. U.S.—Brendle v. Smith, D.C.N. 
T., 7 P.R.D. 119. 

98. U.S.—Pottish v. Divak, D.C.N.Y., 
71 F.Supp. 737. 

Brendle v. Smith, D.C.lsr.T., 7 F. 
R.D. 119, 

99- Notice not sufficiently extensive 
Compromise of shareholders’ de¬ 
rivative action would be disapproved 
where there were 7,500 shareholders 
involved, distributed in all parts of 
country and only notice ordered was 
two appearances in local newspaper 
and local law journal. 

U.S.—Birnbaum v. Birrell, D.C.N.Y., 
17 F.R.D. 409. 

1. Notice not unfair 

Where defendants In stockholders' 
derivative action offered $4,000,000 in 
settlement of $5,683,325 liability, a 
nineteen-page notice mailed to stock¬ 
holders containing summary of opin¬ 
ions of court, and fair presentation 
of contentions was not unfair as 
conveying wrong impression, or as 
favoring defendants. 
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U.S.—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
490. 

Adequate notice given. 

U.S.—Master son v. Pergament, C.A. 
Mich., 203 F.2d 315, certiorari de¬ 
nied 74 S.Ct. 33, 346 U.S. 832, 98 
L.Bd. 365. 

2. U.S.—Pottish V. Divak, D.C.N.Y., 
71 F.Supp. 737. 

3. U.S.—Birnbaum v, Birrell, D.C.N. 
Y., 17 F.R.D. 409. 

4. U.S.—Berger v. Dyson, D.C.R.I., 
111 F.Supp. 633. 

5. Stockholder served with order to 
show cause 

Stockholder who became party to 
class action brought to enforce 
rights of corporation against its 
president and others by being served 
with order to show cause why pro¬ 
posed compromise should not be ap¬ 
proved was entitled to be heard, not 
only in argument but in presentation 
of evidence. 

U.S.—Cohen v. Young, C.C.A.Mich., 
127 F.2d 721. 

Party not deprived of day in. court 
Where bank stockholder, in deriva¬ 
tive action to recover bank losses re¬ 
sulting from officers* alleged viola¬ 
tions of banking laws, after moving 
for nonsuit on bank’s petition for 
approval of compromise and in re¬ 
sponse to observation by court that 
court would prefer to have petition 
submitted on evidence adduced, stat¬ 
ed he would submit matter on show¬ 
ing and arguments made and briefs 
on file, stockholder could not com¬ 
plain that he was deprived of his day 
in court. 

U.S.—Denlcke v. Anglo California 
Nat. Bank of San Francisco, C.C.A- 
Cal., 141 F.2d 285, certiorari denied 
65 S.Ct. 44, 323 U.S. 739, 89 L.Ed. 
692, withheld 65 S.Ct. 77, rehearing 
denied 65 S.Ct. 127, 323 U.S, 816, 85 
L.Ed. 648. 
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and the burden is on the proponents to show that the 
compromise is adequate, reasonable, and fair to all 
concerned.® The right to be heard is subject to the 
discretionary control of the court,and the hearing 
accorded need not be as full and complete as a 
hearing on the merits of an action.® The right to 
present evidence does not extend to the introduction 
of cumulative evidence on matters already fully ex¬ 
plored,^ but carries with it a right to examine docu¬ 
ments introduced in evidence and to cross-examine 
witnesses testifying on behalf of proponents.^® 

One who participates in the hearing on approval 
of a proposed compromise may not complain that the 
order of approval was entered against him in ab¬ 
sentia at the instigation of a class that did not truly 
represent him.^^ 

§ 788. - Determination of Propriety 

The approval of a proposed dismissal or compromise 
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of a class action is a matter resting in the sound judicial 
discretion of the court, and in exercising its power the 
court must fairly appraise the validity of the claim to be 
compromised and the terms of the compromise, taking' 
into consideration the risks and expenses of litigating the 
claim and all other factors relevant to the adequacy and 
fairness of the compromise. 

The approval of a proposed dismissal or com¬ 
promise of a class action is a matter resting in the 
sound judicial discretion of the court.^^ In com¬ 
promises of class actions, such as minority stock¬ 
holders’ suits, the court acts as a third party to the 
compromise or as a guardian of absent parties and 
of the corporation as a whole.i® Generally speak¬ 
ing, the courts are disposed to favor compromises. 
Any compromise approved by the court should be 
adequate and fair to all concerned,^® and the court 
should be satisfied that no fraud or collusion w’as 
practiced.!® 

The court must exercise its discretion on the basis 
of the evidence before it.!'^ In exercising its power 


6. Proponents of compromise of 
stockholders’ action have burden of 
proving that compromise is fair and 
to best interests of corporation. 

U.S.—Berger v. Dyson, D.C.R.I., 111 

F.Supp. 533. 

Birnbaum v. Birrell, D.C.N.Y., 17 
F.R.D. 409. 

7. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721. 

8. U S.—Schreiber v. Jacobs, D.C. 
Mich., 128 F.Supp. 44. 

9. IT.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721. 

10. U.S.—Cohen v. Young, supra. 

11. U.S.—^American Brake Shoe & 

Foundry Co. v. Interborough Rapid 
Transit Co., C.C.A.N.Y., 122 F.2d 
454, certiorari denied Manheim v. 
Merle-Smith, 62 S.Ct. 625, 315 U.S. 
801, 86 L/.Ed. 1201, Salomon v. 

Merle-Smith, 62 S.Ct. 626, 315 U.S. 
801, 86 L.Ed. 1201, rehearing denied 
62 S.Ct. 804, 315 U.S. 829, 86 L.Ed. 
1223. 

12. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721. 

Blau V. Allen, D.C.N.Y., 171 F. 
Supp. 669—Berger v. Dyson, D.C. 
R.I., 111 F.Supp. 533. 

Applications to dismiss granted 
U.S.—^Wachsman v. Tobacco Prod¬ 
ucts Corporation of New Jersey, 
D.C.N.J., 42 F.Supp. 174, affirmed, 
C.C.A., 129 F.2d 815—Martin v. 

United Standard Oilfund of Ameri¬ 
ca, D.C.N.Y., SO F.Supp, 864—Sauer 
V. Newhouse, D.C.N.J., 26 F.Supp. 
326. 

Effect of counterclaim 
Where declaratory judgment ac¬ 
tion was brought by membership cor¬ 
poration and by one member in- 
drtridually and on behalf of others 
similarly situated, and that member 


removed itself from the case, mem¬ 
bership corporation could have ask¬ 
ed for leave to dismiss, under Rule 
23 (c), if it were not for counter¬ 
claim which sought affirmative re¬ 
lief. 

U.S.—New York Clothing Mfrs. Ex¬ 
change V. Shikler, D.C.N.Y., 10 P.R. 
D. 582. 

13. U.S.—Heddendorf for Benefit of 
East Boston Co. v. Goldflne, D.C. 
Mass., 167 F.Supp. 915. 

14. U.S.—Masterson v. Pergament, 
C.A.Mich., 203 P.2d 315, certiorari 
denied 74 S.Ct. 33, 346 U.S. 832, 98 
LEd. 355. 

15. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721. 

Berger v. Dyson, D.C.R.I., 111 F. 
Supp. 533—^Fielding v. Allen, D.C. 
N.Y,, 99 F.Supp. 137—Winkelman v. 
General Motors Corporation, D.C. 
N.Y., 48 F.Supp. 490. 

16. U.S.—^Fielding v. Allen, D.C.N. 
Y., 99 F.Supp. 137—Pergament v. 
Frazer, D.C.Mich., 93 F.Supp. 13, 
affirmed, C.A., Masterson v. Perg¬ 
ament, 203 P.2d 315, certiorari de¬ 
nied 74 S.Ct. 33, 346 U.S, 832, 98 L. 
Ed. 355—^Winkelman v. General 
Motors Corporation, D.C.N.Y., 48 F. 
Supp, 490. 

Evidence failed to establish that 
any collusion, fraud, concealment, or 
unfair dealings was practiced in ar¬ 
riving at settlement agreement or 
compromise and that parties bar¬ 
gained at arm’s length. 

U.S.—Pergament v. Frazer, D.C. 
Mich., 93 F.Supp. 13, affirmed, C.A., 
Masterson v. Pergament, 203 P.2d 
315, certiorari denied 74 S.Ct. 33, 
346 U.S. 832, 98 L.Ed. 355. 

17. U.S.—Denicke v. Anglo Cali¬ 
fornia Nat. Bank of San Francisco, 1 
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r C.C.A.Cal., 141 F.2d 285, certiorari 
denied 65 S.Ct. 44, 323 U.S. 730, 
89 L.Ed. 592, withheld 65 S.Ct. 77, 
rehearing denied 65 S.Ct. 127, 323 
U.S. 816, 89 L.Ed. 648—Cohen v. 
Young, C.C.A.Mich., 127 P.2d 721. 

Schreiber v. Jacobs, D.C.Mich., 
128 F.Supp. 44—Berger v. Dyson, 
D.C.R.I., 111 F.Supp. 533—Field¬ 
ing V. Allen, D.C.N.Y., 99 F.Supp. 
137—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F. 
Supp. 490—Piccard v. Sperry Cor¬ 
poration, D.C.N.Y., 36 F.Supp. 1006, 
affirmed, C.C.A., 120 F.2d 328. 
Record held to sustain approval 
U.S.—Forcheimer v. Young, C.C.A. 
Mich., 135 F.2d 625, certiorari de¬ 
nied Cohen v. Young, 64 S.Ct. GIO, 
321 U.S. 778, 88 LEd. 1071—Amer¬ 
ican Brake Shoe & Foundry Co. v. 
Interborough Rapid Transit Co., C. 

C. A.N.Y., 122 F.2d 454, certiorari 
denied Manheim v. Mori e-Smith, 62 
S.Ct. 625, 315 U.S. 801, 86 I..Kd. 
1201, Salomon v. Merle-Smith, 62 
S.Ct. 626, 315 U.S, 801, 86 L.Ed. 
1201, rehearing denied 62 S.Ct. 804, 
315 U.S. 829, 86 L.Ed. 1223. 
Evidence held to show compromise 

fair and in best interests of all con¬ 
cerned. 

U.S.—Schreiber v. Jacobs, D.C.Mich., 
128 F.Supp. 44—Berger v. Dy.^on, 

D. C.R.L, 111 F.Supp. 633—Perga¬ 

ment V. Frazer, D.C.Mich., 93 F. 
Supp. 13, affirmed, C.A., Mastc^r- 
son V. Pergament, 203 F.2d 315, 
certiorari denied 74 S.Ct. 33, 346 
U.S. 832, 98 L.Ed. 355—Bose v. 39 
Broadway, D.C.N. Y., 80 F.Supp. 

825. 

Evidence held to sustain finding of 
sufficient consideration 
U.S.—Masterson v. Pergament, C.A. 
Mich., 203 F.2d 315, certiorari de- 
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the court must fairly appraise the validity of the 
claim to be compromised, and the terms of the 
compromise, taking into consideration the interests 
of all concerned,20 the risks and expenses of litigat¬ 
ing the claim, and all other factors relevant to the 
adequacy and fairness of the proposed compro- 
mise.21 

The fact that plaintiffs instituting the action are 
opposed to the proposed compromise will not pre¬ 
clude judicial approval.22 No agreement inter 


partes can be given the slightest efficacy until the 
court is satisfied that no rights of other members 
of the class are being jeopardized.^^ So, the court 
is not justified in approving a compromise solely on 
the recommendation of the attorneys involved in the 
case even though they represent all parties of rec- 
ord.^^ However, in the case of a derivative stock¬ 
holders^ suit, while the action of the corporate au¬ 
thorities in approving a compromise is not binding 
on plaintiffs instituting the suit or on the court,^5 


nied 74 S.Ct. 33, 346 U.S. 832, 98 
L.Ed. 355, 

Claims arising* prior to plaintiffs’ ac¬ 
quisition of stock 

Defendants offering to settle 
stockholders’ derivative action could 
include in settlement claims based on 
reawarding of forfeited stock prior 
to date when plaintiffs acquired their 
stock, under evidence that issues ju¬ 
dicially determined applied also to 
period prior to such date. 

U.S.—^Winkelman v. General Motors 
Corporation, D.C.N.T., 48 F.Supp. 
500. 

Unsigned afadavit accepted 

In minority stockholder’s class ac¬ 
tion, where court suggested that in¬ 
formation, which was needed before 
court could approve compromise set¬ 
tlement, could be supplied in individ¬ 
ual defendant’s affidavit to be filed 
on designated date, and defendant’s 
counsel, with defendant’s specific ap¬ 
proval, appeared on such day with 
draft of affidavit and stated that be¬ 
cause defendant was fog-bound in 
New York it would be difficult to get 
draft approved in final form and exe¬ 
cuted by defendant on that day and 
court extended date for filing and at¬ 
torney released portions of draft to 
press, court would accept affidavit 
which attorney filed on the extended 
date without defendant’s signature. 
U.S.—Heddendorf for Benefit of East 
Boston Co. V. Goldfine, D.C.Mass., 
167 F.Supp. 915. 

Approval of prior settlement by ar¬ 
bitrator 

An approval of proposed compro¬ 
mise could not be based on approval 
of prior settlement by another judge 
acting as arbitrator, where decision 
on prior settlement rested solely on 
an agreed set of facts which might 
not have been complete. 

U.S.—^Piccard v. Sperry Corporation, 
D.C.N.Y., 36 F.Supp. 1006, affirmed, 
C.C.A., 120 F.2d 328. 

18. U.S.—Schreiber v. Jacobs, D.C. 
Mich., 128 F.Supp. 44—^Winkelman 
V. General Motors Corporation, D. 
C.N.Y., 48 F.Supp. 490. 

Itecord held to disclose possible va¬ 
lidity of claim 

U.S.—Heddendorf for Benefit of East 
Boston Co. V. Goldfine, D.C.Mass., 


167 F.Supp. 915—Schreiber v. Ja¬ 
cobs, D.C.Mich., 128 F.Supp. 44. 

19. U.S.—Masterson v. Pergament, 
C.A.Mich., 203 F.2d 315, certiorari 
denied 74 S.Ct. 33, 346 U.S. 832, 98 
L.Ed. 355. 

Blau V. Allen, D.CN.Y., 171 F. 
Supp. 669—Bose V. 39 Broadway, 
DC.N.T., 80 F.Supp. 825—Winkel- 
man v. General Motors Corpora¬ 
tion, D.CN.Y., 48 F.Supp. 490. 
Absence of any provision for re¬ 
ceiver was a fundamental defect in 
the settlement of minority stock¬ 
holders’ class action in view of facts 
disclosed by record. 

U.S.—Heddendorf for Benefit of East 
Boston Co. V. Goldfine, D.C.Mass., 
167 F.Supp. 915. 

Percentage allowed for attorney’s 
fees in cases involving settlement of 
stockholders’ derivative actions 
should be reduced as recovery in¬ 
creases. 

U.S.—Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
504, affirmed, C.C.A., Singer v. Gen¬ 
eral Motors Corporation, 136 F. 
2d 905. 

20. U.S.—^Masterson v. Pergament, 
C.A.Mich., 203 P.2d 315, certiorari 
denied 74 S.Ct. 33, 346 U.S. 832, 98 
L.Ed. 355. 

Heddendorf for Benefit of East 
Boston Co. V. Goldfine, D.C.Mass., 
167 F.Supp. 916—^Bosc v. 39 Broad¬ 
way, D.C.N.Y., 80 F.Supp. 825. 

21. U.S.—-Heddendorf for Benefit of 

East Boston Co. v. Goldfine, D.C. 
Mass., 167 F.Supp. 915—Schreiber 
V. Jacobs, D.C.Mich., 128 F.Supp. 
44—Berger v, Dyson, D.C.R-I., Ill 
F.Supp. 533—Fielding v. Allen, D. 
C.N.Y., 99 F.Supp. 137—Bose v. 39 
Broadway, D.C.N.Y., 80 F.Supp. 825 
—-Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
490—^Denicke v. Anglo California 
Nat. Bank of San Francisco, D.C. 
Cal., 45 F.Supp. 624, affirmed, C-C. 
A., 141 F.2d 285, certiorari denied 
65 S.Ct. 44, 323 U.S. 739, 89 L.Ed. 
592, withheld 65 S.Ct. 77 and re¬ 
hearing denied 65 S.Ct. 127, 323 U. 
S. 816, 89 L.Ed. 648—^Piccard v. 
Sperry Corporation, D.C.N.Y., 36 

F.Supp. 1006, affirmed, C.C.A., 120 
F.2d 328. 


Various elements in favor of com¬ 
promise, none of which is conclusive 
in itself, may be considered by court 
in determining whether compromise 
should be approved. 

U.S.—Berger v. Dyson, D.C.RI., Ill 
F.Supp. 533. 

Probabilities of "Tictory or defeat 
Court in ascertaining fairness of 
offered settlement must weigh prob¬ 
abilities of victory or defeat as indi¬ 
cated by legal or factual situation 
presented, and probabilities of suc¬ 
cessful appeal. 

U.S.—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
490. 

Close scrutiny 

Where court approval is asked of 
settlement of a derivative suit by 
beneficiaries against fiduciaries, far 
more than a slight indication of 
doubt as to the likelihood of success¬ 
ful recovery in full against them is 
required, for equity closely scrutiniz¬ 
es such settlements, and to justify 
judicial sanction of a settlement of a 
suit by beneficiaries against fiduci¬ 
aries, the fiduciaries must make a 
fairly detailed disclosure of the evi¬ 
dence which, on a trial, they would 
use defensively. 

U.S.—^Upson v. Otis, C.C.A.N.Y., 155 
P.2d 606. 

Pact that suit Involves doubtful 
questions of law and fact is a prop¬ 
er element to consider. 

U.S.—Berger v. Dyson, D.C.R.L, 111 
F.Supp. 633. 

22. U.S.—^Denicke v. Anglo Califor¬ 
nia Nat. Bank of San Francisco, C. 
C.A.Cal., 141 P.2d 285, certiorari 
denied 65 S.Ct, 44, 323 U.S. 739, 89 
L.Ed. 692, withheld 65 S.Ct. 77, re¬ 
hearing denied 65 S.Ct. 127, 323 U.S. 
816, 89 L.Ed. 648. 

23. U.S.—Malcolm v. Cities Service 
Co., D.aDel., 2 F.R.D. 405. 

24. U.S.—Cohen v. Young, C.C.A. 
Mich., 127 F.2d 721. 

Fielding v. Allen, D.C.N.Y., 99 
F.Supp. 137. 

Becommendation entitled to consid¬ 
erable weight 

U.S.~-Pielding v. Allen, D.C.N.Y., 99 
F.Supp. 137. 

25. U.S.—^Denicke v. Anglo Califor¬ 
nia Nat. Bank of San Francisco, D. 
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it has been recognized that when it comes to the 
compromise of highly controverted disputes, the 
field is a peculiarly appropriate one for the exercise 
of the honest business discretion of a corporation’s 
duly accredited managers,^6 and their opinion of 
the proposed compromise is a factor to be con¬ 
sidered by the court,2*? and may be persuasive.^^ 

The court may as a condition of approving a pro¬ 
posed dismissal impose such terms and conditions as 
it deems proper.^^ Likewise, as a condition of ap¬ 
proving a proposed compromise the court may re¬ 
quire such alteration of its terms and conditions 
as it deems proper.^® While broad general releases 
as part of a proposed compromise will ordinarily 
not be approved unless there is no basis for believ¬ 
ing there are other claims,the fact that a com¬ 
promise includes the release of claims not pleaded 
and persons not served who may be liable does not 
require disapproval.^^ Generally, the release of 


noncontributing defendants is no reason for disap¬ 
proving a compromise.23 

The primary interest of the court in approving a 
compromise of a stockholders’ derivative action re¬ 
sides in what the corporation receives in return for 
the grievances asserted by its stockholders in the 
action.34 If a settlement agreement in a stockhold¬ 
ers’ derivative action is worthy of approval, it is im¬ 
material whether some or all of the benefits may 
have already been conferred on the corporation pur¬ 
suant to the agreement.35 

Voluntary character of application for dismissal. 
Where one or more members of a class make appli¬ 
cation for dismissal of their action, on proper ob¬ 
jection made, it may be necessary to satisfy the 
court that the application for dismissal was volun¬ 
tary and not the result of coercion or undue in¬ 
fluence.^^ 


C.CaL, 45 F.Supp. 624, affirmed, C. 
C.A., 141 F.2d 285, certiorari denied 
65 S.Ct. 44, 323 US. 739, 89 L.Ed. 
692, withheld, 65 S.Ct. 77, and re¬ 
hearing denied 65 S.Ct. 127, 323 U. 
S. 816, 89 L.Ed. 648. 

26. U.S.—Denicke v. Anglo Califor¬ 
nia Nat. Bank of San Francisco, C. 
C.A.Cal., 141 F 2d 285, certiorari 
denied 65 S.Ct. 44, 323 U.S. 739, 89 
L.Ed. 592, withheld 65 S.Ct. 77, re¬ 
hearing denied 65 S.Ct. 127, 323 U. 
S. 816, 89 L.Ed, 648. 

Schreiber v. Jacobs, D.C.Mich., 
128 F.Supp. 44—Piccard v, Sperry 
Corporation, D.C.N.T., 36 F.Supp. 
1006, affirmed, C.C.A., 120 F.2d 328. 

27. U.S.—Berger v. Dyson, D.C.R.I., 
111 F.Supp. 633. 

28. U.S.—Schreiber v. Jacobs, D.C. 
Mich., 128 F.Supp. 44—^Denicke v. 
Anglo California Nat. Bank of San 
Francisco, D.C.Cal., 45 F.Supp. 624, 
affirmed, C.C.A., 141 F.2d 285, cer¬ 
tiorari denied 65 S.Ct. 44, 323 U.S. 
739, 89 L.Ed. 692, withheld 65 S.Ct. 
77, and rehearing denied 66 S.Ct. 
127, 323 U.S. 816, 89 L.Ed. 648. 

Approval of stockholders 

In passing on proposed settlement 
of stockholder’s derivative action, 
court would consider fact that sub¬ 
stantial majority of common stock¬ 
holders, which majority was in no 
way involved in acts complained of, 
approved settlement agreement In 
good faith. 

U.S.—Schreiber v. Jacobs, D.C.Mich., 
128 F.Supp. 44. 

29. Submission to deposition 

In stockholders’ derivative suit 
wherein one of plaintiffs moved to 
dismiss the action as to him on the 
merits, on the ground that, contrary 
to allegations in his complaint, he 
was no longer a stockholder, under 
circumstances strongly suggesting 


that motion was made in order to 
avoid examination as to whether suit 
had been fostered by others to de¬ 
feat rather than enforce rights of 
corporation, motion would be granted 
only on condition that such plaintiff 
submit to his previously scheduled 
deposition. 

U.S.—Mashek v. Silberstein, D.C.N.Y., 

20 F,R,D. 421. 

Separate motion for allowance of at¬ 
torneys’ fees 

Where parties negotiated stipula¬ 
tion of settlement wherein individ¬ 
ual defendants agreed to pay approxi¬ 
mately $45,000 in full settlement of 
all claims of corporation for short¬ 
swing profits after stockholder had 
instituted suit against them pursu¬ 
ant to statute permitting suit to re¬ 
cover profits obtained by beneficial 
owner, director, or officer by reason 
of his relationship to issuer, forty 
per cent of settlement, the amount 
agreed on by parties as attorney’s 
fees for stockholder, seemed ex¬ 
orbitant and stockholder would be 
required to move for allowance of 
attorney’s fees and disbursements on 
detailed proof of services performed, 
on notice to defendants’ attorneys 
who would state a position thereon, 
and on notice to Regional Office of 
Securities and Exchange Commission, 
which would be requested to state 
its opinion on amount of counsel fees 
and disbursements to be allowed out 
of amount recovered for corporation. 
U.S.—Blau V. Allen, D.CNT.Y., 171 F. 

Supp. 669. 

30. Proposed alteration rejected 

On motion for approval of pro¬ 
posed settlement of stockholders’ de¬ 
rivative suit on behalf of corpora¬ 
tion selling two other corporations’ 
stock, such other corporations' agree¬ 
ment to waive any objections to sell¬ 
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ing corporation’s claim for contribu¬ 
tion, if internal revenue bureau's 
claim against such corporation for 
back taxes is sustained, will not be 
made a term of settlement, where nei¬ 
ther of such other corporations are 
parties to action or settlement and 
I releases will not run in their favor, 
so that such claim will not be sacri¬ 
ficed or affected by settlement. 

U.S.-—Fielding v. Allen, D.C.N.Y., 99 
F.Supp. 137. 

31. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F, 
Supp. 490. 

32. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.Y., 48 F. 
Supp. 490. 

Claim ellTnlnated 

Where validity of claim, In stock¬ 
holders’ derivative action, arising 
out of unauthorized exchange of 
stock had not been judicially deter¬ 
mined, and parties involved had not 
been served, and claim might be bar¬ 
red by limitations, claim would be 
eliminated from settlement offered 
by defendants. 

U.S.—Winkelman v. General Motors 
Corporation, D.C.N.Y., 48 F.Supp. 
490. 

33. U.S.—^Masterson v. Pergament, 
C.A.Mich., 203 F.2d 315, certiorari 
denied 74 S.Ct 33, 346 U.S. 832. 98 
L.Ed. 355. 

34. U.S.—Masterson v, Pergament 
supra. 

35. U.S,—^Pergament v. Frazer, D.C, 
Mich., 93 F.Supp. 13, affirmed, C.A., 
Masterson v. Pergament, 203 F.2d 
315, certiorari denied 74 S.Ct. 33, 34 
U.S. 832, 98 L.Ed.2d 355. 

36. Court satisfied that proposed 
dismissal was voluntary 

U.S.—Anderson v. Arvey Corp,, D.C. 
Mich., 84 F.Supp. 65, 
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§ 789. Dismissal of Counterclaim, Cross 
Claim or Third-Party Claim 

A voluntary dismissal of a counterclaim, cross claim, 
or third-party claim by the claimant alone pursuant to 
Rule 41 (a) (1) must be made before a responsive pleading 
is served, or, if there Is none, before the introduction of 
evidence at the trial or hearing. Thereafter such claim 
is not subject to voluntary dismissal save on order of 
the court. 

Rule 41 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., is made applicable by subdivision (c) 
to the dismissal of any counterclaim, cross claim, 
or third-party claim.^'^ Under this subdivision a 
voluntary dismissal of such claim by the claimant 
alone pursuant to Rule 41 (a) (1) must be made 
before a responsive pleading is served or, if there 
is none, before the introduction of evidence at the 
trial or hearing.^S After the service of a respon¬ 
sive pleading or the introduction of evidence at the 
trial or hearing such claim is not subject to volun¬ 
tary dismissal save on order of the court, and an 
application therefor is addressed to the discretion 
of the courtand the court in exercising its dis¬ 
cretion will apply the same considerations, discussed 
supra § 777, as on application for voluntary dismis¬ 
sal of the main action on order of the court after 
an answer or motion for summary judgment has 


been served.^<^ 

Plaintiff's submission of an affidavit on a motion 
for summary judgment is not the equivalent of the 
introduction of evidence at a trial or hearing within 
the purview of this subdivision,^^ nor is a motion to 
dismiss a complaint for failure to state a claim on 
which relief may be granted a responsive pleading.^^ 

Intervention, In a proper case the court may 
allow dismissal of an intervention on request of the 

intervenor.^S 

§ 790. Dismissal of Part of Action or as to- 
Some Parties 

Rule 41 (a) (1) has been held to permit a voluntary- 
dismissal by mere notice only where the subject Is the 
entire controversy or action, as distinguished from a claim 
against one or more but less than all of the defendants, 
a court order being necessary to accomplish the latter. 

It has been broadly stated that a partial dismissal 
cannot be effected by mere notice.^^ Rule 41 (a) 
(1) provides for the voluntary dismissal of an ‘'ac¬ 
tion,not a “claim,and, hence, has been held to- 
permit a voluntary dismissal by mere notice only 
where the subject is an entire controversy or ac- 
tion,46 as distinguished from a claim against one or 
more but less than all of defendants.^So, where- 


37. U.S.—Pennsylvania R. Co. v. 
Daoust Const. Co., C.A.Ind., 193 P. 
2d 659. 

Russo-Asiatic Bank v. Guaranty 
Trust Co. of New York, D.C.N.Y., 
27 F.Supp. 382. 

Fair v. Trans World Airlines, 
Inc., D.C.Ill., 22 F.R.D. 60. 

38. U.S.—Pennsylvania R. Co, v. 
Daoust Const. Co., C.A.Ind., 193 F, 
2d 659. 

Tar Asphalt Trucking: Co. v. 
Fidelity & Casualty Co. of New 
York, D.C.N.Y., 1 F.R.D. 330. 

39. U.S.—Fair v. Trans World Air¬ 
lines, Inc., D-ailL, 22 F.R.D. 60. 

Effect of pleading counterclaim be¬ 
fore service of motion to dismiss 
see supra § 778. 

Counterclaim 

(1) Court has discretion to allow 
dismissal of action contained in coun¬ 
terclaim. 

U.S.—^White V. E. L. Bruce Co., D.C. 
Del., 62 F.Supp. 577. 

(2) Motion to withdraw compul¬ 
sory counterclaim is addressed to 
discretion of court. 

U.S.—Ryan Ready Mixed Concrete 
Co:^. V. Frank! Foundation Co., C. 
A.N.Y., 229 F.2d 289. 

40 . U.S.—^Fair v. Trans World Air¬ 
lines, Inc., D.C.I11., 22 F.R.D. 60. 


Withdrawal of cross claim permit¬ 
ted 

U.S.*—Fair v. Trans World Airlines, 
Inc., supra. 

41. U.S.—Tar Asphalt Trucking Co. 
V. Fidelity & Casualty Co. of New 
York, D.C.N.Y., 1 F.R.D, 330. 

42. U.S.—Pennsylvania R. Co. v. 
Daoust Const. Co., C.A.Ind., 193 F. 
2d 659. 

43. U.S.—^American Fidelity & Cas. 
Co. V. Drexler, C.A.La., 220 F.2d 
930, 

When parties who have cross-acted 
against the intervenor do not object, 
leave to withdraw an intervention 
may be granted. 

U.S.—Glover v. McFaddin, D.C.Tex., 
99 F.Supp. 385, affirmed, C.C.A., 205 
F.2d 1, certiorari denied 74 S.Ct. 
227, 346 U.S. 940, 98 D.Ed. 400. 
rehearing denied 74 S.Ct. 376, 346 
U.S. 940, 98 L.Ed. 427. 

44. U.S.—^Neiman-Marcus Co. v. Lait, 
D.C.N.T., 14 F.R.D. 159. 

45- U.S.—^Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.Y., 
203 F.2d 1G5, certiorari denied 73 
S.Ct, 949, 345 U.S, 964, 97 D.Ed. 
1383. 

Robertson v. Limestone Mfg, Co., 
D.C.S.C., 20 F.R.D. 365. 

46. U.S.—^Harvey Aluminum, Inc. v. 

American Cyanamid Co., C.A.N.Y., 
I 203 F.2d 105, certiorari denied 73 
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S.Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

Robertson v. Limestone Mfg. Co., 
D.C.S.C., 20 F.R.D. 365—Neiman- 
Marcus Co. v. Lait, D.C.N.Y., 14 F. 

R. D. 159. 

Complaint dismissed as to all claims 
after part found invalid 
Where, prior to trial plaintiff suing 
for infringement indicated that he 
would rely on fifteen claims of one 
patent and twenty-two claims of an¬ 
other but, after trial had commenced, 
announced that he would rely only 
on six claims of each patent, and tri¬ 
al court found that the six claims- 
of each patent relied on were invalid, 
whether complaint should be dismiss¬ 
ed as to all of claims originally in« 
issue was a matter of discretion, 
and decision of trial court to dis¬ 
miss complaint for want of equity 
as to all of claims originally in is¬ 
sue was not an abuse of that dis¬ 
cretion. 

U.S.—Hydraulic Press Mfg. Co. v. 
Williams, White & Co., C.C.A.I11.» 
165 F.2d 489. 

47. U.S.—^Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N-Y., 
203 F.2d 105, certiorari denied 73 

S. Ct. 949, 345 U.S. 964, 97 L.Ed. 
1383. 

Neiman-Marcus Co. v. Lait, D.CL 
N.Y., 14 F.R.D. 169. 

ITotice vacated 

In action by contractor against 
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dismissal as to less than all defendants is sought a 

court order has been held necessary.^ S 

There is no question that the court has power to 
dismiss a case as to less than all defendants,but 
there is a conflict in the cases as to the authority 
for dropping a party as distinguished from dismiss¬ 
ing the entire action.There is authority for the 
view that Rule 41 (a) is available for the dismissal 
of one of the parties defendant.^^ On the other 
hand, it has been held that the proper method of 
eliminating a claim against one defendant is to move 
for an order dropping such defendant under Rule 21, 
rather than a motion to dismiss under Rule 41 (a),^^ 
although it has been indicated that Rule 21 is ap¬ 
plicable only where there has been a technical 
misjoinder of parties, and that in other cases a 
motion to drop a party is to be viewed as an amend- 
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ment of the pleadings under Rule 15 (a), which 
would result in the dismissal of the complaint, or that 
the motion might be based solely on the inherent 
powers of the court to perfect federal jurisdiction.^*^ 
In any event, if the power is inherent, it must be 
exercised fairly; if it rests on Rule 15 (a), it must 
be exercised 'Vhen justice so requires;’^ if on 
Rule 21, '^on such terms as are just;” and, if on 
Rule 41 (a), on ''such terms and conditions as the 
court deems proper,and the considerations ap¬ 
plicable in all four cases may be viewed as substan¬ 
tially identical.^5 

On a motion to dismiss as to less than all of de¬ 
fendants the court will consider the effect of the 
dismissal on the rights of defendants remaining^® 
and jurisdiction of the action.^? Where defend¬ 
ant sought to be dropped has asserted a counterclaim 


subcontractor and surety where con¬ 
tractor filed notice of dismissal as 
agrainst subcontractor, surety's mo¬ 
tion to vacate notice of dismissal, 
joined in by subcontractor, was grant¬ 
ed. 

U.S.—L. G. Defence & Son, Inc. v. 
Globe Indemnity Co., D.C.N.Y., 23 
F.R.D. 275. 

48. U.S.—^Neiman-Marcus Co. v. 

Lait, D.aisr.Y., 14 F.R.D. 159. 
Striking* or dropping parties gener¬ 
ally see supra § 177. 

-49. U.S.—Broadway & Ninety-Sixth 
St. Realty Corp. v. Loew’s Inc., D.C. 
N.Y., 23 F.B.D. 9. 

^50. U.S.—Broadway & Ninety-Sixth 
St, Realty Corp. v. Loew’s Inc., 
supra. 

-51. U.S.—^Toung V. Wilky Carrier 
Corporation, C.C.A.Pa., 150 F.2d 764. 
In proceeding for conspiracy in 
violation of antitrust statutes, gov- 
■ernment’s motion to dismiss com¬ 
plaint without prejudice as to thir- 
'ty-six named defendants on ground 
that such defendants were not nec¬ 
essary parties to the action was in 
the nature of a true dismissal of the 
action against such defendants, and 
hence Federal Rule pertaining to dis¬ 
missal of actions was applicable, 
.notwithstanding its operation was 
limited to thirty-six defendants, and 
not to entire action. 

U.S.— -V. S. V. E. I. du Pont de Ne¬ 
mours & Co., D.C.IIL, 13 F.R.D. 
490. 

In action against owner and les¬ 
see of tractor for negligent opera¬ 
tion of tractor by lessee's employee, 
"Where plaintiff asserted his inability 
to prove case against owner and 
sought voluntary dismissal as to 
•owner, but lessee objected, the court 
stated that it appeared that the dis- 
-missal of the owner resided in the 
sound discretion of the court under 
Rule 41 (a) (2). 


U.S.—Young V. Wilky Carrier Corpo¬ 
ration, C.C.A.Pa., 150 F.2d 764. 

52. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., C.A.N.Y., 
203 F.2d 105, certiorari denied 73 
S.Ct. 949, 346 U.S. 964, 97 L-Ed. 
1383—^Weaver v. Marcus, C.C.A.Va., 
165 F.2d 862, 175 A.L.R. 1305. 

53. U.S.—^Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.T., 250 F,2d 860. 

54. U.S.—Broadway & Ninety-Sixth 

St. Realty Corp. v. Loew's Inc., 

D.C.N.Y., 23 F.R.D. 9. 

55. U.S.—Broadway & Ninety-Sixth 

St. Realty Corp. v. Loew’s Inc., 

supra. 

56. U.S,—Broadway & Ninety-Sixth 

St. Realty Corp. v. Loew’s Inc., 

supra. 

■Where retention of party who has 
been released by plaintiff will serve 
no purpose but will merely place an 
unwarranted burden on a party who 
has seen fit to settle his liability and 
there is no other meritorious objec¬ 
tion to dismissal, a dismissal as to 
defendant who has been released will 
be allowed. 

U.S.—Fleck V. Marzano, D.C.Pa., 108 
F.Supp. 556. 

Objectors no worse off 

Joinder of parties as defendants by 
plaintiffs gave their fellow defend¬ 
ants no vested interest in presence 
of such parties as coparties, and 
where certain defendants settled with 
plaintiffs and with added defendants 
against whom they had served a 
cross claim and moved for dismissal 
of plaintiffs' complaint as against 
them, dismissal of their counter¬ 
claim against plaintiffs and dismissal 
of their cross claim against added 
defendants, and defendants who ob¬ 
jected to dismissal of complaint 
would be no worse off than if mov¬ 
ing defendants had never been made 
parties to the action, moving de¬ 
fendants were entitled to dismissal. 
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U.S.—Broadway & Ninety-Sixth St. 
Realty Corp. v. Loew's Inc., su¬ 
pra. 

Remaining defendants not entitled 
to stay 

Where plaintiffs in libel suit sought 
to dismiss action against all but two 
defendants, such defendants were not 
entitled to stay of proceedings on 
theory that taking of any proceed¬ 
ings without notice to their code¬ 
fendants and an opportunity for them 
to participate might jeopardize right 
of defendants to contribution, since 
if other defendants were to be elim¬ 
inated the hope of contributions 
would thereby be destroyed, and de¬ 
fendants thus could not be harmed 
by any such proceedings. 

U.S.—Neiman-Marcus Co. v, Lait, D. 
C.N.Y., 14 F.R.D. 159. 

57. Defendant not indispensable 

(1) An action may be dismissed 
as against a defendant who is not 
an indispensable party, where juris¬ 
diction of action will thereby be pre¬ 
served. 

U.S.—Cohn V. Columbia Pictures 
Corp., D.C.N.Y., 9 F.R.D. 204—- 

Hastings v. Chrysler Corp., D.C.N. 
Y., 3 F.R.D. 274. 

(2) So, an action by Pennsylvania 
citizen against citizens of such state 
and other states was properly dis¬ 
continued as against Pennsylvania 
defendants on plaintiff’s request in 
order to preserve jurisdiction on the 
basis of diversity of citizenship, as 
such defendants were not indispensa¬ 
ble parties, even though they and 
nonresident defendants were part¬ 
ners. 

U.S.—^Brown v. Ingraham, D.C.Pa., 11 
F.R.D. 522. 

Action, maintainable after dismissal 
of partners 

Even though seven partners had 
been dismissed from action, action 
could subsequently be maintained 
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and the counterclaim and the claim asserted by 
plaintiff arose from the same transaction, the court 
may deny plaintiff’s motion to drop defendant in or¬ 
der to avoid a needless multiplicity of suits.^^ 
Where jurisdiction is based on diversity of citizen¬ 
ship, plaintiff cannot dismiss as to a defendant not 
possessing the requisite diversity if such defendant 
is an indispensable party.59 

Without express reference to the Federal Rules of 
Civil Procedure, it has been recognized that part 
of an action or one count of a complaint may be 
dismissed by order of the court in a proper case.^^ 


However, the court may deny a motion to permit 
withdrawal of part of an action when to do so will 
not work any injustice to plaintiff’s rights. 

Dismissal by one of plaintiffs. Where an action 
is brought by or on behalf of two or more plaintiffs, 
a dismissal as to one of plaintiffs may be granted 
in a proper case.^^ Although there is authority to- 
the contrary,jt has been held that a plaintiff in 
such case may not effect a dismissal merely by filing 
notice thereof in compliance with Rule 41 (a) (1)> 
but must proceed under Rule 21 of the Rules. 


B. INVOLUNTARY DISMISSAL 


1. In General 


§791. In General 

A federal court has the authority and duty to decide- 
whether a case should be dismissed on the merits, but 
outright dismissal for reasons not going to the merits is 
viewed with disfavor, and ordinarily a motion to dis¬ 
miss should not be granted. 


While a federal district court in the exercise of 
its original jurisdiction has the authority and the 
duty to decide whether a case should be dismissed 
on the merits,and has no alternative but to grant 
dismissal when confronted with long established law 


agrainst remaining three partners, 
who were sued in their individual ca¬ 
pacities. 

U.S.—Taormina Corp. v. Escobedo, C. 
A.Tex., 254 F.2d 171, certiorari de¬ 
nied 79 S.Ct. 44, 358 U.S. 827, 3 L. 
Ed.2d 66. 

58. U.S.—L. G. Defelice & Son, Inc. 
V. Globe Indem. Co., D.C.N.T., 23 F. 
R.D. 275. 

59. U.S.—^U. S. V. Thomas Steel 
Corp., D.C.Ohio, 107 F.Supp, 418, 
followed in U. S. v. Youngstown 
Sheet & Tube Co., 107 F.Supp. 425. 

60. Injunctive relief 

Where Price Administrator, in an 
action for an injunction and treble 
damages based on alleged violations 
of Emergency Price Control Act and 
regulations issued thereunder, with¬ 
drew his request for injunctive relief 
because regulation fixing maximum 
prices had been amended to exclude 
future sales of type in question, 
count requesting injunctive relief 
would be dismissed. 

TJ.S.—Porter v. Pinch, D.C.Mich., 65 
F.Supp. 168. 

Before adoption of Pederal Buies 
Before the adoption of the Federal 
Pules, in an action removed from a 
state court, it was held that court 
would permit plaintiff to discontinue 
his suit as to part of the amount 
sued on, which he could do before 
removal under state law authorizing 
amendments at any stage of the 
cause as matter of right. 

Xj.s. —^Nussbaum v. Northern Ins. Co., 
C.C.Ga., 40 F. 337. 

61. Maintenance and cure phase 
Where plaintiff had elected to bring 


action at law for recovery of dam¬ 
ages based on negligence and for re¬ 
covery of maintenance and cure, de¬ 
nial of motion to permit withdrawal 
of maintenance and cure phase of 
action in order that new action might 
be instituted in admiralty for main¬ 
tenance and cure would not work 
any injustice to plaintiff’s rights, 
and motion would be denied. 

U.S.—Gibson v. International Freight¬ 
ing Corp., D.C.Pa., 71 F.Supp. 875. 

62. Suit Tby Secretary of Xiabor on 
behalf of employees 
Where Secretary of Labor brought 
suit against employers on behalf of 
two employees for unpaid minimum 
wages and unpaid overtime compen¬ 
sation and, on basis of letter from 
third employee, secretary included 
third employee in suit, and subse¬ 
quently employee brought action in 
his own name against employers to 
recover the compensation allegedly 
due, in view of statute providing for 
dismissal of suit by secretary with¬ 
out prejudice on motion of secretary, 
secretary's motion to dismiss suit in 
so far as it related to third employee 
was addressed solely to discretion of 
court and dismissal would be grant¬ 
ed. 

U.S.—^Mitchell v. Mace Produce Co., 
D.C.Md., 163 F.Supp. 342. 

Action in individual and representa¬ 
tive capacity 

In action for wrongful death to 
recover damages resulting to widow 
and two named children born of mar¬ 
riage, trial court should have per¬ 
mitted widow’s request at the begin¬ 
ning of trial to dismiss action as to 
her personally and individually, while 

63 


continuing to prosecute suit as tutrix 
or next friend of minor children. 

U.S.—Harris v. Illinois Cent. R. Co.,. 
C.A.La., 220 F.2d 734. 

63. rather joining action by infant 
Where a guardian ad litem for an 

infant commenced action against de¬ 
fendant for personal injuries sus¬ 
tained by infant, and infant’s father 
joined in the action and sought dam¬ 
ages for medical expenses and loss 
of services as result of injuries to 
infant, the father could voluntarily 
dismiss action as to him, as plaintiff, 
by filing a notice of dismissal, where 
defendant had not filed answer when 
notice was filed. 

U.S.—Horzepa v. Dauski, D.C.N.Y., 40 
F.Supp. 476. 

64. U.S.—Robertson v. Limestone 
Mfg. Co., D.C.S.C., 20 F.R.D. 365. 

65. U.S.—Bell V. Hood, D.C.Cal., 71 
F.Supp. 813. 

Dismissal of actions or suits: 

For infringement of copyright see 
Copyright and Literary Proper¬ 
ty § 151 b. 

For infringement of patent see 
Patents § 331. 

Third-party proceeding 

Where defendant shipping compa¬ 
ny impleaded United States in action 
under Jones Act by longshoreman 
against shipping company on civil 
side in federal district court, and 
United States objected to transfer 
to the admiralty docket of the suit 
which was not justiciable on civil 
side, and made motion to dismiss 
third-party complaint against it, such 
motion was granted without preju¬ 
dice to commencement of new suit- 
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requiring there are constitutional limitations 

on the power of courts, even in aid of their own 
valid processes, to dismiss an action and thereby 
deprive a party of the opportunity for a hearing on 
the merits of his cause.®”^ A motion for dismissal 
is an extreme remedy,and usually awarded only 
in the absence of a genuine fact issue.^^ The 
Federal Rules of Civil Procedure, 28 U.S.C.A., con- 
-template decision of controversies on the merits 
without unreasonable delay, rather than dismissal 
thereof on technicalities,70 and outright dismissal 
for reasons not going to the merits is viewed with 
disfavor in the federal courts.^l A plaintiff is en¬ 
titled to the opportunity to attempt to establish the 
allegations of his complaint, regardless of how im¬ 


probable it may be that he can do so.7^ 

Motions to dismiss are granted sparingly,73 and 
ordinarily should not be granted7'^ except in clear 
cases.75 Accordingly, while the rule that courts may 
not decline to exercise jurisdiction conferred on 
them has been qualified in certain cases where there 
was no want of another suitable forum,75 the lule 
may not easily be dispensed with,77 and where it is 
evident that a just determination on the merits may 
be had, jurisdiction will not be declined merely as an 
accommodation.78 Where jurisdiction is based on 
diversity of citizenship, the federal district court 
must pass on the merits of any case that would en¬ 
title plaintiff to a trial on the merits in a state 
court.79 


against United States in admiralty 
or impleader of United States as 
third-party respondent after trans¬ 
fer of remainder of action to the ad- 
.miralty side. 

U.S.—^Dell V. American Export Lines. 
Inc., D.C.ISr.Y., 142 F.Supp. 511. 

66. U.S.—Manwell v. Levee Dist. No. 
1, Public Housing Administration, 
D.C.CaL, 165 F.Supp. 439. 

•67. U.S.—Soclete Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A, v. Rogers, App. 
D.C„ 78 S.Ct. 1087, 357 U.S. 197, 2 
L.Ed.2d 1255. 

>68. U.S.—Manwell v. Levee Dist No. 
1, Public Housing Administration, 
D.C.CaL, 165 F.Supp. 439—Warner 
V. First Nat. Bank of Minneapolis, 
D.C.Minn., 135 F.Supp. 687, cause 
remanded on other grounds, C.A., 
236 F.2d 853, certiorari denied 77 S. 
Ct. 226, 352 U.S. 927, 1 L.Ed.2d 162. 

•69. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, supra. 

’70. U.S.—^Moore v. Illinois Cent. R- 
Co., D.C.Miss., 24 F.Supp. 731, re¬ 
versed on other grounds, C.C.A., 
112 F.2d 959, reversed on other 
grounds 61 S.Ct. 754, 312 U.S. 630, 
85 L.Ed. 1089. 

'71. U.S.—^Nagler v. Admiral Corp., 

C. A.N.Y., 248 F.2d 319. 

Professional & Business Men's 

Life Ins. Co. v. Bankers Life Co., 

D. C.Mont., 163 F.Supp. 274—-Mc¬ 
Cormick V. Wood, D.C.N.Y., 156 F. 
Supp. 483. 

F. E. Myers & Bros. Co. v. Goulds 
Pumps, D.C.N.Y., 5 F.R.D. 132. 

"72. U.S.—Kingwood Oil Co. v. Bell, 
C.A.IIL, 204 F.2d 8—Frederick Hart 
& Co. V. Recordgraph Corp., C.C.A. 
Del., 169 F.2d 580—Louisiana Farm¬ 
ers' Protective Union v. Great At¬ 
lantic &. Pacific Tea Co. of Ameri¬ 
ca, C.C.A.Ark., 131 F.2d 419—Con¬ 
tinental Collieries, Inc. v. Shober, | 
C.C.A.Pa., 130 F.2d 631—Leimer v. I 
.State Mut. Life Assur, Co. of Wor¬ 


cester, Mass., C.C.A.Mo., 108 F.2d 
302. 

Myers v. U. S., D.C.N.Y.. 162 F. 
Supp. 913—^Wagner v. New York, 
O. & W. Ry., D.C.Pa,, 146 F.Supp. 
926. 

73. U.S.—^Kingwood Oil Co. v. Bell, 
C.A.I11., 204 F.2d 8. 

Reeser v. Philadelphia Nat. 
League Club, D.C.Pa., 84 F.Supp. 
947—Christo y. U. S., D.C.Pa., 83 
F.Supp. 960—^Amelbo v. Pennsyl¬ 
vania Salt Mfg. Co., D.C.Pa., 83 F. 
Supp. 456—Sheppard v. American 
Dredging Co., D.C.Pa., 77 F.Supp. 
73. 

‘The federal courts under the Fed¬ 
eral Rules of Civil Procedure do not 
usually dispose of cases upon motions 
to dismiss.” 

U.S.—Surface v. Safeway Stores, D.C. 
Neb., 7 F.R.D. 478, 479. 

74, U.S.—Pond V. General Elec. Co., 
C.A.Cal., 256 P.2d 824, certiorari de¬ 
nied 79 S.Ct. 30, 358 U.S. 818, 3 
LEd.2d 60—^Roster v. (American) 
Lumbermens Mut, Cas. Co., C.C.A- 
N.Y., 153 F.2d 888, affirmed 67 S.Ct. 
828, 330 U.S. 618, 91 L,Ed. 1067. 

Hall V. American Cone & Pretzel 
Co., D.C.Pa., 71 F.Supp. 266. 
Agreement to abide by decree 

Where one of three defendants by 
stipulation agreed to abide by any 
lawful decree affecting it, its motion 
to dismiss was denied notwithstand¬ 
ing plaintiffs withdrew every allega¬ 
tion in complaint pertaining to any al¬ 
leged wrongdoing by such defendant 
and deleted from prayer for relief a 
request that such defendant account 
to plaintiffs- 

U.S.—^Kardon v. National Gypsum 
Co., D.C.Pa., 73 F.Supp. 798, opin¬ 
ion supplemented 83 F.Supp. 613. 
Third-party proceeding 

In action by landowner against the 
United States for destruction of min¬ 
eral spring motion by landowner to 
dismiss third-party proceedings 
against city would be denied, where 
third-party proceeding was predicat¬ 
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ed solely on written Indemnity agree¬ 
ment between city and the United 
States, and proceeding raised no is¬ 
sue between landowner and city. 
U.S.—Chapin v. U. S., D.C.S.D., 102 
F.Supp. 638. 

After verdict against codefendant 
Motion to dismiss motorist's com¬ 
plaint for personal injuries and for 
damage to automobile against oper¬ 
ator of motorbus, allegedly negligent 
operation of which caused damages, 
was properly denied where there had 
been a verdict against codefendant 
bus company but no verdict for or 
against operator. 

U.S.—Southeastern Greyhound Lines 
V. McCafferty, C.C.A.Ky., 169 P.2d 
1, certiorari denied 69 S.Ct. 136, 
335 U.S. 861, 93 L.Ed. 407. 

75. U.S.—^Roster v. (American) 
Lumbermens Mut. Cas. Co., C.C.A. 
N.Y., 153 P.2d 888, affirmed 67 S.Ct. 
828, 330 U.S. 618, 91 L.Ed. 1067. 

Hall V. American Cone & Pretzel 
Co., D.C.Pa., 71 F.Supp. 266—Luck- 
enbach S. S. Co. v. Norton, D.C.Pa., 
41 F.Supp. 105. 

76. U.S.—Sheridan v. American Mo¬ 
tors Corp., D.C.Pa., 132 F.Supp. 121 
—^Roster v. (American) Lumber¬ 
mens Mut. Cas. Co., D.C.N.Y., 64 F. 
Supp. 595, affirmed, C.C.A., 153 P.2d 
888, affirmed 67 S.Ct. 828, 330 U.S. 
518, 91 L.Ed. 1067—Mutual Life 
Ins. Co. of N. Y. V. Froehlich, D.C. 
N.J., 60 F.Supp. 902. 

Dismissal because of wrong or incon¬ 
venient venue see supra 5§ 480- 
494. 

Right of federal courts to decline ju¬ 
risdiction generally see Federal 
Courts § 10. 

77. U.S.—Mutual Life Ins. Co. of N. 
Y. V. Froehlich, supra. 

78. U.S.—^Anderson v, British Over¬ 
seas Airways Corp., D.C.N.Y., 144 
F.Supp. 643—^Mutual Life Ins. Co- 
of N. Y. V. Froehlich, D.C.N.X, 60 
F.Supp. 902. 

79. U.S.—Gay v. Heller, CjLFla., 252 
F.2d 313. 
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Complex questions,SO important questions of 
law,SI or matters which may, in part, depend on the 
credibility of witnesses,S2 should not be decided on 
motions to dismiss. 

The Federal Rules of Civil Procedure, rather than 
the state law, govern the disposition of a case in 
the federal courts in which a motion to dismiss was 
filed.S3 Where defendant seeks a dismissal of the 
complaint in his answer, Rule 12 (h) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., providing 
that with certain exceptions a party waives all de¬ 
fenses and objections which he does not present 
either by motion or in his answer, does not apply.34 


§ 792. Discretion of Court 

The court has a wide range of discretion in passing 
on a motion to dismiss. 

A motion to dismiss is addressed to the sound judi¬ 
cial discretion of the court,35 which has a wide range 
of discretion in passing on the motionbut the 
rule does not obtain when the subject matter of 
the action is either one not cognizable in the federal 
courts or one of which the federal courts have been 
expressly deprived of all jurisdiction.^^ The dis¬ 
cretion of the trial court is not an arbitrary one;33 
it is a discretion which should be exercised cau- 
tiously,39 and after due consideration is given to the 


80. U.S.—Murphy v. Bankers Com¬ 
mercial Corp., D.C.N.Y., 111 F.Supp. 
608. 

81. U.S.—Frankel v. Bethlehem-Pair- 
field Shipyard, D.C.Md., 46 P Supp. 
242, affirmed, C.C.A., 132 P.2d 634, 
certiorari denied 63 S.Ct. 1030, 319 
U.S. 746, 87 L.Ed. 1702. 

Where coatrolliag* facts are im- 
certain or even somewhat obscure, the 
better practice is not to undertake to 
decide important questions of law on 
motion to dismiss, but only after 
final hearing* on the merits. 

U.S.—Prankel v. Bethlehem-Pairfield 
Shipyard, supra. 

82. U.S.—Murphy v. Bankers’ Com¬ 
mercial Corp., D.C.N.T., 111 P.Supp. 
608. 

83. U.S.—Mooney v. Central Motor 
Lines, C.A.Ohio, 222 P.2d 672— 
Mooney v. Central Motor Lines, C. 
A.Ohio, 222 P.2d 569. 

Former practice 

(1) Before the taking effect of 
Federal Buies of Civil Procedure, 
Buie 41 (b), 28 U.S.C.A., relating to 
involuntary dismissals, the federal 
courts followed state law as to com¬ 
pulsory nonsuits in actions at law. 
U.S.—Coughran v. Bigelow, Utah, 17 

S.Ct. 117, 164 U.S. 301, 41 L.Ed. 
442. 

25 C.J. p 821 notes 93, 94. 

(2) Practice and procedure with 
reference to dismissal of a condemna¬ 
tion proceeding by the fe^leral gov¬ 
ernment in a federal court were re¬ 
quired to conform, as nearly as pos¬ 
sible, to that of the courts of the 
state in which the federal court was 
held. 

U.S.—U. S, V. Meyer, C.C.A.I11., 113 
F,2d 387, certiorari denied Meyer v. 
U. S., 61 S.Ct. 174, two cases, 311 
U.S. 706, 85 L.Ed. 459—U. S. v. Nud- 
elman, C.C.A.Ill., 104 P.2d 649, cer¬ 
tiorari denied JSTudelman v. U. S., 
60 S.Ct. 116, 308 U.S. 689, 84 L.Ed. 
493. 
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84. U.S.-Blank v. Bitker, C.C.A.Ill., 
135 F.2d 962. 

85. U.S.—^Rennie & Laughlin, Inc. v. 
Chrysler Corp., C.A.Cal., 242 F.2d 
28—Delphy v. Bernuth, Lembcke 
Co., C.A.N.T., 217 F.2d 301—Tinkoff 
V. Jarecki, CA.I11., 208 P.2d 861— 
Shotkm V. Westinghouse Elec. & 
Mfg. Co., C.A.C 0 I 0 ., 169 P.2d 825— 
Koster v. (American) Lumbermens 
Mut. Cas. Co., C.C.A.N.T., 153 P.2d 
888, affirmed 67 S.Ct. 828, 330 U.S. 
518, 91 L.Ed. 1067—Halpin v. Sa¬ 
vannah River Electric Co., C.C.A.S. 
C., 41 P.2d 329, certiorari denied 51 
S.Ct. 27, 282 U.S. 848, 75 L.Ed. 752— 
Radio Corporation of America v. 
Emerson, C.C.A.]Sr.T., 296 P. 51, cer¬ 
tiorari denied 44 S.Ct. 456, 265 U.S. 
682, 68 L.Ed. 1190. 

U. S. V. Raines, D.C.Ga., 172 P. 
Supp. 652—^Kirsch v. Barnes, L.C. 
Cal., 157 P.Supp. 671, affirmed, C.A., 
263 P.2d 692—Sheridan v. American 
Motors Corp., D.C.Pa., 132 P.Supp. 
121—Livingstone v. Hobby, D.C.Pa., 
127 F.Supp. 463—Berrios v. Bull 
Insular Line, D.C.Puerto Rico, 109 
F.Supp. 858—Highway Ins. Under¬ 
writers V. Nichols, D.C.Okl., 85 P. 
Supp. 527. 

D.C.—^Daquila v. Schlosberg, 253 P. 
2d 888, 102 U.S.APP.D.C. 366. 

Where complaint prays for equitable 
relief 

U.S.—Gentry v. Hibernia Bank, L.C. 
Cal., 152 P.Supp. 469. 

Motion based on impropriety of ex. 
ercising jurisdiction 
Motion to dismiss based not on lack 
of jurisdiction under Federal Declar¬ 
atory Judgments Act but rather on 
impropriety of exercising that juris¬ 
diction is a motion addressed to the 
discretion of court. 

U.S.—State Farm Mut. Auto. Ins. 
Co. V. West, D.C.Md., 149 P.Supp. 
289. 

Third-party complaint 

(1) Dismissal of third-party com¬ 
plaint rests within sound discretion 
of court. 


U.S.—Schott V. Colonial Baking Co., 
D.C.Ark., Ill P.Supp. 13—State of 
Md., to Use and Benefit of Wood v. 
Robinson, D.C.Md, 74 P Supp. 279. 

R. P. C. V. Duke, D.C.Md., 14 P.R. 
D. 265. 

(2) Refusal to dismiss was held 
proper under circumstances. 

U.S.—^Waylander-Peterson Co. v. 

Great Northern By. Co., C.A.Mmn., 
201 P.2d 408, 37 A L.R.2d 1399. 

Kratke v. Denver & R. G. W. R. 
Co., D.C.Colo., 15 P.R,D. 4. 

86. U.S.—U. S. V. Carolina Ware¬ 
house Co., D.C.S.C., 4 P.R.D. 291. 

Discretion exercised to grant motion 
U.S—Gentry v. Hibernia Bank, D.C. 
Cal., 152 P.Supp. 469—New York 
Milk Shed Transp., Inc. v. Meyers, 
D.C.N.Y., 144 P.Supp. 174—Linehan 
V. Waterfront Commission of New 
York Harbor, D.C.N.Y., 116 P.Supp. 
401—Highway Ins. Underwriters v. 
Nichols, D.C.Okl., 85 P.Supp. 527. 

Motion denied In exercise of discre¬ 
tion 

U.S.—California Brewing Co. v. Red 
Star Yeast & Products Co., D.C. 
Cal., 19 P.R.D. 179. 

87. U.S.—^Berrios v. Bull Insular 
Line, D.C.Puerto Rico, 109 P.Supp. 
858. 

88. U.S.—^Highway Ins. Underwrit¬ 
ers V. Nichols, D.C.Okl., 85 F.Supp. 
627, 

89. U.S.—^Rennie & Laughlin, Inc. v. 
Chrysler Corp., C.A.Cal., 242 P.2d 
208. 

Dismissal held not abuse of discre- 
tion 

U.S.—Fielding v. Allen, C.A.N.Y.. 181 
F.2d 163, certiorari denied 71 S.Ct. 
46, 340 U.S. 817, 95 L.Ed. 600. 

Dismissal held improper under cir¬ 
cumstances 

U.S.—R. P. Farnsworth & Co. v. Globe 
Marble & Granite Corp., C.A.Tex., 
250 F.2d 636—Brown v. Quinlan, 
1 Inc., C.C.A.I11., 138 P.2d 228. 
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rights of the par ties 90 and the facts and circum¬ 
stances of the particuar case.^i 

§ 793. Availability, or Prior Use, of Other 
Remedy 

A motion to dismiss may be denied where the defend¬ 
ant may avail himself of other remedies open to him. 

A motion to dismiss may be denied as a matter 
of discretion where defendant may avail himself 
of other remedies open to him,92 such as a motion 
for a separate trial,93 or where the defense or ob¬ 
jection may be raised by answer,94 or where the 
defect may be remedied by amendment,95 or by 
recasting the complaint,9 5 or where the circum¬ 
stances are such that the action should be stayed 
pending administrative proceedings rather than dis- 
missed.97 So if a defendant needs or desires more 
information, the proper procedure is not by motion 


to dismiss, but by resort to the means provided by 
the Federal Rules of Civil Procedure for securing 
that information,9 3 that is, by motion for a more 
definite statement,99 or by interrogatories, deposi¬ 
tion, or discovery.^ Where the complaint was dis¬ 
missed on the court’s own initiative, it is of no con¬ 
sequence whether or not it could have been properly 
dismissed, under the circumstances, by motion of 
defendant.2 

Motion for summary judgment. If a complaint 
states any claim on which plaintiff might possibly 
recover, it should not be dismissed without a trial 
or motion for summary judgment,3 and a motion 
for a summary judgment, rather than a motion to 
dismiss is the proper way of determining whether 
defendant is entitled to a judgment either on the 
pleadings or on the basis of extrinsic facts estab¬ 
lished by affidavits, depositions, or stipulations.^ 


90. U.S.—Highway Ins. Underwrit¬ 
ers V. Nichols, U.C.Okl., 85 P.Supp. 
527. 

91. U.S.—Livingstone v. Hobby, D.C. 
Pa., 127 F.Supp. 463. 

92. U.S,—Federal Deposit Ins. Cor¬ 
poration V, Lotsch, D.C.N.T., 3 F.R. 
D. 464. 

Plea in abatement 

(1) Misnomer of corporation was 
held properly raised by motion to dis¬ 
miss action against corporation in 
lieu of old plea in abatement. 

U.S. — U. S. V. A, H. Fischer Lumber 

Co., C.C.A.S.C., 162 F.2d 872. 

(2) There is, however, authority to 
the effect that where a pleading de¬ 
scribes a party to the action as a 
corporation when in fact it was a 
partnership, objection to the error 
should be made by a plea in abate¬ 
ment disclosing the misnomer and 
the party’s true name, and the court 
should permit an amendment, if de¬ 
sired, rather than dismiss the action. 
U.S.—Bowles V. Marx Hide & Tallow 

Co., D.C.Ky., 4 F.R.D. 297. 

93. U.S.—Federal Deposit Ins. Cor¬ 
poration V. Lotsch, D.C.N.T., 3 F.R. 
D. 464. 

94. U.S.—Plitt V. Hofterbert, D.C. 
Md., 125 F.Supp. 809. 

Gallagher v. General Mach. Co., 
D.C.Pa., 9 F.R.D. 324. 

95. U.S.—Padbury v. Dairymen’s 
League Co-op. Ass’n, D.C.Pa., 119 F. 
Supp. 738. 

Montgomery Ward & Co. v. Unit¬ 
ed Retail, Wholesale & Department 
Store Emp. of America, CIO, D.C. 
Mo., 7 F.R.D. 289. 

Action, predicated on erroneous the¬ 
ory 

Where action for judgment for tort 
because of alleged libels was predi¬ 
cated on erroneous theory that ac¬ 
tion was authorized by Federal Rule 


relating to class actions, petition 
would not be dismissed but plaintiff 
would be granted leave to amend 
complaint, if it so desired, so as to 
state cause of action for libel against 
individual defendants named. 

U.S—Montgomery Ward & Co. v. 
United Retail, Wholesale & De¬ 
partment Store Emp. of America, 
CIO, supra. 

96. U.S.—Magnetic Engineering & 
Mfg. Co. V. Dings Magnetic Sep¬ 
arator Co., D.C NY., 86 F Supp. 13, 
appeal dismissed in part and modi¬ 
fied in part on other grounds, C.A., 
178 P.2d 866. 

Baum V. Union Pac. R. Co., D.C. 
Mo., 9 F.R.D. 540. 

97. U.S.—^Apgar Travel Agency v. 
International Air Transport Ass’n, 
D.CN.T., 107 F.Supp. 706. 

98. U.S.—Picking v. Pennsylvania R. 
Co., C C.A,Pa., 151 P.2d 240, rehear¬ 
ing denied 152 F.2d 753. 

Federal Life Ins. Co. v. Holod, 
D.C.Pa, 28 F.Supp. 270. 

Richard Paul, Inc., v. Union Imp. 
Co., D.C.Del., 3 F.R.D. 372. 

99. U.S.—Galdi v. Jones, C.C.A.Conn., 
141 F.2d 984. 

Coyle V. Philadelphia Macaroni 
Co., D.C.Pa., 9 F.R.D. 331, 

Prior to 1948 amendment of Fed¬ 
eral Rules of Civil Procedure, Rule 
12 (e), 28 U.S.C.A., proper procedure 
was by motion for more definite state¬ 
ment or for a bill of particulars. 

U.S.—Porter v. Karavas, C.C.A.N.M., 
157 P 2d 984—Bowles v. Wheeler, 
C.C.A.Or., 152 F.2d 34, certiorari de¬ 
nied 66 S.Ct. 265, 326 U.S. 775, 90 
L Ed. 468—Picking v. Pennsylvania 
R. Co., C.aA.Pa., 151 P.2d 240, re¬ 
hearing denied 152 P.2d 753— 
Bowles V. Glick Bros. Lumber Co., 
C.C.A.CaL, 146 F.2d 566, followed 
in Bowles v. Ray, 146 F.2d 652, cer¬ 
tiorari denied 65 S.Ct. 1554, 325 1 
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U. S. 877, 89 L.Ed. 1994, rehearing 
denied 66 S.Ct. 12, 326 U.S. 804, 90 
L.Ed. 490—U. S. V. Sinclair Refining 
Co., C.C.A.Okl., 126 P.2d 827. 

Boulevard Airport v. Consolidat¬ 
ed Vultee Aircraft Corp., D.C.Pa., 
85 P.Supp. 876. 

Bleecker v. Drury, D.C.N.T., 3 F. 
R D. 325—Alden-Rochelle, Inc., v. 
American Soc. of Composers, Au¬ 
thors and Publishers, D.C.N.Y., 3 F. 
R.D, 157—Johnson v. Johnson & 
Co., D.C.Ga., 2 F.R.D. 291—Rambo 

V. U. S., D.C.Ga, 2 F.RD. 200. 

1. U.S.—Galdi V. Jones, C.C.A.Conn., 
141 F.2d 984. 

Hartleib v. General Motors Corp., 
D.C.Ohio, 10 F.R.D. OSO—Superior 
Tube Co. V. Delaware Aircraft In¬ 
dustries, D.C.Del., 4 F.R.D. 139. 

2. U.S.—General Houses v. R. F. C., 
D.C.llL, 81 F.Supp. 202. 

3. U.S.—Sunbeam Corp. v. Payless 
Drug Stores, D.C.Cal., 113 F.Supp. 
31. 

Judgment quieting title 

Where bank, to which conservator 
of savings association, which was 
payee of notes and beneficiary of 
trust deeds given to secure notes, 
had assigned notes and deeds, which 
thereafter, pursuant to court order, 
were delivered to association, and 
trustors, trustee, and association as¬ 
serted quiet title claims, and bank 
filed disclaimer of interest in realty 
involved, expressly reserving rights 
against association, the effective pro¬ 
cedure to quiet title was by judg¬ 
ment under the summary judgment 
procedure, not dismissal. 

U.S.—Federal Home Loan Bank of 
San Francisco v. Long Beach Fed¬ 
eral Sav. & Loan Ass’n, D.C.Cal., 122 
F.Supp. 401. 

4. U.S.—Johnson V. Johnson & Co., 
D.C.Ga., 2 F.R.D. 291. 

Motion for summary judgment and 
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§ 794. Dismissal of Part of Action or as to 
Some Parties 

A partial dismissal, either as to causes or parties, is 
proper where warranted by the facts and circumstances 
of the case. 

The fact that a plaintiff may not be entitled to all 
the relief sought does not necessarily warrant dis¬ 
missal of the entire action.^ Accordingly, the court 
may dismiss as to one of two or more separable 
causes of action,^ or a motion to dismiss may be sus¬ 
tained as to one count of the complaint and over¬ 
ruled as to another.7 

The court will dismiss with respect to causes or 
claims as to which it does not have jurisdiction and 
deny dismissal with respect to other causes or 
claims.^ Where the complaint alleges a federal 
cause of action under a federal statute and a 
common-law cause of action with respect to which 
the court is without jurisdiction because of lack 
of diversity of citizenship, the federal cause of ac¬ 
tion will not be dismissed on dismissal of the com¬ 
mon-law cause.9 Dismissal of the whole complaint 
will not be granted where plaintiff states a good 
cause of action on his own behalf and a defective 
class action, but in such case dismissal will be with 
leave to plaintiff to amend the complaint so as to 
allege merely an individual action on his own be- 
half.i<> 

A motion addressed to the dismissal of an action 
as a whole and not to each of separate counts or 
causes of action should be denied in its entirety if 


one of the causes of action is sufficient, unless the 
court chooses to regard the motion as addressed 
separately to each cause.^i 

As to some parties. Where no relief is sought 
against some of the parties named as defendants, 
a dismissal as to them may be properT^ An action 
against joint tort-feasors is properly dismissed as 
to a surety, but not as to other defendants, where 
a separate defense of the surety is upheldd^ Where 
the motion to dismiss is tendered by a defendant 
named as such only in part of the claims alleged, the 
decision thereon will be with respect to such 
claims.^'* Where the several plaintiffs to an action 
do not present claims involving the necessary juris¬ 
dictional amount, but an amendment adds a plaintiff 
whose claim does involve such amount, the action 
may be continued with respect to the added plaintiff 
thereby avoiding the delay and expense of the in¬ 
stitution of a new action.^5 

§ 795. Former Practice in Suits in Equity 

During a period preceding the taking effect of the 
Federal Rules of Civil Procedure, involuntary dismissals 
of suits in equity were controlled by pertment provisions 
of the Equity Rules and, to some extent, by rules adopted 
by the district courts. 

Between February 1, 1913, the effective date of 
Equity Rules, and September 16, 1938, the effective 
date of Federal Rules of Civil Procedure, 28 U.S. 
C.A., involuntary dismissals of suits in equity were 
controlled by the Equity Rules^® and such further 


motion to dismiss compared see in¬ 
fra § 844. 

Exemption from statutory provisions 

Whether plaintiff and interveners 
were exempt from minimum wagre 
and maximum hours provisions of 
Fair Labor Standards Act could not 
be determined on defendant's motion 
to dismiss petition and interventions, 
the proper method for raising: such 
question being by a motion for sum¬ 
mary judgment. 

■U.S.—Johnson v. Johnson & Co., su¬ 
pra. 

5 ^ U.S.—Refoule v. Ellis, D.C.Ga., 74 
P.Supp. 336, 

6. XJ.S.—^Fielding v. Allen, C.A.N.T., 
181 F.2d 163, certiorari denied 71 
S.Ct. 46. 340 U.S. 817, 95 L Ed. 600 
—Hanna v. Brictson Mfg. Co., C.C. 
A.SD, 62 F 2d 139—Pinaud, Inc., 
V. Huebschman, B.C.N'.T., 27 F.2d 
531, affirmed, C.C.A., Huebschman 
V. Pinaud, Inc., 27 F.2d 538, certio¬ 
rari denied 49 S.Ct. 80, 278 U.S. 644, 
73 L.Ed. 558. 

Kronconsent of sovereign to sue 

In action against the United States 
to quiet title, defense on preliminary 
bearing that United States had not 


consented to such action was not 
fatal, although clearly a good defense 
to the part of plaintiff's claim to 
which it related, where such part of 
the claim could be dismissed as sur¬ 
plusage without affecting the remain¬ 
der. 

U.S.—Chilcutt V. U. S., I>.C.Ky., 64 
F.Supp. 38. 

Separate trial 

Where seaman in first instance, 
elected to sue employer under Jones 
Act, and employer brought in ship¬ 
yards as third-party defendants, aft¬ 
er which seaman amended complaint 
to state a common-law negligence ac¬ 
tion against shipyards, in order to re¬ 
lieve complication, expedite litigation, 
and minimize the cost thereof, court 
reinstated pleadings against third- 
party defendants on condition that 
several claims or causes of action be 
severed and suit under Jones Act be 
first tried. 

U.S.—Ginsburg v. Standard Oil Co. of 
Kew Jersey, U.C-N-T., 6 F.R.D. 48. 

7. U.S.—Francis v. Humphrey, D.C. 
Ill., 25 F.Supp. 1. 

8. U.S.—^Abbott V. American Mach. 
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& Foundry Co., D.C.N.Y., 9 FR.D. 
310. 

Dismissal for want of pecuniary ju¬ 
risdiction 

U.S —Hamseyer v. Contestabile, U.C. 
Pa., 86 F.Supp. 104. 

9. U.S.—Moore v. Atlantic Coast 
Line R. Co., D.C.Pa., 98 F.Supp. 
375. 

10. U.S.—speed v. Transamerica 
Corp., U.C.Del., 5 F.R.D. 56. 

11. U.S.—General Inv. Co. v. Lake 
Shore <& M. S. R. Co, Ohio, 250 F. 
160, 162 aC.A. 296. 

Bleecker v. Drury, D.C.N.T., 3 F. 
R.D. 325. 

12. U.S.—U. S. V. Mathews, D.C.N. 
Y., 1 F.Supp. 562. 

13. U.S.—^Atchison v. Gulf Refining 
Co., C.A.La., 174 F.2d 476. 

14. U.S. —^Moore v. Gorman, D.C.]Sr.Y., 
75 P.Supp. 453. 

15. U.S.—Hackner v. Guaranty Trust 
Co. of New York, C.C.A.N.Y., 117 F. 
2d 95, certiorari denied 61 S.Ct, 
835, 313 U.S. 559, 85 L.Ed. 1520. 

16. U.S.—U. S. V. Armstrong, C.C.A 
Okl., 26 F.2d 227. 
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rules, not inconsistent therewith, as were made and 
adopted by district courtsA*^ 

Although other rules were sometimes considered 
or applied, such as Rule 57, relating to dismissal of a 
suit not reinstated within one year after having been 
dropped from the trial calendar,the rule most 
frequently applied was Rule 29 which, after abolish¬ 
ing demurrers and pleas, provided that every defense 
in point of law arising on the face of the bill, 
whether for misjoinder, nonjoinder, or insufficiency 
of fact to constitute a valid cause of action in equity, 
which might previously have been made by demurrer 
or plea, should be made by motion to dismiss or in 
the answer, and contained further provisions as to 
the disposition of such points of law before final 
hearing, and as to the filing of an answer or the 


entry of a decree pro confesso after tlie denial of 
a motion to dismiss.!^ 

While it was not proper to say that every motion 
to dismiss was equivalent to a demurrer for want of 
facts,nevertheless, in respect of the matters cov¬ 
ered by Rule 29, a motion to dismiss was a substi¬ 
tute for^i and took the place,22 was in the nature, 
answered the purpose,24 and had the force and ef- 
fect,25 of a demurrer. 

When appearing on the face of the bill, prematur¬ 
ity of the suit,26 or bar of the suit by lachcs27 or 
the statute of limitations,28 could be taken advan¬ 
tage of by motion to dismiss. On the other hand, a 
motion to dismiss was not available to present denials 
or to tender issues of fact.29 


Motions made during* period 

(1) Where case was set down for 
hearing on motion to dismiss bill of 
complaint before effective date of 
Federal Buies of Civil Procedure, 
28 U.S.C.A., court would conclude case 
in accordance with equity procedure 
in effect at time bill of complaint was 
filed. 

U.S.—New York Life Ins. Co. v. Mor¬ 
ris, D.C.Pa., 26 P.Supp. 604. 

(2) A motion to dismiss bill and 
counterclaim made, argued, and sub¬ 
mitted for decision in August, 1938, 
was governed by the procedure in 
effect at that time. 

U.S.—Leach v. Ross Heater & Man¬ 
ufacturing Co„ C.C.A.N.T., 104 P.2d 
88 . 

17. Rules dealing with dismissal for 
want of prosecution 

U.S.—Krause v. Mississippi Coal Cor¬ 
poration, CC.A.I11., 93 P.2d 515— 
U. S. V. Sterling, C.C.A.N.Y., 70 F. 
2d 708, certiorari denied Commer¬ 
cial Trust Co. of New York v. U. 
S., 55 S.Ct. 97, 293 U.S. 584. 79 L. 
Ed. 679. 

Partridge v. Ainley, D.C.N.Y., 28 
P.Supp. 472. 

18. U.S.—Welch V. Buggles-Coles 
Engineering Co., C.C.A.N.Y., 19 P. 
2d 288—Maison Dorin Soci^t6 Ano- 
nyme v. Arnold, C.C.A.N.Y., 16 P. 
2d 977, certiorari denied 47 S.Ct. 
571, 273 U.S. 766, 767, 71 L.Ed. 881. 

Rule was not mandatory 

U.S—Pickett V. P. B. Stearns Co., B. 

C.Ohio, 2 F.2d 600. 

Under earlier rules 

Decisions as to dismissals under 
Equity Rules, 1842, for failure of 
plaintiff to take certain steps are 
summarized in 21 C.J. p 635 note 37 
Ca]. 

19. U.S.—^Associated Press v. KVOS, 
Inc., aC.A.Wash., 80 P.2d 575, re¬ 
versed on other grounds 57 S.Ct. 
197, 299 U.S. 269, 81 L.Ed. 183— 
Baush Mach. Tool Co. v. Aluminum 
Co. of America, D.C.Conn., 60 P.2d 


I 586, affirmed, C.CA., '63 P.2d 778, 

I certiorari denied Aluminum Co. of 
America v. Baush Mach. Tool Co., 
53 S.Ct. 658, 289 US. 739, 77 L. 
Ed. 1486—Paridy v. Caterpillar 
Tractor Co, C.C.A.IIL, 48 P.2d 166 
—McMullen v. Lewis, C.C.A.W.Va, 
32 P.2d 481, certiorari denied 50 
S.Ct. 26, 280 U.S. 666, 74 L.Ed. 620. 

Romaniuk v. Locke, D.C.N.Y., 3 
P.Supp, 529. 

Hyams v. Old Dominion Co., D.C. 
Me., 204 P. 681, modified on other 
grounds 209 P. 808, 126 C.C.A. 632, 
certiorari denied 34 S.Ct. 603, 232 
US. 726, 58 LEd. 816. 

21 C.J. p 638 note 16 [e]. 

Purpose of Rule was to simplify 
the procedure and expedite the liti¬ 
gation in equity cases by requiring 
defendant to make all of his objec¬ 
tions in two types of response. 

D.C.—Schlaefer v. Schlaefer, 112 P. 
2d 177, 71 App.D.C. 350, 130 A.L.R. 
1014—Herzog v. Hubard, 98 P.2d 
255, 68 App.D.C. 383. 

Single motion 

The Rule manifested an intent that 
every defense in point of law ap¬ 
pearing on the face of the bill should 
be incorporated in a single motion to 
dismiss. 

D.C.—^Herzog v. Hubard, supra. 

Motion to make more definite was 
considered as a motion to dismiss. 
U.S.—In re Lowry Sc Pike, D.C.Wash., 
294 P. 906. 

Demurrer could be considered as a 

motion to dismiss. 

U.S.—Thome v. Lynch, D.C.Minn., 269 
P. 995. 

Before or after filing of answer 

(1) Although the court could en¬ 
tertain a motion to dismiss for want 
of equity apparent on the face of 
the hill at any time before hearing, 
the Rule contemplated that it should 
be made before the answer was filed. 
U.S.—^U. S. V. Railway Employes’ De¬ 
partment, American Federation of 
Labor, D.C.I11., 286 P. 228. 
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(2) However, the fact that defend¬ 
ant had filed an answer was held not 
to prevent him from making a mo¬ 
tion to dismiss. 

U S.—Andrew Jergens Co. v. Bonded 
Products Corporation, D.C N Y., 9 
P.2d 114. 

Caesar v. Joseph Pernick Co., D.C. 
N.Y., 1 P.Supp. 290. 

20. U.S.—^Andis v. Schick Dry Sha¬ 
ver, C.C.A.W 1 S., 94 F.2d 271. 

21. U.S.—Polk Co. V. Glover, Pla., 59 
S.Ct. 15, 305 U.S. 6, 83 L.Ed. 6. 

22. U.S.—^Ansehl v. Puritan Pharma¬ 
ceutical Co., C.C.A.Mo., 61 P.2d 131, 
certiorari denied Puritan Pharma¬ 
ceutical Co. V. Ansehl, 53 S.Ct. 224, 
287 U.S. 666, 77 L.Ed. 374—Atia 
Sales Corporation v. Howard, C. 
C.A.N.Y., 33 P.2d 88. 

23. U.S.—Winget v. Rockwood, C.C. 
A.Minn., 69 P.2d 326. 

24. U.S.—^Andis v. Schick Dry Shav¬ 
er, C.C.A.Wis., 94 F.2d 271. 

Motion performed oflace of demurrer 
U.S.—Schindler v. Spackman, C.C.A. 
S.D., 16 P.2d 45. 

25. U.S.—^Martin v. James B. Berry 
Sons’ Co., C.C.A.R.I., 83 P.2d 857. 

26. U.S.—Oregon-Washington Water 
Service Co. v. City of Hoquiam, C. 
C.A.Wash., 29 P.2d 666. 

27. U.S.—Young V. Southern Pac. 
Co., C.C.A.N.Y., 34 P.2d 136, certio¬ 
rari denied 50 S.Ct. 68, 280 U.S. 597, 
74 L.Ed. 643—^McMullen v. Lewis 

C. C.A,W.Va., 32 P.2d 481, certio¬ 
rari denied 50 S.Ct. 26, 280 U.S. 
566. 74 L.Ed. 620. 

Alexander v. Fidelity Trust Co., 

D. C.Pa., 216 P. 791. 

28. U.S.—Nitkey v. S. T. McKnight 
Co., C.C.A.Minn., 87 F.2d 916, cer¬ 
tiorari denied 67 S.Ct. 925, SOI U. 
S. 697, 81 L.Ed. 1352, rehearing de¬ 
nied 68 S.Ct. 5, 302 U.S. 773, 82 L. 
Ed. 599. 

29. U.S.—^Andrew Jergens Co. v. 
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In view of provisions for transfer to the law side 
of the court of a suit which was commenced as a 
suit in equity but should have been brought as an 
action at law, the existence of an adequate remedy 
at law was not ground for dismissal of a bill in 
equity,^® except where the case was not properly 
transferable to the law docket^i or complainant 
stood on his bill in equity and insisted on his right 

to relief in equity.^ 2 

A motion to dismiss the bill of complaint on the 
ground that it failed to state a cause of action was 
addressed to the sufficiency of the allegations of the 


bill.3^ For the purpose of the motion, the facts,^^ 
but not the conclusions of law,^^ set forth in the 
bill stood admitted. In passing on the motion, the 
court was confined to the bill,^^ or the bill as ampli¬ 
fied by a bill of particulars and annexed exhibits, 
and was not at liberty to consider affidavits or other 
evidence,38 allegations in the answer,^^ or facts stat¬ 
ed in defendant’s brief.^® 

In determining the sufficiency of a bill as against 
a motion to dismiss, the court looked wholly to 
substance^^ and declined to dismiss except in a plain 
and clear case;'^^ it was the duty of the court to 


Bonded Products Corporation, B.C. 
K.Y., 9 F.2d 114. 

Reconstruction Finance Corpora¬ 
tion V. Central Republic Trust Co., 

D.C.Ill, 11 F.Supp. 976. 

E. B. Badger Co. v. Arnold, C.C.A. 
Mass., 282 F. 115. 

30. U.S.—^Woods-Faulkner & Co. v. 
Michelson, C.C.A.Mo., 63 F 2d 569 
—Lyons Milling Co. v. Goffe & 
Carkener, C.CA.Kan., 46 F.2d 241, 
83 A.L.R. 501—^Pierce v. National 
Bank of Commerce in St. Louis, C. 
C.A.MO., 268 F. 487. 

Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172. 

31. XJ.S.—Stewart v. American Life 
Ins. Co., C.C.A.Kan., 80 F.2d 600, 
reheard 85 F.2d 791, reversed on 
other grounds American Life Ins. 
Co. V. Stewart, 57 S.Ct. 377, 300 
U.S. 203, 81 L.Ed. 605, 111 A.L.R. 
1268. 

32. U.S.—Nitkey v. S. T. McKnight 
Co., C.C.A.Minn., 87 F.2d 916, cer¬ 
tiorari denied 57 S.Ct. 925, 301 U. 
S. 697, 81 L.Ed. 1352, rehearing de¬ 
nied 58 S.Ct. 5, 302 U.S. 773, 82 L. 
Ed. 599—Investors’ Guaranty Cor¬ 
poration V. Luikart, C.C.A.Wyo., 5 

F.2d 793. 

33. U.S.—Polk Co. V. Glover, Fla., 
59 S.Ct. 15, 305 U.S. 5, 83 L.Ed. 6. 

34. U.S.—^Polk Co. V. Glover, supra. 
Regents of University System 

of Georgia v. Page, C.C.A.Ga., 81 
F.2d 577, conformed to, D.C., 18 F. 
Supp. 62, affirmed, C.C.A., Page v. 
Regents of University System of 
Georgia, 93 P.2d 887, reversed on 
other grounds Allen v. Regents of 
University System of Georgia, 68 S. 
Ct. 980, 304 U.S. 439, 82 L.Ed. 1448, 
rehearing denied 68 S.Ct. 1053, 304 
U.S. 690, 82 L.Ed. 1550. 

Nettles V. Walcott, D.C.Conn., 25 
F.Supp. 36, affirmed, C.C.A., 107 F. 
2d 738—Cottman Co. v. Dailey, D.C. 
Md., 20 F.Supp. 142, affirmed, C.C.A., 
94 F.2d 85—Trophy Tower Sales 
Corporation v. Gillette Safety Raz¬ 
or Co., D.C.N.Y., 5 F.Supp. 900— 
Northern Texas Telephone Co. v. 
City of Sherman, Tex.. D.C.Tex., 4 
F.Supp. 664. 


Facts properly pleaded 

(1) Facts properly pleaded were 
taken as admitted. 

U.S.—Rommel v. Metropolitan Life 
Ins. Co, C.C.A.Ky., 70 F-2d 832— 
Corn Exchange Bank v. Miller, D. 
CN.Y., 16 F.2d 456. 

(2) All facts well pleaded were ad¬ 
mitted by a motion to dismiss. 

U.S.—Winget V. Rockwood, C.C.A. 

Minn, 69 F.2d 326. 

(3) ^ Material facts well pleaded 
were admitted. 

U.S.—^Ansehl v. Puritan Pharmaceuti¬ 
cal Co., C.C.A.MO., 61 F.2d 131, cer¬ 
tiorari denied Puritan Pharmaceuti¬ 
cal Co. V. Ansehl, 53 S.Ct. 224, 287 
U.S. 666, 77 L.Ed. 374. 

(4) Motion to dismiss bill of com¬ 
plaint for lack of equity jurisdiction 
and absence of threatened irrepara¬ 
ble injury because of adequate legal 
remedy admitted facts as alleged in 
bill, so as to obviate necessity of spe¬ 
cial fact findings and conclusions of 
law, contemplated by former Equity 
Rules, Rule 70in addition to opin¬ 
ion written in connection with dis¬ 
missal of bill. 

U.S.—Helmbright v. John A. Gebel- 
ein, Inc., D.C.Md., 19 F.Supp. 621. 
Court assumed allegations to he 
true for purpose of defendant’s mo¬ 
tion to dismiss bill. 

U.S.—McKesson & Robbins v. Char- 
sky, D.C.Colo., 16 F.Supp. 209. 

35. U.S.—^Newport News Shipbuild¬ 
ing & Dry Dock Co. v. Schauffler, 
Va., 58 S.Ct. 466, 303 U.S. 64, 82 
L.Ed. 646. 

United Drug Co. v. Graves, D.C. 
Ala., 34 P.2d 808. 

36. U.S.—Polk Co. V. Glover, Fla., 
59 S.Ct. 15, 305 U.S. 5, 83 L.Ed. 6. 

Richter v. Empire Trust Co., D. 
C.N.Y., 20 F.Supp. 289—^Matthews v. 
Barker, D.C.Idaho, 17 F.Supp. 594 
—Ussesa Sales Co. v. Josam Mfg. 
Co., D.C.N.Y., 2 F.Supp. 190. 

U. S. V. Railway Employes’ De¬ 
partment, American Federation of 
Labor, D.C.Ill., 286 F. 228. 
Divergent holding 

Court could, on motion to dismiss 
bill, determine whether plaintifEs 
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were in fact actually within terms of 
Equity Rule requiring plaintiff su¬ 
ing as stockholder to be a sharehold¬ 
er at time of transaction of which he 
complains, notwithstanding bill al¬ 
leged that plaintiffs \vere sharehold¬ 
ers at time of grievances of which 
they complained. 

U.S.—McQuillen v. National Cash 
Register Co., D.C.Md, 22 F.Supp. 
867. 

37. U.S.—^American Yoting Mach. 
Corporation v. City of New York, 
D.C.N.Y., 2 F.Supp. 191. 

38. U.S—Polk Co. V. Glover, Fla., 59 
S.Ct. 16, 305 U.S. 5, 83 L.Ed. 6. 

American Voting Mach. Corpora¬ 
tion V. City of New York, D.C.N.Y., 
2 F.Supp. 191—^Ussesa Sales Co. v. 
Josam Mfg. Co., D.C.N.Y., 2 F. 
Supp. 190. 

Allegation in affidavit is not deemed 
admitted 

U.S.—Philadelphia Life Ins. Co. v. 
Burgess, D.C.S.G., 18 F.2d 599. 

39. U.S.—Arneson v. Denny, D.C. 
Wash., 25 F.2d 988. 

Conway v. White, C.C.A.Conn., 
292 F. 837—U. S. v. Railway Em¬ 
ployes’ Department, American Fed¬ 
eration of Labor, D.C.Ill., 286 F. 
228. 

40. U.S.—^Richter v. Empire Trust 
Co., D.C.N.Y., 20 F.Supp. 289. 

41. U.S.—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 25 F. 
Supp. 385. 

Absence of cause of action, rather 
than existence of cause of action de¬ 
fectively stated, was necessary to 
warrant dismissal of bill on motion. 
U.S.—Winget v. Rockwood, C.C.A. 

Minn., 69 F.2d 326. 

Bills held sufficient as against mo¬ 
tions to dismiss 

U.S.—Geiger v. First-Troy Nat. Bank 
& Trust Co. of Troy, Ohio, C.CA. 
Ohio. 30 F.2d 7. 

Brogdex Co. v. Food Machinery 
Corporation, D.C.Del., 29 F.Supp. 
698. 

42. U.S.—^Hart v. B. F. Keith Vaude¬ 
ville Exoh., N.Y.. 43 S.Ct. 640, 262 
U.S. 271, 67 L.Ed. 977. 
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deny the motion unless it clearly appeared that the 
bill would have to be dismissed on final hearing.^^ 
In its discretion, the court could decline to pass on 
tlie motion when, in its opinion, convenience and 
justice would be promoted by reserving the ques¬ 
tions for trial.^^ It was improper to dismiss on an 
insufficient groundd^ 

Dismissal was not required by: The quashing of 
service of process, where the court had general juris¬ 
diction of the case;'^^ the fact that the case was of 

2. Grounds 
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purely local interest, where the court had jurisdiction 
by reason of a federal question being involved, 
or by the fact that the bill contained a prayer for 
relief which the court was without power to grant, 
where it presented a case for other reliefd^ 

Dismissal of a bill for failure to state a cause of 
action did not preclude a determination of the issues 
presented by a counterclaim stating a cause of ac¬ 
tion for affirmative relief and the answer thereto. 

IN General 


§ 796. In General 

An action may be dismissed on the ground that as a 
matter of law the plaintiff has no cause of action against 
the defendant, and on various other grounds, but, gen¬ 
erally speaking, courts are reluctant to dismiss claims for 
noncompliance with formalities. 

The language of the Federal Rules of Civil Proce¬ 
dure, Rule 41 (b), 28 U.S.C.A., relating to involun¬ 
tary dismissals suggests that there may be dismissals 


not provided for therein and it seems that, under 
Rule 83, relating to rules by district courts, a dis¬ 
trict court has power to provide by rule for dis¬ 
missals in cases not provided for in Rule 41 (b) or 
other rules.^i Under the Rules, a motion to dismiss 
the action may be made by defendant and granted by 
the court on the ground that, as a matter of law, 
plaintiff has no cause of action against defendant,^^ 


Ansehl v. Puritan Pharmaceutical 
Co., C.C.A-Mo., 61 P.2d 131, certio¬ 
rari denied Puritan Pharmaceutical 
Co. V. Ansehl, 53 S.Ct. 224, 287 U.S. 
666, 77 LEd. 374. 

O'Keefe v. City of Kew Orleans, 
D.C.La., 273 F. 560. 

Douhtful constitutional question 
A motion to dismiss bill in injunc¬ 
tion suit attacking constitutionality 
of a state statute on ground that 
cause of action is not stated should 
be denied if factual allegations raise 
grave doubt of constitutionality of 
statute in mind of trial court. 

U.S.—Gibbs V. Buck, Fla., 59 S.Ct. 
725, 307 U.S. 66, 83 L.Ed. 1111. 

43. U.S.—^Winget v. Hockwood, C. 
C.A.Minn., 69 P.2d 326—-Vitagraph, 
Inc., V. Grobaslu, D.C.Mich., 46 F. 
2d 813—Rorick v. Board of Com’rs 
of Everglades Drainage Dist., D. 
C.Fla., 27 F.2d 377. 

Menominee & Marinette Light & 
Traction Co. v. City of Menominee, 
Mich., D.C.Mich., 11 F.Supp. 9S9. 

Commodores Point Terminal Co. 
V. Hudnall, D.C.Fla., 283 F. 150. 

44. U.S.—Menominee & Marinette 
Light & Traction Co. v. City of 
Menominee, Mich., D.C.Mich., 11 F. 
Supp. 989—^Albee Godfrey Whale 
Creek Co. v. Perkins, D.C.N.Y., 6 
F.Supp. 409. 

21 C.J. p 638 note 16 [e] (3). 

45. U.S.—Premier Malt Products Co. 
V. G. A. Ackerman Printing Co., 
C.C.A.I11., 24 F.2d 89—Boston Acme 
Mines Corporation v. Salma Can¬ 
yon Coal Co., C.C.A.Utah, 3 F.2d 
729. 

46. U.S.—In re Employers Reinsur¬ 
ance Corporation, C.C.A.Tex., 82 


P.2d 373, affirmed Employers Re¬ 
insurance Corporation v. Bryant, 
57 S.Ct. 273, 299 U.S. 374, 81 L.Ed. 
289. 

j 47. U.S.—^Adam Schumann Associ- 
I ates V. City of New York, D.C.N. 

! Y., 27 F.2d 618. 

48. U.S.—^U. S. V. Railway Em¬ 
ployes’ Department, American Fed¬ 
eration of Labor, D.C.Iil., 286 F. 
228. 

49. U.S.—^Lion Mfg. Corporation v. 
Chicago Flexible Shaft Co., C.C.A. 
Ill., 106 F.2d 930. 

50. U.S.—^Hicks v. Bekins Moving & 
Storage Co., C.C.A.Wash., 115 F. 
2d 406—Carnegie Nat. Bank v. City 
of Wolf Point, C.C.A.Mont., 110 F. 
2d 569. 

U. S. ex rel. Shinn v. State of 
Tennessee, D.C.Tenn., 74 F.Supp. 
635. 

51. U.S.—Hicks V. Bekins Moving & 
Storage Co., C.aA.Wash., 115 F,2d 
406. 

52. U.S.—Rafferty v. U. S., C.A.Pa., 
210 F.2d 934. 

“One who has been properly joined 
as a defendant may gain his dismissal 
only by showing that as a matter of 
law, no genuine issue of material 
fact being present, the plaintiff is not 
entitled to recover from him.” 

U.S.—^Atella v. General Elec. Co., D. 

C.R.!., 21 F.R.D. 372, 376. 
Third-party proceedings 

(1) Where neither plaintiff nor de¬ 
fendant as third-party plaintiff made 
any claim against third-party de¬ 
fendant, although third-party plain¬ 
tiff suggested that third-party de¬ 
fendant might be liable to plaintiff, 
third-party defendant asked for noth- 
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mg, and verdict was for defendant, 
third-party plaintilC would have no 
claim against third-party defendant 
and third-party complaint must be 
dismissed. 

U.S.—Mitchell V. Kansas City Pub¬ 
lic Service Co., D.C.Mo., 4 F.R.D. 

323. 

(2) Where guest passenger brought 
action against truck owmer and driv¬ 
er for personal injuries received in 
collision between automobile of host 
motorist and truck, and truck own¬ 
er and driver filed a third-party com¬ 
plaint against host motorist seeking 
contribution in the event motorist 
and truck owner and driver were 
found jointly liable, fact that pas¬ 
senger had executed a valid release 
to host motorist did not warrant di.s- 
missal of third-party complaint be¬ 
fore trial on ground that release ex¬ 
tinguished rights of third parties to 
contribution against host motorist in 
event of joint liability. 

D.C.—Henry Fuel Co. v. Whitebread, 

236 F.2d 742, 99 U.S.App.D.C. 9. 

Dismissal held not required 

In suit under the Labor Manage¬ 
ment Relations Act by employer 
against union for breach of collective 
bargaining agreement providing that 
agreement should be in effect from 
year to year, provided that either 
party might terminate it by written 
notice of not less than sixty days’ 
written notice, union's motion to dis¬ 
miss on ground that union's letter, 
reciting that letter was to serve as 
notice in compliance with sixty days' 
notice stipulation and that union de¬ 
sired a meeting with employer for 
purpose of discussing changes in 
contract, constituted notice and pre- 
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on the ground that the facts admitted at a pre-trial 
hearing show that plaintiff has no cause of action 
against defendant,on the ground that the suit is 
collusive, and not in any real sense adversary,or 
where it appears reasonably certain, after due con¬ 
sideration of the questions involved, that plaintiff 
cannot sustain his claim.^^ court will also 

grant defendants motion to dismiss a cause of action 
with respect to a claim withdrawn in a voluntary bill 
of particulars after the pleading of a counterclaim,^^ 
The court has inherent power to punish abuse of its 
process by dismissal of an action in the interest of 
orderly administration of justice.57 

Generally speaking, however, courts are reluctant 
to dismiss claims for noncompliance with formal¬ 
ities, and it is not a ground for dismissal that the 
suit is in form one in equity and it should be at 
law,^^ there being an adequate remedy at law.^® So 
also absence of equity will not be considered as a 
ground for dismissal before final hearing and the 
facts that no indemnity bond has been given and the 
complaint contains a prayer for a preliminary in¬ 
junction do not, of themselves, require a dismissal, as 
the prayer may not be pressed or granted.^2 Illegal¬ 
ity of the means by which evidence has been pro¬ 
cured does not, in a civil action, afford grounds for 
a motion to dismiss,®^ and neither does the fact that 
the action was instituted in bad faith.^^ A claim of 
privilege cannot be availed of by a motion to dis¬ 
miss.®^ 

In an action by the government against a county 
to enforce a tax lien against the wages of a county 
employee, the fact that the government had not com¬ 


menced an original action against the employee for 
the collection of the taxes does not require dismis¬ 
sal.^^ An action for damages for cancellation of a 
franchise in violation of a state statute will not be 
dismissed on the ground that the statute is uncon¬ 
stitutional.®'^ A federal district court will not dis¬ 
miss a suit in order that the constitutionality of a 
state statute may be determined by the state courts 
where the constitutional question may not require 
determination in order finally to dispose of the 
case,®® or where it is but one of the issues brought 
in by way of defense rather than the basis of the 
suit.® 9 

There are matters which may be grounds for other 
motions, but for which a motion to dismiss will not 
be granted, such as defects in connection with signa¬ 
tures or addresses of attorneys.'^® A motion to dis¬ 
miss on the ground that plaintiff’s attorney was not 
admitted to practice in the district court will not be 
granted where a new suit by plaintiff would be bar¬ 
red by the statute of limitations and the granting of 
the motion would penalize the innocent litigant rath¬ 
er than his attorney.'^! Failure to elect between con¬ 
tract and replevin actions instituted by plaintiff does 
not require dismissal prior to a pre-trial conference 
or a trial.'^^ 

Failure to comply with Rides. Under the Federal 
Rules of Civil Procedure, Rule 41 (b), 28 U.S.C.A., 
for failure of plaintiff to comply with the Rules, a 
defendant may move for dismissal of an action.*^® 

Moot case. An action or complaint may be dis¬ 
missed on the ground that the case has become 
moot.'^^ So dismissal of a suit to enjoin improper 


vented automatic renewal of con¬ 
tract, was denied, and so was motion 
to dismiss on ground that union se¬ 
curity and check-off provisions of 
agreement were illegal under the act, 
so that agreement as a whole could 
not have automatically renewed it¬ 
self. 

U.s.—Paterson Parchment Paper Co. 
V. International Broth, of Paper 
Makers, D.C.Pa., 83 F.Supp. 928. 

53. TJ.S.—Silvera v. Broadway De¬ 
partment Store, D.C.Cal., 35 P. 
Supp. 625. 

D.C.—MacMaugh v. Baldwin, 239 F. 
2d 67, 99 IJ.S.App.D.C. 247. 

54. U.S.—^U. S. V. Johnson, Ind., 63 
set. 1076, 319 IJ.S. 302, 87 L.Ed. 
1413. 

55. U S.—^Neumann v. Bastian-Bless- 
ing Co., D.C.Ill., 70 F.Supp. 447. 

56. U.S.—^Hamilton Watch Co. v. 
Hamilton Chain Co., D.C.R.I., 43 P. 
Supp. 85. 

57. U.S.—Reid v. Prentice-Hall, Inc., 
C.A.Ohio, 261 F.2d 700. 


58. U.S.—Taterka v. Brownell, D.C. 
N.T., 143 F.Supp. 67. 

59. U.S.—Therm ex Co. v. Dawson, 
D.C.Ill., 25 F.Supp. 414. 

60. U.S.—Grauman v. City Co. of 

New York, D.C.N.Y., 31 F.Supp. 

172—Berger v. McHugh, D.C.Pa., 
26 F.Supp. 107. 

61. U.S.—Caron Corporation v. Wolf 
Drug Co., D.C.N.J., 40 F.Supp. 103. 

62. U S.—Therm ex Co. v. Dawson, 
D.C.Ill., 25 F.Supp. 414. 

63. U.S.—Bowles v. Glick Bros. 
Dumber Co., C.C.A Cal., 146 P.2d 
566, followed in Bowles v. Ray, 
146 F.2d 652, and certiorari denied 
Glick Bros. Dumber Co. v. Bowles, 
65 S.Ct. 1564, 325 U.S. 877, 89 D. 
Ed. 1994, rehearing denied 66 S.Ct. 
12, 326 U.S. 804, 90 D.Ed. 490. 

64. U.S.—^U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 F.R.D. 510. 

65. U S.—Olan Mills, Inc., of Ten¬ 
nessee V. Enterprise Pub. Co., C.A. 
Da., 210 F.2d 895. 
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68. U.S.—U. S. V. Newhard, D.C.Pa., 

128 F.Supp. 805. 

67. U.S —E. D. Bowen <& Co. v. Amer¬ 
ican Motors Sales Corp., Hudson 
Motor Division, D.C.Va., 153 F. 
Supp. 42. 

68. U S —Mott V. City of Flora, D. 

C. Ill., 3 F.R.D. 233. 

69. U.S.—Mott V. City of Flora, su¬ 
pra. 

70. U.S.—Bareco Oil Co. v. Alexan¬ 
der, D.C.Iowa, 33 F.Supp. 32. 

Miller v. Long, D.C.S.C., 7 F.R. 

D. 133. 

71. U.S.—Stevens v. Gertz, D.C. 
Mich., 103 FSupp. 760. 

72. U.S—Paxton v. Desch Bldg. 
Block Co., D C.Pa., 146 F.Supp. 32. 

73. U S.—U. S. V. Certain Parcels 
of Land, Etc., D.C.Cal., 15 F.R.D. 
224. 

74. U.S.—^U. S. V. Logan Co., D.C. 
Pa., 147 F.Supp. 330—U. S. v. South¬ 
ern Pac. Co., D.C.Or., 75 F.Supp- 
336. 
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practices of an employer on the ground that he had 
ceased the practices complained of, had not engaged 
in them for nearly a year, and had no intention of 
doing so in the future, is discretionary with the 
coart.75 A court, which has properly exercised its 
discretion in declining to enter a decree declaring 
the rights of parties in a class action involving segre¬ 
gation of school children because it was convinced 
that the school board had made a prompt and reason¬ 
able start with desegregation, should not dismiss the 
case where it had not become mootJ^ 

Proceedings in forma pauperis. Under the ex¬ 
press provision of the federal statute relating to fees 
and costs, 28 U.S.C.A. § 1915 (d), the court may dis¬ 
miss a proceeding commenced, prosecuted, or defend¬ 
ed in forma pauperis if the allegation of poverty is 
untrue or if satisfied that the action is frivolous or 
malicious and this rule applies where the court 
concludes there is no merit and the complaint does 
not present any substantial worthy question,*^S or 
where plaintiff^s claim has previously been decided 
against him in other cases.'^^ The power to dismiss 
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an action under the statute is not limited or impaired 
by the provisions of the Federal Rules of Civil Pro¬ 
cedure, Rule 12 (b), 28 U.S.C.A., as the ground of 
the motion is not a defense, within the meaning of 
that Rule, but action in accordance with the public 
policy embodied in the statute.^^ 

A local rule of court which provides for prosecu¬ 
tion of suits on the pauper’s oath and has the provi¬ 
sion that the oath shall be made by all persons bene¬ 
ficially interested in the recovery sought, including 
any persons for whose use and benefit the cause is 
to be prosecuted and any counsel who has undertaken 
to prosecute the same for a contingent fee depending 
on the recovery, does not require dismissal of an 
action under the Fair Labor Standards Act on the 
ground that attorneys for plaintiffs prosecuting the 
action on pauper’s oath had a beneficial interest in 
the recovery and did not make a bond or file an oath 
or otherwise care for the costs, since the rule con¬ 
templates a beneficial interest by contract rather 
than by operation of law.®^ 


Securities and Exchange Com¬ 
mission V. Dyer, D.C.Mo., 22 F.R. 
D. 229. 

Segregation statutes 
Where action was brought to re¬ 
strain enforcement of segregation 
statutes In use of state park and 
during pendency of action legisla¬ 
ture passed a statute closing such 
park, there was no occasion for entry 
of declaratory judgment with respect 
to constitutionality of statute or for 
the issuance of an injunction with 
respect to use of park, case had be¬ 
come moot, and Its dismissal was 
proper. 

US.—Clark v. Flory, C.A.S.C., 237 
F.2d 697. 

Complaint to set aside maximum 
price regulation in so far as it pro¬ 
vided maximum prices for beef car¬ 
casses and wbLolesale cuts, would be 
dismissed on ground that case was 
moot, in view of fact that subseauent 
to filing of complaint, the physical 
assets, good will, and business of 
complainant had been sold and that 
complainant was no longer in the 
business of slaughtering cattle. 

U C.—Atlantic Meat Co. v. Porter, 
Em.App., 155 F.2d 535. 

Violation of Anti-Trust Act 
Xj,s.— U. S. V. Logan Co., D.C.Pa., 147 
F.Supp. 330. 

Issue held not so moot as to reaulre 
dismissal 

(1) Where, after commencement of | 
action for adjudication of citizenship, I 
defendant conceded the citizenship of | 


plaintiff, Issue raised in original pro¬ 
ceeding did not become so moot as to 
require dismissal of the action, with 
respect to right of plaintiff to or¬ 
der exonerating bond filed by him on 
his entry to United States for the 
limited purpose of prosecuting the 
action. 

U.S.—Gee Sam v. Dulles, D.C.Cal., 140 

F.Supp, 644. 

(2) Where Federal Trade Commis¬ 
sion proceeding against Cement In¬ 
stitute and cement companies adjudi¬ 
cated that conduct charged constitut- 

I ed unfair method of competition un¬ 
der Federal Trade Commission Act 
and cease and desist order prohibited 
defendants from concerted action 
among themselves or with others to 
use the multiple basing point sys¬ 
tem in the sale of cement, etc., sub¬ 
sequent proceeding against the same 
defendants under the Sherman Act to 
obtain an adjudication that defend¬ 
ants’ conduct constituted a restraint 
of interstate trade and commerce and 
a violation of the Sherman Act and 
seeking a dissolution of the Cement 
Institute, etc., would not be dis¬ 
missed on the ground that the con¬ 
troversy was moot. 

U.S.—U. S. V. Cement Institute, D.C. 

Colo., 85 F.Supp. 344. 

(3) Where complaint, seeking to 
enjoin enforcement of order suspend¬ 
ing plaintiff’s license as a trainer of 
racing horses, alleged that defend¬ 
ants’ illegal acts had operated to 
prevent plaintiff from obtaining a li¬ 
cense in any state from the date of 
ruling until May 20, 1949, the cause 
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of action had not become moot on 
May 4, 1949. 

U.S.—Bowers v. Calkins, D.C.N.H., 84 
F.Supp. 272. 

(4) Cause of action for specific 
performance of contract to assi^ui 
pending patent application was not 
rendered moot by written offer by 
defendant to assign the patent con¬ 
ditioned on payment by plaintiff of 
compensation for its commercial ex¬ 
ploitation as claimed in counter¬ 
claim coupled with complete denial 
of any obligation under contract. 
U.S.—Bendix Aviation Corp. v. Glass, 
D.C.Pa., 81 F.Supp. 645. 

75. U.S.—McComb v. Homeworkers’ 
Handicraft Cooperative, C.A.N.C., 
176 F.2d 633, certiorari denied 70 
S.Ct. 250, 338 U.S. 900, 94 L.Ed. 653. 

76. U.S.—^Avery v. Wichita Falls 
Independent School Dist., C.A.Tox., 
241 F.2d 230, certiorari denied 77 
S.Ct. 816, 353 U.S. 938, 1 L.E:d.2d 
761. 

77. U.S.—^Fletcher V. Young, C.A. 
Md., 222 F.2d 222, certiorari denied 
76 S.Ct. 201, 350 U.S. 916, 100 L. 
Ed. 802—U. S. ex rel. Morris v. 
Radio Station WEHR, C.A.I11., 209 
F.2d 106. 

78. U.S.—^U. S. ex rel. Morris v. Ra¬ 
dio Station WENR, supra. 

79. U.S.—^Fletcher v. Young, C.A, 
Md., 222 F.2d 222, certiorari denied 
76 S.Ct. 201, 350 U.S. 916, 100 L. 
Ed. 802. 

80. U.S.—Fletcher v. Young, supra. 

81. U.S.—^Evans v. Stivers Lumber 
Co., D.aTenn., 2 F.R.D. 648. 
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§ 797. Failure of Party to Attend or Serve 
Answers 

Willful failure of a party, or an officer or managing 
agent of a party, to appear before the officer who is to 
take his deposition, after being served with a proper 
notice, or to serve answers to interrogatories after proper 
service of such interrogatories, is ground for dismissal. 

Under the provisions of the Federal Rules of Civil 
Procedure, Rule 37 (d), 28 U.S.CA., if a party or 
an officer or managing agent of a party willfully 
fails to appear before the officer who is to take his 
deposition, after being served with a proper notice, 
or fails to serve answers to interrogatories sub¬ 
mitted under Rule 33, after proper service of such in¬ 
terrogatories, the court on motion and notice may 
dismiss the action or proceeding or any part there- 
of.S2 Although the motion will be denied where the 
failure to appear was not willful,83 as where it was 
due to the physical condition of the party and his lack 
of necessary funds, failure to act, as well as action, 
may be willful.^S A willful violation of the provi¬ 
sion is any conscious or intentional failure to com¬ 
ply therewith, as distinguished from accidental or 
involuntary noncompliance, and no wrongful intent 
need be shown to make such a failure willful.^^ 
Failure of some plaintiffs to appear does not require 


dismissal as to other plaintiffs who have appeared.^'^ 

The Rule seems to give the court some discre- 
tion,ss and the court may exercise its discretion to 
relieve a party from dismissal for his failure to ap¬ 
pear for examinations^ or answer interrogatories, 
as by requiring him to submit answers to written in¬ 
terrogatories within a specified time, with the provi¬ 
sion that if he fails to do so the action may be dis¬ 
missed and in view of the provisions of the Fed¬ 
eral Rules of Civil Procedure, Rule 30 (b), 28 U.S. 
C.A., authorizing the court to make orders for the 
protection of parties and deponents, a motion to dis¬ 
miss the complaint for nonappearance of plaintiff 
may be denied,^^ where it appears plaintiff is re¬ 
ceiving treatment for an illness in another state. 

§ 798. Failure to Comply with Order of Court 

Failure of an individual plaintiff or the managing 
agent of a corporation plaintiff to comply with a proper 
order of the court is ground for dismissal of the action. 

While a court is reluctant to penalize a party by 
dismissing an action where the basis of the dismissal 
may well have been the negligence or neglect of the 
attorney to comply with an order of the court,un¬ 
der the Federal Rules of Civil Procedure, Rules 37 
and 41, 28 U.S.C.A.,^^ and in the exercise of its in- 


82. XJ.S.—Demeulenaere v. Rockwell 
Mfg. Co., D.CKr.Y., 23 F.R.D. 686— 
Gray v. South Atlantic S. S, Line, 
Inc., D.C.Del., 21 F.R.D. 578—Loos- 
ley v. Stone, D.C.Ill., 15 F.R.D. 373 
—Textile Products v. Formax Mfg, 
Corp., D.C.Mich., 13 F.R.D. 302. 

Dismissal held proper or not abuse 
of discretion 

(1) Failure of plaintiff to appear. 
U.S—Bourg-eois v. El Paso Natural 

Gas Co., D.C.N.Y., 20 F.R.D. 358, af¬ 
firmed, C.A., 257 F.2d 807—^Loosley 
V. Stone, D.C.Ill., 15 F.R.D. 373. 
D.C.—Evans v. Schlein, Mun.App., 51 
A.2d 472. 

(2) Failure of plaintiff to answer 
interrogatories. 

U.S.—Milewski v. Schneider Transp. 
Co., C.A.Ohio, 2SS F.2d 397. 

(3) Dismissal of complaint with 
prejudice. 

U.S.—Brookdale Mill v. Rowley, C.A. 
Ohio, 218 F.2d 728. 

(4) Dismissal of complaint at cost 
of party failing to answer inter¬ 
rogatories. 

U.S.—^Milewski v, Schneider Trans¬ 
portation Co., C.A.Ohio, 238 F.2d 
397. 

Grant of motion for dismissal held 
error 

U.S.—Mitchell v. Roma, C.A.Pa., 266 
F.2d 633. 

83. U.S.—Dunn v. Pennsylvania R. 
Co., D.C.Ohio, 96 F.Supp. 597. 


Ross V. True Temper Corp., D.C. 
Ohio, 11 F.R.D. 307—Ali Akber 
Kiachif V. Philco Intern. Corp., D. 
C.N.Y., 10 F.R.D. 278. 

84. U.S.—Ross V. True Temper 
Corp., D.C.Ohio, 11 F.R.D. 307. 

85. U S.—Brookdale Mill v. Rowley, 
C.A.Ohio, 218 F.2d 728. 

86. U S.—Brookdale Mill v. Rowley, 

C. A.Ohio, 218 F.2d 728. 

87. U.S.—^Demeulenaere v. Rockwell 
Mfg. Co., D.C.N.T., 23 F.R.D. 686. 

88. U.S.—^Dunn v. Pennsylvania R. 
Co., D.C.Ohio, 96 F.Supp. 597—Dann 
V. Compagnie Generale Trans-At- 
lantique. Limited, D.C.N.Y., 29 F. 
Supp. 330. 

89. U.S.—Scarlatos v. Kulukundis, 

D. C.N.Y., 21 F.R,D. 185—Ross v. 
True Temper Corp., D.C.Ohio, 11 
F.RD. 307. 

90. U.S.—Terry Carpenter, Limited 
V. Ideal Cement Co., D.C.Neb., 117 
F.Supp. 441—^Dunn v. Pennsylva¬ 
nia R. Co., D.C.Ohio, 96 F.Supp. 
697—Dann v. Compagnie Generale 
Trans-Atlantiq.ue, Limited, D.C.N. 
Y., 29 F.Supp. 330. 

91. U.S.—Terry Carpenter, Limited 
V. Ideal Cement Co., D.C.Neb., 117 
F.Supp. 441—^Dunn v. Pennsylva¬ 
nia R. Co., D.C.OMO, 96 F.Supp. 597 
—^Dann v. Compagnie Generale 
Trans-Atlantique, Limited, D.C.N. 
Y., 29 F.Supp. 330. 
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Ross V. True Temper Corp., D.C. 
Ohio, 11 F.R.D. 307. 

92. U.S.—Patrick v. Eastern S. S. 
Lines, D.C.N.Y., 8 F.R.D. 421. 

Denial conditioned on appearance for 
examination 

Where plaintiff in civil action was 
a seaman, whose deposition had been 
previously taken by defendant, and 
defendant noticed deposition in ques¬ 
tion to inquire into plaintiff’s subse¬ 
quent family and personal history, 
under the circumstances, motion to 
dismiss complaint for failure of 
plaintiff to appear for oral examina¬ 
tion pursuant to notice may be de¬ 
nied on condition that plaintiff pre¬ 
sent himself for examination within 
sixty days from publication of note 
of dec’Sion. 

U.S.—Pierre v. Bernuth, Lembcke 
Co., D.C.N.Y., 21 F.R.D. 194. 

93. U.S.—Patrick v. Eastern S. S. 
Dine, D.C.N.Y., 8 F.R.D. 421. 

94. U S.—^Austin Theatre, Inc. v. 
Warner Bros. Pictures, Inc., D.C. 
N.Y, 22 F.B.D. 302—Maresco v. 
Lambert, D.C.N.Y., 2 F.RD. 163. 

95. U.S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Ulinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed.2d 76, rehearing denied 
78 S.Ct 339, 355 U.S. 921, 2 L.Ed. 
2d 281. 

D.C.—Societe Internationale Pour 
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herent power,the federal district court is authoriz¬ 
ed to dismiss the action of any individual plaintiff 
who fails to comply with a proper order of the 
court,and to dismiss the action of a corporation 
plaintiff whose managing- agent so offends.^^ Dis¬ 
missal is not required, however, as Rule 37 (b) (2) 
(iii) gives the court the discretion to grant to de¬ 
fendant other relieMoreover, an action will not 


be dismissed for failure of one who was neither a 
party nor an officer or managing agent of a party to 
comply with an orderA 

An action may be dismissed for failure to comply 
with an order to submit to a physical examination,^ 
an order to compel the giving of security^ or the 
giving of testimony on deposition,^ an order to pro¬ 
duce documents,5 or an order to make a more definite 


Participations Industrielles et Com- 
merciales S. A. v. Brownell, 225 
F.2d 532, 96 U.S.App.D.C. 232, cer¬ 
tiorari denied 76 S.Ct. 302, 350 tJ.S. 
937, 100 Li.Ed. 818, rehearing- de¬ 
nied 76 S.Ct. 430, 350 U.S. 976, 100 
L.Ed. 846. 

aoefeudant’s remedy 

Federal Rules of Civil Procedure, 
Rule 41 <b), 28 U.S.C.A., providing 
for dismissal for failure to comply 
with any order of court is on its face 
appropriate only as a defendant’s 
remedy. 

U.S.—Societe Internationale Pour 

Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 
D.C., 78 S.Ct. 1087, 857 U.S. 197, 2 
L,Ed.2d 1255. 

96. U S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed 2d 76, rehearing denied 
78 set. 339, 355 U.S. 921, 2 U.Bd. 
2d 281. 

B C.—Societe Internationale Pour 
Participation Industrielles et 
merciales S. A. v. Brownell, 225 
F.2d 532, 96 U.S.App.D.C. 232, cer¬ 
tiorari denied 76 S.Ct. 302, 350 U.S. 
937, 100 L.Ed, SIS, rehearing de¬ 
nied 76 S.Ct. 430, 350 U.S. 976, 100 
L.Ed. 846. 

97. U.S—Refior v, Lansing Drop 
Forge Co., C.C.A.Mich., 124 F.2d 
440, certiorari denied 62 S.Ct. 1047, 
316 U.S, 671, 86 L.Ed. 1746—Blake 
V. De Vilbiss Co., C.C.A.Ohio, 118 
P.2d 34G. 

Colonial Drive-In Theatre, Inc. 
V. Warner Bros. Pictures, Inc., D. 

C. N.Y, 21 F.R.D. 331, reversed on 
other grounds, C.A., 262 F.2d 856— 
U. S. V. Certain Parcels of Land, 
Etc., D.C.Cal., 15 F.R.D. 224—Tex- 
tile Products v. Formax Mfg. Corp., 

D. C.Mich., 13 F.R.D. 302. 

Iiack of entry of formal order 

Failure to enter a formal order on 
granting of defendant’s motion to 
require plaintiff to make complaint 
more definite and certain placed on 
defendant moving to dismiss the ac¬ 
tion on ground of laches in filing 
amended complaint the burden of 
proving that defendant also was not 
guilty of laches in the entry of a 
final order directing plaintiff to file 
an amended complaint. Where de¬ 
fendant failed to show any reason 
for failure to file such an order and^ 


failed to prove that failure to file 
amended complaint pre 3 udiced him, 
motion to dismiss the action on 
ground of laches in filing the amend¬ 
ed complaint would be denied, es¬ 
pecially in view of plaintiff’s offer to 
file the amended complaint. 

U.S.—Trush V. Great Lakes Transit 
Corporation, D.C.N.T., 42 F.Supp. 
65. 

Houcompliauce held not so substan¬ 
tial as to require dismissal 
U.S.—Vecchia v. Fairchild Engine & 
Airplane Corp., C.A.]Nr.Y., 171 F.2d 
610. 

98. U.S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed.2d 76, rehearing domed 
78 S.Ct. 339, 355 U.S. 921, 2 L.Ed. 
2d 281. 

Contumacious refusal 

Record on appeal from judgment 
dismissing antitrust action brought 
by members of electrical co-opera¬ 
tive, against electric companies and 
utility association, based on finding 
that president and secretary treas¬ 
urer of the co-operative were con¬ 
tumacious in their refusal to testify 
on depositions in disobedience of or¬ 
ders and in failure to make required 
deposit to cover master’s fees re¬ 
vealed no abuse of discretion in such 
action. 

U.S.—First Iowa Hydro Elec. Co-op. 
V. lowa-Illinois Gas & Elec. Co., 
supra. 

99. U.S.—Haskell v. Philadelphia 
Transp. Co., D.C.Pa., 19 F.R.D. 356. 

Discretion, exercised, to deny motion 
for dismissal 

Where plaintiff administrator, in 
opposing defendant’s motion to dis¬ 
miss action because of plaintiff’s 
failure to comply with court’s order 
to produce certain documents dealing 
with decedent’s earnings for certain 
years, stated that he was unable to 
locate documents after diligent search 
and would produce them immediate¬ 
ly, if located. 

U.S.—^Haskell v. Philadelphia Transp. 
Co., supra. 

1. U.S.—Gottlieb v. Isenman, D.C. 
Mass., 15 F.R.D. 88. 

2. U.S.—Pierre v. Bermuth, Lemb- 

eke Co., D.C.N.Y., 21 P.R.D. 194— 
Klein v. Yellow Cab Co., D.C.Ohio, ; 
7 F.R.D. 169. I 


: 3. U.S.—First Iowa Hydro Elec. 
Co-op. v. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L Ed.2d 76, rehearing denied 
78 S.Ct. 339, 355 U.S. 921, 2 L.Ed.2d 
281. 

D.C.—Carpenter v. Carpenter, 156 F. 
2d 857, 81 U.S.App.D.C. 214. 

4. U.S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Illmois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S, 
871, 2 L.Ed.2d 76, rehearing denied 
78 S.Ct. 339, 355 U.S. 921, 2 L.Ed. 
2d 281—Fischer v. Dover S. S. Co., 

C. A.H.Y., 218 F.2d 6S2—Delpliy v. 
Bernuth, Lembcke Co, C.A N.Y., 
217 F.2d SOI—Producers Releasing 
Corp. De Cuba v. PRC Pictures, C. 
A.N.Y., 176 F.2d 93. 

Demeulanaere v. Rockwell Mfg. 
Co., D.C.N.Y., 23 FRD, GSG—V. O. 
Machmoimport v. Clark Equipment 
Co., D.C.N.Y., 12 F.R.D. 191. 

5. U.S.—U. S. V. Cotton Valley Op¬ 
erators Committee, D C.La., 9 F R. 

D. 719, affirmed 70 S Ct. 703, 330 
U.S. 940, 94 L.Ed. 1356, rehearing 
denied 70 S.Ct. 994, 339 U.S. 972, 9i 
L.Ed. 1379. 

D.C.—Societe Internationale Pour 
Participations IndustriGll(‘S Et 
Commerciales, S. A. v. McGran- 
ery, D.C., 111 F.Supp. 435, modi¬ 
fied on other grounds 225 F.2d 532, 
96 U.S.App.D.C. 232, certiorari de¬ 
nied 76 S.Ct. 302, 350 U.S. 937, 100 
L.Ed. 818, rehearing denied 76 S.Ct. 
430, 350 U.S. 976, 100 L.Ed. 84 6— 
Societe Internationale Pour l^ar- 
ticipations Industrielles Et Com- 
merciales, S. A, v. Brownell, D.C., 
15 P.R.D. 83. 

What Rule governs 
Whether a court has power to dis¬ 
miss a complaint because of non- 
compliance with a production order 
depends exclusively upon Rule 37, 
which addresses itself with partic¬ 
ularity to the consequences of a fail¬ 
ure to make discovery; and there 
is no need to resort to Rule 41 (b), 
which appears in that part of the 
Rules concerned with trials and which 
lacks specific references to discov¬ 
ery. 

U.S.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 
D.C., 78 S.Ct, 1087, 357 U.S. 197, 2 
L,Ed.2d 1255. 
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statement.^ Within the meaning of Rule 37 (b) (2), 
a party “refuses to obey’^ an order simply by failing 
to comply with it.^ This Rule does not, however, 
require that the complaint should be dismissed with 
respect to all plaintiffs because some of them have 
failed to comply with an order.^ 

The Rule has been applied where compliance with 
an order to produce documents became impossible 
as a result of the constructive seizure of the docu¬ 
ments by a friendly foreign government subsequent 
to the order requiring their production, although they 
remained in the actual possession of plaintiff;^ how¬ 
ever, the provisions of Rule 37 must be read in the 
light of the provisions of the Fifth Amendment that 
no person shall be deprived of property without due 


process of law,^^ and the Rule should not be con¬ 
strued to authorize dismissal because of noncompli¬ 
ance with a pre-trial production order when failure 
to comply was due to inability because production 
might violate the laws of a foreign country, and not 
to willfulness, bad faith, or any fault of the party 
failing to comply.^1 So failure to comply with an 
order entered at a time when it was impossible for 
plaintiff to comply is not a sufficient basis for dis¬ 
missing the suitT^ 

Disobedience of the valid portion of an order 
which can stand although another portion is invalid 
will justify a dismissal. 

If plaintiff fails and refuses to perform the con- 


D.C.—Societe Internationale Pour 
Participations Industrielles et 
Commerciales, S. A. v. Brownell, 
225 P.2d 532, 96 U.S.App.D.C. 232, 
certiorari denied 76 S.Gt. 302, 350 
TJ.S. 937, 100 L.Bd. 818, rehearing 
denied 76 S.Ct. 430, 350 US. 976. 
100 UEd. 846. 

6. U.S.—Package Machinery Co. v. 
Hayssen Mfg. Co., C.A.Wis., 266 F. 
2d 56. 

Trade secrets 

Although it was error to denomi¬ 
nate order a “bill of particulars,” 
where court did so in context which 
clearly indicated that the plaintiff 
was required, as part of pre-trial or¬ 
der, to set forth its claimed trade 
secrets so that issues could be nar¬ 
rowed for trial, in action brought 
by plaintiff for damages and for in¬ 
junctive relief against utilization, by 
former employees of plaintiff and 
their new employer, of trade secrets 
and confidential information allegedly 
obtained by such former employees 
in course of their employment by 
firm purchased by plaintiff, action 
could be dismissed for failure to obey 
court order. 

U.S.—Package Machinery Co. v. 
Hayssen Mfg. Co., D.C.Wis., 164 F. 
Supp. 904, affirmed, C.A., 266 F.2d 
56. 

Bill of particulars 

Under Federal Rules as they for¬ 
merly existed, failure to comply 
with an order directing service of 
a bill of particulars could entail a 
dismissal of the complaint. 

Xj.s.—Seaboard Midland Petroleum 
Corporation v. Socony Vacuum 
Oil Co., D.C.N.T., 2 F.R.D. 150. 

7 . U.S.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 
U.C., 78 S.Ct. 1087, 357 U.S. 197, 2 
L.Ed.2d 1255. 

8. U.S.—^Demeulenaere v. Rockwell 
Mfg. Co.. D.C.N.Y., 23 F.R.D. 686. 


9. D.C—Societe Internationale Pour 
Participations Industrielles et 
Commerciales S. A. v. Brownell, 
225 F.2d 532, 96 U.S.App.D.C. 232, 
certiorari denied 76 S Ct. 302, 350 
U.S. 937, 100 L.Ed. 818, rehearing 
denied 76 S.Ct. 430, 350 U.S. 976, 
100 LEd. 846. 

Duty to make reasonable efforts 
Failure of a party litigant to com¬ 
ply with order of court requiring 
production of specified papers for 
inspection will not be excused on 
ground that executive officers of an¬ 
other nation have confiscated such 
papers and forbidden their produc¬ 
tion, unless it is clearly shown that 
the party required to produce such 
papers has in good faith exhausted 
all reasonable efforts to comply with 
order. 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. McGrath, 
D.C., 11 F.R.D. 294. 

10. U.S,—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Rogers, App. 
D.C., 78 S.Ct. 1087, 357 U.S. 197, 2 
Lr.Ed.2d 1255. 

11. U.S.—Societe Internationale 
Pour Participations Industrielles 
Et Commerciales, S. A. v. Rogers, 
supra. 

12. U.S.—General Houses, Inc. v. 
Marloch Mfg. Corp., C.A.N.Y., 239 
F.2d 510. 

Lost document 

Motion to dismiss action because 
of failure of plaintiff to comply with 
order requiring the production of 
certain documents for inspection of 
defendants was denied, where it ap¬ 
peared likely that only document not 
produced for inspection had been 
lost and that plaintiff had furnished 
defendants with a copy of such docu¬ 
ment. 

U.S.—^Monks V. Barker, D.C.Mass., 35 
F.Supp. 528. 


Automobile 

In action against automobile in¬ 
surer for damage to plaintiff’s auto¬ 
mobile resulting from its being sto¬ 
len, since plaintiff, during pendency 
of action, sold the automobile and 
could consequently not comply with 
order to allow insurer to inspect and 
test it, it was error to dismiss case 
for noncompliance with such order. 
U S.—Fisher v. U. S. Fidelity & Guar¬ 
anty Co., C.A.III., 246 F.2d 344. 

nonexistent ofdcers 

(1) It was improper to dismiss 
plaintiff corporation’s complaint, with 
prejudice, for plaintiff's failure to 
comply with court order to produce 
its officers for oral examination by 
defendant, where plaintiff had no 
present officers and its former offi¬ 
cers were not within its control, 
and defendant could have determined 
status of alleged real principal of de¬ 
fendant and examined him. 

U.S,—General Houses, Inc. v. Mar¬ 
loch Mfg, Corp., C.A.N.Y., 239 F.2d 
510. 

(2) A corporate plaintiff moving to 
vacate a defendant's notice to take 
plaintiff's deposition by its president 
or other officer having knowledge of 
relevant facts on grounds that plain¬ 
tiff had no present officers and that 
its former officers having knowledge 
of such facts were not under its con¬ 
trol was not bound to construe order 
of examination as requiring it to 
produce someone of its own choos¬ 
ing for examination in order to avoid 
dismissal of complaint for noncom¬ 
pliance with such order, but district 
judge should have informed plaintiff 
as to how it could comply with no¬ 
tice by producing someone else where¬ 
upon the proper person could have 
been decided on. 

U.S.—General Houses, Inc. v. Mar¬ 
loch Mfg. Corp., supra. 

13. U.S.—Producers Releasing Corp. 
De Cuba v. PRC Pictures, C.A.N. 

I Y., 176 F.2d 93. 
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ditions of equitable relief granted him, the court may 
deny plaintiff all relief and dismiss his action.!^ 

§ 799. Want of Jurisdiction 

It Is the mandatory duty of the court to dismiss a suit 
at any time and at any stage of the proceedings when¬ 
ever it appears that the suit does not really and substan¬ 
tially involve a dispute or controversy within the ju^ie- 
.diction of the court. 

It is the mandatory duty of the court to dismiss a 


35B C.J.S. 

suit at any timers and at any stage of the proceed¬ 
ings^® whenever it appears that the suit does not 
really and substantially involve a dispute or contro¬ 
versy properly within the jurisdiction of the courtA^ 
Dismissal in such case is required by the express 
provisions of the Federal Rules of Civil Procedure, 
Rule 12 h, 28 U.S.C.A.,^^ and the federal statutes 
continued thereby.i^ While there is authority hold¬ 
ing that the federal court should dismiss where fed- 


'14. TJ.S.—Nicosia v. SLer, C.A.Okl,, 
239 F.2d 456. 

-15. U.S.—Fisch V. General Motors 
Oorp., C.A.Mich., 169 F.2d 266, cer- 
'tiorari denied 69 S.Ct. 405, 335 U. 

S. 902, 93 L.Ed. 436, and Bateman 
V. Ford Motor Co., 69 S.Ct. 405, 336 
U.S. 902, 93 L.Ed. 436. 

Constitutional question 

If it appears to the satisfaction of 
the court at any time after suits are 
brought that they do not really and 
substantially involve a dispute or 
controversy within its jurisdiction, 
It IS the court’s duty to dismiss the 
suit and the court is not relieved of 
such duty by the presence of a con¬ 
stitutional question. 

U.S —Fisch V. General Motors Corp., 
C.A.Mich., 169 F.2d 266, certiorari 
denied 69 S.Ct. 405, 335 U.S. 902, 
93 Li.Ed. 436, and Bateman v. Ford 
Motor Co., 69 S.Ct. 405, 335 U.S. 
902, 93 L.Ed. 436. 

16. U.S.—^Ward Baking Co. v. Holtz- 
off, C.C.A.N.Y., 164 F.2d 34. 

17. U.S.—Hinton v. Roberts, C.A,N, 

T, , 243 F.2d 169—Shoemaker v. 
Malaxa, C.A.N.Y., 241 F.2d 129— 
Silvers V. Maryland Cas. Co., C.A. 
Pa., 239 F.2d 865—Simpson v. 
South Western R. Co., C.A.Ga., 231 
F.2d 59, certiorari denied 77 S.Ct. 
41, 352 U.S. 828, 1 L.Ed.2d 50— 
Alabaugh v. Baltimore & O. R. Co„ 
C.A.Md., 222 F.2d 8 61, certiorari 
denied 76 S.Ct. 77, 350 U.S. 839, 
100 L.Ed. 746—Dempsey v. D. B. & 
M. Oil & Gas Co., C.A.Ky,, 219 F.2d 
808—Miles V. Armstrong, C.A.Ill., 
207 F.2d 284—^Albritton v. General 
Factors Corp., C.A.Miss., 201 F.2d 
138—Stewart v. U. S., C.A.Ill., 199 
F.2d 517—Joy v. Hague, C.A.Mass., | 
176 F.2d 395, certiorari denied 70 
S.Ct. 147, S38 U.S. 870, 94 L.Ed. 634 
—^Arnstein v. Porter, C.C.A.N.Y., 
154 F.2d 464—^French v. Jeffries, 
C.C.A.I11., 149 F.2d 565, certiorari 
denied 66 S.Ct. 93, 326 U.S. 756, 90 
L.Ed. 453—^Meredith v. Smith, C.C. 
A.Cal., 145 F.2d 620—Williams v. 
Employers Mut. Liability Ins. Co. 
of Wisconsin, C.C.A.Ala., 131 F.2d 
601—Leaver v. Parker, C.C.A.Cal., 
121 P.2d 738, certiorari denied Lea¬ 
ver V. Citizens Nat. Trust & Sav¬ 
ings Bank of Riverside. 62 S.Ct. 
480, 314 U.S. 700, 86 L.Ed. 560. 

Florida Lime &i Avocado Grow¬ 


ers, Inc. V. Jacobsen, D.C.Cal., 169 
F.Supp. 774—Higgins v. California 
Tanker Co., D.C.Pa., 166 F.Supp. 569 
—Coffman v. City of Wichita, Kan., 
D.C.Kan., 165 F.Supp. 765, affirmed, 
C.A., 261 F.2d 112—Harris v. Amer¬ 
ican Legion, D.C.Ind., 162 F.Supp. 
700—National Maritime Union of 
America, AFL-CIO v. McLeod, D. 

C. N.Y., 160 F.Supp. 945—Campbell 
V. Pacific Fruit Exp. Co., D.C.Ida- 
ho, 148 F.Supp. 209—Smith v. Sper¬ 
ling, D.C.Cal., 117 F.Supp. 781, af¬ 
firmed in part and reversed in part 
on other grounds, C.A., 237 F.2d 
317, reversed on other grounds 77 
S.Ct. 1112, 354 U.S. 91, 1 L.Ed 2d 
1205—Allen v. Southern Ry. Co., 

D. C.N.C., 114 F.Supp, 72—E. K. 

Carey Drilling Co. v. Murphy, D.C. 
Colo., 113 F.Supp. 226—Smith v. 
Louisville & N. R. Co., D.C.Ala., 
112 F.Supp. 388—Sadler v. W. S. 
Dickey Clay Mfg. Co., D.C.Mo., 78 
F.Supp. 616—Courant v. Interna¬ 
tional Photographers of the Motion 
Picture Industry Local 659, D.C. 
Cal., 78 F.Supp. 72, affirmed, C.A., 
176 F.2d 1000, certiorari denied 70 
S.Ct. 429, 338 U.S. 943, 94 L.Ed. 
581—Schatte v. International Alli¬ 
ance of Theatrical Stage Emp. and 
Moving Picture Operators of U. S. 
and Canada, D.C.Cal., 70 F.Supp. 
1008, affirmed, C.C.A., 165 F.2d 216, 
certiorari denied 68 S.Ct. 1018, 334 

U.S. 812, 92 L.Ed. 1743—Interna¬ 
tional Carrier-Call & Television 
Corporation v. Radio Corporation 
of America, D.C.N.Y., 50 F.Supp. 
759, affirmed, C.C,A., 143 F.2d 698, 
certiorari denied 65 S.Ct. 430, 323 

U. S. 793, 89 L.Ed. 632—^Yellow Cab 
Co. V. Price, D.C.I11., 60 F.Supp. 
730—Lowe v. U. S., D.C.N.J., 37 F. 
Supp. 817—Cooney v. Legg, D.C. 
Cal., 34 F.Supp. 531. 

Webb V. U. S., D.C.Pa., 21 F.R.D. 
251—Philadelphia Dressed Beef Co. 

V. Wilson & Co., D.C.Pa., 19 F.R.D. 
198—Continental Min, & Mill Co. 
V. Migliaccio, D.C.Utah, 16 F.R.D. 
217—H. F. G. Co. V. Pioneer Pub, 
Co., D.C.IIL, 7 F.R.D. 366, reversed 
on other grounds, C.C.A., 162 F.2d 
636. 

D.C.—^Decker v. Linea Aeropostal 
Venezolana, 258 F.2d 153, 103 U.S. 
App.D.C. 301—^New York & Cuba 
Mail S. S. Co. V. Weeks, 254 F.2d 
349, 103 U.S.App.D.C, 12—Rutas 
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Aereas Nacionales, S. A. v. Ed¬ 
wards, 244 F.2d 784, 100 U.S.App. 
D.C. 336—^Van Horne v. Hines, 122 
F.2d 207, 74 App D.C. 214, certio¬ 
rari denied 62 S.Ct. 360, 314 U.S. 
689, 86 L.Ed. 652, rehearing denied 
62 S.Ct. 478, 314 U.S. 717, 86 L.Ed. 
570. 

18. U.S.—Jackson v. Kuhn, C.A.Ark., 
254 F.2d 555. 

Gorham v. Edwards, D.C.N.Y., 
160 F.Supp. 928—Creedon v. State 
of New Hampshire, D.C.N.H., 154 
F.Supp. 176—^United Grocers’ Co. 
V. Sau-Sea Foods, Inc., D.C.N.Y., 
150 F.Supp. 267—Erickson v. Pa¬ 
cific Greyhound Lines, D.C.Cal., 66 
F.Supp. 938. 

19. U.S.—McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind, 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135—Bullard v. City of Cis¬ 
co, Tex., 54 S.Ct. 177, 290 U.S. 179, 
78 L.Ed. 254, 93 A.L.R. 141—North 
Pac. S. S. Co. V. Soley, Cal., 42 S. 
Ct. 87, 257 U.S. 216, 66 L.Ed. 203. 

Simecek v. U. S. National Bank 
of Omaha, C.C.A.Neb., 91 F.2d 214 
—Haas V. Burton, C.C.A.La., 25 F. 
2d 938, certiorari denied Burton v. 
Haas, 49 S.Ct. 18, 278 U.S. 612, 73 
L.Ed. 537—Emmke v. De Silva, C. 
C.A.Mo., 293 F. 17—Bank of Arapa¬ 
hoe V. David Bradley & Co., Neb., 72 
F. 867, 19 C.C.A. 206. 

Emmons v. Smitt, D.C.Mich., 58 
F.Supp. 869, affirmed, C.C.A., 149 
P.2d 869, certiorari denied 66 S.Ct. 
59, 326 U.S. 746, 90 L.Ed. 446— 
State of South Carolina ex rel. 
Maybank v. South Carolina Elec¬ 
tric & Gas Co., D.C.S.C., 41 F.Supp. 
Ill —Tlusty V. Gillespie-Rogers- 
Pyatt Co., D.C.N.Y., 35 F.Supp. 910 
—Tudor v. Leslie, D.C.Mass., 35 
Supp. 969—^Radio Ekectribuc Tele¬ 
vision Corp. V. Bartniew Distrib¬ 
uting Corp., D.C.N.Y., 32 F.Supp. 
431—Neale v. Railroad Commission 
of State of California, D.C.Cal., 32 
F.Supp. 407—Ikeler v. Detroit 
Trust Co., D.C.Mich., 30 F.Supp. 
643, affirmed, C.C.A., Farr v. De¬ 
troit Trust Co., 116 F.2d 807, and 
motion granted, D.C., Ikeler v. De¬ 
troit Trust Co., 39 F.Supp. 371— 
Equality Cleaners & Laundry v. 
Florida Dry Cleaning & Laundry 
Board, D.C.Fla., 26 F.Supp. 705— 
Newcastle Products v. School Dist. 
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eral jurisdiction is doubtful, 20 other authority is to it is clear and certain that the court can award no 
the effect that where the basis for dismissal is one of relief.^^ 
jurisdiction the action should not be dismissed unless 


of Blair Tp., D.C.Pa., 18 F.Supp. 
336. 

Nixon V. Town Taxi, D.C.Mass., 
39 P.2d 618—Chick v. New England 
Telephone & Telegraph Co., D.C. 
Me., 36 P.2d 832—Wilderman v. 
Roth, D.C.Pa., 9 F.2d 637, affirmed, 
C.C.A., 17 P.2d 486—Realty Holding 
Co. V. Donaldson, D.C.Mich., 294 P. 
541, affirmed 45 S.Ct. 521, 268 U.S. 
398. 69 LEd. 1014. 

25 C.J. p 790 notes 41, 42. 

Involuntary dismissal under the stat¬ 
ute of actions removed from state 
court see Removal of Causes § 266. 
Remand of cause to state court after 
removal see Removal of Causes §§ 
273-310. 

Statutory provisions not superseded 

(1) Former provisions of Judicial 
Code § 37 were not superseded by the 
Federal Rules of Civil Procedure. 
U.S.—Page v. Wright, C.C.A.Ill., 116 

P.2d 449, certiorari dismissed 61 S. 
Ct. 831, 312 U.S. 710, 85 LEd. 1142. 

(2) In reaching the conclusion that 
the statute had not been superseded, 
the court considered the Federal 
Rules of Civil Procedure, Rules 12, 
and 16, 28 U.S.C.A., and held that 
Rule 12 (h), providing that, whenever 
it appears by suggestion of the par¬ 
ties or otherwise, that the court lacks 
jurisdiction of the subject matter, 
the court shall dismiss the action, is 
consistent with the statute, and point¬ 
ed out that under note to that Rule, 
the notes of the Advisory Commit¬ 
tee on Rules contain the statement 
that the Rule continues the statutory 
provision. 

U.S.—Page V. Wright, supra. 

(3) Portion of the Judicial Code 
making it mandatory on the court 
to dismiss a suit not involving a dis¬ 
pute or controversy within the court’s 
jurisdiction has been omitted from 
the revised code as unnecessary, since 
it is established that any court will 
•dismiss, even on its own motion, a 
case that is not within its jurisdic¬ 
tion. 

U.S.—Giesecke v, Denver Tramway 
Corp., D.C.Del., 81 F.Supp. 967. 

Pasos V. Eastern S. S. Co., D.C. 
Del., 9 F.R.D. 279. 

Scope and purpose of statute 

(1) The phrase ‘'within the juris¬ 
diction,” as used in the statute meant 
“within the judicial cognizance— 
within the capacity to determine 
the merits of the dispute or contro¬ 
versy and to grant the relief asked 
for.” 

U.S.—Kardo Co. v. Adams, Ohio, 231 
F. 950, 965, 146 C.C.A. 146. 

(2) These statutory provisions are 
not limited In their operation to 


causes, jurisdiction over which was 
given by the same statute, namely 
the Act of March 3, 1875, 18 US. 
St. at L. p 470, in which such provi¬ 
sions first appeared; their operation 
is not confined to causes governed by 
28 U.S.C.A., §§ 1331, 1332, 1341, 1342, 
1345, 1354, 1359, and includes causes 
with respect to trade-marks, jurisdic¬ 
tion over which is conferred by stat¬ 
utory provisions embodied in 15 U.S. 
C.A. § 97. 

U.S.—Pure Oil Co. v. Puritan Oil Co., 
C.C.A.Conn., 127 F.2d 6. 

(3) In a case in which the view 
was taken that the language of the 
statute here under consideration can¬ 
not be satisfied by limiting it to 
jurisdiction of the subject matter 
in the strict sense, it was said that 
a case in which the district court 
has not jurisdiction of the subject 
matter must always be dismissed and 
will be dismissed on appeal or re-; 
view and that the statute was un¬ 
necessary to effect that result. 

U.S.—Southern Textile Machinery Co. 
V. Wovenright Knitting Co., D.C. 
Ohio, 44 F.2d 234. 

Discretion of court 

(1) Under the statute the court 
has no discretion as to dismissing 
the action if want of jurisdiction ap¬ 
pears to its satisfaction. 

U.S.—Wilderman v. Roth, D.C.Pa., 9 
F.2d 637, affirmed, C.C.A., 17 F.2d 
486. 

(2) In an earlier case a distinc¬ 
tion was made between cases in 
which want of jurisdiction appears 
on the face of the pleading and cases 
in which want of jurisdiction does 
not so appear but is based solely on 
alleged facts existent, if at all, out¬ 
side the record; the view was ex¬ 
pressed that in the former case the 
duty to dismiss was absolute, but 
that in the latter case the facts 
might call for the exercise of a wise 
discretion. 

U.S.—Briggs V. Traders’ Co., C.C.W. 

Va., 145 F. 254. 

25 C.J. p 791 note 47 [a]. 

Dismissal without prejudice 

Where creditor would not ask for 
judgment to which he was entitled 
against estate, but prayed for relief, 
to which he was not entitled, against 
estate’s debtor, whole bill was prop¬ 
erly dismissed without prejudice, un¬ 
der the statute, on the ground that 
it was not really and substantially 
one within the jurisdiction of the 
federal court. 

U.S.—Shelton v. Davis, C.C.A.Fla., 66 
F.2d 591. 

Actions at law and suits in equity 

(1) Statute was applicable both to 
I actions at law and to suits in equity. 
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U.S.—^McNutt V. General Motors Ac¬ 
ceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135. 

(2) In a suit in equity in which 
motions to dismiss were predicated 
on the statute, the court announced 
the rule that, when it appears that 
further proceedings in an equity case 
would be unnecessary or that relief 
may not be granted, or when in jus¬ 
tice there should be no further pro¬ 
ceedings in the case, the court should 
so declare and end the matter, and 
granted the motions to dismiss. 

U.S.—Ball V. Bank of Bay Biscayne, 

D.C.Fla., 43 F.2d 214. 

(3) So the view was taken that 
a bill to aid collection of complain¬ 
ant’s judgment against defendant 
should be dismissed, where judgment 
had been paid and money was at 
complainant’s disposal in registry 
of state court. 

U.S.—Ball V. Bank of Bay Biscayne, 
supra. 

(4) Intervention by simple con¬ 
tract creditors in judgment creditor’s 
suit against bank for appointment of 
receiver could not prevent dismissal, 
where case became moot. 

U.S.—Ball V. Bank of Bay Biscayne, 
supra. 

(5) Notwithstanding the requisites 
of jurisdiction of a federal court ex¬ 
ist, a suit brought in equity W’as 
subject to dismissal if it was not 
within the equity jurisdiction or cog¬ 
nizance of the court. 

U.S.—^American Mut. Liability Ins. 
Co. V. McDonough, C.C.A.I11., 61 F. 
2d 558, certiorari denied 63 S.Ct. 
386, 288 U.S. 602, 77 L.Ed. 977. 

20. U.S.—^National Sur. Corp, v. 
Chamberlain, D.C.Tex., 171 F.Supp. 
591. 

Reason for rule 

Federal court is justified in assum¬ 
ing jurisdiction only if jurisdiction 
is clearly shown. 

U.S.—National Sur. Corp. v. Cham¬ 
berlain, supra. 

21. U.S.—^McGhan v. F. C, Hayer Co., 
D.C.Minn., 84 F.Supp. 640. 

Dismissal held not warranted. 

(1) In general. 

U.S.—Jefferson v. Stockholders Pub. 
Co., C.A.Cal., 194 F.2d 281—Acme 
Brick Co. v. Chicago, R. I, <& P. R. 
Co., C.A,Tex., 186 F.2d 125, certio¬ 
rari denied 71 S.Ct. 741, 341 U.S. 
920, 95 L.Ed. 1353—Thomas v. 

Thomas, C.C.A.La., 165 F.2d 166— 
Rectangle Ranche Co. v. Board of 
Com’rs for Burns Levee Dist., C.C. 
A.La., 96 F.2d 825. 

Wotherspoon r. Massachusetts 
I Ben. Ass'n, C.C.N.X., 38 F, 625. 
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An action against the United States may be dis¬ 
missed for lack of jurisdiction if the United States 
has not consented to the suit .22 

Failure to exhaust administrative remedies. An 
action may be dismissed for want of jurisdiction on 
the ground that plaintiff has failed to exhaust his 
administrative remedies. 

Jurisdiction of person. An action may be dismiss- 
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ed on the ground of want of jurisdiction over the 
person of defcndant.24 

§ 800. - Over Subject Matter in General 

The action must be dismissed whenever it appears 
that the court lacks jurisdiction of the subject matter. 

The court must dismiss the action whenever it ap¬ 
pears that the court lacks jurisdiction of the subject 
matter.25 Lack of a substantial federal question may 


Johnstone v. O'Connor & Co., D. 
C.Pa., 164 F.Supp. 66—^Winsor v. 
■United Air Lines, Inc., D.CN.Y., 
153 F.Supp. 244—^Aguilera-Flores v. 
Landon, D.C.Cal., 125 F.Supp. 55— 
Hopkins v. Pennsylvania Power & 
Light Co., D.C.Pa., 112 F.Supp. 136 
—Pergament v. Frazer, D.C.Mich., 
93 F.Supp. 9—Salvant v. Louisville 
& N. K. Co., D.C.Ky., 83 F.Supp. 391 
—General Atlantic S. S. Corp. v. 
Butterworth, D.C.Pa, 83 F.Supp. 

231—National Radio School v. Mar¬ 
lin, D.C.Ohio, 83 F.Supp. 169— 
U. S. V. Belmont, D.C.N.T., 41 F. 
Supp. 943—Chappel v. First Trust 
Co. of Appleton, 'VVis., D.C.'W'is., 30 
F.Supp. 763. 

Mitchell V. Delaware & H. R. 
Corp., D.C.N.Y., 15 F.R.D. 187. 

(2) State officers were not entitled 
to dismissal of suit to enjoin them 
from enforcing state statute, where 
plaintiffs alleged that their consti¬ 
tutional rights were being violated 
by enforcement of act, since deter¬ 
mination of validity of act was re¬ 
quired. 

U.S —Premier-Pabst Sales Co. v. Mc¬ 
Nutt, D.C.Ind., 17 F.Supp. 708. 

(3) In an action in a federal dis¬ 
trict court in Cahfornia by the Unit¬ 
ed States and the Reconstruction Fi¬ 
nance Corporation, in behalf of such 
corporation and all other creditors 
of a state banking corporation of the 
state of Illinois to enforce the lia¬ 
bility arising under Illinois Const. 
Art 11, § 6 of stockholders of such 
banking corporation who resided in 
California, the court denied motions 
to dismiss for want of jurisdiction. 
U.S.—U. S. v. Ascher, D C.Cal., 41 F. 

Supp. 895. 

Xiegal certainty 

Suit cannot properly he dismissed 
as not involving a controversy with¬ 
in court's jurisdiction unless facts 
of record create a legal certainty of 
that conclusion. 

U.S.—Montgomery Ward & Co. v. 
Langer, C.C.A.Mo,, 168 F.2d 182. 

22. U.S.—Stewart v. U. S., C.A.Tex., 
242 F.2d 49. 

X).c.—Mellos V. Brownell, 250 F.2d 35, 
102 U.S.App.D.C. 67. 

Cross complaint 

(1) Where complaint in action 
against the United States and a com¬ 
pany for damages resulting from 


flooding of highway was required to 
be dismissed as to the United States 
because of sovereign immunity, dis¬ 
trict court had no jurisdiction to de¬ 
termine matters set forth in cross 
complaint of company against the 
United States or over allegations of 
complaint against that company un¬ 
der Federal Rule relating to permis¬ 
sive joinder of parties and hence 
cross complaint was also required to 
be dismissed. 

U.S.—People of State of Cal. By and 
Through State Dept, of Public 
Works V. U. S., D.C.Cal., 146 F. 
Supp. 341. 

(2) In action by the United States 
to recover overpayments to defend¬ 
ants by the Economic Cooperation 
Administration for sulphur supplied 
by defendants to France under For¬ 
eign Aid Acts by way of economic 
assistance, court did not have juris¬ 
diction of counterclaim for declara¬ 
tory judgment which sought no re¬ 
lief by way of money judgment, and 
hence such counterclaim would be 
dismissed for want of jurisdiction. 
U.S.—^U. S. V. Ein Chemical Corp., 
D.C.N.Y., 161 F.Supp. 238. 

Suit by United States against Unit¬ 
ed States to set aside an order of the 
Interstate Commerce Commission in 
which suit both pleadings were signed 
by the same assistant attorney gen¬ 
eral, was held not subject to dismissal 
under the rule that no one may sue 
himself and as failing to present a 
controversy. 

U.S.—U. S. V. I. C. C., APP.D.C., 69 S. 
Ct. 1410, 337 U.S. 426, 93 L.Ed. 
1451. 

23. U.S.—Booth V. American Tel. & 
Tel. Co, C.A.Ill., 253 F.2d 57— 
Alabaugh v. Baltimore & O. R. Co., 

C. A.Md., 222 F.2d 861, certiorari 
denied 76 S.Ct. 77, 350 U.S. 839, 100 

D. Ed. 748. 

Interstate Natural Gas Co. v. 
Southern Cal. Gas Co., D.C.Cal., 103 
F.Supp. 317, affirmed, C.A., 209 F. 
2d 380. 

D.C.—S. S. W., Inc. V. Air Transport 
Ass’n of America, D.C,, 91 F.Supp. 
269, reversed on other grounds 191 
F.2d 668, 89 U.S.App.D.C. 273, cer¬ 
tiorari denied 72 S.Ct. 1049, two 
cases, 343 U.S. 955, 96 L.Ed. 1355. 
Motion, to dismiss denied 
U.S.—Moen v. U. S., 121 F.Supp. 677, 
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128 Ct.Cl. 579—Claim of McGann 
Mfg. Co., D.C Pa., 83 F.Supp. 957. 

24. U.S.—Jones v. Motorola, Inc, 

C. A.N.Y., 186 F.2d 707, certiorari 
denied 72 S.Ct. 31, 342 US. Sl7, 
96 L.Ed. 618. 

E Film Corp. v. United Feature 
Syndicate, Inc, D.C Ill., 172 F. 
Supp. 277—Napelbaum v. Atlantic 
Greyhound Corp., D.C N.Y., 171 F. 
Supp. 547 —Higgins v. California 
Tanker Co., D C.Pa, 166 F.Supp. 
569—Fetter v. Veterans Adminis¬ 
tration, D.C.N.Y., 146 F.Supp. Gt!9 
—Clark County, Ncv., v. City of 
Los Angeles, Cal., D.C.Nev., 92 F. 
Supp. 28—Brooklyn Nat. League 
Baseball Club v, Pasquel, D.C.Mo , 
66 F.Supp. 117—Massachusetts 

Farmers Defense Committee v. U. 
S., D.C.Mass., 26 F Supp. 941. 
Olshansky v. Thyer Mfg. Corp*, 

D. C.Ill, 13 F.R.D 227—Anderson 
V. U. S. Fidelity & Guaranty Co., 
D.C.Fla., 8 F.2d 428—I’lckuig v. 
Pennsylvania R. Co., D.C.Pa., 3 F. 
R.D. 425, reversed on other grounds, 
C.CA., 151 F.2d 240, rehearing de¬ 
nied 162 F.2d 753. 

Dismissal held not warranted 
U.S.—Aerated Products Co. of Phila¬ 
delphia, Pa., V. Department of 
Health of State of New Jersey, D. 
C.N.J., 59 F.Supp. 652, affirmed, C. 
C.A., 159 F.2d 851. 

25. U.S.—^Dryden v, Dryden, C.A. 
Mo., 265 F.2d 870—Shank v. N. L. 
R. B., C.A.I11., 260 F.2d 444—Da- 
viditis V. National Bank of Mattoon, 
C.A.Ill, 251 P.2d 299, certiorari de¬ 
nied 78 S.Ct. 1138, 356 U.S. 973, 2 
L.Ed.2d 1148—Fisch v. General Mo¬ 
tors Corp., C.A.Mich., 160 P.2d 2CG. 
certiorari denied 69 S Ct. 405, 335 

U. S. 902, 93 LEd. 436, and Bate¬ 
man V. Ford Motor Co., 60 S.Ct. 
405, 335 U.S. 902, 93 L.Ed. 436— 
Jones V. Brush, C.C.A.Ariz., 143 F. 
2d 733. 

Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C.Cal., 169 
F.Supp. 774—Creedon v. State of 
New Hampshire, D.C.N.H., 154 F. 
Supp. 176—United Grocers' Co. v. 
Sau-Sea Foods, Inc., D.C.N.Y., 150 
F.Supp. 267—^U. S. for Use and 
Benefit of Fairbanks Morse & Co. 

V. Bero Const. Corp., D.C.N.Y., 148 
F.Supp. 295—Fetter v. Veterans Ad¬ 
ministration, D.C.N.Y., 146 F.Supp. 
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be a ground for a motion to dismiss,^® but only in the 
absence of diversity and when no other ground of 
jurisdiction appears.27 Where jurisdiction must be 
taken to determine the question of law whether a 
claim arises under the federal Constitution or laws, 
as alleged in the complaint, and the initial question 
is determined adversely to plaintiff, the case must 
be dismissed, not on jurisdictional grounds but on 
the merits but where it clearly appears that the 
asserted claim of federal right is immaterial and 


made solely to obtain jurisdiction, or appears to be 
wholly unsubstantial and frivolous, the case should 
be dismissed for want of jurisdiction.^^ 

§ 801. - Diversity of Citizenship 

An action may be dismissed fop want of jurisdiction 
where the required diversity of citizenship does not exist. 

An action may be dismissed for want of juris¬ 
diction where the required diversity of citizenship 
does not exist.so The phrase, “jurisdiction of the 


669—Silverton v. Valley Transit 
Cement Co., D.C.Cal., 140 P.Supp. 
709, affirmed, C.A., 249 F.2d 409— 
Industrial Union of Marine and 
Shipbuilding Workers of America, 
CIO, Local No. 1, v. New York 
Shipbuilding Corp., D.C.N.T., 79 F. 
Supp. 104—Alameda v. Paraffine 
Cos., D.C.Cal., 75 F.Supp. 282, mo¬ 
tion denied, C.A., 169 F.2d 408— 
Pierce v. Submarine Signal Co., 
D.C.Mass., 25 F.Supp. 862. 

Webb V. U. S., D.C.Pa., 21 F.R. 
D. 251—Hornbeck v. Dam Mfg. Co., 
D.C Iowa, 7 F.R.D. 605, 

D.C.—United Transport Service Emp. 
of America, CIO, ex rel. Wash. v. 
National Mediation Bd., 179 F.2d 
446, 85 U.S.App.D.C. 352. 

Dismissal held XLot required under 
circumstances 

U.S.—Singer Sewing Mach. Co. v. 
American Safety Table Co., D.C. 
Pa., 88 F.Supp. 260. 

Lehrman v. Bab or, D.C.N.Y., 9 F. 
R.D. 109. 

Dndue burden on interstate com¬ 
merce 

(1) Action by nonresident against 
railroad which did not maintain or 
operate any part of its railroad sys¬ 
tem within the district on cause of 
action arising elsewhere, and having 
no contact with events occurring 
within the district, must be dismissed 
as occasioning undue burden on in¬ 
terstate commerce, regardless of con¬ 
venience of plaintiff and his witness¬ 
es. 

U.S.—Jablonski v. Southern Pac. Co., 
D.C.N.Y., 76 P.Supp. 1022. 

(2) Mere fact that nonresident 
carrier is doing business in juris¬ 
diction of the forum is not sufficient 
to avoid dismissal of the action as 
constituting undue burden on inter¬ 
state commerce. 

U.S.—Jablonski v. Southern Pac. Co., 
supra. 

(3) Stockholder's derivative action 
in New York against airline corpo¬ 
ration having its principal and home 
office in Florida, and against execu¬ 
tive of corporation to compel execu¬ 
tive to restore money to corporation 
and to have receivers appointed for 
corporation, would not be dismissed 
on ground that court had no juris- 
.diction of subject matter because 


maintenance of action would impose 
a burden on interstate commerce, 
where corporation was actively do¬ 
ing business in New York. 

U.S.—Johnson v. Baker, D.C.N.Y., 81 
F.Supp. 563. 

26. U.S.—^Aralac, Inc. v. Hat Corp. 
of America, C.C.A.Del., 166 F.2d 
286—G-ilstrap v. Standard Oil Co., 
C.C.A.Cal., 108 F.2d 736. 

Linehan v. Waterfront Commis¬ 
sion of New York Harbor, D.C.N. 
Y., 116 F Supp. 401—Bullock v. U. 
S., D.C.N.J., 72 F.Supp. 445. 

27. U.S.—Webb v. State University 

of New York, D.C.N.Y., 120 F. 

Supp. 554. 

28. U.S.—Bell V. Hood, Cal., 66 S. 
Ct. 773, 327 U.S. 678, 90 L.Ed. 939. 

State of Georgia v. Wenger, D. 
C.I11., 94 F.Supp. 976, affirmed, C. 

A., 187 F.2d 285, certiorari denied 
72 S.Ct. 41, 342 U.S. 822, 96 L.Ed. 
621, rehearing denied 72 S.Ct. 105, 
342 U.S. 874, 96 L.Ed. 657. 

29. U.S.—Bell V. Hood, Cal., 66 S. 
Ct. 773, 327 U.S. 678, 90 L.Ed. 939. 

State of Georgia v. Wenger, D. 
C.Ill., 94 F.Supp. 976, affirmed, C. 
A., 187 F.2d 285, certiorari denied 
72 S.Ct. 41, 342 U.S. 822, 96 L.Ed. 
621, rehearing denied 72 S.Ct. 105, 
342 U.S. 874, 96 L.Ed. 657. 

30. U.S.—^Montana-Dakota Utilities 
Co. V, Northwestern Public Serv¬ 
ice Co., S.D., 71 S.Ct. 692, 341 U.S. 
246, 95 L.Ed. 912. 

Smith V. Village of Lansing, C. 
A.I11., 241 F.2d 856—^Davis v. Fore¬ 
man, C.A.I11., 239 F.2d 579, certio¬ 
rari denied 77 S.Ct. 719, 353 U.S. 
930, 1 L.Ed.2d 724, rehearing de¬ 
nied 77 set. 1048, 353 U.S. 968, 1 

L. Ed.2d 917—Rubelt v. Bybee, C. 

A, Idaho, 229 F.2d 664—^Ermentrutt 
V. Commonwealth Oil Co., C.A. 
Fla., 220 F.2d 527—^Dempsey v. D. 

B. & M. Oil & Gas Co., C.A.Ky., 219 
F.2d 808—Martin v. Lincoln Park 
West Corp., C.A.Ill., 219 F.2d 622 
—^Engel V. Tribune Co., C.A.Ill., 189 
F.2d 176—Jordan v. Marks, C.C.A. 
La., 147 F.2d 800—^Polhemus v. 
American Medical Ass’n, C.C.A.N. 

M. , 145 F.2d 357—Williams v. Em¬ 
ployers Mut. Liability Ins. Co. of 
Wisconsin, C.C.A.Ala., 131 F.2d 601 
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—Emmke v. De Silva, C.C.A.Mo., 
293 F. 17. 

Rodgers v. Irvine, D.C.Va., 161 
F Supp. 784, affirmed, C.A, Grady 
V. Irvine, 254 P.2d 224, certiorari 
denied 79 S.Ct. 30, 358 U.S. 819, 3 
L.Ed.2d 60—Brown v. Fennell, D.C. 
Pa., 155 F.Supp. 424—Choy v. Far- 
ragut Gardens 1, Inc., D.C.N.Y., 
131 F.Supp. 609—E. K. Carey Drill¬ 
ing Co. V. Murphy, D.C.Colo., 113 F. 
Supp. 226—Shverha v. Maryland 
Cas. Co., D.C.Pa., 110 P.Supp. 173 
—Elbert v. Lumbermen’s Mut. Cas. 
Co., D.C.La., 107 P.Supp. 299, re¬ 
hearing denied 108 F.Supp. 157, re¬ 
versed on other grounds, C.A., 201 
F.2d 500, rehearing denied 202 P. 
2d 744, affirmed 75 S.Ct 151, 348 

U. S. 48, 99 L.Ed. 59—Tucker v. 
New Orleans Laundries, D.C.La., 
90 F.Supp. 290, affirmed, C.A., 188 
F.2d 263, certiorari denied 72 S.Ct. 
52, 342 U.S. 828, 96 L.Ed. 627— 
Gerstman v. Poole, D.C.Pa., 88 F. 
Supp. 733—Lugo V. Moore-McCor- 
mack Lines, D.C.N.Y., 86 F.Supp. 
541—Lach v. Hoisting & Portable 
Power Shovel & Dredge Engineers 
Local 4, etc.. Intern. Union of Op¬ 
erating Engineers, A, F. L., D.C. 
Mass., 86 F.Supp. 463—^Valentine 

V. Powers, D.C.Neb., 85 F.Supp. 732 

—Schmoll Fils, Inc. v. The Fern- 
glen, D.C.N.Y., 85 F.Supp. 578— 

Prechtl V. U. S., D.C.N.Y., 84 F. 
Supp. 889—^Wichman v. R. H. Mil¬ 
ler Tex. Corp., D.C.Tex., 84 F.Supp. 
123, affirmed, C.A., 174 F.2d 126— 
Arkoosh v. Krug, D.C.Idaho, 83 F. 
Supp. 400—Gate-Way, Inc. v. Hill- 
gren, D.C.Cal., 82 F.Supp. 546, af¬ 
firmed, C.A., 181 F.2d 1010—Mar- 
tineau v. City of St. Paul, D.C. 
Mmn., 78 P.Supp. 892, affirmed, C. 
A., 172 F.2d 777—^Parkhurst v. 

Parkhurst, D.C.Puerto Rico, 78 F. 
Supp. 844—Saltzman v. Birrell, D. 

C. N.Y., 78 F.Supp. 778—Steinberg 
V. American Bantam Car Co., D C. 
Pa., 76 F.Supp. 426, appeal dis¬ 
missed, C.A., 173 P.2d 179—First 
Nat. Bank of Peoria v. Elmo, Inc., 

D. C.Pa., 74 F.Supp. 731, affirmed, 
C.C.A., 164 P.2d 885—Weaver v. 
Marcus, D.C.Va., 73 P.Supp. 736, 
reversed on other grounds, C.C.A.., 
165 F.2d 862, 176 A.L.R. 1305— 
Thomas v. Thomas, D.C.La., 65 F. 
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subject matter” as used in the Federal Rules of Civil 
Procedure, Rule 12 h, 28 U.S.C.A., requiring the 
court to dismiss the action whenever it appears that 
the court lacks jurisdiction of the subject matter, 
includes diversity of citizenship,and dismissal on 
the ground of lack of jurisdiction of the subject 
matter is authorized where diversity of citizenship 
does not exist.^2 If a case may be decided without 
prejudice to the rights of absent parties, a court will 
strain hard to reach that result rather than dismiss 
the suit for lack of diversity.^^ In an action by a 
guardian, the fact that the guardian was appointed 
for the principal purpose of obtaining the diversity 
of citizenship requisite to bringing the action in the 
federal court does not entitle defendant to dismissal 
of the action.^^ 


35B C.J.S. 

If an act of a defendant constitutes a breach of a 
written agreement on which a suit in damages has 
been brought pursuant to express statutory authority, 
and which statutory authority dispenses with the re¬ 
quirement of diversity of citizenship, the suit is not 
liable to dismissal because the same act of defendant 
could also be denominated as a tort and subject to 
the jurisdictional element of diversity of citizen- 
ship,35 

Dismissal as to party whose presence destroys di¬ 
versity. To restore the requisite diversity of citizen^ 
ship and avoid dismissal of the entire action for want 
of diversity, an action may be dismissed as to a party 
or parties who are not indispensable parties and 
whose presence would, because of their citizenship, 
defeat the jurisdiction of the courtand this rule 


Supp. 749, reversed on other 
grounds, C.C.A., 165 F.2d 332— 

Siegel V. City of Detroit, Depart¬ 
ment of Street Bailways, D.C. 
Mich., 52 F.Supp. 669—'Dossett v. 
Davis, D.C.Tenn., 29 F.Supp. 483. 

Albert Pick & Co. v. Cass-Put- 
nam Hotel Co., D.C.Mich., 41 F,2d 
74. 

Thomas Worcester, Inc. v. Clo¬ 
ver Stores Corp., D.C.N.T., 11 F.R. 
D. 334—Molloy V. Mount, D.C. 
Conn., 8 P.R.D. 72—H. F. G. Co. 
V. Pioneer Pub. Co, D.C.IIL, 7 F. 
R.D. 366, reversed on other 
grounds, C.C.A,, 162 F.2d 536— 

Hastings v. Chrysler Corporation, 
D.C.N.T., 3 F.B.D. 274. 

After verdict for plaintiff in an 
action in which jurisdiction depend¬ 
ed on diversity of citizenship, the 
trial court set aside the verdict and 
dismissed the action for want of ju¬ 
risdiction, where, from the evidence, 
the court determined that diversity j 
of citizenship was lacking because 
plaintiff had not moved from one 
state to another with a bona fide 
intention of becoming a resident of 
such other state. 

U.S.—Dossett V. Davis, D.C.Tenn., 29 
F.Supp. 483. 

Third-party complaint 

In action instituted in federal 
court solely on ground of diversity 
of citizenship by Virginia citizens 
against Maryland citizens for death 
of deceased in automobile accident, 
motion to dismiss third-party com¬ 
plaint against alleged joint tort-fea¬ 
sors who were Maryland citizens for j 
contribution under Maryland statute 
was granted after original defend¬ 
ants had settled case with Virginia 
citizens, on ground of lack of diver¬ 
sity of citizenship between original 
defendants and third-party defend¬ 
ants, where question of contribution 
could be litigated with equal conven¬ 
ience in Maryland courts. 

U.S.—State of Maryland, to Use and 


Benefit of Wood v. Robinson, D.C. 
Md., 74 F.Supp. 279. 

OircumstancGS held not to warrant 
or require dismissal 

U.S.—Romero v. International Ter¬ 
minal Operating Co., N.Y., 79 S.Ct. 
468, 358 U.S. 354, 3 L.Ed.2d 868. 

Preferred Acc. Ins. Co. v. Drod- 
dy, D.C Tex., 129 F.Supp. 486— 
Donovan v. Queensboro Corp., D.C 
N.Y., 75 F.Supp. 131. 

Gersich v. London & Lancashire 
Indem. Co. of America, D.C.Wis., 
12 F.R.D. 83. 

31. U.S.—Page v. Wright, C.C.A,I11, 
116 F.2d 449, certiorari dismissed 
61 S.Ct. 831, 312 U.S. 710, 85 L.Ed. 
1142. 

32. U.S.—^Fetter v. Veterans Admin¬ 
istration, D.C.N.T., 146 F.Supp. 660 
—Jakubowski v. Central R. Co. of 
New Jersey, D.C.N.T., 88 P Supp 
258. 

33. U.S.—Standard Oil Co. of Tex. 
V. Marshall, C.A.Tex., 265 F.2d 
46. 

34. U.S.—Johnstone v. O’Connor & 
Co„ D.C.Pa., 164 F.Supp. 66. 

35 . U.S.—Ludlow Mfg. & Sales Co. 
V. Textile Workers Union of Amer¬ 
ica (CIO), D.C.Del., 108 F.Supp 
45. 

36 . U.S.—^Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.T., 250 F.2d 860— 
Roth V. Davis, C.A.Cal., 231 F.2d 
681—Hunt Tool Co. v. Moore, Inc., 
C.A.Tex., 212 F.2d 685—Finn v. 
American Fire & Cas, Co., C.A.Tex., 
207 F.2d 113, certiorari denied 74 
S.Ct. 476, 347 U.S. 912, 98 L Ed. 
1069—Grant County Deposit Bank 
V. McCampbell, C.A.Ky,, 194 F.2d 
469—Montgomery Ward & Co. v. 
Danger, C.C.A.Ma., 168 F.2d 182— 
Wells V. Universal Pictures Co., 
C.C.A.N.Y., 166 P.2d 690—Weaver 
r. Marcus, C.O.A.Va., 165 P.2d 862, 
175 A.L.R. 1305—^Armstrong v. 
New La Paz Gold Mining Co., C. 
C.A.Cal., 107 F.2d 453—Anglo Cali¬ 
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fornia Nat. Bank of San Francis¬ 
co V. Lazard, C.C.A.Cal., 106 F.2<i 
693, certiorari denied 60 S.Ct. 379, 
308 U.S. 624, 84 L.Ed. 521—West¬ 
ern Union Telegraph Co. v. Noster, 

C. C.A.Cal., 106 F.2d 5S7, reversed 
on other grounds Western Union 
Telegraph Co. v, Nester, 60 S.Ct. 
769, 309 U.S. 582, 84 L.Ed. 960. 128 
A.L.R. 628—Blytheville, L. & A. 
S. R. Co. V. St. Louis-San Francis¬ 
co Ry. Co., C.aA.Ark., 33 F.2d 
481—Drumright v. Texas Sugar- 
land Co., C.C.A.Tex., 16 F.2d 657, 
certiorari denied 47 S.Ct. 76 b 274 
U.S. 749, 71 L.Ed. 1331—Interstate 
Refineries v. Barry, C.C.A.Mo., 7 
F.2d 548. 

Gorham v. Edwards, D.C.N.Y., 
160 F.Supp. 928—City of Newark, 
N. J. V. Eastern Airlines, Inc., D.C. 
N J., 159 F.Supp. 750—Munro v. 
Doherr, D.C.Mass., 156 F Supp. 723 
—Stone V. Merritt-Chapman & 
Scott Corp., D.C.N.Y., 156 F.Supp. 
315—A. B. C. Needlecraft Co. v. 
Dun & Bradstreet, Inc., D.C.N.Y., 
143 F.Supp. 686, reversed on oth¬ 
er grounds, C.A., 245 F.2d 775— 
Miller & Lux, Inc, v. Nickel, D.C. 
Cal., 141 F.Supp. 41—Carolina Cas. 
Ins. Co. V. Local No. 6l2 Intern. 
Broth, of Teamsters, ChaulTeurs, 
Warehousemen and Helpers of 
America, D.C.Ala., 136 F.Supp. 941 
—^Douglas V. United Elec., Radio & 
Machine Workers of America, D.C. 
Mich., 127 F.Supp. 795—Reming¬ 
ton V. General Motors Corp., D.C. 
Mich., 127 F.Supp. 672, remanded 
on other grounds, C.A., 220 F.2d 
738, and affirmed 237 F.3d 919—' 
Air Line Dispatchers Ass’n, A. F. 
of L. V. California Eastern Air¬ 
ways, D.C.Cal., 127 F.Supp. 521 
—^Jones V. Goodman, D.C.Kan., 114 
F.Supp. 110—O’Neal v. National 
Cylinder Gas Co., D.C.Ill., 103 F. 
Supp. 720^—Hertz v. Record. Pub. 
Co. of Erie, D.C.Pa., 102 F.Supp. 
689—States v. John F, Daly, Inc,^ 

D. C.Pa., 96 F.Supp. 470—^tna Ins.. 
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applies where the parties who are dismissed are at 
the time of dismissal not indispensable parties, even 
though they may have been indispensable when the 
action was originally filed.S7 Where the party whose 
presence destroys diversity is an indispensable party 
for all purposes, however, there can be no dismissal 
as to him alone, but the action must be dismissed as 
to all parties for want of jurisdiction.38 Even if the 
party whose presence destroys diversity is only a 
necessary, and not an indispensable, party, the court 
may, in the exercise of its discretion, dismiss the ac¬ 
tion as to both, where plaintiff's claim against both 


can be more conveniently adjudicated in one action 
in a state court.29 

§ 802 . -Jurisdictional Amount 

If It appears to a legal certainty that the claim Is for 
less than the Jurisdictional amount, the complaint should 
be dismissed. 

Where there is a lack of jurisdictional amount in¬ 
volved, the district court should dismiss on that 
ground rather than dismissing on the merits.^O Ac¬ 
cordingly, if it appears to a legal certainty that the 
claim is for less than the jurisdictional amount, the 
complaint should be dismissed.^! The rule govern- 


Co. V. Busby, D.C.Ala., 87 F.Supp. 
505—Gate-Way, Inc. v. Hillgren, 
D.C.Cal., 82 F.Supp. 646, affirmed, 

C. A., 181 F.2d 1010—London v. 

Kingsley, D.C.Pa., 81 F.Supp. 83— 
Steinberg v. American Bantam Car 
Co., D C.Pa., 76 F Supp. 426, ap¬ 
peal dismissed, C.A., 173 F.2d 179 
—Genovese v. Skol Co., B C.N.T., 
73 F.Supp. 423—Shannon v. Massa¬ 
chusetts Bonding Ins. Co., D.C. 
La., 62 F.Supp. 532—People of 
State of Illinois, for Use of Clapp, 
V. Boyer, D.C Ill., 40 F.Supp. 894— 
Block V. Warner Bros, Circuit 
Management, D.C.Pa., 36 F.Supp. 
842. 

Hazeltine Research Corporation 
V. Freed-Eisemann Radio Corpora¬ 
tion, D.C.N.Y., 4 F,2d 867—Gardi¬ 
ner V. Automatic Arms Co., D.C.K. 
Y., 275 F. 697. 

Photometric Products Corp. v. 
Radtke, D.C.NY., 17 F.RD. 103— 
Padbury v. Dairymen’s League Co¬ 
op. Ass’n, D.C.Pa, 15 F.RD. 484— 
Nordgren v. Evis-Northwest, Di¬ 
vision of Northwest Indus. Service 
Corp., D.CMmn., 16 P.R.D. 453— 
Sieland v. Hamel, D.C Mo., 13 P.R. 

D, 447—Brown v. Ingraham, D.C. 
Pa., 11 P.R.D. 522—O’Neal v. Teet¬ 
er, D.C.Ill., 11 FR.D. 180—Molloy 
V. Mount, D.C.Conn., 8 F.R.D. 72— 
Kapp V. Frank W. Kerr & Co., D. 
C.Mich., 2 F.R.D. 609. 

25 C.J. p. 753 note 94. 

Discontinuance preventing dismissal 

(1) Where automobile dealer was 
proper, but not indispensable, party 
to buyer’s action against automobile 
manufacturer for injuries caused by 
explosion of battery, motion of man¬ 
ufacturer to dismiss complaint on 
ground that federal court lacked ju¬ 
risdiction because dealer and buyer 
were residents of same state would 
be granted unless action was dis¬ 
continued against dealer. 

U.S.—Hastings v. Chrysler Corp., D. 
C.N.Y., 3 F.R.D. 274. 

(2) Tort action in federal court by 
Pennsylvania citizens against two 
Pennsylvania corporations and an 
Ohio corporation would be dismissed 
for want of diversity of citizenship 

35B C.J.S.—6 


between plaintiffs and all defendants, 
and action would stand dismissed un¬ 
less plaintiffs discontinued action as 
against Pennsylvania corporations. 
U.S.—Kamosky v. Scranton Beverage 
Co., D.C.Pa., 81 F.Supp. 271. 
Dismissal after verdict held proper 
U.S.—Dollar S. S. Lines v. Merz, C. 
C.A.Cal., 68 F.2d 594. 

Williams v. Great Southern Lum¬ 
ber Co, D.C.La., 13 F.2d 246, re¬ 
versed on other grounds, C.C.A. 
Great Southern Lumber Co. v. Wil¬ 
liams, 17 F.2d 468, affirmed Wil¬ 
liams V. Great Southern Lumber 
Co., 48 S.Ct. 417, 277 U.S. 19, 72 
L.Ed. 761. 

Dismissal by trial court only, not by 
appellate court 

Where a defendant is a citizen of 
same state of which one of plaintiffs 
is also a citizen but is not an indis¬ 
pensable party, trial court may per¬ 
mit action to be dismissed as to such 
defendant, but appellate court may 
not do so, since case is controlled by 
record made in trial court. 

U.S.—Schuckman v. Rubenstein, C. 
C A.Ohio, 164 F.2d 952, certiorari 
denied 68 S.Ct. 905, 333 U.S. 875, 92 
L.Ed. 1151—^Thomas v. Anderson, 
Mo., 223 F. 41, 138 C.C.A. 405. 

Dismissal not reiiuired as to other 
defendants 

(1) Dismissal of complaint as to 
one or more of named defendants in 
federal district court, when it will 
cure a defect claimed in jurisdiction, 
does not of necessity require dismis¬ 
sal of action as to all defendants. 

U S.—Kassner v. U. S. Pictures, D.C. 
N.Y., 82 F.Supp. 633. 

(2) Where stockholders’ derivative 
actions were essentially to compel an 
accounting and to impress a trust on 
fruits of the wrongdoing of corporate 
officers and other corporations and 
the liability of all defendants on the 
claims pleaded was joint and several, 
dismissal of complaint as against 
defendants to cure a defect in juris¬ 
diction did not require a dismissal as 
to the other defendants where dis¬ 
missed defendants were not neces¬ 
sary or indispensable parties. 
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U.S.—Kassner v. U. S. Pictures, su¬ 
pra. 

37. U.S.—Grant County Deposit 
Bank v. McCampbell, C.A.Ky., 194 
P.2d 469. 

38. U.S.—^Fouke v. Schenewerk, C.A. 
Tex., 197 F2d 234. 

Gorham v. Edwards, D.C.N.Y., 
160 F.Supp. 928—Sellers v. Bardill, 
D.C.Ky., 132 F.Supp. 386—Reming¬ 
ton V. General Motors Corp., D.C. 
Mich., 127 F.Supp. 672, remanded 
on other grounds, C.A., 229 F.2d 
738, and affirmed 237 F.2d 719— 
Hutchison V. Fulton, D.C.Ala., 117 
F.Supp. 659—^tna Ins. Co. v Bus¬ 
by, D.C.Ala., 87 F.Supp. 505—^Weav¬ 
er V. Marcus, D C.Va., 73 F.Supp. 
736, reversed on other grounds, C. 
C.A., 165 P.2d 862, 175 A.L R. 1305 
—Hale v. Campbell, D.C.Iowa, 40 P. 
Supp. 684, reversed on other 
grounds, C.C.A., 127 F.2d 594. 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 PRD. 103— 
Century Indem. Co. v. Dumas, D.C. 
N.Y., 11 P.R.D. 589. 

39. U.S.—Molloy v. Mount, D.C. 
Conn., 8 F.R.D. 72. 

40. U.S.—Topping V. Fry, C.C.A.Ill., 
147 F.2d 715. 

41. U.S.—Clark v. Paul Gray, Inc., 
Cal., 59 S.Ct. 744, 306 U.S. 683, 83 
L.Ed. 1001—North Pac. S. S. Co. v. 
Soley, Cal, 42 S.Ct. 87, 257 U.S. 
21C, 66 L.Ed. 203. 

Payne v. State Farm Mut. Auto, 
Ins. Co., C A.La., 2 66 F.2d 63—Jack- 
son V. Kuhn, C.A.Ark., 254 P.2d 
555—Currie v. Flack, C.A.Mass., 
190 P.2d 549—Giordano v. Radio 
Corporation of America, C.A.N.J., 
183 P 2d 558—Newsom v. E. I. Du 
Pont De Nemours & Co., C.A Tenn., 
173 F.2d 856, certiorari denied 70 
S.Ct. 70, 338 US. 824, 94 L.Ed. 
600—Fields v. Washington, C.A.N. 
J,, 173 P.2d 701—^Norwood Lumber 
Corp. V. McKean, C.C.A.Pa., 153 
P.2d 753—Williams v. Employers 
Mut. Liability Ins. Co. of Wiscon¬ 
sin, C.C.A.Ala., 131 P.2d 601. 

Colman v. Pitzer, D.C.Pa., 160 F. 
Supp. 862—Christner v. Poudre Val. 
Co-op. Ass’n, D.C.Colo., 134 F.Supp. 
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ing dismissal for want of jurisdiction in cases 
brought in the federal court is that, unless the law 
gives a different rule, the sum claimed by plaintiff 
controls if the claim is apparently made in good 
faith.^2 Peremptory dismissal ordinarily will not 
be ordered rather an opportunity is afforded 
plaintiff to show reasonable entitlement to recover 
the jurisdictional amount.^^ 

The motion will be denied where the complaint, 
supported by the record, shows that the jurisdiction¬ 
al amount is involved,where the court cannot say 
to a legal certainty that plaintiff’s claim could not 
exceed the jurisdictional minimum,where under 
the facts of the case a jury might conceivably re¬ 
turn a verdict in excess of the jurisdictional 
amount,or where to dismiss the complaint would 
be an invasion of the province of the jury to de¬ 
termine the value of plaintiff’s claim.'^^ If an act 
of a defendant constitutes a breach of a written 
agreement on which a suit in damages has been 
brought pursuant to express statutory authority, 
and which statutory authority dispenses with the 
requirement of amount in controversy, the suit is 
not liable to dismissal because the same act of de¬ 
fendant could also be denominated as a tort and 
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subject to the jurisdictional element of amount in 
controversy.^^ 

I 803. - Parties Improperly or Collusive- 

ly Made or Joined 

An action may be dismissed on the ground that the 
parties to the suit have been improperly or collusively 
made or joined for the purpose of creating a case cogniz¬ 
able by the court, but co-operation between the parties 
for the purpose of having the case determined in the 
federal court does not of itself require dismissal. 

It is expressly provided by a statute enacted in 
1948, 28 U.S.C.A. § 1359, that a district court shall 
not have jurisdiction of a civil action in which any 
party, by assignment or otherwise, has been im¬ 
properly or collusively made or joined to invoke 
the jurisdiction of such court. The statute revises 
the previous law applicable in cases wherein as¬ 
signees or other transferees seek to invoke the 
jurisdiction of the federal court. The mandate of 
a former statute, however, which required the dis¬ 
trict courts to dismiss suits commenced therein at 
any time when it shall appear to the satisfaction of 
the court that the parties to the suit have been im¬ 
properly or collusively made or joined, either as 
plaintiffs or defendants, for the purpose of creat- 


115, affirmed, C.A., 235 F.2d 946— 
Myers v. Mutual Ben. Health and 
Acc. Ass'n, D.CVa, 130 P.Supp. 
653—Benton v. Southern Pac. Co., 
D.C.Cal., 89 F.Supp. 906—Temmer- 
man v. Scafldi, D.C.Cal., 88 P.Supp. 
527—Morozin v. tlausmaninger, D. 

C. Pa., 85 F.Supp. 67—Radio Elec¬ 
tronic Television Corporation v. 
Bartniew Distributing* Corporation, 

D. C.N.Y., 32 F.Supp. 431—-Newcastle 
Products V. School Dist. of Blair 
Tp., D.C.Pa., 18 F.Supp. 336. 

Chick V. New England Telephone 
& Telegraph Co., D.C.Me., 36 F.2d 
832. 

Fletcher v. Gerlach, D.C.N.Y., 7 
P.R.D. 616—Long v. Dravo Corp., 
D.CPa., 6 F.R.D. 226. 

Weight and sufficiency of evidence 
generally see supra §§ 460-463. 

Permissive counterclaim asking for 
recovery of an amount insufficient to 
give federal court independent juris¬ 
diction will be dismissed. 

U.S,—^West Coast Tanneries Limited, 
V. Anglo-American Hides Co., D.C. 
N.Y., 20 F.R.D. 166. 

Cross claim 

Where motorist and railroad com¬ 
pany were sued for death of, and in¬ 
juries to, passengers in automobile 
colliding with train at crossing and 
railroad company filed cross claim 
against motorist for indemnity and 
for one thousand dollars for damage 
to the tracks, crossing, signals, and. 


I other equipment, and action against 
motorist was dismissed for lack of 
diversity of citizenship between 
plaintiff and motorist, and cross claim 
for indemnity was dismissed, the 
cross claim for property damages was 
not ancillary to issues in main action 
between plaintiffs and railroad com¬ 
pany and issues as to motorist were 
different from those in the mam ac¬ 
tion, and consequently the cross claim 
for damages was properly dismissed 
for lack of jurisdictional amount. 
U.S.—Shapiro v. Gulf, M. & O. R. Co., 
C.A.I11., 256 F.2d 193. 

42. U.S.—Reeber v, Rossell, D.C.N. 
Y., 91 P.Supp. 108. 

Cohen v. Proctor & Gamble Dis¬ 
tributing Co., D.C.Del., 16 F.R.D. 
128. 

Action held not subject to dismissal 
U.S—Walker Gram Co. v. Southwest¬ 
ern Telegraph & Telephone Co., 
C C,A Tex., 10 F.2d 272. 

Knapp V. Bankers Securities 
Corp, D.C.Pa., 17 F.R.D. 245, af¬ 
firmed, C.A., 230 P.2d 717. 

43. U.S.—Cohen v. Proctor & Gamble 
Distributing Co., D.C.Del., 16 F.R.D. 
128. 

44. U.S.—Cohen v. Proctor & Gamble 
Distributing Co., supra. 

45. U.S.—Grosjean v. American 
Press Co., La,, 56 S Ct. 444, 297 
U.S- 233, 80 L.Ed. 660. 

Lansden v. Hart, C.A.I11., 180 F. j 
2d 679, certiorari denied 71 S.Ct. 1 
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58, 340 U.S. 824, 95 L Ed. 606, re¬ 
hearing denied 71 S.Ct. 204, 340 U. 
S. 894, 95 L.Ed. 648—Jamerson v. 
Alliance Ins. Co. of Philadelphia, 
C.C.A.I11., 87 F.2d 253, certiorari 
denied 57 S.Ct. 753, 300 U.S. GS3, 81 
L.Ed. 886. 

Mutual Life Ins. Co. of New York 
V. Brannen, D.C.Iowa, 31 F.Supp. 
123. 

Nash-Kolvinator Corp. v. Califor¬ 
nia Refrigerator Repair Shop, D.C. 
Cal., 11 P.R.D. 313. 

After amendment of complaint 

Where, after a complaint has been 
amended, the court finds that de¬ 
fendant’s motion to dismiss for lack 
of jurisdictional amount is not well 
taken, it is proper to overrule the 
motion to dismiss. 

U.S.—Stork V. Townsend, D.C.Ohio, 
1 P.R.D. 597. 

46. U.S.—Loew’s Drive-In Theatre.s 
V. Park-In Theatres, C.A.R.I., 174 
F.2d 547, certiorari denied 70 S. 
Ct. C8, 338 U.S. 822, 94 L.Ed. 490, 
rehearing denied 70 S.Ct. 237, 338 

U. S. 896, 94 L.Bd. 551. 

47. U.S.—Sicilia v. Tassell, D.C.Pa., 
163 F.Supp. 371. 

Hmchliffe v. Carr, D.C.Pa., 22 F. 
R.D. 187. 

48. U.S.—Hinchliffe v. Carr, supra. 

49. U.S.—Ludlow Mfg. & Sales Co. 

V. Textile Workers Union of Ameri¬ 
ca (CIO), D.C.Del., 108 F.Supp. 45. 
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ing a case cognizable by the court, is continued in 
full force. 

The provision of the statute requiring dismissal 
for improper or collusive making or joinder of par¬ 
ties is regarded as a salutary one, and it is the duty 
of the court to observe it.^t The occasion for its 
enforcement frequently arises in cases of collusive 
transfers and assignments from parties whose char¬ 
acter of citizenship would not enable them to sue 
in the federal court in their own names. 

Co-operation between the parties for the purpose 


of having the case determined in the federal court 
does not of itself constitute an improper or collu¬ 
sive making or joinder of parties within the mean¬ 
ing of the statute.^^ Where the parties before a 
federal court are properly aligned as plaintiffs and 
defendants, the suit may not be dismissed as collu¬ 
sive, because parties are omitted, either as plain¬ 
tiff or defendant, whose presence would defeat the 
jurisdiction of the court.^^ 

The objection is not waived by the fact that de¬ 
fendant has voluntarily gone to trial on the merits 
after having made the objection.^5 


50. XJ.S.—Steinberg v. Toro, D.C, 
Puerto Rico, 95 P.Supp. 791. 

51. U.S.—Lehigh Min. & Mfg. Co v. 
Kelly, Va, 16 S Ct. 307, 160 U.S. 
327, 40 L.Bd. 444—Farmington Vil¬ 
lage Corp. V. Pillsbury, Me , 5 S.Ct. 
807, 114 U.S. 138, 29 L.Ed. 114. 

French v. Jeffries, C.CA.Ill., 149 
F.2d 555, certiorari denied 66 S Ct. 
93, 326 U.S. 755, 90 L.Ed. 453— 
Southern Textile Machinery Co. v. 
Wovenright Knitting Co., D.C.Ohio, 
44 F.2d 234. 

25 C.J. p 765 note 21, p 792 note 68, 
p 793 note 69—18 C.J. p 1184 note 
88 . 

Inquiry into motive 

Where requisite diversity of citi- 
•zenship existed, and controversy was 
real and substantial, court, in de¬ 
termining jurisdiction, will not in¬ 
quire into motives for plaintiff's re¬ 
incorporation in another state, in de¬ 
termining whether the parties were 
improperly or collusively made or 
joined so as to bring- the case with¬ 
in the operation of the statute. 

XJ.S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co., Ky., 48 S. 
Ct. 404, 276 U.S. 518, 72 L.Ed. 681, 
57 A.L.R. 426. 

Discretion, of court 

(1) In a case in which the applica¬ 
tion of the former statute was con¬ 
sidered, the court expressed the view 
that the court was entitled to exer¬ 
cise its discretion as to permitting 
the raising of the objection as to col¬ 
lusion where the want of jurisdiction 
did not appear on the face of the bill 
and was not disclosed by the pleading 
and proof, but was based solely on 
facts existent, if at all, outside the 
record; specifically, the court refused 
to permit the creditor of a corpora¬ 
tion to intervene in a suit in the fed¬ 
eral court by a stockholder of such 
corporation to adjust its affairs, for 
the purpose of objecting to jurisdic¬ 
tion, because such creditor was 
chargeable with laches in permitting 
the suit to proceed in the federal 
court until the affairs of the corpo¬ 
ration had been to an extent adjust¬ 


ed in such suit, claims had been 
proved, and rights of innocent pur¬ 
chasers had attached. 

U.S.—Briggs V. Traders’ Co., C.C.W. 

Va., 145 F. 254. 

25 C.J. p 782 note 38. 

(2) In a subsequent case, however, 
in which the statute was involved, 
It was held that the court had no 
jurisdiction if the want of jurisdic¬ 
tion appears to its satisfaction. j 

XJ.S.—^Wilderman v. Roth, D.C.Pa., 9 
F.2d 637, affirmed, C.C.A., 17 F.2d 
486. 

Parties not improperly or collusively 
made or joinecl 

(1) Stockholders' suits. 

U.S.—Harris v. Brown, D C.Ky., 6 F. 
2d 922. 

25 C J. p 793 note 69 [b] (1). 

(2) Administrator’s action. 

U.S—Knvan v. Hourican, D.C.Pa., 

117 F.Supp. 908. 

Parties improperly or collusively 
made or joined 

XJ.S.—Golden v. St. Bernard Trap¬ 
pers’ Ass’n, D.C.La., 10 F.2d 220. 

Realignment improper 

In a case in which the lower court 
realigned the parties and dismissed 
under the statute for want of di¬ 
versity of citizenship, on the the¬ 
ory that there was no collision of 
interest and no substantial contro¬ 
versy between plaintiff and one de¬ 
fendant, it was held that, under the 
circumstances involved, realignment 
and dismissal were improper. 

XJ.S.—^Detroit Tile & Mosaic Co. v. 
Mason Contractors’ Ass’n, C.C.A. 
Mich., 48 F.2d 729. 

52. U.S.—^Lake County v. Dudley, 
Colo., 19 S.Ct. 398, 173 U.S. 243, 
43 L.Ed. 684—^Lehigh Min. & Mfg., 
etc., Co. V. Kelly, Va., 16 S.Ct. 
307, 160 U.S. 327, 40 L.Ed. 444. 

I Town of Lantana v. Hopper, C.C. 
A.Fla., 102 F.2d 118. 

Steinberg v. Toro, D.C.Puerto 
Rico, 95 F.Supp. 791. 

25 C.J. P 793 note 70, p 766 note 39, 
p 792 note 68 [a], 
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Colorable assignment 

U.S.—Central Paper Co. v. Southwick, 

C. C.Mich., 56 F.2d 5 93. 

Transfer held bona fide 

U.S.—Donovan v. Queensboro Corp., 

D. C.N.Y., 75 F.Supp. 131. 

Glaspell V. Davis, D.C.Or., 2 F. 

RD. 301. 

53. U.S.—May Hosiery Mills v. U. 
S., District Court in and for Dist. 
of Montana, C.C.A.Mont., 64 F.2d 
450. 

25 C.J. p 793 note 69 [a] (4). 
Reincorporation 

Co-operation between railroad and 
taxi company to have rights under 
contract determined in federal court 
by taxi company’s reincorporation in 
another state was not improper or 
collusive within meaning of statute. 
U S.—Black & White Taxicab & 
Transfer Co. v. Brown & Yellow 
Taxicab & Transfer Co, Ky, 48 S. 
Ct. 404, 276 U.S. 518, 72 L.Ed. 681, 
57 A.L.R. 426. 

Co-operation between plaintiff and 
defendant not necessary party 
Stockholder’s bill by bona fide hold¬ 
er of long standing, who had been 
bona fide resident of state other than 
that in which corporation was lo¬ 
cated for many years, was not col¬ 
lusive, requiring dismissal under 
the statute or under former Equity 
Rules, Rule 27, merely because one 
of defendants who was not necessary 
party agreed with plaintiff that suit 
be brought in federal court, and be¬ 
cause that defendant desired plaintiff 
to prevail. 

U S.—Harris v. Brown, D.C.Ky., 6 F. 
2d 922. 

54. U.S.—^Helm v. Zarecor, Tenn., 
32 S.Ct. 10, 222 U.S. 32, 35, 56 L. 
Ed. 77. 

Corpus Juris Secundum cited in 

First Congregational Church and 
Soc. of Burlington, Iowa v. Evan¬ 
gelical and Reformed Church, D.C. 
N.Y., 160 F.Supp. 651, 662. 

25 C.J. p 765 note 27, p 792 note 68 

[b]. 

55. U.S.—Phoenix-Buttes Gold Min. 
Co, V. Winstead, D.QCal., 226 F. 
855. 
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§ 804. Defects as to Parties 

An action in a federal court may be dismissed on the 
•ground of defects as to parties. 

An action in a federal court may be dismissed on 
the ground that it was brought against an improper 
party,s6 but should not be dismissed as to parties 
materially interested in the suit where their pres¬ 
ence as parties will prevent future litigation and 
avoid the necessity of a multiplicity of suits.®^ Al¬ 
though dismissal of an action against an unnamed 
director of an institution for failure to state his 
name in the complaint may be proper,^s dismissal 
will not be made on such technical grounds where 
he was served with process and was not prejudiced 
by the omission.^^ 

An action may be dismissed as a class action where 
it is not a class action and plaintiffs will not ade¬ 
quately represent the class and an action brought 
by plaintiff on his own behalf and on behalf, and 
as agent and representative, of others, may be dis¬ 
missed as to the others for failure to intervene®^ 
or to file their written consents as required by stat¬ 
ute. ^2 

Misnomer or misdescription. Misnomer of a 
party is properly raised by motion to dismiss under 


the Federal Rules of Civil Procedure.®^ Where, 
however, the party was not, or could not have been, 
misled, it is not ground for dismissal that the party 
was not properly named in the summons or com- 
plaint,^^ as where descriptive matter was erroneous¬ 
ly included,particularly where the slight correc¬ 
tion involved could easily be taken care of by amend¬ 
ment.®® The mere description of defendant as a 
corporation rather than as an unincorporated busi¬ 
ness entity is not sufficient to justify dismissal of 
the action.®'^ 

Real party in interest. While the parties are en- 
tided to show that the action has not been commenc¬ 
ed by the real party in interest,®® and dismissal on 
the ground that plaintiff is not the real party in 
interest has been held proper,®^ Rule 12 (b) (7) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A,, 
providing that the defense of failure to join an in¬ 
dispensable party may be taken by motion, docs not 
authorize a motion to dismiss on the ground that 
the action is not being prosecuted in the name of the 
real party in interest.'^® 

An action to recover under the terms of an insur¬ 
ance policy will not be dismissed because brought 
by the real party in interest instead of by the in- 


56. U.S.—South Side Bank & Trust 
Co. V. XJ. S., D.C.Ill., 82 F.Supp. 447. 

Action, to recover taxes paid. 

An action brought to recover taxes 
erroneously paid on Income was dis- 
missable where it was brought 
against United States and not against 
collector of internal revenue to whom 
the tax was paid. 

U.S.—South Side Bank & Trust Co. 
V. U. S., supra. 

Action held not subject to dismissal 

on ground of defect of parties plain¬ 
tiff or defect of parties defendant. 
U.S,—^Woods V. Parsons, D.C.Neb., 7 
P.B.D. 628. 

57. U.S.—Ives V. G. R. Kinney Corp., 
D.C.Ga., 149 F.Supp. 710. 

U. S. V. Petrosky, D.C.Mich., 2 
F.R.D. 422. 

58. U.S.—Miller v. Birector, Middle- 
town State Hospital, Middletown, 
N. Y., D.C.N.Y., 146 F.Supp. 674, 
affirmed, C.A., 243 F.2d 627. 

59. U.S.—^Miller v. Director, Middle- 
town State Hospital, K. Y., supra. 

60. U.S.—^Whisenant v. City of West 
Palm Beach, Fla., C.A.Fla., 189 F. 
2d 429. 

Hess V. Anderson, Clayton & Co., 
D.C.Cal., 20 F.R.D. 466—Knapp v. 
Bankers Securities Corp., D.C.Pa., 
19 F.R.D. 616—^Hathaway Motors, 
Inc. V. General Motors Corp., D.C. 
Conn., 19 F.R.D. 359. 

Plaintiffs hot similarly situated 
Where employee brings class ac¬ 


tion for minimum wages due him and 
other employees allegedly similarly 
situated under Fair Labor Standards 
Act, other employees will be dis¬ 
missed without amount of their re¬ 
covery being considered if evidence 
does not sustain allegation that they 
are similarly situated. 

U.S.—McReynolds v. Louisville Taxi- 
I cab & Transfer Co., D.C.Ky., 6 F.R. 
D. 61, 

Dismissal held not reg.uired 
U.S.—Hunter v. Southern Indemnity 
Underwriters, D.C.Ky., 47 F.Supp. 
242. 

Canuel v. Oskoian, D.C.R.I., 23 F. 

R. D. 307. 

61. U.S.—Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 F.R.D. 24— 
Schempf v. Armour & Co., D.C. 
Minn., 6 F.R.D. 294. 

62. U.S.—^Kovacs v. Metropolitan 
Life Ins. Co., D.C.N.Y., 9 F.R.D. 
102 . 

63. U.S.—^U. S. V. A. H. Fischer Lum¬ 
ber Co., C.C.A.S.C., 162 F.2d 872. 

64. U.S.—Grandey v. Pacific Indem. 
Co., C.A.Tex., 217 P.2d 27—U. S. v. 
A. H. Fischer Lumber Co., C.C.A. 

S. C., 162 F.2d 872. 

Truck Transport Co. v. Canadian 
Nat. Rys., D.C.Mich., 168 F.Supp. 
619. 

Misnomer held not ground for dlsmis. 
sal 

Where county was sued as “Rich- I 
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’ ardson County” instead of “County of 

Richardson” as provided by statute. 

U.S.—Stevenson v. Richardson Coun¬ 
ty, Neb., D.C.Neb., 9 F.R.D. 437. 

65. U.S.—^U. S. V. A. H. Fischer Lum¬ 
ber Co., C.C.A.S.C., 162 F.2d 872. 

Inclusion of word, “Inc.” in name of 
corporate defendant 

U.S.—U. S. V. A. H. Fischer Lumber 
Co., supra. 

66. U S.—Truck Transport Co. v. 
Canadian Nat. Rys., D.C.Mich., 168 
F.Supp. 619. 

67. U.S.—Geiss-America v. Fraser, 
D.C.N.Y., 21 F.R.D. 320—Bowles 
V. Marx Hide <& Tallow Co., D.C. 
Ky., 4 F.R.D. 297. 

68. U.S.—Pueblo Trading Co. v. Rec¬ 
lamation Dist. No. 1500, D.C.Cal., 
4 P.R.D. 471. 

69. U.S.—^U. S. V, Shofner Iron & 
Steel Works, D.C.Or., 71 F.Supp. 
161. 

70. U.S.—Quinlan v. Empire Trust 
Co., D.C.N.Y., 139 F.Supp. 168— 
Kincaid v. City of Anchorage, D.C. 
Alaska, 99 F.Supp. 1017. 

Dismissal on ground claimant was 
not real party in interest held im¬ 
proper 

U.S.—Tower Realty v. City of East 
Detroit, C.A.Mich., 196 F.2d 710. 

O'Donohue v. First Nat. Bank of 
Philadelphia, D.C.Pa., 166 F.Supp. 
233—U. S. V. Shofner Iron & Steel 
Works, D.C.Or,, 71 F.Supp. 161, 
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sured under the policy for the use of the real party 
in interestJl 

§ 805. -Failure to Substitute 

As required by the Federal Rules of Civil Procedure, 
an action must be dismissed if a party dies and timely 
substitution of the proper parties is not made. 

Rule 25 (a) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., providing that if a party dies 
and the claim is not thereby extinguished, the court 
v^ithin two years after the death may order substi¬ 
tution of the proper parties, and if substitution is 
not made the action shall be dismissed as to the de¬ 
ceased party, is mandatory,^^ and the action must 
be dismissed if substitution has not been made with¬ 
in the two-year period.'^^ 

Public officers. In view of the Federal Rules of 
Civil Procedure, Rule 25 (d), 28 U.S.C.A., provid¬ 
ing for substitution of his successor when a public 
officer who is a party to an action during its pendency 
dies, resigns, or otherwise ceases to hold office, 
an action will be dismissed for failure of plaintiff 
to make timely substitution of parties where a pub¬ 
lic officer ceases to hold office pending litigation in 
which he was named as defendant and dismissal 
has also been ordered for failure to substitute the 
successor for a public officer who was plaintiff in 

an action.'^S 


An action brought by an officer of the United 
States in his own name should not be dismissed, 
however, where, after it was commenced, the ad¬ 
ministrative functions of the officer in connection 
therewith were transferred by executive order to 
another, and the United States was substituted as 
plaintiffFurthermore, it has been held that an 
action should not be dismissed for failure to com¬ 
ply with the requirements in the substitution of the 
successor where the right to be enforced belongs to 
the United States and not to the officer in either his 
private or official capacity,'^^ or where the court 
granted a blanket order substituting the successor 
in all suits theretofore brought by the officer which 
were then pending in the court, and an ex parte 
order enlarging the time of plaintiff to substitute 
whomsoever might succeed to the status of the suc¬ 
cessor, even though defendant had not been given 
notice of the substitution.'^8 

§ 806. - Want of Capacity 

Where the defect appears on the face of the com¬ 
plaint, an action may be dismissed for want of capacity 
to sue or be sued. 

It is permissible under the Federal Rules of Civil 
Procedure for the court to dismiss an action for 
want of capacity to sue'^9 or to dismiss an action 


71. U.S.—Mason v. Koyal Indemnity 
Co., D.C.Ga., 1 F.R.D. 176. 

Policy authorizing’ recovery "by real 
party in interest 

Under policy providing that any 
person or his legal representative 
who has secured judgment or writ¬ 
ten agreement should be entitled to 
recover under terms of policy in same 
manner as insured, where plaintiff 
was real party in interest and would 
receive proceeds of any recovery 
under policy, action would not be dis¬ 
missed under the Rule because 
brought by plaintiff instead of by in¬ 
sured for the use of plaintiff. 

U.S.—^Mason v. Royal Indemnity Co., 
supra. 

72. U.S.—Rhodes v. Collier, U.C.La., 
18 P.R.D. 50. 

Substitution of parties in federal 
courts generally see supra § 156 et 
seq. 

73. U.S.—^Anderson v. Tungkau, Ky., 
67 S.Ct. 428, 329 U.S. 482, 91 L.Ed. 
436. 

Hofheimer v. Mclntee, C.A.Ill., 
179 F.2d 789, certiorari denied 
Johnston v. Mclntee, 71 S.Ct. 47, 
340 U.S. 817, 95 L.Ed. 600, rehear¬ 
ing denied 71 S.Ct. 192, 340 U.S. 
885, 95 L.Ed. 642. 

U. S., to Use and Benefit of Flat¬ 
ten V. Bush Const. Co., D.C.Mich., 


109 P.Supp. 378—Swanson v. North¬ 
ern Pac. Ry. Co., D.C.Mont., 26 F. 
Supp. 792. 

Wadler v. Mediterranean Lines, 
D.C.N.T., 18 P.R.D. 322. 

Becouveutional demand 
Where counsel for defendant had 
done nothing within two years fol¬ 
lowing defendant’s death to make his 
heirs or legal representatives par¬ 
ties to an action for alleged trespass 
on lands, wherein defendant had filed 
a reconventional demand, court, on 
plaintiff’s motion, had no choice but 
to dismiss the reconventional de¬ 
mand. 

U.S.—Rhodes v. Collier, D.C.La., 18 
F.R.D. 50. 

Dismissal as to deceased party 

Where three parties petitioned for 
involuntary bankruptcy, and one of 
them died, and there was no sub¬ 
stitution, the Rule does not require 
dismissal of the entire action, but 
dismissal only as to the deceased 
party. 

U.S.—Theard v. Fidelity & Deposit 
Co. of Maryland, C.A.La., 202 F.2d 
880. 

74. U.S.—Bush V. Orleans Parish 
School Bd., D.C.La., 138 P.Supp. 337, 
affirmed, C.A., 242 P.2d 156. 

Toshio JoJi V. Clark. D.aCal., 11 
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P.R.D. 253—Schnoedewind v. Clark, 
D.C.N.Y., 11 P.R.D. 106. 

75. D C.—Bowles v. Seigel, D.C., 7 
F.R.D. 331, appeal dismissed 168 
F.2d 143, 83 U.S.App.D.C. 88. 

76. U.S.—U. S. V. Allied Oil Corp., 
Ill., 71 S.Ct. 644, 341 U.S. 1, 95 
L.Ed. 697. 

77. U.S.—Porter v. Pur© Oil Co., D. 
C.Pa., 7 F.R.D. 577. 

78- U.S.—Bowles v. Blue Ribbon 
Provisions, D.C.N.T., 7 F.R.D. 603. 

79. U.S.—Lewis v. Fontenot, C.C.A. 
La, 110 P.2d 65, certiorari denied 
61 S.Ct. 22, 311 U.S. 646, 85 L.Ed. 
413, rehearing denied 61 S.Ct. 168, 
311 U.S. 727, 85 LEd. 473—Lewis 
V. U. S., C.C.A.La., 110 P.2d 65, 
certiorari denied 61 S.Ct. 23, 311 
U.S. 646, 85 L.Ed. 413, rehearing 
denied 61 S.Ct. 168, 311 U.S. 727, 
85 L.Ed. 473—Lewis v. U. S. De¬ 
partment of Agriculture, C.C.A.La., 
110 F.2d 65, certiorari denied 61 
S.Ct. 23, 311 U.S. 616, 85 L.Ed. 413, 
rehearing denied 61 S.Ct. 169, 311 
U.S. 727, 85 L.Ed. 473—L. Singer 
& Sons V. Union Pac. R. Co., C.C.A. 
Mo., 109 F.2d 493, affirmed 61 S. 
Ct. 254, 311 U.S. 295, 85 L.Ed. 198. 

Elizabeth Hospital, Inc. v. Rich¬ 
ardson, D.C.Ark., 167 F.Supp. 155— 
Hershel Cal. Fruit Products Co. v. 
Hunt Poods, D.C.Cal., 119 F.Supp. 
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for want of capacity to be sued,^^ where the 
defect appears on the face of the complaintand 
if plaintiff has not the requisite standing to entitle 


him to maintain the suit, the appropriate decree is 
a dismissal for want of merits, not for want of 

jurisdiction.^^ 


603—International Union United 
Auto., Aircraft & Agv. Implement 
Workers of America v. Delta Air 
Lines, D.C.Ga, S3 F.Supp. 63— 
Becker v. Buder, D.C.Mo., 81 F. 
Supp. 369—Revere Camera Co. v. 
Eastman Kodak Co., D.C.IIL, 81 F 
Supp. 325—Becker v. Buder, D.C. 
Mo, 79 PSupp. 315—U. S. ex rel. 
Benjamin v. Hendrick, D.C.N.T., 52 
F.Supp. 60—Cleveland v. Mercan¬ 
tile Trust Co., D.C.Md., 45 F.Supp. 
205. 

La Salle Nat. Bank v. Pennsyl¬ 
vania R. Co., D.C.Ill., 8 F.R.D. 316. 

Antecedent decedent 

(1) Where unknown to counsel a 
seaman was drowned some fifteen 
months before action was brought 
under the Jones Act for injuries re¬ 
ceived while serving on another ves¬ 
sel, the action would be dismissed on 
motion of defendant who did not 
know of seaman’s death when answer 
was filed. 

U.S.—Pasos V. Eastern S. S. Co., D.C. 
Del,, 9 F.R.D. 279. 

(2) Suit filed after the death of 
the named plaintiff is properly dis¬ 
missed even though the administra¬ 
tor has been substituted for the orig¬ 
inal plaintiff. 

U.S.—Banks v. Employers’ Liability 
Assur. Corporation, Limited, of 
London, England, D.C.Mo., 4 F.R.D. 
179. 

Claim governed by workmen’s com¬ 
pensation act 

Where action by passenger’s widow 
and child for passenger’s death which 
occurred when defendant’s airplane 
crashed in India was commenced more 
than SIX months after first award 
of workmen’s compensation to widow 
and child under New York work¬ 
men’s compensation law, and right 
to file the third-party suit against 
air line was vested in workmen’s 
compensation carrier by operation of 
law in absence of India statute pre¬ 
venting such assignment, counts 
seeking recovery on behalf of widow 
and infant would be dismissed. 

U S.—erkley v. Koninklijke Lucht- 
vaart Maatschappij N. W, Royal 
Dutch Airlines Holland, D.C.N.T., 
110 F.Supp. 746. 

B state 

Since, under Indian law, no right 
of recovery is granted to estate of 
deceased airplane passenger, count of 
complaint seeking recovery for pe¬ 
cuniary loss to estate resulting from 
passenger’s death which occurred 
when defendant’s airplane crashed in 
India will be dismissed. 

U.S.—^Werkley v. Koninklijke Lucht- 
vaaA Maatschappij N. Y., Royal 


Dutch Airlines Holland, D.C.N.Y., 
110 FSupp. 746. 

80. U.S.—^Elizabeth Hospital, Inc. v. 
Richardson, D.C.Ark., 167 F.Supp. 

: 155. 

Action against labor union and 
individual membez’S for declaratory 
judgment construing labor agreement 
was subject to motion to dismiss 
where labor union whose contract 
was the principal subject of com¬ 
plaint was not suable as lacking ca¬ 
pacity to be sued in state wherein 
action was brought, and the individ¬ 
ual members thereof who were sued 
and served were not alleged to have 
been sued in a representative ca¬ 
pacity. 

U.S.—^Worthington Pump & Machin¬ 
ery Corp. V. Local No. 259 of United 
Elec. Radio and Mach. Workers of 
America, D.C.Mass, 63 F.Supp. 411. 
Unincorporated medical association 
Under Federal Rule providing that 
capacity to sue or be sued is gov¬ 
erned by state law, unless a federal 
right IS involved, claim in Arkansas 
federal court against county medical 
society based on law of Arkansas 
was subject to dismissal in view of 
absence of right to sue an unincor¬ 
porated association in Arkansas. 

U.S.—^Elizabeth Hospital, Inc. v. 
Richardson, D.C.Ark., 167 F.Supp. 
155. 

81. U.S.—L. Singer & Sons v. Union 
Pac. R. Co,, C.CA.MO., 109 P.2d 
493, affirmed 61 S.Ct. 254. 311 U.S. 
295, 85 L.Ed. 198. 

Hershel Cal. Fruit Products Co. 
V. Hunt Poods, D.C.Cal., 119 F.Supp. 
603—Becker v. Buder. D.C.Mo., 81 
F.Supp. 369—Becker v. Buder, D.C. 
Mo., 79 F.Supp. 315—Coburn v. 
Coleman, D.C.S.C., 75 F.Supp. 107. 
Complaint sufficient as against motion 

(1) Complaint, alleging that plain¬ 
tiffs were officers of local union, con¬ 
taining* usual allegations necessary 
for maintaining class action, and al¬ 
leging that plaintiffs were suing in¬ 
dividually and as officers of the local 
and for the local, was sufficient as 
against motion to dismiss on ground 
that plaintiffs did not have capacity 
to bring the action, were not proper 
representatives of the local, and had 
no authority to bring action on be¬ 
half of local. 

U.S.—Lyons v. Sanders, D.C.Ky., 120 
F.Supp. 392. 

(2) Where complaint alleged that 
plaintiff was an existing partnership 
under the laws of the Netherlands, if 
defendant wished to controvert plain¬ 
tiff’s legal existence and capacity to 
sue under the Dutch law, on the 
ground that the partnership was dis- | 
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solved, he should do so by specific 
negative averment, and not by a mo¬ 
tion to dismiss on the ground that 
the plaintiff did not have capacity 
to sue. 

U.S.—Jacques Krijn En Zoon v. 
Schrijver, D.C.N.Y., 151 F.Supp. 

955. 

Action held not dismissible 

(1) Action instituted by Philip B. 
Fleming as Temporary Controls Ad¬ 
ministrator is not dismissible on 
ground that plaintiff was not Ad¬ 
ministrator of Office of Temporary 
Controls because of lack of Senate 
confirmation of his appointment to. 
such office. 

U.S.—Fleming v. Findlay, C.C.A.Or., 
165 F.2d 79. 

(2) Action by employee to recover 
alleged overtime wages under Fair 
Labor Standards Act on behalf of 
fellow employees was not subject to 
motion to dismiss on ground that 
there was no authority for mainte¬ 
nance of the action. 

U.S.—Clyde v. Broderick, D.C.Colo., 
52 F.Supp. 533, reversed on other 
grounds, C.C.A., 141 F.2d 348. 

(3) Illinois Injuries Act, prohibit¬ 
ing action in Illinois courts for 
wrongful death if right of action 
exists in place where death occurred 
and defendant can be served in such 
place, does not relate to capacity to 
sue within Federal Rule that repre¬ 
sentative's capacity to sue should 
be determined by law of state in 
which federal district court is held, 
and hence did not require dismissal 
of Oklahoma administrator suit in 
federal district court in Illinois for 
wrongful death of deceased Oklahoma 
citizen who was killed in aircraft 
collision in South Carolina. 

U.S.—Martineau v. Eastern Air Lines, 
D.C.I11., 64 F.Supp. 235. 

Issue to be resolved on. trial 

Where there was evidence, In Now 
York County Public Administrator’s, 
action for wrongful death of Greek 
seaman, that seaman had retain(?d 
counsel to prosecute application for 
citizenship and had manifested an 
intention to continue his ten years’ 
residence, whether seaman had been 
a legal resident of New Yoi’k, so as 
to give administrator capacity to sue, 
was an issue to be resolved on trial, 
and motion to dismiss will be denied. 
U.S.—^Mulligan v. Oceanic Transport 
Corp., D.C.N.Y,, 125 F.Supp. 293. 

82. U.S.—General Inv. Co. v. New 
York Cent. R. Co., Ohio, 46 S.Ct. 
496, 271 U.S. 228, 70 L.Ed. 920. 

Walling V. Miller, C.C.A.Minn,, 
138 F.2d 629, certiorari denied Mil- 
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An action will not be dismissed for want of plain¬ 
tiff’s capacity to sue where plaintiff has a personal 
right to come into court, even though he may have 
•no right to relief under the facts of the case he 
brings.S3 So an action will not be dismissed for in- 
• capacity of plaintiff to sue where plaintiff qualifies 
after the filing of defendant’s motion to dismiss, 
as where a corporate plaintiff thereafter obtains a 
required certificate of authority and a motion 
based on the minority of a counterclaiming defend¬ 
ant will be denied where he attained his majority 
shortly after filing his counterclaim and persisted in 
the prosecution thereof.S3 

A motion to dismiss a state agency as a third- 
party defendant in a tort action should be granted 
where legislative permission to sue the agency in 
.tort has not been granted.S7 

'g 807. - Nonjoinder 

Nonjoinder of parties such as parties who are neces¬ 
sary but not indispensable is not ground for dismissal, but 
where the plaintiff is given a reasonable time within 
which to bring in a person as a conditionally necessary 
party, the defendant may move to dismiss after the lapse 
of such reasonable time. 

Nonjoinder of parties is not ordinarily ground for 
■dismissal, since any defect in this respect can be 
remedied by adding parties on order of the court 
and, furthermore, an action will not be dismissed for 
nonjoinder of parties if the merits of the cause can 
be determined without prejudice to the rights of the 


absent parties.33 Accordingly, the failure to join 
persons who are '^necessary,” rather than ^indispens¬ 
able,” parties does not require a dismissal of the ac- 
tion^O when the bringing in of such parties will not 
defeat jurisdiction in the case.^^ So it has been held 
not an abuse of discretion to refuse to dismiss an 
original bill for defect of parties, when complainant 
moved contemporaneously to amend the original bill, 
bringing in all parties having an interest.^3 

It is not a ground for dismissal in an action against 
a county that the state should be substituted or join¬ 
ed as defendant 3 and dismissal cannot be properly 
ordered for failure of plaintiff to comply with an 
order compelling him to join as defendants such 
persons as defendant would like to have made parties 
in the absence of a claim that the absent party is a 
party who ought to be joined if complete relief is to 
be accorded between those already parties.^^ 

Where plaintiff is given a reasonable time within 
which to bring in a person as a conditionally neces¬ 
sary party, defendant may move to dismiss after the 
lapse of such reasonable time.35 

§ 808.-Indispensable Party 

The absence of an indispensable party is ground for 
dismissal of the action. 

Every indispensable party must be brought into 
court, actually or constructively, or the suit will be 
dismissed if a substantial claim is stated in the com- 
plaint.33 Thus the absence of an indispensable party 


ler v. Walling, 64 S.Ct. 781, 321 U.S. 
784, 88 L.Ed. 1076. 

83. U.S.—U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 F.R.D. 510. 

84. D.C.—Federal Loose Leaf Corp. 
V. Woodhouse Stationery Co., D.C., 
163 P.Supp. 482. 

85. D.C.—Federal Loose Leaf Corp. 
V. Woodhouse Stationery Co., supra. 

86. U.S.—Sinkbeil v. Handler, D.C. 
Neb,, 7 F.R.D. 92. 

87. U.S.—Jones v. Scofield Bros., D. 

C. Md., 73 F.Supp. 395. 

88. U.S.—^Wesson v. Crain, C.C.A. 
Ark., 165 F.2d 6—Greenleaf v. 
Safeway Trails, C.C.A.N.T., 140 F. 
2d 889, certiorari denied 64 S Ct. 
1048, 322 U.S. 736, 88 L.Ed. 1569. 

Lyons v. Sanders, D.C.Ky., 120 
F.Supp. 392—Eastman v. U. S., 

D. C.Wash., 28 F.Supp. 807, reversed 
on other grounds, C C.A., 118 F.2d 
421, certiorari denied 62 S.Ct. 68, 
314 U.S. 635, 86 L.Ed. 510. 

Jarvis v. Sun Chemical Corp., 
D.C.N.Y., 7 F.R.D. 50—Texas & P. 
Ry. Co. V. Elgin, J. & E. Ry. Co., 
D.C.Ill., 1 P.R.D. 136. 
TTniucorporatea voluntary association 
Where general president of unin¬ 


corporated voluntary labor associa¬ 
tion sued as general president and 
for the association, and complaint 
contained allegations appropriate for 
class action, association was brought 
into the case and was before the 
court so that action would not be 
dismissed for failure to make the as¬ 
sociation a party. 

U.S.—Lyons v. Sanders, D.C.Ky., 120 
F.Supp. 392. 

89. U.S.—^Meyerding v. Villaume, D. 
C.Minn., 20 F.R.D. 151. 

90. U.S.—Greenleaf v. Safeway 
Trails, C.C.A.N.T., 140 F.2d 889, 
certiorari denied 64 S.Ct. 1048, 322 
U.S. 736, 88 L.Ed. 1569. 

United Lacquer Mfg. Corp. v. 
Maas & Waldstein Co., D.C.N.J., 
111 P.Supp. 139—South Carolina 
Public Service Authority v. New 
York Cas. Co., D.C.S.C., 74 P.Supp. 
840—^Mahoney v. Bethlehem En¬ 
gineering Corporation, D.C.IST.Y., 27 
F.Supp. 865—Wyoga Gas & Oil Cor¬ 
poration V. Shrack, D.C.Pa., 27 P. 
Supp. 35, opinion adhered to 29 F. 
Supp. 582, appeal dismissed, C.C.A., 
Ritter v. Wyoga Gas & Oil Corpo¬ 
ration, 110 P.2d 524, certiorari de¬ 
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nied 61 S.Ct. 29, 311 U.S. 669, 85 
L.Ed. 430. 

State of Maryland to Use of 
Carson v. Acme Poultry Corp., D C. 
Del., 9 F.R.D. 687. 

91. U.S.—Maryland Cas. Co. v. Glas- 
sell-Taylor & Robinson, C.C.A.La, 
156 F.2d 519. 

92. U.S.—Radio Corporation of 
America v. Emerson, C.C.A N.Y., 
296 F. 51, certiorari denied Emer¬ 
son V. Radio Corporation of Ameri¬ 
ca. 44 S.Ct. 45 6, 265 U.S. 582, 68 
L.Ed. 1190. 

93. U.S.—^U. S. V. Cattaraugus Coun¬ 
ty, D.C.N.Y., 67 F.Supp. 294. 

94. U.S.—Humphrey v. Stanolind 
Oil & Gas Co., C.A.Tex., 232 F.2d 
925. 

95. U.S.—Brande v. S. & S. Machin¬ 
ery Co., C.A.N.Y., 252 P.2d 297. 

96. U.S.—Calcote v. Texas Pac. 
Coal & Oil Co., C.C.A.Miss., 157 F. 
2d 216, 167 A.L.R. 413, certiorari 
denied 67 S.Ct. 205, 329 U.S. 782, 
91 L.Ed. 671, rehearing denied 67 
S.Ct. 356, 329 U.S. 830, 91 L.Ed. 
704. 

General Houses v. R. P. C., D.C. 
Ill., 81 F.Supp. 202. 
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is ground for dismissal of the action^'^ at least where 
the defect of absence of an indispensable party can¬ 
not be corrected or is not corrected.^^ So an action 
may be dismissed for failure to join an indispensable 
party who cannot be brought before the court,as 
where the absent indispensable party is not subject 
to the jurisdiction of the court as to service or 
venue.^ 


35B C.J.S. 

If no relief can be given in the absence of parties 
whose presence, if they were brought in, would 
destroy diversity, the suit will be dismissed,^ and al¬ 
though it has been said that the dismissal in such case 
is for lack of federal jurisdiction,^ other authorities 
take the view that the dismissal is not for want of 
federal jurisdiction, but for lack of indispensable 
parties.^ 


Who are indispensable parties gen¬ 
erally see supra § 95. 

97. XJ.S.—tJ. S. V. Elfer, C.A.Wash., 
246 F.2d 941—Fitzgerald v. Haynes, 
CA.Pa., 241 F.2d 417—Martucci v. 
Mayer, C.A.Pa., 210 F 2d 259*— 
Steinway v. Majestic Amusement 
Co., C.A.Okl., 179 P.2d 681, 18 A.L. 

R. 2d 179, certiorari denied 70 S.Ct. 
802, 339 U.S. 947, 94 L.Ed. 1362— 
Berlinsky v. Woods, C A.Md, 178 
F.2d 265, certiorari denied 70 S.Ct. 
805, 339 U.S. 949, 94 L.Ed. 1363. 
rehearing denied 70 S Ct. 1022, 330 

U. S. 991, 94 L.Ed. 1022—Jones v. 
Watts, C.C.A.Tex., 142 P 2d 575. 
163 A.L.R. 240, certiorari denied 65 

S. Ct. 310, 323 U.S. 787, 89 L.Ed. 
628—Greenberg v. Giannini, C.C.A. 
N.T., 140 F.2d 550, 152 A.L.R. 966. 

Lawrence v. Southern Pac. Co., 

C. C.N.T., 177 F. 547. 

E. W. Bliss Co. V. Cold Metal 
Process Co., D.C.Ohio, 174 F Supp. 
99—John & Sal’s Automotive Serv¬ 
ice, Inc. V. Sinclair Refining Co., 

D. C.N.Y., 165 E.Supp. 518—Robert 
Hawthorne, Inc. v. U. S. Depart¬ 
ment of Interior, D.C.Pa., 160 F. 
Supp. 417—Dawley v. City of Nor¬ 
folk, Va., D.C.Va., 159 F.Supp. 642, 
affirmed, C.A., 260 F.2d 647—La¬ 
zar V. Benson, D.C.S C., 156 F.Supp. 
259—Keegan v. Humble Oil & Re¬ 
fining Co., aC.A.Tex, 155 F.2d 971 
—Boris V. Moore, D C.Wis., 152 F. 
Supp. 602, affirmed, C.A., 253 F.2d 
526—Campbell v. Pacific Fruit 
Exp. Co., D.C.Idaho, 148 F.Supp. 
209—Silverton v. Valley Transit 
Cement Co., D.C.Cal., 140 F.Supp. 
709, affirmed, C.A., 249 F.2d 409— 
Muerer v. Ryder, D.C.Pa., 137 F. 
Supp. 362—Gratz v. Murchison, D. 
C.Del., 130 F.Supp. 709—Gong Poy 

V. Sahli, D.C.IIL, 125 F.Supp. 740— 
Kincaid v. City of Anchorage, D.C. 
Alaska, 99 F.Supp. 1017—General 
Houses V. R. P. C., D.C.IIL, 81 P. 
Supp. 202—Saltzman v. Birrell, D. 

C. N.Y., 78 F.Supp. 778—Paper Con¬ 
tainer Mfg. Co. V. Dixie Cup Co., 

D. C.Del., 74 F.Supp. 389, reversed 

on other grounds, C.A., 170 F.2d 
333, certiorari denied 69 S.Ct. 615, 
336 U.S. 909, 93 L Ed. 1074, re¬ 
hearing denied 69 S.Ct. 655, 336 U. 
S. 929, 93 L.Ed. 1089--Latrobe 

Electric Steel Co. v. Fansteel Met¬ 
allurgical Corporation, D.C.N.Y., 66 
F.Supp. 402—XT. S. V. Washington 
Institute of Technology, D.C.Del., 
47 F Supp. 384, affirmed, C.C.A., 138 


F.2d 25—Bowen v. Baker, D.C.Pa., 
35 F.Supp. 852—Paasche v. Atlas 
Powder Co., D.C.IIL, 31 F.Supp. 31. 

Webb V. U. S., D.C.Pa., 21 F.R.D. 
251—Societe Magnus & Co. v. Ein¬ 
stein, D.C.N.Y., 20 P.R.D. 38— 

Photometric Products Corp. v. 
Radtke, D.C.N.Y., 17 P.R D. 103— 
Fitzgerald v. Jandreau, D.C.N.Y., 16 
F.R.D. 678—^McKenzie v. Shaugh- 
nessy, D.G.N.Y., 15 F.R.D. 146— 
Young V. Garrett, D C.Ark., 3 F.R. 
D, 193, affirmed, C C.A., 149 F.2d 
223—Baird v. Peoples Bank & 
Trust Co. of Westfield, D.C.N.J., 
1 F.R.D. 392, affirmed, C.C.A., 120 
F.2d 1001, 136 A.L.R. 693. 

D.C.—Olson V. Miller, 263 F.2d 738, 
104 U.S.App.D.C. 54—^Anderson v. 
McKay, C.A., 211 F 2d 798, 94 U.S. 
App D.C. 11, certiorari denied 75 
S.Ct. 51, 348 U.S. 836, 99 L.Ed. 660, 
rehearing denied 75 S.Ct. 205, 348 
U.S. 890, 99 L.Ed, 699—Aktiebola- 
get Bofors v. U. S., C.A,, 194 F.2d 
145, 90 U.S.App.D.C. 92. 

Doehla Greeting Cards, Inc. v. 
Summerfield, D.C., 116 F Supp. 68 
—Mine Safety Appliances Co. v. 
Knox, D.C., 59 F.Supp. 733, affirmed 
66 S.Ct. 219. 326 U.S, 371, 694, 90 
L.Ed. 140—Osage Tribe of Indi¬ 
ans V. Ickes, D.C., 45 F.Supp. 179. 

Alaska Freight Lines v. Weeks, 
D.C., 18 F.R.D. 64. 

Counterclaim 

Absence of indispensable parties 
to counterclaim compels dismissal 
of entire counterclaim. 

U.S,—Brodsky v. Perth Amboy Nat. 
Bank, D.C.N.J,, 156 F.Supp. 316, af¬ 
firmed, C.A., 259 F.2d 705—Dazi- 
an’s, Inc. v. Switzer Bros., D.C.Ohio, 
111 F.Supp. 648. 

98. U.S.—Silverton v. Valley Trans¬ 
it Cement Co., D.C.CaL, 140 F.Supp. 
709, affirmed, C.A., 249 F.2d 409. 

Subsequent joinder 

Unless absence of Indispensable 
party is subsequently cured by his 
joinder, dismissal must result since 
such defect is jurisdictional. 

U.S.—Caldwell Mfg, Co. v. Unique 
Balance Co., D.C.N.Y., 18 F.R.D. 
268 . 

99. U.S.—Stewart v. U. S., C.A.Tex., 
242 F.2d 49. 

United States 

An action against secretary of in¬ 
terior and other government offi¬ 
cials to quiet title to mineral inter¬ 
ests and for other relief was prop- 1 
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erly dismissed where the United 
States, which was an interested par¬ 
ty, could not be brought before the 
court because it had not consented 
to be sued. 

U.S.—Stewart v. U. S., supra. 

1. U.S.—Boris V. Moore, D.C.Wis., 
152 F.Supp. 602, affirmed, C.A., 
253 F.2d 526—General Houses v. 
Reconstruction Finance Corpora¬ 
tion, D.C.IIL, 81 F.Supp. 202—Pa¬ 
per Container Mfg. Co. v. Dixie 
Cup Co, D.C.Del, 74 F.Supp. SS9, 
reversed on other grounds, C.A., 
170 F.2d 333, certiorari denied 69 
S.Ct. 515, 336 U.S. 909, 93 L.Ed. 
1074, rehearing denied 69 S.Ct. 655, 
336 U.S. 929, 93 L.Ed. 1089—Hale 
V. Campbell, D.C.Iowa, 40 F.Supp. 
584—Ernest v. Fleissner, D.C.Wis., 
38 F.Supp. 326—Bowen v. Baker, 
D.C.Pa., 05 F.Supp. 852. 

2. U.S.—Standard Oil Co. of Texas 
V. Marshall, C.A.Tex., 205 F.2d 46 
—Dempsey v. D. B. & M. Oil <& 
Gas Co., C.A.Ky., 219 F.2d 808— 
Tucker v. National Linen Service 
Corp., C.A.Ga., 200 F.2d 858, cer¬ 
tiorari denied 74 S.Ct. 28, 346 U.S. 
817, 98 L.Ed. 343—Young v. Pow¬ 
ell, C.A.Ala., 179 F.2d 147, certio¬ 
rari denied 70 S.Ct. 804, 339 US. 
948, 94 L.Ed. 13g2—Hudson v. New¬ 
ell, C.A.M 1 SS., 172 P.2d 84S. 

Aponte V. American Sur. Co. of 
N. Y., D.C.Puerto Rico, 171 F. 
Supp, 677—Campbell v. Pacific 
Fruit Exp. Co., D.C.Idaho, 148 F. 
Supp. 209—Charne v. Essex Chair 
Co., D.C.N.J., 92 F.Supp, 164— 

American Ins. Co. v. Bradley IMin- 
ing Co., D.C.Cal., 67 F.Supp. 645— 
Simon V. Shaffer, D.C.OkL, ll F. 
Supp. 450. 

Morco Properties, Inc. V. Cum¬ 
berland Contracting Co., D.C.Ky., 
19 F.R.D. 224—Fitzgerald V. Jan¬ 
dreau, D.C.N.Y., 16 F.R.D. 578. 

3. U.S.—Dempsey v. D. B. & M. Oil 
& Gas Co., C.AKy., 219 F.2d 808. 

Campbell v. Pacific Fruit Exp. 
Co., D.C.Idaho, 148 F.Supp. 209. 

Young V. Garrett, D.C.Ark., 3 F. 
R.D. 193, affirmed, C.C.A., 149 F.2d 
223. 

4. U.S,—Standard Oil Co. of Tex. v. 
Marshall, C.A.Tex., 265 F.2d 46— 
Young V. Powell, C.A.Ala,, 179 F.2d 
147, certiorari denied 70 S.Ct. 804, 
339 U.S. 948, 94 L.Ed. 1362—Hud¬ 
son V. Newell, C.A.Miss., 172 F.2d. 
848. 
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On a motion to dismiss for failure to join an in¬ 
dispensable party, the court is reluctant to deny 
plaintiff his day in court,5 but must avoid affecting 
interests which are not adequately represented.® 
Ordinarily dismissal should not be ordered for fail¬ 
ure to join an indispensable party, but an opportunity 
should be afforded to bring in such party,although 
the court is not required to call in the absent party.® 
The court must look to the facts of the case and the 
relief sought,® but is not obliged to rely on any par¬ 
ticular rule of procedure in order to dismiss an ac¬ 
tion where there is a lack of an indispensable party.^® 


§ 809. - Misjoinder 

Misjoindep of parties is not a ground for dismissa'i 
of the action, although an action may be dismissed as to 
a defendant in a proper case. 

Under the provisions of the Federal Rules of Civil 
Procedure, Rule 21, 28 U.S.C.A., misjoinder of par¬ 
ties is not a ground for dismissal of the action,and 
the objection of misjoinder of parties cannot be rais¬ 
ed by motion to dismiss,although misjoinder may 
be ground for other motions.^® An action, however, 
will be dismissed as to a defendant over whom the 


6. U.S.—Stopford v. Haskell, D.C. 
Conn., 147 F.Supp. 509—Zwack v. 
Kraus Bros. & Co., D.C.N.Y., 93 F. 
Supp. 963. 

Bven where there is a sing'le fund 
or res, court will strain hard to find 
interests to be separable so that ac¬ 
tion may not be dismissed for want 
of indispensable parties. 

U.S.—New England Mut. Life Ins. 
Co. V. Brandenburg, D.C.N.Y., 8 F. 
R.B. 161. 

6. U.S.—Stopford v. Haskell, D.C. 
Conn., 147 F.Supp. 609. 

7. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F. 
2d 863, certiorari denied 77 S.Ct. 
226, 362 U.S. 927, 1 L.Ed.2d 162— 
Keene v. Hale-Halsell Co., C.C.A. 
Tex., 118 P.2d 332. 

Baker v. Bale, D.C.Mo., 123 F. 
Supp. 364. 

Grimm v. Trailmobile, Inc., D.C. 
Pa., 19 F.R.B. 141. 

D.C.—Olson V. Miller, 263 F.2d 738, 
104 U.S.App.D.C. 54. 
leave to bring in party granted 
U.S.—Soci^t^ Magnus & Co. v. Ein¬ 
stein, D.C.N,Y., 20 F.R.D. 38. 
Circumstances held not to reg.uire 
dismissal 

U.S —Smith V. Sperling, C.A.Cal., 237 
P.2d 317, reversed on other grounds 
77 S.Ct. 1112, 354 U.S. 91, 1 L.Ed. 
2d 1205—Gulf Refining Co. v. 
Price, C.A.La., 232 F.2d 26, certio¬ 
rari denied 77 S.Ct. 380, 352 U.S. 
981, 1 L.Ed.2d 365—Cummings v. 
Greif Bros. Cooperage Co., C.A. 
Ark., 202 P.2d 824—^Hook v. Hook 
& Ackerman, C.A.Pa., 187 F.2d 62 
—^Wesson v. Crain, C.C.A.Ark., 165 
F.2d 6. 

Gibraltar Productions, Limited 
V. RKO Teleradio Pictures, Inc., 
D.C.N.Y., 159 F.Supp. 467—Clay¬ 
ton V. James B. Clow & Sons, D.C. 
Ill., 154 F.Supp. 108—Stopford v. 
Haskell, D.C.Conn., 147 F.Supp. 609 
—Leon V. Reichbach, D.C.N.Y., 138 
F.Supp. 449—Katz Exclusive Mil¬ 
linery, Inc. V. Reichman, D.C.Mo., 
107 F.Supp. 263—Zwack v. Kraus 
Bros. & Co., D.C.N.Y., 93 F.Supp. 
963—^Dodson v. St. Louis-San Fran¬ 
cisco Ry. Co., D.C.Mo., 81 F.Supp. 


356—Berg v. Cincinnati, Newport 
& Covington Ry. Co., D.C.Ky., 56 F. 
Supp. 842—Latrobe Electric Steel 
Co. V. Vascoloy-Ramet Corpora¬ 
tion, D.C.Del., 56 F.Supp. 37—In 
re Eastern Distilleries Corporation, 
D.C.N.Y., 47 F.Supp. 330. 

Turchan v. Bailey Meter Co., D. 

C. Del., 19 P.R.D. 201—Shumate v. 
Wahlers, D.C.Mich., 19 F.R.D. 173 
—^Alaska Credit Bureau of Juneau 
V. Stevenson, D.C.Alaska, 15 F.R. 

D. 409—Shaw v. Gaurdy, D.C.Ohio, 
11 F.R.D. 145—^New England Mut. 
Life Ins. Co. v. Brandenburg, D.C. 
N.Y., 8 F.R.D. 151—Van Kirk v. 
Campbell, D.C.N.Y., 7 F.R.D. 231 
—Bloom V. Reilly, D.C.N.J., 6 F.R. 
D. 514. 

8. U.S.—U. S. V. Elfer, C.A.Wash., 
246 F.2d 941. 

9. U.S.—Stopford V. Haskell, D.C. 
Conn., 147 F.Supp. 509. 

10. U.S.—General Houses v. R. P. 
C., D.C.IIL, 81 F.Supp. 202. 

Reason for rule 

Lack of indispensable party de¬ 
prives court of jurisdiction, and it 
would be improper to entertain a 
suit where jurisdiction is lacking. 
U.S.—General Houses v. R. F. C., su¬ 
pra. 

11. U.S.—Gillman v. Stern, C.C.A.N. 
Y., 114 F.2d 28. 

Simpson V. Steen, D.C.Utah, 127 
F.Supp. 132—Paper Container Mfg. 
Co. V, Dixie Cup Co., D.C.Del., 74 
F.Supp. 389, reversed on other 
grounds, C.A., 170 F.2d 333, cer¬ 
tiorari denied 69 S.Ct. 515, 336 

U. S. 909, 93 L.Ed. 1074, rehearing 
denied 69 S.Ct. 655, 336 U.S. 929, 
93 L.Ed. 1089—^F. X. Hooper Co. 

V. Samuel M. Langston Co., D.C. 
N.J., 56 F.Supp. 677—^Kerr v. Enoch 
Pratt Free Library of Baltimore 
City, D.C.Md., 64 F.Supp. 614, re¬ 
versed on other grounds, C.C.A., 
149 F.2d 212, certiorari denied 66 
S.Ct. 26, 326 U.S. 721, 90 L.Ed. 427 
—^^tna Ins. Co. v. Carondelet 
Brewing Co., D.C.Mo., 51 F.Supp. 
600—McNorrill v. Gibbs, D.C.S.C., 
45 F.Supp. 363—Pitcairn v. Rum- 
sey, D.C.Mich., 32 F.Supp. 146— 
Eliot V, Geare-Marston, Inc,, D.C. 
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Pa., 30 F.Supp. 301—Holmberg v. 
Hannaford, D.C. Ohio, 28 F.Supp. 
216—Macleod v. Cohen-Erichs Cor¬ 
poration, D.C.N.Y., 28 F.Supp. 103. 

Gasswint v. Clapper, D.C.Mo., 17 
F.R.D. 309—U. S. V. E. I. du Pont 
de Nemours & Co., D.C.IIL, 13 F.R. 
D. 490—Stevenson v. Richardson 
County, Neb., D.C.Neb., 9 F.R.D. 
437—Uarte v. U. S., D.C.Cal., 7 F. 
R.D. 705—Stiffler v. Diehl, D.C. 
Pa., 6 F.R.D. 462—^National Ex¬ 
change Club V. Reams, D.C.Ohio, 
4 F.R.D. 151—Jennings v. Beach, 
D.C.Mass., 1 F.R.D. 442—Taiyo 
Trading Co. v. Northam Trading 
Corporation, D.C.N.Y., 1 FR.D. 382 
—Diepen v. Fernow, D.C.Mich., 1 
F.R.D. 378. 

D.C.—Nicol V. Baird, 234 F.2d 691, 98 

U. S.App.D.C. 256—Sappington v. 
Barrett, 182 F.2d 102, 86 U.S.App. 
D.C. 334. 

Reason for rule 

Any defect in respect of misjoinder 
of parties can be remedied by drop¬ 
ping the misjoined party on order of 
the court. 

U.S.—Lyons v. Sanders, D.C.Ky., 120 
F.Supp. 392—Chilcutt v. U. S., D. 
C.Ky., 64 F.Supp. 38. 

Tactical error 

Fact that a diverse defendant, in 
a diversity action, might have been 
foreclosed by tactical error from 
raising a defense as to lack of ju¬ 
risdiction over the person, did not 
entitle it to a dismissal of the en¬ 
tire action, especially where events 
subsequent to commencement of the 
action might have made it impossi¬ 
ble for plaintiff to obtain service on 
such defendant. 

U.S.—^Kerr v. Compagnie De Ultra¬ 
mar, C.A.N.Y., 250 F.2d 860. 

Pormer Equity Rules, Rule 37, held 
not to warrant dismissal of bill for 
misjoinder of parties. 

U.S.—Hanna v. Brictson Mfg. Co^ 
C.C.A.S.D., 62 F.2d 139. 

12. U.S.—U. S. V. E. I. du Pont de 
Nemours & Co., D.C.I11., 13 F.R.D 
490—Callinan v. Federal Cash Reg¬ 
ister Co., D.C.MO., 3 P.R.D. 177. 

13. U.S.—Olan Mills, Inc., of Tenn, 

V. Enterprise Pub. Co., C.A.La., 210 
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court has no jurisdiction/'^ or against whom no 
claim for relief is alleged or established/^ or who is 
not a bona fide defendant, but was used by plaintiff 
as a nominal defendant to enter a plea in the nature 
of a plea of guilty.^^ 

§ 810. Failure of, or Defects in, Process 

Failure or defect of process may result in the dis¬ 
missal of the action. 

An action should be dismissed for want of process 
on the motion of a defendant on whom no service 
was made,^*^ or for failure of proper service on 
him/s and an action or complaint will be dismissed 
where service was not perfected on an indispensable 
party to the action^^ or on the only proper defend¬ 


ant.20 Where it is clear that no effectual service' 
can ever be made in the action, the complaint is 
properly dismissed.So, where a statutory provi¬ 
sion for substituted service is inapplicable, and there 
seems to be no reasonable possibility of service on 
defendant by any other method, the action should be 
dismissed/2 but where substituted service on a 
foreign corporation is ineffectual, and plaintiff ap¬ 
pears to believe that he can make valid service under 
a different state statute, the action will not be dis¬ 
missed, pending the determination of the validity of 
a new service.It is proper to dismiss without 
prejudice an action against a nonresident who has 
not been served with process a federal district 
court must have a broad discretion to dismiss such 
a complaint at any time.25 


F.2d 895—Lynn v. U. S., C.C.A.Ala., 
110 F.2d 586. 

Stevenson v. Richardson County, 
Keh., D.C.Neb., 9 F.R.D. 437—Tai- 
yo Trading* Co. v. Northam Trad¬ 
ing Corporation, D.C.N.T., 1 F.R.D. 
382. 

Where no misjoinder appears on face 
of complaint 

U.S—U. S. V. Bize, D.C.Neh., 86 F. 
Supp. 939. 

14. U.S.—International Longshore¬ 
men's & Warehousemen's Union v. 
Ackerman, D.C.Hawaii, 82 F.Supp, 
65, reversed on other grounds, C. 
A., 187 F.2d 860, certiorari denied 
72 S.Ct. 85, 342 U.S. 859, 96 L.Ed. 
646. 

15. U.S.—Smith v. Columbia Coun¬ 
ty, D.C.Or., 166 F.Supp. 140—Camp¬ 
bell y. Murdock, D.C.Ohio, 90 F. 
Supp. 297—International Long¬ 
shoremen's & Warehousemen’s Un¬ 
ion V. Ackerman, D.C Hawaii, 82 F. 
Supp. 65, reversed on other grounds, 

C. A., 187 F.2d 860, certiorari de¬ 
nied 72 S.Ct. 85, 342 U.S. 859, 96 L. 
Ed. 646—Kentucky-Tennessee Light 
& Power Co. v. Nashville Coal Co., 
L.C.Ky., 55 F.Supp. 65—Wells v. 
Irwin, D.C.Tex., 43 F.Supp. 212, 
affirmed, C.C.A., Wells v. American 
Employers’ Ins. Co., 132 F.2d 316 
—Grier v. Tri-State Transit Co., 

D. C.La., 36 F.Supp. 26—Samuel 
Goldwyn, Inc., v. United Artists 
Corporation, D.C.N.T., 35 F.Supp. 
633—Allegheny County v. Maryland 
Casualty Co., D.C.Pa, 32 F.Supp. 
297. 

Minnesota Mining & Manufactur¬ 
ing Co. V. Carborundum Co., D.C. 
Del., 3 F.R.D. 5. 

DC.—Nicol V. Baird, 234 F.2d 691, 
98 U.S.APP.D.C. 256. 

Former members of commission 
In suit for injunction against 
members of the Securities and Ex¬ 
change Commission, wherein supple¬ 
mental complaint was filed naming 
as defendants the same persons 


named in the original complaint, 
as well as those who had subse- 
cLuently become members of the com¬ 
mission, the supplemental complaint 
was properly dismissed as to the 
original defendants who were no 
longer members of the commission. 
D.C.—Bank of America Nat. Trust & 
Savings Ass’n v. Douglas, 132 F.2d 
9, 76 U.S.APP.D.C. 373. 

Dismissal held not warranted in 
absence of showing that defendant 
was an improper party. 

U.S.—Tomlinson v. Hershey, D.C. 
Pa., 95 F.Supp. 72. 

16. U.S.—U. S. V. Cotton Valley Op¬ 
erators Committee, D.C.La., 75 F. 
Supp. 1. 

17. U.S.—^United Brick & Clay 
Workers of America v. Robinson 
Clay Product Co., D.C.Ohio, 64 F. 
Supp. 872. 

18. U.S.—Duisberg v. Crowley, D.C. 
N.J., 54 F.Supp. 365. 

Lane v. Continental Mfg. Co., 
D.C.Pa., 23 F.R.D. 274—Bogar v. 
Ujlaki, D.C.Pa., 4 F.R.D. 352. 
Service of process generally see su¬ 
pra § 189 et seq. 

Motion as plea in abatement or bar 
Motion under the Federal Rules 
of Civil Procedure, Rule 12 (b), 28 
U.S.C.A., to dismiss action because 
of insufficiency of process and i»i- 
sufliciency of service of process 
which results in lack of jurisdiction 
of court over defendant’s person is 
in reality a plea in abatement or bar. 
U.S.—Sweeney v. Greenwood Index- 
Journal Co., D.C.S.C., 37 F.Supp. 
484. 

Motion denied; determination defer¬ 
red until trial 

Where motions to dismiss com¬ 
plaint or to quash return of service 
of summons raised the defense that 
the action was not brought under 
statute authorizing joinder of absent 
defendants in suits to enforce liens, 
but complaint showed that such de¬ 
fense should be heard and determined 
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on the trial, motions would be de¬ 
nied and hearing and determination 
would be deferred until trial. 

U.S—Welty V. Clute, D.C.N.T., 1 F. 
RD. 197. 

19. U.S.—Schadl v. Boyer, D.C.Pa., 
56 F.Supp. 897. 

Lemmon v. Social Sec. Adminis¬ 
tration, D.C.S.C., 20 F.R.D. 215. 
Indispensable parties generally sec 
supra § 95. 

20. U.S.—Lemmon v. Social Sec. 
Administration, supra. 

21. U.S.—Jones v. Motorola, Inc., C. 
A.N.T., 186 F.2d 707. 

William I. Horlick Co. v. Boguo 
Elec. Mfg. Co., D.C.Mass., 140 F. 
Supp. 514. 

Action against foreign corporation 
U.S.—Nichols V. Cowles Magazines, 
Inc., D.C.Mass., 108 F.Supp. 888. 
Effective service held still possible 
U.S.—California Brewing Co. v. lied 
Star Yeast & Products Co., D.C. 
Cal., 19 F.RD. 179. 

22. U.S.—^Wilson v. Hazard, D.C. 
Mass., 145 F.Supp. 23. 

23. U.S.—William I. Horlick Co. v. 
Bogue Elec. Mfg. Co., D.C.lMass., 
140 F.Supp. 514. 

24. D.C.—Lohr v. Bishop, 265 F.2d 
820, 105 U.S.APP.D.C. 238. 

Purchaser's action against vendor 
U.S.—Lohr V. Bishop, supra. 

25. U.S.—Picking v. Pennsylvania 
R. Co., C.C.A.Pa., 151 F.2d 240, 
rehearing denied 152 F.2d 753. 

Discretion influenced by dismissal of 
entire case 

Where district judge’s discretion, 
in dismissing complaint as to non¬ 
resident defendants on ground that 
they had not been served with proc¬ 
ess and had not appeared, might 
have been influenced by fact that 
he was about to dismiss the suit in 
its entirety, on determining that 
judge erred in dismissing suit in its 
entirety, order dismissing complaint 
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In other circumstances the dismissal of actions for 
want or defect of process has been held proper^s 

or improper.27 

For the purpose of a motion by a foreign corpora¬ 
tion to dismiss the complaint for improper venue and 
insufficient service of process on it, the court may 
assume that the corporation has complied with the 
applicable state statute by appointing the designated 
state officer as its agent on whom process may be 

served.^s 

In an action against the United States, the rule of 
■excusable neglect has been applied, as against a 
motion to dismiss for failure to comply with the 
Federal Rules of Civil Procedure, Rule 4 (d) (4), 
28 U.S.C.A., as to service of process on the United 
States. 

Extension of time to answer; filing answer. The 
extension of time to answer and the filing of the an¬ 
swer before a motion to dismiss the action for in¬ 
sufficiency of the service of process on defendant- 
movant does not bar the relief requested.^^ 


Insufficient facts for deter7nination of motion. 
Where, on a motion to dismiss the action on the 
ground of improper service of process, the court has 
been given insufficient facts as to matters the ascer¬ 
tainment of which is essential for a determination of 
whether there has been proper service of process, the 
court may defer determination of the matter for 
a specified period, during which time the parties will 
be permitted, if they desire, to amend the pleadings, 
to submit affidavits, or to take depositions, in order to 
assist the court in a just determination of the ques- 
tion.21 

§ 811. Failure to Prosecute 

Whether an action should be dismissed for want of 
prosecution is a matter within the discretion of the court. 

The matter of dismissal of actions for want of 
prosecution is one that has produced a great number 
of rulings, some of which are apparently conflict- 

ing.32 

Failure to prosecute a cause with diligence is a 
well recognized ground for dismissal.The court 


as to nonresident defendants would 
also be reversed in order to enable 
him to exercise his discretion as to 
whether nonresident defendants 
should be retained as defendants of 
record at present stage of the case. 
U.S.—Picking v. Pennsylvania R. Co., 
supra. 

26. U.S.—^Waterman v. Nelson, C.A. 
N.T., 195 F.2d 523, certiorari de¬ 
nied 73 S.Ct. 59, 344 U.S. 843, 97 
L.Ed. 656. 

Action for injunction 
U.S.—Massachusetts Farmers De¬ 
fense Committee v. U. S., D.C. 
Mass., 26 F.Supp. 941. 

Action for injuries from automobile 
U.S.—Arndt v. Mitchell Cadillac 
Rental, Inc., D.C.N.J., 115 F.Supp. 
533. 

Selective service and army officers 
U.S.—Tomlinson v. Hershey, D.C.Pa., 
95 F.Supp. 72, 

Action against carrier 

(1) Generally. 

U.S.—Brooks v. Pennsylvania R. Co., 
C.A.Tex., 178 F.2d 602. 

<2) A trustee for railway compa¬ 
ny in reorganization was not bound 
by service of summons, in federal 
court action against company for 
damages sustained in accident, on 
company’s trainmaster at his office 
in district of venue, so that com¬ 
plaint must be dismissed on proof of 
trusteeship, in absence of counter¬ 
vailing evidence. 

Xj.s. —^Wagner v. New York, O. W. 

Ry., D.C.Pa., 146 F.Supp. 926. 
Action against foreign corporation 
(1) Generally. 

U.S.—Thomas v. Furness (Pacific) 


Ltd., C.A.Cal., 171 F.2d 434, certio¬ 
rari denied 69 S.Ct. 1522, 337 U.S. 
960, 93 L.Ed. 1759. 

(2) Process served on process 
agent of foreign corporation’s whol¬ 
ly owned subsidiary. 

U.S.—Harris v. Deere & Co., C.A.N.C., 
223 P.2d 161. 

(3) Where service on foreign cor¬ 
poration by serving secretary of in¬ 
dependent manufacturer's representa¬ 
tive and on Secretary of Common¬ 
wealth were invalid under Pennsyl¬ 
vania law, corporation’s motion to 
dismiss would be granted. 

U.S.—Lolli V. Mack Truck, Inc., D.C. 
Pa., 170 F.Supp. 671. 

Delay of ten and one-half month's in 
serving process on defendant 
U.S —Fistel V. Christman, D.C.Pa., 13 
F.R.D. 245. 

27. Misnomer of party 
U.S.—Grandey v. Pacific Indem. Co., 
C.A.Tex., 217 P.2d 27. 

Third-party defendant 
U.S.—Smith V. Braden, D.C.Pa., 118 
F.Supp. 270. 

Mendenhall v. Texas Co., D.C. 
Pa., 15 F.R.D, 193. 

Suit against labor union 
U.S.—Penello v. Milk Drivers and 
Dairy Emp. Local Union No. 246, 
Intern. Broth, of Teamsters, Chauf¬ 
feurs, Warehousemen and Helpers 
of America, AFL-CIO, D.C.Md., 156 
F.Supp. 366. 

Officer or agency of United States 
U.S.—National Radio School v. Mar¬ 
lin, D.C.Ohio, 83 F.Supp. 169. 
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Action to establish lien on fund 
D.C.—Dunn v. Parker, D.C., 8 F.R.D. 
373. 

Action against foreign corporation 

(1) Generally. 

U.S.—^De Golia v. Twentieth Century- 
Fox Film Corp., D.C.Cal., 140 F. 
Supp. 316. 

(2) Even though service of proc¬ 
ess on agent of foreign corporation 
in Alabama where corporation had 
its principal place of business, and 
service on such corporation by serv¬ 
ice on secretary of state of New 
York, were invalid, the complaint 
would not be dismissed where there 
was some evidence that the corpora¬ 
tion continued to do business in New 
York, in which event personal juris¬ 
diction over the corporation could be 
obtained by service on managing 
agent or other designated person in 
New York. 

U.S.—Green v. Clark, D.C.N.Y., 173 F. 
Supp. 233. 

28. U.S.—Ferrante v. Trojan Pow¬ 
der Co., D.C.Pa., 79 F.Supp. 502. 

29. U.S.—Fugle V. U. S,, D.aMont., 
157 F.Supp. 81. 

30. U.S.—Capital City Theatre 
Corp. V. Warner Bros. Pictures, 
Inc., D.C.N.Y., 19 F.R.D. 210. 

31. U.S.—^Kaffenberger v. Kremer, D. 
C.Pa., 4 F.R.D. 478. 

32. U.S.—Ordnance Gauge Co. v. 
Jacquard Knitting Mach. Co., D.C. 
Pa., 21 F.R.D. 575, affirmed, C.A., 
265 F.2d 189. 

33. U.S.—^U. S. ex rel. Shinn v. State 
of Tenn., D.C.Tenn., 74 F.Supp. 635* 
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is vested witli inherent power or authority to dismiss 
an action for failure to prosecute or for want of 
diligence the power is independent of any statute 
or rule,^^ and may be exercised on defendant’s mo¬ 
tion^® or, as discussed infra § 841, by the court on 
its own motion. Under the Federal Rules of Civil 
Procedure, Rule 41 (b), 28 U.S.C.A., for failure of 
plaintiff to prosecute, defendant may move for 
dismissal of an action or of any claim against him.^^ 
The purpose of the Rule is to prevent unnecessary 


harassment and delay in litigation where it is 
obvious that plaintiff has made no substantial effort 
to prepare his case for trial, and, seemingly, is un¬ 
willing to do SO', the circumstances are precisely those 
contemplated by the Rule.^^ 

The matter is within the discretion of the court, 
which is exercised largely as a part of the general 
policy of the court to expedite litigation and the 
facts and circumstances of the particular case con- 
troL ^2 5o^ in particular cases, the discretion of the 


34. TJ.S.—Darlington v. Studebaker- 
Packard, C.A.Ind., 261 F.2d 903— 
Shotkin v. Westinghouse Elec. & 
Mfg. Co., C.C.A.C 0 I 0 ., 169 F.2d 825 
—Partridge v. St. Louis Joint Stock 
Land Bank, C.C.A.M 0 ., 130 F.2d 281 
—Hicks V. Bekins Moving & Stor¬ 
age Co., C.C.A.Wash., 115 F.2d 406. 

Wright V. Lumbermen’s Mut. 
Cas. Co., National Surety Corp., In¬ 
tervener, D.C.La., 134 F.Supp. 715, 
reversed on other grounds 242 F. 
2d 1, certiorari denied 77 S.Ct, 1397, 
354 U.S. 939, 1 L.Ed.2d 1536. 

D.C.—Barger v. Baltimore & O. R. 
Co., 130 F.2d 401, 76 U.S.App.D.C, 
367. 

“Courts, and particularly courts of 
equity, have, and always have had, 
inherent power to dismiss pending 
actions for lack of diligence in bring¬ 
ing them to trial.” 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., D.C.Pa., 
21 F.R.D. 675, 577, affirmed, C.A., 
265 F.2d 189. 

“It is the plaintiff’s duty to ex¬ 
pedite the case to its final determi¬ 
nation; and if he allows delay in the 
filing of the answer he cannot com¬ 
plain of it.” 

U.S.—Boudreau v. U. S., C.A.Cal., 250 
F.2d 209, 211. 

Pailur© to prosecute with reasonable 
diligence 

U.S.—Timmons v. U. S., C.A.S.C., 194 
F.2d 357, certiorari denied 73 S.Ct. j 
59, 344 U.S. 844, 97 L.Ed. 656, re¬ 
hearing denied 73 S.Ct. 174, 344 U. 
S. 882, 97 L.Ed. 683—Shotkin v. 
Westinghouse Elec. & Mfg. Co., C. 
A.Colo., 169 F.2d 826. 

Matter becoming stale 

Power of trial court to dismiss a 
cause where matter has become stale 
by virtue of inaction by plaintiff is 
inherent. 

U.S.—^Boudreau v. U. S., C.A.Cal., 250 
P.2d 209—Boling v. U. S., C.A.Cal,, 
231 F.2d 926. 

35. U.S.—^Darlington v. Studebaker- 
Packard Corp., C.A.Ind., 261 F.2d 
903—Shotkin v. Westinghouse Elec. 
& Mfg. Co., C.C.A.C 0 I 0 ., 169 P.2d 
825—^Hicks v. Bekins Moving & 
Storage Co., C.C.A.Wash., 116 F.2d 
406. 

U. S. ex rel. Shinn v. State of 
Tenn.. D.C.Tenn., 74 F.Supp. 635. ^ 


Power of equity court 
U.S.—Reflor v. Lansing Drop Forge 
Co., C.C.A.Mich., 124 F.2d 440, cer¬ 
tiorari denied 62 S.Ct. 1047, 316 U. 
S. 671, 86 L.Ed. 1746—Carnegie Nat. 
Bank V. City of Wolf Point, C.C.A. 
Mont., 110 P.2d 569. 

36. U.S.—Shotkin v. Westinghouse 
Elec. & Mfg. Co., C.C.A.C 0 I 0 ., 169 
P.2d 825. 

37. U.S,—Darlington v. Studebaker- 
Packard Corp., C.A.Ind., 261 F.2d 
903—Field v. American-West Afri¬ 
can Line, C.C.A.N.Y., 154 F.2d 652. 

Wisdom V. Texas Co., D.C.Ala., 
27 F.Supp. 992. 

Joseph V. Norton Co., D.C.N.Y., 
24 F.R D. 72—Gray v. South Atlan¬ 
tic S, S. Line, Inc., D.C.Del., 21 F. 
RD. 678. 

Lack of reasonable diligence in prose¬ 
cuting 

Under Rule, a motion to dismiss 
may be granted for lack of reasonable 
diligence in prosecuting. 

U.S.—Messenger v. U. S., C.A.N.Y., 
231 F.2d 328. 

Rule as affecting inherent power of 
court 

(1) Rule crystallizes the inherent 
power of the trial court to dismiss a 
cause where the matter has become 
stale by virtue of inaction by plain¬ 
tiff. 

U.S.—Boling V. U. S.. C.A.Cal., 231 
F.2d 926. 

(2) Rule did not take away or 
limit the inherefnt power of courts 
to dismiss pending actions for lack 
of diligence in bringing them to trial, 
but recognized it and incorporated it 
in a code of procedure. 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., D.C.Pa., 
21 F.R,D. 676, affirmed, C.A., 265 
F.2d 189. 

Pailiire to serve summons and com¬ 
plaint 

Rule does not apply to a failure 
of plaintiff to serve summons and 
complaint. 

U.S.—^Adams v. Jarka Corp., D.CJ^. 
Y., 8 F.R.D. 571. 

38. D.C,—Barger v. Baltimore & O. 
R. Co., 130 F.2d 401, 75 U.S.App. 
D.C. 367. 

“There must.be some end to liti¬ 
gation in a busy court.** 
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U.S.—Agronofsky v. Pennsylvania 
Greyhound Lines, C.A.Pa., 248 F.2d 
829, 831. 

39. U.S.—^Agronofsky v. Pennsyl¬ 
vania Greyhound Lines, supra. 

40- U.S.—Ordnance Gauge Co. v. 
Jacquard Knitting Mach. Co , C.A. 
Pa., 265 P.2d ISO—Edmond v. 
Moore-McCormack Lines, Inc., C.A. 
N.Y., 253 F.2d 143, certiorari denied 
79 S.Ct. 73, 358 U.S. 848, 3 L.Ed 2d 
82—Messenger v. U. S., C.A.K. Y., 
231 F.2d 328—Hicks v. Bekins 
Moving & Storage Co., C.C.A.W^vSli, 
115 F.2d 406. 

U. S. ex rel. Shinn v. State of 
Tenn., D.C.Tenn., 74 F.Supp. 635. 

Federal Deposit Ins. v. Lotsch, 
D.C.N.Y., 3 FR.D. 464. 

Discretion of court as to involuntary 
dismissal generally see supra § 792. 
Broad discretion 

U.S.—Ordnance Gauge Co. v. Jacquard 
Knitting Mach. Co., D.C.Pa., 21 F.R. 
D. 675, affirmed, C.A., 265 F.2d 189. 
Sound discretion 

U.S.—Livingstone v. Hobby, D.C.Pa., 
127 F.Supp. 463. 

Sound judicial discretion 
U.S.—Tinkoff v. Jarecki, C.A.IIL, 208 
F.2d 861—Timmons v. U. S., C.A. 
S.C., 194 F.2d 357, certiorari denied 
73 S.Ct. 69, 344 U.S. 844, 97 L.Ed. 
656, rehearing denied 73 S.Ct. 174, 
344 U.S. 882, 97 L.Ed. 683—Shot¬ 
kin V. Westinghouse Elec. & Mfg. 
Co., C.C.A.C 0 I 0 ., 169 F.2d 825 —Car¬ 
negie Nat. Bank v. City of Wolf 
Point, aC.A.Mont, 110 F.2d 669. 
Discretion frequehtly exercised 
U.S.—^Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.M 0 ., 130 
F.2d 281. 

41. U.S.—Tinnerman Products, Inc. 
V. George K. Garrett Co., D.C.Pa., 
22 P.R.D. 66. 

42. U.S.—Livingstone v. Hobby, D. 
C.Pa., 127 F.Supp. 463. 

“In such situations, the court's ex¬ 
ercise of discretion in each case is 
governed by circumstances peculiar 
to the case before it and precedents 
are of little value.” 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., D.C.Pa., 
21 F.R.D. 676, 577, affirmed, C.A., 
265 F.2d 189. 
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court has been held not to have been abused in dis- [ missing the action for want of prosecution/^ or in 


“Though courts are generously for- 
bearant of delays and notably reluc¬ 
tant to dismiss for lack of prosecu¬ 
tion, circumstances may overcome 
both forbearance and reluctance. 
Lack of prosecution is a relative 
term, seriousness of the fault being 
measured to a large extent by the 
duty of a plaintiff to exercise dili¬ 
gence." 

U S.-—U. S. ex rel. Shinn v. State of 
Tennessee, D.C.Tenn., 74 F Supp. 
635, 637. 

Denial of motion for summary judg¬ 
ment 

Where it appeared that plaintiff 
was not entitled to summary judg¬ 
ment on his pleadings, and he refused 
to prosecute his suit after denial of 
motion for summary judgment, dis¬ 
missal for want of prosecution was 
correct. 

U.S.—^Vaughan v. City Bank & Trust 
Co., Natchez, Miss., C.A.Hiss., 218 
F.2d 802, certiorari denied 76 S.Ct. 
67, 350 U.S, 832, 100 LEd. 743. 
Charge under Federal Informer 
Statute of conspiracy to defraud the 
United States by presentation of false 
claims should be prosecuted with 
dispatch, or dismissed in absence of 
impressive reason for delay. 

U.S.—^U. S. ex rel. Shinn v. State of 
Tennessee, D.C.Tenn., 74 F.Supp. 
635. 

Plaintiff not ready after notice of 
trial 

Where, after action was pending 
for nearly nine years, it was set for 
trial on date some two months hence, 
on reasonable notice to plaintiff, who 
did not object to such setting, and, 
on date fixed, plaintiff was not ready 
and presented an unsubstantial rea¬ 
son for continuance, action was prop¬ 
erly dismissed, in exercise of discre¬ 
tion of court, for failure to prose¬ 
cute. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 
F.2d 281. 

Test case; lack of prepaxatiou 

Dismissal, with prejudice, for lack 
of preparation, of government’s ac¬ 
tion for accounting was not improp¬ 
er on theory that, in view of discre¬ 
tion of trial court that one of twenty 
causes of action should be tried as a 
test case, adjudication of right to re¬ 
cover found in such cause of action, 
even though accompanied by award 
of only nominal damages, would be 
advantageous to the government in 
establishing similar right to recovery 
in other nineteen causes of action, 
where government admitted that 
cause of action tried was typical and 
court had reason to believe that there 
would be similar failure of proof as 
to other counts. 

U.S.—U. S. V. Pacific Fruit & Prod¬ 
uce Co., C.C.A.Wash.. 138 F.2d 367. 


Dismissal held proper 

(1) Generally. 

U.S.—Reid V. Charney, CA.Mich., 235 
P.2d 47—^Waterman v. Nelson, C.A. 
N.T., 195 F.2d 523, certiorari denied 
73 S.Ct. 59, 344 U.S. 843, 97 L.Ed. 
656. 

Wisdom V Texas Co., D.C.Ala., 
27 F.Supp. 992. 

Joseph V. Norton Co., D.C.N.T., 
24 FRD. 72—Roerich v. Esquire 
Coronet, D.CNY, 1 F.R.D. 692— 
Southeastern Compress & Ware¬ 
house Co. V. Page, D.C.Ga., 1 F.R.D. 
363. 

D C.—Giovanetti v. Georgetown Uni¬ 
versity Hospital, DC, 22 FRD. 
493. 

(2) Claim against United States 
under Tort Claims Act. 

U.S.—Messenger v. U. S., C.A.N.Y., 
231 F.2d 328. 

(3) Class suit for declaratory judg¬ 
ment that patent was void, which 
had been rendered moot by sale of 
patent under order of court in an¬ 
other action. 

U.S.—National Hairdressers’ & Cos¬ 
metologists’ Ass’n V. Philad Co., 
DC.Del, 4 F.R.D. 106. 

(4) Where defendant had complied 
with request by court to submit trial 
brief, requests to charge, and pro¬ 
posed special questions for submis¬ 
sion to the jury on each disputed is¬ 
sue of fact, and on trial date jury 
was present and defendant's coun¬ 
sel and witnesses were ready for 
trial, on statement of plaintiff’s coun¬ 
sel that plaintiff did not care to pro¬ 
ceed further and on motion of de¬ 
fendant, cause was dismissed with 
pre 3 udice for want of prosecution. 
U.S.—Lynch v. National Bondholders 

Corporation, D.C.Mich., 2 F.R.D. 
376. 

Dismissal held amply warranted 
U.S.—Shotkin v. Black, C.A Colo., 227 
F.2d 623, appeal denied 76 S.Ct. 838, 
351 U.S. 936, 100 L.Ed. 1463. 
Dismissal held arbitrary 
D.C.—Laughlin v. Berens, 118 P.2d 
193, 73 App.D,C. 136. 

Motion to dismiss denied 

(1) Generally. 

U.S.—Colonial Drive-In Theatre, Inc. 
V. Warner Bros. Pictures, Inc., C.A. 
N.Y., 262 F.2d 856—^Wong Don 

Hong V. Dulles, C.A.Utah, 218 F. 
2d 69. 

(2) In action for breach of con¬ 
tract, where, following defendant’s 
motion for a more definite complaint, 
there was a period of two years and 
nine months of apparent inactivity, 
and subsequently plaintiff filed an 
amended complaint, defendant's mo¬ 
tion to dismiss for failure to prose¬ 
cute would be denied, where amend¬ 
ed complaint inserted all the infor¬ 
mation sought by motion for more 
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definite statement and defendant wa& 
not entirely blameless in the matter 
of delay. 

U.S.—Wholesale Supply Co. v. South 
Chester Tube Co., D.C.Pa., 20 F.R. 
D. 310. 

43. U.S.—Birdsong v. U. S., C.A.Cal., 
262 P2d 105—Glickfeld v. Carleton, 
C.A.R.I., 253 F.2d 426—Agronofsky 
V. Pennsylvania Greyhound Lines, 
C.A.Pa., 248 F.2d 829—Reynolds- 
V. Wabash R. Co., C.A.Mo., 236 F. 
2d 387—Russell v. Cunningham, C. 
A.Guam, 233 F.2d 806—Field v. 
American-West African Line, C.C. 
A.NY., 154 F.2d 652—Refior v. 
Lansing Drop Forge Co., C.C.A. 
Mich., 124 F.2d 440, certiorari de¬ 
nied 62 S.Ct. 1047, 316 U.S. 671, 
86 LEd. 1746—^Walker v. Spencer, 
C.C.A.Okl., 123 F.2d 347, certio¬ 
rari denied 62 S.Ct. 1296, 316 U.S. 
692, 86 LEd. 1763—Hicks v. Bekins 
Moving & Storage Co., C.C.A.Wash.,- 
115 F.2d 406. 

D.C.—Barger v. Baltimore & O. R. 
Co., ISO F.2d 401, 75 U.S.App.D.C. 
367. 

Agreement with attorneys to con¬ 
tinue case 

Record showed no abuse of ju¬ 
dicial discretion in dismissing action, 
against Collector of Internal Reve¬ 
nue and others, for want of prosecu¬ 
tion, notwithstanding plaintiff’s as¬ 
sertion of an agreement with United 
States Attorneys to continue case- 
gen erally. 

U.S.—Tinkoff V. Jarecki, C.A.I11., 208 
P.2d 861. 

Dounsel having case “watched’* 

Dismissal was not an abuse of dis¬ 
cretion where cause had been called 
sixteen times during period of over 
twenty months before being set for 
dismissal, and present counsel had 
been corresponding with original 
counsel with respect to assuming du¬ 
ties of attorney for plaintiff for peri¬ 
od of almost eight months, during 
which time former was having case 
“watched” without disclosure to¬ 
co urt. 

U.S.—Hicks V. Bekins Moving & Stor¬ 
age Co., C.C.A.Wash., 115 F.2d 406. 
Particular actions or suits 

(1) Action for accounting as to,, 
and return of, corporate stock. 
U.S.—Voliva V. Bennett, C.A.Fla., 201 

F.2d 434. 

(2) Action by government for ac¬ 
counting. 

U.S.—^U. S. V. Pacific Fruit & Produce- 
Co., C.C.A.Wash, 138 F.2d 367. 

(3) Action based on the Civil 
Rights Acts. 

U.S.—Ortega v. Olsen, C.A.I11., 241 F. 
2d 464, certiorari denied 78 S.Ct. 
646, 355 U.S. 960, 2 L.Ed.2d 534. 

(4) Action for alleged breach of 
. contract by federal government. 
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denying a motion to dismiss on that ground,^^ On 
the other hand, there is an abuse of discretion where 
a judge other than the one who heard the case in¬ 
jects himself into it on his own initiative and dis¬ 
misses it for want of prosecution, although plaintiff 
has secured a decision in his favor and there re¬ 
mains only the formal entry of findings and decrce.^^ 

On the issue of the right to dismiss, the evalua¬ 
tion of the parties' diligence by the trial court car¬ 


ries almost commanding weight.An order of dis¬ 
missal may be granted notwithstanding plaintiff has 
been stirred into action by the impending dismissal, 
for subsequent diligence is no excuse for past neg- 
ligence.4^ 

Dismissal for want or failure of prosecution may 
be governed, or affected, by the rules of the par¬ 
ticular district court the court has the right, in 
the exercise of its inherent power to keep its dockets 


U.S.—Garden Homes, Inc. v. Mason, 
C.A.N.H, 249 F.2d 71, certiorari de¬ 
nied 78 S.Ct. 562, 356 U.S. 903, 2 
L,.Ed.2d 580. 

(5) Action for injunctive relief and 
damag-es under the Sherman Anti- 
Trust Act. 

U.S.—Shotkin v. Westinghouse Elec. 
& Mfg. Co., C.A.C 0 I 0 ., 169 P.2d 825. 

(6) Action for libel. 

U.S.—Sweeney v. Anderson, C.C.A. 
Ivan., 129 F.2d 756. 

(7) Suit under Federal Tort Claims 
Act. 

U.S—Boling V, U. S., C.A.Cal., 231 F. 
2d 926. 

(S) Involuntary dismissal of a suit 
under the Jones Act with prejudice 
for want of prosecution was well 
within bounds of discretion, where 
the district court might reasonably 
have concluded that plaintiff’s default 
of appearance was not caused by ill¬ 
ness, as alleged, but was an unduly 
belated maneuver to obtain yet an¬ 
other postponement after many previ¬ 
ous postponements. 

U.S.—Edmond v. Moore-McCormack 
Lines. Inc., C.A.N.Y., 253 F.2d 143, 
certiorari denied 79 S.Ct. 73, 358 
U.S. 848, 3 L.Ed.2d 82. 

44. Action by housing expediter 
U.S.—Timmons v. U. S., C A.S.C., 194 

F.2d 357, certiorari denied 73 S.Ct. 
59, 344 U.S. 844, 97 L.Ed. 656, re¬ 
hearing denied 73 S.Ct. 174, 344 U. 
S. 882, 97 L.Ed. 683. 

45. U S.—Carnegie Nat. Bank v. City 
of Wolf Point, C.C.A.Mont., 110 F. 
2d 569. 

46. U.S.—U. S. V. Pacific Fruit & 
Produce Co., C.C.A.Wash., 138 P.2d 
367. 

47. U.S.—U. S. V. Pacific Fruit & 
Produce Co., supra—Hicks v. Bekins 
Moving & Storage Co., C.C.A.Wash., 
115 F.2d 406. 

48. Rules held consistent 

A local district court rule provid¬ 
ing for entry of a non prosequitur 
without prejudice by the clerk, with¬ 
out special order, m every action at 
law in which no proceedings towards 
bringing it to issue have been tak- 
■en for three years, is not inconsist¬ 
ent with procedural rule permitting 
a defendant to move for dismissal 
of an action for failure of plaintiff 
ito prosecute. 


U.S.—Burns Mortgage Co. v. Stoudt, 
D.C.Pa., 2 F.R.D. 219. 

Substantive rights; merits of con¬ 
troversies 

(1) District court rule with re¬ 
spect to dismissal in civil actions in 
which no proceeding has been taken 
for a period of two consecutive years 
IS for administrative purposes, and 
confers no substantive rights on a 
defendant to insist that a case be 
marked dismissed. 

U.S.—^Wholesale Supply Co. v. South 
Chester Tube Co., D.C.Pa., 20 F.R. 
D. 310. 

(2) Local general rule of Massa¬ 
chusetts federal district court that 
case will be dismissed without preju¬ 
dice where it has not been prosecut¬ 
ed for two years preceding first day 
of January in each year, but that 
case might be revived and restored to 
docket on showing of good cause 
within two months on or before fol¬ 
lowing March 1, is intended to regu¬ 
late dockets of court, and must be 
viewed in light of inherent power of 
court to keep its dockets clear, rath¬ 
er than in light of adjudicating mer¬ 
its of controversies. 

U.S.—U. S. V. Thomson, D.C.N.Y., 114 
F.Supp. 874. 

Dismissal of inactive cases 

Court rule providing for dismissal 
of inactive cases was intended to have 
application, to all civil cases includ¬ 
ing bankruptcy or proceedings of a 
similar nature. 

U.S.—In re Putnam, D.C.Pa., Ill F. 
Supp. 312. 

Non pros, without prejudice 

District Court for the Eastern Dis¬ 
trict of Pennsylvania, in adopting 
local rule authorizing entry by the 
clerk of a non pros, without preju¬ 
dice, and its successor rule, intended 
that the penalty for failure to prose¬ 
cute an action should be a non pros, 
without prejudice and nothing more. 
U.S.—Burns Mortgage Co. v. Stoudt, 
D.C.Pa., 2 F.R.D, 219. 

Efforts to settle as not “proceedings” 

Efforts made by plaintiff in pending 
action to settle with certain defend¬ 
ants do not constitute “proceedings" 
in action within district court rule 
that cases pending therein for over 
year without any proceedings having 
been taken may be dismissed for want 
of prosecution. 


I U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Lotsch, D.C.N.Y., 3 F.R.D. 
464. 

Discoutiuuaace; undue delay 

(1) Where plaintiff, in bad faith, 
prolongs the issuance of summons, 
the trial court is justified in holding 
that a discontinuance has taken place 
under Rules of Civil Proci'dure of 
District Court of United States for 
District of Columbia, Rule 24. 

D.C.—Seymour v. Hawkins, 133 F.2d 
15, 76 U.S.App.D.C. 370, 167 A.L.R. 
1055. 

(2) Where action was brought 
within statutory period against non¬ 
resident of District of Columbia for 
death caused by automobile, and 
over three years after the death and 
two years and one month after ac¬ 
tion had been filed, service was made 
on the nonresident in compliance 
with the Financial Responsibility Act, 
but during the intervening period 
five summonses had been issued at 
less than six-month intervals for per¬ 
sonal service on the nonresident, 
there was a sufficient showing of 
diligence, so that ruling that there 
had been a discontinuance of the ac¬ 
tion because of undue delay was im¬ 
proper. 

D C.—Seymour v. Hawkins, supra. 
Preliminary call 

Where, under local practice, a caso 
did not come up for preliminary call 
unless counsel “issued" a “trial or¬ 
der," the “Two-Year Rule" phrase, 
“In every civil action not answered 
‘Ready for Trial’ upon preliminary 
call . . . shall , , . " be sub¬ 

ject to Rule’s provisions, would not 
be construed as if it read “In every 
civil action which shall have been on 
preliminary call and not answered 
‘Ready for Trial’ . . . shall 

. . . ” be subject to the Rule's pro¬ 

visions. 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., C.A.Pa., 
265 F.2d 189. 

Effect of application by plaintiff 
Under the Two-Year Rule, provid¬ 
ing that if no action is taken in a 
suit for two consecutive years the 
clerk shall “immediately” send no¬ 
tices to the counsel for the parties 
that unless the court, acting on an 
application made within two weeks, 
orders the case restored, it shall 
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dear, to provide by local rule for the automatic dis¬ 
missal of causes in which no action has been taken 
within a prescribed period.49 The Federal Rules of 
Civil Procedure, Rule 23 (c), 28 U.S.C.A., relating to 
the dismissal of class actions, is paramount to such 
local rule of court ;50 but Rule 41 (b) does not pro¬ 
hibit the application, in the federal courts, of an 
article of the Civil Code of a state providing that if 
plaintiff allows five years to elapse without having 
taken any steps in the prosecution of his demand, he 
shall be deemed to have abandoned it.^^ 

Before the taking effect of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., it was held that the 
dismissal of a case for failure to try it when reach¬ 
ed could not be controlled by a rule of the state 


courts allowing a case to be dismissed if later issues 
have been tried.Sometimes a case was dismissed 
for lack of prosecution under a federal district court 
rule.5^ 

Length of pendency of action. The length of time 
during which the action has been pending is a factor 
in determining the propriety of dismissing it for 
want of prosecution.54 

Impossibility of prosecution. Where there has 
been no prosecution of the case and apparently can 
be none, the case should be dismissed for want of 
prosecution.^^ 

Prejudice. The operative condition of the Fed¬ 
eral Rules of Civil Procedure, Rule 41 (b), 28 U.S. 


stand dismissed, the making of an 
application by plaintiff, such as filing 
a praecipe or a petition that action 
be deemed not dismissed, does not 
automatically save suit from dis¬ 
missal, and if application is made to 
court within two-week period, it then 
rests within sound legal discretion 
of court to grant application and re¬ 
store case to docket, or to reject ap¬ 
plication and refuse restoration. 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., supra. 
49. U.S,—^Wright v. Lumbermen’s 
Mut. Cas. Co., National Surety 
Corp., Intervenor, D.C.La., 134 F. 
Supp. 715, reversed on other 
grounds, C.A., 242 F.2d 1, certiorari 
denied 77 S.Ct. 1397, 354 U.S. 939, 1 
L.Ed.2d 1536. 

60. U.S.—National Hairdressers' 
Cosmetologists’ Ass’n v. Philad 
Co., D C.DeL, 4 F.R.D. 106. 

51. U.S.—^Wright v. Lumbermen’s 
Mut. Cas. Co., National Sur. Corp., 
Intervenor, D.C.La., 134 F.Supp. 
715, reversed on other grounds, C. 
A., 242 P.2d 1, certiorari denied 77 
S.Ct. 1397, 354 U.S. 939, 1 L.Ed.2d 
1536. 

52. U.S.—^Watts V. S. M. Hamilton 
Coal Co., D.C.N.Y., 219 F. 1003, re¬ 
versed on other grounds 232 F. 832, 
147 C.C.A. 26. 

53 . U.S.—U. S. Fidelity <& Guaranty 

Co. V. Helm, C.C.A.Cal., 84 F.2d 546, 
rehearing denied U. S. Fidelity & 
Guaranty Co. v. Helm, 85 F.2d 865, 
followed in U. S Fidelity Guaranty 
Co. V. Shepherd, C.C.A., 86 F.2d 

1021. 

64. U.S.—Russell v. Cunningham, C. 
A.Guam, 233 F.2d 806—Boling v. 
U. S., C.A.Cal., 231 F.2d 92 6. 

X)u.—Giovanctti v. Georgetown Uni¬ 
versity Hospital, D.C., 22 F.R.D. 
493. 

Particular periods held to justify 
dismissal 

(1) Six months, pursuant to court 
rule. 


U.S.—Birdsong v. U. S., C.A.Cal., 262 
F.2d 105. 

(2) More than a year. 

D G.—Barger v. Baltimore & O. R. 
Co., 130 F.2d 401, 75 U.S.App.D.C. 
367. 

(3) One year and three months. 
U.S.—Salmon v. City of Stuart, C.A. 

Fla., 194 F.2d 1004. 

(4) More than sixteen months. 

U.S.—U. S. V. Bernstein, C.C.A.La., 

166 P.2d 466. 

(5) Almost two years after filing 
of defendant’s motion to dismiss. 

U.S—^Voliva V. Bennett, C.A.Fla., 201 

F.2d 434. 

(6) Two or three years. 

U.S.—^U. S. V. Pacific Fruit & Prod¬ 
uce Co., C C.A.Wash., 138 F.2d 367. 

(7) Three years. 

U.S.—Gray v. South Atlantic S. S. 
Line, Inc, D.CDel., 21 F.R.D. 578. 

(8) Three and one-half years. 

U.S.—Reynolds v. Wabash R. Co., C.A. 

Mo., 236 P.2d 387. 

(9) Nearly five years. 

U.S,—Field V. American-West African 
Line, C.C.A.N.Y., 154 F.2d 652. 

(10) Six years. 

U.S.—Messenger v. U. S., C.A.N.Y., 
231 F,2d 328. 

Ordnance Gauge Co. v. Jacquard 
Knitting Mach. Co., D.C.Pa., 21 F. 
RD. 575, affirmed, C.A., 265 F.2d 
189. 

(11) Nearly nine years. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 P. 
2d 281. 

1 (12) Three terms of court immedi¬ 

ately preceding dismissal, pursuant 
to court rule. 

U.S.—Glickfeld v. Carleton, C.A.R.I., 
253 F.2d 426. 

(13) Where defendant accepted 
plaintiff's firm offer of settlement and 
compromise defendant tendered its 
performance under the settlement and 
compromise agreement, court ordered 
plaintiff to accept tender or suffer 
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dismissal of the petition, plaintiff re¬ 
fused tender, and the cause had been 
pending over five years, the court had 
the power to apply penalty of dis¬ 
missal. 

U.S.—^Reid V. Prentice-Hall, Inc., C. 
A.Ohio, 261 F.2d 700. 

(14) Where complaint for personal 
injuries was not filed until approx¬ 
imately six days before statute oT 
limitations would have run, and alias 
summons was not issued until a 
year and eight months after original 
summons was returned not found 
and defendant could have been lo¬ 
cated at any time had slightest de¬ 
gree of diligence been exercised, de¬ 
lay of twenty-one months after stat¬ 
utory period of limitations had ex¬ 
pired justified dismissal of action on- 
ground of failure to prosecute. 

U S.—Campbell v. Plavchak, D.C.Pa., 
21 F.R.D. 41. 

Dismissal held not justified 

(1) By delay of seven months. 

U S.'—Livingstone v. Hobby, D.C.Pa., 
127 F.Supp. 463. 

(2) Where complaint by United^ 
States under Surplus Property Act 
was filed and summons issued on Dec. 
29, 1954, and summons was received 
by marshal on Jan. 10, 1955, and re¬ 
turn stated that service was made on 
a defendant on March 29, hut that 
codefendant was “not found,” and 
alias summons was issued on May 
9, delivered to marshal on May 16, 
and served on May 31, 1955, five 
months delay was not ground for 
dismissal of action, particularly in 
absence of showing of prejudice re¬ 
sulting from delay. 

U.S.—U. S. V. Greitzer, D.C.Pa., 18 F. 
R.D. 304. 

55. U.S.—McDaniel v. Drotman, D.C. 

Ky., 103 F.Supp. 643. 

Defendant not within territorial lim-- 
its of state 

U.S.—McDaniel v. Drotman, supra. 
Plaintiff becoming insane 
U.S.—Field v. American-West Afri¬ 
can Line, C.C.A.N.Y., 154 F.2d 652, 
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C.A., is a lack of due diligence on the part of plain¬ 
tiff, and not a showing by defendant that he will be 
prejudiced by denial of his motion for dismissal.^^ 
However, the latter factor may be considered by 
the court, in the formulation of its discretionary 
ruling,especially in cases of moderate or excusable 
neglect,a,nd dismissal has been refused in the ab¬ 
sence of a showing of prejudice from the delay.^^ 

Parties equally at fault. Where the parties are 
equally in default, and it would be unfair if defend¬ 
ant should reap the benefit of plaintiff’s neglect when 
his own has been just as great, defendant’s motion to 
dismiss plaintiff’s suit for want of prosecution will 
be denied.^^ 

A counterclaim which is not seriously pursued by 
defendant during oral argument or in his brief may 
be dismissed.^^ 

§ 812, - Excuses for Failure to Prose¬ 

cute 

Various circumstances or contentions have been held, 


or held not, to excuse the failure to prosecute an action, so 
as to prevent dismissal on the ground of such failure. 

Circumstances which have been held to excuse, or 
to tend to excuse, the failure to prosecute an action, 
so as to prevent dismissal thereof, include the neces¬ 
sity of finding new counsel after the disqualification 
of former counsel,and reliance on an unfulfilled 
assurance of the clerk of the court that the case 
would be put on trial on a specified future datc.^^ 
Also, until the secretary of state has discharged his 
statutory duties, the government should not be heard 
to say that a case involving such duties should be 
dismissed for want of prosecution. 

On the other hand, the inability of a plaintiff suing 
in forma pauperis, or of the court acting in his be¬ 
half, to secure counsel has been held not to prevent 
the dismissal of the case for failure to proceed with 
trial and particular contentions have been held 
not to render dismissal improper.^^ 

Death or disability. The illness of one of the as- 


^6. U.S.—^Messenger v. U. S., C.A.N, 
T., 231 F.2d 328. 

Pact tha4; defendant was deprived 
of lier husband’s testimony by reason 
of his death during long delay in 
prosecution of action did not war¬ 
rant dismissal, particularly where 
precise nature of testimony she 
might have expected him to give 
was not set forth by affidavit. 

XT.S.—Fried for Use of Berger Sup¬ 
ply Co. V. Feola, D.C.Pa., 129 F. 
Supp. 699. 

-57. U.S.-~-Messenger v. U. S., C.A.N. 

T. , 231 F.2d 328. 

U. S. V. Greitzer, D.C.Pa., 18 F. 
R.D. 304. 

“Parties to litigation are entitled 
to its prosecution with reasonable 
diligence. Where prejudice results 
to one party by failure on the part 
of the party on whom rests the bur¬ 
den of going forward with a cause 
within a reasonable time to bring 
about its determination, the injured 
party has the right to move for dis¬ 
missal. Actual injury may either be 
shown or inferred from lapse of time 
if the lapse is great.” 

TJ.S.—Reflor v. Lansing Drop Forge 
Co., C.C.A.Mich., 124 F.2d 440, 444, 
certiorari denied 62 S.Ct. 1047, 316 

U. S. 671, 86 L.Ed. 1746. 

lu bauh receiver’s action, against 
banh’s former officers and directors 
for accounting and restoration of 
bank’s moneys, assets, and property 
misappropriated, wasted, etc., a mo¬ 
tion by one defendant, charged with 
having participated in illegal and 
negligent acts, violated his duty as 
‘director, and engaged and acquiesced 
:4n wrongful, reckless, and unsafe 


policies in lending and investing 
bank’s moneys, to dismiss action for 
want of prosecution, should not be 
denied on ground that no prejudice 
resulted to him from pendency of ac¬ 
tion. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Lotsch, D.C.N.T., 3 F.R.D. 
464. 

58. U.S.—Messenger v. U. S., C.A.N. 
Y., 231 F.2d 328. 

59. Decision of Secretary of Health, 
Education, ahd Welfare 

In action to review decision of Sec¬ 
retary of Health, Education, and 
Welfare, although summons and com¬ 
plaint were not served on secretary 
until seven months after notice of 
decision was mailed to plaintiff, 
where there was no showing that 
secretary was prejudiced by such de¬ 
lay, action was not dismissed for 
failure to prosecute. 

U.S.—Livingstone v. Hobby, D.C.Pa., 
127 F.Supp. 463. 

60. U.S.—Tinnerman Products, Inc. 
v. George K. Garrett Co., D.C.Pa., 
22 F.R.D. 66. 

61. U.S.—Locatelli, Inc. v. Tomaiu- 
oli, D.C.N.J., 129 F.Supp. 630. 

6i2. U.S.—Colonial Drive-In Theatre, 
Inc. V. Warner Bros. Pictures, Inc., 
C.A.N.Y., 262 F.2d 856. 

63. U.S.—^Red Warrior Coal & Min. 
Co. V. Boron, C.A.Pa., 194 F.2d 678. 

64. U.S.—^Wong Don Hong v. Dul¬ 
les, C.A.Utah, 218 P.2d 69. 

Action to be declared national of 
United States 

U.S.—^Wong Don Hong v. Dulles, su¬ 
pra. 


65. U.S.—Reid v. Charney, aA.Mich., 
235 P.2d 47. 

66. Case not in issue 

(1) An action was not improperly 
dismissed on ground that case was 
not at issue at time of dismissal as 
to defendant executors, where plain¬ 
tiff had had full opportunity to at¬ 
tack or reply to the answer which 
was filed by executor’s decedent in 
his lifetime and adopted by executors 
on becoming defendants, and no at¬ 
tack on the answer appeared, and no 
reply thereto was filed or tendered. 
U.S.—Partridge v. St. Louis Joint 

Stock Land Bank, C.C.A.Mo„ 130 
F.2d 281. 

(2) An action was not improperly 
dismissed on ground that case was 
not at issue as to one defendant, 
where such defendant was either a 
defendant in default or one against 
whom plaintiff had kept the action 
on file for eight years without tak¬ 
ing out or serving process on him 
without any excuse. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, supra. 

Class action 

Dismissal for lack of prosecution 
of class action by corporation’s bond¬ 
holder on behalf of all bondholders 
was not improper on ground that 
court should have brought in other 
parties who might more diligently 
prosecute the action, where court 
looked to the plaintiff as person to 
diligently prosecute the case, and al¬ 
leged class was represented only by 
plaintiff for nine years throughout 
pendency of the action. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, supra. 
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sociates of trial counsel has been held not to prevent 
dismissal of an action for refusal to go to trial.^'^ 
Where plaintiff was promptly notified of the death of 
his local counsel, and eighty-one days intervened be¬ 
tween the date of death and the trial date, on which 
plaintiff did not appear, his contention that there was 
not sufficient time to procure local counsel is not 
sufficient to prevent dismissal.^8 

Pendency of another case. Where the paramount 
issue in a case in a federal district court is requir¬ 
ed to be determined by the law of the state, the im¬ 
minence of the decision in a similar case pending 
before the circuit court of appeals for another circuit 
could not be determinative or controlling on the is¬ 


sue, and does not bar dismissal of the action for 
want of prosecution.69 

§ 813. Affirmative Defenses 

Authorities differ as to whether, and in what cir¬ 
cumstances, an affirmative defense may be raised, or 
heard, on a motion to dismiss. 

Rule 8 (c) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., has been held not to contemplate 
that pleas of matter constituting an avoidance or 
affirmative defense shall be heard on a motion to dis¬ 
miss,*^and under that Rule such defenses may not 
be raised by a motion to dismiss addressed to the 
sufficiency of the complaint. 


Majiy defendants; settlements 

Facts that there are many defend¬ 
ants in action and that plaintiff de¬ 
sires to obtain as much money as 
possible by privately negotiated set¬ 
tlements with defendants willing to 
compose on such basis are insufla- 
cient grounds for denial of one de¬ 
fendant’s motion to dismiss action 
for want of prosecution; and fact 
that plaintiff and one of defendants 
unsuccessfully sought to negotiate 
settlement does not deprive such de¬ 
fendant of right to move for dis¬ 
missal. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Lotsch, D.C.N.T., 3 F.R.D. 
464. 

Three amended aiid severed com¬ 
plaints 

Dismissal of action on date for 
which it was set for trial was not 
improper on ground that plaintiff 
had three amended and severed com¬ 
plaints, so that there were in effect 
three cases and that, in setting case 
for trial, court intended that only one 
should then be proceeded with, where 
more than one cause of action had 
been alleged in the several amend¬ 
ed complaints and some of defend¬ 
ants were not necessary parties to 
certain causes of action, plaintiff’s 
case was single and properly bore 
single docket number throughout and 
case was properly set for trial by 
such number and title. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 
F.2d 281. 

Necessity of congressman’s presence 
in Washington 

Where congressman’s actions In 
Kansas federal district court were 
dismissed for want of prosecution, it 
could not be assumed, in absence of 
evidence, that national welfare de¬ 
manded his continued presence in 
Washington; his unsupported asser¬ 
tion, in correspondence with court, 
that it was essential that he remain 
near Washington because of national 
crisis did not bar dismissal of actions 

35B C.J.S.—7 


for want of prosecution on congress¬ 
man’s failure to appear for trial. 

U.S.—Sweeney v. Anderson, C.C.A. 
Kan., 129 F.2d 756. 

67. U.S.—Joseph V. Norton Co., D.C. 
N.T., 24 F.R.D. 72. 

68. U.S.—Sweeney v. Amderson, C.C. 
A.Kan., 129 F.2d 756. 

69. U.S.—Sweeney v. Anderson, su¬ 
pra. 

Action for libel 

U.S.—Sweeney v. Anderson, supra. 

70. U.S.—^Mountjoy v. Twentieth 
Century-Fox Film Corp., D.C.Mo., 
13 F,R.D. 122. 

Pleading affirmative defenses see su¬ 
pra §§ 306—308. 

’‘Unquestionably the Committee, as 
well as the Court, and the Congress, 
in preparing, approving and legaliz¬ 
ing the procedural rules deemed it 
improper to dismiss actions, such as 
this, on motion. While it has been 
done in some cases, yet the courts 
have very reluctantly upheld the fil¬ 
ing of motions to dismiss in cases of 
this kind.” 

U.S.—Means v. Twentieth Century- 
Fox Film Corp., D.C.Mo., 13 F.R. 
D. 198. 

Test seems to be whether the ob¬ 
jection can be taken on a motion to 
dismiss; if not, then it must be tak¬ 
en by way of an affirmative defense. 
U.S.—^McGowan v. Lehigh Valley R. 

Co., D.C.N.T., 3 F.R.D. 479. 
Stockholder’s liability 

In action by United States and 
Reconstruction Finance Corporation, 
which had made loan to trust com¬ 
pany, to enforce stockholders' lia¬ 
bility, defense of one stockholder that 
he was no longer a stockholder when 
the loan was made must be present¬ 
ed by answer and on trial on mer¬ 
its, and was not available on motion 
to dismiss, where complaint alleged 
that, when such stockholder was a 
stockholder, there were creditors of 
the company whose claims remained 
unpaid. 

Xj.s.—^U. S. V. Barling, D.C.Wis., 39 
F.Supp. 864. 


Lack of authorizatioii of action, by 
directors 

Fact, if true, that corporate plain¬ 
tiff’s board of directors had not au¬ 
thorized action was matter of avoid¬ 
ance and should have been pleaded in 
answer, rather than in motion to dis¬ 
miss complaint for lack of jurisdic¬ 
tion of person and subject matter and 
for insufficiency of process. 

U.S.—Syracuse Broadcasting Corp. v. 

Newhouse, D.C.N.Y.. 14 F.R.D. 168. 
Right to set off debt 

In action against defendant indi¬ 
vidually and as executor to set aside? 
as fraudulent a conveyance of real¬ 
ty by decedent to defendant indi¬ 
vidually, fact that deceased was in¬ 
debted to individual defendant, who 
had a right to set off the amount 
due him from the funds in his pos¬ 
session and to retain assets of the 
estate in his hands as executor for 
a debt in his favor incurred by dece¬ 
dent, was defense which could not be 
raised on a motion to dismiss action 
on ground that court should not ex¬ 
ercise its jurisdiction. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Kuser, D.C.N.J., 57 F.Supp. 
75. 

Disclaimer of interest 

County's assertion that it had no 
present interest in real estate de¬ 
scribed in federal government’s ac¬ 
tion to declare prior condemnation 
proceedings to be without authority 
and to enjoin county from asserting 
any right, title, or interest in land 
or from interfering with use and 
possession thereof by the Seneca Na¬ 
tion of Indians was not a ground for 
motion to dismiss complaint, but was 
a matter of defense. 

U.S.—U. S. V. Cattaraugus County, D. 
C.N.T., 67 F.Supp. 294. 

71. U.S.—Zeligson v. Hartman-Blair, 
Inc., C.C.A.Kan., 135 P.2d 874. 

Amount of recovery 

In action by school district against 
contractor for breach of contract to 
build school buildings, contractor’s 
contention that district was limited 


97 



813 FEDERAL CIVIL PROCEDURE 


35B C.J.S. 


Under other authority, Rule 12 (b) permits a de¬ 
fendant to raise affirmative defenses in bar by a mo¬ 
tion to dismiss for failure to state a claim,*^2 provided 
the defect relied on is apparent on the face of the 
complaint and under the Rule affirmative de¬ 
fenses, even though not appearing on the face of 
the complaint, may be established on motion to dis¬ 
miss when, by affidavits, depositions, and admissions, 
a set of undisputed facts is revealed on which a mov¬ 
ing party is entitled to judgment as a matter of 
lawJ^ Another statement is that if the facts are ad¬ 
mitted, or are not controverted, or are conclusively 
established so that nothing further can be developed 
by a trial of the issue, the matter of a specific af¬ 
firmative defense may be disposed of on a motion to 
dismiss, whether the decision of the court is con¬ 
sidered as having been arrived at under the provi¬ 
sions of the Federal Rules of Procedure, Rule 12 
(b) (6) or Rule 56 (c), 28 U.S.C.A.'^s 

Matters of defense not appearing in the petition 
cannot be considered on defendants motion to dis¬ 
miss the petition.'^® Defendants motion to dismiss 
plaintiff’s defenses to defendants counterclaims will 
be denied where the defenses go to the merits of all 
the counterclaims as a matter of law.'^^ 

The dismissal of an action to enjoin the enforce¬ 
ment of an order of a public service commission on 
the ground of incompleteness of the administrative 
process has been refused where it appeared that the 
commission was in possession of full information.'^^ 

Abandonment. Questions of abandonment are 
not properly subjects of a motion to dismiss, but 
matters of defense to be raised at the trial of the 
cause.'^^ 

Abolition of right of action. An action for 
alienation of affection is properly dismissed on 
defendant’s motion invoking a state statute abolish¬ 


ing the right of action for such alienation.^® 

Assumption of risk, A motion to dismiss a com¬ 
plaint on the ground of assumption of risk has been 
overruled where it failed to show such assumption 
on its face.^^ 

Covenant not to sue. The execution of a covenant 
not to sue is an affirmative defense which must be 
proved, and where such execution has not been 
admitted by plaintiff, the dismissal of a complaint 
on the ground thereof is premature.A contract 
by which an injured employee agrees not to sue his 
employer except in a court within the state in which 
the injury occurred is a valid ground for the dis¬ 
missal of his action in a federal court outside the 
state. 

Dissolution of partnership. The defense, in an 
action for injuries, that the corporation against 
which the action was brought was automatically 
dissolved before the accident by the death of a 
partner is an affirmative defense which should be 
raised by answer, and a motion to dismiss on that 
ground should be, and will be, overruled.®^ 

Failure or lack of consideration is an affirmative 
defense which cannot be raised by a motion to dis- 
miss.s^ 

Merger of claims. Where the defense of the 
merger of claims involves questions of fact that 
may be affected by whatever evidence the further 
discovery proceedings may produce, their determina¬ 
tion should be left to the trial judge on his re¬ 
examination of the case, and the complaint should 
not be dismissed.^® 

A novation is properly interposed in an answer, 
under Rule 8 (c), and cannot be availed of on a mo¬ 
tion under Rule 12 (b) to dismiss.87 

Payment tmder compensation law. Under the 


to recovery on contractor’s bid bond 
pursuant to provision in advertise¬ 
ment for bids could not be properly 
decided on motion to dismiss, for fail¬ 
ure to state a cause for which relief 
can be granted, but was an issue to 
be pleaded by way of answer or de¬ 
fense under Federal Rules of Civil 
Procedure, Rule 8, 28 U.S.C.A. 

LT.S.—Berkeley Unified School Dist. 
of Alameda County v. James I. 
Barnes Const. Co., B.C.Cal., 112 F. 
Supp. 396. 

72. XJ.S.—Chappell v. Goltsman, C.A. 
Ala., 186 F.2d 215. 

73. U.S.—Butcher v. United Elec. 
Coal Co., C.A.I11., 174 F.2d 1003. 

74. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S.Ct. | 


506, 340 U.S. 943, 95 LEd. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 

U. S. 912, 95 L.Ed. 1349. 

75. U.S.—Barter & Sons v. Dinkier 
Hotels Co., C.A.Ga., 199 F.2d 854. 

76. U.S.—^Massachusetts Bonding & 
Ins. Co. V. Darby, D.C.Mo., 59 P. 
Supp. 175. 

77. U.S.—Fort Chartres and Ivy 
Landing Drainage and Levee Dist. 
No. 5 of Monroe and Randolph 
County, State of Illinois, v. Thomp¬ 
son, D.C.Ill., 4 F.R.D. 369. 

78. U.S.—^Atlantic Coast Line R. Co. 

V. Public Service Commission of 
South Carolina, D.C.S.C., 77 F.Supp. 
675. 

79. U.S.—Gonzales v. Gonzales, D.C. 
Pa., 74 F.Supp. 883. 

98 


80. U.S.—Kolkey v. Grossinger, C.A. 
Fla., 195 F.2d 526. 

81. U.S.—Baham v. Eagle Indem. Co., 
D.C.La., 78 F.Supp. 665. 

82. U.S.—Sheppard v. Atlantic States 
Gas Co. of Pa., C.C.A.Pa., 167 F.2d 
841. 

83. U.S.—^Herrington v, Thompson, 
D.C.Mo., 61 F.Supp. 903. 

84. U.S.—Wright V. R, & L. Market, 
D.C.Mo., 9 F.R.D. 559. 

85. U.S.—Carl Gutmann «& Co. v. 
Rohrer Knitting Mills, D.C.Pa., 8$ 
F.Supp. 506. 

86. D.C.—Roebling v. Anderson, 257 
F.2d 615, 103 U.S.App.D.C. 237. 

87. U.S.—^Kuhn v. Pacific Mut. Life 
Ins. Co. of California, D.C.N.Y., 
37 F.Supp. 102. 
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Federal Rules of Civil Procedure, Rule 12 (b), 28 
U.S.C.A., the defense of payment under a work¬ 
men’s compensation law has been required to be 
raised by or after answer, rather than by motion 

to dismiss. 

Privilege has been held a special defense which 
must not only be pleaded, but proved, and the dis¬ 
missal of a complaint on that ground on motion be¬ 
fore answer is premature.S9 Under other authority, 
when it appears from a complaint that absolute 
privilege exists, the defense of a failure to state a 
claim properly may be asserted to accomplish a dis¬ 
missal on motion under the Federal Rules of Civil 
Procedure, Rule 12 (b), 28 U.S.C.A. ;90 but this is 
not true where, from the allegations contained 
therein, a complaint indicates the availability of the 
defense of conditional privilege.^^ 

Release. It has been held that a release is prop¬ 
erly interposed in an answer, under Rule 8 (c), and 
cannot be availed of on a motion under Rule 12 (b) 
to dismiss.Under other authority, the defense 
of release may be availed of on a motion to dis¬ 
miss under that Rule where it is apparent on the face 
of the complaint.93 Also, the affirmative defense 
of release has been held properly raised and pre¬ 
sented where defendant moves to dismiss the com¬ 
plaint on the ground that the complaint fails to 
state a claim on which relief can be granted, and in 
alternative moves for summary judgment, and 
affidavits filed in support of the motions present re¬ 
leases of claims against defendant.^^ 

Where plaintiff pleads a release and seeks to set 
it aside for fraud and gross inadequacy of con¬ 
sideration, although the release constitutes an af¬ 
firmative defense that is pleaded in the complaint, it 
may be successfully attacked by motion under Rule 

88. XJ.S.—Gallagher v. General Mach. 

Co., D.C.Pa., 9 F.R.D. 324. 

S 9 . XJ.S.—^Foltz V. Moore, McCor¬ 
mack Lines, CA.N.T., 189 F.2d 
537, certiorari denied 72 S.Ct. 106, 

342 U.S. 871, 96 L.Ed. 655. 

Xiihel 

Fair comment and privilege must 
he pleaded in answer as affirmative 
defenses to action for libel and can¬ 
not be set up in a motion to dis¬ 
miss plaintiff’s complaint. 

XJ.S.—Christopher v. American News 
Co., C.A.I11., 171 F.2d 275—Spanel 
V. Pegler, C.C.A.I11., 160 F.2d 619. 

90. XJ.S.—Garcia v. Hilton Hotels 
Intern., D.C.Puerto Rico, 97 F.Supp. 

5. 

Action for defamation 
XJ.S.—Garcia v, Hilton Hotels In¬ 
tern., supra. 


12 (b) (6) to dismiss.95 

Settlement. Where there is a dispute as to wheth¬ 
er there ever was a valid settlement, as asserted by 
defendant, his motion to dismiss on that ground will 
be denied and a motion to dismiss which raises 
the sole question of the illegality of a settlement 
agreement between the parties has also been de- 
nied.97 

Waiver and estoppel. Questions of waiver have 
been held not to be properly subjects of a motion 
to dismiss, but matters of defense to be raised at 
the trial of the cause.98 However, a question as to 
waiver by plaintiff may be brought before the court 
by motion to dismiss, under Rule 12, where it goes 
to the lack of jurisdiction of the court over the sub¬ 
ject matter. 9 9 

It has been held that the matter of estoppel should 
be raised in an answer and not on a motion to dis- 
miss.l So, it is not contemplated by the Federal 
Rules of Civil Procedure, Rule 8 (c), 28 U.S.C.A., 
that a plea of estoppel shall be heard on motion to 
dismiss,‘2 under the Rule, the defense of estoppel 
may not be raised by a motion to dismiss addressed 
to the sufficiency of the complaint.^ Under other 
authority, if facts constituting estoppel appear on 
the face of a complaint, estoppel may be urged by 
motion to dismiss."^ 

§ 814 . - Limitations, Laches, and Prema¬ 

turity 

Authorities differ as to whether the defense of the 
statute of limitations or of laches may be raised by mo¬ 
tion to dismiss. 

There has long been some question as to wheth¬ 
er the matter of limitations can properly be present¬ 
ed and ruled, in a federal court, on a motion to dis¬ 
miss or otherwise than on a plea in bar,^ and there 

98. XJ.S.—Gonzales v. Gonzales, D.C. 
Pa., 74 F.Supp. 883. 

99. XJ.S,—^Victory v. Manning, 128 
F.2d 415. 

1. XJ.S.—La Vecchia v. First Nat. 
Bank of Tampa, C.C.A.Fla., 112 F. 
2d 145. 

Plitt V. Hofferbert, D.C.Md., 125 
F.Supp. 809. 

XJ.S.—^Mountjoy v. Twentieth Cen¬ 
tury-Fox Film Corp., P.C.Mo., 13 
P.R.D. 122. 

XJ.S.—^Zeligson v. Hartman-Blair, 
Inc., C.C.A.K:an., 135 F.2d 874. 

XJ.S.—Sxdebotham v. Robison, CA. 
Cal., 216 F.2d 816. 

XJ.S.—St. Paul Fire & Marine Ins. 
Co. V. Continental Bldg. Operating 
Co., D.C.Mo., 137 F.Supp. 493. 


1. U.S.—Garcia v. Hilton Hotels 
Intern, supra. 

2. U.S.—^Kuhn V. Pacific Mut. Life 
Ins. Co. of California, D.C.N.Y., 37 
F.Supp. 102. 

3. U.S.—Butcher v. United Electric 
Coal Co., C.C.A.I11., 174 F.2d 1003. 

4. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S. 
Ct. 506, 340 U.S. 943, 95 L.Ed. 
680, rehearing denied 71 S.Ct. 620, 
341 U.S. 912, 95 L.Ed. 1349. 

5. D.C.—Hoover v. Lacey, D.C., 80 
F.Supp. 691. 

6. U.S.—Sogmose Realties v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
N.Y., 15 F.R.D. 496. 

7 ^ XJ.S.—^Means v. Twentieth Cen¬ 
tury-Fox Film Carp., D.C.Mo., 13 
TT-FfD. 198. 
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is a conflict in the cases on the subject.® The ques¬ 
tion as to whether or not the defense of the statute 
of limitations may be asserted by a motion to dis¬ 
miss prior to the filing of an answer has been said 
to depend largely on whether or not questions of 
fact or the applicability of the statute require the 
deferment of decision on the defense until a later 
stage of the proceedings,'^ 

Under the Federal Rules of Civil Procedure, Rule 
8 (c), 28 U.S.C.A., providing that ^‘in pleading to 
a preceding pleading, a party shall set forth af¬ 
firmatively . . . statute of limitations” and Rule 

12 (b), permitting specified defenses, not includ¬ 
ing the statute of limitations, to be made by mo¬ 
tion at the option of the pleader, a number of au¬ 
thorities hold that the defense of the statute of 
limitations cannot be raised by a motion to dis¬ 


miss.® 

Under other authorities, the defense of the stat¬ 
ute may be raised by a motion to dismiss,^ especially 
where, admittedly, the statute extinguishes the cause 
of action if it applies,and provided that, without 
any question of doubt on the facts, the bar of the 
statute actually precludes recovery.ii So, it has 
been held that, although the defense is not specifical¬ 
ly enumerated in Rule 12 (b), under the Rules a 
situation may be disclosed which permits the de¬ 
fense to be raised by motion,^2 and that in a clear 
case in which the defense involves no genuine issue 
of fact, it would be an unnecessary formality to call 
for an answer and to go to trial when the result is 
already foreclosed.^2 Also, where the bar by limita¬ 
tions is apparent on the face of the pleadings, it 
may be raised on a motion to dismiss,as where 


e. U.S.—Athas V. Day, D.C.Colo., 161 
P.Supp. 916. 

Serious conflict 

U-S.—^Abram v. San Joaquin Cotton 
Oil Co., D.C.CaL, 46 F.Supp. 969. 

Cummings v. Hubbell, D.C.Pa., 7 
F.R.D. 360. 

7 . U.S.—Magnotta v. Leonard, D.C. 
Pa., 102 F.Supp. 693. 

8. U.S.—Plitt V. Hofferbert, D.C.Md., 

126 F.Supp. 809—^Wilson v. Seas 
Shipping Co., D.C.Pa., 78 F.Supp. 
464—Carlisle v. Kelly Pile & Foun¬ 
dation Corp., D.C.Pa., 72 F.Supp. 
326, reheard 77 F.Supp. 51, reversed 
on other grounds, C.A., 175 F.2d 414 
—Gerard v. Mercer, D.C.Mont., 62 
F.Supp. 28, reversed on other 
grounds, C.C.A., 167 F.2d 951— 

Curtis V. Utah Fuel Co., D.C.IST.J., 69 
F.Supp. 680, affirmed, C.C.A., 148 
F.2d 340, certiorari denied 66 S.Ct. 
29, 326 U.S. 724, 90 L.Ed. 429—U, 

S. V. Earling, D.C.Wis., 39 F.Supp. 
864—^Munzer v. Swedish American 
Line, D.C.N.Y., 30 F.Supp. 789— 
Holmberg v. Hannaford, D.C.Ohio, 
28 F.Supp. 216. 

U. S. V. MacEvoy, D.C.N.J., 10 
F.R.D. 323—Weber v. U. S., D.C.N. 

T. , 8 F.R.D. 161—^Lockwood v. 

Hercules Powder Co., D.C.Mo., 7 F. 
R.D. 24—Curtis v. George J. Meyer 
Malt & Grain Corp., D.C.N.T., 6 F. 
R.D. 444—^Dirk Ter Haar v. Sea¬ 
board Oil Co. of Delaware, D.C.CaL, 
1 F.R.D. 598—Baker v. Sisk, D.C. 
Okl., 1 F.R.D. 232. 

is not contemplated by . . . 

[Rule 8(c) ] that such pleas should 
be heard on motions to dismiss.” 

U.S.—Mount joy v. Twentieth Centu¬ 
ry-Fox Film Corp., D.C.Mo., 13 F. 
R.D. 122. 

Jurisdictional defense; defense avoid, 
able by facts 

Defense of limitation of actions, 
when it is not of the jurisdictional 
type, which, would involve a question 


of law, but is of the type which may 
be avoided by various facts, may not 
be determined on a motion to dis¬ 
miss. 

U.S.—Butcher v. United Elec. Coal 
Co., C.A.I1L, 174 F.2d 1003. 

9. U.S.—Latta v. Western Inv. Co., 
C.A.Cal., 173 F.2d 99, certiorari de¬ 
nied 69 S.Ct. 1516, 337 U.S. 940, 93 
L.Ed. 1744, rehearing denied 70 S. 
Ct. 35, 338 U.S. 840, 94 L.Ed. 514, 
rehearing denied 70 S.Ct. 96, 338 

U. S. 863, 94 L.Ed. 629, rehearing 
denied 70 S.Ct. 181, 338 U.S. 889, 94 
L.Ed. 546—Sommer v. Nakdimen, 

C. C.A.Ark., 97 F.2d 715. 

Athas V. Day, D.C.Colo., 161 P. 
Supp. 916—Collins v. Howard, D.C. 
Ga., 156 F.Supp. 322—St. Paul Fire 
& Marine Ins. Co. v. Continental 
Bldg. Operating Co., D.C.Mo., 137 
F.Supp. 493—^White v. American 
Barge Lines, D.C.Pa., 127 F.Supp. 
637—Sears, Roebuck & Co. v. Blade, 

D. C.CaL, 123 F.Supp. 131, affirmed, 

C. A., 245 P.2d 67—Sauters v. Toung, 

D. C.Pa., 118 F.Supp. 361—Henis v. 
Compania Agricola De Guatemala, 
D.C.DeL, 116 F.Supp. 223, affirmed, 

C. A., 210 F.2d 960—^Adams v. Greer, 

D. C.Ark., 114 F.Supp. 770—Shimkus 

V. Nicolais, D.C.Pa., 113 F.Supp. 339 
—Stofey V. U. S.. D.C.Pa., 87 F. 
Supp. 81—^Di Sabatino v. Mertz, D. 
C.Pa„ 82 F.Supp. 248—^Porter v. 
Butts, D.C.Ohio, 68 F.Supp. 516— 
Abram v. San Joaquin Cotton Oil 
Co., D.C.CaL, 46 F.Supp. 969. 

D.C.—Taylor v. Houston, 211 F.2d 
427, 93 U.S.APP.D.C. 391, 141 A.L. 
R.2d 724. 

“There can he no doubt that the 
statute of limitations may be raised 
by a motion to dismiss.” 

U.S.—^Harrington v. Yellin, D.C.Pa., 
158 F.Supp. 456, 458. 

Well-settled rule 

U.S.—Lomax v. U. S., D.C.Pa., 155 F. 
Supp. 354. 


Authorities summarized 
U.S.—Abram v. San Joaquin Cotton 
Oil Co., D.aCaL, 46 F.Supp. 969. 
Application, of Rule 8 is not ex¬ 
clusive, and the same objective, that 
of raising the defense of a statute of 
limitations,V may be reached by a mo¬ 
tion to dismiss, as by pleading it in 
the answer. 

U.S.—Burrell v. La Follette Coach 
Lines, D.C.Tenn., 97 F.Supp. 279. 
Cause of action created by statute 

(1) Where cause of action is one 
that does not exist at common law, 
but is created by statute which 
makes bringing of suit within speci¬ 
fied time of condition precedent to 
existence of cause of action itself, 
defense of limitations need not be 
affirmatively pleaded and can be rais¬ 
ed by motion to dismiss. 

U.S.—Magnotta v. Leonard, D.C.Pa., 
102 F.Supp. 693. 

Sikes V. U. S., D.C.Pa., 8 F.R.D, 
34. 

(2) Requirement in Federal Tort 
Claims Act that action be instituted 
within one year is a condition preced¬ 
ent to existence of cause of action 
itself, and hence defense of limita¬ 
tions was properly raised by mo¬ 
tion to dismiss. 

U.S.—Sikes v. U. S., supra. 

10. U.S.—St. Paul Fire & Marine 
Ins. Co. V. Continental Bldg. Op¬ 
erating Co., D.C.Mo., 137 F.Supp. 
493. 

11. U.S.—Loker v. Allied Bldg. Cred¬ 
its, D.C.MO., 7 F.R.D. 358. 

12. U.S.—Fouts V. Fawcett Publica¬ 
tions, Inc., D.C.Conn., 116 F.Supp. 
635. 

13. U.S.—^Fouts V. Fawcett Publica¬ 
tions, supra. 

14. U.S.—Sherwin v. Oil City Nat. 
Bank, D.C.Pa., 18 F.R.D. 188, af¬ 
firmed, C.A., 229 P.2d 835. 
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the complaint itself, or on its face, reveals the 
existence of the defense, or affirmatively shows that 
the action is barred.^^ 

Under Rule 9 (f), providing that ''for the pur¬ 
pose of testing the sufficiency of a pleading, aver¬ 
ments of time and place are material and shall be 
considered like all other averments of material mat¬ 
ter,’' it is held that where the allegations of time and 
place are averred in a pleading, whether a claim is 
barred by the statute of limitations may be de¬ 
termined by a motion to dismiss.^® So, under that 
Rule, other authorities hold that where the com¬ 


plaint shows on its face, or its allegations affirma¬ 
tively show, that the action is barred by the statute 
of limitations, the defense can be raised by motion 
to dismiss,!*^ at least where no facts are alleged 
to avoid the bar of the statute,^^ or where it is ap¬ 
parent that there is no genuine factual controversy 
as to the availability of such defense.^^ Where it 
so appears from the complaint that the action is 
barred, the defense has been held to be covered by 
clause (6) of Rule 12 (b), permitting a pleader to 
make by motion the defense of "failure to state a 
claim upon which relief can be granted,” so that a 
motion to dismiss may be used,20 although, in view 


Wagner v. New York, O. & W. 
Ry., D.C.Pa., 146 F.Supp. 926. 

15. U.S.—^Dixon v. Martin, C.A.Pla., 
260 P.2d 809—^Hankinson v. Penn¬ 
sylvania R. Co., B.C.Pa., 160 P. 
Supp. 709—Glus V. Brooklyn East¬ 
ern Dist. Terminal, D.C.N.Y., 154 
P.Supp. 863, affirmed, C.A., 253 P. 
2d 957, reversed on other grounds 
79 S.Ct. 760, 359 U.S. 231, 3 L.Ed. 
2d 770—Delmau v. Federal Products 
Corp., D.G.R.I., 136 P.Supp. 241, 
affirmed, C.A., 251 P.2d 123—Mag- 
notta V. Leonard, D.C.Pa., 102 P. 
Supp. 593—^Wells v. Place, D.C. 
Ohio, 92 P.Supp. 473—^Park-In Thef- 
atres v. Paramount-Richards The¬ 
atres, D.C.Del., 90 P.Supp. 727, af¬ 
firmed, C.A., 185 P.2d 407, certio¬ 
rari denied 71 S.Ct. 1017, 341 U.S. 
960, 95 L.Ed. 1373—Sinclair v. U. 
S. Gypsum Co., D.C.N.Y., 75 P.Supp. 
439—^Wilson v. Shores-Mueller Co., 
D.C.Iowa, 40 P.Supp. 729—Nettles 
V. Walcott, D.C.Conn., 25 F.Supp. 35, 
affirmed, C.C.A., 107 P.2d 738. 

Rodriguez Serra v. Matias Photo 
Shop, D.C.Puerto Rico, 21 F.R.D. 
188—Messelt v. Security Storage 
Co., D.C-Del., 14 P.R.D. 507—Gros- 
pian V. Pan Am. Refining Corp., D. 
C.Tex., 6 P.R.D. 453. 

D.C.—Stoddard v. Morrin, D.C., 8 F. 
R.D. 375. 

Complaint held not to show har 
Complaint alleging that after 
specified date and up to time com¬ 
plaint was filed, defendant had in¬ 
fringed specified copyright and had 
continuously been publishing and sell¬ 
ing specified photograph, did not af¬ 
firmatively show, as ground for dis¬ 
missal on motion, that any part of 
claim for damages for copyright in¬ 
fringement was barred by limita¬ 
tions, in absence of affirmative al¬ 
legation as to when alleged infringe¬ 
ment be<jame known to plaintiff. 

U.S.—^Rodriguez Serra v. Matias 
Photo Shop, D.C.Puerto Rico, 21 
P.R.D. 188. 

16. U.S.—Stanley v. Bird, D.C.Ky., 
85 P.Supp. 368—^Di Sabatino v. 
Hertz, D.C.Pa., 82 P.Supp. 248— 
Berry v. Franklin Plate Glass 


Corp., D.C.Pa., 66 P.Supp. 863, af¬ 
firmed, C.C.A., 161 P.2d 184, cer¬ 
tiorari denied 68 S.Ct. 76, 332 U.S. 
767, 92 L.Ed. 352—Hartford-Em- 
pire Co. v. Glenshaw Glass Co., D. 
C.Pa., 47 P.Supp. 711. 

Cummings v. Hubbell, D.C.Pa., 
7 P.R.D. 360—Statler v. Babcock, D. 

C. Pa., 7 P.R.D. 57. 

Reason for “averments of time and 
place” is to make ascertainable the 
question whether a cause of action 
is barred by statute of limitations. 
U.S.—Kincheloe v. Parmer, C.A.Ind., 
214 P.2d 604, certiorari denied 75 S. 
Ct. 306, 348 U.S. 920, 99 L.Ed. 721. 

17. U.S.—^Herron v. Herron, C.A. 
Tex., 255 P.2d 589—Suckow Borax 
Mines Consol, v. Borax Consol., C. 
A.Cal., 185 F.2d 196, certiorari de¬ 
nied 71 S.Ct. 506, 340 US. 943, 95 
L.Ed. 680, rehearing denied 71 S.Ct. 
620, 341 U.S. 912, 95 L.Ed. 1349— 
Albrecht v. Indiana Harbor Belt R. 
Co., C.A.Ind., 178 P.2d 677, certio¬ 
rari denied 70 S Ct. 804, 339 U.S. 

949, 94 L.Ed. 1363—^Anderson v. 

Linton, C.A.I11., 178 F.2d 304— 

Panhandle Eastern Pipe Line Co. v. 
Parish. C.C.A.Kan., 168 P.2d 238— 
Berry v. Chrysler Corp., C.C.A. 
Mich., 150 F.2d 1002—Gossard v. 
Gossard, C.C.A.C 0 I 0 ., 149 P.2d 111 
—^A. G. Reeves Steel Const. Co. v. 
Weiss, C.C.A.Ohio, 119 F.2d 472. 

Delman v. Federal Products 
Corp., D.C.R.L, 136 P.Supp. 241, af¬ 
firmed, C.A., 251 F.2d 123—^Adams 
V. Greer, D.C. Ark., 114 P.Supp. 
770—Levy v. Paramount Pictures, 

D. C.Cal., 104 P.Supp, 787—Park¬ 
in Theatres v. Paramount-Richards 
Theatres, DC.Del., 90 P.Supp. 727, 
affirmed, C.A., 185 P.2d 407, certio¬ 
rari denied 71 S.Ct. 1017, 341 U.S. 

950, 95 L.Ed. 1373—^Riley v. Union 
Pac. R. Co., D.C.Wyo., 88 F.Supp. 
391, affirmed. C.A., 182 P.2d 765— 
Stanley v. Bird, D.C.Ky., 85 F.Supp. 
358. 

Jones V. Chicago & N. W. Ry. Co., 
D.C.Neb., 21 F.R.D. 572—Sherwin 
V. Oil City Nat. Bank, D.C.Pa., 18 
P.R.D. 188, affirmed, C.A., 229 P.2d 
835—O’Malley v. Wyoming Nat. 
Bank. D.aPa., 15 F.R.D. 467, 
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“It would seem to be a useless 
waste of time not to entertain a mo¬ 
tion to dismiss where a complaint 
shows on its face that the cause of 
action is barred."’ 

D.C.—Pearson v. O’Connor, D.C., 2 
F.R.D. 521. 

Leading authorities 
U.S.—Rohner v. Union Pac. R. Co., 
C.A.C 0 I 0 ., 225 P.2d 272, 61 A.L.R.2d 
337. 

Defense is raised “affirmatively” 
in the motion to dismiss, and it 
seems unnecessary to go further and 
raise the same defense by answer. 
D.C.—Pearson v. O’Connor, D.C., 2 P. 
R.D. 521. 

Rules not inconsistent 

Rules 8 (c) and 9 (f) are not in¬ 
consistent; it would be illogical and 
futile to think that defendant was 
required to plead as an affirmative 
defense that which plaintiff alleged 
in his complaint and which he was 
required by Rule 9 (f) to allege. 

U.S.—^Kincheloe v. Farmer, C.A.Ind., 
214 P.2d 604, certiorari denied 75 S. 
Ct. 306, 348 U.S. 920, 99 L.Ed. 
721. 

Running of statute not shown 

(1) Generally. 

U.S.—Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 P.R.D. 121. 

(2) Motion to dismiss complaint 
against bank for overcharges on 
ground that the action was barred by 
statute of limitations was improper, 
where plaintiffs failed to aver in 
their complaint when the alleged 
overcharges were made, and hence 
complaint on its face did not show 
that statute had run. 

U.S.—O’Malley v. Wyoming Nat. 
Bank, D.C.Pa., 16 P.R.D. 457. 

18. U.S.—Brictson v. Woodrough, C. 

C. A.Neb., 164 F.2d 107. 

Jones V. Chicago & N. W. Ry. 
Co., D.C.Neb., 21 P.R.D. 672. 

19. U.S.—^Rohner v. Union Pac. R. 
Co., C.A.C 0 I 0 ., 225 F.2d 272, 61 A. 
L.R.2d 337. 

Jones V. Chicago & N. W. Ry. Co., 

D. C.Neb., 21 P.R.D. 672. 

20. U.S.—Suckow Borax Mines Con- 
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of the nature of the defense, the better practice is 
to raise the question by motion, pursuant to Rule 56 
(b), for summary judgment.^^ 

Where the defense of limitations involves ques¬ 
tions of fact that may be affected by whatever evi¬ 
dence the further discovery proceedings may pro¬ 
duce, their determination should be left to the trial 
judge on his re-examination of the case, and the 
complaint should not be dismissed,22 

In the application of the foregoing principles, 
particular complaints or actions have,^^ or have 
not,2t been held subject to dismissal, or properly 
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dismissed, on the ground of the running of the stat¬ 
ute of limitations. 

In a spurious class action, each plaintiff must be 
able, as against a motion to dismiss, to avoid the bar 
of the statute of limitations without reference to the 
other causes of action.^^ 

Laches. Under the Federal Rules of Civil Proce¬ 
dure, Rule 8 (c), 28 U.S.C.A., providing that a party 
''shall set forth affirmatively . . . laches,” and 

Rule 12 (b), requiring defenses to be asserted in 
the responsive pleading, except that certain named 
defenses, not including laches, may, at the option of 
the pleader, be made by motion, it is held that the 


sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S.Ct. 
506, 340 XJ.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U. 
S. 912, 95 L.Ed. 1349—Butcher v. 
United Electric Coal Co., C.C.A. 
Ill., 174 P.2d 1003—Panhandle East¬ 
ern Pipe Line Co. v. Parish, C.C. 
A.Kan,, 168 F.2d 238—Berry v. 
Chrysler Corp., C.C.A.Mich., 150 P. 
2d 1002 —Leimer v. State Mut. Life 
Assur. Co., D.C.Mo., 108 P.2d 302. 

Athas V. Day, D.C.Colo., 161 F. 
Supp. 916—Glus V. Brooklyn East¬ 
ern Dist. Terminal, D.C.N.Y., 154 F. 
Supp. 863, affirmed, C.A., 253 F.2d 
957, reversed on other grounds 79 
S.Ct. 760, 359 U.S. 231, 3 L.Ed.2d 
770—Foote V. Public Housing Com’r 
of U. S., D.C.Mich., 107 F Supp. 270 
—Levy V. Paramount Pictures, D. 

C. Cal., 104 F.Supp. 787—Shandel- 
man v. Schuman, D.C.Pa., 92 F. 
Supp. 334—Park-In Theatres v. 
Paramount-Richards Theatres, D.C. 
Del., 90 F.Supp. 727, affirmed, C.A., 
185 P.2d 407, certiorari denied 71 
S.Ct. 1017, 341 U.S. 950, 95 L.Ed. 
1373—McMillen v. Douglas Aircraft 
Co., D.C.Cal., 90 F Supp. 670—Drab- 
kin V. Gibbs & Hill, D.C.N.Y., 74 
F.Supp. 758. 

Jones V. Chicago & N. W. By. 
Co., D.C.Neb., 21 F.R.D. 672—Hart¬ 
ley Pen Co. V. Lindy Pen Co., D.C. 
Cal., 16 F.R.D. 141. 

D.C.—Taylor v. Houston, 211 F.2d 
427, 93 U.S.APP.D.C. 391, 141 A.L. 
R.2d 724. 

Stoddard v. Morrin, D.C., 8 F.R. 

D, 375. 

Dismissal for failure to state claim 
on which relief can be granted 
generally see infra §§ 819, 821. 

Complaint must show “conclusive¬ 
ly” that the claim stated is so barred. 
U.S.—Liken v. Shaffer, D.C.Iowa, 64 
F.Supp. 432. 

21. U.S.—^McMillen v. Douglas Air¬ 
craft Co., D.C.Cal., 90 F.Supp. 670. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 
Summary judgment generally see §§ 
1135-1218. i 


22. D.C.—Roebling v, Anderson, 257 
F.2d 615, 103 U,S.App.D.C. 237. 

23. Averment of continuing conspir¬ 
acy 

Complaint alleging tortious acts 
which were committed at a time 
clearly within bar of state statute of 
limitations was subject to dismissal, 
notwithstanding averment that con¬ 
spiracy was continuing. 

U.S.—Moffett V. Commerce Trust Co., 
D.C.Mo., 75 F.Supp. 303. 

Action under Pair Xiabor Standards 
Act 

U.S,—Sontevh V. Sharon Steel Corp., 
D.C.Pa., 73 F.Supp. 826. 

O’Donel v. Great Lakes S. S. Co., 
D.C.Ohio, 7 F.R.D. 601. 

Action against railroad company for 
overcharges 

U.S.—Feinstein v. New York Cent. R. 

Co., D.C.N.Y., 159 F.Supp. 460. 
Action for losses in purchase of se¬ 
curities 

U.S.—Osborne v. Mallory, D.C.N.Y., 
86 F.Supp. 869. 

Dismissal as to two of three defend¬ 
ants 

Where statute of limitations barred 
any action against two corporate de¬ 
fendants in their own behalf, and 
their liability, if any, would stem 
from their relationship to third de¬ 
fendant whose obligations they had I 
assumed through merger, motions to 
dismiss action as to the two defend¬ 
ants would be granted, although they 
Would remain liable if judgment were 
taken against third defendant. 

U.S.—^Aero Sales Co. v. Columbia 
Steel Co., D.C.Cal., 119 F.Supp. 693. 
Claim under Pair Dabor Standards 
Act 

Employees’ claims against employ¬ 
er, under Fair Labor Standards Act, 
for overtime compensation for peri¬ 
ods preceding three years before com¬ 
mencement of action would be dis¬ 
missed. 

U S.—Orton v. Basic Magnesium, D.C. 
Nev., 6 F.R.D. 368. 

24. U.S.—^Mole Lake Band v. U. S., 
84 F.Supp. 641, 114 Ct.Cl. 7—^Flynn | 
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V. Ward Leonard Elec. Co., D.C. 
N.Y., 84 F.Supp. 399—Zimmerman 
V. Poindexter, D.C.Hawaii, 78 F. 
Supp. 421. 

Action based on fraud 
U.S.—Sears, Roebuck & Co. v. Metro¬ 
politan Engravers, Limited, C.A. 
Cal., 245 F.2d 67. 

Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 F.R.D. 121. 
D.C.—^Page V. Comert, 24$ P.2d 245, 
100 U.S.App.D.C. 139. 

Action under Pair Dabor Standards 
Act 

U.S.—Ciemnoczolowski v. Q. O. Ord¬ 
nance Corp., D.C.Neb., 119 F.Supp. 
793, affirmed, C.A., 228 F.2d 929, 
opinion adhered to Dunning v. Q. O. 
Ordnance Corp., 233 F.2d 902, cer¬ 
tiorari denied 77 S.Ct. 226, 352 U. 
S. 927, 1 L.Bd.2d 162. 

Action under Pederal Employers* lia¬ 
bility Act 

U.S.—Glus V. Brooklyn Eastern Dist. 
Terminal, N.Y., 79 S.Ct. 760, 359 U. 
S. 231, 3 L.Ed.2d 770. 

Toran v. New York, N. H. & H. R. 
Co., D.C.Mass., 108 F.Supp. 564. 

Action under Pederal Tort Claims 
Act 

U.S.—Tessier v. U. S., D.C.Mass., 156 
F.Supp. 32. 

Action for injuries in foreign country 
U.S.—Wheeler v. Societe Nationale 
j Des Chemins De Fer Francais 
(French National Railroads), D C. 
N.Y., 108 F.Supp. 652. 

Action for reinstatement under Se¬ 
lective Service Act 
U.S.—Cummings v. Hubbell, D.C.Pa., 

7 F.R.D. 360. 

Action under Securities Exchange Act 

U.S.—Carr-Consolidated Biscuit Co. 

V. Moore, D.C.Pa., 125 F.Supp. 423. 
Joint venture 

U.S.—Krechmer v. Cohen, D.C.N.Y., 

7 F.R.D. 346. 

Violation of Emergency Price Control 
Act 

U.S.—Fleming v. Weisberg, D.C.N.Y., 

7 F.R.D. 47. 

25. U.S.—^Athas V. Day, D.C.Colo., 
161 F.Supp. 916. 
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question, or defense, of laches cannot be raised by 
a motion to dismiss.^6 

Under other authority, the defense of laches, al¬ 
though affirmative, may now be raised by motion 
to dismiss.So, if a complaint shows on its face, 
or if it clearly appears thereon, that the cause of 
action is barred by laches, the defense may be raised 
by a motion to dismiss under Rule 12 (b) (6), per¬ 
mitting the defense of “failure to state a claim upon 
which relief can be granted” to be made by mo- 
tion;2S but this is not true where the allegations of 
the complaint do not establish the defense.^^ The 
raising of the defense of laches by a motion to dis¬ 
miss has also been held proper under Rule 9 (f), 
providing that “for the purpose of testing the suffi¬ 
ciency of a pleading, averments of time and place 
are material and shall be considered like all other 
averments of material matter,”^® provided the com¬ 
plaint shows affirmatively that the claim is barred.^l 

In the application of the foregoing principles, 
particular complaints or actions have^^ or have 
not,23 been held subject to dismissal on the ground 
of laches. 

Where the question whether plaintiff should be 
barred by laches depends on a full disclosure of the 


facts of the case, a motion to dismiss will be over¬ 
ruled.Where the delay may be explained by the 
evidence, and it does not appear to a certainty that 
plaintiff will be entitled to no relief under any state 
of facts which could be proved in support of his 
claim, the issue of laches should be tried on the 
proofs rather than on a motion to dismiss on the 

pleadings.ss 

Prematurity. If it appears on the face of the 
complaint that the action is premature, defendant 
may avail himself of such defect on a motion to 
dismiss.^® An action which has been prematurely 
brought should be dismissed,as where not all the 
essentials of the cause of action are in existence at 
the time of the commencement of the action.^8 

Laches and prematurity in same motion. A de¬ 
fendant cannot, by a motion to dismiss, at the same 
time contend that plaintiff was premature in bring¬ 
ing the action and guilty of laches in not bringing 
it soonerand whether the suit was brought too 
soon or too late has been held a question of fact 
to be determined by the court on the trial.^^ 

§ 815. -- Res Judicata 

Authorities differ as to whether, and in what circum- 


26. XJ.S.—La Vecchia v. First Nat. 
Bank of Tampa, C.C.A.Fla., 112 F. 
2d 145. 

Trush, V. Great Lakes Transit 
Corporation, D.C.N.T., 42 F.Supp. 65 
—^Wilson V. Shores-Mueller Co., D. 
C.Iowa, 40 F.Supp. 729—Holmbergr 
V. Hannaford, D.G.Ohio, 28 F.Supp. 
216. 

Dirk Ter Haar v. Seaboard Oil 
Co. of Delaware, D.C.Cal., 1 F.R.D. 
598. 

D.C.—Riley v. Titus, 190 P.2d 653, 89 
U.S.App.D.C. 79, certiorari denied 
72 S.Ct. 82, 342 TJ S. 865, 96 L.Ed. 
644, rehearing* denied 72 S.Ct. 179, 
342 U.S. 889, 96 L.Ed. 667. 

“Laches . - . is a matter of 

affirmative defenses, not to be set up 
for summary disposition by motion 
to dismiss.” 

U.S.—Topping V. Fry, C.C.A.I11., 147 
F.2d 715, 718. 

United Engineering & Foundry 
Co. V. Cold Metal Process Co., D.C. 
Pa., 92 F.Supp. 696, 600, vacated 
on other grounds, C.A., 190 P. 2 d 
217. 

27. U.S.—Seaboard Finance Co. v. 
Martin, C.A.La., 244 F.2d 329. 
“Courts have recognized this ex¬ 
peditious method of disposing of liti¬ 
gation since the adoption of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S. 
C.A.” 

U.S.—^Latta v. Western Inv. Co., C. 
A.Cal., 173 F.2d 99. 102, certiorari 


denied 69 S.Ct. 1516, 337 U.S. 940, 
93 LEd. 1744, rehearing denied 70 
S.Ct. 35, 338 U.S. 840, 94 L.Ed. 514, 
rehearing denied 70 S.Ct. 96, 338 U. 
S. 863, 94 L.Ed. 529, rehearing de¬ 
nied 70 S.Ct. 181, 338 U.S. 889, 94 
L.Ed. 546. 

28. U.S,—^Butcher v. United Electric 
Coal Co., C.C.A.I11., 174 F.2d 1003. 

Wilson V. Illinois Cent. R. Co., D. 
C.Ill., 147 F.Supp. 513—Russell v. 
Thomas, D.C.Cal., 129 F.Supp. 605. 
D.C.—Stoddard v. Morrin, D.C., 8 F. 
R,D. 375. 

29. U.S.—Wilson v. Illinois Cent. R. 
Co., D.C.Ill., 147 F.Supp. 613. 

30. U.S.—^Hartford-Empire Co. v. 
Glenshaw Glass Co., D.C.Pa., 47 F. 
Supp. 711. 

Sherwin v. Oil City Nat. Bank, D. 

C. Pa., 18 F.R.D. 188, affirmed, C.A., 
229 F.2d 835—Statler v. Babcock, 

D. C.Pa., 7 F.R.D. 57. 

31. XJ.S.—Herron v. Herron, C.A. 
Tex., 255 F.2d 589. 

32. Action for reformation, of policy 

0 —^Donohue v. New York Life Ins. 

Co., D.C.Conn., 88 F.Supp. 594. 
Action to vacate naturalization order 
U S.—Sciria v. U. S., C.A.Ohio, 238 
F.2d 77. 

33. Action for discharge after re¬ 
turn from military service 

U,g.—Reeser v. Philadelphia Nat. 
League Club, D.C.Pa., 84 F.Supp. 
947. 


Action based on fraud 
U.S.—Sears, Roebuck & Co. v. Met¬ 
ropolitan Engravers, Limited, CA.. 
Cal.. 245 F.2a 67. 

Action for rescission of sales 
U.S.—Johnson v. Mansfield Hardwood 
Lumber Co., D.C.La., 143 F.Supp. 
826, affirmed, C.A., 242 F.2d 45. 
Action by employee for retroactive 
wage increase 

U.S.—Flynn v. Ward Leonard Elec. 
Co., D.C.N.Y., 84 F.Supp. 399. 

34. U.S.—Cummings v. Hubbell, D. 

C. Pa., 7 F.R.D. 360. 

35. U.S.—Seaboard Finance Co. v. 
Martin, C.A.La., 244 F.2d 329. 

36. U.S.—Brown v. W. T. Grant Co., 

D. C.N.T., 53 F.Supp. 182. 
Contention held without merit 

U.S.—Brown v. W. T. Grant Co., su¬ 
pra. 

37. U.S.—Bowles v. Senderowitz, D. 
C.Pa., 65 F.Supp. 548. 

Dismissal without prejudice 
U.S.—Tademy v. Scott, C.C.A.Ga., 167 
F.2d 826. 

38. U.S.—Bowles V. Senderowitz, D. 
C.Pa., 65 F.Supp. 648. 

Defendant held not responsible 
I U.S.—Bowles V. Senderowitz, supra. 

39. U.S.—National Supply Co. v. 
Hillman, D.C.Pa., 57 F.Supp. 4. 

40. U.S.—^National Supply Co. v. 
Hillman, supra. 
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stances, the defense of res Judicata may be raised by 
motion to dismiss. 

The defense of res judicata may, it is held, be 
raised by a motion to dismiss,at least where, or 
provided that, the bill or complaint shows on its face 
the prior proceeding,42 or where the substantive 
rights of the parties are not endangered.43 Where 
all the relevant facts are shown by the court’s own 
records, of which it takes notice, an answer is not 
first required, before dismissal.44 Another state¬ 
ment is that if the facts are admitted, or are not 
controverted, or are conclusively established so that 
nothing further can be developed by a trial of the 
issue, the matter may be disposed of on a motion 
to dismiss, whether the decision of the court is con¬ 
sidered as having been arrived at under the provi¬ 
sions of the Federal Rules of Civil Procedure, Rule 
12 (b) (6) or Rule 56 (c), 28 U.S.C.A.45 To au¬ 
thorize a dismissal on motion, under Rule 12 (b) 
(6), on the ground of '"failure to state a claim 
upon which relief can be granted,” the defense of 
res judicata has been required to appear on the face 
of the complaint,46 and the necessary facts may not 
be shown by afiidavit.47 

Under other authority, res judicata is an affirma¬ 
tive defense under Rule 8 (c), and therefore cannot 
be raised by a motion to dismiss,48 as where such 
a motion is addressed to the sufficiency of the com¬ 


plaint.49 

Where a final decree is rendered in a state court 
action involving the same parties and subject mat¬ 
ter prior to the determination of an action in a 
federal court, the federal court action will be dis¬ 
missed but where the supporting affidavits, to¬ 
gether with the pleadings, present genuine issues as 
to the material fact of the scope and coverage of the 
judgments in the state courts, a motion to dismiss 
must be denied.^^ Where, because of the meager¬ 
ness of the averments, in the complaint, relied on 
by defendant as showing res judicata, the court can¬ 
not say, under Rule 12 (b), that the complaint fails 
to state a cause of action on which relief can be 
granted, a motion to dismiss should be refused. 

A nonsuit without prejudice taken by plaintiff in 
a state court does not bar a subsequent suit on the 
same cause of action in a federal court so as to 
render it subject to dismissal.^ 3 

§ 816. - Pendency of Another Action 

Authorities differ as to whether, and in what cir¬ 
cumstances, the matter of pendency of another action, 
as where such other action is In a state court, may be 
raised by motion to dismiss. 

Under the Federal Rules of Civil Procedure, Rule 
8 (c) and Rule 12 (b), 28 U.S.C.A.,^^ or without 
reference thereto,^5 the pendency of another action 


41. tJ.S.—Hartmann v. Time, Inc., C. 
C.A.Pa., 166 F.2d 127, 1 A.L..R.2d 
370, certiorari denied 68 S.Ct, 1495, 
334 U.S. 838, 92 L.Ed. 1763. 

Nichols V. Alker, D.C.N.T., 126 
F.Supp. 679, affirmed, C.A., 231 P. 
2d 68y certiorari denied 77 S.Ct. 42, 
352 U.S. 829, 1 L.Ed 2d 61—348 
Bloomfield Ave. Corp. v. Montclair 
Mfg, Co., D.C.N.J., 90 F.Supp. 1020, 
Beliaxice on judgment of court pass¬ 
ing on motion 

While the Federal Rules of Civil 
Procedure, Rule 8 (c), 28 U.S.C.A., re¬ 
quires that defense of res Judicata 
be specifically pleaded in answer, and 
such defense is not mentioned by 
name in Rule 12 (b) as one of defens¬ 
es which may be presented by mo¬ 
tion, motion to dismiss complaint on 
ground of res Judicata is proper, es¬ 
pecially where Judgments relied on 
are ones which were rendered in 
very court which is asked to pass on 
motion. 

U.S.—^W. E. Hedger Transp. Corp. v. 
Ira S. Bushey & Sons, D.C.N.Y., 92 
F.Supp. 112, affirmed, C.A., 186 F. 
2d 236. 

42. U.S —Potamitis v. Pittsburgh 
Plate Glass Co., C.C.A.Mo., 82 F.2d 
472—Cuff V. U. S., aC.A.Okl., 64 F. 
2d 624, certiorari denied 54 S.Ct. 
96, 290 U.S. 676, 78 L.Ed. 683. 


Cruz-Sanchez v. Robinson, D.C. 
Cal., 136 F.Supp. 62, affirmed, C.A., 
249 F.2d 771. 

43. U.S.—348 Bloomfield Avenue 
Corp. V. Montclair Mfg. Co., Inc., 
t).C.N.J., 90 F.Supp, 1020. 

44. U.S.—^W. E. Hedger Transp. 
Corp. V. Ira S. Bushey & Sons, Inc., 

C. A.N.Y., 186 F.2d 236. 

Mountjoy v. Twentieth Century- 

Fox Film Corp., D.C.Mo., 13 F.R. 

D. 122. 

45. U.S.—Larter & Sons v. Dinkier 
Hotels Co., C.A.Ga., 199 F.2d 854. 

46. D.C.—Stoddard v, Morrin, D.C., 
8 P.R.D. 375. 

47. U.S.—Stoddard v. Morrin, supra. 

48. U.S.—Zeligson v. Hartman-Blair, 
Inc., C.C.A.Kan., 136 F.2d 874. 

Hartford-Empire Co. v. Glen- 
shaw Glass Co., D.C.Pa„ 47 F.Supp. 
711. 

49. U.S.—^Zeligson v. Hartman-Blair, 
Inc., C.C.A.Kan., 135 F.2d 874. 

50. U.S.—^Deauville Corp. v. Garden 
Suburbs Golf & Country Club, D, 
CFla., 89 F.Supp. 225. 

Motion, to dismiss on. plea of res Ju¬ 
dicata 

U.S.—Brooks V. Pennsylvania R, Co., 
C.A.Tex.. 178 F.2d 602. 
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Action for declaratory judgment con¬ 
struing will 

U.S.—Odom V. Langston, D.C.Mo., 75 
F.Supp. 661. 

Petition to review dismissal denied 
U.S.—^Deauville Corp. v. Garden Sub¬ 
urbs Golf & Country Club, D.C.Fla., 
89 F.Supp. 225. 

51« U.S.—Philadelphia VVorking- 

men's Sav. Loan & Bldg. Ass’n v. 
Albert M. Greenfield & Co., D.C.Pa,, 
9 F.R.D. 71. 

52. U.S.—Jones v. Miller, D.C.Pa., 2 
F.R.D. 479. 

53. U.S.—Popp V. Archbell, C.A.Va., 
203 F.2d 287—Southwestern Grey¬ 
hound Lines v. Buchanan, C.C.A. 
Tex., 126 F.2d 179, certiorari de¬ 
nied 63 S.Ct. 41, 317 U.S, 646, 87 L. 
Ed. 520, rehearing denied 63 S.Ct. 
164, 317 U.S. 707, 87 L.Ed. 664. 

54. U.S.—^Fireman's Fund Ins. Co. v. 
Hanley, D.C.Mich., 140 F.Supp. 206, 
affirmed, C.A., 252 F.2d 780. 

56. U.S.—Sieling & Jarvis Corp. v. 
National Bulk Carriers, C.A.N Y. 
190 F.2d 667. 

Where administratrix filed libel for 
wages, maintenance, care, and dam¬ 
ages for pain and suffering of deceas¬ 
ed seaman, and then filed action at 
law for pain and suffering and 
wrongful death, court properly 
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has been held to be a matter which can be raised 
by motion to dismiss; but other authority holds that 
it cannot be so raised.^e The fact that plaintiff has 
previously brought another action based on the 
same transaction is not a ground for dismissal of 
the subsequent action, where, under the circum¬ 
stances, no substantial burden will be imposed on 
defendant in defending two actions, since they can, 
and in fact should, be tried together.^? Where it 
does not appear that plaintiff in an action is a party 
to another pending action, or that the two actions 
involve the same issues, the dismissal of plaintiff’s 
action on the ground of the pendency of another ac¬ 
tion is unwarranted.58 

The complaint in an action to recover statutory 
penalties for marking goods as licensed under a 
patent without in fact having a license will not be 
dismissed, on defendant’s motion, on the ground 
that another action involving the validity and in¬ 
fringement of the patent is pending between the 


same parties.^^ Where the only purpose of a second 
case is as a stopgap pending the return, from the 
Supreme Court, of the mandate and record in a 
prior case, and all of the issues before the district 
court were raised in the prior case, a motion to 
dismiss the second case will be granted. 

Prior to the taking effect of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., an action under a 
federal statute could not be dismissed under state 
court rules on the ground that another action was 
pending between the same parties for the same 
cause where the pendency of such action was not 
ground for dismissal under the statutes, practice^ 
and procedure of the federal courts. 

Action or judgment in state court. A motion to 
dismiss the complaint in an action in a federal court 
on the ground that a similar action is pending in 
a state court is addressed to the discretion of the 
federal court the discretion is not an arbitrary 


granted motion to dismiss action at 
law, and such action was necessary 
to avoid needless litigation in sepa¬ 
rate action of what would better be 
settled once for all in a single action. 
U.S.—Medina v. Erickson, C.A.Cal„ 
226 P.2d 475, certiorari denied 76 
S.Ct. 702, 351 U.S. 912, 100 L.Ed. 
1446. 

Patent suits In two districts 

(1) Where action was instituted 
In Northern District of Texas for 
declaratory judgment to declare 
rights and legal relations of plaintiff 
and defendant as to patent rights 
and to enjoin defendant from pro¬ 
ceeding in any other district for in¬ 
fringement, and on the same day de¬ 
fendant in that action instituted suit 
in Southern District of Texas for in¬ 
fringement of patent, defendant 
would not be deprived of right to de¬ 
fend patent, and declaratory judg¬ 
ment suit would be dismissed with¬ 
out prejudice, since Southern Dis¬ 
trict suit was in a forum convenient 
to plaintiff, and records and witness¬ 
es and everything that attorneys 
needed to make full presentment of 
rights of each side were available 
there. 

U.S.—^National Lead Co. v. Rosalre, 
D.C.Tex., 96 P.Supp. 263. 

(2) Patent holder was not enti¬ 
tled to dismissal of action by alleged 
infringer for a declaratory judgment 
as to validity and infringement of 
patent in favor of actions for pat¬ 
ent infringement and for declaratory 
judgment as to validity of patent in¬ 
stituted by patent holder in another 
district court, where latter actions 
had been dismissed. 

U.S.—U. S. Industrial Chemicals v. 
Carbide & Carbon Chemicals Cor¬ 
poration, D.C.N.Y., 62 P.Supp. 164. 


(3) District court would not dis¬ 
miss alleged Infringer’s action for 
declaratory relief as to validity and 
infringement of patent in favor of 
action for similar relief instituted by 
patent holder in another district 
court, where, apart from jurisdic¬ 
tion to determine whether a declara¬ 
tory judgment should be granted, 
district court had separate jurisdic¬ 
tion relating only to issues made by 
counterclaim and reply, since dis¬ 
missal of cause of action for declara¬ 
tory relief would leave issues raised 
by counterclaim and reply for trial. 
U.S.—^U. S. Industrial Chemicals v. 
Carbide & Carbon Chemicals Cor¬ 
poration, supra. 

Pailure to exhaust administrative 
remedies 

Where Eastern Industrial Person¬ 
nel Security Board deprived private¬ 
ly employed engineer of access to 
classified material while working on 
government contracts and advised 
him that there was no administra¬ 
tive review or appeal, and he com¬ 
menced instant action against board, 
whereupon board informed him that 
further appeal could be made, and 
engineer filed petition for adminis¬ 
trative reconsideration of order and 
such petition was pending, action 
would not be dismissed, even though 
there was failure to exhaust admin¬ 
istrative remedies, but stay of pro¬ 
ceedings would be granted pending 
determination of petition, 

U.S.—Cohen v. Leone, 18 P.R.D. 494. 

56. U.S.—Sproul v. Gambone, D.C. 
Pa., 34 P.Supp. 441. 

Dirk Ter Haar v. Seaboard Oil 
Co. of Delaware, D.C.Cal., 1 P.R.D. 
598. 


57. U.S.—Greenhood v. Orr & Sem¬ 
bower, Inc., D.C.Mass., 158 P.Supp. 
906. 

58. U.S.—^American General Ins. Co. 
V. Booze, C.C.A.Cal., 146 P.2d 329. 

59. U.S.—^Fear v. Horner Sales 
Corp., D.C.Pa., 10 P.R.D. 25. 

Reason for mle 

Plaintiff's interest in any other ac¬ 
tion cannot defeat this suit. 

U.S.—Fear v. Horner Sales Corp., 
supra. 

60. U.S.—^E. G. Shinner & Co. v. 
Lauf, D.C.Wis., 36 P.Supp. 709. 

61. U.S.—Johnson v. New York, O. 
& W. Ry. Co., D.C.N.Y., 3 P.Supp. 
80. 

62. U.S.—^Highway Ins. Underwrit¬ 
ers V. Nichols, D.C.Okl., 86 P.Supp. 
627. 

Discretion of court generally see su¬ 
pra § 792. 

Priority and retention of jurisdiction 
as between federal and state courts 
see Courts § 529. 

Wide discretion 

U.S.—Franklin Life Insurance Co, v. 

Johnson, C.C.A.C 0 I 0 ., 157 P.2d 653. 
Question of good faith not involved^ 
On question whether the federal 
district court should exercise its dis¬ 
cretion and dismiss an insurer’s ac¬ 
tion for declaratory relief because 
beneficiary had instituted actions on 
life policies in a state court, the 
question of good faith was not in¬ 
volved, since the exercise of legal 
rights in the selection of the forum 
does not reflect on the good faith of 
the party bringing the action. 

U.S.—^Mutual Life Ins. Co. of New 
York V. Brannen, D.C.Iowa, 31 "Bl 
, Supp, 123. 
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one, and should be exercised after due considera¬ 
tion is given to the rights of the parties in both the 
federal and the state court.®^ It is has also been 
broadly held that the pendency of another action in 
a state court is insufficient ground for the dismissal 
of the federal court action,and that, although the 
pendency of an action in a state court may make it 
improper for a federal court to exercise jurisdic¬ 
tion, nevertheless a dismissal for want of jurisdic¬ 
tion is error.65 The federal court should not re¬ 
fuse to assume jurisdiction if the controversy be¬ 
tween the parties will not necessarily be determin¬ 
ed in the state court, but will dismiss the federal 
court action to avoid a gratuitous interference with 
the orderly and comprehensive litigation pending 
in the state court.^ 6 

Where a plaintiff files suits successively in a state 
court, a federal court, and another state court, 
involving the same occurrence, but consents to a 
stay of the state court action until the disposition 
of the federal court action, if defendant so desires, 
defendants motion to dismiss the federal court ac¬ 
tions on the ground that by the three suits he is 
subjected to undue harassment, embarrassment, and 
vexation will be denied.®'^ The fact that plaintiff 
in a federal court action files an answer and coun¬ 
terclaim, in compliance with the requirement of the 
state statute, in defendant’s state court action in¬ 
volving the same matter is not ground for dismis¬ 
sal of the federal court action, regardless of the 
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effect which the counterclaim may have in the con¬ 
sideration of a motion to remand the state court ac¬ 
tion after its removal to the federal court.^^ 

The pendency of certiorari proceedings to review 
a judgment obtained in a state court, although 
ground for staying an action in the federal court 
based on such judgment, is not ground for dismissal 
of the federal court action.^^ Where, however, a 
plaintiff suing in a federal court to have a city 
ordinance declared unconstitutional has pending in 
a state court a petition for a writ of habeas corpus 
in which he attacks the constitutionality of the 
ordinance, the complaint in the federal court will 
be dismissed without prejudice to plaintiff to come 
again thereto, after exhausting his remedies in the 
state courts, if there still remains a federal ques¬ 
tion over which the federal court has jurisdic- 
tion.'^O 

§ 817. - Statute of Frauds 

Authorities differ as to whether the defense of failure 
to comply with the statute of frauds may be raised by 
motion to dismiss. 

Under the Federal Rules of Civil Procedure, 
Rule 8 (c) and Rule 12 (b), 28 U.S.C.A., where the 
defect of failure to comply with the statute of 
frauds appears on the face of the complaint, the 
question may, it is held, be raised by motion to dis¬ 
miss for insufficiency,'^ 1 although not where the de¬ 
fect does not so appear it has also been held 


63. U.S.—Higrhway Ins. Underwrit¬ 
ers V. Nichols, D.C.Okl., 85 F.Supp. 

527. 

Action dismissed 

(1) Declaratory judgment action 
Ly nonresident insurer of motor 
freight carrier against administrator 
to determine its liability under a 
policy for death of intestg^te caused 
by insured would be dismissed by 
federal district court because of pen¬ 
dency in state court of action for 
wrongful death by administrator 
against insured and insurer, where 
judgment in federal court would con¬ 
front state court with difficult prob¬ 
lem of liability of insured thereun¬ 
der. 

tj.S.—Highway Ins. Underwriters v. 

Nichols, D.C.Okl., 85 F.Supp. 527. 

(2) District court, in the exercise 
of its discretion, sustained a mo¬ 
tion to dismiss an insurer’s action for 
declaratory relief where beneficiary 
named in life policies had brought 
suit on policies in a state court, in¬ 
surer removed action to district 
court, beneficiary’s motion to dis¬ 
miss with avowed purpose of bring¬ 
ing individual actions on each pol¬ 
icy in state court was sustained, and 
beneficiary did bring such actions 


when insurer brought action for 
declaratory relief, and where the 
courts’ jurisdiction was concurrent, 
defendant could request a jury trial 
in district court, and that court 
would not have another jury for 
some time. 

U.S.—^Mutual Life Ins. Co. of New 
York V. Brannen, D.C.Iowa, 31 F. 
Supp. 123. 

64. U.S —Attenello v. Vanadium Al¬ 
loys Steel Co., D.C.Conn., 126 F. 
Supp. 475. 

65. U.S.—Gillis V. Keystone Mut. 
Cas. Co., C.A.Ky., 172 F.2d 826, cer¬ 
tiorari denied 70 S.Ct. 67, 338 U.S. 
822, 94 L.Ed. 499, 11 A.L R.2d 455. 

66- U.S.—^Highway Ins. Underwrit¬ 
ers V. Nichols, D.C.Okl., 85 F.Supp. 
527. 

67. U.S.—^Mitchell v. Public Service 
Coordinated Transport, D.C.N.J., 13 
F.R.D. 96. 

68. U.S.—Martin v. Wheatley, D.C. 
Ark., 62 F.Supp. 104. 

69. U.S.—^Aetna Casualty Surety 
Co. V. Abbott, C.C.A.Md., 130 F.2d 
40. 

Action on safe deposit liability pol¬ 
icy, brought by depositor who had 
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recovered final judgment in state 
court against insured bank in action 
defended by insurer, was not dis- 
missible because of pendency of ap¬ 
plication for certiorari in United 
States Supreme Court to review such 
judgment. 

U.S.—^Aetna Casualty & Surety Co. v, 
Abbott, supra, 

70. U.S.—Bratley v. Nelson, D.C. 
Fla., 67 F.Supp. 272. 

71. U.S.—Butcher v. United Electric 
Coal Co., C.C.A.Ill., 174 F.2d 1003— 
Keene Lumber Co. v. Leventhal, C. 

C. A.Mass., 165 F.2d 815. 

Kahn v. Cecelia Co., D.C.N.T., 40 
F.Supp. 878. 

Cohen v. Johnson, D.C.Pa., 8 P- 
R.D. 37. 

“The court is permitted . 
much latitude under Rule 12 (b),“ 
U.S.—Price v. Reynolds Metals Co., 

D. C.N.Y., 69 F.Supp. 82, 86. 

XiOgical view and better practice 
U.S.—Continental Collieries v. Sho- 

ber, C.C.A.Pa., 130 F.2d 631. 

72. U.S.—Continental Collieries v. 
Shober, supra. 

Cohen v. Johnson, D.C.Pa., 8 F. 
R.D. 37—^Woods v. Parsons, D.C. 
Neb., 7 F.R.D. 528. 
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that the question cannot be raised by motion to dis- 

miss.'^s 

Where the defense of the statute of frauds in¬ 
volves questions of fact that may be affected by 


whatever evidence the further discovery proceed¬ 
ings may produce, their determination should be 
left to the trial judge, on his re-examination of the 
case, and the complaint should not be dismissed.'^^ 


3. Defects in Pleading 


§818. In General 

Defects in pleadings may be taken advantage of by 
motion to dismiss; but dismissals for mere technical 
defects are not favored. 

In view of the abolition, by the Federal Rules of 
Civil Procedure, Rule 7 (c), 28 U.S.C.A., of de¬ 
murrers and other old practices, the proper motion 
to attack a complaint is a motion to dismiss.The 
motion is directed only to the face of the com¬ 
plaint.'^^ 

Where it appears that defendant will not be un¬ 
duly prejudiced, the court will be cautious to disturb 
a pleading on a motion to dismiss.'^'^ A complaint 
will not be dismissed because of mere defects in the 
averments.'^^ Dismissals for mere technical defects 


or ambiguities are not favored,particularly in 
view of the Federal Rules of Civil Procedure, Rule 
8 (f), 28 U.S.C.A., requiring that “all pleadings shall 
be so construed as to do substantial justice nor 
does the court favor the disposition of actions before 
trial on the basis of mere inaccuracies, incongruities, 
or doubtful legal positions in pleadings. 

Portions of complaint. Especially in actions equi¬ 
table in their nature, motions to dismiss portions 
of a complaint to which individual aspects of its 
prayer are directed should rarely, if ever, be grant- 
ed.^^ 

Supplemental claim. Where plaintiff’s supple¬ 
mental claim for relief introduces no legal princi- 


73. XJ.S.—Piest V. Tide Water Oil 
Co., DC.N.Y., 27 F.Supp. 1020. 

Construction, of state statute of 
frauds 

State statute of frauds and per¬ 
juries is an affirmative defense which 
cannot be determined on motion to 
dismiss the complaint, in view of 
fact that such defense cannot valid¬ 
ly be interposed where contract has 
been performed by a complainant, 
or in the case of a trust created by 
construction, implication, or opera¬ 
tion of law. 

U.S.—Butcher v. United Elec. Coal 
Co., C.A.I11., 174 F.2d 1003. 

74. B.C.—Roebling- v. Anderson, 257 
P.2d 615, 103 U.S.App.D.C. 237. 

75. U.S.—^Flanigan v. Security-First 
Nat. Bank of Los Angeles, D.C.Cal., 
41 F.Supp. 77. 

Package Closure Corporation v. 
Sealright Co., D.C.N.T., 4 F.R.D. 
114. 

immistakable theory of action 

Motion to dismiss can still be sus¬ 
tained where pleader is compelled by 
the facts to base the complaint on an 
unmistakable theory of action. 

XJ.S.—Builders Corp. of America v. 

U. S., C.A.Cal., 259 F.2d 766. 
Assumption, of heavy burden of proof 
Plaintiff’s complaint should not be 
dismissed because he has alleged 
more than he need have alleged and 
has voluntarily assumed a heavy 
burden of proof. 

U.S.—Christopher v. American News 
Co., C.A.I11., 171 F.2d 275. 

Second amended complaint dismissed 
U.S.—^Compania Maritima Trans- 

oceanica, S. A. v. Ocean Freighting 


& Brokerage Corp., D.C.N.T., 10 F. 
RD. 129. 

76. U.S.—^Dioguardi v. Burning, C.C. 
AN.T., 139 P.2d 774. 

Lichten v. Eastern Airlines, D C. 
N.T., 8 F.R.D. 138. 

Insufficiency 

(1) Challenge to the sufficiency of 
the complaint to state a cause of ac¬ 
tion is directed to the face of the 
complaint. 

U.S.—Chicago, B. & Q. R. Co. v. 
Friedberg, B.C.Mo., 8 F.R.D. 577. 

(2) Bar of legal insufficiency of 
complaint may be raised on motion 
to dismiss complaint, if apparent on 
face of pleadings. 

U.S.—^Wagner v. New York, O. & W. 

Ry., D.C.Pa„ 146 F.Supp. 926. 
Defense in answer considered as mo¬ 
tion 

Defense that complaint failed to 
state a claim against defendants on 
which relief could be granted, al¬ 
though stated in answer, was con¬ 
sidered as a motion to dismiss on 
the ground of legal insufficiencies 
appearing on the face of the com¬ 
plaint. 

U.S.—^Alabama State Federation of 
Labor v. Kurn, D.C.Ala., 46 F.Supp. 
385. 

77. U.S.—^F. E. Myers & Bros. Co. v. 
Goulds Pumps, D.C.N.Y., 5 F.R.D. 
132. 

78. U.S.—Cargill, Inc. v. Kelley, D. 
C.Mo„ 9 F.R.D. 436. 

“To warrant such dismissal, it 
should appear from the allegations 
that a cause of action does not exist, 
rather than that a cause of action 
has been defectively stated.’* 
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U.S.—Leimer v. State Mut. Life As- 
sur. Co. of Worcester, Mass., C.C.A. 
Mo., 108 F.2d 302, 305. 

U.S.—Boston Casualty Co. v. Bath 
Iron Works Corporation, D C.Me., 
47 F.Supp. 616, affirmed, C.C.A., 
136 F.2d 31. 

Defective statement of good claim 
If there is a possibility that a good 
claim has been stated defectively, a 
motion to dismiss should be denied. 
U.S.—^Pond V. General Elec. Co., C. 
A.Cal, 256 P.2d 824, certiorari de¬ 
nied 79 S.Ct. 30, 358 U.S. 818, 3 L. 
Ed.2d 60. 

Youngson v. Tidewater Oil Co., 
D.C.Or., 166 F.Supp. 146. 

79. U.S.—Bell V. Preferred Life As- 
sur. Soc. of Montgomery, Ala., 64 
S.Ct. 5, 320 U.S. 238, 88 LEd. 15. 

Arfons V. E. I. Du Pont De Ne¬ 
mours & Co., C.A.Conn., 261 F.2d 
434. 

Supine v. Compagnie Nationale 
Air France, D.C.N.Y., 100 F.Supp. 
214. 

80. U.S.—Supine v. Compagnie Na¬ 
tionale Air France, D.C.N.Y., 100 
F.Supp. 214. 

81. U.S.—U. S. v. Bize, D.C.Neb., 86 
F.Supp. 939. 

82. U.S.—^Kansas-Nebraska Natural 
Gas Co. V. City of Hastings, Neb., 
D.C.Neb., 10 F.R.D. 280. 

“In the present federal practice the 
chiseling away of individual issues 
and the consequent denuding of the 
entire complaint is not favored.” 

XJ.S.—^Kansas-Nebraska Natural Gas 
Co. V. City of Hastings, Neb,, D.C. 
Neb., 10 F.R.D. 280, 281. 
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pies not involved in the original claim for relief, as 
to which the court has already denied a motion to 
dismiss, a motion to dismiss the supplemental claim 
will be denied. 

No damage to one plaintiff. Where an amended 
complaint pleads no damages suffered by one of the 
plaintiffs, a motion to dismiss as to that plaintiff will 
be granted, with leave to amend as to him.^^ 

Misjoinder of claims or causes of action. The 
■fact that the first count of a complaint is based 
'on contract and the second count on tort is not a 
tenable ground for dismissing the suit under the 
Federal Rules of Civil Procedure, 28 U.S.C.A.^^ 
A complaint wherein plaintiffs seek to bring a joint 
action for individual damages is defective beyond 
mere misjoinder, and is subject to dismissal.^^ 

A complaint in an action under the Jones Act for 
injuries to a seaman will not be dismissed because 
the second count, asking for damages for mainte¬ 
nance and cure, is justiciable only in admiralty and 
should not be joined with the first count, which is a 
claim for damages but the joinder by plaintiff, 
in his complaint, of a suit under the Jones Act with 


a third-party common-law action for negligence 
is improper and the complaint will be dismissed.^^ 

In suits for infringement of patents, a claim for 
damages predicated solely on the breach of a license 
agreement,and a cause of action based on fraud, 
have been dismissed for improper joinder. 

Dismissal of abandoned pleading. Where an orig¬ 
inal complaint, or petition, has been abandoned and 
has been superseded by an amended original peti¬ 
tion, the dismissal of the abandoned petition is er¬ 
roneous.^^ 

§ 819. Insufficiency in General 

Motions to dismiss on the ground of failure to state a 
claim on which relief can be granted are viewed with dis¬ 
favor; a complaint will not be dismissed on this ground 
if it can be sustained on any theory, or if the facts al¬ 
leged reveal that plaintiff is entitled to any relief. 

Under the Federal Rules of Civil Procedure, Rule 
12 (b) (6), a motion to dismiss the complaint or ac¬ 
tion may be made by defendant and granted by the 
court on the ground of failure to state a claim on 
which relief can be granted.^^ Motions to dismiss 
on this ground are viewed with disfavor in the fed- 


83. U.S.—'Maryland Cas. Co. v, Mi¬ 
ami Transit Co., D.C.Fla., 96 F. 
Supp. 490. 

84. U.S.—^Bascom Launder Corp. v. 
Farny, D.C.N.T., 10 F.R.D. 421. 

85. U.S.—Colonial Hardwood Floor¬ 
ing* Co. V. International Union 
United Furniture Workers of 
America, D.C.Md., 76 F.Supp. 493. 

86. U.S.—Simpson v, Steen, D.C. 
Utah, 127 F.Supp. 132. 

87. U.S.—^Frase v. Columbia Transp. 
Co., D.C.H1., 158 F.Supp. 858. 

:Beasoii for role 

After trial on negligence issue, 
claim for cure and maintenance will 
be submitted to court as an admiral¬ 
ty tribunal. 

U.S.—Frase v. Columbia Transp. Co., 
supra. 

88. U.S.—Ginsburg v. Standard Oil 
Co. of New Jersey, D.C.N.T., 5 F. 

R. D. 48. 

89. U.S.—^De Cew v. Union Bag & 
Paper Corporation, D.C.N.J., 67 F. 
Supp. 388. 

90. U.S.—Zalkind v. Scheinman, D. 
C.N.T., 49 F.Supp. 763, appeal dis¬ 
missed, C.C.A., 139 F.2d 895, cer¬ 
tiorari denied 64 S.Ct. 1055, 322 U. 

S. 738, 88 L.Ed. 1572. 

91. U.S.—Cedillo V. Standard Oil Co. 
of Texas, C.A.Tex., 261 F.2d 443. 

92. U.S.—^Nicholson Transit Co. v. 
Bassett, U.C-Ill., 42 F.Supp. 990— 
Flanigan v. Security-First Nat, 
Bank of Los Angeles, U.C.Cal., 41 
F.Supp. 77—Continental American i 


Life Ins. Co. of Wilmington, Del., 
V. Fritsche, D.C.Pa., 37 F.Supp. 1. 

Seacoast Liquor Distributors v. 
Kips Bay Brewing Co., D.C.N.T., 8 
F R D. 74—^Johnson v. Johnson & 
Co., D.C.Ga., 2 F.R.D. 291—Diesing- 
er V. American & Foreign Ins. Co., 
D.C.Pa., 2 P.R.D. 221—Rambo v. 
U. S., D.C.Ga., 2 F.R.D. 200—Mar¬ 
tin V. Moery, D.C.Ill., 1 F.R.D. 127. 
Bar of statute of limitations see su¬ 
pra § 814. 

Ground of motion to dismiss is 

that complaint fails to state facts on 
which relief can he had, and what 
will justify granting of motion for 
summary judgment will generally 
justify granting of motion to dis¬ 
miss. 

U.S.—Michel v. Meier, D.C.Pa., 8 F. 
R.D. 464. 

33efect is never waived, and is 
properly presented on motion to dis¬ 
miss complaint. 

U.S.—Robeson v. Fanelli, D.C.N.Y., 
94 F.Supp. 62. 

Bffect of denial of motion for sum- 
mary judgment 

Where sufficiency of allegations of 
a complaint was not passed on in an 
order denying a motion for summary 
judgment on ground that issues of 
fact were presented, way was open 
for court to consider a motion to dis¬ 
miss the complaint on grounds that 
it failed to state a claim under which 
relief could be granted. 

U.S.—^United Grocers’ Co. v. Sau-Sea 
Foods, Inc., D.C.N.T., 160 F.Supp, 
267. 


Bridging material gaps 

Motion to dismiss complaint for 
failure to state a claim on which 
relief can be granted bridges the 
material gaps that might appear in 
a complaint. 

U.S.—Tahir Erk v. Glenn L. Martin 
Co., C.C.A.Md., 116 F.2d 865. 

Back of capacity to maintain suit 
If it conclusively appeared from 
complaint filed by plaintiff and com¬ 
plaint in intervention tendered by 
city that plaintiff and city were 
without capacity to maintain action 
and that therefore no relief could be 
afforded them, court was justified in 
entering decree of dismissal in ad¬ 
vance of trial. 

U.S.—L. Singer & Sons v. Union Pac. 
R. Co., C.C.A.MO., 109 F.2d 493, af¬ 
firmed 61 S.Ct. 254, 311 U.S. 295, 85 
L.Ed. 198. 

Judication, of defendants 

Complaint failing to indicate clear¬ 
ly defendants against whom relief 
is sought and basis on which relief 
is sought against particular defend¬ 
ants will be dismissed on motion. 
U.S.—Mathews v. Kilroe, D.C.N.T., 
170 F.Supp. 416. 

Dismissal as to part of defendants 

(1) In action by motion picture 
producer based on alleged breach of 
contract by distributor, where cer¬ 
tain parties in addition to distributor 
were joined as defendants, but no re¬ 
lief was demanded against them, and 
their interests were severable and 
not adverse, complaint would be dis- 
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eral courts it is fundamental that the court 
should not dismiss an action on this ground unless 
it is clear and certain that it can award no relief.^^ 

Such a motion tests, or contests, the legal suffi¬ 
ciency of the complaint,t>y challenging the right 
of plaintiff to recovery or relief thereunder.96 The 
office of the motion, under the Rule, is limited,97 and 
the motion will be denied if it appears that the facts 


set forth in the complaint are sufficient to require 
an answer by defendants,98 or if the complaint sets 
out with sufficient detail the claim which plaintiff 
asserts against defendant, so that the latter can re¬ 
sponsively plead to it.99 Such a motion has been 
held to challenge the sufficiency of the complaint to 
state a cause of action but under other authority 
the motion no longer tests -whether the complaint 
affirmatively states a cause of action,^ and a motion 


missed as to such defendants, In ab¬ 
sence of objection by distributor. 
U.S.—Samuel Goldwyn, Inc., v. Unit¬ 
ed Artists Corporation, B.C.HST.T., 36 
F.Supp. 633. 

(2) Motion made by some of de¬ 
fendants to dismiss complaint as 
failing to state claim on which relief 
could be granted was refused. 

U.S.—Overly v. Overly, D.C.Pa., 4 P. 
R.D. 312. 

Constitutionality of federal statute 
In action in three-judge federal 
court to enjoin construction of dam 
pursuant to act of Congress, motion 
to dismiss is accepted procedure for 
presenting question of constitution¬ 
ality of the act of Congress. 

U.S.—State of Oklahoma ex rel. Phil¬ 
lips V. Guy P. Atkinson Co., D.C. 
Okl., 37 P.Supp. 93, affirmed 61 S. 
Ct. 1060, 313 U.S. 608, 85 L.Ed. 1487. 
Motion may be directed to complaint 
as supplemented by bill of partic- 

U.S.—Reilly v. Wolcott, D.C.N.T., 1 
P.R.D. 103. 

Sufficiency as against demurrer in 
state court 

On motion to dismiss complaint 
for insufficiency of statement, dis¬ 
trict court need not determine wheth¬ 
er complaint would stand as against 
a demurrer if action were filed in 
state court, in as much as Federal 
Rules of Civil Procedure superseded 
Conformity Act of 1872. 

U.S.—Smith v. Cushman Motor 
Works, D.C.Neb., 8 F.R.D. 221. 

93. U.S.—Rennie & Laughlin, Inc., 
V. Chrysler Corp., C.A.Cal., 242 F. 
2d 208. 

Season for rule 

This is because of possible waste 
of time in case of reversal of a dis¬ 
missal of the action and because 
primary objective of the law is to 
obtain a determination of the merits 
of any claim, and therefore a case 
should be tried on the proofs rather 
than the pleadings. 

U.S.—^Rennie & Laughlin, Inc. v. 
Chrysler Corp., supra. 

94. U.S.—McGhan v. F. C. Hayer 
Co., B.C.Minn., 84 P.Supp. 640. 

95. U.S.—Galbreath v. Metropolitan 
Trust Co., C.C.A.Cole., 134 F.2d 569 
—^Tahir Erk v. Glenn L. Martin 
Co., C.C.A.Md., 116 F.2d 866. 


Mueller v. Rayon Consultants, 
Inc., D.C.N.T.. 170 P.Supp. 555— 
Eberle v. Sinclair Prairie Oil Co., 
D.C.Okl., 36 F.Supp. 296, affirmed, 
C.C.A., 120 P.2d 746, 135 A.L.R. 
1494. 

“The motion is adapted to test the 
sufficiency of the claim of the plain¬ 
tiff, however that claim could be 
stated, based on the ultimate facts 
alleged.” 

U.S.—Boston Casualty Co. v. Bath 
Iron Works Corporation, D.C.Me., 
47 P.Supp. 616, 617, affirmed, C.A.. 
136 P.2d 31. 

“Not only do the Rules fail to pro¬ 
hibit such a motion, they encourage 
the filing of such a motion as the 
proper way to test the legal sufficien¬ 
cy of a complaint in a civil case. 
. . . Such a motion is the usual, 

proper, and ordinary method under 
the Rules of Civil Procedure of rais¬ 
ing such a legal issue for the Court’s 
determination.” 

U.S.—Nicholson Transit Co. v. Bas¬ 
sett, D.C.Ill., 42 P.Supp. 990, 991. 
Proper method of testing 
U.S.—Dorney v. Dairymen's League 
Co-op. Ass'n, D.C.N.J., 149 P.Supp. 
615. 

96. U.S.—^Leimer v. State Mut. Life 
Assur. Co. of Worcester, Mass., C. 

C. A.MO., 108 P.2d 302. 

U. S. V. American Radiator & 
Standard Sanitary Corp., D.C.Minn., 
115 F.Supp. 422—Eberle v. Sinclair 
Prairie Oil Co., D.C.Okl., 35 P.Supp. 
296, affirmed, C.C.A., 120 P.2d 746, 
135 A.L.R. 1494. 

97. U.S.— U. S. V. Crown Zellerbach 
Corp., D.C.I1L, 141 F.Supp. 118. 

Office stated 

Office of motion to dismiss com¬ 
plaint for failure to state claim on 
which relief can be gran-feed is to test 
whether allegations of complaint, 
liberally construed, are sufficient to 
make admissible enough evidence to 
support a verdict for plaintiff. 
XJ.s.—Wilson V. Illinois Cent. R. Co., 

D. C.Ill., 147 P.Supp. 513. 
l^imitatiou placed on fnnotiozi of 

pleadings 

Motion to dismiss complaint for 
failure to state claim on which re¬ 
lief can be granted, must be consid¬ 
ered in light of significant limitation 
placed on function of pleadings by 
Federal Rules of Civil Procedure and 
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emphasis placed on discovery of 
facts and formulation of issues by 
use of interrogatories or other pre¬ 
trial discovery procedures, since fact 
that discovery process affords means, 
far more efficient and dependable 
than pleadings, for testing factual 
basis of claim invests it with vital 
role in connection with procedure for 
dismissal of claim without trial. 

U.S.—Lexington Federation of Tel. 
Workers v. Kentucky Tel. Corp., D. 
C.Ky., 11 F.R.D. 526. 

98. U.S.—Mott V. City of Flora, D. 

C. Ill., 3 P.R.D, 232. 

99. U.S.—Dubler v. Gilbert, D.C.N. 
T., 10 F.R.D. 630. 

1. U.S.—Chicago, B. & Q. R. Co. v. 
Priedberg, D.C.Mo., 8 F.R.D. 577. 

Proper motion tinder Rule 

Motion to dismiss complaint on 
the ground that it fails to state a 
cause of action is a proper motion 
under Rule 12 (b) (6). 

U.S.—^U. S. v. Cattaraugus County, 

D. C.N.Y., 67 F.Supp. 294. 
Controlling question 

On motion to dismiss complaint for 
failure to state a cause of action, 
controlling question is whether 
charges contained in complaint will 
justify judicial action if capable of 
being supported by evidence, with¬ 
out reference to whether evidence 
exists to support such charges. 

U.S.—Falk v. Levine, D.C.Mass., 60 F. 
Supp. 660. 

Complaint alleging facts constitut¬ 
ing defense 

Generally, where a complaint al¬ 
leges facts constituting a cause ol 
action and also alleges facts which 
constitute a valid defense, unless it 
alleges further facts avoiding such 
defense it may be attacked by mo¬ 
tion to dismiss. 

U.S.—Leggett v. Montgomery Ward 
& Co., C.A.Wyo., 178 F.2d 436. 
Failure after three opportunities 
Where plaintiff after three oppor¬ 
tunities failed to state a cause of ac¬ 
tion, case was dismissed. 

U.S.—Farmers Co-op. Oil Co. of Shel¬ 
don, Iowa, V. Socony-Vacuum Oil 
Co., D.C.Iowa, 61 P.Supp. 440. 

2. U.S.—^Dioguardi v. Burning, C.C. 
A.N.T., 139 P.2d 775. 

U, S. V. Thurston County, Neb., 
D.C.Neb., 54 F.Supp. 201, affirmed, 
CC.A., 149 P.2d 485, certiorari de- 
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to dismiss a complaint on the ground that it does 
not state a cause of action has been considered to 
be a motion to dismiss for failure to state a claim on 
which relief can be granted.^ A complaint can be 
dismissed for insufficiency of allegations;^ but if it 
states a claim in the manner required by the Federal 
Rules of Civil Procedure, Rule 8, 28 U.S.C.A., it is 
good against a motion to dismiss.^ 


A complaint is sufficient, as against a motion to 
dismiss, if it shows a right of recovery.® The rule 
in this respect is very liberal;'^ complaints in the 
federal courts will not be dismissed if there is any 
theory on which they can be sustained.® So, a com¬ 
plaint must be upheld, as against a motion to dis¬ 
miss, as long as it states a claim on which relief 
can be granted,^ or if any valid claim may be proved 


nied 66 S.Ct 58, 326 U.S. 744, 90 L. 
Ed. 444, rehearing denied 66 S.Ct. 
138, 326 U.S. 808, 90 L.Ed. 493. 

Smedley v. Guy P. Atkinson Co., 
DDNeb., 12 P.R.D. 355—Irwin v. 
Binnel, D.C.Neh, 11 P.R.D. 192— 
P. E. Myers & Bros. Co. v. Goulds 
Pumps, D.C.N.T., 5 P.R.D. 132. 

"It is the failure to state a claim 
upon which relief can be granted 
that is a ground for dismissal. Rule 
12 (b) (6) . . . not that a 

pleading should state facts sufficient 
to constitute a cause of action.” 

U.S.—F. X. Hooper Co. v. Samuel M. 
Langston Co., D.C.N.J., 56 F.Supp. 
577, 581. 

"The cause of action must be prov¬ 
ed by evidence on the trial. It need 
not necessarily be averred with pre¬ 
cision in the complaint. So, a com¬ 
plaint may be invulnerable to a mo¬ 
tion to dismiss for failure to state a 
claim upon which relief can be grant¬ 
ed, and in the same case, the action 
may be dismissed on the merits at 
the trial for failure to establish a 
cause of action, even though every 
fact formally pleaded in the com¬ 
plaint be proved. The evidence on 
final submission is tested more crit¬ 
ically than the pleading, when con¬ 
fronted by motion to dismiss.” 

U.S.—^U. S. V. Thurston County, Neb , 
D.C.Neb., 64 F.Supp. 201, 205, af¬ 
firmed, C.C.A., 149 F.2d 485, cer¬ 
tiorari denied 66 S.Ct. 58, 326 U.S.' 
744, 90 L.Ed. 444, rehearing denied 
66 S.Ct. 138, 326 U.S. 808, 90 L.Ed. 
493. 

Bases of insufflciency distinguished 

(1) For purpose of a motion to 
dismiss the complaint, there is a dis¬ 
tinction between a complaint failing 
to set forth a cause of action and 
failing to state a claim on which re¬ 
lief can be granted. 

U.S.—Van Kirk v. Campbell, D.C.N. 
T., 7 P.R.D. 231. 

(2) Motion to dismiss contemplat¬ 
ed in the Federal Rules of Civil Pro¬ 
cedure, Rule 12 (b) (6), 28 U.S.C.A., 
is not concerned with failure of the 
pleader to state a cause of action, 
but only with failure to state a claim 
on which relief can be granted; there 
is an obvious distinction between 
stating a cause of action and stating 
a claim on which relief can be grant¬ 
ed. 

U.S.—Garcia v. Hilton Hotels Intern., 
D.C.Puerto Rico, 97 F.Supp. 5. j 


3. U.S.—Lansden v. Hart, C.A.Ilh, 
180 F.2d 679, certiorari denied 71 
S.Ct. 58, 340 U.S. 824, 95 L Ed. 606, 
rehearing denied 71 S.Ct. 204, 340 
U.S 894, 95 L.Ed. 648. 

4. U.S.—Wilson v. Dias, D.C Pa., 72 
F.Supp. 198. 

U. S. V. Standard Oil Co. of Cal¬ 
ifornia, D.C.Cah, 7 F.R.D. 338, 340. 
Amended complaint 
U S.—Sidebotham v. Robison, C.A. 

Cal., 216 F.2d 816. 

No liability as against defendant 
Where acts of defendant complain¬ 
ed of were performed as agent for 
corporate defendant, and complaint 
contained no allegations which, un¬ 
der state statute, would create any 
liability as against defendant, action 
was properly dismissed as to that 
defendant. 

U.S.—Gaynor v. Metals Reserve Co., 
C.C.A.S.D., 166 F.2d 1011. 
Assertion of basis for equitable re¬ 
lief 

Where complaint reveals a de¬ 
ficiency in asserting a basis for equi¬ 
table relief, it must be dismissed. 

U.S.—Linehan v. Waterfront Com¬ 
mission of New York Harbor, D.C. 
N.T., 116 FSupp. 401. 

5. U.S.—^U. S. V. Standard Oil Co. of 
Cal., D.C.Cah, 7 P.R.D. 338. 
Whether complaint satisfies this 

requii*ement is a question to be de¬ 
termined, in each case, by reference 
to its allegations. 

U.S.—‘U, S. V. Standard Oil Co. of 
California, supra, 

e. U.S.—Cargill, Inc. v. Kelley, D.C. 
Mo., 9 F.R.D. 436. 

If complaint or any part thereof 
sets forth a cause of action on which 
any of prayers in complaint can be 
granted, it may not be dismissed. 
U.S.—Lehigh Valley R. Co. v. Peas- 
lee, D C.Pa., 47 F.Supp. 55. 
Infringement of legal right; damage 
To be good against a motion to 
dismiss, the complaint must allege a 
claim, meaning a legal right, the in¬ 
fringement of which by defendant 
has caused damage to plaintiff. 

U.S.—^Dorney v. Dairymen’s League 
Co-op. Ass'n, D.C.N.J., 149 F.Supp. 
615—Matusiak v. Pennsylvania R. 
Co., D.C.N-J., 134 F.Supp. 681. 

7. U.S.—Shargel v. Hollis, D.C.N.T., 
120 F.Supp. 814. 

“The courts will go very far in 
finding a basis on which to sustain a 

no 


pleading as against a motion to dis¬ 
miss for failure to state a claim.” 
U.S.—Professional & Business Men’s 
Life Ins. Co. v. Bankers Life Co., 
D.C.Mont., 163 F.Supp. 274, 280. 

"It has been a long recognized and 
generally accepted policy of the 
courts to look with disfavor upon 
the practice of terminating legisla¬ 
tion, believed to be without merit, by 
dismissing the complaint for insuffi¬ 
ciency of statement.” 

U.S.—Garcia v. Hilton Hotels In¬ 
tern., D.C.Puerto Rico, 97 F.Supp. 
5, 8. 

8. U.S.—^American Airlines, Inc. v. 

Air Line Pilots Ass'n, Intern., D.C. 
N.Y., 169 F.Supp. 777—Pennsyl¬ 

vania R. Co. V. Musante-Phillips, 
Inc., D C.Cah, 42 F.Supp. 340. 
Change in. plaintiff’s theory is not 

prohibited. 

U.S.—Professional & Business Men's 
Life Ins. Co. v. Bankers Life Co., 
D.C.Mont., 163 F.Supp. 274. 

9. U.S.—^Dioguardi v. Durning, C.C. 
A.N.Y., 139 F.2d 774. 

Youngson v. Tidewater Oil Co., 
D.C.Or., 166 F.Supp. 146—U. S. v. 
American Linen Supply Co., D.C, 
Ill., 141 F.Supp. 105—International 
"Union of Operating Engineers, Lo¬ 
cals No. 542, 542-A, 542-B v. Wil¬ 
liam D. Baker Co., D.C.Pa., 100 F. 
Supp. 773. 

Authority and duty of court 

Federal district court, in exercise 
of original jurisdiction, has authori¬ 
ty and duty to decide whether case 
should be dismissed on merits for 
failure to stale a claim on which re¬ 
lief can be granted in federal courts. 
U.S.—Bell V. Hood, D.C.Cal., 71 F. 
Supp. 813. 

Test on motion to dismiss is wheth¬ 
er complaint states claim on which 
relief can be granted. 

U.S.—Collord V. R. F. C., D.C.Pa., 103 
F.Supp. 794—Shapiro v. Royal In¬ 
demnity Co., D.C.Pa., 100 F.Supp. 
801. 

Consideration in favor of plaintiff 

(1) Motion to dismiss complaint 
should be denied where complaint, 
considered in light most favorable 
to plaintiff, is sufficient as a pleading 
to entitle plaintiff to relief. 

U.S.—Wooldridge Mfg. Co. v. R. G. 

La Tourneau, Inc., D.C.Cal., 79 F. 
Supp. 908. 

(2) Construction in favor of plead¬ 
ing generally see infra § 851. 
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tinder it,^® baseless though the claim may eventually 
prove to be,^i and inartistically as the complaint may 
be drawn. 12 jf facts alleged reveal that plaintiff 
is entitled to any relief, or any kind of relief,12 or 
if it appears from all the averments that plaintiff 
might be able to state a cause of action,i^ or if 
plaintiff can recover on any state of facts which 
may be proved under the allegations as laid,i^ the 
^complaint will not be dismissed. Likewise, summary 


dismissal is not justified if a liberal reading discloses 
that, at least by general statement, plaintiff has 
charged every element necessary to a recovery,!^ 
or if, taking the well-pleaded facts of the complaint 
for granted, there is any proper basis for the relief 
prayed for.l'^ 

On the other hand, a complaint may be dismissed 
for failure to allege facts sufficient to make a valid 
claim for relief and where it does not appear 


Averment Iby motion 

Defendants, by moving to dismiss 
complaint pursuant to the Federal 
Buies of Civil Procedure, Buie 41 
(b), 28 U.S.C.A., which motion was 
made without offering- any defense 
after complainants had offered all 
their testimony, thereby averred that 
on the facts and the law the com¬ 
plainants had shown no grounds for 
relief. 

U.S.—Favors v. Bandall, D.C.Pa., 40 
F.Supp. 743. 

•10. U.S.—Shulman v. Compagnie 
Generale Transatlantique, D.C.N. 
Y., 152 F.Supp. 833. 

Any possible valid claim 
U.S—Shargel v. Hollis, D.C.N.T., 120 
F.Supp. 814. 

11. U.S.—Crockard v. Publishers, 
Saturday Evening Post Magazine 
of Philadelphia, Pa., D.C.Pa., 19 
F.B.D. 511. 

■12. U.S.—Crockard v. Publishers, 
Saturday Evening Post Magazine 
of Philadelphia, Pa., supra. 

:13. U.S.—Tauzin v. Saint Paul Mer¬ 
cury Indem. Co., C.A.La., 195 F.2d 
223. 

McIntyre v. Kansas City Coca 
Cola Bottling Co., D.C.Mo., 85 F. 
Supp. 708, appeal dismissed, C.A., 
184 P.2d 671, two cases. 

Hawkeye Casualty Co. v. Bose, 
D.C.Mo., 8 F.B.D. 586. 

"The complaint is not to be dis- 
'missed because the plaintiff’s lawyer 
has misconceived the proper legal 
theory of the claim, but is sufficient 
if it shows that the plaintiff is enti¬ 
tled to any relief which the court 
can grant.” 

'U.S.—Dotschay for Use and Benefit 
of Alfonso V. National Mut. Ins. 
Co. of District of Columbia, C.A. 
Fla., 246 F.2d 221, 223. 

.Any relief within power of court 
Motion to dismiss complaint 
should be overruled if in substance 
-complaint states a case justifying 
any relief within power of court. 
Xj.s.—Wall & Beaver St. Corp. v. 
Munson Dine, D.C.Md., 58 F.Supp. 
101 . 

intimate relief 

Complaint is dismissible for in- 
~sufficiency of statement only where 
it appears on face of complaint that 
rultimate relief cannot be granted. 


U.S.—Smith V. Cushman Motor 
Works, D.C.Neb., 8 F.B.D. 221. 
Dismissal of complaint with prej¬ 
udice is error if it appears that any 
relief could be granted on facts stat¬ 
ed. 

U.S.—Topping V, Pry, C.C.A.I11., 147 
P.2d 715. 

Introduction of evidence 

(1) If within the framework or 
allegations of the complaint, evi¬ 
dence may be introduced which will 
sustain a grant of relief to plaintiff, 
the complaint is sufficient. 

U.S.—Manosky v. Bethlehem-Hing- 
ham Shipyard, C.A.Mass., 177 F.2d 
529—^Asher v. Buppa, C.A.Wis., 173 
F.2d 10. 

Carl Gutmann & Co. v. Bohrer 
Knitting Mills, D.C.Pa., 86 F.Supp. 
506—^Valentine v. Powers, D.C.Neb., 
85 F.Supp. 732. 

U. S. V. Association of Am. Bail- 
roads, D.C.Neb., 4 F.B.D. 610. 

(2) Complaint must be held suffi¬ 
cient, as against a motion to dis¬ 
miss, if it is reasonably conceivable 
that within its allegations evidence 
may be introduced and received 
which will support grant of any re¬ 
lief in plaintiff’s behalf. 

U.S.—^Andrews v. Heinzman, D.C. 
Neb., 8 F.B.D. 48. 

(3) Motion to dismiss on general 
ground of failure to state a claim 
supporting allowance of relief must 
be denied where, within scope of pe¬ 
tition, evidence might conceivably 
be produced which, if undenied and 
not nullified by other circumstances, 
would entitle plaintiff to relief. 

U.S.—Schwartzman v. United Air 

Dines Transp. Corp., D.C.Neb., 6 P. 

B.D. 617. 

(4) Where, within averments of a 
complaint, a factual history may con¬ 
ceivably be made out in way of evi¬ 
dence which will warrant grant of 
relief to plaintiff, complaint is invul¬ 
nerable to attack by a motion to dis¬ 
miss for failure to state a claim 
supporting allowance of relief. 

U.S.—Minor v. Minor, D.C.Neb., 74 
F.Supp. 815. 

Performance of conditions precedent 

On a motion to dismiss a complaint 
for failure to allege performance of 
conditions precedent, question was 
not whether all of the relief asked 
for by plaintiffs could be granted but 
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whether, under any state of facts 
which might be established at a trial 
in support of the claim stated in the 
complaint, they could be accorded 
any relief. 

U.S.—Lada v. Wilkie, C.A.N.D., 250 
P.2d 211. 

14. U.S.—Osborn v. Engleman, D.C. 
Mo., 85 F.Supp. 228. 

15, U.S.—^Wilson V. Illinois Cent. B. 
Co., DC.Ill., 147 F.Supp. 513—U. S. 
V. Crown Zellerbach Corp., D.C Ill., 
141 F.Supp. 118—Hess v. Factors 
Corp. of America, D.C.Pa., 80 F. 
Supp. 727. 

Be V. Fullop, D.C.Ill., 22 F.B.D. 
52. 

Test 

In determining motion to dismiss 
complaint for failure to state claim 
on which relief can be granted, the 
test is whether plaintiff would be en¬ 
titled to recover under any state of 
facts which might be proved in sup¬ 
port of the allegations. 

U.S.—^U. S. V. Hamilton Glass Co., D. 

C. I11., 155 F.Supp. 878—U. S. v. 
American Linen Supply Co., D.C. 
Ill., 141 F.Supp. 105. 

16- U.S.—U. S. V. Hamilton Glass 
Co., DC.I11., 155 F.Supp. 878—U. 
S. V. American Linen Supply Co., 

D. C.Ill., 141 F.Supp. 105. 

17. U.S.—Wall & Beaver St. Corp. 
V. Munson Line, D.C.Md., 58 F. 
Supp. 101. 

18. U.S.—Smith v. Carter Oil Co., 
D.C.La., 104 F.Supp. 463. 

Complaint predicated on. reversed 
judgment 

Where complaint was entirely 
predicated on judgment of district 
court in another action, and such 
judgment was thereafter reversed by 
circuit court of appeals, complaint 
would be dismissed on ground that 
there was now no claim on which re¬ 
lief could be granted. 

U.S.—Land v. Prudhomme Oil Co., D. 

C.La.. 3 F.B.D. 377. 

No possibility of healing by amend¬ 
ment 

Where complaint failed to ask for 
relief requested by plaintiff in motion 
for default judgment, and failed to 
allege any facts on which relief 
could be granted in federal court, 
and there appeared no possibility of 
amendment which would heal the 
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from the averments of the complaint that plaintiff 
can state a cause of action on which he may hope 
to recover, the complaint must be dismissed.^^ 

A complaint may be dismissed only if it fails to 
disclose adequate information as to the basis of the 
claim for relief^O or, as discussed infra § 821, if it 
appears to a certainty that plaintiff is entitled to no 
relief under any state of facts which could be proved 
in support of the claim. It is enough to sustain a 
pleading against a motion to dismiss that defendant 
is informed with reasonable particularity of a legal¬ 
ly cognizable claim against him;^^ no special form 
of allegation need be respected as long as the claim 
is stated briefly and plainly .22 

Before the taking effect of the Federal Buies of 
Civil Procedure, 28 U.S.C.A., the practice of dis¬ 
missal on the opening statement on the ground that 
the complaint does not state a cause of action, al¬ 
though permitted in state courts, was not recognized 
in the federal courts. ^3 

Question of law. A ruling on a motion to dismiss 
for failure to state a claim on which relief can be 
granted is a ruling on a question of law and does not 
admit the exercise of discretion.^^ The question of 
law presented by a motion to dismiss the complaint 
is whether the facts well pleaded make a proper 
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case to grant the relief requested.^^ Where there 
is no issue of fact in dispute, the question whether 
the complaint states a cause of action becomes one 
of law to be decided by the court.^® 

Distinction between law and equity. Apart from 
the fact that the procedural distinction between 
law and equity is abolished, it is still essential to 
state a claim on which relief can be given, or the 
complaint is liable to dismissal,^'^ 

Complicated and doubtful issues of fact and law 
can seldom be satisfactorily determined by dismiss¬ 
ing a pleading for insufficiency of statement.^s 

Conclusions. The contention that a complaint 
travels on conclusions of the pleader has been held 
irrelevant to the objection as to its sufficiency, on 
motion to dismiss.29 So, when a complaint charges 
every element necessary to a recovery, the fact that 
it contains conclusions of fact^O or law^^ will not 
render it subject to dismissal. However, plaintiff’s 
bare conclusory allegations, unsupported in the facts 
alleged, will not protect a complaint from a motion 
to dismiss .^2 

Setting out facts. As against a motion to dismiss,, 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
do not require the pleader to set out in detail the 
facts on which he bases his claim, 23 except, it has 


situation, court properly sustained 
motions of defendants to dismiss 
complaint. 

XJ.S.—^Evans v. St. Louis Housing Au¬ 
thority, C.A.M 0 ., 226 F.2d 750, cer¬ 
tiorari denied 76 S.Ct. 642, 350 U. 
S. 993, 100 L.Ed. 859. 

Motion held not waived by defend¬ 
ant’s appearance in its motions to 
strike and for more particulars. 

U.S.—Grier v. Tri-State Transit Co., 
L.C.La., 36 F.Supp. 26. 

19. U.S.—Gromacki v. Armour & Co., 
D.C.MO., 76 F.Supp. 752. 

20. U.S.—Westheimer v. Bennett, D. 

C. N.Y., 172 F.Supp. 294—Prudential 
Ins. Co. of America v. Insurance 
Agents* Intern. Union (AFXi-CIO), 

D. G.N.Y., 169 F.Supp, 534—Rosen 
V. Texas Company, D.C.N.Y., 161 P. 
Supp. 65. 

21. U.S.—^U. S. V. Crown Zellerbach 
Corp., D.C.Ill., 141 F.Supp. 118. 

Motion denied 

Where complaint apprised defend¬ 
ant with reasonable certainty of na¬ 
ture of plaintiffs’ claim, and clearly 
foreshadowed what defendant would 
be expected to meet at trial, and any 
doubt of defendant could be removed 
by proceedings under Federal Rules 
of Civil Procedure, 28 U.S.C.A., and 
plaintiffs could prove, within frame¬ 
work of complaint, facts entitling 


plaintiffs to relief, motion to dismiss 
complaint would be denied. 

U.S.—Hess V. Factors Corp. of Amer¬ 
ica, D.C.Pa., 80 F.Supp. 727. 

22. U.S.—U. S. V. Crown Zellerbach 
Corp., D.C.Ill., 141 F.Supp. 118. 

23. U.S.—^Liduid Veneer Corporation 
V. Smuckler, C.C.A.Cal., 90 F.2d 
196. 

24. U.S.—Yuba Consol. Gold Fields 
V. Kilkeary, C.A.Cal., 206 F.2d 884. 

Discretion of court generally see su¬ 
pra § 792. 

25. U.S,—Wall & Beaver St. Corp. 
V. Munson Line, D.C.Md., 68 F. 
Supp. 101. 

26. U.S.—Schmidt v. U. S., C.A.Kan., 
179 F.2d 724, certiorari denied 70 
S.Ct. 1007, 339 U.S. 986, 94 L.Ed. 
1388. 

27. U.S.—^Boris v. Moore, D.C.Wis., 
152 F.Supp. 695, affirmed, C.A., 263 
F.2d 623. 

28. U.S.—Lada v. Wilkie, C.A.N.D., 
250 F.2d 211—U. S. v. Duggan, C. 
A.Mo., 210 P.2d 926. 

29. U.S.—Mullen v. Fitz Simons & 

Connell Dredge & Dock Co., C.A. 
Ill., 172 P.2d 6Q1, certiorari denied 
69 S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758, and Fitz Simons & Connell 
Dredge & Dock Co. v. Savela, 69 S. 
Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1768. , 


'30. U.S.—Boerstler v. American 
Medical Ass'n, D.C.Ill., 16 P.R.D. 
437. 

D.C.—O’Donnell v. Breuninger, D.C.„ 
9 F.R.D. 245. 

31. U.S.—Boerstler v. American 
Medical Ass’n, D.C.Ill., 16 F.R.D. 
437. 

32. U.S.—Williamson v. Waugh, D. 
C.W.Va., 160 F.Supp. 72. 

33. U.S.—^Hoshman v. Esso Standard 
Oil Co., C.A.La., 263 F.2d 499. 

'‘The system of practice erected 

under the Federal Rules of Civil 
Procedure contemplates that a com¬ 
plaint shall assert a claim and iden¬ 
tify its nature and basis, not that it 
shall set out in detail the ultimate 
facts on which the existence of a 
claim depends.” 

U.S.—Smedley v. Guy P. Atkinson 
Co., D.C.Neb., 12 P.R.D. 365, 356. 
Evidential facts 

(1) Where a bona fide complaint 
is filed that charges every element 
necessary to recover, summary dis¬ 
missal of a civil case for failure to 
set out evidential facts can seldom 
be justified. 

U.S.—^ISTew Home Appliance Center, 
Inc. V. Thompson, C.A.Colo., 250 
F.2d 881. 

(2) Plaintiff is not required to- 
plead all the evidentiary facts on 
which he intends to rely on the trial 
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been held, in a few cases but when the facts 
which he alleges or assumes show that his claim is 
without merit, there is no need to go to trial.SS Fail¬ 
ure to state a claim, so as to warrant dismissal, may 
be due to setting up too many facts, as well as too 
few.2® 

Adoption of statements by reference. Under the 
Federal Rules of Civil Procedure, Rule 10(c), 28 
U.S.C.A., permitting the adoption of statements in a 
pleading by reference in a different part of the same 
pleading or in another pleading, an amended com¬ 
plaint is not subject to dismissal because it contains 


no averments stating a cause of action, where it 
seeks to adopt by reference paragraphs of the orig¬ 
inal complaint.^ 

§ 820. - Lack of Jurisdictional Averments 

An action will generally be dismissed if jurisdiction 
does not affirmatively and distinctly appear by the alle¬ 
gations of plaintiff’s pleading, unless the jurisdictional 
facts are, or can be, supplied by amendment. 

The general rule is that the action will be dis¬ 
missed if jurisdiction of the federal court does not 
appear affirmatively^^ and distinctly^^ by the allega¬ 
tions of the bill or complaint,unless the jurisdic- 


of his cause on the merits in order to 
avoid a dismissal for failure to state 
a cause of action, 

U.S.—Butcher v. United Elec. Coal 
Co., C.A.I11., 174 F.2d 1003—Asher 
V. Ruppa, C.A.Wis., 173 F.2d 10. 
Pacts of discovery of fraud 

Federal law did not require com¬ 
plaint to set forth facts of discov¬ 
ery of fraud in order to withstand 
motion to dismiss for failure to state 
a claim on which relief could be 
granted. 

U.S,—Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 F.R.D. 121. 

34. U.S.—Manischewitz Food Prod¬ 
ucts V. Rosenberg, D.C.Pa„ 9 F.R. 
T>. 116. 

35. U.S.—Hoshman v. Esso Stand¬ 
ard Oil Co., C.A,L.a., 263 F.2d 499. 

36. U.S.—Robbins v. Zabarsky, D.C. 
Mass., 44 F.Supp. 867. 

37. U.S.—Bradshaw v. Moyers, D.C, 
Ind., 152 F.Supp. 249. 

38. U.S.—Smith v. McCullough, Okl., 
45 S.Ct. 338, 270 U.S. 466, 70 L.Ed. 
682. 

Hurley v, Wells-ITewton Nat. 
Corporation, D.C.Conn., 49 F.2d 914. 

Florida Lime & Avocado Grow¬ 
ers, Inc. V. Jacobsen, D.C.Cal., 169 
F.Supp. 774—Jeffers v. U. S., D.C. 
Wis., 133 F.Supp. 426—Johnson v. 
Park City Consol. Mines Co., D.C. 
Mo., 73 F.Supp. 852. 

Smith V. American Can Co., D.C. 
Ill., 8 F.R.D. 112—Gustafson v. 
Fred Wolferman, Inc., D.C.Mo., 6 
F.R.D. 503. 

25 C.J. p 782 note 46, p 783 note 47. 
Necessity and sufficiency of jurisdic¬ 
tional averments in general see su¬ 
pra §§ 268-276. 

Want of jurisdiction as ground for 
dismissal see supra §§ 799-803. 
Established mle 

XJ.s. —Benner v. Interstate Dress 
Carriers, D.C.Pa., 129 F.Supp. 768 
—Lewis V. Clarence Coal Min. Co., 
D.C.Pa., 127 F.Supp. 797—Seese v. 
Bethlehem Steel Co., D.C.Md., 74 F. 
Supp. 412, afQrmed, C.C.A., 168 F.2d 
58. 

Mere conclusions are insufficient. 
XJ.s.— National Maritime Union of 
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America, AFL-CIO, v. McLeod, D.: 
C.N.Y., 160 F.Supp. 945. | 

Defect not supplied by assumption or 

conjecture 

Where, in a suit to enjoin the en¬ 
forcement of payment of taxes for 
several years, the facts affirmatively 
showing the existence of the juris- | 
dictlonal amount did not appear in; 
the bill and the proof was restricted ' 
to one of such years, it could not be j 
assumed, in order to show that the 
requisite jurisdictional amount was 
involved and that dismissal for want 
of such amount was improper, that 
the amount of the tax for each of the 
years covered by the bill was for! 
the same amount as the amount of 
the tax for the year to which proof 
had been restricted. i 

U.S.—Citizens’ Bank of Louisiana v. 
Cannon, La., 17 S.Ct. 89, 164 U.S. 
319, 41 L.Ed. 451. 

39. U.S,—Smith V. McCullough, Okl., 

45 S.Ct. 338, 270 U.S. 466, 70 L.Ed. 
682. 

Jeffers v. U. S., D.C.Wis., 133 P. 
Supp. 426—^Benner v. Interstate 
Dress Carriers, IXC.Pa., 129 F. 
Supp. 768—^Lewis v. Clarence Coal 
Min. Co., D.C.Pa., 127 F.Supp. 797 
—^Johnson v. Park City Consol. 
Mines Co., D.C.Mo., 73 F.Supp. 852. 

Smith V. American Can Co., D. 
C.Ill., 8 P.R.D. 112—Gustafson v. 
Fred Wolferman, Inc., D.C.Mo., 6 
P.R.D. 503. 

40. U.S.—Smith v. McCullough, Okl., 

46 S.Ct. 338, 270 U.S. 456, 70 L.Ed. 
682—^Norton v. Larney, Okl., 45 S. 
Ct. 145, 266 U.S. 511. 69 L.Ed. 413. 

Duplisea v. Maine Cent. R. R., 
C.A.Me., 260 F.2d 495—^Daviditis v. 
National Bank of Mattoon, C.A. 
Ill., 251 P.2d 299, certiorari denied 
78 S.Ct. 1138, 356 U.S. 973, 2 L.Ed. 
2d 1148—^Hinton v. Roberts, C.A. 
N.Y., 243 P.2d 169—^Macklin v. Kai¬ 
ser Co., C.A.Or., 191 P.2d 301— 
Green v. Gagre, C.A.Tex., 186 F.2d 
984—Tipton v. Bearl Sprott Co., 
C.A.Cal., 175 F.2d 432—^Miller v. 
Brown Shipbuilding Co., C.C.A.Tex., 
165 P.2d 956—^U. S. ex rel. Vassel 
V. Burning, C.C.A.N.T., 152 F.2d 
455—Kelly v. Tribune-Star Pub. 
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Co., C.C.A.Ind., 152 F.2d 267—Pol- 
hemus v. American Medical Ass’n, 

C. C.A.N.M., 145 F.2d 357. 

Benner v. Interstate Dress Car¬ 
riers, D.C.Pa., 129 F.Supp. 768— 
Lewis V. Clarence Coal Min. Co., 

D. C.Pa., 127 F.Supp. 797—Interstate 
Natural Gas Co. v. Southern Cal. 
Gas Co., D.C.Cal., 103 F.Supp. 317, 
affirmed, C.A., 209 F.2d 380—^Na¬ 
tional Maritime Union of Ameri¬ 
ca V. Curran, D.C.N.T,, 87 F.Supp. 
423—Hutchings v. Lando, D.C.N.T,, 
83 F.Supp. 615—Boston Store of 
Chicago V, Newbury, D.C.Ill., 83 F. 
Supp. 442—^Reynolds v. Remick, D. 
C.Mass., 82 F.Supp. 281—Genuth 
V. National Biscuit Co., D.C.N.T., 
81 F.Supp. 213, appeal dismissed, 

C. A., 177 F.2d 962 —Medrick v. Tex¬ 

tile Machine Works, D.C.Pa., 79 F. 
Supp. 567—^Sochulak v. American 
Brake Shoe Co., D.C.N.T., 79 F. 
Supp. 437—Kirkham v. Pacific Gas 
& Elec. Co., D.C.Cal., 78 F.Supp. 
658—Cardinale v. General Motors 
Corp., D.C.N.T., 76 F.Supp. 743 

—^Moeller v. Eastern Gas & Fuel 
Associates, D.C.Mass., 74 F.Supp. 
937—Seese v. Bethlehem Steel Co., 

D. C.Md., 74 F.Supp. 412, affirmed, 

C. C.A., 168 F.2d 58—Johnson v. 

Park City Consol. Mines Co., D.C. 
Mo., 73 F.Suppf 852—^Hart v. Alu¬ 
minum Co. of America, D.C.Pa., 73 
F.Supp. 727—Sadler v. W. S. Dick¬ 
ey Clay Mfg. Co., D.C.Mo., 73 F. 
Supp. 690—Bullock v. U. S., D.C.N. 
J., 72 F.Supp. 445—Buffalo Creek 
Co-op. State Grazing Dist. v. An¬ 
derson, D.C.Mont., 72 F.Supp. 330 
—^Wilson V. Dias, D.C.Pa., 72 F. 
Supp. 198—King: v. Shepherd, D.C. 
Ark., 26 F.Supp. 357. 

Crockard v. Publishers, Satur¬ 
day Evening Post Magazine of 
Philadelphia, Pa., D.C.Pa., 19 F.R. 

D. 511—Hadar v. U. S., D.C.N.T, 
13 F.R.D. 149—Smith v. American 
Can Co., D.C.Ill., 8 F.R.D. 112— 
Gustafson v. Fred Wolferman, Inc., 
D.C.Mo., 6 F.R.D. 503—Weiss v. 
Los Angeles Broadcasting: Co., D.C. 
Cal., 6 F.R.D. 33, modified on oth¬ 
er grounds, C.CA., 163 F.2d 313, 
certiorari denied 68 S.Ct. 895, 333 
U.S. 876, 92 L.fed. 1152—Gage v. U. 
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tional facts are, or can be, supplied by amendment.'*! ] Federal Rules of Civil Procedure, 28 U.S.C.A., 


The dismissal may be under Rule 

S. Attorney, D.C.Pa., 3 F.R.D. 492 
—American Pomon Co. v. United 
Dyewood Corporation, D.C.N.T., 1 
P.R,D. 171. 

25 C.J. p 782 note 45, p 783 note 47. 

“Motions under Rule 12 (b) attack¬ 
ing the jurisdictional allegations of 
a conaplaint should be denied unless 
it is certain from the complaint it¬ 
self that jurisdiction is lacking. 
. . . Hence, only where the com¬ 

plaint is inherently defective and 
such defect is ascertainable from 
an examination of the complaint 
alone should a motion under this 
rule be successful.” 

U.S.—Lichten v. Eastern Airlines, D. 

C. N.Y., 8 F.R.D. 138, 139. 
failure to allege federal (luestion 
U.S.—Stein v. Brotherhood of Paint¬ 
ers, Decorators and Paper Hangers 
of America, D.C.N.J., 11 F.R.D. 153. 

Violation of constitutional rights 
D.C.—United Transport Service Emp. 
of America, CIO, ex rel. Wash. v. 
Kational Mediation Bd., 179 F.2d 
446, 85 U.S.App.DC. 352. 

Absence of Jurisdiction to certainty 
Complaint should not be dismissed 
for failure to contain allegations 
which confer jurisdiction unless from 
face thereof it appears to a certain¬ 
ty that plaintiff has not alleged, and 
cannot allege, a case conferring Ju¬ 
risdiction on the court. 

U.S.—Johnson v. Park City Consol. 

Mines Co., D.C.Mo., 73 P.Supp. 852. 
Diversity of citizenship 

(1) Generally. 

U.S.—National Maritime Union of 
America v. Curran, D.C.N.T., 87 F. 
Supp. 423. 

Howell V. Gray, D.C.Neb., 9 F.R. 

D. 544, motion denied 10 F.R.D. 
268. 

(2) Motion to dismiss action. Ju¬ 
risdiction of which IS purportedly 
based on diversity of citizenship, 
must be granted, where complaint 
contains no allegation as to citizen¬ 
ship of some of defendants. 

U.S.—Wilson V. Dias, D.C.Pa., 72 F. 

Supp. 198. 

(3) Where complaint against la¬ 
bor unions which were unincorpo¬ 
rated associations did not disclose 
diversity of citizenship, complaint 
would be dismissed for failure to 
state the jurisdictional grounds. 

U.S.—Stein v. Brotherhood of Paint¬ 
ers, Decorators and Paper Hangers 
of America, D.C.N.J., 11 F.R.D. 153. 

Amount In controversy 

(1) Generally. 

U.S.—^Radio Electronic Television 
Corporation v. Bartniew Distribut¬ 
ing Corporation, D.C.N.T., 32 F. 
Supp. 431—^Newcastle Products v. 
School Dist. of Blair Tp., D.C.Pa., 
18 P.Supp. 335. J 


8 (a) (1) of the I which requires ‘ 

(2) Where it was not certain from 
complaint and facts presented that 
plaintiff could not recover in an 
amount sufficient to confer jurisdic¬ 
tion on court, motion to dismiss was 
denied. 

U.S.—Kent v. Burwick, D.C.Mass., 3 
F.R.D. 48. 

(3) General allegation in the com¬ 
plaint as to the amount in contro¬ 
versy may be so aualified by other 
allegations as to require dismissal 
on the ground that it may not be 
said that jurisdiction appears on 
the face of the complaint. 

U.S. —Gibbs V. Buck, Fla., 59 S.Ct. 
725, 307 U.S. 66, 83 L.Ed. 1111— 
KVOS, Inc, V. Associated Press, 
Wash., 57 set. 197, 299 U.S. 269, 
81 L,Ed. 183. 

New Century Casualty Co. v. 
Chase, D.C.W.Va., 39 F.Supp. 768. 

Disjunctive allegations 

Even if one of disjunctive allega¬ 
tions of jurisdiction was insufficient, 
dismissal of action for such insuffi¬ 
ciency was improper, if the other was 
sufficient. 

U.S.—Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., C.A.N.Y., 
200 P.2d 876. j 

Jurisdictional averments held suffi¬ 
cient 

U.S.—Compton v. Union Supply Co., 
D.C.Pa., 110 P.Supp. 3—Woods v. 
Palumbo, D.C.Pa., 79 P.Supp. 998. 

Complaint held dismissible on mer¬ 
its, rather than for lack of jurisdic¬ 
tion. 

U.S.—Strachman v. Palmer, D.C. 
Mass, 82 F.Supp. 161, vacated in 
part on other grounds, C.A., 177 F. 
2d 427, 12 A L.R.2d 687. 

41. U.S.—Smith v. McCullough, Okl., 
46 set. 338, 270 U.S. 456, 70 L. 
Ed. 682—Norton v. Barney, Okl., 
45 S.Ct. 145, 266 U.S, 611, 69 B.Ed. 
413. 

Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., C.A.N.Y., 200 
F.2d 876. 

Jeffers v. U, S., D.C.Wis., 133 F. 
Supp. 426—Benner v. Interstate 
Dress Carriers, D.C.Pa., 129 F. 
Supp. 768—Lewis v. Clarence Coal 
Min. Co., D.C.Pa., 127 F.Supp. 797 
—National Maritime Union of 
America v. Curran, D.C.N.Y., 87 F. 
Supp. 423—Pay v. Douds, D.C.N.Y., 

78 P.Supp. 703, opinion adhered to 

79 P.Supp. 582, affirmed, C.A., 172 
F.2d 720—^Johnson v. Park City 
Consol. Mines Co., D.G.Mo., 73 F. 
Supp. 852—Sadler v. W, S. Dickey 
Clay Mfg. Co., D.C.Mo., 73 F.Supp. 
690. 

Decorative Cabinet Corp. v. Stor- 
Aid of Ohio, D.C.N.Y., 10 F.R.D. 266 
-—Smith V. American Can Co., D.C. 
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a short and plain statement of the 

Ill., 8 F.R.D. 112—Gustafson v. 
Fred Wolferman, Inc., D.C.Mo., 6 
P.R.D. 503. 

Amendments to cure omissions or 
defects in pleadings in general see 
supra § 323. 

Existence of jurisdictional amount 

(1) Generally. 

U.S.—Newsom v. E. I. Du Pont De 
Nemours & Co., C.A.Tenn., 173 F. 
2d 856, certiorari denied 70 S.Ct. 
70, 338 U.S. 824, 94 L.Ed. 600. 

Miller V. Miller, D.C.Pa., 149 F. 
Supp. 693. 

(2) Where, although there was an 
averment that there was a diversity 
of citizenship, there was nO' aver¬ 
ment that amount in controversy 
was within jurisdiction of the court, 
but examination of the complaint 
showed that such an averment would 
be justified, motion to dismiss would 
be overruled and plaintiff would be 
given opportunity to amend the com¬ 
plaint. 

U.S.—Hawkeye Cas. Co. v. Rose, D.C. 
Mo., 8 F.R.D. 586. 

Pailure to use opportunity to amend 
Where a party has been afforded 
opportunity by trial court to amend 
his complaint to correct defect in al¬ 
legations of jurisdiction, but has 
failed to do so, court must dismiss. 
U.S.—Hams v. American Legion, D. 

C. Ind., 162 F.Supp. 700. 

Diversity of citizenship 

(1) Generally. 

U.S.—^Keene Lumber Co. v. Leven- 
thal, C.C.A.Mass., 165 F.2d 815. 

National Maritime Union of 
America v. Curran, D.C.N.Y., 87 F. 
Supp. 423. 

(2) Where complaint did not de¬ 
clare that jurisdiction was founded 
on diversity, but alleged facts of citi¬ 
zenship and amount in controversy 
so as to disclose diversity jurisdic¬ 
tion between parties, complaint would 
not be dismissed, but could be amend¬ 
ed to allege diversity jurisdiction. 
U.S.—^Decorative Cabinet Corp. v. 

Stor-Aid of Ohio, D.C.N.Y., 10 F.R. 

D. 266. 

(3) An action was not dismissi¬ 
ble because of plaintiffs' failure to 
set out citizenship of defendants in 
view of statutory provision, former 
Judicial Code § 274c, 28 U.S.C.A. § 
399, that plaintiff may, where he has 
failed to set out in his petition citi¬ 
zenship of defendants, amend his 
pleading so to show, and, if such 
jurisdiction is thus shown, action 
shall be continued as though diver¬ 
sity of citizenship had been fully 
pleaded at inception of the suit. 

U.S.—Beneficial Industrial Loan Cor¬ 
poration V. Kline, D.C.Iowa, 4i F. 
Supp. 854, 
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grounds upon which the courts jurisdiction de- 

pends/^42 

Under the Federal Rules of Civil Procedure, Rule 
12 (b), 28 U.S.C.A., providing that every defense 
shall be asserted in a responsive pleading if one is 
required, except that certain designated defenses, 
including lack of jurisdiction over the subject mat¬ 
ter, may at the option of the pleader be made by 
motion, an objection based on lack of sufficient juris¬ 
dictional averments may be made by a motion to 
dismiss.'^® So, also, in cases in which the decision 
was rendered before such Rules became operative, 
or in which no reference is made to Rule 12 (b) 
of such Rules, it has been held, or recognized, that 


such objection may be made by motion to dismiss. 

A complaint filed in a federal court should not be 
dismissed for want of jurisdiction because of a 
mere technical defect such as would make it subject 
to a special motion to clarify,or for failure to set 
forth evidentiary facts on which jurisdiction may be 
based.^® 

Failure to state cause of action. A failure to state 
a proper cause of action calls for a judgment on the 
merits and not for a dismissal for want of jurisdic¬ 
tion;^'^ jurisdiction is not defeated by the possibil¬ 
ity that the averments may fail to state a cause 
of action on which petitioner can actually recover.^^ 


42. U.S.—^Williams v. Minnesota 

Min. & Co., D.CCal., 14 F.R. 

I>. 1—Rosenthal v. Fowler, D.C.N. 

T., 12 P.R.D 388—Bockelman v. 
Seaton, D.C.Mo., 4 F.R.D. 326— 
Gage V. U. S. Attorney, D.C.Pa., 3 
F,R.D. 492. 

43. U.S—^United Grocer’s Co. v. 
Sau-Sea Foods, Inc., D.C.N.T., 150 
F.Supp. 267—Ackerman v. J. I. 
Case Co., D.C.Wis., 74 F.Supp. 639 
—Corcoran v. Royal Development 
Co.. D.C.N.T., 35 F.Supp. 400, 401. 
affirmed, C.C.A., 121 F.2d 957, cer¬ 
tiorari denied 62 S.Ct. 360, 314 U.S. 
691, 86 L.Ed. 552, 

Continental Mining & Milling Co. 

T. Migliaccio, D.C.Utah, 16 F.R.D. 
217—^Williams v. Minnesota Min. 
& Mfg. Co., D C.Cal., 14 F R.D. 1— 
Rosenthal v. Fowler, D.C.N.T., 12 
F.R.D. 388. 

D.C.—^United Transport Service Emp. 
of America, C. I. O., ex rel Wash. 
V. National Mediation Bd., 179 F.2d 
446, 85 U.S.App.D.C. 352. 

Amotmt in controversy 

Under the Rule, a motion to dis¬ 
miss because amount actually in 
controversy is less than three thou¬ 
sand dollars exclusive of interest and 
costs is an appropriate manner to 
challenge allegations of jurisdiction- 
ClI fSLCl^S 

U.S.—Hahn v. Corley Mfg. Co., D.C. 
Tenn., 1 F.R.D. 505. 

Betroactlve operation of mle 

In view of Federal Rules of Civil 
Procedure, Rule 86, 28 U.S.C.A., tri¬ 
al court did not improperly permit 
filing of motion to dismiss petition 
which was fatally defective and 
which revealed lack of jurisdiction 
In trial court, pursuant to author¬ 
ity of Rule 12 (b), notwithstanding 
suit was instituted before Rule be¬ 
came effective. 

D.C.—International Trading Corpora¬ 
tion V. Edison, 109 F.2d 825, 71 
App.D.C. 210, certiorari denied 60 


S.Ct. 1099, 310 U.S. 652, 84 L Ed. 
1417. 

44. US.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L Ed. 1111 
—KVOS, Inc. V. Associated Press, 
Wash., 57 S.Ct. 197, 299 U.S. 269, 
81 LEd. 183. 

Carr v. Beverly Hills Corpora¬ 
tion, C.ACaL, 237 F.2d 323, re¬ 
versed on other grounds 77 S.Ct. 
1375, 354 U.S. 917, 1 L.Ed.2d 1433, 
rehearing denied 78 S.Ct. 7, 355 U. 
S. 852, 2 LEd 2d 60—Green v. 
Gage, C.A.Tex, 186 F.2d 984— 
Takashi Kataoka v. May Depart¬ 
ment Stores Co., C.C.A.Cal., 115 F. 
2d 521, certiorari denied May De¬ 
partment Stores Co. v. Takashi 
Kataoka, 61 S.Ct. 739, 312 U.S. 700, 
85 L.Ed. 1134—Gilstrap v. Stand¬ 
ard Oil Co., C.C.A.Cal., 108 F.2d 736, 
certiorari denied 61 S.Ct. 18, two 
cases, 311 U.S. 661, 662, 85 L.Ed. 
424, rehearing denied 61 S.Ct. 167, 
311 U.S 727, 85 L.Ed. 473, and 61 
S.Ct. 168, 311 U.S. 727, 85 L.Ed. 
473—^Ward v. Morrow, C.C.A.S.D , 
15 F.2d 660. 

Ladew v. Tennessee Copper Co., 

C. C.Tenn., 179 F. 245, affirmed 31 
S.Ct. 81, 218 U.S. 357, 54 L.Ed. 1069, 
and affirmed 31 S.Ct. 84, 218 U.S. 
369, 54 L.Ed. 1073. 

Robeson v. Fanelli, D.C.N.T., 94 
F.Supp. 62—^Reynolds v. Remick, 

D. C.Mass., 82 F.Supp. 281—Seese 

V. Bethlehem Steel Co.. D.C.Md., 74 
F.Supp. 412, affirmed, C.C.A., 168 F. 
2d 58—Gulbenkian v. Gulbenkian, 
D.C.N.T., 33 F.Supp. 19. 

Bockelman v. Seaton, D.C.Mo., 4 
F.R.D. 326. 

D.C.—Dayton v. Gillilland, 242 F.2d 
227, 100 U.S.App.D.C. 75, certiorari 
denied 78 S.Ct. 13, 355 U.S. 813, 2 
L.Ed. 2d 31. 

1 C.J. p 36 note 22—^15 C.J. p 826 
note 6—18 C.J. p 1182 note 72— 
25 C.J. p 782 note 45. 

Motion to dismiss for want of juris¬ 
diction generally see Dismissal and 
Nonsuit § 60. 


45. U.S.—Bell V. Preferred Life As- 
sur. Soc, of Montgomery, Ala., Ala., 
64 S.Ct. 5, 320 U.S. 238, 88 L.Ed. 
15. 

46. U.S.—National Maritime Union 
of America, AFL—CIO v. McLeod, 
DC.N.Y., 160 F.Supp. 945, 

47. U.S.—Bell V. Hood, Cal., 66 S. 
Ct. 773, 327 U.S. 678, 90 L.Ed. 939. 

Pellicer v. Brotherhood of Ry. 
& S. S. Clerks, Freight Handlers, 
Express & Station Emp., D.C.Fla., 
118 F.Supp. 254, affirmed, C.A., 217 
F.2d 205, certiorari denied 75 S.Ct. 
601, 349 U.S. 912, 99 L.Ed. 1246. 
D.C.—West Coast Exploration Co. v. 
McKay, 213 F.2d 582, 93 U.SApp. 
D C. 307, certiorari denied 74 S.Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 
“As frequently happens where ju¬ 
risdiction depends on subject mat¬ 
ter, the question whether jurisdic¬ 
tion exists has been confused with 
the question whether the complaint 
states a cause of action.” 

U.S.—Montana-Dakota Utilities Co. 

V. Northwestern Public Service 
Co, S.D., 71 S.Ct. 692, 694, 341 U.S. 
246, 95 L.Ed. 912. 

Absence of common-law jurisdic¬ 
tion over a contract claim in ab¬ 
sence of diversity of citizenship can¬ 
not be urged in support of a motion 
to dismiss for insufficiency of com¬ 
plaint. 

U.S.—^Mullen v. Fitz Simons & Con¬ 
nell Dredge & Dock Co., C.A,I11., 
172 F.2d 601, certiorari denied 69 
S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758, and Fitz Simons & Connell 
Dredge & Dock Co. v. Savela, 69 
S.Ct. 1534, 337 U.S, 959, 33 L.Ed. 
1758, 

48. U.S.—Bell V. Hood, Cal., 66 S.Ct. 
773, 327 U.S. 678, 90 L.Ed. 939. 

D.C.—West Coast Exploration Co. v, 
McKay. 213 F.2d 582, 93 U.S.App. 
D.C. 307, certiorari denied 74 S.Ct. 
850, 347 U.S. 989, 98 L.Ed. 1123. 
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§ 821. - Clear or Certain Nature of In¬ 

sufficiency 

A pleading claiming relief should not be dismissed for 
failure to state a claim on which relief can be granted 
unless it appears to a certainty that the pleader would 
be entitled to no relief under any state of facts which 
could be proved in support of the claim. 

A complaint, or other pleading claiming relief, 
should not be dismissed, without a hearing on the 


merits, for failure to state a claim on which relief 
can be granted, as by motion under the Federal 
Rules of Civil Procedure, Rule 12 (b) (6), 28 U.S.C. 
A., unless it appears to a certainty or beyond doubt, 
or it is clear and apparent to the court, that the 
pleader would be entitled to no relief under any 
state, or set, of facts which could be proved in sup¬ 
port of the claim, or the allegations.'^^ Xhis prin- 


49. U.S.—Conley v. Gibson, Tex., 78 
S.Ct. 99, 355 U.S. 41, 2 L.Ed.2d 80. 

Demandre v. Liberty Mut. Ins. 
Co., C.A.La., 264 F.2d 70—Central 
Ice Cream Co. v. Golden Rod Ice 
Cream Co., C.A.Ill., 257 F 2d 417— 
—Knudsen v. Torrington Co., C.A. 
Conn., 264 P.2d 2S3—Carss v. Out¬ 
board Marine Corp., C.A.Fla., 252 
F.2d 690—^Baldwin v. Morgan, C.A. 
Ala., 251 P.2d 780—Sherman v. Air 
Reduction Sales Co., C.A.Ohio, 251 
F.2d 543—Lada v. Wilkie. C.A.N.D., 
250 F.2d 211—Young v. Hicks, C.A. 
Mo., 250 F.2d 80—Moritt v. Fine, 
C.A.Fla., 242 F.2d 128—Millet v. 
Godchaux Sugars, Inc., C.A.La., 241 
F.2d 264—Fair v. U. S., C.A.Tex., 
234 F.2d 288—Sherwin v. Oil City 
Nat, Bank, C.A.Pa., 229 F.2d 835— 
Keenan v. Looney, C.A.Okl., 227 
F.2d 878—Lewis v. Brautigam, C. 
A.Fla., 227 F.2d 124, 55 A.L.R.2d 
605—Sunbeam Corp. v. Masters of 
Miami, Inc., C.A.Fla., 225 F.2d 191 
—Sidebotham v. Robison, C.A.CaL, 
216 F.2d 816—Des Isles v. Evans, 
C.A.Fla., 200 F.2d 614—Tauzin v. 
Saint Paul Mercury Indem. Co., 
C.A.La., 195 F.2d 223—Stanaland 
V. Atlantic Coast Line R, Co., C.A. 
Ga., 192 F.2d 432—^Foshee v. Da- 
oust Const. Co., C.A.Ind., 185 F.2d 
23—^American Federation of Labor 
V, W. U. Tel. Co., C.A.Ohio, 179 F. 
2d 535—Manosky v. Bethlehem- 
Hingham Shipyard, C.A.Mass., 177 
F.2d 529—^Woods v. Hillcrest Ter¬ 
race Corp., C.A.S.I)., 170 F.2d 980— 
Frederick Hart & Co. v. Record- 
graph Corp., C.A.Del., 169 F.2d 580 
— ^U. S. V, Arkansas Power & Light 
Co., C.aA.Ark., 165 F.2d 354— 
Fuerst v. Noell, C.C.A.Mo., 156 F.2d 
257—Dennis v. Village of Tonka 
Bay, C.C.A.Minn., 151 F.2d 411— 
Carroll v. Morrison Hotel Corp., 
C.C.A.I11., 149 F.2d 404—Castaing 
V. Puerto Rican American Sugar 
Refinery, C.C.A.Puerto Rico, 145 
F.2d 403—Publicity Building Real¬ 
ty Corporation v. Hannegan, C,C.A. 
Mo., 139 F.2d 683—Musteen v. 
Johnson, C.C.A.Ark., 133 F.2d 106— 
Continental Collieries v. Shober, C. 
C.A.Pa., 130 F.2d 631—Tahir Erk 
V. Glenn L. Martin Co., C.C.A.Md,, 
116 P.2d 865—Leimer v. State Mut. 
Life Assur. Co. of Worcester, 
Mass., C.C.A,Mo., 108 P.2d 302. 

Fitch V. Firestone, D.C.R.I., 173 
F.Suppi 131—Westheimer v. Ben¬ 


nett, D.C.N.Y., 172 F.Supp. 294— 
All Service Life Ins. Corp. v. Cat¬ 
ling, DC Cal., 171 F.Supp. 686— 
Mueller v. Rayon Consultants, Inc., 
D.C.N.Y., 170 F.Supp. 555—Pruden¬ 
tial Ins. Co. of America v. Insur¬ 
ance Agents’ Intern. Union (AFL- 
CIO), D.CN.Y., 169 F.Supp. 534— 
Mas V. Owens-Illinois Glass Co, 
D.C.Pa., 167 F.Supp. 657—U. S. Al¬ 
uminum Siding Corp. v. Dun & 
Bradstreet, Inc., D.C.N.Y., 163 F. 
Supp. 906—Mayor and Council of 
New Castle v, U. S., D.C.Del., 162 
F.Supp. 243—^H M H Publishing Co. 
V. Playboy Records, Inc., D.C.Ill., 
161 F.Supp. 540—Mil-Hall Textile 
Co. V. Dun & Bradstreet, Inc., D.C. 
N.Y., 160 F.Supp. 778—U. S. for 
Use and on Behalf of B. Katchen 
Iron Works, Inc. v. Standard Acc. 
Ins. Co., D.C.N.J., 158 F.Supp. 616, 
affirmed, C.A., 257 F.2d 78—Pat¬ 
rick V. Esso Standard Oil Co., D.C. 
N.J„ 156 F.Supp. 336—U. S. v. Fa¬ 
rina, D.C.N.J., 153 F.Supp. 819— 
Farbenfabriken Bayer, A. G. v. 
Sterling Drug, Inc., D.C.N.J., 153 
F.Supp. 589—^Kitsch v. Barnes, D.C. 
Cal., 153 F.Supp, 260—State of Cal. 
V. U. S., D.C.Cal., 151 F.Supp, 670 
—Benson v. U. S., D.C.Cal., 150 F. 
Supp. 610—Dorney v. Dairymen's 
League Co-op. Ass’n, D.C.N.J., 149 
F.Supp. 615—^Ropos V. Long 
Transp. Co., D.C.Pa., 147 F.Supp. 
698—Wilson v. Illinois Cent. R. 
Co., D.C.Ill., 147 F.Supp. 613—Wil¬ 
son v. U. S., D.C.Pa., 144 F.Supp. 
851—Fischer v. U. S. Fidelity & 
Guaranty Co., D.C.R.I., 144 F.Supp. 
315—Funk V. Peoples Natural Gas 
Co., D.C.Pa., 137 F.Supp. 625— 

Bulloch V. U. S., D.aUtah, 133 F. 
Supp. 885—Canning v. Star Pub. 
Co., D.C.Del., 130 F.Supp. 697— 

Savage v. Iowa Development Co., 
D.C.Minn., 130 F.Supp. 42, affirmed, 
C.A., 226 F.2d 936—^Palmisano v. 

News Syndicate Co., D.C.N.Y., 130 
F.Supp. 17—^U. S. for Use and Ben¬ 
efit of World Commerce Corp., S. 
A. V. Republic Const. & Mainte¬ 
nance Co., D.C.Virgm Islands, 129 
F.Supp. 651—Chapman v. Telex, 
Inc., D.C.Ga., 129 F.Supp. 567— 

Home Ii>s. Co. of N. Y. v. Michael 
Hoffman Fuel Co., D.G.Conn., 126 
F.Supp. 652—Parsons v. U. S., D. 
C.N.J., 126 F.Supp, 652—U. S. ex 
rel. Peters v. Carson, D.C.Pa., 126 
F.Supp. 137—Ginsburg v. Stern, D. 

116 


C.Pa., 125 F.Supp. 596, affirmed, C. 
A., 225 F.2d 245—Square D Co. v. 
United Elec., Radio and Mach. 
Workers of America, D.C.Mich., 123 
F.Supp. 776—^Whitmarsh v. Dura- 
stone Co., D.C.R.L, 122 F.Supp. 
806—Liberty Mut. Ins. Co. v. Bor- 
sari Tank Corp. of America, D.C. 
N.Y., 122 F.Supp. 645—U. S. v. 

Rizzo, D.C.N.Y., 119 F.Supp. 736— 
Hershel Cal. Fruit Products Co. v. 
Hunt Foods, D.C.Cal., 119 F.Supp. 
603—Terry Carpenter, Limited v. 
Ideal Cement Co., D.C.Neb., 117 F. 
Supp. 441—^Davis Electronics Co. v. 
Channel Master Corp., D.C.N.Y., 116 
F.Supp. 920—District 65, Distribu¬ 
tive, Processing and Office Work¬ 
ers Union of N. Y. and N. J. v. 
McKague, D.C.Pa., 115 F.Supp. 227, 
appeal dismissed, C.A., 216 F.2d 
153—Smith V. U. S., D.C.Del., 113 
F.Supp. 131—Sunbeam Corp, v. 
Payless Drug Stores, D.C.Cal., 113 
F.Supp. 31—Compton v. Union Sup¬ 
ply Co., D.C.Pa., 110 F.Supp. 3— 
Smith V. Vincent, D.C.Fla., 109 F. 
Supp. 451, affirmed, C.A., 204 F.2d 
945—Ludlow Mfg. & Sales Co. v. 
Textile Workers Union of Ameri¬ 
ca (CIO), D.C.Del., 108 F.Supp. 45 
—U. S. V. Bayer Co., D.C.N.Y., 105 
F.Supp. 955—Pennsylvania Grey¬ 
hound Lines v. Amalgamated Ass’n 
of St. Elec. Ry. & INIotor Coach 
Emp. of America, Division 1063, D. 
C.Pa., 105 F.Supp. 537—Joseph v. 
Farnsworth Radio & Television 
Corp., D.C.N.Y., 99 F.Supp. 701, 

affirmed, C.A., 198 F.2d 883—Gar¬ 
cia v. Hilton Hotels Intern., D.C. 
Puerto Rico, 97 F.Supp. 5—^McClel¬ 
lan V. Montana-Dakota Utilities 
Co., D.C.Minn., 95 F.Supp. 977— 
Glover v. Lee, Higginson Corp., D. 
C.Mass., 96 F.Supp. 604—^William 
A. Meier Glass Co. v. Anchor Hock¬ 
ing Glass Corp., D.C.Pa., 96 F.Supp. 
264—Green v. Equitable Powder 
Mfg. Co., D.C.Ark., 95 F.Supp. 127 
—Interstate Hosiery Mills v. Wal¬ 
nut Hosiery Mills, D.C.Pa., 94 F. 
Supp. 927—^Dyer v, MacDougall, D. 
C.N.Y., 93 F.Supp. 484—Ryan V. 
Jones, D.C.Pa., 92 F.Supp. 308— 
Michael v. St. Paul Mercury In¬ 
dem. Co., D.C.Ark., 92 F.Supp, 140 
—Welsh V. W. J. Diliner Trans¬ 
fer Co., D.C.Pa., 91 F.Supp. 686— 
Pierce Butler Radiator Corp. v. 
Luongo, D.C.Pa., 87 F.Supp. 56— 
U. S., for Use of Bruce Co. v. Fra- 
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ser Const. Co., D.C.Ark., 87 F.Supp. 
1—Gallagher v. Merritt-Chapman & 
Scott Corporation, D.C.IST.T., 86 F. 
Supp. 10 — Blass V. Weigel, D.C.N. 
J., 85 F.Supp. 775—Schmidt v. U. 

S., D.C.Kan., 84 F Supp 496, af¬ 
firmed, C.A., 179 F.2d 724, certio¬ 
rari denied 70 S.Ct. 1007, 339 U.S. 
986, 94 L.Ed. 1388—Christo v. TJ. 

S., D.C.Pa., 83 F.Supp. 960—Fry 
V. Schumaker, D.C.Pa., 83 F.Supp. 
476—^Amelbo v. Pennsylvania Salt 
Mfg. Co., D.C.Pa., 83 F.Supp. 456 
— Phillips V. Aid, Inc., D.C.Pa., 83 
F.Supp. 404—Michigan Consol. Gas 
Co. V. Panhandle Eastern Pipe 
Line Co., D.C.Mich., 83 F.Supp. 34, 
reversed on other grounds, C.A., 177 
P.2d 942—^MacDonald v. Winfield 
Corp., D.C.Pa., 82 F.Supp. 929— 
Hess V. Factors Corp. of America, 
DC Pa., 80 F.Supp. 727—^Wool¬ 
dridge Mfg. Co. V. R. G. La Tour- 
neau, Inc., D.C.Cal., 79 F.Supp. 908 
—Gibson v. Reynolds, D.C.Ark., 77 
F.Supp. 629, aflormed, C.A., 172 F. 
2d 95, certiorari denied 69 S.Ct. 
1170, 337 IJ.S. 925, 93 L.Ed. 1733— 
Creedon v. Bowman, D.C.Pa., 75 F. 
Supp. 265—Barrett v. National Mal¬ 
leable & Steel Castings Co., D.C. 
Pa., 68 F.Supp. 410—Ivancik v. 
Wright Aeronautical Corp., D.C.N. 
J., 68 F.Supp. 270—U. S. v. Cat¬ 
taraugus County, D.C.N.T., 67 F. 
Supp. 294—Bowles v. Sachnoff, D.C, 
Pa., 65 F.Supp. 538—Liken v. Shaf¬ 
fer, D.C.Iowa, 64 F.Supp. 432—Pow¬ 
er Transmission Co. v. Neuland, D. 

C. N.J., 58 F.Supp. 747—-Perry v. 
Creech Coal Co., D.C.Ky., 55 F. 
Supp. 998—Branch v. Birmingham, 

D. C.Iowa, 49 F.Supp. 229—Eberle 
V. Sinclair Prairie Oil Co., D.C. 
OkL, 35 F.Supp. 296, affirmed, C.C. 
A., 120 P.2d 746, 135 A.L.R. 1494— 
Equitable Life Assur. Soc. of XT. S. 
V. Saftlas, D.C.Pa., 35 F.Supp. 62. 

Owens Generator Co. v. H. J. 
Heinz Co., D.C.Cal., 23 F.R.D. 121 
—Lutz V. Security-First Nat. Bank 
of Los Angeles, D.C.Cal., 22 F.R.D. 
832—^Angel Creek Logging Co. v. 
Atlas Plywood Corp., D.C.Cal., 22 
F.R.D. 1—Atella v. General Elec. 
Co., D.C.R.I., 21 P.R.D. 372~Swen- 
son V. Suhl, D.C.Neb., 19 P.R.D. 517 
—^Hathaway Motors v. General Mo¬ 
tors Corp., D.C.Conn., 18 F.R.D. 283 
—^Fedorchak v. Montgomery Ward, 
D.C.Pa., 18 F.R.D, 1—Larson v. 
Port of New Tork Authority, D.C. 
N.Y., 17 F.R.D. 298—Kaplan v. 

Michtom, D.C.N.Y., 17 F.R.D. 228 
—H. Tate Co. v. Jiffy Enter¬ 
prises, D.C.Pa., 16 F.R.D. 571— 
.Spohn V. XJ. S., D.C.N.Y., 16 F.R.D. 
240—^XJ. S. V. National Ass’n of 
Leather Glove Mfrs., D.C.N.Y., 15 
F.R.D. 285—^Powell v. Puller Brush 
^Co., D.C.N.J., 15 F.R.D. 239— 

.Strauss v. Reading Co., D.C.Pa., 
14 F.R.D. 467—Roth v. Great At¬ 
lantic & Pac. Tea Co., D.C.N.T., 12 
.F.R.D. 383—Smedley v. Guy F. At¬ 
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kinson Co., D.C.Neb., 12 F.R.D. 355 
—Delaware Floor Products v. 
Franklin Distributors, D C.Pa., 12 
F.R.D. 114—^Rydberg v. Great 
Northern Ry. Co., D.C.Minn., 12 P. 

R. D. 108—Turner v. XJ. S. Gypsum 
Co., D.aOhio, 11 F.R.D. 545—Lex¬ 
ington Federation of Tel. Workers 
V. Kentucky Tel. Corp., D.C.Ky., 11 
F.R.D. 526—^Irwin v. Dinnel, D.C. 
Neb., 11 P.R.D. 192—^Williams v. 
Peters, D.C.Mass., 10 P.R.D. 446— 
Forstmann Woolen Co. v. Murray 
Sices Corp., D.C.NY., 10 P.R.D. 367 
— Sebo V. United Air Lines, D.C.N. 
Y,, 10 P.R.D. 327—^Howell v. Gray, 
D.C.Neb., 9 F.R.D. 544, motion de¬ 
nied 10 F.R.D. 268—U. S. v. Potol- 
ski, D.C.NY., 10 F.R.D. 235—Ro¬ 
senberg V. Cohen, D.C.Pa., 9 F.R.D. 
328—Fremont Cake & Meal Co. v. 
Wilson & Co., D.C.Neb., 9 P.R.D. 
243—J. W. Terteling & Sons v. 
Central Neb. Public Power & Irr. 
Dist., D.C.Neb.. 8 F.R.D. 210— 
Hornbeck v. Dorn Mfg. Co., D.C. 
Iowa, 7 F.R.D. 605—^Woods v. Par¬ 
sons, D.C.Neb., 7 P.R.D. 628— 
Bowles V. Sauer, D.C Pa., 6 F.R.D. 
571 —Porter v. Elliott, D.C.Pa., 5 
F.R.D. 223—Berghane v. Radio 
Corp. of America, D.C.Del., 4 P.R. 
D. 446—Tyler Fixture Corporation 
V. Dun & Bradstreet, D.C.Mich., 3 
F.R.D, 258—^Keasbey & Mattison 
Co. V. Rothensies, D.C.Pa., 1 F.R.D. 
626. 

Alaska—Wilson v. Eberle, 15 Alaska 
260. 

D.C.—Francis O. Day Co. v. Shapiro, 
267 F.2d 669, 105 U.S.App.D.C. 392 
—Callaway v. Hamilton Nat. Bank 
of Wash., 195 F.2d 656, 90 U.S.App. 
D.C. 228—Domestic & Foreign 
Commerce Corp. v. Littlejohn, 165 
P.2d 235, 83 U.S.App.D.C. 13, re¬ 
versed on other grounds Larson v. 
Domestic & Foreign Commerce 
Corp., 69 S.Ct. 1457, 337 U.S. 682, 
93 L.Ed. 1628, rehearing denied 70 

S. Ct. 31, 338 U.S, 840, 94 L.Ed. 514. 
“The rules contemplate the reso¬ 
lution of a complaint in respect of 
whose sufficiency there is doubt ei¬ 
ther in fact or in law only after a 
trial upon the merits of the case." 
U.S.—Surface v. Safeway Stores, D. 

C.Neb., 7 F.R.D. 478, 479. 

Reasons for rule 

(1) Judgment dismissing action 
after dismissal of complaint for fail¬ 
ure to state claim is res judicata 
and bars another action on same 
claim. 

U.S.—^Mullen v. Fitz Simons & Con¬ 
nell Dredge & Dock Co., C.A.Ilh, 
172 F.2d 601, certiorari denied 69 
S.Ct. 1534, 337 U.S. 969, 93 L.Ed. 
1758, and Fitz Simons & Connell 
Dredge & Dock Co. v. Savela, C.A. 

Ill., 69 S.Ct. 1534, 337 U.S. 969, 93 
L.Ed. 1758. 

(2) Cases generally are to be tried 
on their proofs rather than on plead¬ 
ings. 


U.S.—^King Edward Bmp. Federal 
Credit Union v. Travelers Indem. 
Co.. C.A.Pla., 206 F,2d 726—Stana- 
land V. Atlantic Coast Line R. Co., 
C.A.Ga., 192 P.2d 432. 

(3) Present practice in United 
States courts favors determination 
of cases on their merits rather than 
on sufficiency of pleadings. 

U.S.—Fremont Cake & Meal Co. v. 
Wilson & Co., D.C.Neb., 9 F.R.D. 
243. 

(4) Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., afford a defendant 
means of obtaining speedy disposition 
of a plaintiff’s claim without founda¬ 
tion or substance by securing more 
definite statement under Rule 12 (e) 
and thereafter applying for judg¬ 
ment on pleadings under Rule 12 (h) 
(1), or by moving for summary judg¬ 
ment under Rule 56. 

U.S.—Sidebotham v. Robison, C.A. 
CaL, 216 F.2d 816—Leimer v. State 
Mut. Life Assur. Co. of Worcester, 
Mass., C.C.A.MO., 108 P.2d 302. 

No possible right to relief 
U.S.—Black V. First Nat. Bank of 
Mobile, Ala., C.A.Ala., 255 F.2d 373 
—Byrd V. Bates, C.A.Tex., 220 F.2d 
480—Seymour v. Union News Co., 
C.A.I11., 217 F.2d 168—Chicago & N. 
W. Ry. V. First Nat. Bank of Wau¬ 
kegan, C.A.Ill., 200 F,2d 383—John 
Walker & Sons v. Tampa Cigar Co., 
C.A.Fla., 197 F.2d 72—Davila v. 
Porto Rico Light & Power Co., C. 
C.APuerto Rico, 143 F.2d 236— 
Stratton v. Farmers Produce Co., 
C.C.A.Ark., 134 P.2d 825. 

Shipley v. Atlantic Greyhound 
Corp., D.C.W.Va., 164 F.Supp. 327 
—Daniels v. Chanute Air Force 
Base Exchange, D.C.Iil., 127 F.Supp. 
920—Sheppard v. American Dredg¬ 
ing Co., D.C.Pa., 77 F.Supp. 73— 
Mennicucci v. F. & P. Brakelyne 
Service, D.C.N.J., 58 F.Supp. 720, 
Commerce Oil Refining Corp. v. 
Miner, D.C.R.I., 22 F.R.D. 5—Lich- 
ten V. Eastern Airlines, D.C.NY., 

8 F.R.D. 138. 

No right to relief on any theory 
U.S.—Carss v. Outboard Marine Corp., 
aA.Fla., 252 F.2d 690—Lewis v. 
Brautigam, C.A.Pla., 227 P.2d 124, 
55 A.L.R.2d 505. 

Kowalewski v. Pennsylvania R. 
Co., D.C.Del., 141 F.Supp. 565— 
Reeser v. Philadelphia Nat. League 
Club, D.aPa., 84 F.Supp. 947. 

No right under any discernible cir¬ 
cumstances 

U.S.—^U. S. V. American Radiator & 
Standard Sanitary Corp., D.C.Minn., 
115 F.Supp. 422. 

Ijegal certainty; matter of law 

(1) District court should not dis¬ 
pose of a case solely on the plead¬ 
ings unless it appears with legal cer¬ 
tainty that under any set of facts 
plaintiff would not be entitled to re¬ 
lief. 
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ciple has been declared to be universally recog-mzed 
by the courts, and to be applicable whether the 
motion to dismiss the complaint is initiated by de¬ 
fendant or by the court.^l In this connection, it is 
held that no matter how likely it may seem that the 
pleader will be unable to prove his claim, or case, 
he is entitled, on averring a claim, to an opportunity 
to try to do so.^^ 


The motion to dismiss will not be granted unless it 
clearly appears that the facts do not authorize relief 
or that relief is barred by some fact alleged,^^ or 
that the allegations of fact are insufficient to entitle 
plaintiff to recover.^^ The complaint should not be 
dismissed if it is reasonably conceivable that at 
trial plaintiff might establish a cause of action,^5 or 


XJ.S.—Smith V. Cushman Motor 
Works, D.C.Neb., 8 F.R.D. 221. 
(2) In order to justify dismissal 
of complaint for insufficiency of 
statement, it must appear as a mat¬ 
ter of law that under no state of 
facts which could be proved in sup¬ 
port of claims pleaded would plain¬ 
tiff be entitled to any relief. 

U.S.—^Dutton V. Cities Service De¬ 
fense Corp., C.A.Ark.. 197 F.2d 
458. 

Constniction in favor of plaintiff 

(1) Complaint is not vulnerable to 
motion to dismiss for failure to state 
claim on which relief can be grant¬ 
ed, unless under the complaint, lib¬ 
erally construed in light most favor¬ 
able to plaintiff and with all doubts 
resolved in his favor, it appears to a 
certainty that plaintiff would be en¬ 
titled to no relief under any state of 
facts which could be proved in sup¬ 
port of claim asserted by him. 

XJ.S.—Gruen Watch Co. v. Artists Al¬ 
liance, C.A.Cal., 191 P.2d 700. 

Tobin V. Chambers Const. Co., 
D.C.Neb., 15 F.R.D. 47—^Welcher 
V. XJ. S., D.CArk, 14 F.R.D. 235— 
Irwin V. Dinnel, D C.Neb., 11 P.R. 
D. 192. 

(2) Construction in favor of plead¬ 
er generally see infra § 851. 

50. U.S.—Parsons v. U. S., D.C.N.J., 
126 F.Supp. 552. 

51. D.C.—Dollar v. Land, 154 F.2d 
307, 81 U.S.App.D.C. 28, affirmed 
67 S.Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

Dismissal on court's own motion gen¬ 
erally see infra § 841. 

52. U.S.—Kingwood Oil Co. v. Bell, 
C.A.I11., 204 F.2d 8—Peterson Steels 
V. Seidmon, C.A.Ill., 188 P.2d 193 
—Frederick Hart & Co. v. Record- 
graph Corp., C.A.Del., 169 F.2d 580 
—Montgomery Ward & Co. v. 
Danger, C.C.A.Mo., 168 F.2d 182— 
Porter v. Karavas, C.C.A.N-M., 157 
P.2d 984—Carroll v. Morrison Ho¬ 
tel Corp., C.C.A.I11., 149 F.2d 404 
—Louisiana Farmers’ Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, C.C.A.Ark., 131 
P.2d 419—Continental Collieries v. 
Shober, C.C.A.Pa., 130 F.2d 631— 
Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., C.C.A.Mo., 
105 F.2d 302. 

U. S. for Use and on Behalf of 
B* Katchen Iron Works, Inc. v. 


Standard Acc. Ins. Co., D.C.N.J., 
158 F.Supp. 616, affirmed, C A., 257 
P.2d 78—Ropos v. Long Transp 
Co., D.C.Pa., 147 F.Supp. 698—^Wag¬ 
ner V. New York, O. & W. Ry., D.C. 
Pa., 146 F.Supp. 926—Leemon v. 
South Jersey Port Commission, D. 

C. N.J., 145 F.Supp. 828—U. S. for 
Use and Benefit of World Com¬ 
merce Corp., S. A. V. Republic 
Const. & Maintenance Co., D.C.Vir¬ 
gin Islands, 129 F.Supp. 651—Par¬ 
sons V. U. S., D.C.N.J., 126 F.Supp. 
552—^U. S. ex rel. Peters v. Carson, 

D. C.Pa., 126 F.Supp. 137—Ginsburg 
V. Stern, D.C.Pa., 125 F.Supp. 596, 
affirmed, C.A., 225 P.2d 245—Penn¬ 
sylvania Greyhound Lines v. Amal¬ 
gamated Ass’n of St. Elec. Ry. & 
Motor Coach Emp. of America, Divi¬ 
sion 1063, D.C Pa., 105 F.Supp. 537 
—Shapiro v. Royal Indem. Co., D. 
C.Pa., 100 F.Supp. 801—Pry v. 
Schumacher, D.C.Pa., 83 F.Supp. 
476—Creedon v. Bowman, D.C.Pa., 
75 F.Supp. 265. 

Hutchison V. New Amsterdam 
C J Co, D.C.Pa., 13 F.R.D. 175— 

U. S. Guarantee Co. v. Mountaineer 
Engineering Co., D.C.Pa., 12 F.R.D. 
520—Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
P.R.D. 114. 

“Even then [when it appears to a 
certainty that plaintiff cannot possi- j 
bly be entitled to relief under any 
set of facts which could be proved 
in support of his allegations] a court 
ordinarily should not dismiss the 
complaint except after affording ev¬ 
ery opportunity to the plaintiff to 
state a claim upon which relief might 
be granted.” 

U.S.—Black V. First Nat. Bank of 
Mobile, Ala., CA.Ala., 255 P.2d 373, 
375—Byrd v. Bates, C.A.Tex., 220 
P.2d 480, 482—John Walker & Sons 

V. Tampa Cigar Co., C.A,Pla., 197 
P.2d 72, 73. 

53. U.S.—^Atlantic Coast Line R. Co. 
V, Mims, C.A.Ga., 199 P.2d 582— 
Kohler v. Jacobs, C.C.A.Ga., 138 F. 
2d 440. 

“A complaint must clearly be with¬ 
out merit to be dismissed, but ab¬ 
sence of law or facts to support the 
claim, or disclosure of a necessarily 
fatal fact, may result In dismissal.” 
U.S.—Smith V. U. S., D.C.DeL, 113 
F.Supp. 131, 133. 

“This court ... Is under a 
clear mandate . • not to dis¬ 


miss a complaint for insufficiency 
unless it clearly appears that by no 
stretch of the imagination is plain¬ 
tiff entitled to any relief for the 
claim asserted in the complaint.” 

U.S—^Kozlowski v. Ferrara, D.C.N. 

Y., 117 F.Supp. 650, 653. 

No relief under any factual situation 
Where court could not say, at time 
of motion by defendant to dismiss 
entire complaint, that under any 
factual situation which might be es¬ 
tablished within the framework of 
the complaint, liberally construed, no 
relief could be granted plaintiff, mo¬ 
tion was not well taken. 

U.S.—^Kansas-Nebraska Natural Gas 
Co. V. City of Hastings, Neb., D.C. 
Neb., 10 F.R.D. 280. 

54. U.S.—Union Planters Nat. Bank 
V. Henslee, C.C.A.Tenn., 166 F.2d 
993, reversed on other grounds 69 
S.Ct. 290, 335 U.S. 595, 93 L.Ed. 
259, rehearing denied 69 S.Ct. 601, 
336 U.S. 915, 93 L.Ed. 1078. 

American Fruit Growers v. S. T. 
Runzo & Co., D.C.Pa., 95 F.Supp. 
842. 

Adduction of evidence 

Federal courts, under the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
will dismiss an entire complaint only 
where it clearly appears that under 
no reasonable appraisal of the plead¬ 
ing can evidence be adduced which 
will support the allowance of relief 
in favor of claimant. 

U.S.—Surface v. Snfeway Stores, D.C. 
Neb., 7 F.R.D. 478. 

55. U.S.—Cohen v. U. S., C.C.A.Minn.,. 
129 F.2d 33. 

Power Transmission Co. v. Neu- 
land, D.C.N.J., 58 F.Supp. 747. 
Infirm complaint 

Such motion should be denied, al¬ 
though complaint be infirm, if it is 
reasonably conceivable that at trial 
plaintiff might establish a cause of 
action. 

U.S.—U. S. V. Thurston County, Neb., 
D.C.Neb., 54 F.Supp. 201, affirmed, 
C.C.A., 149 F.2d 485, certiorari de¬ 
nied 66 S.Ct. 58, 326 U.S. 744, 90 
L.Ed. 444, rehearing denied 66 S. 
Ct. 138, 326 U.S. 808, 90 L.Ed. 493. 
Opportunity to try case on merits 
Motion to dismiss should not be* 
sustained if it appears that there* 
is a possibility that plaintiff can. 
make proof of a cause of action, as 
claimed in the complaint, if grantedi 
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"his right to the relief prayed for,^® or to some re- 

iief.57 

•§ 822. Particular Defects or Requirements 

Particular defects in pleading, such as informality, 
vagueness, and lack of detail, and particular require¬ 
ments, as with respect to simplicity, conciseness, and 
directness, and addresses of parties and attorneys, have 
variously been held, or held not, to require or justify 
dismissal. 

Mere in formality, want of particularity,or 
lack of detail^ 0 or of artistryin the averment of 
a claim will not support a motion to dismiss. Like¬ 
wise, mere vaguenessor indefiniteness^^ is not a 
ground for dismissing a complaint, if it states a claim 
showing that plaintiff is entitled to relief, and the 
motion will not be granted for vagueness in a plead¬ 
ing which does not render it so indefinite and uncer¬ 
tain that a decree cannot be entered thereon.The 
contention that the complaint confounds several 
causes of action in a single count, thus violating 
the requirement that it be simple, concise, and direct, 
is irrelevant to the objection as to its sufficiency, on 


motion to dismiss.^® 

On the other hand, where the averments of a com¬ 
plaint are so argumentative and ambiguous that it 
is difficult to determine either the nature of the claim 
stated or the nature of the relief sought, the com¬ 
plaint will be dismissed for failure to contain a short 
and plain statement of the claim showing that the 
pleader is entitled to relief.^'^ 

Clarity; intelligihility. The fact that a complaint 
may not be' fully clear,^8 or is hard to understand,^^ 
should not bring about its dismissal, particularly in 
view of the Federal Rules of Civil Procedure, Rule 
8 (f), 28 U.S.CA., requiring that all pleadings shall 
be so construed as to do substantial justiceJ^^ How¬ 
ever, an unintelligible complaint must be dismissed 
for failure to state a cause of action.'^^ 

Simplicityj conciseness, and direchtess, A com¬ 
plaint which is in fair compliance with the Federal 
Rules of Civil Procedure, Rule 8 (e) (1), 28 U.S.C. 
A., requiring that each averment of a pleading shall 
be simple, concise, and direct, will not be dismissed 


the opportunity to try the case on 
the merits. 

,XJ.S.—Jefferson Hotel Co. v. Jeffer¬ 
son Standard Life Ins. Co., D.C. 
Mo., 7 F.R.D, 722. 

*56. XJ.S.—Sparks v. England, C.C.A. 
Mo., 113 F.2d 579. 

Dodson V. St. Louis-San Francis¬ 
co Ry. Co., D.C.Mo., 81 F.Supp, 356. 

U. S. V. Association of Am. Rail¬ 
roads, D.C.Neb., 4 F.R.D. 510. 

67. TT.S.—Jung v. K. & D. Min. Co., 
C.A.IIL, 260 F.2d 607—^Montgomery 
Ward & Co. v. Danger, C.C.A.Mo., 
168 F.2d 182. 

Boris V. Moore, D.C.Wis., 152 F. 
^Supp. 595, affirmed, C.A,, 253 F.2d 
523. 

“The court should not dismiss an 
action upon the pleadings where 
there is any reasonable possibility 
that plaintiff, within the ambit of 
the complaint, may establish by evi¬ 
dence facts which would entitle her 
to relief.” 

TJ.S.—^Mullins v. Clinchfield Coal 
Corp., D.C.Ya., 128 F.Supp. 437, 440, 
affirmed, C.A., 227 F.2d 881, certio¬ 
rari denied 76 S.Ct. 1048, 351 U.S. 
982, 100 L.Bd. 1496. 

68. U.S.—Brauch v. Birmingham, D. 
C.Iowa, 49 F.Supp. 229. 

59. U.S.—Brauch V. Birmingham, 
supra. 

60. U.S.—^Mueller v. Rayon Consult¬ 
ants, Inc., D.C.N.T., 170 F.Supp. 
555—^Rogers v. Dwight, D.C.Wis., 
145 F.Supp. 537—Hess v. Factors 
Corp. of America, D.C.Pa., 80 F. 
Supp. 727. 


61. U.S.—Calabrese v. Chiumento, D. 

C. N.J., 3 F.R.D. 436. 

62. U.S.—Glus V. Brooklyn Eastern 

Dist. Terminal, N.Y., 79 S.Ct. 760. 

359 U.S. 231, 3 L.Ed 2d 770. 

Mueller v. Rayon Consultants, 

Inc,, D.C.N.T., 170 F.Supp. 555— 

Rogers v. Dwight, D.C.Wis., 145 F. 

Supp. 537—Hess v. Factors Corp. 

of America, D.C.Pa., 80 F.Supp. 

727. 

Proper procedure; necessity of ap¬ 
propriate motion 

(1) Proper procedure used to at¬ 
tack a pleading that is vague and 
ambiguous is by motion for more 
definite statement and not by motion 
to dismiss. 

U.S.—Fedorchak v. Montgomery 

Ward, D.C,Pa., 18 F.R.D. 1. 

(2) Where a petition, sufficient to 
withstand a motion to dismiss, 
would be vulnerable to such an at¬ 
tack, if case were fully stated, the 
proper procedure is by motion for 
more definite statement or for a 
bill of particulars. 

U.S.—Johnson v. Johnson &, Co., D.C. 

Ga., 2 F.R.D. 291—^Rambo v. U. S., 

D. C.Ga., 2 F.R.D. 200. 

(3) Complaint which charged that 
defendant company designated to re¬ 
ceive as trustee and carrier oil pro¬ 
duced from lands of Osage Indian 
Tribe deliberately and repeatedly un¬ 
derstated volume of oil received for 
purpose of defrauding tribe was suf¬ 
ficient as against motion to dismiss, 
in absence of any motion under Fed¬ 
eral Rules of Civil Procedure for a 
more definite statement or for a bill 
of particulars. 


U.S.—^U. S. V. Sinclair Refining Go., 

C. C.A.Okl., 126 F.2d 827. 

(4) Defendant desiring more par¬ 
ticular or definite information than 
was set forth in complaint should 
not have filed a motion to dismiss, 
but should have resorted to means 
provided by Federal Rules of Civil 
Procedure for securing that informa¬ 
tion. 

U.S.—Federal Life Ins. Co. v. Holod, 

D. C.Pa., 28 F.Supp. 270. 

63. U.S.—Rogers v. Dwight, D.C. 
Wis., 145 F.Supp. S37, 

64. U.S.—Porter v. Karavas, C.C.A. 
N.M., 157 P.2d 984. 

65. U.S.—Berger v. McHugh, D.C. 
Pa., 26 F.Supp. 107. 

66. U.S.—^Mullen v. Fitz Simons & 
Connell Dredge & Dock Co., CA. 
Ill., 172 F.2d 601, certiorari denied 
69 S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758, and Fitz Simons & Connell 
Dredge & Dock Co. v. Savela, 69 
S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758. 

67. U.S.—Stein v. Brotherhood of 
Painters, Decorators and Paper 
Hangers of America, D.C.N.J., 11 
F.R.D. 153. 

68. U.S.—Calabrese v. Chiumento, D. 
C.N.J., 3 P.R.D. 435. 

69. U.S.—Brooks v. Pennsylvania R, 
Co., D.C.N.T., 91 F.Supp. 101. 

70. U.S.—Brooks v. Pennsylvania R. 
Co., supra. 

71. U.S.—^U. S. ex rel. Farmer v. 
Skeen, D.C.W.Va., 107 F.Supp. 877, 
appeal dismissed, C.A., 203 F.2d 
950. 
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for violation of the a complaint which 

plainly violates the Rule will be dismissed, and 
the court clearly is empowered to dismiss an entire 
complaint without prejudice on the basis of the Rule, 
where there is a gross violation of the spirit there¬ 
of.The dismissal of a complaint without preju¬ 
dice, on the basis of this provision of the Rule is 
largely within the discretion of the court. 

Under other authority, the fact that a complaint 
is neither a short nor a plain statement of the claim 
showing that the pleader is entitled to relief, as 
required by Rule 8 (a) (2), does not in itself justify 
a dismissal.'^® So, a complaint which is prolix and 
contains a large amount of unnecessary detail and 
evidentiary matter, but which clearly apprises de¬ 
fendant of the claims which he is called on to meet 
will not be dismissed and the fact that a long 
complaint is detailed and not drafted with the de¬ 
sired brevity docs not require its dismissal, where 
it is not impossible to answer the matters as set forth 
in the complaint in a clear and adequate manner, 
and where defendant has not been otherwise preju¬ 
diced by the alleged prolixity.'^^ Hov/ever, the dis¬ 
missal of a complaint without prejudice, as not meet¬ 
ing this requirement has been held not an abuse of 
discretion;and a complaint has been dismissed, on 
this ground, with leave to amend.^*^ 

Motions to dismiss on these grounds are not fa- 
vored,^^ and will not be granted unless some preju¬ 
dice to the moving party is shown it has been held 


that motions under these provisions do not go to 
the sufficiency of the complaint, and that failure 
to comply therewith is not ground for dismissal.®^ 

If any single count of the declaration or com¬ 
plaint meets the requirements of Rule 8, the dis¬ 
missal of the action would constitute an abuse of 
judicial discretion,^^ especially in view of the re¬ 
quirement of the Rule, in subdivision (f), that ^'alL 
pleadings shall be so construed as to do substantial 
justice.’^SS complaint will not be dismissed be¬ 
cause it includes a number of allegations which are 
not essential to the statement of the claim, but are 
matters of inducement included as background ma¬ 
terial to a clearer imderstanding of the relations of 
the parties to the suit.^® 

Without reference to any particular Rule, it has 
been held that a complaint will be dismissed if it 
does not present an orderly statement of the claims, 
set forth in clear and definite language, so that 
separate issues may be properly framed and a trial 
follow without unnecessary complications. 

Pleading evidence. Under the Federal Rules of 
Civil Procedure, 28 U.S.CA., pleading evidence is 
no longer a ground for dismissal as long as it appears 
that plaintiff is entitled to relief.^s Where a bona 
fide complaint is filed that charges every element 
necessary to recover, summary dismissal of a civil 
case for failure to set out evidential facts can seldom 
be justified.^^ 


72. TT.S.—^United Shoe Machinery 
Corporation v. Becker, D.C.N.T., 51 
F.Supp. 802. 

73. TJ.S.—Cranney v. Trustees of 
Boston University, D.C.Mass., 139 
F.Supp. 130. 

B.C.—Renshaw v. Renshaw, 163 F.2d 
310, 80 U.S.App.B.C. 390. 

Complaint held too long 
U.S.—Cranney v. Trustees of Boston 
University, D.C.Mass., 139 F.Supp. 
130. 

Complaint dismissed 

(1) Complaint, comprising’ one hun¬ 
dred and fifty-four paragraphs, which 
was complex, prolix, contradictory, 
and replete with conclusions entan¬ 
gled with allegations of fact, was 
reoLuired to he dismissed for viola¬ 
tion of Rule. 

U.S.—Picking v. Pennsylvania R. Co., 
D.C.Pa., 3 F.R.D, 425, reversed on 
other grounds, C.C.A., 161 F.2d 

240, rehearing denied 152 F.2d 753. 

(2) Complaint which was verbose, 
confusing, equivocal, and replete with 
evidentiary matter and with 
‘"and/ors,” would be dismissed with 
leave to amend. 

U.S.—Binger v, Unger, D.C.N.T., 6 F. 
R,D. 44. 


74. U.S.—^lafrate v. Compagnie Gen¬ 
eral e Transatlantique, D.C.N.Y., 12 
F.R.D. 71. 

Discretion, held not abused in dis¬ 
missing complaint without prejudice. 
U.S.—Carrigan v. California State 
Legislature, C.A.Cal., 263 F.2d 560. 

75. D.C.—^Renshaw v. Renshaw, 153 
F.2d 310, 80 U.S.APP.D.C. 390. 

76. U.S.—Byrd v. Bates, C.A.Tex., 
220 F.2d 480. 

Kamen Soap Products Co. v. 
Struthers Wells Corp,, D.C.N.Y., 
159 F.Supp. 706. 

Other remedy 

This should be corrected by mo¬ 
tions to strike redundant matter and 
for a more definite statement, under 
Rule 12 (e), (f). 

U.S.—Byrd v. Bates, C.A.Tex., 220 F. 
2d 480. 

77. U.S.—^Kamen Soap Products Co. 

V. Struthers Wells Corp., D.C.N.Y., 
169 F.Supp. 706. j 

78. U.S.—C. H. Little & Co. v. Gay 
Apparel Corp,, D.C.N.Y., 108 F.Supp. 
762. 

79. U.S.—Carrigan v. California 

State Legislature, C.A.Cal., 263 F. 
2d 560. 


80. U.S.—^Binger v. Unger, D.C.N.T., 
6 F.R.D. 44. 

81. U.S.—^Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
159 F.Supp. 706. 

82. U.S.—Kamen Soap Products Co. 
V. Struthers Wells Corp., supra. 

Prejudice held not shown 
U.S.—Kamen Soap Products Co. 
Struthers Wells Corp., supra. 

83. U.S.—International Tag & Sales- 
book Co. V. American Salesbook 
Co., D.C.N.Y., 6 P.R.D. 45. 

84. U.S.—Cooper v. R. J. Reynolds 
Tobacco Co., C.A.Mass., 234 F.2d 
170. 

85. U.S.—Cooper v. R. J. Reynolds 
Tobacco Co., supra. 

86. U.S.—^Neumann v. Bastian-Bless- 
ing Co., D.C.IIL, 71 F.Supp. 803. 

87. U.S.—^Kertes Mfg. Corp. v. Spei- 

del Corp., D.C.N.Y., 93 F.Supp. 

483. 

88. U.S.—Kamen Soap Products Co. 
V. Struthers Wells Corp., D.C.N.Y., 
169 F.Supp. 706—Rogers v. Dwight* 
D.C.Wis., 145 F.Supp. 637. 

89. U.S.—^U. S. V. Employing Plaster¬ 
ers’ Ass’n of Chicago, Ill., 74 S.Ct. 
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Signature; verification. Failure to sign a plead¬ 
ing, as required by the Federal Rules of Civil Proce¬ 
dure, Rule 11, 28 U.S.C.A., will not justify dismissal 
of the action.Under a provision of the Rule that 
^'except when otherwise specifically provided by 
rule or statute, pleadings need not be verified,’’ fail¬ 
ure to verify a complaint has been held not to re¬ 
quire dismissal. 

Address of party or attorney. The failure of a 
complaint to give plaintiff’s street and post office ad¬ 
dress, as required by court rule ,^2 or properly to 
allege the residence of defendant, has been held 
not a ground for dismissal; nor will a complaint be 
dismissed for failure of the attorney signing the 
complaint to state his address, as required by the 
Federal Rules of Civil Procedure, Rule 11, 28 U.S.C. 
A.94 

Before the taking effect of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., dismissal was refused, 
in the discretion of the court, for alleged failure 
to comply with a district court rule relative to a 
statement of plaintiff’s address in his initial plead¬ 
ing. 95 

Numbered paragraphs; separate counts, A com¬ 
plaint which makes no pretense of observing the 
requirement of the Federal Rules of Civil Procedure, 
Rule 10 (b), 28 U.S.C.A., that ^'all averments of 
claim . . . shall be made in numbered para¬ 

graphs, the content of each of which shall be limited 
as far as practicable to a statement of a single set 
of circumstances,” will be dismissed.^® Dismissal 
under this provision, and the further provision of 
the Rule that '"each claim founded upon a separate 
transaction or occurrence • . . shall be stated 

in a separate count . . . whenever a separa¬ 

tion facilitates a clear representation of the matters 


set forth,” has been held to be within the discretion 
of the court.97 

Under other authority, a motion under Rule 10 (b) 
does not go to the sufficiency of the complaint, and 
failure to comply with the Rule is not ground for 
a dismissal also, since the enactment of Rule 12 
(b), the failure to state claims separately is no longer 
a ground for dismissal, although it is the better 
practice, and more consonant with the requirement 
of the Rules and the spirit of the simpler procedure 
they inaugurated, to state them separately.99 

§ 823. Counterclaims, Cross Claims, and 
Third-Party Complaints 

Tha propriety of dismissing counterclaims, cross 
claims, and third-party complaints is determined by the 
general rules governing the dismissal of pleadings for 
defects or Insufficiency. 

On motion of an adverse party, a counterclaim 
should be dismissed where it does not state a claim 
on which relief can he granted,^ or where the com¬ 
plaint and the answer raise all the issues which 
should properly come before the court in the case,^ 
or, in the case of a permissive counterclaim, where 
it makes no allegation of jurisdiction as required by 
the Federal Rules of Civil Procedure, Rule 8 (a), 28 
U.S.C.A.3 A so-called ''counterclaim,” filed with an 
"answer” as a response to a motion for modification 
of a decree, has been dismissed, as not qualifying, in 
form or content, as a cross motion for modification;^ 
and a so-called "counterclaim” which is an inde¬ 
pendent cause of action in favor of one defendant 
against another has been dismissed.5 

On the other hand, a counterclaim must be sus¬ 
tained, and not dismissed, if there is any possible 
theory on which liability can be based,^ or unless 


452, 466, 347 TT.S. 186, 98 KEd. 
618. 

Colo.—Harris v. Municipal Court 
of City & County of Denver, 234 P. 
2d 1055, 123 Colo. 639. 

SI. U.S.—Franzen v. E. I. Du Pont 
De Nemours & Co., C.C.A.N.J., 146 
F.2d 837. 

Pranzer v. E. I. Du Pont de Ne¬ 
mours & Co., D.C.N.J., 36 F.Supp. 
875. 

92. Ur.S.—Calabrese v. Chiumento, D. 
C.N.J., 3 F.II.D. 436. 

93. U.S.—O’Leary v. Loftin, D.C.N. 
T., 3 F.B.D. 36, 

Amendment required 

U.S.—O’Leary v. Loftin, supra. 

94. U.S.—Miller v. Long, D.C.S.C., 7 
P.R.D. 133. 

95. D.C.—Danzansky v. Zlmbolist, 
105 F.2d 457, 70 App.D.C. 234. 


96. U.S.—^Bockelman v. Seaton, D.C. 
Mo., 4 F.Il,D. 326. 

97. U.S.—Original Ballet Russe v. 
Ballet Theatre, C.C.A.N.T., 133 F.2d 
187. 

98. U.S.—International Tag & Sales- 
book Co, V. American Salesbook 
Co., D.C.N.X., 6 F.R.D. 45. 

99. U.S.—^Brooks Bros. v. Brooks 
Clothing of Cal., D.C.Cal., 60 F. 
Supp. 442, affirmed, C.C.A., 158 F.2d 
798, certiorari denied 67 S.Ct. 1315, 
331 U.S. 824, 91 L.Ed. 1840. 

1 , U.S.—American Agr. Chemical 
Co. V. Barnes Co., D.C.S.C., 28 F. 
Supp. 73. 

Malicious prosecution of action In 
which filed 

Counterclaim predicated on mali¬ 
cious prosecution of action in which 
counterclaim is filed should be dis¬ 
missed. 


U.S.—^Knoshaug v. Pollman, D.C.N.D., 
18 F.R.D. 386—^Park Bridge Cor¬ 
poration V. Elias, D.C.N.T., 3 F.R.D. 
94. 

2. U.S.—^Forstner Chain Corpora¬ 
tion V. Gem ex Co., D.C.N.J., 1 F. 
R.D. 115. 

3. U.S.—^Rosenthal v. Fowler, D.C. 
N.T., 12 P.R.D. 388. 

Permissive counterclaims generally 
see supra §§ 314, 315. 

4. U.S.—^Bigelow v. RKO Radio Pic¬ 
tures, D.C.I11., 16 P.R.D. 16. 

5. U.S,—U, S. V. Zashin, D.C.N.r., 
160 F.Supp. 843. 

6. U.S,—^Pennsylvania R. Co. v. 
Musante-Phillips, Inc., D.C.CaL, 42 
F.Supp. 340. 

Assertion of jurisdictional amount 

Where controversy giving rise to 
counterclaim for declaratory Judg- 
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it appears to a certainty that defendant cannot pos¬ 
sibly be entitled to relief under any state of facts 
which could be proved in support of the allegations 
contained in the counterclaim.'^ So, if it is reason¬ 
ably conceivable that defendant, at trial, may es¬ 
tablish any cause of action, or a set of facts which 
would entitle him to relief, his counterclaim may not 
be dismissed for insufficiency under the Federal 
Rules of Civil Procedure, Rule 12 (b) (6), 28 U. 
S.C.A., providing that the defense of failure to state 
a claim on which relief can be granted may be 
made by motion,^ The fact that the court has grave 
doubts of the probability of defendant’s being able 
to prove the facts and conclusions pleaded in his 
counterclaim,9 or that one may reasonably surmise 
that defendant is unlikely to prevail thereon,^^ does 
not justify the court in dismissing the counterclaim. 
Where the pleadings are not sufficiently clear to 
enable the court to determine whether a counter¬ 
claim for the conversion of money arose out of 
the same transaction on which plaintiffis claims are 
based, a motion to dismiss the counterclaim will 
be denied,^^ 

Counts of a counterclaim will not be dismissed 
on the ground that they arise out of the same trans¬ 
action, but do not state separate claims, where they 
do so arise, but allege distinctly different legal 
theories, 12 as in the case of counts for malicious 
prosecution, malicious abuse of process, and abuse 

of process.i2 

A motion to dismiss a counterclaim based not on 
the transaction or occurrence on which the principal 
suit is based, but on subsequent events and acts, and 
depending on plaintiff’s failure to prevail in the 
principal suit, raises a procedural question deter¬ 


minable under the Federal Rules of Civil Procedure- 
and not wholly controlled by state law.i^ 

Reply to counterclaim. Where plaintiff’s reply to 
a- counterclaim is but a reiteration of the second 
count in his proposed amended complaint, which 
has been ruled out, defendant’s motion to dismiss 
the reply will be granted.!^ 

Cross claim. It may be shown by affidavit that 
there is good ground to support the allegations of 
a cross claim and that it is not interposed for the 
purpose of delay, so as to require the denial of a 
motion to dismiss it.i^ Cross claims of licensors 
of patents and inventions, in an action by the gov¬ 
ernment under the Royalty Adjustment Act, have 
been held not subject to dismissal on the ground 
that they did not arise out of the same transaction 
or occurrence as the subject matter of the original 
transaction.!'^ 

Third-party complaint. Particular third-party 
complaints have been held sufficient as against mo¬ 
tions to dismiss.!^ Where plaintiff is allowed no re¬ 
covery, defendant’s third-party complaint for indem¬ 
nification is properly dismissed.!^ Under the Fed¬ 
eral Rules of Civil Procedure, Rule 8, 28 U.S.C.A., 
requiring ^^a short and plain statement of the claim' 
showing that the pleader is entitled to relief,” where 
a third-party plaintiff’s first two causes of action 
fail to allege facts disclosing that the third-party 
defendant may be liable in whole or part for the 
claim asserted by plaintiff against the third-party 
plaintiff, such causes of action will be dismissed 
and where, in the third-party complaint, a simple 
cause for professional services allegedly rendered by 
plaintiff to defendant is entangled with an involved 
action concerning a joint venture between defendant 


ment as to validity of employee-em¬ 
ployer restrictive covenant agree¬ 
ment involved interference with de¬ 
fendant's obtaining a position for 
approximately fifteen thousand dol¬ 
lars a year, assertion, in counter¬ 
claim, of the ten thousand dollars 
jurisdictional amount was not so pa¬ 
tently untrue as to require dismissal 
of counterclaim. 

U.S.—^M. Swift & Sons, Inc. v. Lemon, 

B.C.IT.T., 24 F.R.D. 43. 

Assignment of claim for insurer 

Counterclaims for damage to de¬ 
fendant's automobile were not dis- 
missible on motion on ground that 
defendant had been indemnified for 
such damage by his collision insurer 
and had assigned his claim to in¬ 
surer, in absence of disclosure in 
answer of facts supporting such 
ground of motion. 


U.S.—Brush V. Harkins, D.C.Mo., 9 F. 
R.D. 604. 

7. U.S.—Commerce Oil Refining 
Corp. V. Miner, D.C.R.I,, 22 F.R.D. 
5. 

8. U.S.—Commerce Oil Refining 
Corp. V. Miner, D.C.R.I., 22 F.R.D. 
6—Reynolds Intern. Pen Co. v. 
Eversharp, Inc., D.C.Del., 6 F.R.D. 
3S2. 

9. U.S,—Charles Rubenstein, Inc., v. 
Columbia Pictures Corp., D.C.Minn., 

14 F.R.D. 401. 

10. U.S.—Commerce Oil Refining Co. 
V. Miner, D.C.R.I., 22 F.R.D. 5. 

11. D.C.—Republic of China v. 
Pang-Tsu Mow, D.C., 105 F.Supp. 
411. 

12. U.S.—Carrier Corp. v. Sims Mo¬ 
tor Transport Lines, Inc., D.C.Ill., 

15 F.R.D. 142. 1 


13. U.S.—Carrier Corp. v. Sims Mo¬ 
tor Transport Lines, Inc., supra. 

14. U.S.—Fidelity & Cas. Co. of N.. 
T. v. Coftelt, D.aiowa, 11 F.R.D. 
443. 

15. U.S.—Landis Mach. Co. v. Par- 
ker-Kalon Corp., D.C.N.Y., 73 F. 
Supp, 421. 

16. U.S.—^Winikoff v. United Air 
Lines, D.C.H.T., 10 F.R.D. 474. 

17. U.S.—^U. S. V. Thomas Steel 
Corp., D.C.Ohio, I6l F.Supp. 248. 

18. U.S.—^Rosalis v. Universal Dis¬ 
tributors, Inc., D.C.Conn., 21 F.R.D. 
169—Cleary v. South Buffalo Ry. 
Co., D.C.N.Y., 16 F.R.D. 24-—Hop¬ 
kins V. Guth, D.C.Pa., 14 F.R.D. 193. 

19. U.S.—^McCall V. Overseas Tank* 
ship Corp., C.A.N.Y., 222 F,2d 441. 

20. U.S.—Patrick v. Beasley, D.C* 
N.Y., 15 F.R.D. 204. 
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and the third-party defendant on matters entirely 
unrelated to plaintiff’s claim, dismissal is proper.^i 

A third-party complaint which discloses on its 
face the lack of jurisdiction in the court will be dis- 
missed.22 

§ 824. Prayer 

Error with respect to the prayer for relief has gen¬ 
erally not been regarded as ground for dismissal. 

For purposes of a motion to dismiss a complaint, 
the prayer for relief may be disregarded; the 
question is not whether the relief sought can be 
granted, but whether any relief can be granted.^S 
Under the Federal Rules of Civil Procedure, Rule 
54 (c), 28 U.S.C.A., providing that, except as to a 
party against whom a judgment is rendered by de¬ 
fault, every final judgment shall grant the relief to 
which the party in whose favor it is rendered is 
entitled, even if the party has not demanded such 
relief in his pleadings, a complaint is sufficient, 
and not to be dismissed, if it shows that plaintiff 
is entitled to any relief which the court can grant, 
regardless of whether it asks for the proper relief.^^ 
Especially in actions equitable in their nature, mo¬ 
tions to dismiss portions of the prayer of a complaint 
should rarely, if ever, be granted.25 

A complaint will not be dismissed merely because 
plaintiff has demanded relief to which he is not en¬ 
titled;^® and a mere prayer for relief in excess of 
a plaintiff’s right will not require the dismissal of 
his entire suit-^*^ So, a motion to dismiss a complaint 
should be denied where the complaint as a whole 


sets forth an issue within the jurisdiction of the 
court and on which relief can be granted, even 
though some parts of the relief requested may be 
improper and outside the jurisdiction of the court.^® 

Where a complaint states a claim under which re¬ 
lief can be granted, it is not dismissable for failure 
to spell out, in the demand for relief, any proposed 
solution of the problem involved. 

§ 825. Defects in Particular Actions 

The rules with respect to dismissals in the federal 
courts for defects in pleadings, discussed supra 
§§ 818-821, have been applied in a wide variety of 
actions, as considered in the sections immediately 
following. 

Examine Pocket Parts for later cases. 

§ 826. - Anti-Trust Actions 

A complaint in an action brought under the anti¬ 
trust laws is not subject to dismissal if, when considered 
in the light most favorable to the plaintiff, it may con¬ 
ceivably warrant the introduction of evidence supporting 
a decree in favor of the plaintiff. 

On a motion to dismiss the complaint in an action 
brought under the anti-trust laws, the initial inquiry 
of the court is whether, considered in the reasonable 
light most favorable to plaintiff, the complaint may 
conceivably warrant the introduction of evidence 
supporting a decree in favor of plaintiff.Particu¬ 
lar pleadings in anti-trust actions have been held 
sufficient as against motions to dismiss, or to have 


21. U.S.—Patrick v. Beasley, B.C.lSr. 
Y., 15 F.R.D. 204. 

22. XJ.S.—King- V. Shepherd, D.C. 
Ark., 26 P.Supp. 357. 

23. TJ.S.—Dederick v. North Ameri¬ 
can Co., D.C.N.Y., 48 F.Supp. 410. 

24. TJ.S.—^Dotschay for Use and 
Benefit of Alfonso v. National Hut. 
Ins. Co. of District of Columbia, 
C.A.Fla., 246 F.2d 221 --Schoonover 
V. Schoonover, C.A.Okl., 172 F.2d 
526. 

“It is true that appellant prayed 
for money damages, but the legal 
dimensions of his claim are meas¬ 
ured by what he pleaded and proved 
—not his prayer. The court was not 
warranted in dismissing the action 
unless upon the facts and law he 
had shown no right to relief in law 
or eanity. Rule 54 (c).” 

XJ.S.—Blazer v. Black, C.A.Kan., 196 
F.2d 139, 147. 

Test of complaiat 

Under the Federal Rules of Civil 
Procedure, 28 U.S-C.A., especially 

Rules 8 (a) and 54 (c), while plain- 
tif£ is charged with duty of giving 


a short and plain statement of his 
claim and of demanding Judgment 
for relief to which he deems him¬ 
self entitled, test of complaint on a 
motion to dismiss lies in claim, not 
in demand, so that only issue is 
whether claim stated would give 
plaintiff a right to any relief, and 
not to particular relief demanded. 
U.S.—Falk V. Levine, D.C.Mass., 60 F. 
Supp. 660. 

Relief as against particular defend¬ 
ant 

On motion to dismiss for lack of 
Jurisdiction over the subject matter 
as to a defendant against whom 
judgment was not demanded in the 
amended complaint, the motion will 
be considered, under Rule 54 (c), as 
if such relief were included in the 
prayer. 

U.S.—^Williams v. Minnesota Mining 
& Manufacturing Co., D.C,Cal., 14 
F.R.D. 1. 

25. U.S.—^Kansas-Nebraska Natural 
Gas Co. V. City of Hastings, Neb., 
D.C.Neb., 10 F.B.D. 280. 
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26. U.S.—Rank v. Krug, D.C.Cal., 90* 
F.Supp. 773. 

U. S. V. Railways Employes* De¬ 
partment, American Federation of 
Labor, D.C.Ill., 286 F. 228. 

27. U.S.—U. S. V. Bize, D.C.Neb., 86 
F.Supp. 939. 

Motion to dismiss entire action 
by United States for injunction 
against, restitution of, and triple 
damages for excessive rental collec¬ 
tions because prayer for such dam¬ 
ages seeks relief with respect to vio¬ 
lations of Housing and Rent Acts 
within year before institution of ac¬ 
tion, but before effective date of 
amendatory act first conferring on 
United States right to sue for such 
damages, must be denied. 

U.S.—^U. S. V. Bize, supra. 

28. U.S.—^International Union of Op¬ 
erating Engineers, Locals No. 542, 
542-A, 542--B v. William D. Baker 
Co., D.C.Pa., 100 F.Supp. 773. 

29. U.S.—^Westheimer v. Bennett, D. 
C.N.Y., 172 F.Supp. 294. 

30. U.S.—^U. S. V. Association of Am 
Railroads, D.C.Neb., 4 F.R.D. 510. 
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been erroneously dismissed,as where the com¬ 
plaint was held to present a genuine and triable 
issue under the statute, ^2 or to set forth a claim 
on which some form of relief could be granted 
against the individual defendants moving for dis- 

missal.33 

As to other pleadings, dismissal has been held 
mandatery34 or proper,^5 as where the complaint 
contained general allegations in the nature of con¬ 


clusions without averment of specific facts.^^ 

The complaint in an action for treble damages for 
violation of the anti-trust laws must be construed 
with great liberality but, although plaintiff has 
great latitude, it is still necessary, in order success¬ 
fully to resist a motion to dismiss, that he allege 
facts sufficient to justify the court in requiring de¬ 
fendant to answer the complaint.28 


31. tJ.S.—^Nagler v. Admiral Corp., 

C. A.N.T., 248 P.2d 319—Louisiana 
Farmers’ Protective Union v. Great 
Atlantic Pacific Tea Co. of Amer¬ 
ica, C.C.A.Ark., 131 P.2d 419. 

Dean Oil Co. v. American Oil Co., 

D. C.N.J., 147 F.Supp. 414—Paxton 
V. Desch Building Block Co., D.C. 
Pa., 146 F.Supp. 32—Libman v. 
Sun Oil Co., D.C.Conn., 127 F.Supp. 
52—^Noerr Motor Freight, Inc., v. 
Eastern K. R. Presidents Confer¬ 
ence, D.C.Pa., 113 F.Supp. 737— 
Anderson-Friberg, Inc. v. Justin R. 
Clary & Son, D.C.N.T., 98 F.Supp. 
75—^Hawaiian Tuna Packers v. In¬ 
ternational Longshoremen’s & 
Warehousemen’s Union, C. I. O., D. 

C. Hawaii, 72 F.Supp. 562—Stewart- 
Warner Corp. v. Staley, D-C.Pa., 42 
F.Supp. 140—^Kentucky-Tennessee 
Light & Power Co. v. Nashville 
Coal Co., D.C.Ky., 37 F.Supp. 728. 

Forstmann Woolen Co. v. Murray 
Sices Corp., D.C.N.Y., 10 F.R.D. 367 
—Electrical Fittings Corp. v. 
Thomas & Betts Co., D.C.N.J., 3 F. 
R.D. 256. 

Threat to withdraw business from 
suppliers 

U.S.—Sperry Rand Corp. v. Nassau 
Research & Development Associ¬ 
ates, Inc., D.C.N.Y., 152 F.Supp, 91. 

hlonopolization of premium quality 
product 

U.S.—^U. S, V. Cotton Valley Opera¬ 
tors Committee, D.C.La., 77 F.Supp. 
409. 

Pervasive control In paper towel in¬ 
dustry 

U.S.—^U. S. V. Crown Zellerbach Corp., 

D. C.Ill., 141 F.Supp. 118. 
Bngagement in interstate commerce 

In action to enjoin violations of 
Sherman Anti-Trust Act and Clay¬ 
ton Act, complaint was not dismissi- 
ble as to one of defendants because 
it was not charged that such de¬ 
fendant was engaged in interstate 
commerce, where it was charged 
that a conspiracy to restrain inter¬ 
state commerce existed and that 
such defendant joined such conspira¬ 
cy. 

U.S.—U. S. V. Johns-Manville, D.C. 
Ill., 67 F.Supp. 291. 

Conspiracy to monopolize Interstate 
trade 

Allegations that defendants had, 


contracted and conspired to unrea¬ 
sonably restrain and monopolize, and 
in fact had unreasonably restrained 
and were attempting to monopolize, 
interstate trade in transportation of 
passengers by motor carrier merely 
stated conclusions of pleader, but 
when supported by allegations of 
fact as to agreements made between 
all defendants for purposes charg¬ 
ed, setting out nature of such agree¬ 
ments, and sufficiently informing 
each defendant of what it allegedly 
did which made it a part of conspira¬ 
cy, complaint was sufficient as 
against motion to dismiss. 

U.S.—U. S. V. North Coast Transp. 

Co., D.C.Wash., 7 F.R.B. 491. 
Conspiracy to restrain interstate com¬ 
merce 

U.S.—U. S. V. National Ass’n of 
Leather Glove Mfrs., D.C.N.Y., 15 
F.R.D. 285. 

Pailure to state claim; lack of Ju¬ 
risdiction 

In action to enjoin certain prac¬ 
tices of oil companies allegedly in 
violation of anti-trust laws, com¬ 
plaint detailing description of com¬ 
panies’ business and relations be¬ 
tween the two, defining trade terms, 
and describing in detail the nature 
of the interstate commerce and the 
restraint through various forms of 
agreements for purpose of exclud¬ 
ing competitors, was good against 
motion to dismiss for failure to state 
a claim and for lack of jurisdiction. 
U.S.—U. S. V. Standard Oil Co. of 
California, D.C.Cal., 7 F.R.D. 338. 

Count of complaint which stated 
a claim on which relief could be 
granted for violation of statute mak¬ 
ing it unlawful to receive commis¬ 
sion, brokerage, or other compensa¬ 
tion in connection with sale of goods 
in interstate commerce, except for 
services rendered, was not dismissi- 
ble, even though it failed to state a 
claim on which relief could be grant¬ 
ed for conspiracy in restraint of 
trade or for monopolizing trade or 
commerce in violation of Sherman 
Anti-Trust Act. 

U.S.—Freedman v. Philadelphia Ter¬ 
minals Auction Co., D.C.Pa., 145 F. 
Supp. 820. 

32. U.S.—^U. S. V. Crown Zellerbach 
Corp., D.C.Ill., 141 F.Supp. 118. 
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Illegality of devices 
U.S.—U. S. V. Crown Zellerbach Corp., 
supra. 

33. U.S.—^U. S. V. Crown Zellerbach 
Corp., supra. 

34. U.S.—Monticello Tobacco Co. v, 
American Tobacco Co., C.A.N.Y., 197 
F.2d 629, certiorari denied 73 S. 
Ct. 168, 344 U.S. 875, 97 L.Ed. 678. 

Conspiracy forcing exclusion from 
markets 

U.S.—Monticello Tobacco Co. v. 
American Tobacco Co., supra. 

35. U.S.—Shotkin v. General Elec. 
Co., C.A.C 0 I 0 ., 171 F.2d 236. 

Chiplets V. June Dairy Products 
Co., D.C.N.J., 89 F.Supp. 814-—H. E. 
Miller Oil Co, v. Socony-Vacuum. 
Oil Co., D.C.Mo., 37 F.Supp. 831. 

Brunswick-Balke-Collender Co. v. 
American Bowling & Billiard 
Corp., D.C.N.Y., 2 F.R.D. 487. 

36. U.S.—Shotkin v. General Elec. 
Co., C.A.C 0 I 0 ., 171 F.2d 236. 

37. D.C.—^District of Columbia Citi¬ 
zen Pub. Co. V, Merchants & Mfra. 
Ass'n, D.C., 83 F.Supp. 994. 

38. U.S.—District of Columbia Citi¬ 
zen Pub. Co. V. Merchants & Mfrs. 
Ass’n, supra. 

MCotion. granted 

(1) Generally. 

U.S.—Tepler v. Frick, C.A.N.Y., 204 
F.2d 606. 

D.C.—^District of Columbia Citizen 
Pub. Co. V. Merchants & Mfrs^ 
Ass’n, D.C., 83 F.Supp. 994. 

(2) Where it appeared that re¬ 
maining allegations of fact in amend¬ 
ed complaint seeking to recover tre¬ 
ble damages for violation of anti¬ 
trust laws, after ignoring the con¬ 
clusions that were alleged, would 
not show that injuries complained 
of were consequences of alleged vio¬ 
lation of the anti-trust laws relied 
on by plaintiff, complaint was dis¬ 
missed. 

U.S.—Package Closure Corporation v. 
Sealright Co., D.C.N.Y., 4 F.R.D. 
114. 

Motion denied 

U.S.—^Dean Oil Co. v. American Oil 
Co., D.C.N.J., 147 F.Supp. 414—- 
Libman v. Sun Oil Co., D.C.Conn,,. 
127 F.Supp. 52. 
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§ 827. -.Class and Stockholders’ Actions 

Class and stockholders’ actions have variously been 
held, OP held not, subject to dismissal, as by determining 
whether there has been a compliance with Rule 23 of the 
Federal Rules of Civil Procedure. 

Where a motion to dismiss a complaint is based 
primarily on the invalidity of the action as a class 
action, the court will consider the motion under Rule 
23 pertaining to class actions, rather than under Rule 
12 (b) (6) of the Federal Rules of Civil Procedure.^^ 
Where dismissal of a suit as a class suit is proper, it 
does not follow that it should be dismissed as to 
plaintiffs who, individually, have stated a good cause 
of action against defendants'^ Rule 23 does not 
require the dismissal of a class suit because plain¬ 
tiff does not give the names and places of residence 
of persons for whose benefit the suit is brought.'^^ 

A complaint brought by an officer of a fraternal 
order, on behalf of himself and others similarly 
situated, for an injunction against further mis¬ 
management of the organization has been dismissed 
for failure to show that it was a true class suit 
within the meaning of the Rule;'^^ ^nd a petition 
of policyholders against a fraternal benefit society 
has been held dismissible for failure to comply 
with Rule 23 (b), as to secondary actions by share¬ 
holders in an incorporated or unincorporated asso- 
ciation.^3 a staters complaint in intervention has 
been dismissed where the pleadings in a class suit, 
including such complaint, showed a controversy only 


between parties other than the state, and neither 
authorized nor required any relief against the 
state.'^^ The complaint in a class action by a local 
labor union and others against a manufacturer to 
prevent it from decentralizing its operations has 
been dismissed as furnishing no basis for a finding 
that there was such fraud practiced on plaintiff as 
to warrant the relief requested.^^ 

Where, in a class action based on conspiracy, the 
question whether a settlement agreement was intend¬ 
ed to, and did, settle all the disputes between the 
parties could be determined only after a trial on the 
merits, a motion to dismiss was denied,^^ as were 
motions to dismiss a representative action brought 
in behalf of railroad employees to enforce an order 
of the National Railroad Adjustment Board for the 
re-establishment of jobs which had been abolished,^'^ 
and a class action by the United States and the 
Reconstruction Finance Corporation as creditor of 
a state bank, for themselves and all other creditors 
of the bank, to enforce the liability of stockholders 
of the bank.'^S 

Stockholders* actions or suits. In a stockholders’ 
derivative suit, where the allegations, standing by 
themselves, allege a case which, if proved, will en¬ 
title plaintiff to some relief except as to one defend¬ 
ant, the granting of a motion to dismiss as against 
all the defendants is error.**^ In other actions 
brought by stockholders, the dismissal of com- 
plaints^o in some instances, or the dismissal of a 


39. U.S.—Oppenheimer v. F. J. 
Young & Co., D.C.N.Y., 3 F.R.D, 
220 . 

40. U.S.—^Weeks v. Bareco Oil Co., 
C.C.A.I11., 125 F.2d 84. 

Class action Tby employer against 
a number of individual members of 
local and international unions was 
not subject to dismissal, even though 
Federal Rule relating to class ac¬ 
tions was inapplicable, where com¬ 
plaint stated a claim against de¬ 
fendants individually on which re¬ 
lief could be granted. 

U.S.—Montgomery Ward & Co. v. 
Langer, C.C.A.Mo., 168 F.2d 182. 

41. U.S.—Glover v. McFaddin, D.C. 
Tex., 81 F.Supp. 426. 

42. D.C.—^Walker v. Grand Lodge 
I. B. P. O. Elks of the World, D.C., 
147 F.Supp. 162. 

43. U.S.—Wright v. The Praetori¬ 
ans, C.C.A.Tex., 152 F.2d 856. 

44. U.S.—Rank v. Krug, D.C.Cal., 142 
F.Supp. 1. 

45. U.S.—Local Union ISTo. 600, Unit¬ 
ed Auto., Aircraft & Agr. Imple¬ 
ment Workers of America, UAW- 
CIO v. Ford Motor Co., D.C.Mich., 
113 F.Supp. 834. 


Employees’ actions generally see in¬ 
fra §§ 830, 831. 

46. U.S.—Canuel v. Oskoian, D.C.R, 
L, 23 F.R.D. 307. 

Actions for conspiracy generally see 
infra § 828. 

47. U.S.—^Brotherhood of Ry. and S. 

S. Clerks, Freight Handlers, Exp. 
and Station Emp. v. Pennsylvania 
R. Co., D.C.Pa., 107 F.Supp. 924. 

Employees’ actions generally see in¬ 
fra §§ 830, 831. 

48. U.S.—U. S. V. Ascher, D.C.Cal., 
41 F.Supp. 895. 

Actions by United States generally 
see infra § 832. 

49. U.S.—'Mullins v. De Soto Securi¬ 
ties Co., C.C.A.La., 136 F.2d 55. 

50. U.S.—^Wachsman v. Tobacco 
Products Corporation of New Jer¬ 
sey, D.C.N.J., 42 F.Supp. 174, af¬ 
firmed, C.C.A., 129 F.2d 815. 

Invalid amendment to articles of in¬ 
corporation 

U.S.—Lucking v. Ojai Mut. Water 
Co., C.A.Cal., 256 F.2d 403. 

Bepresentative suit for benefit of cor¬ 
poration 

Xj.s.-T-Watts V. Vanderbilt, C.C.A.N. 

T. , 45 F.2d 968. 
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Bill for accounting and appointment 

of receiver 

U.S.—Shimer v. Milton Mfg. Co., D.C. 

Pa., 10 F.Supp. 943. 

TTse of false proxy-soliciting mate¬ 
rial 

Stockholders’ complaint charging 
that corporate management used 
false and misleading proxy-soliciting 
material to secure stockholders' ap¬ 
proval of recapitalization plan was 
dismissed for lack of merit of speci¬ 
fications as to wherein proxy mate¬ 
rial was false and misleading. 
U.S.—Doyle v. Milton, D.C.N.Y., 73 F. 

Supp. 281. 

Where complaint failed to state 
class action by former stockholders 
for damages for fraudulently induc¬ 
ing sale of stock to defendant, and 
did not specifically state which of 
numerous allegedly fraudulent state¬ 
ments referred to in complaint were 
relied on by each plaintiff, complaint 
was dismissible, with leave to amend, 
because of failure to allege individual 
cause of action on bbhalf of each 
plaintiff with the particularity re¬ 
quired by the Federal Rules of Civil 
Procedure, Rule 8 (e), 28 U.S.C.A. 
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counterclaim in others^^ has been held proper, 
as where the complaint failed to comply with 
the Federal Rules of Civil Procedure, Rule 23 
(b), 28 U.S.C.A., relating to secondary actions by 
shareholders,52 or where the complaint in a deriva¬ 
tive suit showed no damage to the corporate defend¬ 
ant, ^2 or the alleged cause of action disclosed an 
aspiration rather than a claim on which recovery 
could be had.^^ 

Other complaints have been held sufficient as 
against motions to dismiss,as where the provisions 
of Rule 23 (b) were held to have been complied 
with by the complaint in a stockholder's derivative 

action.56 

Instead of dismissing a stockholder’s complaint for 


lack of a particular allegation, the court may allow 
the complaint to be amended by the insertion of such 
allegation.s^ 

§ 828. - Conspiracy; Fraud 

A failure to particularize allegations of fraud has 
been considered not to justify the dismissal of the plead¬ 
ing, but a bare conclusory allegation of a conspiracy, 
without support in the facts alleged, is insufficient to 
protect a complaint from a motion to dismiss. 

Pleadings in particular actions involving, or based 
on, conspiracy, fraud, or deceit have been held suf¬ 
ficient as against motions to dismiss so, failure 
to particularize the allegations of fraud has been 
held not to justify the dismissal of the pleading.^^ 
In other such actions, complaints have been held sub¬ 
ject to dismissal as insufficient,or for lack of 


U.S.—Speed v. Transamerica Corp., 
D.C.DeL, 5 F.R.D. 56. 

51. U.S.—Higgins v. Shenango Pot¬ 
tery Co., D.C.Pa., 99 F.Supp. 622. 

52. U.S.—Gunn v. Voss, D.C.Wyo., 
154 P.Supp. 345. 

Action to enjoin aliandonment of 
claim for tax refund 
U.S.—^Wachsman v. Tobacco Prod¬ 
ucts Corporation of New Jersey, 
C,C.A.N.J., 129 P.2d 815. 

53. U,S.—Cohen v. Beneficial Indus. 
Loan Corp., D.C.N.J., 69 F.Supp. 
297. 

54. U S.—Cohen v. Beneficial Indus. 
Loan Corp., supra. 

Illegal and ultra vires payments to 
a£Q.liate 

U.S,—Cohen v. Beneficial Indus. Loan 
Corp., supra. 

55. Obligation to discharge tax lia¬ 
bility of corporation 

U.S,—^Westheimer v. Bennett, D.C.N. 

Y., 172 F.Supp. 294. 

Derivative actions or suits 

(1) For causing corporation to give 
stock in exchange for worthless 
stock. 

U.S.—Citrin v. Greater N. T. Indus¬ 
tries, D.C.N.T., 79 F.Supp. 692. 

(2) For stock manipulations. 

U.S.—Citrin v. Greater N. T. Indus¬ 
tries, supra. 

(3) Cause of action charging that 
•certain individual was paid by de¬ 
fendant corporation a salary of ap¬ 
proximately twenty-five thousand 
dollars a year, although he rendered 
no service to corporation, at order of 
individual defendants who were offi¬ 
cers and directors of corporation. 
U.S.—^Cohen v. Beneficial Indus. Loan 

Corp., D.C.N.J., 69 F.Supp. 297. 
Action for fraud 

(1) In class action by minority 
"holder of Class A stock of subsidiary 
against controlling corporation to re¬ 
cover damages for fraud in causing 


subsidiary to redeem its Class A 
stock instead of permitting Class A 
stockholders to participate in liquida¬ 
tion of subsidiary, complaint stated 
cause of action as against motion to 
dismiss. 

U S.—Zahn v. Transamerica Corp., 
C.C.A.Del., 162 F.2d 36, 172 A.L.K. 
495. 

(2) In suit by stockholder of pow¬ 
er company in representative capac¬ 
ity to set aside a judgment against 
light company on ground of fraud, 
allegations with respect to stockhold¬ 
er’s interest in the light company 
were sufficient to withstand motion 
to dismiss complaint. 

U.S.—Sheehan v. Municipal Light & 
Power Co., D.C.N.T., l F.E,.D. 256. 

(3) Actions for fraud generally see 
infra § 828. 

Claim under Securities Act or Secu¬ 
rities Uxchange Act 
Complaint in stockholders’ deriva¬ 
tive action was sufficient as against 
motion to dismiss for failure to state 
a claim under the Securities Act of 
1933 or the Securities Exchange Act 
of 1934; latter statute, giving a 
cause of action to one injured by a 
prohibited manipulation of a stock 
exchange, is designed primarily to 
protect the investor, hut because of 
broadness of its terms, complaint 
brought thereunder on behalf of cor¬ 
poration by a stockholder against 
officers and directors would not be 
dismissed for lack of jurisdiction on 
motion without further examination 
into construction of statute. 

U.S.—Stella V. Kaiser, D.C.N.Y., 82 
F.Supp. 301. 

56. U.S.—Schreiber v. Jacobs, D.C. 
Mich., 121 F.Supp. 610—Cohen v. 
Industrial Finance Corporation, D. 
C.N.Y., 44 F.Supp. 491. 

Carruthers v. Jack Waite Min. 
Co., D.C.N.Y., 14 F.R,D. 475. 

57. U.S.—Bracken v. Mineral Point 
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Coal Co., D.C.Pa., 48 F.Supp, 892, 
affirmed, C.C.A., 138 F.2d 570. 

XTselessuess of demand that company 
bring action 

U.S.—Bracken v. Mineral Point Coal 
Co., supra. 

58. U.S.—^Woods V. Parsons, D.C. 
Neb., 7 P.R.D. 528. 

D.C.—Jeffress v. Weitzman, 221 F.2d 
642, 95 U.S.App.D.C. 261. 

Common-law conspiracy 

U.S.—Neumann v. Bastian-Blessing 
Co., D.C.I11., 71 F.Supp. 803. 

Deceit in misrepresenting value of 
stock 

U.S.—Kohler v. Jacobs, C.C.A.Ga., 138 
F.2d 440. 

Bill to cancel transfer of shares 

U.S.—Winget V. Rockwood, C.C.A. 
Minn., 69 F.2d 326. 

Praudulent inducement to cancel or¬ 
der 

U.S.—Sarnoff v. Ciaglia, D.C.N.J., 7 
F.R.D. 31, reversed on other 
grounds, C.C.A., 165 F.2d 167. 

Misrepresentation in securing nat¬ 
uralization certificate 

U.S.—U. S. V. Zucca, D.C.N.Y., 125 
F.Supp. 551, affirmed, C.A., 221 F. 
2d 805, affirmed 76 S.Ct. 671, 351 
U.S. 91, 100 L.Ed. 964. 

59. U.S.—Levenson v. B. & M. Fur¬ 
niture Co., C.C.A.N.Y., 120 F.2d 
1009. 

Lynn v. Valentine, D.C.N.Y., 19 
F.R.D. 250. 

60. U.S.—Cromelin v. Fulcher, C.A. 
Ga., 192 F.2d 40—Brandhove v. 
Tenney, C.A.Cal., 183 F.2d 121, re¬ 
versed on other grounds 71 S.Ct. 
783, 341 U.S. 367, 95 L.Ed. 1019, 
rehearing denied 72 S.Ct. 20, 342 
U.S. 843, 96 L.Ed. 637, certiorari 
denied 71 S.Ct. 853, 341 U.S. 936, 
95 L.Ed. 1364. 

Deprivation of right to prosecute 
civil suit 

U.S.—^Van Meter v. Sanford, C.C.A. 
Ga., 152 F.2d 961. 
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jurisdiction of the subject matter,or as failing to 
set forth each claim in a separate count,or as 
containing evidentiary matter and a paragraph 
which was inadequately linked to the alleged con¬ 
spiracy. 

Bare conclusory allegations of conspiracy, without 
support in the facts alleged, are insufficient to protect 
a complaint from a motion to dismiss.A charge 
of conspiracy to defraud has been dismissed as sur¬ 
plusage, where a cause of action based on negli¬ 
gence was sufficiently pleaded and established by 
evidence.®^ 

The dismissal of pleadings in actions involving 
conspiracy under the anti-trust laws is consid¬ 
ered supra § 826, and of a class action based on 
conspiracy, supra § 827. 


Adequate remedy at law, A motion to dismiss 
an amended complaint charging conspiracy to de¬ 
fraud, on the ground that plaintiff has an adequate 
remedy at law, has been denied, in view of the 
Federal Rules of Civil Procedure, 28 U.S.CA.^® 

§ 829. - Contract Actions Generally 

A complaint involving a contract is usually not sub¬ 
ject to dismissal if the plaintiff is entitled to any relief 
under the facts pleaded. 

In applying the general rules discussed supra §§ 
818-821, particular complaints involving contracts 
have been held dismissible, or properly dismissed, 
or have been held not dismissible, or to be sufficient 
as against motions to dismiss.®^ Thus, if plaintiff in 
an action for the cancellation of a contract is en- 


InsTifflcieiit disclostire of conduct 

Complaint, in an action for con¬ 
spiracy, which undertook to describe 
several episodes and, although char¬ 
acterizing" defendants’ alleged con¬ 
duct as wrongful, unlawful, and mali¬ 
cious, did not sufficiently disclose 
the conduct to enable a court to 
judge whether or not it was tortious 
was properly dismissed under the 
Federal Rules of Civil Procedure, 
Rule 8 (a), 28 XJ.S.CA., on ground 
that it contained neither a short and 
plain statement nor any statement 
which showed that plaintiff was enti¬ 
tled to relief. 

D.C.—Burns v. Spiller, 161 F.2d 377, 
82 U.S.App.D.C. 91, certiorari de¬ 
nied 68 S.Ct. 101, 332 U.S. 792, 92 
L.Ed. 373. 

61. Action, against Tbanfc in connec¬ 
tion with decedent*s estate 

—Daviditis v. National Bank of 
Mattoon, C.A.I11., 251 F.2d 299, cer¬ 
tiorari denied 78 S.Ct. 1138, 356 U.S. 
973, 2 L.Ed.2d 1148. 

62. U.S.—^Moffett v. Commerce Trust 
Co., D.C.M 0 ,, 75 F.Supp. 303. 

63. U.S.—Screen Writers’ Guild v. 
Motion Picture Ass’n of America, 
D.C.N.T., 8 F.R.D. 487. 

64. U.S.—^Dunn v. Gazzola, C.A. 
Mass., 216 F.2d 709. 

65. U.S.—Insuranshares Corporation 
of Delaware v. Northern Fiscal 
Corporation, D.C.Pa., 35 F.Supp. 
22 . 

66. U.S.—Grauman v. City Co. of 
New York, D.C.N.T., 31 F.Supp. 
172. 

67. U.S.—Boston Store of Chicago v. 
Newbury, D.C.Ill., 83 F.Supp. 442— 
Mayers v. Massachusetts Mut. Life 
Ins. Co., D.C.N.Y., 11 F.Supp. 80, 
affirmed, C.C.A., 77 F.2d 1007, cer¬ 
tiorari denied 56 S.Ct. 108, 296 
U.S. 594, 80 L.Ed. 420. 

Forstmann v. Wenner-Gren, D. 
CNT.T., 1 F.R.D. 776. 


Contract in violation of public policy 
U.S.—Park-In Theatres v. Para- 

mount-Richards Theatres, D.C.Del., 
90 F.Supp. 730, affirmed, C.A., 185 
F 2d 407, certiorari denied 71 S.Ct. 
1017, 341 U.S. 950, 95 LEd. 1373. 
Covermnent contract 
U.S—U. S. V. Rizzo, D.C.N.Y., 119 
F.Supp. 736. 

Indefinite agreement terminable at 
will 

U.S.—^Feuerstein v. Zukor, C.A.N.Y., 
174 P.2d 371. 

Action for value of attorney's serv¬ 
ices 

U.S.—^Dottenheim v. Emerson Elec. 

Mfg. Co., D.C.N.Y., 7 F.RD. 195. 
Breach of warranty of fitness for con¬ 
sumption 

U.S.^—Golaris v. Jewel Tea Co., D.C. 

Ill., 22 F.R.D. 16. 

Complaint against agent 

Where contract for transporting 
goods indicated that defendant was 
acting as agent for disclosed princi¬ 
pal, complaint as against agent would 
be dismissed. 

Xj.s.—Gallagher v. Merritt-Chapman 
& Scott Corp., D.C.N.T., 86 F.Supp. 
10 . 

Ezcessive length 

(1) In action for breach of con¬ 
tract, complaint which, exclusive of 
exhibit, consisted of 40 legal size 
typewritten pages, and involved repe¬ 
titious verbiage, would be dismissed 
for violation of the Federal Rules of 
Civil Procedure, Rule 8 (a), (e), 28 
U.S.C.A., requiring a short and plain 
statement of the claim and a concise 
and direct pleading, with leave to 
plaintiff to serve an amended com¬ 
plaint. 

U.S—Carl Gutmann & Co. v. Rohrer 
Knitting Mills, D.C.Pa., 9 F.R.D. 
67. 

(2) A complaint containing two 
causes of action for breach of con¬ 
tract against two corporations, or, in 
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the alternative, against an individual 
if the corporations were not liable, 
and third cause of action directed 
solely against individual defendant, 
was dismissed, where complaint con¬ 
tained immaterial and irrelevant mat¬ 
ter, and was not short, plain state¬ 
ment of claim required by Rule 8 (a). 
U.S.—Capdevielle v. American Com¬ 
mercial Alcohol Corporation, D.C.N. 
Y., 1 F.R.D. 365. 

Agreement between spouses 

Where it could not be determined’ 
whether action by ex-wife against 
ex-husband for amount allegedly due 
under oral agreement was part of a 
property settlement decree, which 
wife sought to annul or whether it 
was an independent agreement, ac¬ 
tion would be dismissed with leave to. 
amend. 

U.S.—Manary v. Manary, D.C.Cal,, 151 
F.Supp. 446. 

68- U.S.—Knox V, First Sec. Bank 
of Utah, C.AUtah, 196 F.2d 112. 

Interstate Hosiery Mills v. Wal¬ 
nut Hosiery Mills, D.C.Pa., 94 F. 
Supp. 927—Phillips v. Aid, Inc., D. 

C. Pa., 83 F.Supp. 404—MacDonald 
V. Winfield Corp., D.C.Pa., 82 F. 
Supp. 929—Porter v. Reid, D.C. 
Mass., 79 F.Supp. 898. 

Ralston Steel Car Co. v. Nation¬ 
al Dump Car Co., D.C.Me., 222 F. 
590. 

Wholesale Supply Co. v. South' 
Chester Tube Co., D.C.Pa., 20 F.R. 

D. 310—Rosenberg v. Cohen, D.C. 
Pa., 9 F.R.D. 328—Smith v. Cush¬ 
man Motor Works, D.C.Neb., 8 F.R. 
D. 221—Reilly v. Wolcott, D.C.N.Y., 
1 F.R.D. 103. 

Anticipatory breach of contract 
U.S.—Cohen v. Johnson, D.C.Pa., 
F.R.D. 37. 

Breach of shipping contracts 

U.S.—^Farmers Elevator Service Co.. 
V. Hogan, D.C.Mo., 8 F.R.D. 230. 
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titled to any relief tinder the facts pleaded, defend¬ 
ant’s motion to dismiss should be overruled;®^ and 
a motion to dismiss a particular paragraph of a com¬ 
plaint as irrelevant and immaterial has been de¬ 
nied 

Where the alleged defect of unenforceability of 
the contract sued on, because of the indefiniteness 
of its terms, is one that may be cured by amending 
the complaint, if opportunity is given, it furnishes 
no basis for dismissal on the merits;'^! and where 
it is possible to spell out a cause of action from the 
facts stated in a complaint, on the basis of allega¬ 
tions of a contract, performance by plaintiff, and 
failure of defendant to perform, dismissal with 
prejudice, without giving plaintiff an opportunity to 
clarify the complaint, is error.'^^ Likewise, where 
the causes of action stated in the complaint rest 
on the theory of breach of implied warranty, on 
which no recovery can be had, but it clearly appears 
that plaintiff has a claim against defendant in tort, 
the court will not dismiss the complaint for failure 


to state a claim on which relief can be granted, but 
will permit plaintiff to recast the complaint and 
state his claim against defendant in tort.'^^ 

Where the complaint in an action for breach of a 
sale contract alleges that defendant has sold and 
delivered the property to a third party, the action is 
not subject to dismissal on the ground of the absence 
of an allegation of breach of contract 

A claim for damages for breach of contract must 
be dismissed where, if sustainable, it can be sustain¬ 
ed only on proof of the infringement of a patent and 
it is held that there is no infringement^^ 

Where a paragraph of the answer, although it may 
state no defense to defendant’s liability on the con¬ 
tract in suit, concerns a matter which can properly 
be shown at the trial, under applicable state law, the 
paragraph should not be dismissed on plaintiff’s mo- 
tion.'^^ 

Doubt as to construction of contract Where there 
is doubt as to the proper construction of the contract 


Breach of express and implied war- 
rau-ties 

U.S.—Arfons v, E. I. Du Pont De 
Nemours & Co., C.A.Conn., 261 F.2d 
434. 

Purchase or sale of stock 
D.S.—Johnson v. Mansfield Hardwood 
Lumber Co., D.C.La., 143 F.Supp. 
826, affirmed, C.A., 242 F.2d 45. 

Automotive Service of Reading v. 
Reading Trust Co., D.C.Pa., 93 F. 
Supp. 907. 

Contractor's action against subcon¬ 
tractor 

XT.S.—^Whitmarsh v. Durastone Co., 
D.C.R.I., 122 F.Supp. 806. 
Beformation of contract or damages 
for "breach 

U.S.—Belvidere Distilling Co. v. R. 

F. C., D.C.Ill., 109 F.Supp. 298. 
Warehouse contract; insurance 
U.S.—U. S. V. Carolina Warehouse 
Co., D.C.S.C., 4 F.R.D. 291. 

Action on hand for materials 
U.S.—U. S. for Use and Benefit of 
"World Commerce Corp., S. A. v. Re¬ 
public Const. & Maintenance Co., 
D.G.Virgin Islands, 129 F.Supp. 651. 

Bxistence of agency; authority of 
agent 

(1) Declaration to recover royal¬ 
ties due under contract made with an 
allegedly undisclosed agent of de¬ 
fendant was good as against defend¬ 
ant’s motion to dismiss; and if de¬ 
fendant wished to raise question of 
nonexistence of agency relationship, 
it should be done by way of answer. 
U.S.—Townsend v. Walter Kidde & 

Co., D.C.Mass., 7 F.R.D. 166. 

(2) WTiere complaint in action for 
breach of sales contract alleged that 
person signing contract was au¬ 


thorized agent of defendant and was 
acting on his behalf, action was not 
subject to dismissal because of ab¬ 
sence of express allegations that 
agent was authorized in writing to 
make the contract. 

U S.—^Woods V. Parsons, D.C.Neb., 7 
F.R.D. 528. 

Joint liability; alternative claim 
An action for breach of sales con¬ 
tract against one defendant who was 
allegedly represented by the other 
defendant, and against the other de¬ 
fendant for breach of warranty with 
respect to his authority and for de¬ 
ceit and misrepresentation, was not 
subject to dismissal on ground of 
absence of averment of a joint lia¬ 
bility, or because claim was assert¬ 
ed against first defendant on breach 
of contract, and only alternatively 
against the other defendant. 

U.S.—Woods V. Parsons, D.C.Neb., 7 
F.R.D. 528. 

Proceeding to compel arbitration 

"Where nearly all facts essential to 
final decision on merits of proceed- | 
ing to obtain order to compel arbi¬ 
tration, in conformity with written 
agreement, including probable juris¬ 
diction, were reflected in complaint, 
case would not be determined on suf¬ 
ficiency of pleadings, and motion to 
dismiss would be denied and case re¬ 
tained for determination either on 
jurisdictional question or on its mer¬ 
its. 

U.S.—^Fremont Cake & Meal Co. v. 
Wilson & Co.. D.C.Neb., 9 F.R.D. 
243. 

Approval of guardian’s contract by 
court 

Complaint was not subject to dis¬ 
missal on ground that contract of 
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employment by guardian of Infant 
was not approved by the court ap¬ 
pointing guardian, where complaint 
did not show that guardian’s con¬ 
tract was not so approved. 

U.S.—Fuerst v. Noell, C.C.A.Mo., 156 
F.2d 257. 

69. U.S.—Fargo Glass & Paint Co. v. 
Globe Am. Corp., C.C.A.I11., 161 F. 
2d 811. 

Bight to relief held shown 

Contract and allegations as to Its 
partial execution, as to approval by 
defendant of acts performed by plain¬ 
tiff, and as to cancellation of con¬ 
tract before plaintiff had chance to 
recoup any of the expenses incurred 
and paid out established that plain¬ 
tiff was entitled to some relief, and 
required holding that complaint stat¬ 
ed facts sufficient to withstand mo¬ 
tion to dismiss. 

U.S.—^Fargo Glass & Paint Co. v. 
Globe Am. Corp., supra. 

70. U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Minn., 92 F. 
Supp. 603. 

71. U.S.—Topping v. Fry, C.G.A.I11., 
147 F.2d 715. 

72. U.S.—Topping v. Fry, supra. 

73. U.S.—McIntyre v. Kansas City 
Coca Cola Bottling Co., D.C.Mo,, 85 
F.Supp. 708, appeal dismissed, C.A., 
184 F.2d 671, two cases. 

74. U.S.—^Woods V. Parsons, D.C. 
Neb., 7 F.R.D. 528. 

75. U.S.—^De Cew v. Union Bag & 
Paper Corporation, D.C.N.J., 67 F. 
Supp. 388. 

76- U.S.—Otis Elevator Co. v. Stand¬ 
ard Const. Co., D.C.Minn., 92 F. 
Supp. 603. 
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sued on, and such doubt can be cured by an amended 
pleading, the denial of a motion for leave to amend 
the complaint and the grant of a motion for dismiss¬ 
al are error.'^'^ 

Appearance of defect on face of complaint. A 
dismissal on the ground that the contract is illegal 
and in restraint of trade should be denied where such 
defect does not appear on the face of the com¬ 
plaint;'^^ and a motion to dismiss a complaint on the 
ground that the contract sued on is lacking in mu¬ 
tuality is not well taken where such lack does not 
appear from the averments of the complaint.'^^ 

On the other hand, where the complaint itself dis¬ 
closes the existence of the defense of illegality of the 
contract sued on, a motion to dismiss under the 
Federal Rules of Civil Procedure, Rule 12 (b), 28 
U.S.C.A., is properly made.^o 

Absence of allegation of damage. In an action for 
breach of contract, a complaint containing a demand 
for money damages and setting forth a claim on 
which relief can be granted is not subject to dismiss¬ 
al because it contains no allegation of damage.^i 

A counterclaim seeking reformation of a contract 
for commissions on sales and a declaratory judgment 
that the contract was terminable at will has been held 
not subject to dismissal tiut a counterclaim seek¬ 
ing rescission and cancellation of contracts because 
of plaintiff’s fraud in inducing their execution, but 
not showing whether common-law or statutory fraud 


is claimed, has been dismissed for failure to allege 
fraud with particularity.^s 

A cross claim which is contradicted by the terms 
of the written contract relied on by defendant to 
demonstrate the claim for relief will be dismissed. 

Third-party and fourth-party complaints. Third- 
party complaints based on the claim of a right to 
indemnity have been held sufficient as against mo¬ 
tions to dismiss,S5 as have also a third-party^^ and 
a fourth-partyS7 complaint based on breach of war¬ 
ranty. 

§ 830. - Employees’ Actions 

In actions by employees, pleadings have been held 
sufficient as against motions to dismiss, or have been held 
subject to dismissal, as for failure to show jurisdiction 
or to comply with the Federal Rules of Civil Procedure. 

Where, in an action by an employee against his 
employer, the pleadings raise a triable issue of fact, 
a motion to dismiss the complaint will be denied.^s 
In an action for the wrongful discharge of an em¬ 
ployee, the complaint may be dismissed for failure to 
show jurisdiction®^ or to comply with the Federal 
Rules of Civil Procedure, Rules 8 (a) and 8 (e) (1), 
28 U.S.C.A., which require a pleading to contain a 
short and plain statement of the pleader’s claim in 
simple, concise, and direct averments.90 

In other actions by employees, complaints have 
been held sufficient as against motions to dismiss 


77. U.S.—MacLaughlin v. Union 
Switch & Signal Co., C.C.A.Pa., 166 
F.2d 46, 

78. U.S —Temperate v. Rainbolt, D. 
C.IIL, 163 F.Supp. 744. 

79. U.S.—Orange-Crush Grapico Bot¬ 
tling Co. V. Seven-Up Co., D.C.Ala., 
128 F.Supp. 174. 

80. U.S.—Bradley v. American Radi¬ 
ator & Standard Sanitary Corp., D. 
C.N.Y., 6 F.R.D. 37, affirmed, C.C.A., 
159 F.2d 39. 

81. U.S.—Compania De Las Fabricas 
Be Pap el De San Rafael Y Anexas, 
S. A., V. Bagley & Sewall Co., D.C. 
N.Y., 10 F.R.D. 140. 

82. U.S.—Kieran v. Johnson-March 
Corp., D.C.N.Y., 7 F.R.D. 128. 

83. U.S.—^Producers Releasing Corp. 
De Cuba v. Pathe Industries, D.C. 
N.Y., 10 F.R.D. 29, reversed on oth¬ 
er grounds, C.A., 184 F.2d 1021. 

84. U.S.—La Salle Co, v, Kane, D. 
C.N.Y., 8 F.R.D. 625. 

85. U.S.—^Whitmarsh v. Durastone 
Co., D.C.R.I., 122 F.Supp. 806—Cor- 
rao V. Waterman S, S, Corp., D.C. 
N.Y., 75 F.Supp. 482. 

35B C.J.S.—9 


railure to plead written contract 
of indemnity held immaterial. 

U.S.—Corrao v. Waterman S. S. Corp., 
supra. 

86. U.S.—Pabellon v. Grace Dine, C. 
A.N.Y., 191 F.2d 169, certiorari de¬ 
nied Coston Supply Co. v. Pabellon, 
72 S.Ct. 201, 342 U.S. 893, 96 L.Ed. 
669. 

87. U.S.—^Pabellon v. Grace Line, 
supra. 

88. U.S.—Canning v. Star Pub. Co., 
D.C.Del., 130 F.Supp. 697. 

Action to rescind agreement as to 
pay 

U.S.—Canning v. Star Pub. Co., su¬ 
pra. 

89. U.S.—^Duplisea v, Maine Cent. R. 
R., C.A.Me., 260 F.2d 495. 

Action against railroad 
U.S.—^Duplisea v. Maine Cent. R. R., 
supra. 

90. D.C.—Condol v, Baltimore & O. 
R. Co., 199 F.2d 400, 91 U.S.App.D. 
C. 255. 

91. Discharge in violation of rights 
U.S.—Graham v. Taller & Cooper, D. 

C.N.Y., 91 F.Supp. 419. 

Counts of complaint for commis¬ 
sions due and owing on sales made by 
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plaintiff under contract of employ¬ 
ment, which counts were dependent 
on interpretation given contract, 
would not be tested on pleadings 
alone, and hence were sufficient 
against motion to dismiss. 

U.S.—^Neumann v. Bastian-Blessing 
Co., D.C.IIL, 71 F.Supp. 803. 
Damages as result of occupational 
disease 

Complaint in employee's action 
against employer for damages as re¬ 
sult of an occupational disease which 
alleged relationship of employer and 
employee, exposure of employee to 
injury, negligence of employer, and 
resulting injury and consequent dam¬ 
ages was sufficient as against motion 
to dismiss. 

U.S.—Ivancik v. Wright Aeronautical 
Corp., D.C.N.J., 68 F.Supp. 270. 
Ratification of employment contract 
Where third amended complaint 
filed after circuit court of appeals 
had reversed case and directed a new 
trial alleged a contract of employ¬ 
ment for life and ratification thereof 
by defendant, and allegations with 
respect to ratification were new and 
were not relied on at first trial, com¬ 
plaint was sufficient as against mo¬ 
tion to dismiss. 
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these include actions involving an employee's rights 
or status after his return from military service.^2 

Assumption of risk. Where, with respect to the 
complaint in an action for personal injuries sustain¬ 
ed while in the employ of defendant’s assured, the 
court cannot say as a matter of law that the facts al¬ 
leged show a clear case of assumed risk, the com¬ 
plaint may be held sufficient as against a motion to 
dismiss it on the ground that it fails to state facts 
sufficient to constitute a cause of action. 

Custom and usage. In an employee’s action for 
damages for violation of an agreement as to rates 
of pay, hours, etc., an allegation of custom and usage 
has been held sufficient to withstand a motion to dis¬ 
miss. 

Shop rights. In an action by an employee against 
his employer for the reasonable value of the em¬ 
ployer’s use of a discovery made by the employee 
while working for the employer, a complaint alleg¬ 
ing all the essentials conferring shop rights on the 
employer will be dismissed on the employer’s mo¬ 
tion.^ 5 

§ 831.-Actions under Fair Labor 

Standards Act 

A complaint in an action under the Fair Labor Stand¬ 


ards Act should not be dismissed unless It appears to a 
certainty that, under the facts which may be proved in 
support of the asserted claim, no basic riaht of action 
can possibly exist. 

A complaint in an action under the Fair Labor 
Standards Act of 1938, 52 Stat. 1060, 29 U.S.C.A. § 
201 et seq., should not be dismissed for informality 
or insufficiency of statement unless it appears to a 
certainty that under any state of facts which may 
be proved in support of the asserted claim, no basic 
right of action can possibly exist,or no relief can 
possibly be granted.Whether the work of a par¬ 
ticular employee, in an industry that is under the 
Fair Labor Standards Act, is within the operation of 
the wage and hour provisions of the act, or is subject 
to some exemption, should ordinarily be determined 
from the evidence on a trial, and not from a technical 
construction of the pleadings on a motion to dis¬ 
miss but if the complaint alleges facts from which 
it is possible to determine whether an exemption pro¬ 
vision is applicable, the legal question of such ap¬ 
plicability may be determined on a motion to dis- 
miss.^^ 

In particular cases brought under the statute, dis¬ 
missal of the complaint has been held proper,^ as 


U.S.—Starr v. Superheater Co., D.C. 

Ind., 45 F.Supp. 749. 

Class and representative actions see 
supra § 827. 

9fi. Damages for wrongful discharge 
after reinstatement 
U.S —Reeser v. Philadelphia Nat. 
League Club, D.C.Pa., 84 P.Supp. 
947. 

Reinstatement to former position 

(1) Complaint alleging that de¬ 
fendants had made plaintiff’s rein¬ 
statement to former position after 
discharge from the army impossible 
by putting corporate employer out of 
business for defendants’ own gain 
and profit stated a cause of action 
good as against a motion to dismiss 
the action. 

U.S.—^Weinrib v. American Binder 
Co., D.C.N.T., 5 F.R.D. 514. 

(2) That complaint under Army 
Reserve and Retired Personnel Serv¬ 
ice Law requested that defendant be 
required to restore plaintiff to his 
former position, and contract under 
which plaintiff had been employed 
had expired, did not justify dis¬ 
missal of complaint, since statement 
of claim is not measured by relief 
asked, and if adequate cause of ac¬ 
tion exists court may give proper 
remedy regardless of prayer of com¬ 
plaint. 

U.S.—^Williams v. Walnut Park Plaza, 
D.C.Pa., 68 F.Supp. 957. 


Seniority rights 

Complaint alleging that when 
veteran was inducted into armed 
services he held position of hostler 
helper, that when he returned his 
seniority rights entitled him to posi¬ 
tion of machinist’s helper, and that 
certain individuals who were not in¬ 
ducted were wrongfully given sen¬ 
iority over him was sufficient on 
motion to dismiss, although not dis¬ 
closing unequivocal statement of sen¬ 
iority rights or right to position of 
machinist’s helper. 

U.S.—^Dodson v. St. Louis-San Fran¬ 
cisco Ry. Co., D.C.Mo., 81 F.Supp. 
356. 

93. U.S.—Thornton v. Lumbermen’s 
Mut. Cas. Co., D.G.La., 7 F.R.D. 186. 

94 . U.S.—Burley v. Elgin, J. & E. 
Ry. Co., C.C.A.I11., 140 P.2d 488, 
affirmed 65 S Ct. 1282, 325 U.S. 711, 
89-LEd. 1886, adhered to 66 S Ct. I 
721, 327 U.S. 661, 90 L.Ed. 928. 

95 - U.S.—^Wiles v. Union Wire Rope 
Corp., D.C.Mo., 134 F.Supp. 299, 
appeal dismissed, C.A., 257 F.2d 
813. 

96 . U.S.—^Davila v. Porto Rico Ry. 
Light & Power Co., C.C.A.Puerto 
Rico, 143 F.2d 236—Stratton v. 
Farmers Produce Co., C.C.A.Ark., 
134 P.2d 825. 

Mennicucci v. F. & P. Brakelyne 
Service, D.C.N.J., 58 F.Supp. 720. 
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Actions for injunction see infra § 833. 
Clear or certain nature of insuffi¬ 
ciency generally see supra § 821. 

97. U.S.—Castaing v. Puerto Rican 
American Sugar Refinery, C.C.A. 
Puerto Rico, 145 F.2d 403—Stratton 
V. Farmers Produce Co., C.C.A.Ark., 
134 P.2d 825—Musteen v. Johnson, 

C. C.A.Ark., 133 F.2d 106. 

98. U.S.—Castaing v. Puerto Rican 
American Sugar Refinery, C.C.A. 
Puerto Rico, 145 P.2d 403—Stratton 
V. Farmers Produce Co., C.C.A.Ark., 
134 F.2d 825. 

99. U.S.—^Robbins v. Zabarasky, D.C. 
Mass., 44 F.Supp. 867. 

1. Absence of allegations as to in¬ 
terstate commerce 

U.S.—Patterson v. Allied Chemical & 
Dye Corp., D.C.N.Y., 69 F.Supp. 

804—Foster v. National Biscuit Co., 

D. C.Wash., 31 F.Supp. 552. 

Service in intrastate commerce 
U.S.—Lonas v. National Linen Serv¬ 
ice Corporation, C.C.A.Tenn., 136 F. 
2d 433, 150 A.L.R, 697, certiorari 
denied 64 S.Ct. 157, 320 U.S. 785, 
88 L.Ed. 472. 

Dismissal as to unnamed plaintiffs 

Employees’ action against employer 
for overtime compensation under 
Fair Labor Standards Act would be 
dismissed as to unnamed plaintiffs 
described in caption of complaint as 
“other employees similarly situated, 
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showing a lack of jurisdiction,^ or the applicability 
of a provision for exemption from the application 
of the act,3 or as showing a failure to meet the re¬ 
quirements of the Portal-to-Portal Pay Act of 1947, 
29 U.S.C.A. § 251 et seq., in effect amending the 
Fair Labor Standards Act;^ and a complaint has 
been dismissed on the latter ground as against a 


contention that the motion to dismiss should be de¬ 
nied because it may develop at the trial that a claim 
exists which is cognizable even in the face of the 
Portal-to-Portal Act.^ 

In other cases under the Fair Labor Standards 
Act, dismissal has been held unwarranted or er¬ 
roneous,^ as where the question whether plaintiff 


unless such, other employees would, 
within thirty days, intervene in action 
or designate someone in writing as 
their legal representative for purpose 
of action. 

U.S —Orton v. Basic Magnesium, D. 

C.Nev., 6 F.RD. 368. 

2. U.S.—Macklin v. Kaiser Co., C.A. 
Or., 191 F.2d 301—Tipton v. Bearl 
Sprott Co., C.A.Cal., 175 F.2d 432— 
Newsom v. E. I. Du Pont^De Ne¬ 
mours & Co., C.A.Tenn., 173 F.2d 
856, certiorari denied 70 S.Ct. 70, 
338 U.S. 824, 94 L.Ed. 500. 

Hutchings V. Lando, D.C.N.T., 83 
F.Supp. 615—Genuth v. National 
Biscuit Co., D.C.N.T., 81 F Supp. 
213, appeal dismissed, C.A., 177 F. 
2d 962—Medrick v. Textile Ma¬ 
chine Works, D.C.Pa., 79 F.Supp. 
567—Sochulak v. American Brake 
Shoe Co., D.CN.Y., 79 F.Supp. 437 
—^Kirkham v. Pacific Gas & Elec. 
Co., D.C.Cal., 78 F.Supp. 658—Car- 
dinale v. General Motors Corp., D. 

C. N.Y., 76 F.Supp. 743—Moeller v. 
Eastern Gas & Fuel Associates, 

D. C.Mass , 74 F.Supp. 937—Seese v. 
Bethlehem Steel Co., D.C.Md., 74 
F.Supp. 412, affirmed, C.C.A., 168 
F.2d 58—Johnson v. Park City Con¬ 
sol. Mines Co., D.C.Mo., 73 F.Supp. 
852—Hart v. Aluminum Co. of 
America, D.C.Pa., 73 F.Supp. 727— 
Smith V. Cleveland Pneumatic Tool 
Co., D.C.Ohio, 8 F.R.D. 263, af¬ 
firmed, C.A., 173 F.2d 775. 

3- U.S.—Robbins v. Zabarasky, D.C. 
Mass., 44 F.Supp. 867. 

• 4 . U.S.—Macklin v. Kaiser Co., C.A. 
Or., 191 F.2d 301—Tipton v. Bearl 
Sprott Co., C.ACal., 175 F.2d 432— 
Battaglia v. General Motors Corp., 

C. A.N.Y., 169 F.2d 254, certiorari 
denied 69 S.Ct. 236, four cases, 335 
U.S. 887, 93 L.Ed 425. 

Hutchings V. Lando, D.C.N.Y, 83 
F.Supp. 615—Genuth v. National 
Biscuit Co., D.CN.Y., 81 F Supp. 
213, appeal dismissed, C.A., 177 F. 
2d 962—Shaievitz v. Laks, D.C.N.Y., 
80 F.Supp. 241—Medrick v. Textile 
Mach. Works, D.C.Pa., 79 F.Supp. 
567—Sochulak v. American Brake 
Shoe Co., D.C.N.Y., 79 F.Supp. 437— 
Kirkham v. Pacific Gas & Elec. Co., 

D. C.Cal., 78 F.Supp. 658—Felton v. 
Latchford Marble Glass Co., D.C. 
Cal., 77 F.Supp. 955—Cardinale v. 
General Motors Corp., D.C.N.Y., 76 
F.Supp. 743—Bateman v. Ford Mo¬ 
tor Co., D.GMich, 76 F.Supp. 178, 
-affirmed C.A., Fisch v. General Mo¬ 


tors Corp., 169 F 2d 266, certiorari 
denied 69 S.Ct. 405, two cases, 335 
U.S. 902, 93 LEd. 436—Sinclair v. 

U. S. Gypsum Co, D.C.N.Y., 75 F. 
Supp 439—Hollingsworth v. Fed¬ 
eral Min. & Smelting Co., D C Idaho, 
74 F Supp. 1009—Moeller v. Eastern 
Gas & Fuel Associates, D.C.Mass., 
74 F.Supp. 937—^Drabkin v. Gibbs 
& Hill, D.C.N.Y., 74 F.Supp. 758— 
Ackerman v. J. I. Case Co., D.C. 
Wis., 74 F.Supp. 639—Breusing v. 
Fisher Body Division, Kansas City 
Plant, General Motors Corp,, D.C. 
Mo,, 74 F.Supp. 541—Seese v. Beth¬ 
lehem Steel Co., D.C.Md, 74 F.Supp. 
412, affirmed, C.C.A., 168 F.2d 58— 
Johnson v Park City Consol. Mines 
Co., D.C Mo., 73 F.Supp. 852—Hart 

V. Aluminum Co. of America, D.C. 
Pa, 73 F.Supp. 727—Story v. Todd 
Houston Shipbuilding Corp., D.C. 
Tex., 72 F.Supp. 690. 

Smith V. Cleveland Pneumatic 
Tool Co., D.C.Ohio, 8 F.R.D. 263, 
affirmed, C.A., 173 F.2d 775. 
Dismissal without prejudice 
U.S.—Fajack v. Cleveland Graphite 
Bronze Co., D.C.Ohio, 73 F.Supp. 
308. 

Mere suspicion of ability to state 
cause of action 

Courts are liberal in sustaining 
complaints as against motions to 
dismiss, but where no facts were 
stated which could do more than 
create a suspicion that plaintiffs 
might be able to state a cause of ac¬ 
tion, cognizable in federal court, for 
recovery of compensation for time 
spent in preparation for day’s em¬ 
ployment, motion to dismiss would 
be granted, unless plaintiffs filed an 
amended complaint within thirty 
days. 

U.S.—Hays v. Hercules Powder Co., 
D.C.Mo., 7 F.R.D. 599. 

5. U.S.—Ackerman v. J. I. Case Co., 
D.C.Wis., 74 F.Supp. 639. 

6. U.S.—Davila v. Porto Rico Ry. 
Light & Power Co., C.C.A.Puerto 
Rico, 143 F.2d 236—Stratton v. 
Farmers Produce Co., C.C.A.Ark., 
134 F-2d 825—Burtpu v. Zimmer¬ 
man, C.C.A.S.C., 131 F.2d 377—De 
Loach V. Crowley’s, Inc,, C.C.A.Fla., 
128 F.2d 378. 

Compton V. Union Supply Co., D. 
C.Pa., 110 F.Supp. 3—^Trefs v. Foley 
Bros., D.C.MO., 84 F.Supp. 159— 
Amelbo v. Pennsylvania Salt Mfg. 
Co., D.C.Pa., 83 F.Supp. 456—Deat- 
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on V. Titusville Bldg. Corp., D.C. 
N.Y., 72 F.Supp. 986—Mennicucci 
V. F. & P. Brakelyne Service, D.C. 
N.J., 58 F.Supp. 720—Perry v. 

Creech Coal Co., D.C.Ky., 55 F. 
Supp. 998—^Anderko v. Courtland 
Handbag Co., D.C.N.Y., 53 F.Supp. 
140. 

Lexington Federation of Tele¬ 
phone Workers v. Kentucky Tele¬ 
phone Co., D.C.Ky., 11 F.R.D. 526— 
Calabrese v. Chiumento, D.C.N.J., 3 
F.R.D. 435. 

Production of goods for commerce 
U.S.—Castaing v. Puerto Rican 
American Sugar Refinery, C.C.A. 
Puerto Rico, 145 F.2d 403. 

Servicing in intrastate commerce 
U.S.—Tipton V. Bearl Sprott Co., C. 

A.Cal., 175 P.2d 432. 

Recovery of incentive payments 
U.S.—Manosky v. Bethlehem-Hing- 
ham Shipyard, CA.Mass., 177 F.2d 
; 529. 

Several plaintiffs 

In suit under Fair Labor Standards 
Act for unpaid overtime compensa¬ 
tion, cause would not be dismissed 
because of failure to set out in com¬ 
plaint exact amounts and exact hours 
each of several plaintiffs worked, rate 
of pay as to each, exact period of em¬ 
ployment, and character of services. 
U.S.—^Dykema v. Aluminum Co. of 
America, D.C.Ill., 7 F.R.D. 230. 
Representative action 

(1) In action under Fair Labor 
Standards Act to recover alleged 
overtime wages, complaint was not 
subject to motion to dismiss because 
there was no statement of hours 
worked or amount claimed by each 
of the employees that plaintiff pur¬ 
ported to represent. 

U.S.—Clyde v. Broderick, D.C.Colo., 
52 F.Supp. 533, reversed on other 
grounds, C.C.A., 144 F.2d 348. 

(2) Glass or representative actions 
generally see supra § 827. 

Employment or services as within 

act or exemption 

(1) Where it could not be said 
from a reading of complaint to re¬ 
cover under Fair Labor Standards 
Act that complaint showed clearly 
that plaintiff’s services were without 
the purview of act, so as to warrant 
court in summarily deciding question 
against plaintiff, defendant's motion 
to dismiss was overruled. 

U.S.—Keen v. Mid-Continent Petrole¬ 
um Corp., D.C.Iowa, 58 F>3upp. 915. 
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comes within the act is one of fact, to he decided 
on the facts, when the nature of the business is fully 
disclosed and the connection with that business of 
the work done by plaintiffs is established,'^ and as 
against the contention that the complaint showed a 
failure to meet the requirements of the Portal-to- 
Portal Act® A complaint which, when filed, states 
a cause of action for the recovery of additional com¬ 
pensation under the Fair Labor Standards Act has 
been held not dismissible for failure to allege facts 
showing that the claim is not barred by the Portal- 
to-Portal Pay Act.^ 

§ 832. - Actions Involving Governmental 

or Public Bodies or Officers 

Actions of various types involving governmental or 
public bodies or officers, including states, the United 
states, and federal or state officers, have variously been 
held or held not subject to dismissal. 

In actions by the Price Administrator for money 


judgments, complaints have been held sufficient as 
against motions to dismiss,as have the complaints 
in actions against the Collector of Customs,^^ a local 
postmaster,i2 ^ sheriff,!^ and police officers and the 
warden of a jail.^^ The complaint in an action 
against the Port of New York Authority for in¬ 
juries allegedly sustained at an airport through the 
negligence of the Authority has been dismissed for 
failure to allege that the suit had been instituted 
within the statutory period the complaint in an 
action against a United States Attorney and the 
Custodian of the Procurement Division, Treasury 
Department, for the improper recognition of an¬ 
other’s bid has been dismissed for failure to comply 
with the requirement of the Federal Rules of Civil 
Procedure, Rule 8 (a) (1), (3), 28 U.S.C.A., of a 
short and plain statement of the grounds on which 
the jurisdiction of the court depends, and a demand 
for judgment for the relief to which plaintiff deems 


(2) Motion to dismiss action to re¬ 
cover overtime compensation and 
liquidated damages under the Fair 
Labor Standards Act, on ground that 
plaintiffs were executive employees 
and did not therefore have a right 
of recovery, was refused, where it 
was impossible for the court to state 
as a matter of law that plaintiffs did 
not have a right of recovery. 

tr.S.—Barrett v. National Malleable 

& Steel Castings Co., D.C.Pa., 68 

F.Supp. 410. 

(3) On defendant’s motion to dis¬ 
miss petition and interventions on 
ground that they showed that plain¬ 
tiff and interveners were engaged in 
employment exempt from provisions 
of Fair Labor Standards Act, district 
court could not, as a matter of law, 
determine whether plaintiff and in¬ 
terveners came under general provi¬ 
sions of the act or an exemption 
therefrom. 

tr.S. —Johnson v. Johnson & Co., D.C. 

Ga., 2 F.R.D. 291. 

Defendant as agent for other defend¬ 
ants 

Complaint in action for overtime 
compensation and damages under 
Pair Labor Standards Act, which al¬ 
leged joint employment of plaintiff 
by all of defendant corporations, was 
sufficient as against motion to dis¬ 
miss filed by one of defendants as¬ 
serting that it was merely the agent 
for other defendants. 
tJ-S.—^Keyer v. Hope Estates, D.C.N. 

T., 53 F.Supp. 1004. 

7. U.S.—^Burton v. Zimmerman, C.C. 

A.S.C., 131 F.2d 377. 

8. U.S.—^Amelbo v. Pennsylvania 

Salt Mfg. Co., D.C.Pa., 83 F.Supp. 

456—^Deaton v. Titusville Bldg. 

Oorp., D.C.N.Y., 72 F.Supp. 986. I 


Twigg V. Tale & Towne Mfg. Co., 
D.C.N.T., 7 P.R.D. 488. 

9. U.S.—Lemme v. V. La Rosa & 
Sons, D.C.N.Y., 7 F.R.D. 485. 

10. U.S.—Fleming v. Fry, C.C.A. 
Ariz., 160 P.2d 742—Porter v. Kra¬ 
mer, C.C.A.MO., 156 P.2d 687. 

Bowles V. Shirey, D.C.Neb., 60 F. 
Supp. 914. 

Action by Price Administrator for in¬ 
junction see infra § 833. 

Ability to establish claim at trial 
Where Price Administrator, suing 
for treble damages for violation of 
maximum price regulations, might, 
at time of trial, be able to establish 
a claim which would entitle him to 
a recovery, as to some of commodi¬ 
ties in which it was alleged that de¬ 
fendant made overcharge of ceiling 
prices established by regulations, de¬ 
fendant's motion to dismiss the com¬ 
plaint generally would be refused. 

U.S.—Bowles V. Sunshine Packing 
Corp. of Pennsylvania, D.C.Pa., 6 
P.R.D. 282. 

Allegations as capable of proof 
In action by Administrator, Office 
of Price Administration, for triple 
damages on account of sales made in 
excess of maximum ceiling prices, 
whether the allegation that the pur¬ 
chases were made for use or con¬ 
sumption other than in the course of 
trade or business could be sustained 
by evidence was a matter of proof 
on the trial of the case, and dismiss¬ 
al of complaint on ground that al¬ 
legation was incapable of proof was 
error. 

U.S.—Porter v. Karavas, C.G.A.N,M., 
157 P.2d 984. 

Dease as device to evade regulation 

Petition by Administrator, Office of 
Price Administration, alleging sale of 
coal contrary to maximum price reg¬ 
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ulation and that lease was a mere 
device to evade maximum price reg¬ 
ulation, stated cause of action for 
money damages as against motions to 
dismiss. 

U.S.—Bowles v. Sauer, D.C.Pa., 6 F.R. 
D. 571. 

11. U.S.—Richard J. Spitz, Inc. v. 
Dill, D.CN.Y., 140 F.Supp. 947. 

Tliird-party complaint 
Where third-party complaint seek¬ 
ing to recover from Collector of Cus¬ 
toms for loss of goods while m de¬ 
fendant's custody alleged that loss 
was caused either by negligence of 
the third-party defendant or his em¬ 
ployees, fact that Collector could not 
be held to answer for torts of his 
subordinates did not entitle him to 
dismissal of third-party complaint on 
ground that it failed to state a claim 
on which relief could be granted. 

U.S.—Nakasheff v. Continental Ins. 
Co., D.C.N.Y., 89 F.Supp. 87. 

12. U.S.—Bloom V. Reilly, D.C.N.J., 

6 F.R.D. 514. 

Wrongful refusal to allow use of 
mails 

U.S.—Bloom V. Reilly, supra. 

13. U.S.—Howell V. Gray, D.C.Neb., 

9 F.R.D. 644, motion denied 10 F.R. 
D. 268. 

TTujustified arrest and confinement 
U.S.—Howell V. Gray, supra. 

14. U.S.—Coleman v. Johnston, C.A. 
Ill., 247 P.2d 273. 

Redress under Civil Bights Act, 42 
TT.S.C.A. § 1983 

U.S.—Coleman v. Johnston, supra. 

15. U.S.—Larson v. Port of New 
York Authority, D.C.N.Y., 17 F.R. 
D. 298. 

Negligence actions generally see in¬ 
fra § 836. 
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war;24 but a complaint in an action by tbe widow 
of a deceased army veteran against the United States 
and the Veterans Administration to recover a wid¬ 
ow’s death compensation has been dismissed.^^ 

In an action against the United States and others, 
a complaint alleging that certain of the individual 
defendants are employees of the United States may 
be dismissed as to them.^® 

Actions on National Service Life Insurance poli¬ 
cies are considered infra § 834, an action against the 
United States for the partition of land is considered 
infra § 839, tax actions, infra § 837, and a class ac¬ 
tion by the United States as a creditor, supra § 827. 

Action against state or state officer. An action 
against a state for detention in a state mental insti¬ 
tution has been dismissed where the complaint con¬ 
tained no statement of the grounds on which the 
jurisdiction of the court rested, and failed to state 
a claim on which relief could be granted.^7 An ac¬ 
tion against a foreign sovereign state may be dis¬ 
missed for lack of an allegation that the state con¬ 
sented to be sued, by the court acting on its own mo¬ 
tion or on appropriate suggestion under the Federal 
Rules of Civil Procedure, Rule 12 (h), 28 U.S.C.A.^s 
The complaint in an action against state boxing com¬ 
missioners and their inspector for the death of a 
boxer allegedly resulting from their failure to en¬ 
force the requirement of a physical examination be¬ 
fore the contest has likewise been dismissed but 
the complaint in an action against a state’s attorney 
for deprivation of civil rights has been held to state 
a claim on which relief could be granted, as against 
a motion to dismiss,and a complaint against the 


16 . ur.s. —Gage v. U. S. Attorney, D. 

C. Pa., 3 F.R.D. 492. 

17. XJ.S.—O’Rourke v. Waterfront 
Commission of New York Harbor, 

D. C.N.Y., 118 F.Supp. 236. 

13. U.S.—^U. S. V. Humboldt Lovelock 

Irr. Light & Power Co., L.C.Nev., 

1 F.R.D. 334. 

19. U.S.—Builders Corp. of America 
V. U. S., C.A.Cal., 259 P.2d 766. 

20. Action for negligence; explo- 
Sion of shell 

U.S.—Schmidt v. U. S., D.C.Kan., af¬ 
firmed, C.A., 179 F.2d 724, certiorari 
denied 70 S.Ct. 1007, 339 U.S. 986, 

94 L.Ed. 1388. 

21. U.S.—Builders Corp. of America 
V. U. S., C.A.Cal., 259 F.2d 766— 

Old Colony Ins. Co. v. U. S., C.C.A. 

Ohio, 168 F.2d 931. 

Actions for negligence generally see 
infra § 836. 

Injury to business from construction 
of air base 

XJ.S.—Smith V. U. S., D.C.Del., 113 F. 

Supp. 131. 

133 


Jet plane crashing into building 
U.S.—Slagle V. U. S., C.A.Tex., 228 
F.2d 673. 

Radio tower struck by aircraft 

U.S.—‘Augusta Broadcasting Co. v. 
U. S., C.A.Ga,, 170 F.2d 199. 

Damages from irrigation and canal 
operations 

U.S.—Desert Beach Corp. v. U. S., D. 
C.Cal., 128 F.Supp- 581. 

Act of identifiable officer or employee 
In action under Federal Tort 
Claims Act by administrator of chil¬ 
dren whose death resulted from ex¬ 
ploding hot water tank in housing 
project, court did not dismiss com¬ 
plaint, although it failed to allege 
any wrongful or negligent act on 
part of identifiable officer or em¬ 
ployee of United States, as required 
by Act, on condition that adminis¬ 
trator, by discovery, determine iden¬ 
tity of employees and show their 
wrongful acts. 

XJ.S.—Schetter v. Housing Authority 


of City of Erie, D.C.Pa., 132 F. 
Supp. 149. 

22. U.S.—Jefferson v. U. S., D.C.Md., 
74 F.Supp. 209. 

23. U.S.—Cohen v. U. S., C.C.A. 
Minn., 129 F.2d 733. 

24 . U.S.—Claim of McGann Mfg. Co., 
D C.Pa., 83 F.Supp. 957. 

Novel question presented 
U.S.—Claim of McGann Mfg. Co., su¬ 
pra. 

25. U.S.—Siegel v. U. S., D.C.N.Y., 
101 F.Supp. 98. 

26. U.S.—^Desert Beach Corp. v. U. 
S., D.aCal., 128 F.Supp. 581. 

27. U.S.—Hadar v. U. S., D.C.N.Y., 
13 F.R.D. 149. 

28. U.S.—Puente v. Spanish Nat, 
State, C.C.A.N.Y., 116 F.2d 43, cer¬ 
tiorari denied 62 S.Ct. 57, 314 U.S. 
627, 86 L.Ed. 504. 

29. U.S.—Shelaeff v. Groves, D.C. 
Cal., 27 F.Supp. 1018. 

30. U.S.—Lewis V. Bmutigam, C.A. 
Fla., 227 F,2d 124, 65 A.L.R.2d 505. 


himself entitled and a complaint in an action 
against the Waterfront Commission of New York 
Harbor, attacking the constitutionality of the act 
under which it was created, has been dismissed in 
the absence of a showing of a need for equitable re¬ 
lief or that plaintiffs would suffer irreparable in- 
jury.i? 

Injunction actions involving governmental bodies 
and officers are discussed infra § 833, and tax ac¬ 
tions, infra § 837. 

Actions by or against United States. In an action 
by the United States to establish water rights, the 
fact that defendant filed a counterclaim praying for 
judgment for ten thousand dollars against the United 
States did not authorize dismissal of the counter¬ 
claim even if a money judgment could not be re¬ 
covered against the United States, where the coun¬ 
terclaim contained a prayer seeking the establish¬ 
ment of water rights.^^ 

A motion to dismiss is properly sustained to claims 
under the Federal Tort Claims Act if the basis 
thereof is unmistakable and unsustainable.^^ So, a 
complaint in an action against the United States 
under the Act has been held subject to dismissal 
other complaints in actions under the act have been 
held sufficient as against motions to dismiss,as 
where a novel and difficult question was presented.^^ 
The complaint in an action to recover compensation 
for services performed for the Works Progress 
Administration has also been held sufficient against 
such motion,as has the complaint in an action for 
relief from alleged losses suffered in the perform¬ 
ance of contracts with the United States during the 
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superintendent of a state farm for ill treatment has 
been held, as against such a motion, to state a cause 
of action for damages under the federal Civil Rights 
Act.^^ 

In cases decided before the Federal Rules of Civil 
Procedure, 28 U.S.C.A., became operative, it was 
held, or recognized, that a contention that a federal 
court is without jurisdiction of an action against a 
state officer for the reason that the action is in ef¬ 
fect against the state should be raised by demurrer 
or other pleading in the regular progress of the 
cause ,22 not by motion to dismiss for want of 
jurisdiction,and that the court should not dismiss 
such an action on its own motion on the ground of 
want of jurisdiction,^^ It seems, however, that a 
suit directly against a state by name brought by a 
citizen of another state would be so palpably m viola¬ 
tion of the Eleventh Amendment to the federal 
Constitution as to justify dismissal on motion.^s 

A tort action against a school district should not 
be dismissed because the complaint does not allege 
that the district has insurance or other means of 
paying the judgment sought without impairment of 
its public funds.3^ 

§ 833. - Injunction Actions 

A complaint seeking injunctive relief and showing that 
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there are genuine issues of material facts should not be 
dismissed. 

It is improper to dismiss a complaint which seeks 
injunctive relief and which shows that there are 
genuine issues of material facts,or where the mo¬ 
tion to dismiss raises a serious question as to wheth¬ 
er the court has jurisdiction of the subject matter of 
the action but a complaint for injunction which 
is so involved, disconnected, and incoherent as to be 
fatally defective must be dismissed.^^ A complaint 
seeking an injunction has been held not subject to 
dismissal because of a failure to allege specifically 
irreparable injury and the absence of an adequate 
remedy at law.^^ 

In a suit in a federal district court to enjoin the 
enforcement of a state statute, a motion to dismiss 
the bill of complaint is addressed to the sufficiency 
of the allegations thereof.^^ The question of the 
jurisdiction of a federal district court over such a 
suit is properly raised by a motion to dismiss the 
bill of complaint where it affirmatively appears from 
the allegations thereof that the requisite jurisdic¬ 
tional amount is not involved.'^^ 

Particular complaints seeking injunctive relief 
have been held properly dismissed, or subject to dis¬ 
missal,^^ or sufficient as against motions to dis- 


31. XJ.S.—Gordon v. Garrson, D.C. 
Ill., 77 F.Supp. 477. 

32. XJ.S.—Scully V. Bird, Mich., 28 
S.Ct. 597, 209 U.S, 481, 52 L.Bd. 
899—Illinois Cent. R. Co. v, Ad¬ 
ams, Miss., 21 S.Ct. 251, ISO U.S. 
28, 45 L.Ed. 410. 

25 C J. p 783 note 61. 

33. U.S.—Illinois Cent. R. Co. v, Ad¬ 
ams, supra. 

34. U.S.—Scully V. Bird, Mich., 28 
S.Ct. 597, 209 U.S. 481, 52 L Ed. 
899. 

Dismissal on court’s own motion gren- 
erally see infra § 841. 

35. U.S.—Scully V. Bird, supra—Il¬ 
linois Cent. R. Co. v. Adams, 21 
S.Ct. 251, 180 U.S. 28, 45 L.Ed. 
410. 

36. U.S.—Tracy v. Davis, D.C.IIL, 
123 F.Supp. 160. 

37. U.S.—Woods V. Hillcrest Ter¬ 
race Corp., C.A.S.D., 170 F 2d 980 
—Porter v. Kramer, C.C.A.Mo., 156 
F.2d 687—Bowles v. Cabot, C.C.A. 
N.r., 153 F.2d 258. 

Porter v. Bicket, D.C.Mo,, 66 F. 
Supp. 612—Bowles v. American 
Distilling- Co., D.C.JST.Y., 62 F.Supp. 
20, appeal dismissed, C.C.A., Porter 
V. American Distilling: Co., 157 F. 
2d 1012. 

Porter v, Elliott, D.C.Pa,, 5 F.R. 
D. 223. 


D.C.—Farrall v. District of Columbia 
Amateur Athletic Union, 153 F.2d 
647, 80 US App.D.C. 396. 

38. D C.—Palmer Bolt & Nut Co. v. 
Littlejohn, D.C., 7 F.R.D. 333. 

39. U.S.—Curtis v. Utah Fuel Co., 
D.C.NJ., 59 F.Supp. 680, affirmed, 
C.C.A., 148 F.2d 340, certiorari de¬ 
nied 66 S.Ct. 29, 326 U.S. 724, 90 
L.Ed. 429. 

40. U.S.—Nemser v. Aviation Cor¬ 
poration, D.C.Del., 47 F.Supp. 515. 

41. U.S.—Polk Co. V. Glover, Fla., 
59 S.Ct. 15, 305 U.S. 5, 83 L.Ed. 6. 

Betermination. of validity of act re¬ 
quired 

State officers were held not enti¬ 
tled to dismissal of suit to enjoin 
them from enforcing state statute, 
where plaintiffs alleged that their 
constitutional rights were being vi¬ 
olated by enforcement of act, since 
determination of validity of act was 
required. 

U.S.—^Premier-Pabst Sales Co. v. Mc¬ 
Nutt, D.C.Ind., 17 F.Supp. 708. 

42. U.S.—Gibbs V. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L.Ed. 1111. 

43. U S.—^Harms, Inc. v. Tops Mu¬ 
sic Enterprises, Inc. of California, 
D.C.Cal., 160 F.Supp. 77—Boris v. 
Moore, D C.Wis., 152 F.Supp. 595, 
affirmed, C.A., 253 F.2d 623. 
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Want of jurisdiction 

U.S,—KVOS, Inc., V. Associated 

Press, Wash., 57 S.Ct. 197, 299 U.S. 
269, 81 L.Bd. 183. 

Action to restrain foreclosure pro¬ 
ceedings 

U.C—Halpern v. Lohr, 166 F.2d 212, 
82 U.S.App.D.C. 403. 

Injunction against action under zon¬ 
ing ordinance 

U.S.—Savage v. Iowa Development 
Co., D.C.Minn., 130 F.Supp. 42, af¬ 
firmed, C.A., 226 P.2d 936. 

Injunction against enforcement of 
unlawful orders 

(1) Where employer’s bill, asking 
for injunction against United States 
district attorney and district manag¬ 
er of office of defense transportation, 
in their individual capacities, to pre¬ 
vent threatened enforcement of al¬ 
legedly unlawful orders of National 
War Labor Board, did not allege 
facts showing authority of defend¬ 
ants to enforce orders, and defend¬ 
ants’ affidavits denied such authority 
or any intention to enforce them, bill 
would be dismissed, on motion, for 
failure to state case on which relief 
could be granted. 

U.S.—Baltimore Transit Co. v. Flynn, 
DC.Md., 50 F.Supp. 382. 

(2) Actions involving governmen¬ 
tal bodies or officers generally see 
supra § 832. 
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miss,as where plaintiff sought an injunction 
against the enforcement of a state statute,45 or of a 
zoning ordinance,45 or against inequitable practices 
involving patent rights,4'? or an injunction under a 
state Fair Trade Act.48 

Where paragraphs of a counterclaim, although 
mainly evidentiary in character, when read in con¬ 
junction with the other paragraphs of the counter¬ 
claim, make out a cause of action which, if establish¬ 
ed on trial, would entitle defendant to the injunc¬ 
tive relief prayed for, a motion to dismiss the para¬ 


graphs will be denied.49 

Fair Labor Standards Act, In actions by the ad¬ 
ministrator of the Wage and Hour Division of the 
Department of Labor, or the Secretary of Labor, to 
enjoin or restrain the violation of the Fair Labor 
Standards Act of 1938, 52 Stat. 1060, 29 U.S.CA. § 
201 et seq, complaints have been held not subject to 
dismissal,^^ as where it was contended that the act 
and its administrative enforcement were unconstitu- 
tional,^! that the complaint was not sufficiently spe¬ 
cific to state a cause of action, ^ 2 or that the employ- 


CancellatioxL of license agreement 

In action against individual de¬ 
fendant and a corporation to enjoin 
defendants from canceling a patent 
license agreement, where it appear¬ 
ed that corporation was merely a li¬ 
censee entitled to manufacture ma¬ 
chines within certain territories un¬ 
der patents referred to in bill of com¬ 
plaint, not including territory in 
which plaintiff operated, and that 
patents referred to were owned by 
individual defendant, corporation 
would be dismissed from the action 
with its costs. 

tJ.S.—Bee Machine Co. v. Freeman, 
D C.Ohio, 40 F.Supp. 299, affirmed, 
C.CA., 121 F.2d 451. 

44. XJ.S.—^Nagler v. Admiral Corp., 

C. A.lsr.T., 248 F.2d 319—^Virgin Is¬ 
lands Corp. V. W. A. Taylor & Co., 
CA.N.Y., 202 F.2d 61—Chicago & 
N. W. Ry. V. First ISTat. Bank of 
Waukegan, C.A.Ill., 200 F.2d 383. 

International Minerals & Chem¬ 
icals Corp. V. Golding-Keene Co., 
DC.N*.Y., 164 F.Supp. 101—Richard 
J. Spitz, Inc., V. Dill, D.C.N.T., 140 
F.Supp. 947—Mullins v. Clmchfield 
Coal Corp., D.C.Va., 128 F.Supp. 
437, affirmed, C A., 227 F 2d 881, 
certiorari denied 76 S.Ct. 1048, 351 
U.S. 982, 100 L.Ed. 1496—Davis 

Electronics Co. v. Channel Master 
Corp., D.C.N.T., 116 F.Supp. 919— 
National Radio School v. Marlin, 

D. C.Ohio, 83 FSupp. 169—H-P-M 
Development Corp. v. Watson- 
Stillman Co., D.C.N.J., 71 F.Supp. 
906. 

Manischewitz Food Products v. 
Rosenberg, D.C.Pa., 9 P.RD. 115— 
Andrew Jergens Co. v. Bonded 
Products Corporation, D.C.N.T., 9 
P.2d 114. 

D.O.—Friend v. Lee, 221 F.2d 96, 95 
U.S.App.D.C. 224. 

Allegation of jurisdictional amount 
XJ.S.—Berger v. McHugh, D.C.Pa., 26 
F.Supp. 107. 

Injunction against assertion of pat¬ 
ent 

U.S.—International Minerals & 
Chemicals Corp. v. Golding-Keene 
Co., D.C.N.Y., 164 F.Supp. 101. 

Injunction against jSnancial enfeeble- 
ment of corporation 
U.S.—^Delaware Floor Products v. 


Franklin Distributors, D.C.Pa., 12 
F.RD. 114. 

Actions against labor unions 

U.S.—Cater Const. Co. v. Nischwitz, 

C. C.A.I11., Ill F.2d 971. 

American Airlines, Inc., v. Air 

Line Pilots Ass’n, D.C.N.Y., 169 F. 
Supp. 777—Le Baron v. Kern Coun¬ 
ty Farm Labor Union, D.C.Cal, 80 
F.Supp. 161—Loew’s Inc. v. Basson, 
DC.N.Y., 46 F.Supp. 66—Rohde v. 
Dighton, D.CMo., 27 F.Supp. 149. 

Mills V. United Ass’n of Journey¬ 
men & Apprentices of Plumbing & 
Pipe Fitting Industry of U. S. & 
Canada, D C Mo., 8 F.R.D. 300. 
Improper offering of securities for 
sale 

U.S.—Securities and Exchange Com¬ 
mission V. Searchlight Consol. Min 
& Mill. Co., D.C.Nev., 112 F.Supp. 
726. 

Violation of Housing and Bent Act 
of 1947 

XJ.S.—^Woods V. Bank, D.C.Pa., 9 F. 
R.D. 48. 

Action by employer against National 
War tabor Board 

D.C.—Montgomery Ward & Co. v. 
National War Labor Board, D.C., 5 6 
F.Supp. 602—^Montgomery Ward & 
Co. V. National War Labor Board, 

D. C., 55 F.Supp. 371. 

Actions by carriers 

(1) In action by air carriers 
against railway company and sub¬ 
sidiary to restrain unauthorized air 
carriage by subsidiary, complaint 
sufficiently alleged, as against mo¬ 
tions to dismiss, the existence of a 
competitive relationship between 
plaintiffs and defendants and conse¬ 
quent injury to plaintiffs from op¬ 
eration by defendants without cer¬ 
tificate of public convenience and ne¬ 
cessity or letters of registration, and 
that subsidiary was a common car¬ 
rier. 

U.S.—^Flying Tiger Line v. Atchison, 
T. & S. F. Ry. Co., D.C.Cal., 75 F. 
Supp. 188. 

(2) In action by motor carriers to 
enjoin railroads and interstate com¬ 
merce commission from putting into 
effect orders of commission approv¬ 
ing reduction m rates on certain in¬ 
terstate shipments, filing of suffi¬ 
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cient supplemental complaint would 
avoid dismissal, even though origi¬ 
nal complaint, which was dismissed, 
failed to set forth acts showing an 
administrative determination which 
was then ripe for review. 

U.S.—Pacific Inland Tariff Bureau v. 
U. S., D.C Or, 129 F.Supp. 472, 
opinion supplemented 134 F.Supp. 
210 . 

(3) Complaint seeking to enjoin 
establishment of “piggy-back” serv¬ 
ice from railroad terminals in Jer¬ 
sey City to various places in New 
York City was not subject to dis¬ 
missal for lack of jurisdiction, or for 
failure to state claim, or merely be¬ 
cause purpose of the service was to 
compete with the motor haulage in¬ 
dustry and not to compete with 
plaintiff, or on ground that proposal 
constituted merely terminal service 
which railroads may render without 
certificate of convenience and neces¬ 
sity. 

U.S.—Long Island R Co. v. Dela¬ 
ware, L. & W. R. Co., D.C.N Y., 143 
F Supp. 363. 

45. U.S.—Polk Co. V. Glover, Fla., 
59 S.Ct. 15, 305 US. 5, 83 L.Ed. 

6 . 

46. U.S.—^Dennis v. Village of Tonka 
Bay, C.C.A.Minn., 151 F.2d 411. 

47. U.S—Brogdex Co. v. Food Ma¬ 
chinery Corporation, D.C.Del, 29 
F.Supp. 698. 

48. U.S.—Caron Corporation v. Wolf 
Drug Co, D.C.N.J,, 40 F.Supp. 103. 

49. U.S.—Brunswick-Balke-Collender 
Co. V. American Bowling & Billiard 
Corporation, D.C.N.Y., 2 F.R.D. 487. 

50. U.S.—Tobin v. Chambers Const. 
Co., D.C.Neb., 15 F.RD. 47. 

Actions by employees under Fair La¬ 
bor Standards Act see supra § 831. 
Actions involving governmental 
bodies or officers generally see su¬ 
pra § 832. 

51. U.S.—^Fleming v. Wood-Fruit- 
ticher Grocery Co., D C.Ala., 37 F. 
Supp. 947—Jacobs v. Peavy-Wilson 
Lumber Co., D.C.La., 33 F.Supp. 
206. 

52. U.S.—Fleming v. Whittemore, 
D.C.Ky., 41 F.Supp. 767. 
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cr’s business was not covered by the act.^^ 

In a suit by employees against their employer and 
a labor union to enjoin a conspiracy to compel the 
employees to abandon a previously instituted action 
for overtime wages under the Fair Labor Standards 
Act, failure to show that the employees, as dis¬ 
tinguished from the employer, were engaged in inter¬ 
state commerce was an amendable defect and not 
ground for dismissal of the complaint.^^ 

§ 334 . - Insurance and Indemnity Ac¬ 

tions 

Particular complaints in actions involving insurance 
policies or indemnity bonds or agreements have been held 
sufficient as against motions to dismiss. 

Particular complaints in actions based on, or in¬ 
volving, insurance policies,^5 or indemnity bonds^^ 
or agreements^'^ have been held sufficient as against 
motions to dismiss. The absence of an allegation as 
to the giving of the required notice to the insurer 
has been held ground for dismissal and a com¬ 
plaint seeking to allege a cause of action for breach 
of oral or implied warranties as to the protection 
afforded by an insurance policy has been dismissed 
as failing to state a claim on which relief could be 
granted, and as indefinite. 


If an insured, in an action on the policy, fails to 
state sufEcient facts to show that he has sustained a 
loss covered by the policy, tlie remedy of the insurer 
is to file a motion to dismiss, rather than a motion 
for a more definite statement of plaintiff’s claim 
the latter motion, in such circumstances, is in reality 
directed at the sufficiency of the complaint rather 
than at its lack of definiteness. 

Where, in an action by an insurer against the in¬ 
sured, the court strikes certain defenses, an amended 
counterclaim based on the same contention will be 
dismissed.62 In a suit by an insurer against the 
insured to recover damages for the breach of in¬ 
sured’s duty to co-operate, imposed by the policy, the 
dismissal of the complaint for failure to state the 
grounds of the jurisdiction of the court, by reason 
of the absence of allegations as to excess insurance, 
IS not justified where plaintiff made an offer of evi¬ 
dence as to that matter, which, if based on a prof¬ 
fered amendment, should have been granted by the 
court in the exercise of its legal discretion. 

§ 835. - Libel and Slander Actions 

A motion to dismiss a libel action for failure to state 
a claim on which relief can be granted should not be 
sustained unless it appears certain that the plaintiff Is 


53. U.S.—^McComb v. Johnson, C.A. 
Mo., 174 F.2d 833. 

54. U.S.—Bowe v. Judson C. Burns, 
Inc., D.C.Pa., 46 F.Supp. 745, af¬ 
firmed, C.aA., 137 F.2d 37. 

55. U.S—^Hanney v. Franklin Fire 
Ins. Co. of Philadelphia, C.C.A. 
Wash., 142 F.2d 864—Leimer v. 
State Mut. Life Assur. Co. of Wor¬ 
cester, Mass., C.G.A.Mo., 108 F.2d 
S02. 

Brittain v. Travelers Ins. Co., U. 

C. Mont., 70 F.Supp. 116. 

Storm V. Lumbermen’s Mut. Cas. 
Co., U.C.CaL, 6 F.R.D. 855. 

Action on fir© policy 
U.S.—Medusa Portland Cement Co. v. 
Pearl Assur. Co., U.C.Ohio, 6 F.R. 

D. 332. 

Action ag'ainst reinsurer 
U.S.—Kuhn V. Pacific Mut. Life Ins. 
Co. of California, U.C.lsr.Y., 37 F. 
Supp. 102. 

Action for rescission and cancella¬ 
tion of policies 

U.S.—Continental American Life Ins. 
Co. of Wilmington, Del., v. 
Fritsche, D.C.Pa., 37 F.Supp. 1. 

Insurance of horses 

U.S.—Rosen v. Underwriters at 
Lloyd’s of London, D.C.Pa., 100 F. 
Supp. 825. 


Action ag'ainst insurer by holder of 
judgment against insured 
U.S.—Rutherford v. National Indem. 
Co., D.C.Mo., 118 F.Supp. 640. 

Failure to attach copies of constitu¬ 
tion, by-laws, and articles of incor¬ 
poration 

U.S.—Carcelli v. Order of United 
Commercial Travelers of America, 
D.C.Pa., 47 F.Supp. 433. 

Action on National Service Xiife In¬ 
surance policy 

(1) Complaint by beneficiary. 
U.S.—Welcher v. U. S., D.C.Ark., 14 

F.R.D. 235. 

(2) Action by stepmother alleging 
that she stood in loco parentis to in¬ 
sured. 

U.S.—Dodd V. U, S., D.C.Ark., 76 F. 
Supp. 991. 

(3) Actions against United States 
generally see supra § 832. 

Insurer’s refusal to settle or com¬ 
promise claim 

(1) Generally. 

U.S.—^Wessing v. American Indem. 
Co. of Galveston, Tex., D.C.Mo., 127 
F.Supp. 775. 

(2) In suit based on alleged breach 
of duty of a liability insurer to com¬ 
promise a claim, where the court, in 
dismissing the action, stated that if 
the cause of action existed for plain¬ 
tiff, it was not one on which, the suit 
was brought, dismissal was error, in 
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view of the liberal rules of federal 
practice, under which a complaint is 
not to be dismissed because the 
plaintiff has misconceived the proper 
legal theory of the claim. 

U.S.—Dotschay for Use and Benefit 
of Alfonso V. National Mut. Ins. Co. 
of District of Columbia, C.A.Fla., 
246 F.2d 221. 

56. U.S.—^King Edward Emp. Fed¬ 
eral Credit Union v. Travelers In¬ 
dem. Co., C.A.Fla., 206 F.2d 726. 

57. U.S.—Chicago & N. W. Ry. Co. 
V. Chicago Packaged Fuel Co., C. 
A.I11., 183 F.2d 630. 

Massachusetts Bonding & Ins. 
Co. V. Darby, D.C.Mo., 59 F.Supp. 
175. 

58. U.S.—Storm v. Lumbermens 
Mut. Cas. Co., D.C.Cal., 6 F.R.D. 
355. 

59. U.S.—Curacao Trading Co. v. 
Federal Ins. Co., D.C.N.T., 3 F.R. 
D. 203. 

60. U.S.—^Diesinger v. American & 
Foreign Ins. Co., D.C.Pa., 2 F.R.D. 
221 . 

61. U.S.—^Diesinger v. American & 
Foreign Ins. Co., supra. 

62. U.S.—^Maryland Cas. Co. v. Mi¬ 
ami Transit Co., D.C.Fla., 96 F. 
Supp. 490. 

63. U.S.—^American Universal Ins. 
Co. V. Sterling, C.A.Pa., 203 F.2d 

159 . 
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entitled to no relief under any set of facts which could 
be proved in support of the claim. 

A motion to dismiss a complaint for libel on the 
ground that it fails to state a claim on which relief 
can be granted can be sustained only when the words 
published are privileged or when they are not li¬ 
belous per se under any reasonable construction;^^ 
if it appears that the publication is incapable of a 
libelous meaning, either on its face or by means of 
reasonable innuendoes, a motion to dismiss should be 
sustained.^5 Another statement is that a motion to 
dismiss a libel action for failure to state a claim on 
which relief can be granted should not be sustained 
unless it appears certain that plaintiff is entitled to 
no relief under any set of facts which could be prov¬ 
ed in support of the claim.^^ 

Where the objections raised on the motion to dis¬ 
miss for insufficiency of the complaint are matters 
of defense and should be left to the jury under prop¬ 
er instructions, the complaint is not subject to dis¬ 
missal.^'^ Where a counterclaim seeking damages 
for slanderous remarks contains allegations sufficient 
to indicate that a prima facie case has been establish¬ 


ed, the fact that the facts alleged are not sufficiently 
clear to permit plaintiff to plead or defend against 
the counterclaim is no ground for dismissal, since the 
rules of procedure offer adequate means of obtaining 
the information required.®^ 

Particular complaints in actions for libel or 
slander have been held sufficient as against motions 
to dismiss but such complaints have been dismiss¬ 
ed,'^^ as for lack, or insufficiency, of jurisdictional 
averments. 

Particular defenses pleaded in actions for libel 
have,or have not,'^3 ^^en held subject to dismis¬ 
sal. 

§ 836. - Negligence Actions 

It is sufficient, as against a motion to dismiss, to al¬ 
lege that the defendant acted negligently and that as a 
result the plaintiff was injured. 

To state a cause of action for negligence, it is 
sufficient, as against a motion to dismiss, to allege 
that defendant acted negligently and that as a result 
plaintiff was injured.'^^ 


64. XJ.S.—Browder v. Cook, D.C.Ida- 
ho, 59 F.Supp. 225. 

65. XJ.S.—Marshall v. National Po¬ 
lice Gazette Corp., C.A.Mo., 195 P. 
2d 993. 

66. XJ.S.—^Dyer v. MacDougall, D.C. 
N.T., 93 F.Supp. 484. 

Clear or certain nature of insuffi¬ 
ciency g-enerally see supra § 821. 

67. XJ.S.—^Browder v. Cook, D.C.Ida- 
ho, 69 F.Supp. 225. 

68. XJ.S.—Edelman v. Locker, D.C. 
Pa., 6 F.R.D. 272. 

69. XJ S.—Christopher v. American 
News Co., CA.Ill., 171 P.2d 275— 
Spanel v. Pegler, C C.A.Ill., 160 F. 
2d 619, 171 A.L.R. 699. 

Munafo v. Helfand, D.C.N.T., 140 
F.Supp. 234. 

Crockard v. Publishers, Saturday 
Evening- Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 F.R.D. 511. 
Bzisteuce of gen-aine issue of fact 
Where examination of complaint 
for libel and consideration of briefs 
were convincing that it could not be 
said with certainty that no genuine 
issue of fact existed, motion to dis¬ 
miss complaint on ground that the 
words complained of were not libel¬ 
ous and that complaint failed to con¬ 
tain allegations of certain items of 
special damages was denied, with¬ 
out prejudice to defendant’s right to 
renew the motion on similar grounds 
after completion of proofs. 

XJ.S.—Tyler Fixture Corporation v. 
Dun & Bradstreet, D.C.Miclu, 3 F. 

R.D. 268. 


Time and place 

Where complaint alleged a cause 
of action for slander arising out of 
alleged telephone conversation “in 
the spring of 1943,” but it was not 
pointed out wherein time or place 
were material as to the application 
of any defense, complaint would not 
be dismissible for insufficiency un¬ 
der the Federal Rules of Civil Proce¬ 
dure, Rule 9 (f), 28 U.S.C.A., as to 
averments of time and place. 

XJ.S—Bleecker v. Drury, D.C.N.T., 3 
F.R.D. 325. 

Separate statement of occurrences 

Complaint alleging a cause of ac¬ 
tion for libel and slander, although 
violating the Federal Rules of Civil 
Procedure, Rule 10 (b), 28 U.S.C.A., 
in that it did not separately state 
each occurrence, but joined libel 
causes with slander causes, was suf¬ 
ficient as against motion to dismiss 
for failure to state a claim on which 
relief could be granted, which mo¬ 
tion was addressed to dismissal of 
action and not to each of the sep¬ 
arate causes of action. 

XJ.S.—Bleecker v. Drury, D.C.N.Y., 3 
F.R.D. 325. 

70. D.C.—Potts V. Dies, 132 P.2d 

734, 77 XJ.S.App.D.C. 92, certiorari 
denied 63 S.Ct. 1316, 319 V.&, 762, 
87 L.Ed. 1713, rehearing denied 64 

S.Ct. 28, 320 U.S. 808, 88 L.Ed. 488. 

No presumption as to la-w of foreign 
country 

XJ.S.—Philp V. Macri, C.A.Wash., 261 
P.2d 945. 
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G-eneral allegation of malicious pub¬ 
lication 

In action for libel because of publi¬ 
cation of a magazine article, general 
allegation that the publication was 
malicious did not require denial of a 
motion to dismiss, where the conclu- 
sory allegation was inconsistent with 
the allegations as to the relationship 
of the parties and the contents of the 
publication. 

XJ.S.—Golson V. Hearst Corp., D.C.N. 

T., 128 F.Supp. 110. 

71. XJ.S.—Kelly v. Tribune-Star Pub. 
Co., C.C.A.Ind., 152 F.2d 267. 

Crockard v. Publishers, Saturday 
Evening Post Magazine of Phila¬ 
delphia, Pa., D.C.Pa., 19 F.R.D. 511. 

72. Privilege 

XJ.S.—Reynolds v. Pegler, C.A.N.Y., 
223 F.2d 429, certiorari denied 76 
S.Ct. 80, 350 U.S. 846, 100 L.Ed. 
754. 

73. G-ood faith and lack of malice 

U.S.—Rosenfeld v. Curtis Pub. Co., 

C.C.A.N.Y., 163 F.2d 660. 

74. U.S.—City of Daytona Beach v. 
Gannett Fleming Corddry & Car¬ 
penter, Inc., C.A.Fla., 263 F.2d 771 
—^Augusta Broadcasting Co. v. XJ. 
S., C.A.Ga., 170 F.2d 199. 

Action against port authority for 
negligence see supra § 832. 

Actions against United States for 
negligence see supra §’ 832. 

Failure to allege Warsaw Conven¬ 
tion held not ground for dismissing 
complaints in actions for death as re¬ 
sult of airplane crash. 

U.S.—Supine v. Compagnie Nationale 
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Particular complaints,'^^ third-party complaints,'^^ 
and a fourth-party complaint,'^in actions for neg¬ 
ligence, have been held sufficient as against motions 
to dismiss; other complaints have been dismissed 
and in an action by a railroad for damage to a train 
when it struck a vehicle at a grade crossing, a mo¬ 
tion to dismiss has been granted as to some para- 


35B C.J.S. 

graphs of the complaint and denied as to othersJ^ 
A judgment of dismissal has been held not an abuse 
of discretion where the complaint was prolix and 
indefinite and failed to conform to the Federal Rules 
of Civil Procedure, Rule 8 (e) (1), 28 U.S.C.A., re¬ 
quiring that each averment of a pleading shall be 


Air France, B.C.N.T., 100 F.Supp. 
214. 

75. U.S—Carss v. Outboard Marine 
Corp., CA.Fla., 252 F.2d 690. 

Ponce De Leon v. Coca Cola Bot¬ 
tling” Co., D.C Puerto Pico, 75 P. 
Supp. 966. 

Sturgeon v. Carter, D.C.Mont, 15 

F. R.D. 360—Irwin v. Dinnel, D.C. 
Neb., 11 F.R.D. 192. 

l^eatlL in airplane accident 
XJ.S.—Tinker v. Northwest Airlines, 
L C.Ohio, 10 P.R.D. 372. 

Destruction, of property Tby fire 
U.S.—Holloway v. Skelly Oil Co., D. 
C-Mo., 68 F.Supp. 129. 

Moore v. Erie County Agr. Soc., 

B. CN.T., 12 P.R.D. 6. 

Dali at entrance to store 

U.S —^Pedorchak v. Montgomery 

Ward, D.C.Pa., 18 P.R.D. 1. 

Injury in swimming pool 
U S.—Des Isles v. Evans, C.A.Pla., 
200 P.2d 614. 

Motor vehicle accident 
U S.—Stevenson v. Isaacs, D.C.Del., 
126 F.Supp. 411—Tracy v. Davis, D. 

C. Ill, 123 F.Supp. 160. 

ITegligence in transporting goods 
U.S.—Pettier v. Springmeier Ship¬ 
ping Co., D.C.Pa., 68 F.Supp. 629. 

Slipping on fioor of entertainment 
establishment 

U.S.—Daniels v. U. S. Cas. Co., D.C. 

La., 103 F.Supp. 742. 

Action by father of injured minor 
U.S,—Fleming v. Wabash R. Co., D. 

C. Ill., 8 F.R.D. 419. 

76. U.S.—Pabellon v. Grace Line, C. 
A.N.T., 191 P.2d 169, certiorari de¬ 
nied Coston Supply Co. v, Pabel¬ 
lon, 72 S.Ct. 201, 342 U.S. 893, 96 
L.Ed. 669. 

Fedorchak v. Montgomery Ward, 

D. C.Pa, 18 F.R.D. 1—Clarvit v. J. 

G. White Engineering Corp., D.C.N. 
T., 7 F.R.D. 143. 

Conclusion of pleader 

Third-party complaint seeking in¬ 
demnification was not dismissible on 
ground that it set out mere conclu¬ 
sion of pleader, rather than facts to 
show negligence. 

U.S.—^La Ferry v. Ajax Truck Rent¬ 
als, D.GTenn., 161 F.Supp, 707. 
Third>party complaint against plain¬ 
tiff’s employer 

Where plaintiff sued for negligence 
third party who had plaintiff’s em¬ 
ployer made a party, employer’s mo¬ 
tion to have third-party complaint 


dismissed would be denied, in view 
of possibility that employer might 
owe a duty to third-party plaintiff 
not necessarily bottomed on contract, 
express or implied. 

D.C,—Flanagan v. Potomac Electric 
Power Co., D.C., 3 P.R.D. 162. 
Forecast as to defendant’s responsi¬ 
bility 

Allegation in third-party complaint 
in action against manufacturer and 
seller of safety belts for death of 
plaintiff's decedent resulting when 
negligently manufactured safety belt, 
bought from defendant by decedent’s 
employer, and by it furnished to de¬ 
cedent, gave way while decedent was 
using belt for bodily support, which 
allegation forecasted that defendant 
was not responsible for decedent’s 
fall, in which event third-party ac¬ 
tion would fail, was not alone ground 
for dismissing third-party complaint 
I U.S.—Hopkins V. Guth, D.C.Pa., 14 F. 
R.D. 193. 

77. U.S.—Pabellon v. Grace Line, C. 
A.N.Y, 191 F.2d 169, certiorari de¬ 
nied Coston Supply Co. v. Pabel¬ 
lon, 72 S.Ct. 201, 342 U.S. 893, 96 
L.Ed. 669. 

78. U.S.—Supine v. Compagnie Na¬ 
tional Air Prance, D.C.N.Y., 100 P. 
Supp. 214. 

Failure to allege required written no¬ 
tice 

U.S.—Kantarof v. Orsecki, D.C.N.Y., 
102 F.Supp. 196, 

Failure to identify deleterious sub¬ 
stances 

U.S.—Reed v. Swift & Co., D.C.Mo., 
113 F.Supp. 102. 

Motor vehicle collision 
U.S.—Gallahar v. George A. Rheman 
Co., D.C.Ga., 50 F.Supp. 655. 
TTnseaworthiness of vessel 

In action under Jones Act for 
death of plaintiff’s intestate, who was 
in command of tug which sank, based 
on negligence and on unseaworthi¬ 
ness of the tug, cause of action based 
on unseaworthiness would be dis¬ 
missed where plaintiff failed to allege 
any facts showing that such unsea¬ 
worthiness was attributable to de¬ 
fendant’s negligence. 

U.S.—Cars tens v. Great Lakes Tow¬ 
ing Co., D.C.Ohio, 71 F.Supp. 394. 
Proximate cause generally 

(1) Proximate cause is ordinarily 
a question for the jury, but that does 
not preclude a court from dismissing 
a complaint which, although it al¬ 
leges generally that each act of neg¬ 
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ligence charged therein was a proxi¬ 
mate cause of the injuries on which 
the action is based, shows on its face 
that the only good charge of negli¬ 
gence was not, as a matter of law, 
the proximate cause of those inju¬ 
ries, and which, for that reason, fails 
to state a cause of action. 

U.S.—Mitchell v. White Consolidat¬ 
ed, C.A.Ind., 177 P.2d 500, certio¬ 
rari denied 70 S Ct. 574, 339 U.S. 
913, 94 L.Ed. 1339. 

(2) Under Florida law, when a 
declaration or complaint shows on 
its face that negligence of plaintiff 
was sole proximate cause of inju¬ 
ries, no cause of action is stated and 
a motion to dismiss should be grant¬ 
ed; where plaintiff in negligence ac¬ 
tion, in proving allegations of com¬ 
plaint, could not fail to prove either 
that his negligence was sole proxi¬ 
mate cause of injury or proximately 
contributed to causing injury, no 
cause of action was stated, and dis¬ 
missal of complaint would be prop¬ 
er. 

U.S.—Smith V. Vincent, D.C Fla., 109 
F.Supp. 451, affirmed, C.A., 204 F. 
2d 945. 

Action against railroad 

(1) In absence of allegation of 
willful or wanton conduct by rail¬ 
road employees, and in view of state 
statute declaring trespassers on rail¬ 
road guilty of contributory negli¬ 
gence, complaint predicated on neg¬ 
ligence of railroad company in caus¬ 
ing injuries to minor plaintiff, a 
trespasser, was insufficient against 
motion to dismiss. 

U.S.—Cohen v. Pennsylvania-Readmg 
Seashore Lines, D.C.Pa., 58 F.Supp. 
645. 

(2) Where complaint in action by 
motorist and his guest passenger 
against railroad company for per¬ 
sonal injuries sustained in railway 
crossing collision showed that sole 
proximate cause of accident was neg¬ 
ligence of motorist, neither motorist 
nor his passenger could recover 
against railroad company, and com¬ 
plaint was properly dismissed. 

U.S.—Schroeder v. Minneapolis, St. 
P. & S. S. M, R. Co., C.A.I11., 204 F. 
2d 758. 

(3) Other action. 

U.S.—^Witiak v. Delaware & H. R. 
Corp., D.C.Pa., 59 F.Supp. 1009, af¬ 
firmed, C.C.A., 163 F.2d 379. 

79. U.S.—^Young v. Julian, D.C.Del., 
97 F.Supp. 370. 
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simple, concise, and direct ;S0 but dismissal of a 
complaint not complying with this provision of the 
Rule, or with Rule 8 (a) (1), requiring a short and 
plain statement of plaintiff’s claim, has been denied, 
any surplusage or inartistry being subject to ap¬ 
propriate corrective motions in the trial court.^^ 

§ 837. - Tax Actions 

In actions involving taxes, including actions for 
refunds or for the enforcement of tax liens or claims, 
complaints have variously been held or not held subject 
to dismissal. 

In an action to recover income taxes illegally col¬ 
lected, a complaint has been held not subject to dis¬ 
missal for failure to state the grounds for the alleged 
illegality; but such a complaint has been dismissed 
on the ground that the taxes were collected by de¬ 
fendant’s predecessor in office and that therefore re¬ 
covery cannot be granted against defendants^ A 
complaint to recover tax overpayment, which alleges 
that claims for refund have been duly filed, is not 
vulnerable to a motion to dismiss based on a notice 
and affidavit by a collection officer that no appropri¬ 
ate claim for refund has been received.In other 
circumstances also the complaint in an action to re¬ 
cover taxes paid has been held not subject to dis¬ 
missal but the petition in an action to recover a 
sum paid by plaintiff on his declaration of estimated 
income tax has been dismissed on the ground that it 
failed to state a claim on which relief could be 
granted, where the allegations thereof asserted a 
clearly unsubstantial claim without merit and were 
far-fetched and frivolous.^6 

Variance in action for refund. An action for a 


refund of income taxes paid may be dismissed for 
variance between the complaint and the claim for 
refund.^”^ However, a motion to dismiss the action 
on the ground that the application for a refund is at 
variance with the theory of the complaint will be 
denied where the problem is not made clear by the 
papers before the court and justice requires that no 
attempt should be made to resolve any such dispute 
prior to the time of the trial, when an opportunity 
will be afforded to produce the original papers, which 
seem to be the basis of the motion.^s 

Enforcement of tax lien or claim. The complaint 
in an action to enforce a lien for income taxes and 
penalties assessed has been held sufficient as against 
a motion to dismiss, as showing conclusively that 
the United States exhausted its remedies against the 
taxpayer.^^ Where, in an action to enforce a tax 
lien against the wages of a delinquent taxpayer, there 
does not appear to be any genuine issue of fact ex¬ 
cept as to the amount of the wages attached, defend¬ 
ant’s motion to dismiss will be denied.^<^ 

In an action by the United States to recover the 
alleged cost of improvements made by a deceased life 
tenant while insolvent, brought in order to satisfy 
income tax obligations, a motion to dismiss the action 
as to decedent’s personal representative has been 
denied.^^ 

§ 838. - Tort Actions in General 

Pleadings in tort actions of various types, such as 
malpractice and malicious prosecution, have been held or 
held not subject to dismissal. 

In addition to the actions dealt with supra §§ 825- 


80. U.S.—Blake v. De Vilbiss Co., 
C.C.A.Ohio, 118 F.2d 346. 

81. XJ.S.—Sherman v. Air Reduction 
Sales Co., C.A.Ohio, 251 F.2d 543. 

82. XJ.S.—Branch v. Birmingham, D, 
C.Iowa, 49 F.Supp. 229. 

Actions involving governmental or 
public bodies or officers generally 
see supra § 832. 

83. XJ S.—Branch v. Birmingham, 
supra. 

84. XJ.S.—^Wolinsky v. Hoffman, D.C. 
N.Y., 119 F.Supp. 286. 

85. Admission of allegations of com¬ 
plaint 

Where allegations of complaint 
seeking recovery of transportation 
tax did not establish liability to such 
tax as a matter of law, internal rev¬ 
enue collector could not admit allega¬ 
tions, together with reasonable in¬ 
ferences flowing from their establish¬ 
ment, and defeat recovery of the 
tax, and the complaint should not 
have been dismissed; but the facts 
should have been developed by evi¬ 


dence or stipulation and proper find¬ 
ings of fact, and conclusions of law, 
entered thereon. 

U.S.—Masonite Corp. v. Fly, C.A. 

Mass., 182 F.2d 934. 

Method of reaching amount of de« 
duction 

Where trustee of taxpayer seeking 
refund of income tax claimed that a 
designated percentage of taxpayer’s 
interest payments should be treated 
as having been paid to carry obliga¬ 
tions the income from which was 
not exempt because the designated 
percentage of taxpayer's total assets 
carried by the total Interest paid 
were obligations the interest on 
which was not exempt, defendant’s 
motion to dismiss the complaint was 
overruled so that both parties might 
be given an opportunity to litigate 
the accuracy and reasonableness of 
method by which, amount claimed as 
a deduction was r^«hed. 

XJ.S.—^Kentucky Jdint Stock Land 

Bank v. Glenn, D.C.Ky., 46 F.Supp. 

400. 


86. XJ.S —Forth v. Brodrick, C.A. 
Kan., 214 F.2d 925. 

Attack on legality of taxing proce¬ 
dure 

XJ.S.—Forth V. Brodrick, supra. 

87. XJ.S.—Zachary v. XJ. S., D.C. 
Conn., 126 F.Supp. 726, affirmed, 
C,A., 220 F.2d 749. 

ITontaxabillty of income 

Where taxpayer, although he had 
filed claim for refund based on busi¬ 
ness loss carry-back, had filed no 
written claim for refund on ground 
that income taxed was nontaxable, 
action grounded on claim of nontax- 
ability would be dismissed for vari¬ 
ance. 

U.S.—Zachary v. XJ. S., supra. 

88. XJ.S.—Bishop v. Shaughnessy, D. 
C.lSr.Y., 119 F.Supp. 62. 

89. XJ.S.—^XJ. S. V, Bussell, C.A.H.I., 
241 F.2d 879. 

90. XJ.S.—^XJ. S. v. Xewhard, D.C.Pa., 
128 F.Supp. 805. 

91. XJ.S.—^XJ. S. V. Schofield, D.C.Pa., 
152 F.Supp. 629. 
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837, tort actions in which pleadings have been held 
sufficient as against motions to dismiss, or to have 
been erroneously dismissed, include actions for al¬ 
leged interference with plaintiff’s mineral rights, 
for damages by a landowner for the casting of ob¬ 
jectionable matter on his land by a plant on nearby 
land,^3 fo]- wrongful appropriation of plaintiff’s 
idea after confidential disclosure,^^ for obtaining a 
judgment by exercising corrupt influence on the 
judge,95 and for the tort of inducing a breach of 
-contract.^ ^ In an action for damage to paving which 
'Collapsed because of the artificial diversion of sur¬ 
face waters by defendants in the course of installing 
■a sewer, a trespass count of the complaint has been 
held not subject to dismissal because of the lack of 
certain allegations.^'^ 

The complaint in an action against a physician for 
malpractice has been dismissed for failure to set 
forth a cause of action.^s The complaint in an ac¬ 
tion for improper confinement in a mental institu¬ 
tion has been dismissed for failure to comply with 
the Federal Rules of Civil Procedure, Rule 8 (a), 
28 U.S.C.A., requiring a short and plain statement 
of the claim showing that the pleader is entitled to 
relief, and a demand for judgment for the relief to 
which he deems himself entitled.A complaint 
based on the right of publicity has been dismissed as 
not stating a cause of action under the law of the 
state in which the alleged tort occurred.^ 


35B c. J. s. 

The dismissal of actions under the Federal Tort 
Claims Act is discussed supra § 832. 

Malicious prosecution. The fact that a complaint 
praying for damages on the ground of malicious 
prosecution of plaintiff by defendant in a state court 
might have been vulnerable, in a state court, to a 
general demurrer for failure to state a cause of ac¬ 
tion cannot entitle defendant to dismissal on motion 
in the federal court.^ 

Plaintiff’s counterclaim for malicious prosecu¬ 
tion of defendant’s counterclaim is subject to dismis¬ 
sal, since it is asserted prior to the termination of the 
claim which plaintiff says is being maliciously prose¬ 
cuted against him.^ 

§ 839. - Other Actions 

The sufficiency of complaints, as against motions 
to dismiss, has been adjudicated in actions or suits of 
various types, including actions or suits Involving bank¬ 
ruptcy, copyrights and unfair competition, land, leases, 
receivers, specific performance, and trusts. 

Actions or suits in which pleadings have been held 
improperly dismissed, or sufficient as against motions 
to dismiss or particular grounds of such motions, in¬ 
clude actions or suits based on the assignment of a 
sales agency contract,^ for attorney’s fees,^ for con¬ 
firmation of plaintiff’s claim to all of his deceased 
wife’s estate under contract with her,® for damages 
for price discrimination,'^ for a declaratory judg¬ 
ment,® for materials and services supplied to a vessel 


92. U.S.—^Alullins v. Clinchfield Coal 
Corp., D.C.Va., 128 F.Supp. 437, af¬ 
firmed, C.A., 227 F.2d 881, certio¬ 
rari denied 76 S.Ct. 1048, 351 U.S. 
982, 100 LEd. 1496. 

93. U.S.—^King: V. Columbian Carbon 
Co., C.C.A.Tex., 152 F.2d 636. 

94. U.S.—^Kaplan v. Michtom, D.C.N. 
T., 17 F.R.D. 228. 

95. U.S.—Singer Sewing Mach. Co. 
V. American Safety Table Co., D. 
C.Pa., 88 F.Supp. 260. 

96. U.S.—Forstmann v. Wenner- 
Gren. D.C.K.T., 1 F.R.D. 775. 

Breach of collective bargaining 
agreement 

Even if complaint failed to allege 
actionable conspiracy, it would not 
be dismissed, where complaint in the 
conjunctive charged actionable tort 
of causing and inducing breach of 
collective bargaining agreement and 
causing and inducing employees to 
terminate their employment with 
plaintifts- 

U.S.—‘Ketcher v. Sheet Metal Work¬ 
ers’ Intern. Ass’n, D.C.Ark., 115 F. 
Supp. 802. 

97. Particular allegations 

Allegation that defendants owned 
or had dominion or control over con- i 


tiguous land, that there was more 
than one occasion on which surface 
waters were caused to flow into 
street, that defendants intentionally 
diverted the natural flow of surface 
waters, and that defendants negli¬ 
gently caused the diversion of the 
natural flow of surface waters. 

U.S.—^Whitehall Const. Co. v. Wash¬ 
ington Suburban Sanitary Com¬ 
mission, D.C.Md., 165 F.Supp. 730. 

98. U.S.—Gordon v. Garrson, D.C. 
Ill., 77 F.Supp. 477. 

99. U.S.—Gale v. Wagg, D.C.Mich., 
140 F.Supp. 6. 

1. U.S.—Strickler v. National Broad¬ 
casting Co., D.C.Cal., 167 F.Supp. 
68 . 

2. U.S.—Smedley v. Guy F. Atkinson 
Co., D.aNeb., 12 F.R.D. 355. 

Reason for mle 

Federal court must administer 
Federal Rules of Civil Procedure, 28 
U.S.C.A., without regard to Code of 
Procedure of particular state. 

U.S.—Smedley v. Guy F. Atkinson 
Co., supra. 

3. U.S.—Ivey v. Daus, D.C.N.T., 17 
F.R.D. 319. 

4. U.S.—^Knudsen v. Torrington Co., 

C.A.Conn., 254 F.2d 283. j 
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5. U.S.—Zion V. Sentry Safety Con¬ 
trol Corp., C.A.Pa., 258 F.2d 31. 

Tucker, Bronson <& Martin v. 
United Supply & Mfg. Co. of Dela¬ 
ware, D.C.La., 102 F.Supp. 805. 

6. U.S.—Hale v. Campbell, D.C. 
Iowa, 40 F.Supp. 584, reversed on 
other grounds, C.C.A., 127 F.2d 594. 

7. U.S.—^Nagler v. Admiral Corp., C. 
A.N.T., 248 F.2d 319. 

Weinberg v. Sinclair Refining 
Co., D.C.N.T,, 48 F.Supp. 203. 

8. Declaration of noninfringement 
and invalidity of patent 

U.S.—International Minerals & 
Chemicals Corp. v. Golding-Keene 
Co., D.C.N.Y., 164 F.Supp. 101. 
Amendment curing defect 

Where defendant, by an amend¬ 
ment to a motion to dismiss plain¬ 
tiff’s petition, contended that peti¬ 
tion failed to state a claim against 
defendant on which declaratory re¬ 
lief could be granted, but by court's 
permission plaintiff filed an amend¬ 
ment curing defect complained of, 
and by agreement of the parties mo¬ 
tion was to apply to petition as 
amended, motion to dismiss on 
ground that petition did not contain 
a claim was overruled. 
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at the request of the mortgagee,^ for statutory penal¬ 
ties for marking goods as licensed under a patent 
without in fact having a license,for violation of a 
state Fair Trade Act,lt require a bank to account 
for cash received from securities pledged,^2 to re¬ 
cover an alleged overpayment on a promissory 
note, to stay arbitration of the discharge of an em¬ 
ployee,and to be adjudged the owner, as surviving 
widow, of a fractional share of deceased^s estate.^^ 

Actions or suits in which dismissal has been held 
proper include an action for the consideration owed 
for an assignment of contracts,a suit on a promis¬ 
sory note,^'^ a suit in aid of the collection of com¬ 
plainant’s judgment against a bank,is actions for 
damages for the violation of civil rights,!^ an action 
for discrimination in the issuance of licenses under 


a patent,20 an action to recover royalties under a 
patent,2i and an action against a judge for damages 
for deprivation of property without due process of 
law by reason of the rendition of a decree of di- 

vorce.22 

Accounting, Complaints seeking accounting have 
been held sufficient as against motions to dismiss, 23 
as in the case of a complaint seeking an accounting 
as to profits under a patent licensing agreement.2^ 

Agency and brokerage. Complaints in actions in¬ 
volving agency or brokerage have25 or have not26 
been held subject to dismissal. 

Bankruptcy, Complaints in actions by trustees in 
bankruptcy have been held sufficient as against mo¬ 
tions to dismiss.27 Third-party complaints by de- 


TJ.S—Mutual Life Ins. Co. of New 
York V. Brannen, D.C Iowa, 31 F. 
Supp. 123. 

9. U S.—^Alaska Credit Bureau of 
Juneau v. Stevenson, D.C.Alaska, 
15 F.R.X). 409. 

10. XJ.S.—Fear v. Horner Sales 
Corp., D.C.Pa., 10 F.RD. 25. 

11. XJ.S.—Revere Camera Co. v. 
Masters Mail Order Co. of Wash¬ 
ington, D.C., D.C.Md., 128 F.Supp. 
457. 

Action for injunction see supra § 
833. 

12. XJ.S.—Geiger v. First-Troy Nat. 
Bank & Trust Co. of Troy, Ohio, 

C. C.A.Ohio, 30 F.2d 7. 

13. XJ.S.—Jefferson Hotel Co. v. 
Jefferson Standard Life Ins. Co., 

D. C.Mo., 7 F.R.D. 722. 

14. XJ.S.—Armstrong-Norwalk Rub¬ 
ber Corp. V. Local XJnion No. 283, 
XJnited Rubber, Cork, Linoleum and 
Plastic Workers of America, 
‘A.F.L.-C.I.O., D.C.Conn., 167 F. 
Supp. 817. 

Employees’ actions see supra §§ 830, 
831. 

15. XJ.S.—^Minor v. Minor, D.C.Neb., 
74 F.Supp. 815. 

16. U.S.-—Tate v. Shober, D.C.Pa., 
1 F.R.D. 632. 

17. U.S.—Nu-Enamel Paint Co. v. 
Nu-Bnamel Corp., C.A.Ga., 192 F.2d 
462. 

18. U.S.—Ball V. Bank of Bay Bis- 
cayne, D.C.Fla., 43 F.2d 214. 

19. XJ.S.—Skinner v. Nehrt, C.A.I11., 
242 F.2d 573. 

Robeson v. Fanelli, D.C.N.T., 94 
F.Supp. 62. 

fiO. XJ.S.—Sperry Rand Corp. v. Nas¬ 
sau Research & Development As¬ 
sociates, Inc., D.C.N.T., 152 F.Supp. 

91. 


21. XJ S.—Boris v. Moore, C.A.Wis., 
253 F.2d 523. 

22. XJ.S.—Holmes v. Henderson, D.C. 
Nev., 145 F.Supp. 832, affirmed, C. 
A., 249 P.2d 529. 

23- XJ.S.—^Arab Corporation & Dune- 
co V. Bruce, C.C A.La., 129 F.2d 
94. 

Mitchell Novelty Co. v. XJnited 
Mfg. Co., D.C.Ill., 94 F.Supp. 612. 
Inequitable practices involving pat¬ 
ent rights 

XJ.S.—Brogdex Co. v. Food Machinery 
Corporation, D.C.Del., 29 F.Supp. 
698. 

24. XJ.S.—H-P-M Development Corp. 
V. Watson-Stillman Co., D.C.N.J., 
71 F.Supp. 906. 

Illegality of provision not apparent 
from complaint 

XJ.S.—H-P-M Development Corp. v. 
Watson-Stillman Co., supra. 

25. Agreement and performance 

In suit on an implied contract 
for commissions for reasonable value 
of services rendered in sale of real¬ 
ty, allegations of facts from which 
agreement could be implied and of 
facts showing performance were in¬ 
sufficient to state a claim on which 
recovery could be had and Justified 
order sustaining motion to dismiss 
petition. 

U.S.—Foley-Carter Ins. Co. v. Com¬ 
monwealth Life Ins. Co., C.C.A. 
Fla., 128 F.2d 718. 

Obligation of purchaser to broker 

(1) Alleged fraud of purchaser in 
concealing from owners and sellers 
that broker was procuring cause of 
purchase did not create legal obli¬ 
gation of purchaser to broker, and 
count of complaint for damages was 
properly dismissed on motion. 

D.C.—JefCress v. Weitzman, 221 F. 
2d 542, 95 U.S.App.D.C. 261. 

(2) Fraud generally see supra § 
828. 


26. Action for broker’s commissions 
for sale of property 
U.S.—Clark v. Page Oil Co., D.C.Pa., 
38 F.Supp. 384. 

Complaint not dismissible on ground 
of public policy 

U.S.—^Merit Supply Co. v. Lawson 
Mfg. Co., D.C.Pa., 52 F.Supp. 287. 

Commission buyers as third-party 
creditor beneficiaries 
U.S.—Hess V. Factors Corp. of Amer¬ 
ica, D.C.Pa., 80 F.Supp. 727. 

Interest of agent in subject matter 
Where complaint in action to re¬ 
cover the consideration for an oral 
contract of assignment alleged the 
making of the contract and execu¬ 
tion of a written memorandum sign¬ 
ed by one purporting to be defend¬ 
ant’s authorized agent, and that 
agent had no real interest in the 
chose which was subject matter of 
assignment, it did not appear to a 
certainty from complaint that plain¬ 
tiff was not entitled to relief, not¬ 
withstanding allegation that agent 
had an interest in subject matter of 
assignment, and hence dismissal of 
complaint on defendant’s motion was 
error. 

U.S.—Continental Collieries v. Sho¬ 
ber, G.C.A.Pa., 130 F.2d 631, 

27- Dismissal for want of Jurisdic¬ 
tion held erroneous 
U.S.—Green v. Gage, C-A.Tex., 186 F. 
2d 984. 

Transaction as constituting voidable 
preference 

U.S.—Shapiro v. Royal Indem. Co., D, 
C.Pa., 100 F.Supp. 801. 

Fraudulent diversion of corporate as¬ 
sets 

U.S.—Ryan v. Jones, D.C.Pa., 92 F. 
Supp. 308. 

Ownership and operation of business 
by bankrupt husband 

U.S.—^Wylie v. Zimmer, D.C.Pa., 98 
F.Supp. 298. 
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fendants in such actions have been held subject to 
dismissal.^S 

Copyrights; unfair competition. In actions in¬ 
volving copyrights, complaints have variously been 
held,or held not,^^ subject to dismissal. 

A complaint in an action based on unfair compe¬ 
tition and trade libel has been held sufficient as 
against a motion to dismiss,^! as has a complaint al¬ 
leging that defendant’s activities in buying and sell¬ 
ing plaintiff’s branded commodities constituted un¬ 
fair competition.^^ In a suit for infringement of 
patent, a counterclaim for unfair competition has 
been held sufficient as against a motion to dismiss 
such a motion will be denied, as against a counter¬ 


claim for unfair competition, where it would be pos¬ 
sible to prove a state of facts which would sustain 
this part of the counterclaim under some, if not all, 
of the allegations of unfair competition contained 
therein.In an action based on state law and the 
Lanham Trade-Mark Act, § 43, 15 U.S.C.A. § 1125, 
for damages for unfair competition, a cause of action 
in the complaint has been dismissed.^^ 

Land; leases. Pleadings in actions involving land 
have variously been held^^ or held not^'^ subject to 
dismissal. 

Complaints in actions involving leases have been 
held improperly dismissed, or sufficient as against 
motions to dismiss,^^ as in the case of a tenant’s ac- 


28. Tliird-party complaint ag'ainst 
Ibank for indemnity 

XJ.S.—^Klein v. Leader Elec. Corp., 
D.C.IIL, 81 F.Supp. 624. 

Third-party complaint against guar¬ 
antor of hankrupt^s obligations 
XJ.S.—Blackford v. Commercial Cred¬ 
it Corp,, D.C.Ala., 169 F.Supp. 583. 

29. XJ.S.—Countryman v. Penny- 
packer, D.C.Pa., 45 F.Supp. 200. 

Nature of claim not clear 

Where it was impossible to tell 
from complaint whether claim was 
for alleged infringement of copy¬ 
righted catalogues or of original de¬ 
signs of lamps portrayed therein, 
complaint would be dismissed with 
leave to plead anew. 

XJ.S.—Kashins v. Keystone Lamp 
Mfg. Corp., D.C.N.Y,, 135 F.Supp. 
681. 

Pailure to secure certificate of regis¬ 
tration 

(1) In action for infringement of 
copyright, where plaintiff failed to 
secure a certificate of registration of 
copyright, complaint would be dis¬ 
missed without prejudice, even 
though plaintiff had applied for such 
certificate. 

XJ.S.—Algonquin Music v. Mills Mu¬ 
sic, D.C.lSr.Y,, 93 FSupp. 268. 

(2) Where plaintiff in copyright 
infringement action had no ‘certifi¬ 
cate of registration, which was a 
condition precedent to maintenance 
of the action under the Copyright 
Act, but had made a proper deposit 
of two copies of his work and had 
attempted to comply with the act, 
his action would be dismissed with¬ 
out costs, and without prejudice. 

XJ.S.—Rosedale v. News Syndicate 

Co., D.C.N.Y-, 39 F.Supp. 357. 

80. Actiou under Iianham Trade- 
Mark Act 

XJ.S.—Mutation Mink Breeders Ass’n 
V. Lou Nierenberg Corp., D.C.N.Y., 
23 F.R.D. 155. 

FlaintifiT’s interest in composition 

Where plaintiff sought a judgment 
declaring plaintiff to be half-owner 


of copyright on a musical composi¬ 
tion for the renewal term thereof, 
thereby raising as one of the main 
issues, irrespective of what relief 
might be granted, plaintiff’s interest 
in composition, motion to dismiss on 
ground that complaint and bill of 
particulars failed to state a claim on 
which relief could be granted was 
denied 

XJ.S.—Jerry Vogel Music Co. v. Ed¬ 
ward B. Marks Music Corporation, 
D.C.N.Y., 56 F.Supp. 779. 
Plagiarism 

In action by composer based on al¬ 
leged plagiarism of his songs and on 
a conspiracy against him, motions to 
dismiss complaint on ground that 
court lacked jurisdiction, that ac¬ 
tion was based entirely on the copy¬ 
right law, that there was no divers¬ 
ity of citizenship alleged, and that 
there was no allegation that more 
than three thousand dollars was in¬ 
volved were denied. 

XJ.S,—^Arnstein v. American Soc. of 
Composers, Authors and Publish¬ 
ers, D.C.N.Y., 29 F.Supp. 388. 

31. XJ.S.—Davis Electronics Co. v. 
Channel Master Corp., D.C.N.Y., 116 
F.Supp. 919. 

32- XJ.S.—Revere Camera Co. v. 
Masters Mail Order Co. of Wash¬ 
ington, D.C., D.C.Md., 128 F.Supp. 
457. 

33. XJ.S.—General Cellulose Co. v. 
Whitestone Products Co., D.C.N. 
Y., 20 F.R.D, 101. 

34. U.S.—E. H. Tate Co. v. Jiffy 
Enterprises, D.C.Pa., 16 F.R.D. 571. 

35. XJ.S.—Harms, Inc. v. Tops Mu¬ 
sic Enterprises, Inc. of California, 
D.C.Cal., 160 F.Supp. 77. 

36. Cause of actiou ou theory of 
uegotiorium gestor held not stated. 
XJ.S.—^De Blanc v. Texas Co., C.C.A. 

La., 121 F.2d 774. 

37. Actiou to remove cloud ou title 

XJ.S.—Arab Corporation & Duneco v. 
Bruce, C.C.A.La., 129 F.2d 94, 
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Dismissal of cause as moot aud for 
waut of jurisdiction held error. 

XJ.S.—Rectangle Ranche Co. v. Board 

of Com’rs for Buras Levee Dist., 

C. C.A.La., 96 F.2d 825. 

Partition 

(1) Petition under federal stat¬ 
ute for partition of lands, where the 
XJnited States was one of tenants in 
common or joint tenants, held suffi¬ 
cient as against motion to dismiss; 
the general allegations of joint own¬ 
ership, and the bringing of the action 
for partition of lands, raised issues 
of fact which could not be decided on 
motion to dismiss as a matter of law, 
in absence of allegations of specific 
facts showing want of jurisdiction. 
U.S.—Rambo v. U. S., D.C.Ga., 2 F.R. 

D. 200. 

(2) Actions against XJnited States 
generally see supra § 832. 

Wife^s counterclaim alleging that, 
because of husband's false repre¬ 
sentations concerning his wealth, she 
conveyed interest in her separately 
owned lots to him and seeking can¬ 
cellation of deeds and quieting of ti¬ 
tle, was sufficient as against motion 
to dismiss. 

XJ.S.—Atkinson v. Atkinson, C.C.A. 

Ind., 167 F.2d 793. 

38. Lease of hotel theater restau¬ 
rant 

XJ.S.—Carroll v. Morrison Hotel 

Corp., C.C.A.in., 149 F.2d 404. 

Oil aud gas leases 

In action against oil company 
seeking enforcement of oil and gas 
leases or cancellation thereof, re¬ 
covery of approximately one and 
one-half million dollars accrued roy¬ 
alties, and other related relief in¬ 
volving many and varied issues and 
long and complicated leases, trial 
court erred in dismissing complaint 
with prejudice, after pre-trial con¬ 
ferences, for failure to comply with 
the Federal Rules of Civil Procedure^ 
Rule 8 (a), 28 U.S.C.A., requiring a 
short and plain statement of claim. 
U.S.—Atwood V. Humble Oil & Refln- 
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tion against a landlord for failure to give the tenant 
possession in accordance with the lease,In a suit 
against a lessee of premises for damages caused by 
the removal of lateral support to plaintiff’s property 
and obstruction of natural drainage by the erection 
of a building on the premises, a third-party com¬ 
plaint by the lessee against the owner of the premises 
has been held sufficient as against a motion to dis¬ 
miss. 

Railroads. Complaints in actions against rail¬ 
roads have been held sufficient as against motions to 
dismiss.41 

Actions by or against railroads based on negli¬ 
gence are discussed supra § 836, and actions for in¬ 
junctions, supra § 833; a representative action 
against a railroad is discussed supra § 827, and an 
action by an employee of a railroad for wrongful 
discharge, supra § 830. 

Receivers. A complaint seeking the appointment 
of a receiver for a corporation,^^ an action to set 
aside a sale of stock by the receiver of a bank, 
and a bill in an ancillary receiver’s suit to recover 
dividends paid to stockholders, alleging insolvency, 
have been held not subject to dismissal. 

A complaint asking for the appointment of re¬ 
ceivers is fatally defective in showing on its face a 
claim for less than the jurisdictional amount, and 


should be dismissed.A complaint has been dis¬ 
missed for failure to set forth a cause of action 
where the only relief sought was the appointment 
of a receiver completely to liquidate a corporation 
and disburse its remaining assets.^^ A receiver’s 
complaint will be dismissed, for failure clearly to 
state a claim on which relief may be awarded, as to 
a corporation which did not come into existence until 
after the date on which the last wrongful act for 
which it was sought to hold the corporation liable 
was alleged to have occurred.^'^ Where a receiver 
prays for relief to which he is not entitled against 
a debtor of a decedent’s estate, the bill is properly 
dismissed.^S In a judgment creditor’s suit against 
a bank for the appointment of a receiver, interven¬ 
tion by simple contract creditors cannot prevent dis¬ 
missal where the case has become moot.^^ 

Specific performance. Bills or complaints in ac¬ 
tions for the specific performance of contracts have 
been held not subject to dismissal for failure to state 
a claim on which relief could be granted,^^ for un¬ 
certainty,^^ for failure to allege the performance of 
a condition precedent,because of the alleged ade¬ 
quacy of the remedy at law,^^ or on the ground that 
the court lacked power to award damages.^^ 

Trusts; relations of trust. The complaints in par¬ 
ticular actions involving trusts or relations of trust 
and confidence have been held properly dismissed, 


ing Co., C.A.Tex., 243 F.2d 885, cer¬ 
tiorari denied 78 S.Ct. 41, 355 U.S. 
829, 2 L.Ed.2d 42. 

39. U.S.—Richard Paul, Inc. v. Un¬ 
ion Imp. Co., D.C.Del., 3 P.R.D, 
372. 

40. U.S.—^Roth V. Great Atlantic & 
Pac. Tea Co., D.C.N.Y., 12 F.R D. 
383. 

41 . Failure to receive shipment 

Complaint alleging a claim against 
railroad on shipment of books, house¬ 
hold goods, and personal effects, 
made through railroad and consigned 
to shipper at Mexico City but never 
received by shipper, would not be 
dismissed on ground of failure to 
state cause of action on which relief 
could be granted. 

U.S.—Brooks v. Pennsylvania R. Co., 
D.C.N.T., 91 F.Supp. 101. 

Damage to cattle in transit 

Complaint alleging that defendant 
railway company received from the 
^gent of a commission company, act¬ 
ing in behalf of plaintiff, certain cat¬ 
tle in good condition and that they 
were damaged in transit was suffi¬ 
cient as against a motion to dismiss 
on ground that complaint failed to 
show that plaintiff was the lawful 
holder of bill of lading or what in¬ 
terest, if any, plaintiflC had in the 
livestock. 


U.S.—^Agricultural Lands v. Panhan¬ 
dle & S. F. Ry. Co., D.C.Mo., 60 F. 
Supp. 108. 

42. U.S.—Delaware Floor Products 
V. Franklin Distributors, D.C.Pa., 
12 F.R.D. 114. 

43. U.S.—Edson Realty Co. v. Com¬ 
mercial Nat. Bank in Shreveport, 
D.C La , 29 F.Supp. 22. 

44. U.S.—Wood V. National City 
Bank, C.C.A.N.Y., 24 F.2d 661. 

45. U.S.—Pianta v. H. M. Reich Co., 
C.C.A.N.T., 77 F.2d 888. 

46. U.S—Lewis V. Commonwealth 
Securities, D.C.Del., 51 F.Supp. 33. 

47. U.S.—Ripperger v. A. C. Allyn 
& Co., D.C.N.Y., 37 F.Supp. 373. 

48. U.S.—Shelton v. Davis, C.C.A. 
Fla., 65 F.2d 591. 

49. U.S.—Ball V. Bank of Bay Bis- 
cayne, D.C.Fla., 43 F.2d 214. 

50. U.S.—^Power Transmission Co. v. 
Neuland, D.C.N.J., 58 F.Supp. 747. 

51. U.S.—^Berger v. McHugh, D.C. 
Pa., 26 F.Supp, 107. 

52. U.S.—Chicago, B. & Q. R. Co. v. 
Friedberg, D.C.Mo., 8 F.R.D. 577. 

53. U.S,—Berger v. McHugh, D.C. 
Pa., 26 F.Supp. 107. 

54. U.S.—Gulbenkian v. Gulbenkian, 
C.C.A.N.Y., 147 F.2d 173, 158 A.L.R. 
990 . 


55. Xu action to settle a trustee’s ac¬ 
count, where the supplemental com¬ 
plaint and proposed amendment 
raised no factual issues in the plead¬ 
ings and as a matter of law failed 
to state a claim on which relief 
could be granted, and the objections 
which plaintiffs incorporated in the 
pleadings were sham, supplemental 
complaint would be dismissed. 

U.S—Atwood V. Kerlin, D.C.N.Y., 169 

F.Supp. 135, affirmed, C.A,, 264 F. 

2d 4. 

Failure to show bad faith 

In action for restitution of trust 
funds allegedly misapplied by trus¬ 
tee, where allegations merely charg¬ 
ed that corporate defendant received 
proceeds of checks payable to trus¬ 
tee, without stating facts sufficient to 
show that corporate defendant acted 
in bad faith, complaint, in absence 
of amendment, was properly dismiss¬ 
ed as to corporate defendant. 

U.S.—Sutton V. Eastern Viavi Co., C. 

C.A.I11., 138 P.2d 959. 

Adxninistratlou of, aud accounting 
in, probate estate 

Complaint in federal court pray¬ 
ing that testamentary trustee be 
required to account for personal prof¬ 
its derived from alleged breach of 
trust, that he be surcharged with 
certain expenses, and for other re- 
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while the complaints in other such actions have been 
held sufficient as against motions to dismiss. 

War Labor Disputes Act. Complaints in actions 
against labor unions under the War Labor Disputes 


Act, 50 U.S.C.A.Appendix, § 1501 et seq, have been 
held good as against motions to dismiss,as where 
the action was for damages resulting when plain¬ 
tiff's employees ceased their employment without 
giving the required notice.^^ 


4. Proceedings 


§ 840. In General 

Proceedings to dismiss an action in the federal courta 
may be instituted in various ways, and the summons, 
complaint, and return of service may be sufficient prima 
facie to vest the court with jurisdiction to determine a 
motion to dismiss. 

As shown infra §§ 841-842, proceedings to dismiss 
an action in the federal courts may be instituted on 
suggestion or motion of a party or on the court's own 
motion. With respect to the provision of the stat¬ 
ute for dismissal, if parties have been improperly or 
collusively made or joined for the purpose of making 
a case cognizable by the court, which is discussed 
supra § 803, the method of taking objection to the 


jurisdiction was not confined to a plea in abatement, 
even before the abolishment of picas by I^ederal 
Rules of Civil Procedure, Rule 7 (c), 28 U.S.C.A. 
it has been held or recognized that the objection 
could be taken by plea,60 answer,motion,^2 or by 
the court of its own motion. 

The summons, complaint, and return of service 
may be sufficient prima facie to vest the court with 
jurisdiction to determine a motion to dismiss on the 
ground that jurisdiction over defendant has not been 
obtained.A motion to dismiss granted before, and 
reheard after, the effective date of the present Rules, 
was decided under the procedure previously prevail- 


lief, would be dismissed because re¬ 
lating- to administration of, and ac¬ 
counting in, a probate estate 
U.S.—^Reynolds v. Remick, D.C.Mass., 
82 P.Supp. 281. 

56. U.S.—Citizens Banking Co. v. 
Monticello State Bank, C.C.A.Iowa, 
143 F.2d 261. 

Action against officer and director of 
corporation 

U.S.—Dwyer v. Tracey, D.C.Ill., 10 
P.R.D. 115. 

Suit on fire policies 

Even if trust agreement whereby 
insured corporation authorized trus¬ 
tee to prosecute suit on fire policies 
was without effect under state law, 
title to assets involved remained in 
the insured corporation, so that where 
it was a party to the suit brought 
by trustee on policies, motion to dis¬ 
miss because of failure to state 
claim on which relief could be grant¬ 
ed would be denied. 

U.S.—Hart v. Mechanics & Traders 
Ins. Co. of Hartford, Conn., D.C. 
La., 46 F.Supp. 166. 

Allegation of performance of con¬ 
ditions precedent 

Where, from facts alleged in the 
complaint, the defendants bore to 
plaintiffs a relation of trust and con¬ 
fidence, and facts alleged required 
defendants to account for gains or 
profits arising out of the estate of 
the deceased exceeding in amount 
or value twenty thousand dollars 
paid to the plaintiffs for the estate, 
dismissing the complaint on ground 
of plaintiffs' failure to allege per¬ 
formance of conditions precedent to 
their right to recover was error. 
U.S.—Lada v. Wilkie, C.A.N.D., 250 
F.2d 211. 


Action, to impress trust on realty 
Where first count alleged that de¬ 
ceased father of plaintiffs and de¬ 
fendant had conveyed realty to de¬ 
fendant on condition that defendant 
would, on death of father, hold real¬ 
ty in trust for defendant and plain¬ 
tiffs in equal shares, and sought to 
impress trust on realty and an ac¬ 
counting as to personal property of 
deceased, and second count alleged 
that deceased had executed will 
which had been either suppressed, 
lost, or destroyed and which, if pro¬ 
duced and admitted to probate, 
would support plaintiffs’ claim, the 
second count merely pointed to an 
item of supposed evidence and would 
not be dismissed. 

U.S —Andrews v. Heinzman, D.C.Neb., 
8 F.R.D. 48. 

57. U.S.—Tiedeman v. Local 705, 
Intern. Broth, of Teamsters, C.A. 
Ill., 180 F.2d 684. 

W. J. Diliner Transfer Co. v. In¬ 
ternational Brotherhood of Team¬ 
sters, Chauffeurs, Warehousemen 
and Helpers of America, D.C.Pa., 
4 F.R.D. 105. 

58. U.S.—Tiedeman v. Local 705, In¬ 
tern. Broth, of Teamsters, C.A.Ill., 
180 F.2d 684. 

59. U.S.—Turnbull v. Ross, S.C., 141 
F. 649, 72 C.C.A. 609. 

60. U.S-—Helm v. Zarecor, Tenn., 32 
S.Ct. 10, 222 U.S. 32, 56 L.Ed. 77. 

25 C.J. p 793 note 73. 

61. U.S.—Lamaster v. Keeler, Neb., 

8 S.Ct. 197, 123 U.S. 376, 31 L.Ed. 
238—Hayden v. Manning, Or., 1 S. 
Ct. 617, 106 U.S. 586, 27 L.Ed. 306. , 
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Parsons v. Denis, C.C.Mo., 7 F. 
317, 2 McCrary 359. 

25 C.J. p 793 note 74. 

62. U.S.—Cashman v. Amador & S. 
Canal Co., Cal., 6 S.Ct. 926, 118 U. 
S. 58, 30 L.Ed. 72. 

Collusive assignment 

A motion to dismiss on the ground 
that a claim has been collusively 
assigned to plaintiff for the purpose 
of conferring jurisdiction on the 
court challenges directly the juris¬ 
diction alleged by plaintiff and puts 
into issue the question of whether 
the alleged assignment was made 
collusively for the purpose of mak¬ 
ing plaintiff a party and for invok¬ 
ing jurisdiction. 

U.S.—Steinberg v. Toro, D.C.Puerto 
Rico, 95 F.Supp. 791. 

Motion to dissolve writ of sequestra¬ 
tion and to dismiss 

U.S.—Golden v. St. Bernard Trap¬ 
pers’ Ass’n, D.C.La., 10 F.2d 220. 
Substance of motions insufficient 
Motions to quash service of sum¬ 
mons on ground that jurisdiction by 
court was collusively and fraudulent¬ 
ly invoked, and to subpoena plaintiff 
and other witnesses in support of 
such motion to quash, verified on in¬ 
formation and belief, were insuffi¬ 
cient in respect of statements of fact, 
and were denied. 

U.S.—Benedict v. Seiberling, D.C. 
Ohio, 17 F.2d 841. 

63. U.S.—Lake County v. Dudley, 
Colo., 19 S.Ct. 398, 173 U.S. 243, 43 
L.Ed. 684. 

25 C.J. p 793 note 76—18 C.J. p 1184 
note 88. 

64. U.S —Jiffy Lubricator Co. v. Ale- 
mite Co., D.r N.D., 28 F.Supp. 385. 
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Leave to file a motion to dismiss attacking 
the validity of a statute has been denied where de¬ 
fendant was estopped to take advantage of the al¬ 
leged invalidity.66 

Where dismissal of a complaint is a default judg¬ 
ment based on a failure to file a required pleading, 
there must be a strict compliance with the legal pre¬ 
requisites to establish the power of the court to 
render it.^'^ 

§ 841. Dismissal on Court’s Own Motion 

The federal district court may dismiss an action on 
its own motion under certain circumstances, as for want 
of an indispensable party, Jurisdiction, sufficient juris¬ 
dictional averments, or prosecution. 


The federal district court has in some cases exer¬ 
cised the power to dismiss an action on its own mo¬ 
tion,as where an indispensable party is lacking. 
So, a complaint which is nothing less than a diatribe 
against many persons, living and dead, against whom 
plaintiff has a grudge, and which contains numerous 
libelous, scandalous, vituperative and impertinent al¬ 
legations, many of which are little short of obscene, 
may be dismissed by the court of its own motion.*^^ 

Want of jurisdiction. It is the duty of the court 
to dismiss the action on its own motion if there is 
no jurisdiction,'^^ at any time during the pendency of 
the case before it,^^ regardless of the absence of an 
objection by any of the parties,'^^ even though its 
jurisdiction has not been challenged,irrespective 


65. U.S.—Raker v. U. S., D.C.N.Y., 1 
F.R.D. 432. 

66. U.S.—U. S. V. Nudelman, C.C.A. 
Ill., 104 P.2d 549, certiorari denied 
60 S.Ct. 115, 308 U.S. 689, 84 L.Ed. 
493. 

67. U.S.—Bowers v. E. J. Rose Mfg. 
Co., C.C.A.Cal., 149 F.2d 612, cer¬ 
tiorari denied Fischer v. Bowers, 
66 S.Ct. 91, 326 U.S. 753, 90 L.Ed. 
451. 

68. U.S.—General Houses v. R. F. 
C., D.C.Ill., 81 FSupp. 202. 

Objection that parties have been im¬ 
properly or collusively made or 
joined see supra § 840. 

69. U.S,—Boris v. Moore, D.C.Wis., 
152 F.Supp. 602, affirmed, C.A., 253 
F.2d 526—General Houses v. R. F. 
C., D.C.I11., 81 F.Supp. 202. 

70. U.S.—Pollack v. Aspbury, D.C. 
N.T., 14 F.R.D. 454, certiorari de¬ 
nied 75 S.Ct. 228, 348 U.S. 903, 99 
LEd. 709, and 75 S.Ct. 786, 349 U.S. 
940, 99 L.Ed. 1268. 

71. U.S.—^McNutt V. General Motors 
Acceptance Corporation of Indiana, 
Ind., 56 S.Ct. 780, 298 U.S. 178, 80 
L.Ed. 1135—North Pac. S. S. Co. 
V. Soley, Cal., 42 S.Ct. 87, 257 U S. 
216, 66 L.Ed. 203—Gilbert v. David, 
Conn., 35 S.Ct. 164, 235 U.S. 661, 
59 L.Ed. 360. 

Gorham v. Edwards, D.C.N.T., 160 
F.Supp. 928—Creedon v. State of 
New Hampshire, D.C.N.H., 154 F.: 
Supp. 176—Davis v. City of Little 
Rock, Ark., D.CArk., 136 F.Supp. 
725—Evans v. McClellan, D.C.Pa., 
133 F.Supp. 342—Myers v. Mutual 
Ben. Health and Acc. Ass’n, D.C. 
Va., 130 F.Supp. 653—Brock v. 
Brotherhood of Sleeping- Car Por¬ 
ters, Train, Chair Car, Coach Por¬ 
ters and Attendants, D.C.La., 129 
F.Supp. 849—Jones v. Farmers Ins. 
Exchange of Los Angeles, Cal., D. 

C. Okl., 112 F.Supp. 952—Odlivak v. 
Elliott, D.C.Del., 82 F.Supp. 607— 
Giesecke v. Denver Tramway Corp., 

D. C.Del., 81 F.Supp. 957—Tlusty v. 

35B C.J.S.—10 


Gillespie-Rogers-Pyatt Co., D.C.N. 

T., 35 FSupp. 910—In re Pacific 
States Savings & Loan Co, D.C. 
Cal., 27 F.Supp. 1009—The Emma 
Giles, DC.Md., 15 FSupp. 502. 

Kelley v. U. S., D.C Mich., 59 F. 
2d 743—Perez v. Canadian Land & 
Fur Co., DC La., 14 F 2d 181—Pri- 
mos Chemical Co. v. Fulton Steel 
Corporation, D.C.N.Y., 254 F. 454. 

Primes Chemical Co. v. Fulton 
Steel Corporation, D.C.N.Y., 254 F. 
454. 

Lehrman v. Baker, D.C.N.Y., 9 F. 
R.D. 109—^Molina v. Sovereign 
Camp, W. O. W., D.C.Neb., 6 F.R.D. 
385. 

25 C. J. p 790 note 45. 

Duty of court to raise jurisdictional 
issues of its own motion in general 
see supra § 467. 

Collusion as to amount in contro¬ 
versy 

On disclosure of collusion between 
a plaintiff and defendant to confer 
jurisdiction on a federal court by 
plaintiff’s claiming a fictitious 
amount and defendant's failing to 
deny veracity of averment of amount 
in controversy, court must dismiss 
suit. 

U.S.—St. Paul Mercury Indemnity Co. 

V. Red Cab Co., Ind., 58 S.Ct. 686, 
303 U.S. 283, 82 L.Ed. 845. 

Diversity of citizenship being a 
condition of jurisdiction, where di¬ 
versity does not appear on the rec¬ 
ord, the court, of its own motion, 
will order action dismissed. 

U.S.—^Uryga v. Ragen, C.A.I11., 181 F. 
2d 660. 

Carvelli v. U. S., D.C.N.Y., 174 
F.Supp. 377. 

Dack of jurisdiction appearing on 
face of complaint 

(1) In view of the statute, it was 
the duty of the court to note the lack 
of diversity of citizenship and the 
lack of a federal auestion, and it 
properly dismissed the bill, where 
such lack appeared from the allega¬ 
tions of the bill. 


U.S.—^Woodhouse v. Budwesky, C C.A. 
Va., 70 F.2d 61, certiorari denied 
■\Voodhouse v. Moncure, Davis & 
Budwesky, 55 S.Ct. 84, 293 U.S. 573, 
79 L.Ed. 671. 

(2) On the face of the petition and 
the document to which it referred, 
it would be the duty of the court, 
even without a motion to dismiss, to 
decline to entertain jurisdiction, in 
view of the statute. 

U.S.—In re Pacific States Savings & 
Loan Co., D.C.Cal., 27 F.Supp. 1009. 

(3) Where from complaint itself 
it clearly appears that amount in 
controversy exclusive of interest and 
costs was less than three thousand 
dollars, court would of its own motion 
take notice that it was without juris¬ 
diction and order cause dismissed. 
U.S.—^Kenholz v. Bache, C.A.Pla., 184 

F.2d 974. 

Suit against United States 

Question whether complaint should 
be dismissed as suit against United 
States to which it has not consented 
may be raised by court sua sponte. 
D.C.—Mellos v. Brownell, 250 F.2d 
35, 102 U.S.App.D.C. 67. 

72. U.S.—Kelley v. U. S., D.C.Mich., 
59 P.2d 743. 

Tlusty V. Gillespie-Rogers-Pyatt 
Co., D.C.N.Y., 35 F.Supp. 910. 

73. U.S.—Kelley v. U. S., D.C.Mich., 
59 F.2d 743. 

Creedon v. State of New Hamp¬ 
shire, D.C.N.H., 154 F.Supp. 176— 
Myers v. Mutual Ben. Health and 
Acc. Ass’n, D.C.Va., 130 F.Supp, 653. 

74. U.S.—Brock v. Brotherhood of 
Sleeping Car Porters, Train, Chair 
Car, Coach Porters and Attendants, 
D.C.La, 129 F.Supp. 849—Shapiro 
Bros. Factors Corporation v. Au¬ 
tomobile Ins. Co. of Hartford, 
Conn., D.C.N.J., 40 F.Supp. 1. 

Where defect apparent 

Where the defect in jurisdiction, 
such as want of jurisdictional 
amount, is apparent on the face of 
the pleadings, it is the duty of the 
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of the wishes of the parties,and even though all 
the parties are willing to waive the objectionJ^ It 
seems that an action against a friendly foreign 
sovereign state may be dismissed under such rule by 
the court, acting of its own motion or on appropriate 
suggestion, where there is no showing that defendant 
has consented to be suedJ'^ 

Insufficiency of jurisdictional averments. The 
court may and should of its own motion dismiss the 
suit whenever it discovers that allegations of the 
pleadings are insufficient to sustain jurisdiction,'^^ 
even against the protest of the parties,unless the 
jurisdictional facts are supplied by amendment.^^ 

Failure of complaint to state claim. It has been 
asserted that, viewing the matter from a jurisdic¬ 
tional standpoint, a federal court has a right, on its 
own motion, to dismiss a complaint for failure to 
state facts sufficient to constitute any cause of ac- 
tion.^^ On the other hand, it has been held that the 
court may not on its own motion dismiss a petition 
for failure to state a cause of action, thereby depriv¬ 


ing parties of an opportunity to be heard on the mat- 
ter.^2 After ruling against defendant on the specific 
points presented in his motion to dismiss, the court 
may be without power, under the circumstances of 
the particular case, to dismiss the complaint, on its 
own motion, on the broad ground of failure to state 
a claim on which relief can be granted, as where a 
dismissal would deprive plaintiff of the right to 
amend. 

Where a complaint sufficiently alleges one cause 
of action, but insufficiently alleges another, dismissal 
of the entire complaint on the court's own motion is 
improper.®^ Where an action was commenced 
against several defendants by the filing of a com¬ 
plaint, the failure to state a valid claim against the 
only defendant on whom service of process was had 
does not justify dismissal of the action sua sponte 
as to other defendants who were not served and did 
not appear, where such dismissal is not made under 
a rule providing for dismissal if no step is taken in 
an action for one year. 8 5 


court to enforce the jurisdictional 
requirements, even though, its juris¬ 
diction has not been challenged. 

V.S.—Shapiro Bros. Factors Corpo¬ 
ration V. Automobile Ins. Co. of 
Hartford, Conn., supra. 

75. U.S.—Davis v. City of Little 
Rock, Ark., D.C.Ark., 186 F.Supp. 
725. 

76. U.S.—Kelley v. XT. S., D.C.Mich., 
59 F.2d 743. 

Creedon v. State of New Hamp¬ 
shire, D.C.N.H., 154 F.Supp. 176— 
Myers v. Mutual Ben. Health and 
Acc. Ass’n, D.C.Va,, 130 F.Supp. 
653. 

77. U.S.—^Puente v. Spanish Nat. 
State, C.C.A.N.Y., 116 F.2d 43, cer¬ 
tiorari denied 62 S.Ct. 67, 314 XJ.S. 
627, 86 L.Ed. 604. 

78. XJ.S.—KVOS, Inc. v. Associated 
Press, Wash.. 57 S.Ct. 197, 299 XT. 
S. 269, 81 L.Ed. 183—U. S. v. Cor- 
rick, Ill., 56 S.Ct. 829, 298 U.S. 435, 
80 L.Ed. 1263, rehearing denied 56 
S.Ct. 951, 298 U.S. 692, 80 L.Ed. 
1409—Smith v. McCullough, Okl., 
46 S.Ct. 338, 270 U.S. 456, 70 L.Ed. 
682—^Norton v. Larney, Okl., 45 S. 
Ct. 145, 266 U.S. 511, 69 L.Ed. 413, 

Kern v. Standard Oil Co., C.A. 
Minn., 228 F.2d 699, opinion sup¬ 
plemented 230 P.2d 954—Gavica v. 
Donaugh, C.C.A.Or., 93 F.2d 173— 
Pianta v. H. M. Reich Co., C.C.A. 
N.Y., 77 P.2d 888—^Woodhouse v. 
Budwesky, CCA.Va., 70 P.2d 61, 
certiorari denied Woodhouse v. 
Moncure, Davis & Budwesky, 55 S. 
Ct. 84, 293 U.S. 573, 79 L.Ed. 671 
—^Woods V. First Nat. Bank of Al- j 
buquerque, N. M., C.C.A.Ariz., 16 F. I 


2d 856—Lion Bonding & Surety Co. 
V. Karatz, C.C.A.Minn . 280 F. 532, 
reversed on other grounds 43 S.Ct. 
480, 262 U.S, 77, 67 L.Ed. 871, mo¬ 
tion denied 43 S.Ct. 641, 262 U.S. 
640, 67 L.Ed. 1151, and 43 S.Ct. 701, 
262 U.S. 733, 67 L Ed. 1206. 

Tunstall v. Worthington, C.C. 
Ark., 24 Fed.Cas.No.14,239, Hempst. 
662. 

Odlivak v. Elliott, D.C.Del., 82 P. 
Supp, 607—Bullock v. U. S., D.C. 
N. J , 72 F.Supp. 445—Gulbenkian 
V, Gulbenkian, D.C.N.Y., 33 F.Supp. 
19—Bender v. Connor, D.C.Conn., 
28 F.Supp. 903—Paramino Lumber 
Co. V. Marshall, D.C.Wash., 18 P. 
Supp. 645, affirmed, C.C.A., 95 F.2d 
203, certiorari denied 59 S.Ct. 63, 
305 U.S. 603, 83 L Ed. 382—Wein- 
traub V. Fitzgerald Bros. Brew¬ 
ing Co., D.C.N.Y., 40 F.Supp. 473 
—Cowell V. Ducas, D.C.N.Y., 2 F. 
Supp. 1. 

Kelley v. U. S., D.C.Mich., 59 F. 
2d 743—Albert Peck & Co. v. Cass, 
Putnam Hotel Co., D.C.Mich., 41 F. 
2d 74—Choremi v. U. S., D.C.Mass., 
28 F.2d 913—McNally v. Jackson, 
D.C.La, 7 F.2d 373—Realty Holding 
Co. V. Donaldson, D.C.Mich., 294 F. 
541, affirmed 45 S.Ct. 521, 268 U.S. 
398, 69 L.Ed. 1014—O’Neil v. Co-op¬ 
erative League of America, D.C.Pa., 
278 F. 737—Columbia Digger Go, v. 
Rector, D.C.Wash., 215 P. 618. 

25 G.J. p 783 note 47. 

Amount of claim 

Where creditor’s complaint asking 
for receivers for debtor showed on 
its face that creditor's claim was for 
only $600, district judge should have 
dismissed suit on his own motion. 
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U.S.—Pianta v. H. M. Reich Co., C.C. 

A.N.Y., 77 F.2d 888. 

Bill properly dismissed in certain 
aspects 

U.S.—Hum V. Oursler, N.Y., 63 S Ct, 
586, 289 U.S. 238, 77 L.Ed. 1148. 

79. U.S.—Realty Holding Co. v. Don¬ 
aldson, D.C.Mich., 294 P. 541, af¬ 
firmed 45 S.Ct. 521, 268 U.S. 398, 
69 L.Ed. 1014. 

80. U.S.—Smith v. McCullough, Okl, 
46 S.Ct. 838, 270 U.S. 456, 70 L.Ed. 
682—Norton v. Larney, Okl., 45 S. 
Ct. 145, 266 U.S. 511, 69 L.Ed. 413. 

81. U.S —Foster V. National Biscuit 
Co., D.C.Wash., 31 F.Supp. 552. 

Motion to dismiss based on other 
grounds 

Although defendants’ motion to 
dismiss army civil service employee’s 
suit to enjoin employee’s separation 
from service and transfer of anoth¬ 
er to position claimed by employee, 
only alleged grounds of failure to ex¬ 
haust administrative remedies and 
failure to join an indispensable par¬ 
ty, court would examine complaint to 
determine whether it stated a claim 
on which relief could be granted, es¬ 
pecially in view of plaintiff’s motion 
for an injunction pendente lite. 

U.S.—Shargel v. Hollis, D.C.N.Y., 120 
F.Supp. 814. 

82. U.S.—Gutensohn v. Kansas City 
Southern Ry. Co., C.C.A.Mo., 140 
F.2d 950. 

83. U.S.—RolofC V. Perdue, D.C.Iowa, 
31 F.Supp. 739. 

84. U.S.—^U. S. V. Berger, C.C.A. 
Alaska, 150 F.2d 56. 

85. U.S.—^Waterman v. Nelson, C.A. 
N.Y., 177 F.2d 965. 
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Failure to prosectife. A district court may dismiss 
an action on its own motion for lack of prosecu¬ 
tion.^6 Such a dismissal is not provided for in the 
Federal Rules of Civil Procedure,but the court 
has inherent power to dismiss for this reason on its 
own motion,and the question whether it will exer¬ 
cise the power rests largely in the sound discretion 
of the court.89 

Notice and hearing. The Federal Rules of Civil 
Procedure, Rule 56 (c), 28 U.S.C.A., provides that 
a motion for summary judgment requires service at 
least ten days before the time fixed for the hearing, 
and the spirit of that Rule requires the same notice 
and hearing where the court contemplates summary 
dismissal on its own motion.^^ 

§ 842. Suggestion of Lack of Jurisdiction 

A suggestion of lack of jurisdiction of the subject 
matter is an appropriate method of raising the question, 
and the sole function of such a suggestion, which is not 
a pleading or a motion, is to bring the question of juris¬ 
diction to the attention of the court. 

Under Federal Rules of Civil Procedure, Rule 12 
(h) (2), 28 U.S.C.A., which provides that, whenever 
it appears by suggestion of the parties or otherwise 
that the court lacks jurisdiction of the subject mat¬ 
ter, the court shall dismiss the action, a suggestion 
of lack of jurisdiction of the subject matter is an 


appropriate method of raising the question.^l The 
sole function of a suggestion made under the Rule 
is to bring the question of jurisdiction to the atten¬ 
tion of the court.92 

A suggestion is not a pleading,^^ nor is it a motion 
under the Federal Rules of Civil Procedure,al¬ 
though a motion to dismiss made contrary to the Rule 
requiring consolidation of defenses may be treated 
as a suggestion.^5 Filing a suggestion does not re¬ 
lieve a party from pleading or moving the court 
under the Federal Rules of Procedure.^^ A sug¬ 
gestion that the court lacks jurisdiction will be de¬ 
nied, overruled, and rejected where the contention 
advanced therein has been repeatedly theretofore 
raised and passed on adversely to defendant in mo¬ 
tions and extraordinary writ proceedings.^'^ 

§ 843. Motion by Party and Proceedings 
Thereon 

A motion to dismiss is a proper way to challenge the 
capacity of the plaintiff to sue and the jurisdiction of the 
court, but service of a motion to dismiss does not waive 
the defendant's right to answer in any manner otherwise 
available to him. 

A proper practice to secure dismissal of a cause 
in the federal courts is by motion of a party to dis- 
miss.^S Thus a motion to dismiss is a proper way 
for a party to challenge the capacity of plaintiff to 


86. XJ S.—Russell v. Cunningham, C. 
A.Guam, 233 F.2d 806—Shotkin v. 
Westinghouse Elec. & Mfg. Co., 
CA.Colo., 169 F.2d 825—Refior v. 
Lansing Drop Forge Co., C.C.A. 
Mich., 124 F.2d 440, certiorari de¬ 
nied 62 S.Ct. 1047, 316 U.S, 671, 
86 L.Ed. 1746—^Hicks v. Bekins 
Moving & Storage Co., C.C.A.Wash., 
115 F.2d 406—Carnegie Nat. Bank 
V. City of Wolf Point, C.C.A.Mont., 
110 F.2d 569. 

Wright V. Lumbermen’s Mut. Cas. 
Co., National Surety Corp., Inter¬ 
vener, D.C.La., 134 P.Supp. 715, re¬ 
versed on other grounds, C.A., 242 
F.2d 1, certiorari denied 77 S.Ct. 
1397, 354 U.S. 939, 1 L.Ed.2d 1536 
—^U. S. ex rel. Shinn v. State of 
Tenn., D.C.Tenn., 74 F.Supp. 635. 
D.C.—Barger v. Baltimore & O. R. 
Co., 130 F,2d 401, 75 U.S.App.D.C. 
367. 

Consent of parties immaterial 

Whether plaintiff’s counsel lacked 
authority to consent to entry of or¬ 
der dismissing cause without preju¬ 
dice for want of prosecution was im¬ 
material in determining propriety of 
order, since operation of rule of court 
providing for dismissal by court on 
its own motion of causes in which no 
action has been taken by the par¬ 
ties for one year is not based on the 
consent of the parties. 


U.S.—Reed v. South Atlantic S. S. Co. 
of Delaware, D.C.Del., 2 F.R.D. 475. 

87. D.C.—^American Nat. Bank & 
Trust Co. of Chicago v. U. S., 142 
F.2d 571, 79 U.S.App.D.C. 62. 

88. U.S.—Partridge v. St. Louis 
Joint Stock Land Bank, C.C.A.Mo., 
130 F.2d 281. 

D.C.—American Nat. Bank & Trust 
Co. of Chicago v. U. S., 142 F.2d 
571, 79 U.S.App.D.C. 62. 

89. U.S.—Tinkoft v, Jarecki, C.A. 
Ill., 208 F.2d 861—Shotkin v. West¬ 
inghouse Elec. & Mfg. Co., C.A. 
Colo., 169 F.2d 825. 

90. U.S.—Bowdidge v, Lehman, C.A. 
Ohio, 252 F.2d 366. 

91. U.S.—^United Automatic Rifles 
Corporation v. Johnson, D.C.Mass., 
41 F Supp. 86—Cooney v. Legg, 
D.C.Cal., 34 F.Supp. 531. 

92. U.S.—Rank v. U. S., D.C.Cal., 16 
F.R.D. 310. 

93. U.S.—Rank v. U. S., supra. 

94. U.S.—^Rank v. U. S., supra. 

95. U.S.—Graske v. Johnson, D.C.N. 
Y., 97 F.Supp. 678. 

96. U.S.—Rank v. U. S., D.C.Cal., 16 
F.R.D. 310. 

97. U.S.—^Rank v. U. S., supra. 
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98. U.S.—Shotkin v. Westinghouse 
Elec. & Mfg. Co., CA.Colo., 169 F. 
2d 825. 

Dismissal on court’s own motion see 
supra § 841. 

Motion based on ground that parties 
have been improperly or collusive- 
ly made or joined see supra § 840. 

“Speaking motion” 

(1) “Speaking motion” to dismiss 
may be utilized to present defenses 
capable of being made by motion as 
enumerated in Federal Rules of Civ¬ 
il Procedure, Rule 12 (b), 28 U.S.C.A. 
U.S—Yudin v. Carroll, D.C.Ark., 57 

F.Supp. 793-^Calhoun v. Lange, D. 
C.Md., 40 F.Supp. 264. 

(2) Whether plaintiff was a share¬ 
holder at time of transaction com¬ 
plained of, and therefore entitled un¬ 
der Federal Rules of Civil Procedure, 
Rule 23 (b), 28 U.S C.A., to main¬ 
tain derivative shareholder’s action, 
was properly raised by motion to dis¬ 
miss supported by evidentiary mat¬ 
ter. 

Xj.s.—H. F. G. Co, V. Pioneer Pub. 
Co., D.C.Ill., 7 F.R.D. 366, reversed 
on other grounds, C.C.A., 162 F.2d 
536. 

(3) Speaking motion generally see 
infra § 860. 
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the jurisdiction of the court,^ jurisdiction of 
the person of defendant,2 and allegations of jurisdic¬ 
tional facts,3 although the court has declined to per¬ 
mit a party to withdraw an answer which admits 


the jurisdictional facts, for the purpose of permitting 
such party to make a motion to dismiss.^ The de¬ 
fense that plaintiffs remedy for patent infringement 
is by suit against the United States in the court of 


99. TJ.S.—Hershel Cal. Fruit Prod¬ 
ucts Co. V. Hunt Foods, D.C.CaL, 
119 F.Supp. 603. 

Grounds afarmatively appearing* 

Where g’rounds on which defendant 
asserts lack of capacity on part of 
plaintiff to sue in federal district 
court appear affirmatively on face of 
complaint, it is not necessary for de¬ 
fendant to raise issue as to author¬ 
ity of administratrix to sue in her 
representative capacity by specific 
negative averment or by answer; 
it may be made by motion to dis¬ 
miss. 

U.S.—Coburn v. Coleman, P.C.S.C., 75 
F.Supp. 107, 

1 , IJ.S.—Carr v. Beverly Hills Corp., 

C. A.Cal., 237 F.2d 323, reversed on 
other grounds 77 S.Ct. 1375, 354 U. 
S. 917, 1 L.Bd.2d 1433, rehearing 
denied 78 S.Ct. 7, 355 U.S. 852. 2 
L.Ed.2d 60. 

Crystal Springs Land <& Water 
Co. V. Los Angeles, C.C.Cal., 82 F. 
114, affirmed 20 S.Ct. 573, 177 U.S. 
169, 44 L.Ed. 720. 

Lugo V. Moore-McCormack Lines, 

D. C.N.T., 86 F.Supp. 541—Tlusty 
V. Gillespie-Rogers-Pyatt Co., D.C. 
N.T., 35 F.Supp. 910—Newcastle 
Products V. School List, of Blair 
Tp., D.C.Pa., 18 F.Supp. 335. 

Continental Min. & Mill Co. v. 
Migliaccio, D.C.Utah, 16 F.R.D. 217 
—Abbott V. American Mach, & 
Foundry Co., D.C.N.Y., 9 F.R.D. 310. 
25 C.L p 790 note 44. 

How objections to jurisdictions may 
be raised in general see supra § 
464. 

Sufficient formal pleading as to 
amount in controversy 
Court is not bound to dismiss on a 
motion to dismiss based solely on 
claim of insufficient pleading of 
amount in controversy where a form¬ 
al allegation in that regard is suffi¬ 
cient and is contained, in complaint. 
U.S.—KVOS, Inc. V. Associated Press, 
Wash., 57 S.Ct, 197, 299 U.S. 269, 
81 L.Ed. 183. 

Counterclaim 

In action in federal district court 
by the United States against corpo¬ 
ration to foreclose real and chattel 
mortgages, the United States could 
by motion to dismiss raise defense 
to counterclaims that district court 
lacked jurisdiction. 

U.S.—U. S. V. U. S. Tin Corp., D.C. 
Alaska, 148 F.Supp. 922. 

Suit against tTnited States 

Question whether complaint should 
be dismissed as suit against United 
States to which it has not consented 


is the sort of jurisdictional question 
which may be raised by the parties. 
D.C.—Mellos V. Brownell, 250 F.2d 
35, 102 U.S App.D.C. 67. 

Action against state 

Motion to dismiss complaint in 
death action, asserting that the ac¬ 
tion was in effect an action against 
states, and that court had no juris¬ 
diction over defendant or subject 
matter, sufficiently challenged juris¬ 
diction by court under Eleventh 
Amendment to the Constitution of 
the United States, although bar of 
Eleventh Amendment was not spe¬ 
cifically asserted. 

U.S.—Petty V. Tennessee-Missouri 
Bridge Commission, C.A.Mo., 254 F. 
2d 857, reversed on other grounds 
79 S.Ct. 785, 359 U.S. 275, 3 L.Ed.2d 
804. 

2. U.S,—Kerr v. Compagnie De Ul¬ 
tramar, C.A.N.T., 250 F.2d 860. 

Massachusetts Farmers Defense 
Committee v, U. S., D.C.Mass., 26 
F.Supp. 941. 

3. U.S.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L.Ed. 1111. 

Hahn v. Corley Mfg. Co., D.C. 
j Tenn., 1 F.R.D. 505—Starns v. Suc¬ 
cess Portrait Co., D.C.Tenn., 1 F. 
RD. 503. 

Motion to dismiss made prior to 
amendment 

After a complaint was amended 
with leave of court, a motion to dis¬ 
miss for want of jurisdiction made 
before such amendment has been 
regarded as a motion addressed to 
the amended complaint where de¬ 
fendant did not file any objections to 
the amended complaint. 

U.S.—Stork V. Townsend, D.C.Ohio, 1 
F.R.D, 597. 

Omission of necessary parties 

Principle of former Equity Rules, 
Rule 29, that defenses previously 
presentable by plea in bar or abate¬ 
ment should be made in answer and 
might be separately heard and dis¬ 
posed of before trial of principal 
case still prevails under Federal 
Rules of Civil Procedure except that, 
under Rule 12 (b) (1), lack of juris¬ 
diction over subject matter of action 
should be construed to include a de¬ 
fense presentable by plea in bar 
when such plea goes directly to 
want of jurisdiction because of ab¬ 
sence of an indispensable party de¬ 
fendant; and the question may be 
presented on motion, as for dismissal 
of action, under Rule 12 (b) (1), al¬ 
though, if question were presentable 
by plea to jurisdiction under prior 
practice, it would be considered a 
plea in bar. 


U.S.—Hale v. Campbell, D.C.Iowa, 40 
F.Supp. 584, reversed on other 
grounds, C.C.A., 127 F.2d 594. 

Motion for summary judgment 

(1) In a case in which defendant’s 
motion for a summary judgment un¬ 
der Federal Rules of Civil Proce¬ 
dure, Rule 56, 28 U.S.C.A., was con¬ 
sidered and denied, the court said; 
“I think, however, that the correct 
method for attacking the jurisdic¬ 
tion should be by motion to dismiss 
under rule 12 (b) or by suggestion 
under rule 12 (h)." 

U.S,—^United Automatic Rifles Cor¬ 
poration V. Johnson, D.C.Mass., 41 
: F.Supp. 86, 88. 

I (2) Motions to dismiss and for 
summary judgment compared see in¬ 
fra § 844. 

“Speaking motion” 

(1) View has been taken that al¬ 
legations of the complaint as to ju¬ 
risdictional amount were put in is¬ 
sue by an affidavit denying such 
allegations, which accompanied the 
motion to dismiss. 

U.S.—Calhoun v. Lange, D.C.Md., 40 
. F.Supp. 264. 

(2) In a case in which Federal 
Rules of Civil Procedure, Rule 12 
(b), 28 U.S.C.A., was considered, the 
view was expressed that, while no 
doubt affidavits can be filed in order 
to bring to the attention of the court 
certain additional facts which are 
not presented by the pleading to 
which the motion to dismiss is ad¬ 
dressed and which would bear on the 
question of jurisdiction, and that, 
under such circumstances, a “speak¬ 
ing motion” supported by affidavit is 
proper, issues of fact which it is at¬ 
tempted to raise by affidavits con¬ 
tradicting plaintiff's pleading may 
not be considered on a motion to 
dismiss. 

U.S.—Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., 
D.C.Ky., 37 F.Supp. 728. 

4. Interpleader proceeding 

In interpleader proceeding by cor¬ 
porate stock transfer agent against 
parties making conflicting claims to 
corporate stock certificates, claimant 
who had filed answer admitting ju¬ 
risdictional facts would not be per¬ 
mitted to withdraw answer and to 
file motion to dismiss suggesting 
lack of jurisdiction, but the proper 
course would be to await evidence at 
trial and then inquire whether juris¬ 
dictional conditions had been met. 
U.S.—Lawyers Trust Co. v. W. G. 
Maguire & Co., D.C.DeL, 2 F.R.D. 
310. 
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claims rather than against a private corporation 
which allegedly committed such infringement while 
under a government contract is not one of the six 
defenses enumerated in the Federal Rules of Civil 
Procedure, Rule 12 (b), 28 U.S.C.A., and is, there¬ 
fore, not properly raised by a motion to dismiss for 
lack of jurisdiction.5 

Service of a motion to dismiss implicitly reserves, 
and does not foreclose or waive, defendant’s right 
to answer in any manner otherwise available to 
him.® A motion to dismiss for failure to state a 
claim on which relief could be granted is not waived 
by the subsequent filing of a motion for summary 
judgment.'^ 

Defendant, on filing a motion to dismiss, becomes 
the moving party and has the duty to bring the mo¬ 
tion on for hearing.8 ^ motion may be denied for 
failure to submit briefs in support thereof.^ 

§ 844, - Nature and Purpose 

A motion to dismiss takes the place of a nonsuit and 
may dispose of a suit, but it cannot take the place of 
proof, and cannot be used as a substitute for a trial on 
the merits. 

A motion to dismiss under the Federal Rules of 
Civil Procedure takes the place of a motion for a 
nonsuit,^® and may dispose of a suit,ii but it cannot 


take the place of proof.^^ A motion to dismiss can¬ 
not be used as a substitute for a trial on the merits, 
and does not call for an adjudication on the merits 
of the case.^^ 

A motion to dismiss for failure to state a claim 
on which relief can be granted is designed to test the 
legal sufficiency of the complaint,and is a substi¬ 
tute for the former motion to dismiss for want of 
equity in suits in equity.^® A motion to dismiss for 
want of capacity to sue partakes of the nature of a 
plea in abatement.^'^ 

Answer compared. A motion to dismiss is not a 
substitute for an answer in a case wherein plaintiff 
would be disentitled to relief after matters of defense 
have been presented except where it is made at 
the close of plaintiff’s evidence, it is not available to 
present matters depending on the facts shown at the 
trial.i® 

Demurrer compared. In the present federal prac¬ 
tice, a motion to dismiss is the substitute for, and 
takes the place of, the former, now obsolete, demur- 
rer,2® and as such, it is not a mere procedural 
nicety,2i but on the contrary it is a precise instru¬ 
ment for final determination on the merits of the 
justiciability under pertinent rules of law of an as¬ 
serted cause of action or defense.While it has 
been said that the two devices are quite different, 


5. U S.—Tinnerman Products v. Adel 
Precision Products Corp., D.C.W. 
Va., 62 P.Supp. 348. 

6 . U.S,—Stuart Inv. Co. v. Westing- 
house Elec. Corp., D.C.HsTeb., 11 P. 
R.D. 277, appeal dismissed, C.A., 
192 F.2d 935. 

Motion to dismiss as not constitut¬ 
ing waiver of right to object be¬ 
cause of lack of jurisdiction of per¬ 
son see supra § 478. 

Pleading over after order denying 
dismissal see infra § 868. 

■ 7 . U.S.—Dinwiddie v. Brown, C.A. 
Tex., 230 P.2d 465, certiorari denied 
76 S.Ct. 1041, 351 U.S. 971, 100 L. 
Ed. 1490, rehearing denied 77 S.Ct. 
29, 352 U.S. 861, 1 L.Ed.2d 72. 

8 . U.S.—^Dunn v. Wilson & Co., B.C. 

Del., 51 P.Supp. 655. 

*9- U.S.—^Alla V. Kornfeld, D.C.IIL, 
84 P.Supp. 823. 

10. U.S.—^Kataoka v. May Depart¬ 
ment Stores Co., D.C.Cal., 28 P. 
Supp. 3, reversed on other grounds, 
C.C.A., Takashi Kataoka v. May 
Department Stores Co., 115 P.2d 
521, certiorari denied May Depart¬ 
ment Stores Co. v. Takashi Katao- 
ka, 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

11. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry 
Co., C.A.Pa., 190 P.2d 217. 


12. U.S.—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., supra. 

13. U.S.—Bowles v. Sauer, D.C.Pa., 

6 F.II.D. 571—Brookshire v. Whit- 
temore, D.C.Ky., 2 F.R.D. 549. 

14. D.C.—Doehla Greeting Cards, 

Inc. V. Summerfield, D.C., 116 F. 
Supp. 68. j 

15. U.S.—Brennan v. U. S., D.C. 
Conn,, 129 P.Supp. 155, affirmed, C. 
A., 221 F.2d 120. 

16. U.S.—^Dennis v. Village of Ton¬ 
ka Bay, C.C.A.Minn., 151 P.2d 411. 

17. U.S.—Banks v. Employers’ Lia¬ 
bility Assur. Corporation, Limited, 
of London, England, D.C.Mo., 4 F. 
R.D. 179. 

18. U.S.—^Baker v. Sisk, D.C.Okl., 1 
F.R.D. 232. 

Raising affirmative defenses by mo¬ 
tion to dismiss see supra §§ 813- 
817. 

19 . U.S.—U. S. V. Earling, D.C.Wis., 
39 P.Supp. 864—Securities and Ex¬ 
change Commission v. Gilbert, D. 
C.Ohio, 29 P.Supp. 654. 

20. U.S.—Dennis v. Village of Ton¬ 
ka Bay, C.C.A.Minn., 151 P.2d 411 
—Ledbetter v. Farmers Bank & 
Trust Co., aC.A.N-.C., 142 F.2d 147, 
certiorari denied 65 S.Ct. 48, 323 
U.S. 719, 89 L.Ed. 578, rehearing 
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denied 65 S.Ct. 112. 323 U.S. 813, 
89 L.Ed. 647, rehearing denied 65 
S.Ct 682, 324 U.S. 886, 89 L.Ed. 
1435, motion denied 65 S Ct. 1189, 
325 US. 837, 89 L Ed. 1963—Tahir 
Erk V. Glenn L. Martin Co , C.C.A. 
Md, 116 F.2d 865. 

U. S. V. American Radiator & 
Standard Sanitary Corp., D C.Minn., 
115 P.Supp. 422—^Abram v. San 
Joaquin Cotton Oil Co., D.C Cal., 
46 P.Supp. 969. 

Jefferson Hotel Co. v. Jefferson 
Standard Life Ins. Co., D.C.Mo., 7 
P.R.D. 722~U. S. V. Elm Spring 
Farm Co., D.C.Mass., 3 F.R.D. 43— 
Sheehan v. Municipal Light & Pow¬ 
er Co., DC.N.T., 1 F.R.D, 256. 

D.C,—^L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
P.2d 793, 83 U.S App.D.C. 176. 

21. D.C.—^L. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission, 
supra. 

22. D.C.—L. B. Wilson, Inc. v. Fed¬ 
eral Communications Commission, 
supra. 

23. U.S.—University Distributing 

Co. V. U. S., D.C.Mass., 22 P.Supp. 
794. 

Woods V, Parsons, D.C.Neb,, 7 
F.R.D. 528. 

“A motion to dismiss for failure 
to state a claim on which relief cs;> 
be granted is not a mere survival m 
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other authority holds that a motion to dismiss the 
complaint for failure to state a claim on which relief 
can be granted is essentially the same as a demur¬ 
rer,2^ that it performs the same function's and has 
the same force and effect,26 A motion to dismiss on 
the ground that the action does not involve the juris¬ 
dictional amount does not operate merely as a demur¬ 
rer assuming the truth of the bill’s averments and 
asserting that in spite of their truth the complaint 
fails to state a case within the jurisdiction of the 

court.27 

Motion for summary judgment compared, A mo¬ 
tion to dismiss is tantamount to a motion for sum¬ 
mary judgment,28 and the strict construction of the 
summary judgment rule applies to such motions.^^ 
While it has been said that the course of procedure 
on the two motions is the same, that is, through mo¬ 
tion supported by affidavit,the procedure on such 
motions has been distinguished in that on motion for 
summary judgment the filing of affidavits and ex¬ 
hibits is permitted but essentially the motions are 
the same.22 The purpose of each is the same, that 
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is, a judgment dismissing the action, in the case of a 
motion to dismiss, on the ground that the complaint 
fails to state facts on which relief can be had, and 
in the case of a motion for summary judgment, on 
the ground that there is no genuine issue as to a ma¬ 
terial fact.23 What will justify granting the motion 
in one case will, in general, also serve to justify it 
in the other.^^ It is not important whether the ob¬ 
jection is called a motion to dismiss or a motion for 
a summary judgment, since the same relief is 

sought. 2 5 

§ 845. - Time for Motion; Condition of 

Cause 

It has been held that a motion to dismiss may be 
made at any time if it is based on the ground that the 
court lacks jurisdiction of the subject matter, that the 
complaint fails to state a claim on which relief can be 
granted, or that indispensable parties have not been, 
joined. 

A motion to dismiss on the ground of the lack 
of jurisdiction by the court of the subject matter 
raises a question of jurisdiction which must be met 
whenever raised,^® and may be made at any time.27 


the federal court practice of the de¬ 
murrer for failure to state a cause 
of action which the rules abolished.” 
XJ.S.—Andrews v. Heinzman, D.C. 

Neb., 8 F.R-D. 48, 50. 

Motion not mask for demurrer 
Under Federal Rules of Civil Pro¬ 
cedure, g'eneral demurrer does not 
exist as wearer of mask of motion 
to dismiss. 

U.S.—Smedley v, Guy F. Atkinson 
Co., U.C.Neb., 12 F.R.D. 355. 
Motion not substitute for demurrer 
Motion to dismiss for failure to 
state claim on which relief can be 
granted is not a substitute for a 
demurrer, in that demurrer assumes 
duty of challenging pleading to al¬ 
lege facts sufficient, if true, to con¬ 
stitute cause of action or defense, 
while motion to dismiss recognizes 
pleading of such facts as unneces¬ 
sary. 

U.S.—Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
F.R.D. 114. 

24. D.C.—McConville v. District of 
Columbia, D.C., 26 F.Supp. 295. 

Motion to dismiss is in effect de. 
murrer 

U.S.—Sun Oil Co. V. Pfeiffer, D.C. 
Okl., 1 F.R.D. 119. 

Modern eciuivalent 

A motion to dismiss for failure to 
state a claim on which relief can be 
granted is the modern equivalent of 
the demurrer. 

U.S.—Curacao Trading Co. v. Wil¬ 
liam Stake & Co., D.C.N.T., 61 F. 
Supp. 3 81. 

D.C.—United Transport Service Emp. 


of America, CIO, ex rel. Wash. v. 
National Mediation Bd., 179 P.2d 
446, 85 U.S.App.D.C. 352. 

25. U.S.—^Dorney v. Dairymen’s 
League Co-op. Ass’n, D.C.N.J., 149 
F.Supp. 615—^Yudin v. Carroll, D.C. 
Ark., 57 F.Supp. 793—Flanigan v. 
Security-First Nat. Bank of Los 
Angeles, D.C.Cal., 41 F.Supp. 77. 

Package Closure Corporation v. 
Sealright Co., D.C.N.T., 4 F.R.D. 
114. 

26. U.S.—^Ekhardt & Becker Brew¬ 
ing Co. V. Kavanagh, C.C.A.Mich., 
112 F.2d 751. 

Chicago, B. & Q. R. Co. v. Fried- 
berg, D.C.Mo., 8 F.R.D. 677. 

27. U.S.—Lee-Wilson, Inc. v. Gener¬ 
al Elec. Co., C.A.Mass., 222 F.2d 
850. 

28. U S.—Cleary v. South Buffalo 
Ry, Co., D.C.N.T., 16 F.R.D. 24. 
Motion to dismiss third-party com- 

plaint because no claim was stated 
against third-party defendant on 
which relief could be granted was 
tantamount to a motion for summary 
judgment. 

U.S.—Cleary v. South Buffalo Ry. 
Co., supra. 

29. U.S.—Paxton v. Desch Bldg. 
Block Co., D.C.Pa,, 146 F.Supp. 32. 

30. U.S.—Colonial Airlines v. Jan¬ 
as, C.A.N.Y., 202 F.2d 914. 

Motion not treated as one for sum¬ 
mary judgment 

On motion to dismiss action for 
lack of jurisdiction over subject mat¬ 
ter, court receiving and weighing af¬ 
fidavits as evidence, need not treat 
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motion as one for summary judg¬ 
ment. 

U.S.—Nash-Kelvinator Corp. v. Cali¬ 
fornia Refrigerator Repair Shop, 
D.C.Cal., 11 F.R.D. 313. 

31. U.S.—Dinwiddie v. Brown, C.A.. 
Tex., 230 F.2d 465, certiorari de¬ 
nied 76 S.Ct. 1041, 351 U.S. 971, 10O< 
L.Ed. 1490, rehearing denied 77 S. 
Ct. 29, 352 U.S. 861, 1 L.Ed.2d 72. 

Holcomb V. U. S., 146 F.Supp.. 
224, 135 Ct.Cl. 612, certiorari de¬ 
nied 77 S.Ct. 228, 352 U.S. 935, 1 L. 
Bd.2d 163. 

32. U.S.—^Munson Line v. Green, D. 
C.N.Y., 6 F.R.D. 470. 

33. U.S.—Munson Line v. Green, su¬ 
pra. 

34. U.S.—Munson Line v. Green, su¬ 
pra. 

Accord and satisfaction 

Dismissal of complaint by sus¬ 
taining defense of accord and satis¬ 
faction on motion to dismiss for lack 
of jurisdiction over subject matter 
treated as a motion for summary 
judgment was proper. 

U.S.—Colonial Airlines v. Janas, C.A. 
N.Y., 202 F.2d 914. 

35. U.S.—Central Mexico Light & 
Power Co. v. Munch, C.C.A.N.Y., 
116 F.2d 85. 

Michel V. Meier, D.C.Pa., 8 F.R.D. 
464. 

N.M.—Benson v. Export Equipment 
Corp., 164 P.2d 380, 49 N.M. 356. 

36. U.S.—Ackerman v. J. I. Case 
Co., D.C.Wis., 74 F.Supp. 639. 

37. U.S.—^Louisville & N. R. Co. v.. 
I U, S.. D.C.Ky., 106 F.Supp. 999. 
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Accordingly it has been held that the objection is 
properly raised before answer^s a,nd after answer.39 
As against a contention that the motion is not time¬ 
ly, the fact that want of jurisdiction of the subject 
matter had been raised in the answer does not pre¬ 
clude defendant from moving to dismiss the com¬ 
plaint on the same ground.'^ ^ 

Parties improperly or collusively made or joined, 
A motion to dismiss made during the trial on the 
ground that the appointment of plaintiff as a guard¬ 
ian was for the sole purpose of creating diversity of 
citizenship was properly denied where no pleading 
was tendered properly presenting the issue and a new 
action was then barred by limitation. 

Defects as to parties, A motion to dismiss for 
want of an indispensable party may be raised at any 
time.^^ As against a contention that the motion is 
not timely, the fact that failure to join indispensable 
parties had been raised in the answer does not pre¬ 
clude defendant from moving to dismiss the com¬ 
plaint on the same ground.^3 ^ motion for dismiss¬ 
al of the complaint on the ground of want of ca¬ 
pacity of plaintiff to sue cannot be granted where a 


defense based on such ground may not be raised by 
defendant at the time of the motion.^^ 

Want of prosecution. Dismissal of an action, for 
want of prosecution, before the filing of a responsive 
pleading by defendant is improper, as denying plain¬ 
tiff the right under the Federal Rules of Civil Pro¬ 
cedure, Rule 15 (a), 28 U.S.CA., to amend his 
complaint, even though the complaint states no cause 
of action and there is no possibility that a cause can 

be stated.‘^5 

Defects as to pleadings. The failure of a com¬ 
plaint to state a claim makes it vulnerable to a motion 
to dismiss at any stage of the action.^S The Federal 
Rules contain no provision with respect to the time 
when such a motion must be filed,and it is not a 
responsive pleading within the Rule fixing the time 
for serving a responsive pleading.^8 

The motion may be made by defendant after he 
has filed a motion to strike^® or a motion to dismiss 
on jurisdictional grounds or, under the practice 
as it existed prior to the abolition of bills of particu¬ 
lar in federal practice, after he had filed a motion for 
a bill of particulars,and there is authority holding 


Lehrman v. Baker, D.C.N.T., 9 F. 

R.D. 109. 

Suit ag'aiust tTuited States 

Question whether complaint should 
be dismissed as suit against United 
States to which it has not consented 
is the sort of jurisdictional auestion 
which may be raised at any time. 
D.C.—^Mellos V. Brownell, 250 F.2d 

35, 102 U.S.App.D.C. 67. 

Rules not limiting right 

The Federal Rules of Civil Proce- 
-dure, Rule 12 (b), with respect to 
the method of asserting certain de¬ 
fenses, Rule 12 (h), with respect to 
waiver of defenses, and Rule 15 (b), 
with respect to amendment of plead¬ 
ings to conform to the evidence, 28 
'U.S.C.A., do not limit the right of a 
party to raise at any time the ques¬ 
tion of want of jurisdiction because 
of lack of diversity of citizenship, 
U.S.—Page V. Wright, C.C.A.Ill., 116 

P.2d 449, certiorari dismissed 61 S. 

Ct. 831, 312 U.S. 710, 85 L.Ed. 1142. 

Motion held timely 

(1) Motion to dismiss for want 
of jurisdiction because of lack of 
diversity of parties’ citizenship made 
after filing of plaintiff's fourth and 
final amended and supplemental com¬ 
plaint. 

U.S.—Shall v. Henry, C.A.I1L, 211 F. 

2d 226. 

(2) Motion filed ten days after all 
evidence in case had been received 
in two-day trial, and argued simul¬ 
taneously with oral arguments on 
merits. 


U.S.—Louisville & IST. R. Co. v. U. S., 
DC.Ky., 106 F.Supp. 999. 

(3) Motion to dismiss for want of 
necessary parties, addition of whom 
would deprive court of jurisdiction 
made after memorandum decision on 
the merits was filed. 

U.S.—Tower Hill Connellsville Coke 
Co. of West Virginia v. Piedmont 
Coal Co., C.CA.W.Va., 33 F.2d 703, 
rehearing denied 35 F.2d 179, cer¬ 
tiorari denied 50 S.Ct. 157, 280 U.S. 
607, 74 L.Ed. 650. 

38. Want of jurisdictional amount 

Motion to dismiss on the ground 
that the amount in controversy does 
not exceed the jurisdictional amount 
may be made at any time and cer¬ 
tainly before the answer to the com¬ 
plaint is served as is provided in the 
Federal Rules of Civil Procedure, 
Rule 12, 28 U.S.C.A. 

Xj.s.—Corcoran v. Royal Development 
Co., DCN.Y., 35 F.Supp. 400, af¬ 
firmed, C.C.A., 121 F.2d 957. 

39. U.S.—Parmelee v. Ackerman, C. 
A.Ohio, 252 F.2d 721. 

40. U.S.—Quinlan v. Empire Trust 
Co., D.aN.Y., 139 F.Supp. 168. 

41. U.S.—City of Detroit, Mich., v. 
Blanchfleld, C.C.A.Mich., 13 F.2d 
13, 47 A.L.R. 314, 

42. U.S.—E. W. Bliss Co. v. Cold 
Metal Process Co., D.C.Ohio, 174 F. 
Supp. 99. 

43. U.S.—Quinlan v. Empire Trust 
Co., D.C.K.Y., 139 F.Supp. 168. 

44. U.S.—Banking & Trading Corp. 
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V. R. F. c., D.C.N'.Y., 15 F.R.D. 
360. 

45. U.S.—Peckham v. Scanlon, C.A, 
Ill., 241 P.2d 761. 

46. U.S.—Randolph Laboratories v. 
Specialties Development Corp., D. 
CN.J., 62 F.Supp. 897. 

McLaughlin v. Curtis Pub. Co., 
D.C.N'.Y., 5 P.R.D. 87. 

Motion held timely 

Where amended complaint was 
served on defendant on Saturday, 
April 20, defendant’s motion to dis¬ 
miss the amended complaint because 
of failure to state a claim on which 
relief could be granted, mailed to 
plaintiff on Wednesday, May 1, mak¬ 
ing a total of 11 days, was timely. 
U.S.—Picking v. Pennsylvania R. Co., 
D.C.Pa., 5 P.R.D. 280. 

47. U.S.—Picking v. Pennsylvania 
R. Co., supra. 

48. U.S.—Picking V. Pennsylvania 
R. Co., supra. 

49- U.S.—Grier v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26. 

50. U.S.—Equitable Life Assur. Soc. 
of U. S. V. Saftlas, D.C.Pa., 35 F. 
Supp. 62. 

Bowles V. Sunshine Packing 
Corp. of Pennsylvania, D.C Pa., 5 
F.R.D. 282—Martin v. Moery, D.C. 
Ill., 1 P.R.D. 127. 

51. U.S.—Grier v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26—^Louisi¬ 
ana Farmers’ Protective Union v. 
Great Atlantic & Pacific Tea Co. 
of America. D.C.Ark., SI F.Supp. 
483. 
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that the defense may be raised at any time^^ or at 
any stage of the proceeding,53 before trial,54 or on 
the trial,55 before answer55 or after answen57 This 
conclusion is necessarily so from that portion of the 
Federal Rules of Civil Procedure, Rule 12 (h), 28 
U.S.C.A., in which it is stated that a party waives 
all defenses not presented except “that the defense of 
failure to state a claim upon which relief can be 
granted . , . may also be made ... by mo¬ 

tion for judgment on the pleadings or at the trial on 

the merits.”58 

According to some decisions, however, defendant 
may not make the motion after he has filed a mo¬ 
tion to strike,59 or for a more definite statement or 
more particulars,50 after he has filed an answer to 
the complaint,51 or after the pleadings are closed;53 
and it has been held that a complaint may not be 
dismissed for failure to state a cause of action before 
a responsive pleading has been served and filed,5^ 
and that an order providing that any defendant de¬ 
siring to file a motion to dismiss is given leave to file 
such motion within ten days together with support¬ 
ing briefs is within the power of the court to make.54 

Where a third-party complaint states a cause of 
action against the third-party defendant, the lattePs 


motion to dismiss it based on the ground that 
in plaintiff’s complaint no claim was made against 
any one other than the third-party plaintiff, and 
therefore plaintiff could not recover from the third- 
party defendant, is premature, since plaintiff may, 
by further pleading, accept or refuse the third-party 
plaintiff’s tender of third-party defendant as a party 
wholly or partly liable.55 

Where plaintiff’s original complaint stated facts 
on which relief might be granted and his amended 
complaint was made to conform to proof which he 
intended to submit at the trial, and defendant’s mo¬ 
tion to dismiss the original complaint was based 
largely on matters developed as the result of dis¬ 
covery proceedings, the motion could be determined 
only after plaintiff had offered his proof and rest¬ 
ed. 5 5 

Dismissal of a complaint for lack of service on de¬ 
fendant during the two months which intervened 
between the filing of the complaint and the motion 
to dismiss would be premature.57 

§ 846. - Requisites and Sufficiency 

Although they need not be verified, motions to dismiss 
are generally required to be in writing, to state with 


52. TJ.S.—Albachten v. Corbett, D.C. 
CaL, 156 F.Supp. 863. 

McLaughlin v. Curtis Pub. Co., D. 

C. N.T., 5 F.R.D. 87. 

53. TJ.S.—Realty Holding Co. v. 
Donaldson, D.C.Mich,, 294 P. 541, 
affirmed 45 S.Ct. 521, 268 U.S. 398, 
69 L.Ed. 1014. 

25 C.J. p 782 note 45. 

Record not showing jurisdiction 
If the record does not affirma¬ 
tively show that the court has juris¬ 
diction, the case may be dismissed 
at any time by motion before is¬ 
sue joined or thereafter. 

US.—In re Woerner, C.C.A.N.T., 31 
F.2d 283. 

54. U.S.—^Albachten v. Corbett, D.C. 
Cal., 156 PSupp. 863. 

Just before trial 

A motion to dismiss complaint 
because of failure to state a claim on 
which relief can be granted is always 
timely, even just before trial. 

U.S.—Land v. Prudhomme Oil Co., 

D. C.La., 3 F.R.D. 377. 

55. U.S.—^Albachten v. Corbett, D.C. 
Cal., 156 F.Supp. 863. 

McLaughlin v. Curtis Pub. Co., 
D.C.N.r., 5 P.R.D. 87—Ginsburg v. 
Standard Oil Co. of New Jersey, 
D.C.N.Y., 5 F.R.D. 48. 

56. U.S.—Burd v. Compagnie Gen- 
erale Transatlantique, D.C.N.T., 
157 F.Supp. 52. 

McLaughlin v. Curtis Pub. Co., 
D.C-N.T., 5 P.R.D. 87. 


Motion filed at same time as answer 
Where motion to dismiss a count 
of complaint was filed at same time 
as the answer and both were filed as 
one brief, motion to dismiss preced¬ 
ed the answer and hence was not 
waived. 

U.S.—Contois V. State Mut. Life As- 
I sur. Co. of Worchester, Mass., D.C. 

! Ill, 66 F.Supp. 76, affirmed, C.C.A., 
156 F.2d 44. 

57. U.S.—^Equitable Life Assur. Soc. 
of U. S. V. Saftlas, D.C.Pa., 35 F. 
Supp. 62. 

McLaughlin v. Curtis Pub. Co., 
D.C.NT., 6 F.R.D. 87. 

“A court would be warranted in 
denying a motion to dismiss when 
not interposed before answer, but 
that is not to say the court in its 
discretion may not consider the mo¬ 
tion.” 

U.S.—Albachten v. Corbett, D.C.Cal., 
156 F.Supp. 863, 864. 

After service of answer 

U.S.—Watts-Wagner Co. v. General 
Motors Corp., D.C.lSr.T., 64 F.Supp. 
506. 

Similar motion incorporated in an¬ 
swer 

A defendant who moved to dis¬ 
miss the complaint after filing of 
answer but before trial, and which 
had incorporated a similar motion 
in the answer did not waive his right 
to the motion, j 


U.S —Young V. Aetna Life Ins. Co., 
D.C Pa., 32 F.Supp. 389, afilrmed, 
C.C.A., Aetna Life Ins. Co. v. 
Young, 113 F.2d 601. 

58. U.S.—McLaughlin v. Curtis Pub. 
Co., D.C.N.Y., 6 F.R.D. 87. 

59. U.S.—Broomfield v. Doolittle, D. 

C. N.Y., 2 F.R.D. 517. 

60. U.S.—Broomfield v. Doolittle, su¬ 
pra—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 1 F.R D. 
606. 

61. U.S.—Neth V. Kaylor, D.C.Pa., 

37 F.Supp. 24—^Vassardakis v. Par¬ 
ish, D.C.N.Y., 36 F.Supp. 1002— 

Kadylak v. O’Brien, D.C.Pa., 32 F. 
Supp. 281. 

62. U.S.—Brown v. W. T. Grant Co., 

D. C.N.Y., 53 F.Supp. 182. 

63. U.S.—Boris v. Moore, D.C.Wis., 
152 F.Supp. 696, affirmed, C.A., 253 
F.2d 623. 

64. U.S.—^U. S. V. Nudelman, C.C.A. 
Ill., 104 F.2d 649, certiorari denied 
Nudelman v. U. S., 60 S.Ct. 116, 
308 U.S. 589, 84 L.Ed. 493. 

65. U.S.—Cleary v. South Buffalo- 
Ry. Co., D.C.N.Y., 16 F.R.D. 24. 

66. U.S.—U. S. V. Hougham, D.C. 
Cal., 148 F.Supp. 716, 

67- U.S.—Roster v. (American)- 
Lumbermens Mut. Cas. Co., C.C.A. 
N.Y., 153 F.2d 888, affirmed 67 S.Ct.. 
828, 330 U.S. 618, 91 L.Ed. 1067. 
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particularity the grounds therefor, and to set forth the 
relief or order sought, but various motions or pleadings 
apparently seeking other relief have been treated as mo¬ 
tions to dismiss. 

Rule 7 (b) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., providing that unless made dur¬ 
ing a hearing or trial, motions shall be made in 
writing, shall state with particularity the grounds 
therefor, and shall set forth the relief or order 
sought, and providing further that the requirement 
of writing is fulfilled if the motion is stated in a 
written notice of the hearing of the motion, has been 
applied to motions to dismiss.^S a denial has no 
proper place in a motion to dismiss,69 and frivolous 
motions, based on insufficient examination of the 
records of the court, should not be made.70 A mo¬ 
tion to dismiss is not required to be verified.'^! An 
intervener may combine a motion to dismiss the com¬ 


plaint with his motion to intervene,and there is 
also authority for the proposition that the court has 
jurisdiction to rule on a motion to dismiss contained 
in a motion for judgment on the pleadings. 

The motion may be made before the judge in the 
Calendar Part who had to determine whether the 
case should be put down for trial.Although there 
is authority to the effect that in a tort action against 
the United States and its employee, the attorney for 
the former can make a motion on behalf of the latter 
to dismiss on the ground that plaintiff and the em¬ 
ployee are residents of the same state,there is 
other authority holding that defendants moving for 
dismissal of an action in its entirety have no standing 
to seek dismissal of the action as to nonmoving de¬ 
fendants.'^^ The nonmoving defendants may adopt 
the motion to dismiss filed by the others.'^ 


68. U.S.—^Piascik v. British Ministry 
of War Transport, D.C.N.T., 83 F. 
Supp. 518—Monjar v. Hig-gins, D. 
C.N.T., 39 FSupp. 633, affirmed, C. 
C.A., 132 F.2d 990. 

McNichols V. Lennox Furnace 
Co., L.C.N.T., 7 F.R.D. 40. 

Motion to dismiss held insufficient 

(1) Because grounds stated in mo¬ 
tion did not raise any Question of 
pleading before trial court. 

U.S.—Frank v. Wilson & Co., C.A.I11., 
172 F.2d 712, certiorari denied 69 S. 
Ct. 1169, 337 U.S. 918, 93 L.Ed. 
1727, and 69 S.Ct. 1160, 337 U.S. 
918, 93 L.Ed. 1727. 

(2) Where motion failed to state 
with particularity the grounds for 
dismissal, 

U.S.—Trammell v. Fidelity & Casual¬ 
ty Co. of New York, B.C.S.C., 45 F. 
Supp. 366. 

(3) Motion by third-party defend¬ 
ant, an insurer, asserting only that 
Question of liability under policy was 
doubtful, without referring to par¬ 
ticular clauses which created doubt. 
U.S.—Rosalis v. Universal Distribu¬ 
tors, Inc., D.C.Conn., 21 F.R.D. 169. 

(4) Where examination of com¬ 
plaint disclosed that it contained es¬ 
sential averments for a cause of ac¬ 
tion ex contractu, and defendant’s 
motion to dismiss for failure to state 
claim on which relief could be grant¬ 
ed failed to point out wherein plead¬ 
ing was defective in such respect. 
U.S.—Karno-Smith Co. v. School 

Dist. of City of Scranton, Lacka¬ 
wanna County, D.C.Pa., 44 F.Supp. 
860. 

Motion deemed addressed to amended 
complaint 

Motion challenging sufficiency of 
plaintiffs complaint would be deemed 
addressed to proposed amended com¬ 
plaint which court granted plaintiff 
leave to serve. 


U.S.—Bernstein v. N. V. Neder- 
landsche - Amerikaansche Stoom- 
vaart maatschappij, D.C.N.Y., 76 P. 
Supp. 335, rehearing denied 79 P. 
Supp, 38, affirmed in part and mod¬ 
ified in part on other grounds, C.A., 
173 F.2d 71, mandate amended on 
other grounds 210 P.2d 375. 

Objections not deemed addressed to 
amended complaint 
Where plaintiff, on day fixed for 
argument on defendants’ motion to 
dismiss, moved for permission to file 
an amended complaint, court refused 
to consider defendants’ written brief 
filed in support of defendants' mo¬ 
tion in lieu of formal objection to 
amended complaint notwithstanding 
plaintiff agreed to such procedure. 
U.S.—Simmons Co. v. Cantor, D.C.Pa., 
3 F.R.D. 197. 

Motion held framed within Pederal 
Rules of Civil Procedure 

U.S.—Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
P.R.D. 114. 

Motion held not bad as speaking de¬ 
murrer 

In action by members of local 
lodge against railroad and railway 
brotherhood to set aside agreement 
of railroad and brotherhood combin¬ 
ing seniority districts on the rail¬ 
road, even though complaint repeat¬ 
edly referred to agreement between 
railroad and brotherhood, and by¬ 
laws, statutes, rules, and regulations 
of brotherhood and rules and regula¬ 
tions of railroad, without attaching 
such documents to complaint, broth¬ 
erhood’s motion to dismiss complaint 
or in alternative for summary judg¬ 
ment was not bad as speaking de¬ 
murrer, where such documents were 
attached to brotherhood’s motion. 
U.S.—^Pagan v. Pennsylvania R. Co., 
D.C.Pa., 173 F.Supp. 465. 

Motion held sufficiently particular 
Motion following clearly Form 19 
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of the Appendix of Forms to the 
Federal Rules of Civil Procedure, 28 
U.S.C.A. 

U.S.—Kirby v. Pennsylvania R. Co., 
D.C.Pa., 92 F.Supp. 417, reversed 
on other grounds, C.A., 188 F.2d 
793. 

69. U.S.—Northern Texas Telephone 
Co. V. City of Sherman, D.C.Tex., 4 
F.Supp. 554. 

70. U.S.—Miller v. Long, D.C.S C., 7 
F.R.D. 133. 

71. U.S.—Klein v. Hines, D.C.Ill., 1 
F.R.D. 649. 

72. U.S.—^Minneapolis - Honeywell 
Regulator Co. v. Thermoco, Inc., C. 
C.A.N.T., 116 F.2d 845. 

73. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidel¬ 
ity & Casualty Co. of New York, 
C.C.A.MO., 107 P.2d 343. 

74. U.S.—Cuozzo V. Italian Line, 

Italia-Societa Per Azioni Di Navi- 
gazione-Genoa, D.C.N.Y., 168 P. 

Supp. 304. 

75. U.S.—Carvelli v. U. S., D.C.N.Y., 
174 F.Supp. 377—Dickens v. Jack- 
son, D.C.N.Y., 71 FSupp. 753. 

76. U.S.—Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 248 F.2d 530. 

77. U.S.—Gerth v. U. S., D.C.Cal., 
132 F.Supp. 894. 

Held, in effect, adoption 

Where, in a Quiet title action, in¬ 
dividual defendants had filed a mo¬ 
tion to dismiss, and counsel for the 
United States and for the individual 
defendants had agreed that district 
court could rule on question whether 
United States had consented to be 
sued, even though United States had 
not filed a motion to dismiss, effect 
was that United States and federal 
officials, who were also defendants, 
had adopted motion to dismiss of the 
individual defendants. 

U.S.—Gerth v. U* S., supra. 
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Motions or pleadings treated as proper motions to fense raising" questions of law.^*^ 
dismiss. Various motions or pleadings which would appearance is no longer necessary, 

have been proper under the prior practice, or which defendant appeared specially to move to dis- 

under the circumstances existing when presented, jurisdiction the motion will be con- 

are improper under the Federal Rules of Practice, Federal Rules of Civil 

have been treated and considered as motions to dis- Procedure Rule 12 28 U.S.C.A.S8 
miss,^^ and, accordingly, the courts have so treated 

a motion to quash,*^^ a motion to strike,a motion to Although a motion seemingly has not been drawn 
erase the case from the docket,^! a motion for a sum- with reference to the appropriate Rule and may be 

mary judgment,a motion for a judgment on a denied for that reason,it is equally possible to at- 

counterclaim to which no reply has been filed,a tempt to assist the parties by taking the motion under 

defense in an answer,^"^ a paragraph of an affirma- advisement, as though it had been properly framed, 

tive defense a demurrer,®^ and an affidavit of de- and making a disposition of it which accords with the 


78. U.S.—Colan v. Wecksler, D.C.N. 

T., 45 F.Supp. 508. 

79. U S.—Hunter v. Afro-American 
Co. of Baltimore City, D C S.C., 133 
F.Supp. 812—International Hold¬ 
ers Union of North America v. Na¬ 
tional Labor Relations Board, D.C. 
Pa., 26 F.Supp. 423. 

80. U.S.—Magnotta v. Leonard, D. 
C.Pa., 102 F.Supp. 593—^Arington v, 
Phelps, D.C.Ill., 79 F.Supp. 295. 

Golaris v. Jewel Tea Co., B.C. 
Ill., 22 F.R.D. 16. 

Motion to strike complaint 

(1) Motion to strike which attacks 
the sufficiency of the complaint may 
be treated as a motion to dismiss. 

U.S.—Boerstler v. American Medical 

Ass'n, D.C.Ill., 16 F.R.D. 437. 

(2) Motion to strike the complaint 
for failure to state a claim on which 
relief can be granted was treated as a 
motion to dismiss the complaint. 

U.S.—Golaris v. Jewel Tea Co., D.C. 

Ill., 22 F.R.D. 16—F, E. Myers & 
Bros. Co. V. Goulds Pumps, D.C. 
N.T., 5 F.R.D. 132. 

(3) A motion to strike complaint 
on ground that it failed to state a 
cause of action, that it was an at¬ 
tempt to modify terms of a writ¬ 
ten instrument, that jurisdictional 
amount was lacking, that remedy at 
law was adequate, and that ques¬ 
tion raised was moot, sought to raise 
questions ordinarily raised by mo¬ 
tion to dismiss and would be treated 
as such. 

U.S.—Shanesy v. Ford Motor Co., D. 
C.IIL, 7 F.R.D. 199. 

(4) Although motion to strike is 
not authorized or proper way to pro¬ 
cure dismissal of complaint or a 
count thereof, technical name of mo¬ 
tion is of little importance, so that 
motion by defendants in action for 
amounts paid in excess of legal max¬ 
imum rental to strike plaintiffs’ claim 
for alleged overcharges made over 
twelve months before commencement 
of action will be treated as motion to 
dismiss portion of complaint for fail¬ 
ure to state claim on which relief can 
be granted. 


U.S.—Shimkus v. Nicolais, D.C.Pa., 
113 F.Supp. 339. 

Motion to strike answer or defense 

(1) Motion to strike, is not prop¬ 
erly used to challenge sufficiency of 
defense, which may be challenged 
only by motion to dismiss the de¬ 
fense for insufficiency. 

U.S.—Brunswick-Balke-Collender Co. 

V. American Bowling & Billiard 
Corporation, D.C.N.T., 2 F.R.D. 487. 

(2) Plaintiff’s motion for an order 
striking affirmative defenses has been 
regarded as motion to dismiss de¬ 
fenses. 

U.S.—Colan v. Wecksler, D.C.N.T., 45 
F.Supp. 508. 

Motion to strike counterclaim 

Where motions to strike specific 
paragraphs of counterclaim on ground 
that counterclaim did not state a 
cause of action against plaintiff con¬ 
stituted in effect motions to dismiss 
counterclaim for failure to state 
claim on which relief could be grant¬ 
ed, the motions would be considered 
as such, 

U.S.—Hartford-Empire Co. v. Glen- 
shaw Glass Co., D.C.Pa.^ 47 F.Supp. 
711. 

81. U.S—^Munter v. Weil Corset Co., 
Conn., 43 S.Ct. 347, 261 U.S. 276, 67 
L.Ed. 652. 

82. U.S,—Danisch v. Guardian Life 
Ins. Co. of America, D.C.N.Y., 151 
F.Supp. 17—^Philipp V. Jerome H. 
Remick & Co., D.C.N.Y., 145 F.Supp, 
756—^Rosenfeld v. Continental Bldg. 
Operating Co., D.C.Mo., 135 F.Supp. 
465. 

Commerce Oil Refining Corp. v. 
Miner, D.C.R I., 22 F.R.D. 5 —Crom¬ 
er V. Sollitt Const. Co., D.C.W.Va., 
16 FR.D. 559. 

Motion mad© before filing of answer 

(1) Defendants’ motion, in a civil 
action, although styled by them as a 
summary judgment, motion, where 
made before the filing of an an¬ 
swer, was, in substance, a motion to 
dismiss. 

U.S.—Spruill V. Cage, C,A Ohio, 262 
F.2d 355. 

(2) Where no answer had been 
filed, motion by defendant for sum¬ 
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mary judgment on the pleadings could 
be considered as a motion to dis¬ 
miss the complaint. 

U.S.—Creedon v. Bowman, D.C.Pa., 
75 FSupp. 265. 

(3) Where no answer was filed, 
and summary judgment procedure 
was not followed, court would treat 
the motion as a motion to dismiss the 
complaint. 

U.S.—Williams v. Walnut Park 

Plaza, D.C.Pa., 68 F.Supp. 957. 

83. U.S.—^Van Dyke v. Broadhurst, 
D.C.Pa., 28 F.Supp. 737. 

Por failure to state claim 

A motion for judgment on a coun¬ 
terclaim to which no reply has been 
filed will be treated as a motion to 
dismiss for failure to state a claim 
on which relief can be granted. 

U.S.—Van Dyke v. Broadhurst, D.C* 
Pa.. 28 F.Supp. 737. 

84. U.S.—^Alabama State Federation 
of Labor v. Kurn, D.C.Ala., 46 F. 
Supp. 385. 

85. U.S.—Fox V. Northwestern Mut* 
Life Ins. Co. of Milwaukee, Wis., 
D.C.Idaho, 136 F.Supp. 766. 

86. U.S.—Pueblo Trading Co. v. El 
Camino Irr. Dist., C.A.Cal., 169 F* 
2d 312, certiorari denied 69 S.Ct* 
482, 335 U.S. 911, 93 L.Ed. 444. 

U. S. V. Smith, D.C Pa., 31 F. 
Supp. 359—^Murphy v. Puget Sound 
Mortg. Co., D.C.Wash., 31 F.Supp. 
318—Howard v. U. S., D.C.Wa.sh, 
28 F.Supp. 985—Sullivan v. U. S., 
D.C.Ky., 26 F.Supp. 876, affirmed, 
C.C.A., 116 F.2d 576—Gay v. E. H* 
Moore, Inc., D.C.Okl., 26 F.Supp. 
749—Ashman v. Coleman, D.C.Pa., 
25 F.Supp. 388. 

87. U.S.—Harr v. People’s Nat. 
Bank of North Belle Vernon, D.C. 
Pa., 37 F Supp. 222—S. & R. Grind¬ 
ing & Machine Co. v. U. S., D.C. 
Pa., 27 F.Supp. 429—Knecht v. 
Castleman River R. Co., D.C.Pa., 25 
F.Supp. 652, affirmed, C.C.A., 104 
F.2d 677. 

88. U.S.—Smith v. Aeolian Co., D.C. 
Conn., 63 F.Supp. 636. 

sTs. U.S.—Loughman v. Pitz, D.C.N. 
Y., 29 F.Supp. 882. 
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ostensible importance of the litigation and the seri¬ 
ous nature of the issues which must eventually be 
disposed of.^^ Notwithstanding a motion to dismiss 
may be predicated on one ground it may be deemed 
one to dismiss on another ground.^^ Thus a motion 
to dismiss on the ground that the action is not being 
prosecuted in the name of the real party in interest 
may be considered a motion to dismiss because of 
failure to join an indispensable party;92 and a mo¬ 
tion to dismiss the complaint on the ground that the 
complaint fails to state a cause of action under the 
Constitution or laws of the United States may be 
construed as a motion under the Federal Rules of 
Civil Procedure, Rule 12 (b) (6), 28 U.S.C.A., to 
dismiss for failure of the pleading to state a claim 
on which relief can be granted.^^ However, a mo¬ 
tion to dismiss on the ground that the court lacked 
jurisdiction over the person of defendant and that 
there was insufficiency of service of process does not 
put the jurisdictional allegations of the complaint in 
issue. 

Responsive or subsequent pleadings or motions. 
A responsive pleading to defendant’s motion to dis¬ 
miss is not permitted or required under the Federal 
Rules of Civil Procedure.^5 A motion to dismiss be¬ 
cause the complaint fails to state a claim against 
defendant on which relief could be granted presents 
only a simple, single, definite, and certain question 
or issue it requires no further elucidation or 
explanation,^'^ and plaintiff is not entitled to a more 

definite statement.^ 8 

Motion to dismiss affirmative defense. A motion 
by plaintiff to dismiss an affirmative defense has been 
held analogous to a motion by defendant for in¬ 
voluntary dismissal of an action after plaintiff has 
completed the presentation of his evidence, and by 


such motion plaintiff does not submit the issue of 
such defense for determination on the evidence in the 
case and concede that he has no evidence of his own 
to offer.^9 

§ 847. - Successive Motions; Renewal of 

Motion 

A party who moves to dismiss Is required to include 
in his motion all defenses or objections then available, 
and generally the court will not entertain a second motion 
to dismiss unless convinced that the motion is not inter¬ 
posed for delay. 

Under the Federal Rules of Civil Procedure, Rule 
12 (g), 28 U.S.C.A., relating to consolidation of de¬ 
fenses, a party who moves to dismiss is required to 
include in his motion all defenses or objections then 
available and where defendant moves to dismiss 
on the ground that the action was not prosecuted 
in the name of the real parties in interest, the court 
cannot^ entertain a second motion to dismiss for 
failure to state claims without disregarding the 
intent and purpose of the Rules to put an end to 
dilatory practices, unless the court is convinced that 
the motion is not interposed for delay, and the dis¬ 
position of the case on the merits will be expedited 
by considering the motion.^ 

A motion to dismiss is properly before the court, 
however, and will be considered notwithstanding a 
previous motion made on the same grounds was in¬ 
sufficient with respect to time of service, where no 
ruling has been made on the previous defective mo¬ 
tion;^ but an amendment to an amended motion to 
dismiss alleging grounds for dismissal alleged in the 
original motion, but abandoned in the first amend¬ 
ment, is properly denied after the granting of the 
first amended motion.^ An issue included in a mo¬ 
tion to dismiss, regardless of whether raised or liti- 


90. XJ.S.—Loughman v. Pitz, supra. 

91. U.S.—^Halpern v. U. S., D.C.N. 
T., 151 F.Supp. 183, reversed on 
other grounds, C.A, 258 F.2d 36. 

Larson v. Port of New York Au¬ 
thority, D.C.N.T., 17 F.R.D. 298. 

92. U.S.—Kincaid v. City of Anchor¬ 
age, D.C.Alaska, 99 F.Supp. 1017. 

93. U.S.—^Whiting V. Seyfrit, C.A.Ill., 
203 F.2d 773. 

94. U.S.—Stern v. Beer, C.A Mich., 
200 F.2d 794. 

95. U.S.—Kenney v. Fox, D.C.Mich., 
132 F.Supp. 305, affirmed, C.A, 232 
F.2d 288, certiorari denied Kenney 
V. Killian, 77 S.Ct. 84, 352 U.S. 855, 

1 LEd.2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 352 U.S. 856, 1 L. 
Ed.2d 66. 

96. U.S.—^Kenney v. Pox, D.C.Mich, 
132 F.Supp. 305, affirmed, C.A., 232 ) 


P.2d 288, certiorari denied Kenney 
V. Killian, 77 S Ct. 84, 352 U.S. 855, 
1 L Ed.2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 352 U.S. 856, 1 
L.Ed2d 66. 

97. U S.—Kenney v. Fox, D.C.Mich., 
132 F.Supp. 305, affirmed, C.A, 232 
F.2d 288, certiorari denied Kenney 
V. Killian, 77 S.Ct. 84, 352 U.S. 855, 
1 L.Ed.2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 352 U.S, 856, 1 L. 
Ed.2d 66. 

98. U S.—Kenney v. Fox, D.C.Mich., 
132 F.Supp. 305, aflarmed, C A., 232 
F.2d 288, certiorari denied Kenney 
V. Killian, 77 S.Ct. 84, 352 U.S. 855, 
1 L.Ed.2d 66, and Kenney v. Hat¬ 
field, 77 S.Ct. 84, 352 U.S. 856, 1 L. 
Ed.2d 66. 

99. U.S.—Byrd y. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct 893, 
356 U.S. 525, 2 L.Ed.2d 953, rehear¬ 

155 


ing denied 78 S.Ct. 1366, 357 U.S. 
933, 2 L.Ed.2d 1375. 

1. U.S.—Kincaid v. City of Anchor¬ 
age, D.C.Alaska, 100 F.Supp. 325. 

2. U.S.—Kincaid v. City of Anchor¬ 
age, supra. 

Circumstances held to warrant enter¬ 
tainment of motion 
U.S.—^Kincaid v. City of Anchorage, 
supra. 

3. U.S.—^Mutual Life Ins. Co. of New 
York V. Egeline, D.C.Cal., 30 F Supp. 
738. 

4. U.S.—^Young V. Handwork, C.A. 
Ill., 179 P.2d 70, 16 A,L.R.2d 825, 
certiorari denied Handwork v. 
Young, 70 S.Ct. 804, 805, 339 U.S. 
949, 94 L.Ed. 1363, rehearing denied 
70 S Ct. 1021, two cases, 339 U.S. 
991, 94 LEd. 1392. 
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gated on such motion, cannot after denial of the mo¬ 
tion be raised by another motion to dismiss.^ 

Where defendant moving for dismissal of the com¬ 
plaint submitted no supporting affidavits, it was im¬ 
proper practice, after an order granting his motion 
was reversed, to make a second motion based on 
affidavits on the same ground, where the facts sub¬ 
mitted in the supporting affidavits on the second mo¬ 
tion were available when the first motion was 
made.^ 

§ 848. Notice of Motion 

A federal court has inherent power to dismiss a cause 
without notice, and the Federal Rule of Civil Procedure 
requiring five days notice of a motion to dismiss will not 
be applied if it is shown that a party had actual notice and 
time to prepare to meet the questions raised by the mo¬ 
tion of an adversary. 

A federal court has inherent power to dismiss a 
cause without notice.'^ Under the Federal Rules of 
Civil Procedure, Rule 6 (d) which provides generally 
that a written motion, other than one which may be 
heard ex parte, and notice of the hearing thereof 
shall be served not later than five days before the 
time specified for the hearing unless a different pe¬ 
riod is fixed by the Rules or by order of court, plain¬ 
tiff is entitled to five days notice of the hearing of a 
motion to dismiss,^ but Rule 6 (d) is not a hard and 
fast one,9 and if it is shown that a party had actual 
notice and time to prepare to meet the questions 
raised by the motion of an adversary, the Rule should 
not be applied.io So, a contention of plaintiff that 
he had insufficient notice of the motion was held 
without merit where he appeared and argued the 
motion, and showed no prejudice.^^ 

The notice of motion to dismiss need not specify 
by their respective numbers the Rules of Civil Pro¬ 
cedure under which the motion is brought, particu¬ 
larly where the motion itself clearly shows that it 
was brought under specified Rules.12 


A district court rule requiring notice is a self- 
imposed judicial limitation, and it will not be given 
such dignity as to render action taken in violationi 
thereof a complete nullity; hence, although such ac¬ 
tion may be erroneous, in the absence of an appeal 
therefrom the dismissal stands.^S Under a rule pro¬ 
viding that if no action is taken in a suit for twO' 
consecutive years the clerk shall ^‘immediately’’ send 
notices to the counsel for the parties that unless the 
court, acting on an application made within two 
weeks, orders the case restored, it shall stand dis¬ 
missed, sending of notice three years after expira¬ 
tion of the two-year period does not meet the test of 
immediacy.^^ 

§ 849. Hearing and Determination 

a. In general 

b. Dismissal for want of jurisdiction 
a. In G-eneral 

On a motion to dismiss a complaint or proceeding,, 
the court must examine the motion and all pleadings and 
reach a determination in accordance with controlling 
principles of law; and the complaint will not be dis¬ 
missed for a reason or ground which the court deems not 
sustained. 

On defendant’s motion to dismiss the complaint 
or proceeding, the court has the duty to examine 
the motion and all pleadings and to take judicial 
notice of cases to which the parties have called at- 
tention.is Such principle applies notwithstanding 
plaintiff assigned no reason why the motion should 
not be sustained.^® A motion to dismiss is to be 
granted or denied of its own force, and a formal 
demand by motion of plaintiff for denial or strik¬ 
ing of defendant’s motion is neither required nor ap¬ 
propriate.^"^ Such a motion should not be considered 
from a technical standpoint.^^ Where plaintiff and 
defendant have submitted briefs in support of their 
respective contentions, the questions raised by de- 


5. U.S.—Isenman v. Bandler, D.C.N. 
T., 16 F.R.D. 277. 

6. U.S.—^American Mach. & Metals 
V, I>e Bothezat Impeller Co., D.C, 
N.T., 8 F.R.D. 324. 

7. U.S.—Zielinski v. U. S., C.C.A.N. 
Y., 120 F.2d 792. 

dismissal for lack of prosecution 
U.S.—Zielinski v. U. S., C.C.A.N.T., 
120 F.2d 792. 

8. U.S.—Herron v. Herron, C.A.Tex., 
255 F.2d 58^. 

9. U.S.—^Herron v. Herron, supra. 

10. U.S.—Herron v. Herron, supra. 

11. U.S.—Love V. Royall, C.A.Minn., 
179 F.2d 5. 


12. U.S.—Galdi v. Jones, aC.A.Conn., 
141 F.2d 984. 

13. U.S.-—Zielinski v. U. S., C.C.A. 
N.T., 120 F,2d 792. 

14. U.S.—Ordnance Gaug’e Co. v. Jac¬ 
quard Knitting: Mach. Co., C.A.Pa., 
265 F.2d 189. 

15. U.S.—Odom V. Laughton, D.C. 
Mo., 76 F.Supp. 651. 

Judicial notice by federal courts of 
judicial proceedings, records, and 
decisions generally see supra § 447. 
Administrative remedy; 

In suit for judicial relief from al¬ 
leged excessive telephone rates, where 
telephone companies filed motion to 
dismiss complaint for failure to ex¬ 
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haust administrative remedies, dis¬ 
trict court properly acted on the mo¬ 
tion rather than referring matter to 
the Federal Communications Commis¬ 
sion, in absence of showing that any 
motion was made by plaintiff for such 
a referral. 

U.S.—Booth V. American Tel. & Tel. 
Co., C.A.I11., 253 F.2d 57. 

16. U.S.—Odom V. Laughton, D.C, 
Mo., 75 F.Supp. 651. 

17. U.S.—Welcher v. U. S., D.C.Ark., 
14 F.R.D. 235. 

18. U.S.—Boston Casualty Co. v. 
Bath Iron Works Corporation, D.C. 
Me., 47 F.Supp. 616, affirmed, C.C. 
A., 136 F.2d 31. 
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fendant’s motion may be determined without oral 
arguments or plaintiff’s presence in court.^^ 

A ruling on a motion to dismiss for failure to state 
a claim on which relief can be granted is a ruling 
on a question of law ,20 and in determining the mo¬ 
tion the court is not permitted to resort to the dic¬ 
tates of its own reason to the exclusion of control¬ 
ling principles of law .21 The court should hesitate 
before dismissing a complaint in a summary manner 
and act only after all undisputed facts to justify such 
step have been carefully considered .22 Discretion of 
the court with respect to granting or denying a mo¬ 
tion to dismiss is considered supra § 792. 

If objection to a complaint as failing to state a 
claim is sustained, the court may or should grant the 


motion to dismiss.^3 Similarly, the motion may be 
granted on a satisfactory showing that plaintiff fail¬ 
ed to appear for the taking of depositions or to an¬ 
swer interrogatories.24 Where there was no basis 
for invoking the powers of the federal district court,, 
the complaint will be dismissed as against all defend¬ 
ants, although the motion for dismissal was made by 
only some of them.25 So, where only one party mov¬ 
ed for dismissal of a complaint, the motion will be 
granted as to all parties if the complaint fails to 
state a cause of action against any of them, in order 
to avoid a multiplicity of litigation. 2 6 

On the other hand, a complaint will not be dismiss¬ 
ed for a reason or ground which the court deems not 
sustained.27 Similarly, a motion to dismiss a coun- 


19. U.S.—Smith v. Jennings, D.C. 
Mich., 148 F.Supp. 641—Copley v. 
Sweet, D.C.Mich, 133 F.Supp. 502, 
affirmed, C.A., 234 F.2d 660, certio¬ 
rari denied 77 S.Ct. 138, 352 U.S. 
887, 1 L.Ed.2d 91. 

20. U.S.—Yuba Consol. Gold Fields 
V. Kilkeary, C.A.Cal., 206 F.2d 884. 

21. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., C.A. 
Ill., 235 F.2d 303. 

22. U.S.—^Donovan v. Queensboro 
Corp., D.C.N.T., 75 F.Supp. 131. 

Suit should not he dismissed arhi- 
trarily 

D.C.—Laughlin v. Berens, 118 F.2d 
193, 73 APP.D.C. 136. 

Application of Compensation Act 
Where motion to dismiss wrongful 
death action was based solely on 
claimed noncompliance with provi¬ 
sions of amended section of state 
Workmen’s Compensation Act per¬ 
mitting employee, injured by person 
other than employer, who elects to 
receive compensation to sue such 
third person within two hundred six¬ 
ty days from date of accident, on 
ground that action was commenced 
more than two hundred sixty days 
after the accident, to grant such mo¬ 
tion it must appear that the compen¬ 
sation act had definite application 
and that actions of the parties had 
made such act applicable. 

U.S.—Kowalewski v. Pennsylvania R. 
Co., D.C.Del., 141 F.Supp. 565. 

23. U.S.—Smithey v. St. Louis 
Southwestern Ry. Co., C.A.Ark., 237 
P.2d 637. 

Wiles V, Union Wire Rope Corp., 
D.C.Mo,, 134 F.Supp. 299, appeal 
dismissed, C.A., 257 F.2d 813— 

Erickson v. Hogan, D.C.N.Y., 94 F. 
Supp. 459. 

General Cellulose Co. v. White- 
stone Products Co., D.C.N.Y., 20 F. 
R.D. 101—Hornbeck v. Dain Mfg. 
Co., D.C.Iowa, 7 F.R.D. 605. 
Hxtraueous matter not excluded 
Where affidavits and exhibits were 


presented on motion for summary 
judgment, and trial court declined to 
pass on motion for summary judg¬ 
ment, and granted motion to dismiss 
complaint for failure to state a claim 
on which relief could be granted, 
court rule providing that if, on mo¬ 
tion asserting failure to state a claim 
on which relief can be granted, mat¬ 
ters outside pleadings are presented, 
and are not excluded by court, mo¬ 
tion shall be treated as one for sum¬ 
mary judgment and be disposed of as 
provided by Rule providing for pro¬ 
cedure on motions for summary judg¬ 
ment, was not applicable, and court 
did not err in granting motion to dis¬ 
miss complaint. 

U.S.—Moffett V. Commerce Trust Co., 
C.A.Mo., 187 F.2d 242, certiorari de¬ 
nied 72 S.Ct. 32, 342 U.S. 818, 96 
L.Ed. 618, rehearing denied 72 S. 
Ct. 163, 342 U.S. 879, 96 L.Ed. 661, 
rehearing denied 72 S.Ct. 1070, 343 
U.S. 989, 96 L.Ed. 1375. 

24. U.S—Brookdale Mill v. Rowley, 

C. A.Ohio, 218 F.2d 728. 

D.C.—Societe Internationale Pour 
Participations Industrielles Et 
Commerciales, S. A. v. Brownell, 

D. C., 15 P.R.D. 83. 

Striking of pleadings for failure to 
appear or testify on taking of depo¬ 
sition see supra § 643. 

25. U.S.—Moses v. Ammond, D.C.H. 
Y., 162 F.Supp. 866. 

26. U.S.—^Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass'n, D.C.Cal., 
122 F.Supp. 401. 

27. U.S.—Cater Const. Co, v. Nisch- 
witz, C.C.A.I11., Ill P.2d 971. 

London Lancashire Indem. Co. of 
America v. Reid, D.C.Pa., 156 F. 
Supp. 897—Murphy v. Bankers 
Commercial Corp., D.C.N.Y., 111 F. 
Supp. 608—^Fleming v. Whittemore, 
D.C.Ky., 41 F.Supp. 767—^Fleming v. 
Wood-Fruitticher Grocery Co., D. 
C.Ala., 37 F.Supp. 947—Kuhn v. Pa¬ 
cific Mut. Life Ins. Co. of Califor¬ 
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nia, D.C.N.T.. 37 F.Supp. 102—Con- 
tinental American Life Ins. Co. of 
Wilmington, Del., v. Fritsche, D. 

C. Pa., 37 F.Supp. 1—Berger v. Mc¬ 
Hugh, D.C.Pa., 26 F.Supp. 107. 

Matthies v. Seymour Mfg. Co, 

D. C.Conn., 23 F.R.D. 64—Setterlund 
V. Spierer, D.C.Mo., 11 F.R.D. 601— 
Sheehan v. Municipal Light & Pow¬ 
er Co., DC.N.Y., 1 F.R.D. 256— 
Reilly v. Wolcott, D.C.N.Y., 1 F.R. 
D. 103. 

Dismissal as to some defendants 
Where complaint stated claim for 
relief against defendants who, in urg¬ 
ing that action be dismissed as to 
two of their number, stated no legal 
ground on which dismissal could be 
based, motion to drop two parties 
defendant would be denied. 

U.S.—U. S. V. Fnedland, D.C.Conn.^ 
94 F.Supp. 721. 

Acceptance of tender 

In action by United States against 
party for money judgment, record did 
not warrant dismissal of action on 
ground of acceptance of tender. 

U.S.—U. S. V. Mortensen, D.C.Neb.,. 
11 F.R.D. 516. 

Improper service 

(1) Foreign corporation’s aver¬ 
ment of improper service was not 
sufficient basis for dismissing com¬ 
plaint as to it in view of affidavit 
of service by marshal that he served 
local agent of foreign corporation. 
U.S.—Rumig V. Ripley Mfg. Corp., D. 

C.Pa., 9 F.R.D. 467. 

(2) Where one of the defendants- 
filed motion to dismiss on ground that 
it was a foreign corporation not do¬ 
ing business in district and not sub¬ 
ject to service of process within dis¬ 
trict, motion would be denied, where- 
motion was not supported by affidavit, 
no evidence was presented to sup' 
port allegations of fact in motion,, 
and counsel for that defendant in¬ 
dicated that defendant did not desire 
to press the motion. 

U.S.—Arthur A. Aranson, Inc. v. Ing- 
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terclaim will be denied where the objection made to 
the counterclaim is not ground for dismissal's or 
subject to consideration on the motion.^^ Also, a 
pleading will not be dismissed because of a defect 
which has been remedied.SO A motion to dismiss 
will be denied where the court is of the opinion that 
the case should be disposed of on the merits and the 
questions raised by the motion should be heard and 


determined at the trial.^^ So, a motion to dismiss a 
complaint for failure to state a claim on which relief 
can be granted will be overruled where the court is 
convinced that plaintiff might be able to present a 
state of facts that would entitle him to some relief. 
The court should not determine grave constitutional 
questions on a motion to dismiss for failure to state 
a claim on which relief can be granted, if there is a 


Rich. Metal Products Co., D.C.Pa., 
12 F.R.D. 528. 

Burden of proof 

(1) Failure to enter a formal order 
•on granting- of defendant’s motion to 
require plaintiff to make complaint 
more definite and certain placed on 
defendant moving to dismiss the ac¬ 
tion on ground of laches in filing 
amended complaint the burden of 
proving that defendant also was not 
guilty of laches in failing to enter 
the order. 

tr.S.—Trush V. Great Lakes Transit 
Corporation, D.C.N.Y., 42 F.Supp. 
65. 

(2) Where party brought action to 
abate and cancel Jeopardy assessment 
which included excise taxes on wa¬ 
gering and penalties thereon, United 
States in moving for order dismissing 
complaint on ground that district 
court lacked jurisdiction over the sub¬ 
ject matter had burden of supporting 
its position with convincing legal 
authority. 

U.S.—O’Neill V. U. S., D.C.N.T., 172 
F.Supp. 964. 

23. Objection to part of prayer for 
relief 

The mere fact that defendant by 
its counterclaim prays for some re¬ 
lief which it cannot legally obtain 
against plaintiff does not warrant a 
dismissal of the counterclaim where 
other forms of relief prayed may 
not be subject to such an objection. 
U.S.—U. S. v. Humboldt Lovelock Irr. 
Light & Power Co., D.C.Nev., 1 F. 
R,D. 334. 

29. U.S.—^Harris v. Travelers Ins. 
Co., D.C.Pa., 40 F.Supp. 154. 

Reilly V. Wolcott, D.C.N.Y.. 1 F. 
R.D. 103. 

D.C.—Sansbury v. Schwartz, D.C.D.C., 
41 F.Supp. 302. 

30. U.S.—Mutual Life Ins. Co. of 
New York v. Brannen, D.C.Iowa, 31 
Ii\Supp. 123. 

Copy of document furnished 

Motion to dismiss action because 
of failure of plaintiff to comply with 
order of court requiring the produc¬ 
tion of certain documents for inspec¬ 
tion of defendants was denied, where 
it appeared likely that only docu¬ 
ment not produced for inspection had 
been lost and that plaintiff had fur¬ 
nished defendants with a copy of 
such document. 


U S. — Monks V. Barker, D.C.Mass., 35 
F.Supp. 528. 

31. U S.—^Knox V. First Sec. Bank of 
Utah, C.A.Utah, 196 F.2d 112. 

Caserta v Home Lines Agency, 
Inc., D.CN.r., 154 F.Supp. 356 — 
Francis v. Hartford Transp. Co, D. 

C. Mass., 132 F.Supp. 857—Palmis- 
ano V. News Syndicate Co., D.C.N. 
Y., 130 FSupp. 17^U. S. for Use 
and Benefit of World Commerce 
Corp., S. A. V. Republic Const. & 
Maintenance Co., D.C.Virgin Is¬ 
lands, 129 F.Supp. 651—Proctor v. 
Sagamore Big Game Club, D.C.Pa, 
128 F.Supp. 885—Murphy v. Bank¬ 
ers Commercial Corp , D.C.N.Y., 111 
F.Supp. 608—U. S. v. Taylor, D.C. 
La., 104 F.Supp. 380—Bonomo v. 
Hardware Mut. Cas. Co., D.C.La., 
104 F.Supp. 18—Crawford v. Texas 
Co., D.C.La., 99 FSupp. 766—U. S. 
V, Vose, D.C Mass, 99 F.Supp. 112 
— Welsh V. W. J- Dinner Transfer 
Co., D.C.Pa., 91 F.Supp. 685—Gam- 
len Chemical Co. v. Dacar Chemical 
Products Co., D.C.Pa., 57 F.Supp. 
574—Bevins v. Prindable, D C.Ill, 
39 F.Supp. 708—Jacobs v. Peavy- 
Wilson Lumber Co., D.C.La., 33 F, 
Supp. 206 . 

Knoll Associates v. Burtman Or¬ 
namental Iron Works, D.C.Mass., 10 
F.R D. 627—Mott v. City of Flora, 

D. C.Ill., 3 F.R.D. 232—Welty v. 
Clute, D.C.N. Y., 1 FR.D. 107. 

D.C.—Roumel v. Bernstein, 243 F. 
2d 647, 100 U.S.APP.D.C. 224. 

Adequacy of represeatation 

Where defendant’s affidavit in sup¬ 
port of motion to dismiss class ac¬ 
tion, relating to lack of representa¬ 
tion of the class by plaintiffs, was 
based largely on conjecture, the in¬ 
terests of justice required a hearing 
before ruling on question of adequacy 
of representation and question would 
be left to time of trial to be then 
determined preliminarily to consid¬ 
eration of case on the merits, 

U.S—Underwood v. Maloney, D.C. 
Fa., 14 F.R.D. 222. 

Damages 

Amount of damages recoverable in 
action by minor children against 
third person for wrongfully inducing 
their mother to desert them and fam¬ 
ily home can be determined only on a 
trial on the merits. 

U.S.—Russick v. Hicks, D.C.Mich., 
85 F.Supp. 281. 
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Interpretation, dependent on extrinsic 
testimony 

In action to recover broker’s com¬ 
mission based on instrument contain¬ 
ing provision that at any time within 
forty days “we will sell this property 
to you” for two million five hundred 
thousand dollars “and out of that 
will pay you commission” of one hun¬ 
dred thousand dollars, complaint 
could not be dismissed for failure to 
state cause of action on theory that 
the instrument disclosed nothing 
more than an option with a promise 
of a “rebate,” since the proper inter¬ 
pretation of the word “commission” 
as used in the agreement was to be 
determined by extrinsic testimony 
and the surrounding circumstances. 
U.S.—Clark v. Page Oil Co., D.C.Pa., 
38 F.Supp. 384. 

Issuable facts of agency 

On motion to dismiss, the capacity 
in which representations, in selling 
an annuity contract, were made and 
for whose benefit, were issuable facts 
of agency on which liability might 
rest, and could not be determined ex¬ 
cept on a trial of the issues. 

U.S.—Rummel v. New York Life Ins. 
Co., D.C.Wash., 1 F.R.D, 111. 

32. U.S.—Pond V. General Elec. Co., 

C. A.CaL, 256 P.2d 824. 

Ettore V. Philco Television 
Broadcasting Corp, D.C.Pa., 126 F 
Supp. 143, reversed on other 
grounds, C.A., 229 P.2d 481, 58 A. 
L.R.2d 626, certiorari denied 76 
S.Ct. 783, 351 U.S. 926, 100 L Ed. 
1456—Brownlee v. Malco Theatres, 

D. C.Ark., 99 F Supp. 312—Garcia v. 
Hilton Hotels Intern., D.C.Puerto 
Rico, 97 F.Supp. 5—Green v. Eq¬ 
uitable Powder Mfg. Co., D.C.Ark., 
94 F.Supp. 126. 

Stuart Inv. Co. v. Westing house 
Elec. Corp., D.C.Neb., 11 F R.D. 277, 
appeal dismissed, C.A., 192 F.2d 935. 

Valid claim 

If allegations of complaint state 
a valid claim under any applicable 
law, motion to dismiss complaint 
must be denied even though jurisdic¬ 
tion is based on diversity and action 
is based on state rather than federal 
law. 

U.S.—^Miller v. Director, Middletown 
State Hospital, Middletown, N. Y., 
D.C.N Y., 146 F.Supp. 674, affirmed, 
C.A., 243 F.2d 527. 
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reasonable likelihood that the production of evidence 
will make an answer to the questions clearer.^^ 

A motion for misjoinder of causes of action will 
not be granted where a severance will serve every 
proper end of justice.^^ The court may in a proper 
case deny a motion to dismiss an action on the 
ground of prior pending actions involving the same 
matter and order a consolidation of the causes.^^ 
Where a motion to dismiss on the ground that in¬ 
dispensable parties have not been joined has been 
made, it is improper to determine that third persons 
who are not before the court have no legal rights in 
the properties in suit, but, nevertheless, in order to 
dispose of the motion some appraisal of the sub¬ 
stantiality of those asserted interests must be 
made.^^ 

b. Dismissal for Want of Jurisdiction 

Where an objection to a complaint based on lack of 


jurisdiction is well taken, a motion to dismiss may and 
should be sustained. 

Where an objection to a complaint based on lack 
of sufficient jurisdictional averments is well taken, 
a motion to dismiss may and should be sustained.^'^ 
So also, in cases in which the decision was rendered 
before the Federal Rules of Civil Procedure became 
operative, or in which no reference is made to Rule 
12 (b), it has been held or recognized, if the objec¬ 
tion is well taken, that the motion to dismiss may and 
should be sustained,at least where there is no 
showing that the pleading can be amended to sup¬ 
ply the required jurisdictional averments.Also, 
where it appears that jurisdiction of the person of a 
defendant has not been acquired, the proceeding 
should be dismissed as to him.^O Qn the other hand, 
a motion to dismiss for want of jurisdiction will be 
denied if the objection is not sustained.^i 

In a case in which each of several plaintiffs is 


33. U.S.—Picking v. Pennsylvania R. , 
Co., C.C.A.Pa., 151 F2d 240, rehear¬ 
ing denied 152 F.2d 753. 

Colonial Hardwood Flooring Co. 
V. International Union United Fur¬ 
niture Workers of America, D.C. 
Md., 76 F.Supp. 493. 

Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
F.R.D. 114. 

34. U.S.—Federal Housing Adm’r v. 
Christianson, D.C.Conn., 26 F.Supp. 
419. 

35 . U.S—Cohen v. Beneficial Indus. 
Loan Corp., D.C.Del., 93 F.Supp. 
418. 

36. U.S.—Zwack v. Kraus Bros. & 
Co., D.C.N.T., 93 F.Supp. 963. 

37. U.S.—Burkhalter v. Liberty Mut. 
Ins. Companies, C.A.Fla., 221 F.2d 
212, affirmed 76 S.Ct. 72, 350 U.S. 
805, 100 L.Ed. 723, rehearing de¬ 
nied 76 S.Ct. 177, 350 U.S. 905, 100 
L.Ed. 795. 

Reynolds v. Remick, D.C Mass., 
82 F Supp. 281—Bullock v. U. S., 
D.C.K.J., 72 F.Supp. 445—^Wilson v. 
Dias, DC.Pa., 72 F.Supp. 198—First 
Nat. Bank of Roselle v. Lafayette 
Nat. Bank of Brooklyn, D.C.N.T., 
40 F.Supp. 480—Corcoran v. Royal 
Development Co., D.C.N.Y., 35 F, 
Supp. 400, affirmed, C.C.A., 121 F. 
2d 957, certiorari denied 62 S.Ct. 
360, 314 US. 691, 86 L.Ed. 552. 

Williams V. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 
D.C.—International Trading Corpora¬ 
tion V. Edison, 109 F 2d 825, 71 
App.D.C. 210, certiorari denied 60 
S.Ct. 1099, 310 U.S. 652, 84 L.Ed. 
1417. 

Fictitious designation 

Where California plaintiff in his 
complaint made a fictitious designa¬ 
tion of certain unknown defendants 


allegedly residents of Delaware and 
did not describe them or make any al¬ 
legations about the function of each 
or their connection with the accident 
in which he was injured, the allega¬ 
tions of defendants' citizenship in 
Delaware were illusory, and trial 
court’s dismissal of the action with¬ 
out prejudice was proper. 

U.S,—Molnar v. National Broadcast¬ 
ing Co., C.A.Cal., 231 F.2d 684. 

38. U.S.—KVOS, Inc. v. Associated 
Press, Wash., 57 S.Ct. 197, 299 U. 
S. 269, 81 L.Ed. 183. 

Gilstrap v. Standard Oil Co, C. 
C.A.Cal., 108 F.2d 736, certiorari 
denied 61 S.Ct. 18, two cases, 311 
U.S. 661, 85 L.Ed. 424, rehearing 
denied 61 S.Ct. 167, 311 US. 727, 
85 L.Ed. 473 and 61 S.Ct. 168, 311 
U S. 727, 85 L.Ed. 473—^Essman v. 
Hood, D.C.Tex., 45 F 2d 881—New 
York Life Ins. Co. v. Marshall, C.C. 
A.La., 23 F.2d 225, certiorari denied 
48 S.Ct. 434, 277 U.S. 587, 72 L Ed. 
1001 . 

Wichman v. R. H. Miller Tex 
Corp., D.C.Tex., 84 F.Supp. 123, af¬ 
firmed, C.A., 174 F.2d 126—Steven¬ 
son V. City of Bluefteld, D.C.W.Va., 
39 F.Supp. 462—Stone v. Christen¬ 
sen, D.C Or., 36 F.Supp. 739—New 
Orleans Commercial Corporation v. 
City of Albertville, D.C.Ala, 32 F. 
Supp. 9—Gates v. Graham Ice 
Cream Co., D.C.Neb., 31 F.Supp. 
854 —Snyder v. Fancher, D.C.N.Y., 
7 F.Supp. 597. 

American Fomon Co. v. United 
Dyewood Corporation, D.C.N.T., 1 
F.R.D. 171. 

25 C.J. p 782 note 45. 

JMCotion, by plaintiff 

Notwithstanding plaintiff did not 
seek to amend complaint so as to 
show diversity of citizenship, as au¬ 
thorized by statute, 28 U.S.C.A. § 1653, 

1 c;o 


his motion to dismiss for want of 
jurisdiction, made after dismissal on 
the merits, should have been granted. 
U.S—Takashi Kataoka v. May De¬ 
partment Stores, C C.A.Cal., 115 F. 
2d 521, certiorari denied May De¬ 
partment Stores Co. v. Takashi Ka¬ 
taoka, 61 S.Ct. 739, 312 U.S. 700, 85 
L.Ed. 1134. 

Suit under Clayton Act (§ 4, 15 TT.S. 
C.A. § 15 

On a motion to dismiss an action 
filed under Clayton Act § 4, 15 U S. 
C.A § 15, for want of jurisdiction 
on the ground that the complaint 
failed to show any violation of anti¬ 
trust laws, the action was dismissed 
notwithstanding the court considered 
the complaint in the light most fa¬ 
vorable to plaintiff. 

U.S.-—Swartz v. Forward Ass'n, D.C. 

Mass., 41 F.Supp. 294. 

ICiack of diversity of citizenship 
Action of the district court in de¬ 
clining jurisdiction for the purpose 
of rendering a declaratory judgment 
and in granting a motion to dismiss 
should not be disturbed where it 
appears from the face of the com¬ 
plaint that the court was without 
jurisdiction for lack of diversity 
of citizenship. 

U.S.—State Farm Mut. Automobile 
Ins. Co. V. Hugee, C.C.A.S.C., 115 
F.2d 298, 132 A.L.R. 188. 

39 . U.S.—Subirana v. Kramer, C.C. 
A.Puerto Rico, 17 F.2d 725. 

40. U.S—^Winn v. Hudson, C.A.Ga., 
248 F.2d 540—Adcox Schools v. 
Administrator of Veterans Affairs, 
C.A.9, 217 F.2d 54. 

F. W. Maurer & Sons Co. v. An¬ 
drews, D.C.Pa., 30 F.Supp. 637. 

Bogar V. Ujlaki, D.C.Pa., 4 F.R.D. 
352. 

41. U.S.—Gillis V. Keystone Mut. 
Cas. Co., C.A,Ky., 172 F.2d 826, 11 
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bound to establish the existence of the jurisdictional 
amount with respect to his own claim, the suit should 
be dismissed as to those who fail to plead and prove 
that the requisite amount is involved,but, in a 
proper case, the suit may be retained as to one of 
such plaintiffs, as to whom the existence of the 
requisite jurisdictional amount is shown.'^^ A mo¬ 
tion to dismiss for want of jurisdictional amount di¬ 
rected to the entire bill is properly denied in that 
form where the amount in controversy with respect 
to some of plaintiffs is sufficients^ 

In an action against several defendants, in which 
dismissal against one defendant for want of juris¬ 
diction of the controversy is required, the action 
should be dismissed as to all defendants where the 
relief prayed for cannot be granted without the 
presence of all defendants.S5 Where the doctrine of 
governmental immunity requires the dismissal of a 
tort action against an officer of the government, the 
action should also be dismissed as to an individual 
joined as defendant, if the only basis of jurisdiction, 
as between plaintiff and such individual defendant, 
would be diversity of citizenship and they are in fact 
citizens of the same state. 

Before a motion to dismiss for want of jursidic- 
tion may be granted the court must be convinced on 


the record to a legal certainty that the claim is for 
less than the jurisdictional amount.^'^ In consider¬ 
ing a motion to dismiss for want of jurisdiction 
based on several grounds, a minor omission from 
the jurisdictional averments in plaintiff’s pleading 
has been disregarded where the defect can readily be 
corrected.^^ Where no service of any kind was 
made on an indispensable nonresident individual de¬ 
fendant, the court will not determine, on a motion 
to dismiss the complaint, whether service in the man¬ 
ner provided by state statute would give the court 
jurisdiction over the individual defendant.^9 

§ 850. - Time of Determination; Reserv¬ 

ing Decision 

The time when motions to dismiss may be heard op 
determined is within the discretion of the court, and in 
a proper case, decision on such a motion may be reserved. 

Rule 12 (d) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., provides for the hearing and 
determination of motions to dismiss pursuant to Rule 
12 (b) before trial on application of any party, unless 
the court orders that the hearing and determination 
thereof be deferred until the trial.^o Under such 
Rule, the time when motions to dismiss may be heard 
or determined is within the discretion of the court, 


A.LiR.2d 455, certiorari denied 70! 
S.Ct. 67, 338 U.S. 822, 94 L.Ed. 499. 

Singer Sewing Mach. Co. v. Amer¬ 
ican Safety Table Co., D C.Pa., 88 
F.Supp. 260—Ferrante v. Trojan 
Powder Co., D.C.Pa., 79 F.Supp. 502 
—Tinnerman Products v. Adel Pre¬ 
cision Products Corp., D.C.W.Va., 
62 F.Supp. 348—^Holmberg v. Han- 
naford, D.C.Ohio, 28 F.Supp. 216. 
Jurisdictional amount 

Where the formal allegation as to 
jurisdictional amount was not so 
qualified hy other allegations as to 
show that jurisdiction did not appear 
on the face of the complaint, the ac¬ 
tion could not he dismissed on de¬ 
fendant's motion, on the ground of 
insufficient pleading of the amount 
in controversy. 

U.S.—Gulhenkian v. Gulhenkian, 3D.C. 
N.T., 33 F.Supp. 19. 

U.S.—Clark v. Paul Gray, Inc., 
CaL, 59 S.Ct. 744, 306 U.S. 583, 83 
L.Ed. 1001. 

43. U.S.—Clark v. Paul Gray, Inc., 
supra. 

Added party 

Where action by former holders of 
notes for themselves and others sim¬ 
ilarly situated, for fraud in inducing 
holders to dispose of their notes at 
^ loss of fifty per cent of value of 
notes, did not present claims involv¬ 
ing jurisdictional amount but an 
amendment adding a plamtif£ who 


held a claim involving jurisdictional 
amount was served, the action could 
be continued with respect to such 
plaintiff without the delay and ex¬ 
pense of institution of a new action, 
whether the matter was treated as 
one of amendment, or of the power 
of the court to add or substitute par¬ 
ties under Federal Rules of Civil 
Procedure, Rule 21, 28 U.S.C.A., or of 
commencement of a new action by 
filing a complaint with the clerk un¬ 
der Rule 3. 

U.S.—Hackner v. Guaranty Trust Co. 
of New York, C.aA.N.Y., 117 F.2d 
95, certiorari denied 61 S.Ct. 835, 
313 U.S. 659, 85 L.Ed. 1520. 

44. U.S.—Grosjean v. American 

Press Co., La., 56 S.Ct. 444, 297 U. 
S. 233, 80 L.Ed, 660. 

Jamerson v. Alliance Ins. Co. of 
Philadelphia, C.C.A.I11., 87 F.2d 253, 
certiorari denied Jamerson v. Al¬ 
liance Ins. Co. of Philadelphia, 67 
S.Ct 753, 300 U.S. 683, 81 L.Ed. 
886 . 

Several plaintiffs and several defend- 
ants 

Where bill showed jurisdictional 
amount in controversy between one 
of complainants and all defendants, 
except one, joinder of other parties 
complainant and said defendant 
ceased to be a jurisdictional ques¬ 
tion, and motion to dismiss for want 
of jurisdiction was denied. 
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U.S.—Everglades Drainage League v. 
Napoleon B. Broward Drainage 
Dist, D.C.Fla., 253 F. 246, appeal 
dismissed 40 S.Ct 219, 251 U.S. 568, 
64 L.Ed. 418. 

45. U.S.—^Anderson v. U. S. Fidelity 
& Guaranty Co., D.C.Fla., 8 P.2d 
428. 

46. U.S.—Carver v. Haynes, D.C.Cal., 
37 F.Supp. 607. 

47. U.S.—Jones v. Drewry’s Limited, 

U. S.A., C.C.A.Ind., 149 F.2d 250. 
Seth Rhodes Co. v. Southwest 

Textiles, D.C.Mo., 72 F.Supp. 788. 

48. Jurisdictional amount 

Court has disregarded the omission 
from allegations as to the amount in 
controversy the words “exclusive of 
interest and costs” on the theory that 
the defect was insignificant and could 
easily be corrected. 

U.S—^American Fomon Co. v. United 
Dyewood Corporation, D.C.N.Y., 1 
F.R.D. 171. 

49. U.S.—^Kleinschmidt v. Klein- 
schmidt Laboratories, D.C.Ill., 89 
F.Supp. 869. 

50. U.S.—Montgomery Ward & Co. v. 
Schumacher, D.C.Cal., 3 F.R.D. 368. 

51. U.S.—Montgomery Ward & Co. 

V. Schumacher, supra. 

After answer 

(1) Rule 12 (d) that defense of 
failure to state claim on which relief 
can be granted, whether made in 
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and, while a motion to dismiss ordinarily should be 
determined promptly,a proper case, decision on 
the motion may be reserved.^3 Decision on the mo¬ 
tion may or should be deferred when necessary to 
allow the parties to obtain additional facts without 
which the motion cannot be decided.^^ Deter¬ 
mination of a motion to dismiss a counterclaim 
may be deferred until the trial where the counter¬ 
claim or the motion raises legal questions which can 
be ruled on and determined at the trial.^s 

Where a substantial federal question can exist, and 
the jurisdiction of the federal court has been proper¬ 
ly invoked in relation to a contention which pertains 
to the constitutionality of a regulation or order of a 
state administrative agency, the court ordinarily is 
not entitled to order dismissal of the action but 
should leave the proceedings pending until there has 
been reasonable opportunity to plaintiff to have an¬ 
swered in the state court the question whether the 
regulation or order is beyond the granted power of 
the administrative agency.^^ A class action for libel 
against members of a trade imion should not be dis¬ 
missed, on defendants motion before trial, on the 


ground that members of an unincorporated associa¬ 
tion cannot be held liable for other members’ acts 
under state law, as the facts determining which mem¬ 
bers are liable for damages may be shown at the 
trial and plaintiffs may desire a binding determina¬ 
tion of issues whether alleged false statements were 
published and libelous. 

Where an action was barred by the statute of 
limitations, and interrogatories which plaintiff filed 
were totally irrelevant to any question involving the 
statute of limitations, or were predicated on rules 
which the court had considered and rejected, or had 
already been answered in substance by defendant’s 
affidavits, a motion to defer ruling on defendant’s 
motion to dismiss the complaint until defendant an¬ 
swered interrogatories will be denied.^^ 

Dismissal for want of jurisdiction. In general a 
motion to dismiss for want of jurisdiction should be 
granted without waiting for final hearing, where lack 
of jurisdiction appears on the face of the bill.^^ In 
a proper case, however, the court is authorized to 
defer the determination of the question raised by a 


pleading or by motion, may be heard 
and determined before trial on any 
party’s application, unless court or¬ 
ders deferment thereof until trial, 
does not make it mandatory for court 
to deny motion, made after answer is 
filed, to dismiss action on such 
ground, but allows determination of 
such motion before trial, unless de¬ 
ferred by court in exercise of discre¬ 
tion, 

XJ.S.—^Equitable Life Assur. Soc. of 

U. S. V. Saftlas, D.C.Pa., 35 P.Supp. 

62. 

(2) Where defendant In action to 
establish a lien on a fund held by him 
asserted in his answer defenses which 
could be made by motion under Fed¬ 
eral Rule 12 (b) but did not move for 
hearing and determination thereof as 
contemplated by Rule 12 (d), no deci¬ 
sion thereon would be made prelimi¬ 
nary to triaJL 

D.C.—Dunn v. Parker, D.C., 8 F.R.D. 

373. 

Belated actions 

Where employee with others 
brought suit in their own names pur¬ 
suant to Fair Labor Standards Act 
to recover from employers unpaid 
compensation, after Secretary of La¬ 
bor had filed suit on behalf of such 
employee and others pursuant to act, 
employers’ motion to dismiss portion 
of bill of complaint relating to cause 
of action asserted by such employee 
In suit filed in name of himself and 
others and Secretary’s motion to dis¬ 
miss claim on behalf of such em¬ 
ployee in suit Instituted by the Sec¬ 
retary were correctly heard on same 
day. 

85B C.J.S.—U 


U.S.—Mitchell v. Mace Produce Co., 
L.C.Md,, 163 F.Supp. 342. 

52- U.S.—Cuozzo V. Italian Line, 
Italla-Societa Per Azioni Di Navi- 
gazione-Genoa, D.C.N.Y., 168 F. 

Supp. 304—^Kenney v. Fox, D.C. 
Mich., 132 F.Supp. 305, affirmed, C. 
A., 232 F.2d 288, certiorari denied 
Kenney v. Killian, 77 S.Ct. 84, 362 

U. S. 856, 1 L.Ed.2d 66, and Kenney 

V. Hatfield, 77 S.Ct. 84, 352 U.S. 
856, 1 L.Ed.2d 66. 

53. U.S.—^Montgomery Ward & Co. 
V. Schumacher, D.C.Cal., 3 F.R.D. 
368. 

54. U.S.—Slagle v. U. S., C.A.Tex., 
228 F.2d 673. 

Hartmann Coal Min. Co. v. Hoke, 
D.C.Pa., 157 F.Supp. 313—Koelker 
V. Baltimore & O. R. Co., D.C.Pa,, 
140 F.Supp. 887. 

Spohn V. U. S., D.C.N.T.. 16 F.R. 
D. 240. 

Competition, with patented device 
Where action was brought for an 
accounting for royalties under patent 
license agreement containing cov¬ 
enant of license© that it would not 
directly or indirectly promote or aid 
the making, construction, use, or op¬ 
eration of any drive-in theater not li¬ 
censed by licensor, disposition of mo¬ 
tion to dismiss complaint would be 
deferred until subsequent proceedings 
might produce facts showing wheth¬ 
er there was any patent or unpatent¬ 
ed instrumentality or process which 
was or might come into competition 
with the patented device. 

Xj.S.^—^Park-In Theatres v. Para- 
mouut-Richards Theatres, D.CJ.r>eL, 
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81 P.Supp. 466, aflBirmed, C.A., 185 
F.2d 407, certiorari denied 71 S.Ct. 
1017, ’341 U.S. 950, 95 L.Ed. 1373. 

55. U.S.—Sbicca-Del Mac, Inc., v. 
Milius Shoe Co., D.C.Mass., 36 F. 
Supp. 623. 

Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., D.C.Mo., 
1 P.R.D. 386. 

Motion not argued 

Where plaintiff's motion to dismiss 
defendant’s first counterclaim was 
not argued in plaintiff’s brief, but 
right to raise at the trial the same 
legal questions presented by the mo¬ 
tion was not expressly waived, mo¬ 
tion would not be immediately de¬ 
nied, but determination of the ques¬ 
tions raised would be deferred until 
trial. 

U.S.—Sbicca-Del Mac, Inc., v. Milius 
Shoe Co., D.C.Mass,, 36 P.Supp. 623. 

56. U.S.—Snyder's Drug Stores v. 
Taylor, C.A.Minn., 227 P.2d 162. 

57. U.S.—^Pascal© v. Emery, D.C. 
Mass., 95 F.Supp. 147. 

58. U.S.—Fouts V. Fawcett Publica¬ 
tions, Inc., D.C.Conn., 116 F.Supp. 
635. 

59. Suit for Injunction 

Where, in a suit for an Injunction, 
it appeared on the face of the bill 
that the court did not have juris¬ 
diction, either by reason of diverse 
citizenship or because interstate com¬ 
merce was involved, the bill and cross 
bills should have been dismissed, on 
defendants’ motion, without waiting 
for final hearing. 

D,s.—Uahle v. Vonnegut Machinery 
Co., aCJLOhlo, 274 F. 66. 
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motion to dismiss for want of jnrisdiction^O until the 
trial of the action,61 and in some circumstances it 
may be improper to rule on such a motion to dismiss 
before taking evidence necessary to the determina¬ 
tion of the question of jurisdiction.^^ In an action 
for injuries, hearing on defendant’s motion to dis¬ 
miss the complaint for lack of the necessary jurisdic¬ 
tional amount may be postponed until after all plain¬ 
tiff’s evidence of damages has been introduced at 
the trial of the case, since determination of such is¬ 
sue may involve going into the merits of the case.63 

§ 851. - Construction of Pleadings 

On a motion to dismiss a pleading, the allegations 
should be given a fair construction to ascertain the case 
intended to be stated, and the pleading must be viewed in 


the light most favorable to the pleader, with all doubts, 
inferences, presumptions, and Intendments resolved in 
his favor. 

Generally, on a motion to dismiss a pleading, the 
allegations should be given a fair construction to 
ascertain the case intended to be stated,and they 
must be read together.^6 

A pleading subject to attack by motion to dismiss 
is entitled to a liberal construction,^^ and it must be 
viewed in the light most favorable to the pleader.67 
So, in determining the sufficiency of a complaint to 
withstand a motion for dismissal on the grounds of 
lack of jurisdiction over the subject matter, failure 
to state a claim on which relief may be granted, or 
failure to join an indispensable party, the complaint 
is to be construed liberally, and so as to effectuate 


60. XJ.S.—^Koelker v. Baltimore & O. 
R. Co., D.C.Pa., 140 P.Supp. 887. 

Abbott V, American Mach. & 
Foundry Co., B.C.N.T., 9 F.R.B. 310. 
Propriety of assiffnmeat 

Where action, federal jurisdiction 
of which was based on diversity of 
citizenship, was brought by assignee 
to recover arbitration award and de¬ 
fendants moved to dismiss because 
court did not have jurisdiction of 
subject matter of action under stat¬ 
ute depriving district court of juris¬ 
diction when any party, by assign¬ 
ment or otherwise, has been improp¬ 
erly or collusively made or joined 
to invoke jurisdiction of court, and 
propriety of assignment was in ques¬ 
tion, burden was on assignee to show 
jurisdiction, and decision on motion 
would be withheld to enable assignee 
to prove jurisdiction subject to de¬ 
fendants’ cross-examination. 
tJ.S.—Hartmann Coal Min. Co. v. 
Hoke, D.C.Pa., 157 F.Supp, 313. 

61. XJ.S.—Noerr Motor Freight, Inc. 
V. Eastern H. R. Presidents Con¬ 
ference, D.C.Pa., 113 F.Supp. 737— 
Moehl V. E. I. Du Pont De Nemours 
& Co., D.C.Ill., 84 F.Supp. 427— 
Hawn V. American S. S. Co., D.C. 
N.T., 26 F.Supp. 428. 

Scott V. Pennsylvania R. Co., 
D.C.Pa., 8 P.R.D. 548. 

Complex questions 

Where a complaint on its face 
contains allegations sufficient to sup¬ 
port the jurisdiction of the federal 
district court, and where a motion 
to dismiss for lack of jurisdiction 
may necessitate the determining of 
complex questions of fact or of law, 
district court may be justified in 
reserving to a later date the hearing 
and determination of the motion to 
dismiss, meanwhile issuing a tempo¬ 
rary injunction to prevent a threat¬ 
ened irreparable injury to plaintiff, 
XJ.S.—Lee-Wilson, Inc. v. General 
Elec. Co., C.A.Mass., 222 F 2d 850. 

62. Factual basis for claim 
Where discharged railroad em¬ 


ployee’s complaint for damages was 
susceptible of interpretation that it 
was common-law action for dam¬ 
ages for wrongful discharge in vio¬ 
lation of collective bargaining agree¬ 
ment, dismissal which was based 
merely on pleadings and motion to 
dismiss on ground that action mere¬ 
ly involved controversy with respect 
to proper interpretation of collec¬ 
tive bargaining agreement between 
defendant and bargaining agent of 
employee and that jurisdiction of 
National Railroad Adjustment Board 
over controversy was thereby ex¬ 
clusive was improper, and evidence 
should have been taken to show fac¬ 
tual basis for employee’s claim be¬ 
fore ruling on question of jurisdic¬ 
tion. 

XJ.S.—^Priest v. Chicago, R. I, & P. 
R. R., C.A.Ark., 189 F.2d 813. 

63. XJ.S.—Cohen v. Proctor & Gam¬ 
ble Distributing Co., D.C.Del., 16 F. 
R.D. 128. 

64. XJ.S.—^Kohler v. Jacobs, C.C.A. 
Ga., 138 P.2d 440. 

Xiaw applicable to claim 
U.S.—Smith V. U. S., D.C.Del., 113 F. 
Supp. 131. 

Representative action 

Where two stockholders brought ac¬ 
tion for themselves and as represen¬ 
tatives of class consisting of all per¬ 
sons who acquired stock within cer¬ 
tain period, against corporation and 
directors and officers for damages 
for fraud in connection with sale of! 
stock later acquired by plaintiffs on 
the exchange, but persons within that 
period were not shown to share with 
plaintiff stockholders common ques¬ 
tions of law or fact, complaint as 
tested by motion to dismiss would 
be treated as one solely of the two 
stockholders who Instituted the ac¬ 
tion. 

XJ.S.—Joseph V. Farnsworth Radio & 
Television Corp., D.C.N.T., 99 F. 
Supp. 701, affirmed, C.A., 198 F.2d 
8S3. I 


65. XJ.S.—Ketcher V. Sheet Metal 
Workers’ Intern. Ass’n, D.C.Ark., 
115 F.Supp. 802—Slick Airways v. 
American Airlines, D.C.N.J., 107 F. 
Supp. 199, appeal dismissed, C.A., 
American Airlines v. Forman, 204 
F.2d 230, certiorari denied 74 S. 
Ct. 54. 346 U.S. 806, 98 L.Ed. 336. 

66. XJ.S.—^Mims V. Central Mfrs’ 
Mut. Ins. Co., C.A.Ala., 178 F.2d 
56. 

Counterclaim 

XJ.S.—Reliable Mach. Works, Inc. v. 
Unger, D.C.N.T., 144 F.Supp. 726. 

67. U.S.—Lloyd v. United Liquors 
Corp., C.A.Tenn., 203 F.2d 789. 

U. S. for Use and on Behalf of 

B. Katchen Iron Works, Inc. v. 
Standard Acc. Ins. Co., D.C.N.J., 158 
F.Supp. 616, affirmed, C.A., 257 F.2d 
78—Hess V. Factors Corp. of Amer¬ 
ica, D.C.Pa., 80 F.Supp. 727. 

68. U.S.—Keenan v. Looney, C.A. 
Okl., 227 F.2d 878—Sidebotham v. 
Robison, C.A.Cal., 216 F.2d 816— 
Gulf Coast Western Oil Co. v. 
Trapp, C.C.A,Okl., 165 F.2d 343— 
De Loach v. Crowley’s, Inc., C.C. 
A.Fla., 128 F.2d 378. 

Mueller v. Rayon Consultants, 
Inc., D.C.N.T., 170 F.Supp. 655— 
Henry v. U. S. Trucking Corp., D. 

C. N.J., 161 F.Supp. 67—Miller v. 
Director, Middletown State Hos¬ 
pital, Middletown, N. T., D.C.N.T., 
146 F.Supp. 674, affirmed, C.A,, 243 
F.2d 527—U. S. v. Diamond, D.C. 
N.Y., 142 F.Supp. 441—Rader v. 
Northwest Exterminating Co., D.C. 
N.T., 120 F.Supp. 244—Ketcher v. 
Sheet Metal Workers’ Intern. As¬ 
s’n, D.C.Ark., 115 F.Supp. 802— 
Slick Airways v. American Airlines, 

D. C.N.J., 107 F.Supp. 199, appeal 
dismissed, C.A., American Airlines 
V. Forman, 204 F.2d 230, certio¬ 
rari denied 74 S.Ct. 54, 346 U.S. 
806, 98 L.Ed. 336—U. S., for Use 
of Bruce Co. v. Fraser Const. Co., 
D.C.Ark., 87 F.Supp. 1—Schmidt v. 
U. S., D.C.Kan., 84 F.Supp. 496, af- 
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substantial justice.®® 

The complaint must be construed in the light most 
favorable to plaintiff,'^® and with all doubts, infer¬ 


ences, presumptions, and intendments resolved in 
favor of the pleader and against movant'll In other 
words, all doubts or ambiguities concerning the 


firmed, C.A., 179 F.2d 724, certio¬ 
rari denied 70 S.Ct. 1007, 339 U.S. 
986, 94 L.Ed. 1388—Johnson v. Park 
City Consol. Mines Co., D.C.Mo., 73 
P.Supp. 852—Gay v. E. H, Moore, 
Inc., D.C.Okl., 26 P.Supp, 749. 

Swenson v. Suhl, D.C.Neb., 19 
P.R.D. 517—Irwin v. Pinnel, D.C. 
Neb., 11 F.R.D. 192—J. W. Tertel- 
ing* & Sons v. Central Neb. Public 
Power & Irr. Dist., D.C.Neb., 8 P.R. 
D. 210. 

69. U.S.—Simmons v. Peavy-Welsh 
Lumber Co., C.C.A.Ga., 113 P.2d 
812, certiorari denied 61 S.Ct. 63, 
311 U.S. 685, 85 L.Ed. 442. 

70. U.S.—Jung V. K. & D. Min. Co., 
C.A.Ill., 260 F.2d 607—Reddix v. 
Lucky, C.A.La., 252 F.2d 930—Park¬ 
inson V. California Co., C.AL.Wyo., 
233 F.2d 432—King Edward Emp. 
Federal Credit Union v. Travelers 
Indem. Co., C.A.Pla., 206 P.2d 726— 
Virgin Islands Corp. v. W. A. Tay¬ 
lor & Co., C.A.N.Y., 202 F.2d 61— 
Marshall v. National Police Gazette 
Corp., C.A.MO., 195 F.2d 993—Gruen 
Watch Co. V. Artists Alliance, C.A. 
Cal., 191 P.2d 700—^Valle v. Stengel, 
C.A.N.J., 176 F.2d 697—Frederick 
Hart & Co. v. Recordgraph Corp., 

C. A.Del., 169 F.2d 580—Cool v. In¬ 
ternational Shoe Co., C.C.A.Mo., 142 
P.2d 318—Cohen v. U. S., C.C.A. 
Minn., 129 F.2d 733—Tahir Erk v. 
Glen L. Martin Co., C.C.A.Md., 116 
F.2d 865—^Abel v. Munro, C.C.A N. 

T., 110 P.2d 647—Leimer v. State 
Mut. Life Assur. Co. of Worcester, 
Mass., C.C.A.MO., 108 F.2d 302. 

Fitch V. Firestone, D.C.R.I., 173 
P.Supp. 131—Gottesman v. Gen¬ 
eral Motors Corp., D.C.N.Y., 171 P. 
Supp. 661—Mas v. Owens-Illinois 
Glass Co., D.C.Pa., 167 P.Supp. 657 
—Professional & Business Men’s 
Life Ins, Co. v. Bankers Life Co, 

D. C.Mont, 163 P.Supp. 274—HMH 
Pub. Co. V. Playboy Records, Inc., 
D.C.Ill., 161 P.Supp. 540—Henry 
V. U. S. Trucking Corp., D.C.N.J., 
161 P.Supp. 67—^Whitmarsh v. Du- 
rastone Co., D.C.R.I., 122 P.Supp. 
806—Dix V. Brownell, D.C.N.Y., 122 
P.Supp. 538—^U. S. V. Rizzo, D.C. 
N.Y., 119 P.Supp. 736—Miller v. 
Tulsa Petroleum Co., D.C.Pa., 117 
P.Supp. 359—Green v. Turkish, D. 

C. N.Y., 158 P.Supp. 195—^Blau v. 
Albert, D.C.N.Y., 157 P.Supp. 816 
—^Patrick v. Esso Standard Oil Co., 

D. C.N.J., 156 P.Supp. 336—Kirsch 
V. Barnes, D.C.Cal., 153 P.Supp. 
260—Boris v. Moore, D.C.Wis,, 152 
P.Supp. 695, affirmed, C.A., 253 P. 
2d 523—^Ropos v. Long Transp. 
Co., D.C.Pa., 147 P.Supp. 698— 
Fischer v. U. S. Fidelity & Guar¬ 
anty Co., D.C.R.L, 144 P.Supp. 315 


—Kahn v. Massler, D.C.N.J., 140 P. 
Supp. 629, affirmed, C.A., 241 P.2d 
47—Orlassino v. Dulles, D.C.N.Y., 
136 P.Supp. 255—^Ettore v. Philco 
Television Broadcasting Corp., D. 

C. Pa., 126 P.Supp. 143, reversed on 
other grounds, C.A., 229 P.2d 481, 
58 A.L.R.2d 626, certiorari denied 
76 S.Ct. 783, 351 U.S. 926, 100 L. 
Ed. 1456—^U. S. ex rel. Peters v. 
Carson, D.C.Pa., 126 P.Supp. 137— 
Ginsburg v. Stern, D.C.Pa., 125 P. 
Supp. 596, affirmed, C.A., 225 P.2d 
245—^Ketcher v. Sheet Metal Work¬ 
ers* Intern. Ass’n, D.C.Ark., 115 F. 
Supp, 802—^District 65, Distribu¬ 
tive, Processing and Office Workers 
Union of N. Y. and N. J. v. Mc- 
Kague, D.C.Pa., 116 P.Supp. 227, 
appeal dismissed, C.A., 216 F.2d 153 
—Reinauer Transp. Cos. v. United 
Marine Division, I.L.A., Local 333, 
A. P. of L., D.C.N.Y., 112 P.Supp. 
940—Compton v. Union Supply Co., 

D. C.Pa., 110 F Supp. 3—Clement 
Martin, Inc. v. Dick Corp,, D.C.Pa., 
97 P.Supp. 961—William A. Meier 
Glass Co. V. Anchor Hocking Glass 
Corp., D.C.Pa, 95 P.Supp. 264— 
Robinson v. Difford, D.C.Pa., 92 P. 
Supp. 145—Rank v. Krug, D.C.Cal., 
90 P.Supp. 773—^Meredith v. John 
Deere Plow Co. of Moline, D.C. 
Iowa, 89 P.Supp. 787, affirmed, C.A., 
185 P 2d 481, certiorari denied 71 
S.Ct. 856, 341 U.S. 936, 95 L.Ed. 
1364—Gallagher v. Merritt-Chap¬ 
man & Scott Corp., D.C.N.Y., 86 F. 
Supp. 10—^Henry v. Coffman, D.C. 
W.Va., 85 P.Supp. 456—Schmidt v. 

U. S., D.C.Kan., 84 P.Supp. 496, af¬ 
firmed, C.A., 179 P.2d 724, certio¬ 
rari denied 70 S.Ct. 1007, 339 U.S. 
986, 94 LEd. 1388—Woodridge Mfg. 
Co. V. R. G. La Tourneau, Inc., D. 
C.Cal., 79 P.Supp. 908—Pash v. 
Clayton, D.C.N.M., 78 P.Supp. 359 
—Hawaiian Airlines v. Trans-Pa¬ 
cific Airlines, D.C.Hawaii, 78 P. 
Supp. 1—Ivancik v. Wright Aero¬ 
nautical Corp., D.C.N.J., 68 P.Supp. 
270—Bowles v. Sachnoff, D.C.Pa., 
65 P.Supp. 538—Craftsman Finance 
& Mortg. Co. V. Brown, D.C.N.Y., 
64 P.Supp. 168—Ryerson v. Morris 
& E, R. Co., D.CN.J., 63 P.Supp. 
713—Brauch v. Birmingham, D.C. 
Iowa, 49 P.Supp. 229—^Weinberg v. 
Sinclair Refining Co., D.C.N.Y., 48 
P.Supp. 203. 

Commerce Oil Refining Corp. v. 
Miner, D.C.R.L, 22 P.R.D. 5—Atella 

V. General Elec. Co., D.C.R.I., 21 P. 

R.D. 372—^Rodriguez Serra v. Mati- 
as Photo Shop, D.C.Puerto Rico, 21 
F.R.D. 188—Swenson v. Suhl, D.C. 
Neb., 19 F.R.D. 617—^Pasternack v. 
Dalo, D.C.Pa., 17 P.R.D. 420— 
Boerstler v, American Medical 
Ass’n, D.C.I11., 16 P.R.D. 437— 
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Spohn V. U. S., B.C.N.T., 16 F.E.D. 
240—Strauss v. Reading Co., D.C. 
Pa., 14 P.R.D. 457—Hutchison v. 
New Amsterdam Cas. Co., D.C.Pa., 
13 P.R.D. 175—Seff v. General Out¬ 
door Advertising Co., D.C.Ohio, 11 
P.R.D. 596—^Excello Corp. v. Con¬ 
nor, D.C.N.J., 10 P.R.D. 288—U. S. 
v. Potolski, DC.N.Y., 10 P.R D. 235 
—Screen Writers’ Guild v. Motion 
Picture Ass’n of America, D.C.N. 
Y., 8 F.R.D. 487—J. W. Terteling 

6 Sons V. Central Neb. Public Pow¬ 
er & Irr. Dist., D.C.Neb., 8 P.R.D. 
210—^Woods V. Parsons, D.C.Neb., 

7 F.R.D. 528—^Van Kirk v. Camp¬ 
bell, D.C.N.Y., 7 P.RD. 231. 

Alaska.—^Wilson v. Eberle, 15 Alaska 
260. 

D.C.—Continental Distilling Corp. v. 
Humphrey, 220 P.2d 367, 95 U.S. 
App.D.C. 104—National Used Car 
Market Report v. National Auto. 
Dealers Ass’n, 200 P.2d 359, 91 U. 
S.App.D.C. 313—^Machado v. Mc¬ 
Grath, 193 F.2d 706, 90 U.S.App. 
D.C. 70, certiorari denied 72 S.Ct. 
557, 342 U.S. 948, 96 L.Ed. 705. 
Construction of contract 
In action on indemnity agreement 
where defendant filed a motion to 
dismiss complaint for failure to state 
a cause of action, action of district 
court in adopting the most unfavor¬ 
able construction possible of the con¬ 
tract and assuming the factual sit¬ 
uation to render such construction 
applicable was not warranted. 

U.S.—Chicago & N. W. Ry. Co. v. Chi¬ 
cago Packaged Fuel Co., C.A.I11., 
183 P.2d 630. 

Joint promise 

On motion to dismiss complaint 
against two coroprations, alleging 
that the “defendants” made a cer¬ 
tain promise, it would be deemed 
that both of the corporations had 
made the promises. 

U.S.—Lehrer v. McCloskey Homes, 
Inc., aA.Pa., 245 P.2d 11. 

71. U.S.—Jung V. K. & D. Min. Co., 

C.A.I11., 260 P.2d 607—Pond v. Gen¬ 
eral Elec. Co., C.A.Cal., 256 P.2d 
824, certiorari denied 79 S.Ct. 30, 
358 U.S. 818, 3 L Ed.2d 60—King 
Edward Emp. Federal Credit Un¬ 
ion V. Travelers Indem. Co., C.A. 
Pla., 206 P.2d 726—Pheiffer v. 
Pennsylvania R. Co., C.A.Ohio, 186 
F,2d 558—Valle v. Stengel, C.A.N. 
J., 176 P.2d 697—Federal Tel. & 
Radio Corp. v. Associated Tel. & 
Tel. Co., C.A.DeL, 169 P.2d 1012, 
certiorari denied 69 S.Ct. 133, 335 
U.S. 859, 93 L.Ed. 406—Cole v. In¬ 
ternational Shoe Co,, C,C.A.Mo., 142 
F.2d 318—Tahir Erk v. Glenn L. 
Martin Co., C.C.A.Md., 116 P.2d 865 
—Leimer v. State Mut. Life Assui. 
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meaning or intendment of the pleader^s language 
must be resolved in favor of the claim attempted to 
be stated, ”^2 weight must be given to plaintiff’s 
allegations,and all factual issues are to be resolved 
in his favor.'^^ Only where allegations are contra¬ 
dictory is plaintiff bound by allegations most favor¬ 


able to defendant.'^S 

In some circumstances, however, the complaint 
must be examined with meticulous care to determine 
whether a case is stated.76 So, it has been held that 
if a trial would be protracted and expensive, it may 
be proper to resolve in favor of defendant any doubts 


Co. of Worcester, Mass., C.C.A.Mo., 
108 F.2d 302. 

Berman v. National Maritime 
Union, D.C.N.Y., 166 F.Supp. 327—- 
Henry v. U. S. Trucking- Corp., D. 

C. N.J., 161 F.Supp. 67—Patrick v. 
Esso Standard Oil Co., D.C.N.J., 156 
F.Supp. 336—Boris v. Moore, D.C. 
Wis., 152 F.Supp. 595, affirmed, C. 
A., 253 F.2d 523—Bulloch v. U. S., 

D. C.Utah, 133 F.Supp. 885—Ettore 

V. Philco Television Broadcasting 
Corp., D.C.Pa., 126 F.Supp. 143, re¬ 
versed on other grounds, C.A., 229 
F.2d 481, 58 A.L.R 2d 26, certiorari 
denied 76 S Ct. 783, 351 U.S. 926, 
100 L.Ed. 1456—Miller v. Tulsa Pe¬ 
troleum Co., D.C.Pa, 117 F.Supp. 
369—U. S. ex rel. May v. American 
Machinery Co., D.C.Wash., 116 F. 
Supp. 160—^Kincaid v. City of 
Anchorage, D.C.Alaska, 100 F.Supp. 
325—Rank v. Krug, D.C.Cal., 90 F. 
Supp. 773—Stella v. Kaiser, D.C.N. 
Y., 82 F.Supp. 301—Citrin v. Great¬ 
er N. Y. Industries, D.C.N.Y., 79 F, 
Supp. 692—Fash v, Clayton, D.C. 
N.M., 78 F.Supp. 359—McGlothurn 
V. Louisiana & A. R. Co., D.C.La., 
76 F.Supp. 848—^Dean v. Bitumi¬ 
nous Cas. Corp., D.C.La., 72 F.Supp. 
801 — ^U. S. V. Cattaraugus County, 
D.C.N.Y., 67 F.Supp. 294—Wein¬ 

berg V. Sinclair Refining Co., D.C. 
N.Y., 48 F.Supp. 203—Geismar v. 
Bond ,& Goodwin, D.C.N.Y., 39 F. 
Supp. 536—^Ripperger v, Schroder- 
Rockefeller & Co., D.C.N.Y., 37 F. 
Supp. 375—Ripperger v. Allyn, D. 
C.N.Y., 37 F.Supp. 369—Hovenden 
V. City of Bristow, D.C.Okl., 34 F. 
Supp. 674. 

Swenson v. Suhl, D.C.Neb., 19 
F.R.D. 517—^U. S. Guarantee Co. v. 
Mountaineer Egnineering Co., D.C. 
Pa., 12 F.R.D. 520—Manischewitz 
Food Products v. Rosenberg, D.C. 
Pa., 9 P.R.D. 115—^Woods v. Par¬ 
sons, D.C.Neb., 7 F.R.D. 528—U. S. 
V. Carolina Warehouse Co., D.C.S. 
C., 4 F.R.D. 291—Carroll v. Para¬ 
mount Pictures, D.C.N.Y., 3 F.R.D. 
95. 

D.C —Callaway v. Hamilton Nat. 
Bank of Washington, 196 F.2d 566, 
90 U.S.APP.D.C. 228, 

Similar statements of mle 

(1) Plaintiff is entitled to most 
favorable inferences to be drawn 
from the facts pleaded. 

U.S.—Sidebotham v. Robison, C.A. 
Cal., 216 F.2d 816. 

Robeson v. Fanelli, D.C.N.Y., 94 
F.Supp. 62—^Ripperger v. Schroder- 
Rockefeller & Co., D,C.N.Y., 37 F. | 


Supp. 376—^Ripperger v. Allyn, D.C. 
N.Y., 37 F.Supp. 369. 

(2) Pleader is entitled to every 
reasonable intendment. 

U.S.—Berman v. National Maritime 
Union, D.C.N.Y., 166 F.Supp. 327— 
Sanib Corp. v. United Fruit Co., D. 

C. N.Y., 135 F.Supp. 764—Massachu¬ 
setts Bonding & Ins. Co. v. Darby, 

D. C.Mo., 59 F.Supp. 175—D. L. 
Stern Agency v. Mutual Benefit 
Health & Accident Ass’n, D.C.N.Y., 
43 F.Supp. 167. 

Delaware Floor Products v. 
Franklin Distributors, D.C.Pa., 12 
F.R.D. 114. 

Assumptions not made 

In action on agreement to pay for 
legal services, court could not, on 
motion to dismiss, assume, from alle¬ 
gations to effect that it had been 
agreed that plaintiff would not ap¬ 
pear as attorney of record for the 
reason that it might be necessary for 
him to testify, that plaintiff’s posi¬ 
tion as associate counsel was to be 
concealed from court if plaintiff was 
called as witness, nor could court as¬ 
sume that plaintiff was to receive 
compensation for testifying. 

U.S.—^Keenan v, Looney, C.A.Okl., 227 
F.2d 878. 

Motion to dismiss for lack of Juris¬ 
diction 

(1) In general. 

U.S.—^Anderson v. Pennsylvania R. 
Co., D.C.N.T., 143 F.Supp. 411. 

(2) In class action in Delaware by 
minority stockholder of Kentucky 
subsidiary against Delaware parent 
corporation to recover damages for 
fraud, where loci of the events com¬ 
plained of were not set forth in the 
complaint, court would assume for 
purpose of motion to dismiss the 
complaint that the events complained 
of took place in Delaware. 

U.S.—Zahn v. Transamerica Corp., C. 
C.A.Del., 162 F.2d 36, 172 A.L.R. 
496. 

72. U.S.—^Parkinson v. California 
Co„ C.A.Wyo., 233 F.2d 432—Knox 
V. First Sec. Bank of Utah, C.A. 
Utah, 196 F.2d 112—Porter v. Kar- 
avas, C.C.A.N.M., 157 P.2d 984. 

Rader v. Northwest Exterminat¬ 
ing Co., D.C.N.Y., 120 F.Supp. 244. 

Execution of contract 

In action under Labor Management 
Relations Act against union for vio¬ 
lation of contract between employer 
and union, whether contract was in 
fact executed by union should be left 
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for determination on the evidence 
and would not be decided on motion 
to dismiss complaint, where com¬ 
plaint alleged existence of contract 
purported to have been made be¬ 
tween plaintiff and union, notwith¬ 
standing execution of contract by 
union was doubtful. 

U.S.—Colonial Hardwood Flooring 
Co. V. International Union United 
Furniture Workers of America, D. 
C.Md., 76 F.Supp. 493. 

73. U.S.—Cagle v. Norfolk Southern 
Ry. Co., C.A.N.C., 242 F.2d 405. 

Allegations held controlling over 
brief 

On motion to dismiss, allegations 
in complaint as to citizenship of 
plaintiff were controlling over con¬ 
tradictory statements as to citizen¬ 
ship contained in statement of case 
in plaintiff's brief. 

U.S.—Courant v. International Pho¬ 
tographers of the Motion Picture 
Industry Local 659, D.C.Cal., 78 F. 
Supp. 72, affirmed, C.A., 176 F.2d 
1000, certiorari denied 70 S.Ct. 429, 
338 U.S. 943, 94 L.Ed. 581. 

74. U.S.—Ginsburg v. Stern, D.C.Pa., 
125 F.Supp. 596, affirmed, C.A., 225 
F.2d 245. 

D.C.—Roumel v. Bernstein, 243 F.2d 
647, 100 U.S.APP.D.C. 224. 

75. U.S.—^Weinberg v. Sinclair Re¬ 
fining Co., D.C.N.Y., 48 F.Supp. 203. 

76. Improper acts of public officers 

While allegations of complaint 
generally are not scrutinized with 
meticulous nicety on motion to dis¬ 
miss, allegations that public officers' 
acts ostensibly done in performance 
of their statutory duties were venge¬ 
ful acts committed for purpose of 
personally injuring plaintiff must bo 
examined with meticulous care to 
determine whether a case is stated. 
U.S.—Gibson v. Reynolds, C.A.Ark., 
172 F.2d 95, certiorari denied 69 
S.Ct. 1170, 337 U.S. 925, 93 L.Ed. 
1733. 

Bestralniug euforcoment of statute 

On defendant's motion to dismiss 
complaint requesting preliminary 
injunction restraining enforcement of 
state statute on grounds of unconsti¬ 
tutionality thereof and requesting 
that a three-judge court be convened, 
district court must scrutinize com¬ 
plaint with care to determine wheth¬ 
er jurisdiction exists and whether 
substantial charge of invalidity has 
been made. 

U.S.—Carras v. Monaghan* D.C.Pa., 
65 F.Supp. 658. 
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With respect to the right of plaintiff to recover.'^'^ 
Only material facts and not unsupported conclusions 
of the pleader are considered in the light most favor¬ 
able to plaintiff,*^^ and the rule that the court should 
accept every intendment in favor of the complaint 
as against a motion to dismiss is not applicable where 
plaintiff's careful selection of data from the records 
of a state court for whose decrees the federal court 
must have respect suppresses some of the important 
facts. 

On a motion to dismiss for lack of jurisdiction 
over the subject matter as to a defendant against 
whom judgment was not demanded in an amended 
complaint, the motion will be considered as if such 
relief were included in the prayer.^^ Where a com¬ 
plaint uses language indicating that the action is one 
for breach of implied warranty, but the brief and 
argument on a motion to dismiss leave no doubt of 
plaintiff's intention to plead an action in tort, the 
court will judge the sufficiency of the complaint as 
if it were one sounding in tort.^^ 

§ 852. - Doubtful Issues 

Doubtful issues wii. not be decided as a matter of 
law on a motion to dismiss a complaint. 


As a general rule, doubtful issues will not be de¬ 
cided as a matter of law on a motion to dismiss a 
complaint.s^ In this respect, it has been held that the 
Federal Rules of Civil Procedure do not sanction the 
disposition of doubtful issues of fact or of law on 
motions to dismiss for insufficiency of pleadings.^3 
In ruling on a motion to dismiss, doubt should ordi¬ 
narily be resolved against the motion and the 
court will not grant a motion for dismissal except 
where the case is free from doubt.85 

As discussed supra § 851, all doubts concerning the 
intendment and meaning of the pleader's language 
must be resolved in favor of the claim attempted to 
be stated when the complaint is attacked by motion 
to dismiss. 

§ 853. - Fact Issues 

The court will not determine issues of fact on a mo¬ 
tion to dismiss a complaint for failure to state a claim 
on which relief can be granted. 

As a general rule, questions of fact cannot be re¬ 
solved or determined on a motion to dismiss a com¬ 
plaint for failure to state a claim on which relief can 
be granted,and it is not for the court to speculate 


77. U.S.—Massaro v. Fisk Rubber j 
Corporation, D.C.Mass., 36 F.Supp. 
382. 

78. U.S.—Lewis v. Brautigam, C.A. 
Fla., 227 F.2d 124, 65 A.L.R.2d 605 
— ^Dunn V. Gazzola, C.A.Mass., 216 
F.2d 709. 

Williamson v, Waugh, D.C.W.Va., 
160 F.Supp. 72. 

79. U.S.—Hart v. Mutual Ben. Life 
Ins. Co. of Newark, N. J., C.C.A.N. 
Y., 166 F.2d 891, certiorari denied 
69 S.Ct. 51, 335 U.S. 826, 93 L.Bd. 
380. 

80. U.S.—^Williams v. Minnesota 

Min. & Mfg. Co., D.C.Cal., 14 F.R. 
D. 1. 

81. U.S.—^Vrooman v. Beech Aircraft 
Corp., C.A.Kan., 183 F.2d 479. 

82. U.S.—^R. E. Crummer & Co. v. 
Nuveen, C.C.A.I11., 147 F.2d 3, 157 
A.L.R. 739. 

83. U.S.—^Harris v. Capehart-Farns- 
worth Corp., C.A.Mo., 207 F.2d 612 
—Chicago & N. W. Ry. Co. v. Chi¬ 
cago Packaged Fuel Co., C.A-I11., 
183 F.2d 630—Publicity Building 
Corporation v. Hannegan, C.C.A. 
Mo., 139 F.2d 583. 

Bowles V. Sachnoff, D.C.Pa., 66 
F.Supp, 538. 

Bssential facts 

Where essential facts are obscure 
and uncertain, it is better practice 
not to dispose of case on motion to 
dismiss, but only after hearing has 
been had on the merits. 

U.S.—Melanson v. Bay State Dredg¬ 


ing & Contracting Co., D.C.Mass., 
62 F.Supp. 482. 

Pacts presented by stipulation 
In action under Federal Employ¬ 
ers’ Liability Act for injuries alleged 
to have been received by virtue of 
negligence of employer in failing to 
furnish safe place to work, where 
it was contended that the plaintiff- 
employee, although covered when 
working on employer’s connecting 
railroad, was not covered at time he 
was engaged in cleaning bins at pier, 
neither the facts presented by stip¬ 
ulation of parties, nor the law ap¬ 
plicable thereto, was sufficiently 
clear to warrant dismissal of action 
on motion. 

U.S.—McDowell V. Canton R. Co., D. 

C.Md., 118 F.Supp. 653. 

Validity of release 

In action by a seller and distribu¬ 
tor of natural gas against a com¬ 
mon carrier of natural gas for dam¬ 
ages for allegedly refusing to act 
as a common carrier for a reasonable 
and nondiscriminatory rate of plain¬ 
tiff's gas, complaint was not subject 
to dismissal on the ground that any 
cause of action which plaintiffs 
might have had under the facts al¬ 
leged was barred by a release, in 
view of court’s doubts as to validity 
of release attempting to cover future 
violations of statute, 

Xj,s.—^McClellan v. Montana-Dakota 
Utilities Co., D.C.Minn., 95 F.Supp. 
977. 

84. U.S.—^U. S. V. Thurston County, 
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Neb., D.C.Neb., 54 F.Supp. 201, af- 
firmed, C.C.A., 149 F.2d 485, certio¬ 
rari denied 66 S.Ct. 68, 326 U.S. 
744, 90 L.Ed. 444, rehearing denied 
66 S.Ct. 138, 326 U.S. 808, 90 L.Ed. 
493. 

88- U.S.—^Harris v. Capehart-Farns- 
worth Corp., C.A.Mo., 207 F.2d 512. 

86. U.S.—Rennie & Laughlin, Inc. v. 
Chrysler Corp., C.A.Cal., 242 F.2d 
208—Butcher v. United Elec. Coal 
Co., C.A.I11., 174 F.2d 1003. 

Matusiak v. Pennsylvania R. Co., 
D.C.N.J., 134 F.Supp. 681—U. S. v. 
Watchmakers of Switzerland In¬ 
formation Center, D.C.N.Y., 133 F. 
Supp. 40, reargument denied 134 P. 
Supp. 710—Canning v. Star Pub. 
Co., D.C.Del., 130 F.Supp. 697— 
Murphy V. Bankers Commercial 
Corp., D.C.N.Y., 111 F.Supp. 608— 
Phillips V. Aid, Inc., D.C.Pa., 83 P. 
Supp. 404—^Evans v. International 
Typographical Union, D.C.Ind., 81 
F.Supp. 675—Sheppard v. Ameri¬ 
can Dredging Co., D.C.Pa., 77 P. 
Supp. 73—^Nunn v. Chicago, M., St. 
P. & P. R. Co., D.C.N.Y., 71 F.Supp. 
641—^Ivancik v. Wright Aeronauti¬ 
cal Corp., D.C.N.J,, 68 F.Supp. 270 
—^Massachusetts Bonding & Ins. 
Co. V. Darby, D,C.Mo., 69 F.Supp. 
175. 

Mugno V. Armstrong, D.C.N.Y., 
21 F.R.D. 296—Shumate v. Wahl- 
ers, D.C.Mich., 19 F.R.D. 173—Gal¬ 
lagher V. General Mach. Co., D.C. 
Pa., 9 P,R.D. 324—^Richard Pau^ 
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as to the nature or weight of the evidence which the 
parties may produce at the trial.^^ Accordingly, an 
action may not be summarily disposed of on motion 
to dismiss where it involves a question of fact which 
should be heard and determined at the trial.^^ 
Plaintiff is not taken to have consented to determina¬ 
tion of controverted questions of fact averred in the 


complaint in a summary manner or otherwise than 
on a formal trial. 

Under the foregoing rules, various questions or 
matters have been held to involve issues of fact not 
determinable on a motion to dismiss.^^) So, in an 
action under the Fair Labor Standards Act, where 
it does not conclusively appear from the complaint 


Inc. V. Union Imp. Co., D.C.Del., 3 
P.R.D. 372. 

Ascertaining* eixistence of true issue 
However, it has been broadly held 
that under present practice, by means 
of a motion to dismiss, it can be dis¬ 
covered whether there is a true is¬ 
sue of fact raised by pleading and if 
there is no genuine issue of material 
fact, court may grant judgment but 
if there is one fact or set of facts, 
which is established, court may ac¬ 
cept it as uncontroverted and try re¬ 
maining issues; and all this may be 
done where complaint is only plead¬ 
ing before court. 

XJ.S.—Carr v. Beverly Hills Corp., C. 
A.Cal., 237 P.2d 323, reversed on 
other grounds 77 S.Ct. 1375, 354 
U.S. 917, 1 L..Bd.2d 1433, rehearing 
denied 78 S.Ct. 7, 355 U.S. 852, 2 
U,.Ed.2d 60. 

Membersliip in association 

Where complaint alleged that in¬ 
dividual defendant was a member of 
unincorporated voluntary association, 
question whether defendant was, or 
ever was, a member of the associa¬ 
tion would be determined on a trial 
on the merits, and not on defendant’s 
motion to dismiss. 

U.S.—^Tredstrom v. Giroux Post, No. 
11 of American Legion, D.C.Mich., 
94 F.Supp. 983. 

Mixed question of fact and la*w 
XJ.S.—Roosevelt Field v. Town of 
North Hempstead, D.C.N.T., 84 F. 
Supp. 456. 

Twigg V. Tale & Towne Mfg. 
Co., D.C.N.Y.. 7 FR.D. 488. 

87. U.S.—^Fitch v. Firestone, L.C.R. 

1., 173 F.Supp. 131. 

Commerce Oil Pwefining Corp. v. 
Miner, D.C.R.I., 22 F.R.D. 5. 
Privilege 

Where complaint, alleging a libel 
published in defendant’s brief filed 
with State Industrial Board, did not 
set forth the nature and scope of 
the argument and proceeding, the 
court would not speculate, in deter¬ 
mining motion to dismiss complaint, 
whether libel was made in the course 
of judicial proceeding and thus was 
privileged. 

U.S.—Bleecker v. Drury, D.C.N.T., 3 
F.R.D. 325. 

88. U.S.—Gartner v. Lombard Bros., 
C.A.Pa., 197 F2d 53—Carlock v. 
La Salle Extension University, C.A. 

111., 185 F.2d 594—Christopher v. 

American News Co., C.A.Ill., 171 
F.2(£ 275. i 


State of California v. U. S., D C. 
Cal, 151 F.Supp. 570—Zalcmanis v. 

U. S., 149 F.Supp. 169, 137 Ct.Cl. 

543—Berkeley Unified School Dist. 
of Alameda County v. James I. 
Barnes Const. Co., D.C.Cal., 112 F. 
Supp. 396—^Murphy v. Bankers 
Commercial Corp., D.C.N.Y., 111 

F.Supp. 608—^Anderson-F r i b e r g, 
Inc. V. Justin R. Clary & Son, D.C. 
N.Y., 98 F.Supp. 75—Roosevelt 

Field V. Town of North Hempstead, 
D.CN.Y., 84 FSupp. 456—Sheppard 

V. American Dredging Co., D.C.Pa., 
77 F.Supp. 73—Porter v. Woods, D. 
C.Tex., 67 F.Supp. 989—U. S. v. 
Glacier County, D.C.Mont., 62 F. 
Supp. 27—^Alropa Corporation v. 
Myers, D.C Del., 56 F.Supp. 936— 
Snyder v. John J. Casale, Inc., D. 

C. N.Y., 49 F.Supp. 926. 

Sutherland v. U. S., D.C.N.Y., 23 

F.R D. 664—Mugno v. Armstrong, 

D. C.N.Y., 21 F.RD. 296—Strauss v. 
Reading Co., D.C.Pa., 14 F.R.D. 457 
—Setterlund v. Spierer, D.C Mo., 11 
F.R.D. 601—^Williams v. Peters, D. 
C.Mass., 10 F.R.D. 445—Bowles v. 
Sauer, D.C.Pa., 6 F.R.D. 671—Rich¬ 
ard Paul, Inc. V. Union Imp. Co., D. 
C.Del., 3 F.RD. 372. 

Other expressions of rule 

(1) If a genuine issue of fact ex¬ 
ists, the case is not one for decision 
on motion to dismiss but should be 
passed to a trial on its merits. 

U.S.—Tyler Fixture Corporation v. 
Dun & Bradstreet, D.C.Mich., 3 F. 
R.D, 258—Brookshire v. Whitte- 
more, D.C.N.Y., 2 F.R.D. 549. 

(2) Substantial questions which 
are, either entirely or in material 
part, factual, should be resolved by 
trial on the merits and not on a mo¬ 
tion to dismiss. 

U.S.—Minor v. Minor, D.C.Neb., 74 F. 
Supp. 815. 

Action In forma pauperis 

In action by plaintiff in forma pau¬ 
peris, evidence on motion to dismiss 
was insufficient to overcome allega¬ 
tions on oath that plaintiff was with¬ 
out means to prosecute the case, that 
on account of injuries he had been 
unable to work and was heavily in 
debt, and was unable to pay costs 
either present or future or to give 
bond therefor. 

U.S.—Jacobs V. North La. & G. R. 
Co., D.C.La., 69 F.Supp. 5. 

Conflicting inferences 
U.S.—Cagle V. Norfolk Southern By. 
Co., C.A.N.C., 242 F.2d 405. 
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89. U.S.—^U. S. V. Association of 
Am. Railroads, D.C.Neb., 4 F.R.D. 
510. 

Favorable construction 

On defendants' motion at pre-trial 
hearing to dismiss complaint on 
ground that plaintiff’s deposition tes¬ 
timony failed to show that he suf¬ 
fered any damage, such testimony 
should be construed most favorably 
to plaintiff. 

D.C.—Roumel v. Bernstein, 243 F.2d 
647, 100 U.S.App.D.C. 224. 

90. Held matters of fact 

(1) In action against corporation 
and ofldcer thereof for deceit in mis¬ 
representing and concealing value of 
corporation's stock purchased from 
plaintiffs by such officer, plaintiffs’ 
want of diligence to know truth at 
time of purchase or to discover it 
afterwards, as affecting bar of limi¬ 
tation. 

U.S. —Kohler v. Jacobs, C.C.A.Gan 
138 F.2d 440. 

(2) Questions whether damage 
claimed has been sustained by rea¬ 
son of unlawful acts of defendant 
as charged in complaint, and wheth¬ 
er it proximately resulted from de¬ 
fendant’s acts. 

U.S.—Louisiana Farmers' Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, C.C.A.Ark., 131 
P.2d 419. 

(3) Whether laundry equipment 
was sold under a trade-name so that 
there would be no implied warranty 
as to fitness for a specific purpose 
under Sales Acts, 

U.S.—Phillips V. Aid, Inc., D.C.Pa., 
83 F.Supp. 404. 

(4) Whether plaintiff was assignee 
of general mortgage bonds entitled 
to maintain suit to recover principal 
and interest due thereon or merely 
an attorney in fact for the purpose 
of collecting under such bonds. 

U.S.—Birkins v. Seaboard Service, 
D,C.N.J., 96 F.Supp. 245. 

(5) Assertion by employer in ac¬ 
tion by employee for damages for in¬ 
juries from an occupational disease 
that injuries were the result of an 
accident within meaning of New Jer¬ 
sey compensation act so that exclu¬ 
sive original jurisdiction was in New 
Jersey Commissioner of Labor. 

U.S.—Ivancik v. Wright Aeronautical 
Corp., D.C.N.J., 68 F.Supp. 270. 
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that plaintiff has stated a claim for which no re¬ 
covery may be had, questions of the existence and 
validity of the claims asserted are ‘‘questions of facf ’ 
to be determined from evidence and not from the 
face of plaintiff’s pleading.^l The purpose and in¬ 
tent with which defendant’s acts were performed 
may not be determined on defendant’s motion to dis¬ 
miss the complaint in an action for an injunction, 
where the allegations in the complaint were not de¬ 
nied or explained by defendant.^^ 

A fact issue is not genuine and cannot preclude 
the granting of a motion to dismiss the complaint 
unless it has legal probative force as to a controlling 
genuine issue of material fact.^^ The mere compila¬ 
tion of facts cannot, on a motion to dismiss, sustain a 
complaint which fails to allege the invasion of a 
right recognized in law.^^ 

§ 854.-Grounds of Motion Re¬ 

quiring Fact Inquiry 

When a question of the jurisdiction of the court is 
raised by a motion to dismiss, the court may inquire into 


the facts; and the action may and should be dismissed 
it plaintiff's burden of proof with respect to establishing 
jurisdictional facts is not sustained by sufficient evidence- 

As a general rule, when a question of the jurisdic¬ 
tion of the district court is raised, either by a party 
or by the court on its own motion, the court may 
inquire by the taking of affidavits or otherwise into 
the facts as they exist and when a motion to dis¬ 
miss an action on the ground of lack of jurisdiction 
is before the court, it is within its discretion to de¬ 
termine whether any issues of fact are raised by the 
motion on which depositions may throw some light.^® 
In such case, the determination as to existence of 
jurisdiction, depends on the particular facts involv- 
ed.97 

On a motion to dismiss for want of jurisdiction of 
the person of defendant, allegations of facts tending 
to support jurisdiction contained in plaintiff’s plead¬ 
ing may be controverted.^® Where jurisdictional 
facts are challenged in an appropriate manner by 
motion to dismiss, plaintiff must support them by 
competent proof and the action may and should 


91. U.S,—Musteen v. Johnson, C.C.A. 
Ark., 133 F.2d 106. 

92. tJ.S.—Hunt V. Crumboch, D.C. 
Pa., 44 F.Supp. 796. 

93. TJ.S.— XJ, S. V. American Radia¬ 
tor & Standard Sanitary Corp., D. 
C.Minn., 115 F.Supp. 422. 

94. U.S.—^Dorney v. Dairymen's 
League Co-op. Ass’n, D.C.N.J., 149 
F.Supp. 615. 

95. U.S.—Land v. Dollar, App.D C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

Carr v. Beverly Hills Corp., C.A. 
Cal., 237 F.2d 323, reversed on oth¬ 
er grounds 77 S.Ct. 1375, 354 U.S. 
917, 1 L.Ed.2d 1433, rehearing de¬ 
nied 78 S.Ct. 7, 102 U.S.APP.D.C. 
67. 

Ramirez & Feraud Chili Co. v. 
Las Palmas Food Co., D.C.Cal., 146 
F.Supp. 594, affirmed, C.A., 245 F. 
2d 874, certiorari denied 78 S.Ct. 
384, 355 U.S. 927, 2 L.Ed.2d 357— 
McGhail V. F. C. Hayer Co., D.C. 
Minn., 84 F.Supp. 540. 

Williams v. Minnesota Min, & 
Mfg. Co., D.C.Cal, 14 F.R.D. 1. 
Matters considered in determining 
motion to dismiss for want of ju¬ 
risdiction generally see infra § 858. 
Consideration of afiidavits generally 
see infra § 859. 

96. U.S.—^Application of Wisconsin 
Alumni Research Foundation, D.C. 
N.J, 4 F.R.D. 263. 

97 . U.S.—Sorrens v. Click, Inc., D.C. 
N.T., 1 F.R.D. 333. 

Business within state 

Whether a foreign corporation was 
engaged in transaction of business 
in Massachusetts sufficiently sub¬ 


stantial to render it amenable to i 
service of process within the District j 
of Massachusetts was a question of | 
fact. 

U.S.—Ippolito V. Societa Di Naviga- 
zione Italia, D.C.Mass., 100 F.Supp. 
73. 

Sufficiency of evidence 

(1) In action against Delaware 
corporation arising out of alleged 
usurious loan transaction with Mis¬ 
sissippi bankrupt, wherein motion to 
dismiss for want of jurisdiction was 
filed by Delaware corporation, evi¬ 
dence sustained findings that Dela¬ 
ware corporation had not qualified 
to do business in Mississippi, that 
loan had been closed from corpora¬ 
tion's Illinois office, and that loan 
transaction was interstate in charac¬ 
ter and not sufficient to subject cor¬ 
poration to substituted service of 
process in Mississippi. 

U.S.—^Albritton v. General Factors 
Corp., C.A.Miss., 201 F.2d 138. 

(2) In proceedings on motions to 
quash return of service and to dis¬ 
miss actions for judgments declar¬ 
ing certain patents invalid and unin¬ 
fringed, evidence established that de¬ 
fendant corporation was doing busi¬ 
ness within district, that local cor¬ 
poration was in fact a direct agent 
of defendant and was dominated and 
controlled in its business activities 
by defendant, and that service of 
summons and complaints had been 
duly and properly made on individual 
at a time when he was acting as de¬ 
fendant’s agent. 

U.S.—^De Luxe Game Corp. v. Wonder 
Products Co., D.C.N.T., 157 F.Supp. 
696. 


98. U.S.—^Aeroil Burner Co. v. Lit- 
tleford, D-aN-.T., 15 F.2d 256. 

Unnecessary allegations 

Allegations of facts in plaintiff’s 
pleading relative solely to the court's 
jurisdiction over defendant, and not 
essential to the statement of the 
cause of action could be controverted 
by affidavits on a motion to dismiss 
for want of jurisdiction of defendant. 
U.S.—Miller v. Minerals Separation 
Limited, D.C.Cal., 275 F. 380. 

99. U.S.—^Williams v. Minnesota 

Min. & Mfg. Co., D.C Cal., 14 F.R.D, 
1—Starns v. Success Portrait Co., 
D.C.Tenn., 1 F.R.D. 503. 

Jurisdictional amount 

(1) Where federal district court, in 
setting down motion to dismiss on 
ground that court lacked jurisdiction 
for hearing, did not indicate that 
there was then to be a final full- 
dress hearing on all issues of fact 
bearing on existence of jurisdiction¬ 
al amount, issue of jurisdictional 
amount could come before court 
again for determination, and parties 
would again be afforded opportunity 
to introduce competent evidence on 
that issue, if defendant's answer 
would deny allegations in complaint 
of jurisdictional amount, but burden 
of proof would remain on plaintiff. 
U.S,—Lee-Wilson, Inc. v. General 

Elec. Co., QA.Mass., 222 F.2d 850. 

(2) Where motion of defendant to 
dismiss action for lack of jurisdic¬ 
tion over subject matter, in effect 
traversed allegations of plaintiffs* 
complaint as to requisite jurisdic¬ 
tional amount, burden was cast on 
plaintiffs to come forward with proof 


167 



§ 854 FEDERAL CIVIL PROCEDURE 35B C. J. S. 

be dismissed if the burden of proof is not sustained Ordinarily proof in support of jurisdictional 
by sufficient evidence.^ averments is not required,2 and failure to present 


of facts on which jurisdiction of fed¬ 
eral district court depended. 

U.S.—Nash-Kelvinator Corp. v. Cali¬ 
fornia Refrig-erator Repair Shop, 
D.aCal., 11 F.R.D. 313, 

(3) However, where motion to dis¬ 
miss complaint in diversity action 
was in general terms and the ground 
of lack of jurisdictional amount was 
coupled with ground that no cause 
of action was stated and charge of 
laches, and trial court did not call 
for proof, it would work an injustice 
on plaintiff to dismiss action for 
failure then to prove that jurisdic¬ 
tional amount was involved and mo¬ 
tion would be treated as admitting 
for purposes of motion the averments 
of complaint which were not denied 
and as submitting the question of 
lack of jurisdictional amount on the 
allegations without production of ev¬ 
idence. 

U.S.—Seaboard Finance Co. v. Mar¬ 
tin, C.A.Iia., 244 F.2d 329. 

Pormer domicile superseded 

On motion to dismiss tort action 
on ground of lack of diversity of cit¬ 
izenship, moving party has burden to 
show that a former domicile has been 
superseded and that, on all the evi¬ 
dence, jurisdiction exists. 

U.S.—Scott V. Pennsylvania R. Co„ 
D.C.Pa., 9 P.R.D. 27. 

1 . U.S.—^ICVOS, Inc. V. Associated 
Press, Wash., 57 S.Ct. 197, 299 U. 
S. 269, 81 L.Ed. 183—McNutt v. 
General Motors Acceptance Corpo¬ 
ration of Indiana, Ind., 66 S.Ct. 
780, 298 U.S. 178, 80 L.Ed. 1135. 

Celite Corporation v, Dicalite 
Co., C.C.A.Cal., 96 P.2d 242, certio¬ 
rari denied Celite Corporation v. 
Decalite Co., 59 S.Ct. 101, 305 U.S. 
€33, 83 Lf.Ed. 407—Electro Therapy 
Products Corporation v. Strong, C. 
C.ACal., 84 P.2d 766. 

Smith v. Sperling, D.C.Cal., 117 
P.Supp. 781, affirmed in part and 
reversed in part on other grounds, 
C.A., 237 F.2d 317, reversed on oth¬ 
er grounds 77 S.Ct. 1112, 354 U.S. 
91, 1 Ii.Ed.2d 1205. 

Sufflcieut formal allegations 
Where evidence presented on In¬ 
quiry initiated by motion to dismiss 
shows absence of jurisdiction, It is 
court's duty to dismiss action, even 
if complaint contains formal allega¬ 
tions showing jurisdiction. 

U.S.—Allen v. Clark, D.C.Cal., 22 F. 
Supp. 898. 

Preponderance of evidence 

It has been held that a motion to 
dismiss will be granted where plain¬ 
tiff fails to support his allegations 
of jurisdictional facts by a prepon- | 
derance of evidence* 


U.S.—Starns v. Success Portrait Co 
D.C.Tenn., 1 F.RD. 603. 

Amount in controversy 

(1) Dismissal for want of show¬ 
ing of jurisdictional amount in gen¬ 
eral. 

U.S.—Thomson v. Gaskill, Neb., 62 
S.Ct. 673, 315 U.S. 442, 86 L.Ed 
951. 

Carroll v. Somervell, C.C.A.N.T., 
116 F.2d 918—S. S. Kresge Co. v. 
Amsler, C C.A.Mo., 99 F.2d 503, cer¬ 
tiorari denied 69 S.Ct. 582, 306 U.S. 
641, 83 D.Ed. 1041—Electro Thera¬ 
py Products Corporation v. Strong, 
C.C.A.Cal., 84 F.2d 766, 

Calhoun v. Lange, D.C.Md., 40 F. 
Supp. 264—Reese v. Holm, D.C. 
Minn., 31 F.Supp. 435—Catanzaritti 
V. Bianco, D.C.Pa., 30 P.Supp. 873. 

(2) Suit should have been dismiss¬ 
ed, on defendant's motion to dis¬ 
miss, where the allegation as to the 
amount in controversy in plaintiff’s 
pleading, which was merely formally 
sufficient, was not supported by alle¬ 
gations of fact in the pleading or by 
any evidence outside the pleading. 
U.S.—KVOS, Inc. V. Associated Press, 

Wash., 67 act. 197, 299 U.S. 269. 
81 L.Ed. 183. 

<3) Where allegation as to juris- 
I dictional amount in bill of complaint 
was traversed by answer, court made 
no adequate finding on such fact is¬ 
sue, and record contained no evidence 
supporting allegation, bill should 
have been dismissed for want of ju¬ 
risdiction. 

U.S.—^McNutt V. McHenry Chevrolet 
Co., Ind., 66 S.Ct. 785, 298 U.S. 190, 
80 L.Ed. 1141—^McNutt v. General 
Motors Acceptance Corporation of 
Indiana, Ind., 56 S.Ct. 780, 298 U. 
S, 178, 80 L.Ed. 1135. 

(4) Evidence held sufficient to sup¬ 
port finding of existence of jurisdic¬ 
tional amount. 

U.S.—Celite Corporation v. Dicalite 
Co., aC.A.Cal., 96 F.2d 242, certio¬ 
rari denied Celite Corporation v. 
Decalite Co., 59 S.Ct. 101, 305 U.S. 
633, 83 L.Ed. 407. 

Collusive transfer 

U.S.—Town of Lantana ▼. Hopper, C. 
C.A.Fla,, 102 F.2d 118. 

Suits respecting trade-marks 

(1) Where defendant charged with 
trade-mark infringement operated a 
single filling station In Connecticut, 
from which it sold motor fuel and 
oils largely to residents of Connecti¬ 
cut, but it appeared that some part 
of gasoline allegedly sold under an 
infringing mark crossed the state 
line, assertion of federal jurisdic¬ 
tion under 15 U.S.C.A. $ 97, on 

ground that alleged infringing use 
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' was in "interstate commerce," was 
j not so plainly unsubstantial as to re¬ 
quire dismissal of complaint for lack 
of jurisdiction. 

U.S.—Pure Oil Co. v. Puritan Oil Co., 
C.C.A.Conn., 127 F.2d 6. 

(2) On the other hand, proof, in 
such case, that translucent globes, 
intended for use as signs and bear¬ 
ing alleged infringing mark, had 
come into Connecticut from Indiana 
would not establish that alleged in¬ 
fringing use was in "interstate com¬ 
merce" so as to establish federal ju¬ 
risdiction under 15 U.S.C.A. § 97. 
U.S.—Pure Oil Co. v. Puritan Oil Co., 
supra. 

Pindings of fact and conclusions of 
law 

In an equity suit in which a mo¬ 
tion to dismiss was made on the 
ground that jurisdiction was denied 
by statute, it was held that the mo¬ 
tion admitted the facts as alleged in 
the bill and, therefore, that no spe¬ 
cial findings of fact and conclusions 
of law, as contemplated by former 
Equity Rules, Rule 70l^, were re¬ 
quired, in addition to opinion written 
in connection with dismissal. 

U.S.—Helmbright v. John A. Gebe- 
lein, Inc., D.C.Md., 19 F.Supp. 621. 

2. U.S.—Bitterman v. Louisville & 
N. R. Co., La., 28 S.Ct. 91, 207 U. 
S. 205, 52 L.Ed. 171, 12 Ann.Cas. 
693. 

Chambers v. Anderson, C.C.A- 
Tenn., 58 F.2d 161. 

Builders & Manufacturers Mut. 
Casualty Co. v. Paquette, D.C.Me., 
21 F.Supp. 858. 

Galveston County Drainage Dist. 
No. 3 V. Foster, C.C.A.Tex., 284 F. 
932—Fourth Nat. Bank of Mont¬ 
gomery V. Portsmouth Cotton Oil 
Refining Corporation, C.C.A.Ala., 
284 P. 718—Thronateeska Pecan 
Co. V. Matthews, C.C.A.Ga., 277 F. 
361—^Donati v. Cleveland Grain Co., 
Va., 221 F. 168, 137 C.C.A. 68— 
Every Evening Printing Co. v. But¬ 
ler, Del., 144 P. 916, 79 C.C.A. 657. 
26 C.J. p 789 note 23. 

Znsufflclexit challenge as to Jurlsdlc- 
tional amount 

In a case arising in a federal court 
In New Jersey before the Federal 
Rules of Civil Procedure, 28 U.S.C.A., 
became operative, in which defend¬ 
ant merely denied the truth of the 
matter contained in the complaint, 
the view was taken that plaintiff was 
not required to support with proof 
his averment that the requisite ju¬ 
risdictional amount was involved, in 
view of defendant's failure to plead 
to the jurisdiction on that ground. 
U.S.—^Lang Co, v. Fort, C.C.A.N.J., 76 
P.2d 27. 
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such proof is not of itself ground for dismissal.^ 
However, even though jurisdictional averments are 
not challenged and may be taken as true in the first 
instance, the burden of showing by the admitted 
facts that the federal court has jurisdiction rests on 
the party seeking the exercise of such jurisdiction,^ 
and, if there is any doubt as to the good faith of the 
allegations, the court may call for their justification 
by proof.® 

The question of collusion in fixing jurisdiction 
may be determined by the court,® or submitted to 
the jury under proper instructions.^ The view has 
been taken that there cannot be any preliminary 
hearing as to jurisdiction of the person under Fed¬ 
eral Rules of Civil Procedure, Rule 12 (d), 28 U.S. 
C.A., where defendant’s answer does not tender any 
appropriate issue.® 

According to some authority, a motion to dismiss 
for lack of jurisdiction of the subject matter or per¬ 
son, improper venue, or insufficiency of process or 
service thereof should not be granted if any material 


fact is disputed by counter-affidavits, depositions, or 
documents.® 

Failure to prosecute suit. Before dismissing a 
suit for want of due diligence in prosecution, the 
court must hear all testimony relevant to the ques¬ 
tion of whether due diligence was actually used, in 
order properly to exercise its discretion.^® In deter¬ 
mining whether a suit should be dismissed for want 
of diligence in prosecution, the question of due dili' 
gence in prosecuting the suit is a “question of fact”’ 
to be shown to the court by proper proof.^^ 

§ 855. - Admissions and Assumptions 

A motion to dismiss a pleading admits for the pur¬ 
poses of the motion, all material and relevant facts well 
pleaded in the complaint, and such facts must be taken 
as true. 

As a general rule, a motion to dismiss a pleading, 
such as a complaint, declaration, or petition, admits 
for the purpose of the motion, all material and rele¬ 
vant facts well pleaded in the complaint.^2 As oth- 


3. U.S.—^Every Evening Printing 
Co. V. Butler, Del., 144 P, 916, 75 
C.C.A. 657. 

25 C.J. p 792 note 65. 

4. U.S.—Gibbs v. Buck, Fla., 59 S. 
Ct. 725, 307 U.S. 66, 83 L.Ed. 1111. 

5. U.S.—Gibbs v. Buck, supra. 
Pleading and evidence 

On motion to dismiss action seek¬ 
ing equitable relief in federal court 
as not involving jurisdictional 
amount, pleading and evidence must 
show such required amount to be of 
the value of the particular and lim¬ 
ited thing sought to be accomplished 
by the action. 

U.S.—Bidder Bros. v. Blethen, C.G.A. 
Wash,, 142 P.2d 395. 

6. U.S. — Briggs V. Traders’ Co., C.C. 
W.Va., 145 F. 254—Board of Com'rs 
of Lake County v. Schradsky, Colo., 
97 F. 1, 38 C.C.A. 17. 

25 C.J. p 793 note 77. 

7. U.S.—Board of Com’rs of Lake 
County V. Schradsky, supra. 

25 C.J. p 793 note 78. 

3. U.S.—Levin v. Brumberg, D.C.N. 

T., 42 F.Supp. 747. 

9. U.S.—Tudin v. Carroll, D.C.Ark., 
57 F.Supp. 793. 

10. D.C.—N'eel v. Barbra, 136 P.2d 
269, 78 U.S.APP.D.C. 13. 

11. D.C.—^Neel v, Barbra, supra. 

12. U.S.—E. L. "Bunch” Hullet, Inc. 
V. Universal C.I.T. Credit Corp., C. 
A.Kan., 259 P.2d 685—Coleman v. 
Johnston, C.A.I11., 247 F.2d 273— 
Homan Mfg. Co. v. Busso, C.A.I11., 
233 F.2d 547—^Parkinson v. Cali¬ 
fornia Co., C.A.Wyo., 233 F.2d 432 
—Olan Mills, Inc., of Tenn. v. En¬ 
terprise Pub. Co., C.A.La., 210 P. 


2d 895—^Interstate Natural Gas Co. 
V. Southern Cal. Gas Co., C.A.Cal, 
209 P.2d 380—^Harris v. Capehart- 
Parnsworth Corp., C.A.Mo., 207 P. 
2d 512—Kingwood Oil Co. v. Bell. 
C.A.I11., 204 P.2d 8—Davis v. Tur¬ 
ner, C.A.Tex., 197 P.2d 847—By an 
V. Bethlehem Sparrows Point Ship¬ 
yard, C.A.Md., 192 P.2d 636— 
Schmidt v. U. S., C.A.Kan., 179 P. 
2d 724, certiorari denied 70 S.Ct. 
1007, 339 U.S. 986, 94 L.Ed. 1388— 
Slater, for and on Behalf of the 
N. L. B. B. V. Denver Bldg, and 
Const. Trades Council, C.A.C 0 I 0 ,, 
175 F.2d 608—Frederick Hart & 
Co. V. Becordgraph Corp., C.A.Del., 
169 F.2d 580—^Aralac, Inc. v. Hat 
Corp. of America, C.C.A.Del., 166 
F.2d 286—Gulf Coast Western Oil 
Co. V. Trapp, C.C.A.Okl., 165 P.2d 
343—Bose v. Bose, C.C.A.Miss., 162 
P.2d 587—Spears v. Spears, C.C.A. 
Mich., 162 F.2d 345, certiorari de¬ 
nied 68 S.Ct. 78, 332 U.S. 768, 92 L. 
Ed, 353—^Knox v. Ingalls Ship¬ 
building Corp., C.C.A.Miss., 158 P. 
2d 973—^Porter v. Karavas, C.C.A. 
N.M., 157 P.2d 984—^Fuerst v. Noell, 
C.C.A-MO., 156 F.2d 257—Mitchell 
V. Wright, C.C.A.Ala., 154 P.2d 924, 
certiorari denied 67 S.Ct. 96, 329 

U.S. 733, 91 L.Ed. 633—Wooten v. 
Wooten, C.C.A.N.M., 151 P.2d 147, 
161 A.L.B. 1027—Jay v. Chicago 
Bridge & Iron Co., C.C.A.Utah, 150 
F.2d 247—Carroll v. Morrison Ho¬ 
tel Corp., C.C.A.I11., 149 F.2d 404 
—Cool V. International Shoe Co., 
C.C.A.MO., 142 F.2d 318—Vilter 
Mfg. Co. V. Loring, C.C.A,I11., 136 
F.2d 466—Galbreath v. Metropoli¬ 
tan Trust Co. of California, C.C.A. 
Colo., 134 F.2d 669—Cohen v. U. S., 
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C.C.A.Mlnn., 129 F.2a 733—Grand 
Bap ids Furniture Co. v. Grand 
Bapids Furniture Co., C.C.A.Ill., 
127 P.2d 245—^Zeligson v. Hartman- 
Blair, Inc, C.C.A.Kan., 126 F.2d 
595—Price v. Block, C.C.A.I11., 124 
P.2d 738—Handles v. Guardian 
Life Ins. Co. of America, C.C.A. 
Colo., 115 F.2d 994—U. S. v. Meyer, 
C.C.A.I11., 113 P.2d 387, certiorari 
denied 61 S.Ct. 174, two cases, 311 

U. S. 706, 85 L.Ed. 459—Elkhardt & 
Becker Brewing Co. v. Kavanagh, 
C.C.A.Mich., 112 F.2d 751—La Vec- 
chia V. First Nat. Bank of Tampa, 
C.C.A.Fla., 112 P.2d 145—Bommel 

V. Metropolitan Life Ins. Co., C.C. 
A.Ky., 70 F.2d 832. 

Highway Paving Co. v. Haus- 
man, D.C.Pa., 171 F.Supp. 768— 
Mayor and Council of New Castle 
V. U. S., D.C.Del., 162 F.Supp. 243— 
U. S. V. Goldberg, D.C,Pa., 159 F. 
Supp. 151—Simmonds Aeroces- 
sories, Limited v. Elastic Stop Nut 
Corp. of America, D.C.N.J., 158 F. 
Supp. 277—Green v. Turkish, D.C. 
N.Y., 158 F.Supp. 195—Wagner v. 
New York, O. & W. By., D.C.Pa., 
146 F.Supp. 926—Freedman v. Phil¬ 
adelphia Terminals Auction Co,, D. 

C. Pa., 145 F.Supp, 820—Johnson v. 
Mansfield Hardwood Lumber Co„ 

D. C.La., 143 F.Supp. 826, affirmed, 
C.A., 242 F.2d 45—^Bernstein v. Her- 
ren, D.C.N.Y., 136 F.Supp. 493— 
Brennan v. U. S., D.C.Conn., 129 F. 
Supp. 155, affirmed, C.A., 221 F.2d 
120—^U. S. ex rel. Peters v. Car- 
son, D.C.Pa., 126 F.Supp. 137— 
Buflno V. U. S., D.CJST.Y., 126 F. 
Supp. 132—Ginsburg v. Stern, D.C. 
Pa., 125 F.Supp. 596, affirmed, C.A., 
225 P.2d 246—U. S. v. One 1963 
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erwise expressed, a motion to dismiss a complaint 
for failure to state a claim on which relief can be 
granted admits the existence and validity of the 
claim as stated but challenges plaintiff’s right to re¬ 


lief.13 It follows that for the purpose of the motion, 
all material and relevant allegations of fact in the 
complaint which are well pleaded must be taken as 
true the court must treat the allegations or facts 


Oldsmobile "88’* Two Door Sedan, 
D.C.Fla., 122 F.Supp. 488—U. S. v. 
American Radiator & Standard 
Sanitary Corp., D.C.Minn., 115 F. 
Supp. 422—In re Silver, D.C.Ill., 109 
F.Supp. 200, affirmed, C.A., 204 F. 
2d 259—Idaho Maryland Mines 
Corp. V. U. S., 104 F.Supp. 576, 122 
Ct.Cl. 670—Smith v. Carter Oil Co., 
D.C.La., 104 F.Supp. 463—Whit¬ 
tington V. Johnston, D.C.Ala., 102 
F.Supp. 352, affirmed, C.A., 201 F. 
2d 810, certiorari denied 74 S.Ct. 
103, 346 U.S. 867, 98 L.Ed. 377— 
William A. Meier Glass Co. v. 
Anchor Hocking Glass Corp., D.C. 
Pa., 95 F.Supp. 264—Fredstrom v. 
Giroux Post, No. 11 of American 
Legion, D.C.Mich., 94 F.Supp. 983— 
Reilmg V. Lacy, D.C.Md., 93 F. 
Supp. 462, appeal dismissed 71 S.Ct. 
614, 341 U.S. 901, 95 L.Ed. 1341— 
Solomon v. Neisner Bros., D.C.Pa., 
93 F.Supp. 310, affirmed, C.A., 187 
F.2d 735—^Nash v. Terminal Serv¬ 
ices, D.C.Va., 85 F.Supp. 545—Le 
Clair V. Swift, D.C.Wis., 76 F.Supp. 
729—American President Lines v. 

U. S. D.C.N.Y., 75 F.Supp. 110— 
Styles V. Local 74, United Broth, 
of Carpenters & Joiners of Ameri¬ 
ca, AFL, D.C.Tenn., 74 F.Supp. 499 
—Refoule v. Ellis, D.C.Ga., 74 F. 
Supp. 336—^Williams v. Walnut 
Park Plaza, D C.Pa., 68 F.Supp. 957 
—Porter v. Butts, D.C.Ohio, 68 F. 
Supp. 516—^U. S. V. Cattaraugus 
County, D.C.N.T., 67 F.Supp. 294— 
Manhattan Life Ins. Co. of New 
York v. Manger, D.C.N.J., 66 F. 
Supp, 670—Bowles v. Sachnoft, D. 

C. Pa., 65 F.Supp. 538—Curacao 
Trading Co. v. William Stake & 
Co., D.C.N.Y., 61 F.Supp. 181—Koon 

V. Bottolfsen, D.C.Idaho, 60 F.Supp. 
316—New Amsterdam Cas. Co. v. 
Berger, D.C.Mich, 59 F.Supp. 994 
—^Walling V. Black Diamond Coal 
Mm. Co-, D.C.Ky., 59 F.Supp. 348 
—Jerry Vogel Music Co. v. Ed¬ 
ward B. Marks Music Corporation, 

D. C.N.T., 56 F.Supp. 779—Snyder v. 
John J. Casale, Inc., D.C.N.Y., 49 
F.Supp. 926—Hunt v. Crumhoch, D. 
C.Pa., 44 F.Supp. 796—Flanigan v. 
Security-First Nat. Bank of Los 
Angeles, D.C.Cal., 41 F.Supp. 77— 
Horlick’s Malted Milk Corporation 
V. Horlick, D.C.Wis., 40 F.Supp. 501 
—Kuhn V. Pacific Mut. Life Ins. 
Co. of California, D.C.N.Y., 37 F. 
Supp. 102—^Remer v. Czaja, D.C. 
Md., 36 F.Supp. 629—^Eberle v. Sin¬ 
clair Prairie Oil Co., D.C.Okl., 35 
F.Supp. 296, affirmed, C.C.A., 120 
P.2d 746, 135 A.L.R. 1494—Securi¬ 
ties and. Exchange Commission v. 
Gilbert, D.C.Ohio, 29 F.Supp. 654— 
Holland v. Majestic Radio & Tele-, 


vision Corporation, D.C.N.Y., 27 F. 
Supp. 990. 

Corn Exchange Bank v. Miller, 
D.C.N.Y., 15 F.2d 456. 

Golaris v. Jewel Tea Co., D.C.Ill., 
22 P.R.D. 16—^Metropolis Bending 
Co. V. Brandwen, D.C.Pa., 8 P.R.D. 
296—Overly v. Overly, D.C.Pa., 4 
P.R.D. 312—^Land v, Prudhomme 
Oil Co., D.C.Da., 3 F.R.D. 377— 
Brookshire v. Whittemore, D.C.Ky., 
2 P.R.D. 549—Mutual Life Ins. Co. 
of New York v. Benton, D.C.Mo., 1 
P.R D. 151—Sun Oil Co. v. Pfeiffer, 
D.C.Okl., 1 P.R.D. 119. 

D.C.—Mayflower Hotel Stockholders 
Protective Committee v. Mayflower 
Hotel Corp., 173 P.2d 416, 84 U.S. 
App.D.C. 275—Lamb v. Patterson, 
154 F.2d 319, 81 U.S.App D.C. 43, 
reversed on other grounds 67 S.Ct. 
448, 329 U.S. 639, 91 L.Ed. 485— 
Lucking v. Delano, 122 P.2d 21, 74 
App.D.C. 134. 

Gutnayer v. McGranery, D.C., 108 
F.Supp. 290—Colonial Airlines v. 
Adams, D.C., 87 F.Supp. 242, ap¬ 
peal dismissed 70 S.Ct. 490, 338 U. 
S. 947, 94 L.Ed. 584—Hood v. De¬ 
fense Homes Corp., D.C., 83 F.Supp. 
365—^National Maritime Union of 
America v. Herzog, D.C., 78 P. 
Supp. 146, affirmed 68 S.Ct. 1529, 
334 U.S. 854, 92 LEd. 1776. 
Modification 

A motion to dismiss complaint ad¬ 
mits as true all the allegations there¬ 
of as modified by the provisions of 
contract and other exhibits annexed 
to the complaint. 

U.S.—Imperial Oil & Gas Products 
Co. V. United Gas Pipe Line Co., 
D.C.La., 77 F.Supp. 336. 

13. U.S,—^Dennis v. Village of Tonka 
Bay, C.C.A.Minn., 151 P.2d 411— 
Leimer v. State Mut. Life Assur. 
Co. of Worcester, Mass., C.C.A.Mo,, 
108 P.2d 302. 

Gottesman v. General Motors 
Corp., D.C.N.Y., 171 F.Supp. 661— 
U. S. V. American Radiator & 
Standard Sanitary Corp,, D.C.Minn., 
115 F.Supp. 422—Gihson v. Reyn¬ 
olds, D.C.Ark., 77 F.Supp. 629, af¬ 
firmed, C.A., 172 P.2d 96, certiorari 
denied 69 S Ct. 1170, 337 U.S. 925, 
93 L.Ed. 1733—Eberle v. Sinclair 
Prairie Oil Co., D C.OkL, 35 F.Supp. 
296, affirmed, C.C.A., 120 F.2d 746, 
135 A.L.R. 1494. 

Ritchie v. Atlantic Refining Co., 
D.C.N. J., 7 F.R D. 671. 

Attached papers 

A motion to dismiss a complaint 
admits all well pleaded facts of com¬ 
plaint, including those contained in 
attached affidavits or exhibits made 
a part thereof. 


U.S.—Newport Industries v. Lake 
Charles Metal Trades Council, D.C. 
La., 85 F.Supp. 517, reversed on 
other grounds, C.A., 181 F.2d 820. 

14, U.S—Guessefeldt v. McGrath, 
App.DC, 72 set. 338, 342 U.S. 308, 
96 L.Ed. 342—^U. S. v. New Wrinkle, 
Ohio, 72 S.Ct. 350, 342 U.S. 371, 96 
L.Ed. 417. 

Jung V. K. & D. Min. Co., C.A.Ill., 
260 F.2d 607—Page v. Cameron 
Iron Works, Inc., C.A.Tex., 259 F. 
2d 420—Securities and Exchange 
Commission v. Insurance Securi¬ 
ties, C.A.Cal., 254 F.2d 642, certio¬ 
rari denied 79 S.Ct. 38, 358 U.S. 
823, 3 L.Ed.2d 64—Lada v. Wilkie, 
C.A.N.D., 250 F.2d 211—Ryan v. 
Scoggin, C.A.N.M., 245 F.2d 54— 
Lehrer v. McCloskey Homes, Inc., 
C.A.Pa., 245 F.2d 11—U. S. v. Rus¬ 
sell, C.A.R.L, 241 P.2d 879—Great 
Northern Ry. Co. v. Lumber and 
Sawmill Workers, Local Union No. 
2409, C.A.Mont., 232 F.2d 628, cer¬ 
tiorari denied 77 S.Ct. 56, 352 U.S. 
837, 1 L.Ed.2d 55—^Darnell v. Tom¬ 
linson, C.A.Fla., 220 F.2d 894—Hoy 
V. Progress Pattern Co., C.A.Mich., 
217 P.2d 701—First Nat. Bank in 
Wichita v. Luther, C.A.Kan., 217 P. 
2d 262—^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C.A.La., 213 P.2d 702—Yuba 
Consol. Gold Fields v. Kilkeary, C. 
A.CaL, 206 P.2d 884—Bruce v. Stil- 
well, C.A.Tex., 206 F.2d 654—^Amer¬ 
ican Universal Ins. Co. v. Sterling, 
C.A.Pa., 203 P.2d 159—Chicago & 
N. W. Ry. V. First Nat. Bank of 
Waukegan, C.A.Ill., 200 P.2d 383—> 
Pheiffer v. Pennsylvania R. Co., C. 
A.Ohio, 186 P.2d 568—^Vrooman v. 
Beech Aircraft Corp., C.A.Kan., 183 
F.2d 479—Socony-Vacuum Oil Co. 
V. Allied Oil Corp., C.A.Ill., 178 P. 
2d 239, certiorari denied 70 S.Ct. 
673, 339 U.S. 938, 94 L.Ed. 1355— 
Asher v. Ruppa, C.A.Wis., 173 F.2d 
10—Riley v. Dun & Bradstreet, C. 
A.Tenn., 172 P.2d 303—Hilliard v. 
Brown, C.A.Ga., 170 F.2d 397— 
Montgomery Ward & Co. v. Danger, 
C.C.A.MO., 168 P.2d 182—Union 
Planters Nat. Bank v. Henslee, C.C. 
A.Tenn., 166 P.2d 993, reversed on 
other grounds 69 S.Ct. 290, 335 U. 
S. 695, 93 L.Ed. 259, rehearing de¬ 
nied 69 S.Ct. 601, 336 U.S. 915, 93 
L.Ed. 1078—^U. S. ex rel. Johnson 
V. Goldstein, C.C.A.7, 168 P.2d 916 
—^Maryland Cas. Co. v. Glassell- 
Taylor & Robinson, C.C.A.La., 156 
F.2d 619—^King v. Columbian Car¬ 
bon Co., C.C.A.Tex., 162 P.2d 636— 
John B. Kelly, Inc., v. Lehigh Nav. 
Coal Co., C.C.A.Pa., 151 F.2d 743,. 
certiorari denied 66 S.Ct. 630, Z2T 
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U.S. 779, 90 L..Ed. 1007—Picking v. 
Pennsylvania R, Co., C.C.A.Pa., 151 
F.2d 240, rehearing denied 162 F.2d 
753—^Fourace v. Bowles, Em.App., 
148 F.2d 97, certiorari denied 65 S. 
€t. 1573, 325 U.S. 884, 89 L.Ed 
1999—Ledbetter v. Farmers Bank 
& Trust Co., C.C.A.N.C., 142 F.2d 
147, certiorari denied 65 S.Ct. 48, 
323 U.S. 719, 89 L.Ed. 578, rehear¬ 
ing denied 65 S.Ct. 112, 323 U.S. 
813, 89 L.Ed. 647, rehearing denied 
65 S.Ct. 682, 324 U.S. 886, 89 L.Ed. 
1435, motion denied 65 S.Ct. 1189, 
325 U.S. 837, 89 L.Ed. 1963—Hart¬ 
man V. Bank of America Nat. Trust 
& Savings Ass’n, C.C.A.Cal., 137 F 
2d 945—Cooperative Transit Co. v 
West Penn Electric Co., C.C.A.W 
Va., 132 F.2d 720, certiorari denied 
63 S.Ct. 857, 318 U.S. 779, 87 L.Ed. 
1147—Price v. Block, C.C.A.Ill., 124 
F.2d 738. 

Gottesman v. General Motors 
Corp.. D.C.N.T., 171 F.Supp. 661— 
Caribbean Cruise Lines, Inc. v. 
Swiss Credit Bank, New York 
Agency, D.C.N.T., 170 F.Supp. 567 
—Felix V. Government of the Vir¬ 
gin Islands, D.C.Virgin Islands, 167 
F.Supp. 702—Tate v. City of 
Eufaula, Ala., D.C.Ala., 165 F.Supp. 
303—Rosen v. Fidelity & Cas. Co. 
of New York, D.C.Pa., 162 F.Supp. 
211—Phaire v. Merwin, D.C.Virgin 
Islands, 161 F.Supp. 710—H-M-H 
Pub. Co. V. Playboy Records, Inc., 
D.C.Ill., 161 F.Supp. 540—U. S. v. 
40 Acres of Land Situate in Nenana 
Recording Precinct, Fourth Divi¬ 
sion, Territory of Alaska, D.C. 
Alaska, 160 F.Supp. 30, adhered to 
162 F.Supp. 939—Jacques Krijn En 
Zoon V. Schrijver, D.C.N.Y., 151 F, 
Supp. 955—Holmes v. Henderson, 
D.C.Nev., 145 F.Supp. 832, affirmed, 

C. A., 249 P.2d 529—^Don George, 
Inc. V. Paramount Pictures, Inc., 

D. C.La., 145 F.Supp. 523—U. S. v. 
Public Utilities Commission of 
California, D C.Cal., 141 F.Supp. 
168, affirmed 78 S.Ct. 446, 355 U.S. 
534, 2 L.Ed.2d 470, rehearing de¬ 
nied 78 S.Ct. 713, 356 U.S. 925, 2 
L.Ed.2d 760—New York Cent. R. 
Co. V. Brotherhood of R. R. Train¬ 
men, D.C.Ohio, 140 F.Supp. 273, 
affirmed, C.A., 246 F.2d 114, certio¬ 
rari denied 78 S.Ct. 140, 355 U.S. 
877, 2 L.Ed.2d 107—Schustack v. 
Herren, D.C.N.Y., 136 F.Supp. 850, 
affirmed, C.A., 234 F.2d 134—Sanib 
Corp. V. United Fruit Co., D.C.N. 
Y., 135 F.Supp. 764—^Hoxie School 
Dist. No. 46 of Lawrence County, 
Ark. V. Brewer, D.C.Ark., 135 F. 
Supp. 296—Robinson v. Harris, D. 

C. Pa., 135 F.Supp. 239—Field’s Es¬ 
tate V. U. S., D.C.N.Y., 131 F.Supp. 
76—^Desert Beach Corp. v. U. S., 

D. C.Cal., 128 F.Supp. 581—Ozark 
Dam Constructors v. U. S., 127 F. 
Supp. 187, 130 Ct.Cl. 354—Simp¬ 
son V. Steen, D.C.Utah, 127 F.Supp. 
132—^Aleut Community of St. Paul 


Island V. U. S., 117 F.Supp. 427, 127 
Ct.Cl. 328—Ketcher v. Sheet Metal 
Workers’ Intern. Ass’n, D.C.Ark., 
115 F.Supp. 802—Smith v. U. S., 
D.C.Del., 113 F.Supp. 131—Strategi¬ 
cal Demolition Torpedo Co. v. U- 
S, Ct.Cl., 110 F.Supp. 264—In re 
Silver, D.C.Ill., 109 F.Supp 200, 
affirmed, C.A., 204 P.2d 259—Mc¬ 
Nutt V. United Gas, Coke & Chem¬ 
ical Workers of America, D.C.Ark., 

C. I.O., 108 F.Supp. 871—Neiman- 
Marcus Co. v. Lait, D.C NY., 107 F. 
Supp. 96—Isbrandtsen Co. v. Local 
1291 of Intern. Longshoremen’s 
Ass’n, D.C.Pa., 107 F.Supp. 72, af¬ 
firmed, C.A., 204 P.2d 495—^Public 
Adm’r of N. Y. County v. McGrath, 

D. CN.Y., 104 F Supp. 834—^Rosen v. 
Underwriters at Lloyd’s of London, 
D.C.Pa., 100 F.Supp. 825—Shapiro 
V. Royal Indem. Co., D.C.Pa., 100 
F.Supp. 801—Garden City Chamber 
of Commerce v. Wagner, D.C.N.Y., 
100 F.Supp. 769—Joseph v. Farns¬ 
worth Radio & Television Corp., D. 
C.N.Y., 99 F.Supp. 701, affirmed, C. 
A., 198 F.2d 883—Schreiber v. Butte 
Copper & Zinc Co., D.C.N.Y., 98 F. 
Supp. 106—Telechron, Inc., v. Pa- 
rissi, D.C.N.Y., 97 F.Supp. 355— 
Garcia v. Hilton Hotels Intern., D. 
C Puerto Rico, 97 F.Supp. 5—Strad- 
ley V. Glenn, D.C.Ky., 95 F.Supp. 
270, appeal dismissed, C.A., 193 F. 
2d 522—Sharkey v. National Broad¬ 
casting Co., D.C.N.Y., 93 F.Supp. 
986—Solomon v. Neisner Bros., D. 
C.Pa., 93 F.Supp. 310, affirmed, C. 
A., 187 F.2d 735—Michael v. St. 
Paul Mercury Indem. Co., D.C.Ark., 
92 F Supp. 140—Rank v. Krug, D. 
C.Cal., 90 F.Supp. 773—^Kansas City 
Southern Ry. Co. v. Morley, D.C. 
Ark., 88 F.Supp. 300—Carl Gut- 
mann & Co. v. Rohrer Knitting 
Mills, D.C.Pa., 86 F Supp. 506— 
Tuthill V. Wilsey, D.C.Ill., 85 F. 
Supp. 586, affirmed, C.A., 182 P.2d 
1006—Pittston-Luzerne Corp. v. U. 
S., D.C.Pa., 84 F.Supp. 800— 
Schmidt v. U. S., D.C.Kan., 84 F. 
Supp. 496, affirmed C.A., 179 P.2d 
724, certiorari denied 70 S.Ct. 1007, 
339 U.S. 986, 94 L.Ed. 1388—United 
Shoe Workers of America, C.I.O., v. 
Le Danne Footwear, D.C.Mass., 83 
F.Supp. 714—^Mills V. United Ass’n 
of Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, D.C.Mo., 
83 F.Supp. 240—Cocuzza v. Beryl¬ 
lium Corp., D.C.Pa., 81 F.Supp. 673 
—Ostroff V. Johnson, D.C.N.J., 78 
F.Supp. 718—^Fash v. Clayton, D. 
C.N.M, 78 F.Supp. 359—^McGuire v. 
Parker, D C.Mo., 78 F.Supp. 199— 
Miller v. Howe Sound Mm. Co., D. 
C.Wash., 77 F.Supp. 540—Neal v. 
Pennsylvania R. Co., D.C.N.Y., 77 F. 
Supp. 423—^International Long¬ 
shoremen’s Warehousemen’s Un¬ 
ion, Local 6, C. I. O. V. Sunset Line 
& Twine Co., D.C.Cal., 77 F.Supp. 
119 —Brunell v. U. S., D.C.N.Y., 77 
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F.Supp. 68—^McGlothurn v. Louisi¬ 
ana & A. R. Co., D.C.La,, 76 F.Supp. 
848—Gehman v. Smith, D.C.Pa., 76 
F.Supp. 805—Creedon v. Bowman, 
D.C.Pa., 75 F.Supp. 265—Southern 
Music Pub. Co. V. Walt Disney Pro¬ 
ductions, D.C.N.Y., 73 F.Supp. 580 
—Dean v. Bituminous Cas. Corp., 
D.C.La., 72 F.Supp. 801—Hawaiian 
Tuna Packers v. International 
Longshoremen’s and Warehouse¬ 
men’s Union, C. I. O., D.C.HawaiL 
72 F Supp. 562—Grossman v^ 
Young, D.C.N.Y., 72 F.Supp. 375— 
Curtis V. Drybrough, D.C.Ky., 70' 
F.Supp. 151—Pettier v. Springmei- 
er Shipping Co., D.C.Pa., 68 F.Supp. 
629—Laclede Steel Co. v. Silas Ma¬ 
son Co., D.C.La., 67 F.Supp. 751— 

U. S. V. Silliman, D.C.N.J., 65 F. 
Supp. 665—Carras v. Monaghan, D. 
C.Pa, 65 F.Supp. 658—Ward v. U. 
S., D.C Ark., 65 F.Supp. 9, affirmed, 
C.C.A., 158 F.2d 499, certiorari de¬ 
nied 67 S.Ct. 1535, 331 U.S. 844, 91 
L.Ed. 1864—^U. S. v. Samuel Dunkel 
& Co., D.C.N.Y., 61 F.Supp. 697— 
Texas & P. Ry. Co. v. Brotherhood 
of R. Trainmen, D C.La., 60 F.Supp. 
263—^Witiak v. Delaware & H. R. 
Corp., D.C.Pa., 59 F.Supp. 1009, af¬ 
firmed, C.C.A., 153 P.2d 379—Brown 

V. McLanahan, D.C.Md., 58 F Supp. 
345, reversed on other grounds, C.C. 
A., 148 P.2d 703, 159 A.L.R. 1058—D. 
Bowles V. Silverman, D.C.S.C., 57 F. 
Supp. 990, appeal dismissed, C.C.A., 
145 P.2d 1022—Chesapeake & Ohio 
Ry. Co. V. Harris Stanley Coal & 
Land Co., D C.Ky., 66 F.Supp. 849, 
reversed, C.C.A., 154 F.2d 450, cer¬ 
tiorari denied 67 S.Ct. Ill, 329 U.S. 
761, 91 L.Ed. 656—Keyer v. Hope 
Estates, D C.N.Y., 53 F.Supp. 1004— 
Inland Empire Dist. Council, Lum¬ 
ber and Sawmill Workers Union, 
Lewiston, Idaho v. Graham, D.C. 
Wash., 53 F.Supp. 369, appeal dis¬ 
missed C.C.A., 142 F.2d 455—Brown 
V. Banana Distributors of Connecti¬ 
cut, D.C.Conn., 62 F Supp. 804— 
Crosney v. Edward Small Produc¬ 
tions, D.C.N.Y., 52 F.Supp. 559- 
Sims V. United Pacific Ins. Co., D. 
C.Idaho, 51 F.Supp. 433—Cleveland 
V. Higgins, D.C.N.Y., 50 F.Supp. 
188, reversed on other grounds, C. 

C. A., 148 F.2d 722, certiorari de¬ 
nied 66 S.Ct. 27, 326 U.S. 722, 90 L. 
Ed. 428—Rozelle v. Quinn, D.C.Cal., 
47 F.Supp. 740—^Abram v. San Joa¬ 
quin Cotton Oil Co., D.C.Cal., 46 
F.Supp. 969—^Adair v. Ferst, D.C. 
Ga., 45 F.Supp. 824—^Ferguson v. 
Reed, D.C.Pa., 44 F.Supp. 387— 
McDaniel v. Board of Public In¬ 
struction for Escambia County, 
Fla., D.C.Fla., 39 F.Supp. 638— 
Birch V. McColgan, D.C.Cal., 39 F. 
Supp. 358—Crockett v. Wiedemann, 

D. C.Cal., 39 F.Supp. 266—U. S. to 
Use of Kewaunee Mfg. Co. v. U. S. 
Guarantee Co., D.C.N.Y., 37 F.Supp. 
561—^Ellis V. Stevens, D.C.Mass., 37 
F.Supp. 488—Philadelphia-Detroit 
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as admitted^S and assume not only their existence or | truth,but the court must also assume plaintiff^s 


Lines v. Simpson, D.C.W.Va., 37 F. 
Supp. 314, affirmed 61 S.Ct. 622, 312 
U.S. 655. 85 L.Ed. 1104, rehearing 
denied 61 S.Ct. 1107, 313 U.S. 600, 
£5 L.Ed. 1552—^Eberle v. Sinclair 
jPrairie Oil Co., D.C.Okl., 35 P.Supp. 
:296, affirmed, C.C.A., 120 P.2d 746, 
1.35 A.L.R. 1494—George La Monte 
Son V. Quayle & Son Corporation, 

U. C.N.Y., 33 F.Supp. 481-—Deward 
& Rich V. Bristol Savings & Loan 
Corporation, D.C.Va., 29 P.Supp. 
777—^Northern Texas Telephone Co. 

V. City of Sherman, D.C.Tex., 4 P. 
Supp. 554. 

Canuel v. Oskoian, D.C.R.I., 23 
P.R.D. 307—^Lynn v. Valentine, D. 

C. N.Y., 19 P.R.D. 250—Underwood 
V. Maloney, D.C.Pa., 14 F.R,D. 222 
—^U. S. Guarantee Co. v. Moun¬ 
taineer Engineering Co., D.C.Pa., 12 
P.R.D. 620—^Di Silvestro v. U. S. 
Veterans Administration, D.C.N.Y., 
10 P.R.D. 20, affirmed, C.A., 181 F. 
2d 602, certiorari denied 70 S.Ct. 
1014, 339 U.S. 989, 94 L.Ed. 1390— 
Cohen v. Johnson, D.C.Pa., 8 P.R.D. 
37—^American Sur, Co. of New 
York V. First Nat. Bank of New¬ 
foundland, D.C.Pa., 7 P.R.D. 645— 
Bowles V. Sauer, D.C.Pa., 6 F.R. 

D. 571—^Weinrib v. American Bind¬ 
er Co.. D.C.N.Y., 6 P.R.D, 514— 
Porter v. Elliott, D.C.Pa., 5 F.R.D. 
223—U. S. V. Association of Am. 
Railroads, D.C.Neb., 4 P.R.D. 610— 
Package Closure Corporation v. 
Sealright Co., D.C.N.Y., 4 P.R.D, 
114—^Wamsutta Mills v. Cannon 
Mills Co., D.C.N.Y., 3 P.R.D. 234. 

D.C.—Callaway v. Hamilton Nat. 
Bank of Wash., 195 P.2d 556, 90 
U.S.App.D.C. 228—United Trans¬ 
port Service Emp. of America, CIO, 
ex rel. Wash. v. National Media¬ 
tion Bd., 179 P.2d 446, 85 U.S.App. 
D.C. 352—Hearst Radio v. Federal 
Communications Commission, 167 
F.2d 226, 83 U.S.App.D.C. 63. 

Doehla Greeting Cards, Inc. v. 
Summerfleld, D.C., 116 P.Supp. 68— 
Iversen v. U. S., D.C., 63 P.Supp. 
1001, affirmed 66 S.Ct 825, 327 U.S. 
767, 90 L.Ed. 998, rehearing denied 
66 S.Ct. 963, 327 U.S. 819, 90 L.Ed. 
1041. 

Other expressions of role 

(1) Allegations of complaint are 
deemed true. 

U.S.—^U. S. to Use of Kewaunee Mfg. 
Co. V. U. S. Guarantee Co., D.C.N, 
Y., 37 P.Supp, 561. 

(2) Court must accept allegations 
as true. 

U.S.—Abel V. Munro, D.C.N.Y., 27 P. 
Supp. 346. 

(3) Judge must take pleading as 
he finds it. 

U.S.—^Ripperger v. Schroder-Rocke- 
feller & Co., D.C.N.Y., 37 P.Supp. 
375. 


(4) Court will take case as plain¬ 
tiff states it. 

U.S.—Carl Byoir & Associates v. 
Tsune-Chi Yu, C.C.A.N.Y., 112 F. 
2d 885, certiorari denied Tsune-Chi 
Yu v. Carl Byoir & Associates, 61 
S.Ct. 138, 311 U.S. 699, 85 L.Ed. 
463, 

(5) Complaint must be taken at its 
face value on motion to dismiss. 

U.S.—Prance Packing Co. v. Dailey, 

C.C.A.Pa., 166 P.2d 761. 

(6) Court is bound by allegations 
in bill. 

U.S.—Sun Oil Co. v. Pfeiffer, D.C. 

Okl., 1 F.R.D. 119. 

Alternative motion 

Motion to dismiss action or, in lieu 
thereof, to quash return of service 
of summons must be decided on the 
facts averred in complaint, affida¬ 
vits, and deposition, which for the 
purpose of such motion will be ac¬ 
cepted as true. 

U.S.—^Kaffenberger v. Kremer, D.C. 
Pa., 63 F.Supp. 924. 

Read v. Corbitt Co., D.C.Pa., 10 
P.R.D. 126—^Kaffenberger v. Krem¬ 
er, D.C.Pa,, 4 F.R.D. 478. 

15. U.S.—King Edward Emp. Fed¬ 
eral Credit Union v. Travelers In- 
dem. Co., C.A.Fla., 206 P.2d 726 
—Boice V. Boice, D.C.N.J., 48 F. 
Supp. 183, affirmed, C.C.A., 135 F. 
2d 919—Tahir Erk v. Glenn L. Mar¬ 
tin Co., C.C.A.Md., 116 P.2d 865. 

Liberty Mut. Ins. Co. v. Borsari 
Tank Corp. of America, D.C.N.Y., 
122 P.Supp. 646—^Barrett v. Na¬ 
tional Malleable & Steel Castings 
Co., D.CPa., 68 P.Supp. 410. 

Metropolis Bending Co. v. Brand- 
wen, D.C.Pa., 8 P.R.D, 296—Bowles 
V. Sauer, D.C.Pa., 6 P.R.D. 671. 

D.C.—^Domestic & Foreign Commerce 
Corp. V. Littlejohn, 165 P.2d 235, 
83 U.S.App.D.C. 13, reversed on oth¬ 
er grounds Larson v. Domestic & 
Foreign Commerce Corp., 69 S.Ct. 
1457, 337 U.S. 682, 93 L.Ed. 1628, 
rehearing denied 70 S.Ct. 31, 338 

U. S. 840, 94 L.Ed. 614. 

16. U.S.—^Land v. Dollar, App.D.C., 
67 S.Ct. 1009, 330 U.S. 731, 91 L. 
Ed. 1209. 

Ott V. Home Sav. and Loan Ass’n, 
C.A.Cal., 265 P.2d 643—Creswell- 
Keith, Inc. v. Willingham, C.A.Ark., 
264 F.2d 76—Central Ice Cream Co. 

V. Golden Rod Ice Cream Co., C.A. 
Ill., 257 P,2d 417—Sexton v. Barry, 
C.A.Ohio, 233 P.2d 220, certiorari 
denied 77 S.Ct 94, 352 U.S. 870, 1 
L.Ed.2d 76. 

Caribbean Cruise Lines, Inc. v. 
Swiss Credit Bank, New York 
Agency, D.C.N.Y., 170 F.Supp. 667 
-Goff V. U. S., D.C.Me., 159 P.Supp. 
415—Fleming v. John Deere Plow 
Co. of Syracuse, D.C.Pa., 158 P. 
Supp. 399—Kenney v. Killian, D.C. 
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Mich., 133 P.Supp. 671, affirmed, C. 
A., 232 P.2d 288, certiorari denied 
Kenney v. Killian, 77 S.Ct. 84, 352 

U. S. 855, 1 L.Ed.2d 66, and Kenney 

V. Hatfield, 77 S.Ct. 84, 362 U.S. 856, 
1 L.Ed.2d 66—Ginsburg v. Stern, 
D.C.Pa., 125 P.Supp. 696, affirmed, 
C.A., 225 P.2d 245—Dale System, 
Inc. v. Time, Inc., D.C.Conn., 116 F. 
Supp. 627—^U. S. ex rel. May v. 
American Machinery Co., D.C. 
Wash., 116 P.Supp. 160—^Local Un¬ 
ion No. 600, United Auto., Aircraft 
& Agr. Implement Workers of 
America, UAW-CIO v. Ford Motor 
Co., D.C.Mich., 113 F.Supp. 834— 
Santos V. Gallin, D.C.N.Y., 108 P. 
Supp. 831—Joyce v. Wyant, D.C, 
Mich., 105 F.Supp. 979, affirmed, C. 
A., 202 P.2d 863—Opelousas Com¬ 
press Co. V. American Ins. Co., D. 
C.La,, 88 P.Supp. 828, reversed on 
other grounds, C.A., 188 P.2d 236—- 
Russick V. Hicks, D.C.Mich., 85 P. 
Supp. 281—^United Steel Workers 
of America v. Shakespeare Co., D. 

C. Mich., 84 P.Supp. 267—^Michigan 
Consol. Gas Co. v. Panhandle East¬ 
ern Pipe Line Co., D.C.Mich., 83 F. 
Supp. 34, reversed on other 
grounds, C.A., 177 P.2d 942—Hess 
V. Factors Corp. of America, D.C. 
Pa., 80 P.Supp. 727—^Huntley v. 
Gunn Furniture Co., D.C.Mich., 79 
P.Supp. 110—^United Office and 
Professional Workers of America 
V. Smiley, D.C.Pa., 76 P.Supp. 695 
—First Nat. Ben. Soc. v. Garrison, 

D. aCal., 58 P.Supp. 972, affirmed, 

C. C.A., 156 P.2d 622—^Patterson v. 
Chicago & Eastern Illinois R. Co., 

D. C.Ill., 60 F.Supp. 334—Niagara 
Motors Corporation v. McGowan, D. 
C.N.Y., 45 F.Supp. 346—Liquid Car¬ 
bonic Corporation v. Goodyear Tire 
& Rubber Co., D.C.Ohio, 38 P.Supp. 
620—Smith v. Blackwell, D.C.S.C., 
34 P.Supp. 989, affirmed, C.C.A., 115 
P,2d 186. 

Sherwin v. Oil City Nat. Bank, D. 

C. Pa., 18 F.R.D. 188, affirmed, C.A., 
229 P.2d 835—Local 793 UAW-CIO 
V. Auto Specialties Mfg. Co., D.C. 
Mich., 15 P.R.D. 261—Pear v. Hor¬ 
ner Sales Corp., D.C.Pa., 10 P.R.D. 
25—^Woods V. Bank, D.C.Pa., 9 F. 
R.D. 48—Curtis v. George J. Mey¬ 
er Malt <& Grain Corp., D.C.N.Y., 6 
F.R.D. 444—^Munson Line v. Green, 

D. C.N.Y., 6 P.R.D. 14, appeal dis¬ 
missed, C.C.A., 165 P.2d 321—^Por¬ 
ter V. Elliott, D.C.Pa., 6 P.R.D. 223 
—Mott V. City of Flora, D.C.Ill., 3 
P.R.D. 232. 

D.C.—Shachtman v. Dulles, 226 P. 
2d 938, 96 U.S.App.D.C. 287—Bolger 
V. Marshall, C.A., 193 P.2d 37, 90 
U.S.App.D.C. 30—^Mandley v. Back¬ 
er, 121 P.2d 876, 73 App.D.C. 415. 

Methodist Federation for Social 
Action v. Eastland, D.C,, 141 P. 
Supp. 729. 
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ability to prove such allegations or facts.^7 

The rule that averments of the complaint are ad¬ 
mitted on a motion to dismiss and that the court must 
accept them as true extends to facts alleged on in¬ 
formation and belief.is Reasonable inferences from 
the facts alleged, favorable to the pleader, are also 
deemed admitted.^^ Similarly, plaintiff’s statement 
of facts and evidence proffered at a pre-trial con¬ 
ference will be taken as true for the purpose of 
passing on a motion for dismissal.20 

The rule that the court must for the purpose of a 
motion to dismiss accept the truth of the averments 
of the pleading subject to attack extends also to 
pleadings other than the complaint, and accordingly, 
factual allegations of a defense,counterclaim,^^ 


or intervening petition,will be accepted as true on 
a motion to dismiss such a pleading. Also allega¬ 
tions of a third-party complaint attacked by motion 
to dismiss are assumed to be true.^^ 

Facts alleged in support of defendant’s motion to 
dismiss have been accepted as true where plaintiff 
filed no response to defendant’s affidavit in support 
of the motion.25 The allegations of defendant’s mo- 
tion to dismiss the complaint for plaintiff’s failure 
to appear for the taking of discovery deposition and 
attached affidavits as to plaintiff’s nonappearance 
must be taken as established facts, where no counter¬ 
affidavits were filed or contradictory evidence offered 
by plaintiff, thus showing that plaintiff willfully 
failed to appear for the taking of depositions.^^ 


Presumption of falsity of inconsist¬ 
ent alleg'ations in anotlier com¬ 
plaint 

Where complaint was presumed to 
be true on motion to dismiss, alle¬ 
gations of complaint in another ac¬ 
tion, which were contrary to, and in¬ 
consistent with, those of complaint 
in pending action, were presumed to 
be false. 

U.S.—Birch v. McColgan, D.C.Cal., 39 
F.Supp. 358. 

Allegations considered doubtful 
Where none of those who executed, 
on behalf of union, collective bar¬ 
gaining agreement between union 
and automobile manufacturer, were 
named as party plaintiff in class ac¬ 
tion complaining of alleged fraudu¬ 
lent conduct on part of manufactur¬ 
er, nonappearance of group who sign¬ 
ed contract allegedly induced by 
fraud practiced on it rendered doubt¬ 
ful weight of such allegations on mo¬ 
tion to dismiss. 

U.S.—Local Union No. 600, United 
Auto., Aircraft & Agr. Implement 
Workers of America, UAW-CIO v. 
Ford Motor Co., D.C.Mich., 113 F. 
Supp. 834. 

17. U.S.—^Neal v. Pennsylvania R. 

Co., D.C.N.T., 77 F.Supp. 423— 

Shaw’s V. Wilson-Jones Co., D.C. 
Pa., 26 F.Supp. 713, affirmed, C.C. 
A., 105 F.2d 331. 

18. U.S.—^Frederick Hart & Co. v. 
Recordgraph Corp., C.A.Del., 169 F. 
2d 580—Carroll v. Morrison Hotel 
Corp., C.C.A.I11., 149 P.2d 404. 

U. S. for Use and on Behalf of B. 
Hatchen Iron Works, Inc. v. Stand¬ 
ard Acc. Ins. Co., D.C.N.J., 158 F. 
Supp. 616, affirmed, C.A., 257 F.2d 
rs—^U. S. ex rel. Peters v. Carson, 
D.C.Pa., 126 F.Supp. 137—Ginsburg 
V. Stern, U.C-Pa., 125 F.Supp. 596, 
affirmed, C.A., 225 F.2d 245—Wil¬ 
liam A. Meier Glass Co. v. Anchor 
Hocking Glass Corp., D.C.Pa., 95 F. 
Supp. 264—Barrett v. National Mal¬ 
leable & Steel Castings Co.^ D.C.Pa., 
68 F.Supp. 410. 


Bowles V. Sauer, D.C.Pa., 6 F.R. 
D. 571—Bowles v. Sunshine Pack¬ 
ing Corp. of Pennsylvania, D.C.Pa., 
6 F.R.D. 282—Porter v. Elliott, D. 
C.Pa., 5 F.R.D. 223. 

19. U.S.—^Homan Mfg. Co. v. Russo, 

C. A.I11., 233 P.2d 547—^Pheifter v. 
Pennsylvania R. Co., C.A.Ohio, 186 
F.2d 558—Wootten v. Wootten, C.C. 
A.N.M., 151 F.2d 147, 161 A.L.R. 
1027—Price v. Block, C.C.A.I11., 124 
P.2d 738. 

Rosen v. Fidelity & Cas. Co. of 
New York, D.C.Pa., 162 F.Supp. 211 
—^Ketcher v. Sheet Metal Workers’ 
Intern. Ass’n, D.C.Ark., 115 F.Supp. 
802—Schmidt v. U. S., D.C.Kan., 
84 F.Supp. 496, affirmed, C.A., 179 
F.2d 724, certiorari denied 70 S.Ct. 
1007, 339 U.S. 986, 94 L.Ed. 1388— 
Fash V. Clayton, D.C.N.M., 78 F. 
Supp. 359—^McGlothurn v. Louisi¬ 
ana & A. R. Co., D.C.La., 76 F.Supp. 
848—Dean v. Bituminous Cas. 
Corp., D.C.La., 72 F.Supp. 801— 
Inland Empire Dist. Council, Lum¬ 
ber and Sawmill Workers Union, 
Lewiston, Idaho v. Graham, D.C. 
Wash., 53 F.Supp. 369, appeal dis¬ 
missed, C.C.A., 142 F.2d 455. 

U. S. V. Association of Am. Rail¬ 
roads, D.C.Neb., 4 F.R.D. 510. 

20. U.S.—General Elec. Co. v. Penn¬ 
sylvania R. Co., D.C.Pa., 160 F. 
Supp. 186, 

21. U.S.—^Landreth v. Wabash R. 
Co., C.C.A.I11., 153 F.2d 98, cer¬ 
tiorari denied 66 S.Ct. 1345, 328 U. 
S. 855, 90 L.Ed. 1627. 

22. U.S.—Carpenter Paper Co. v. 
Calcasieu Paper Co., C.C.A.Tex., 164 
P.2d 663, certiorari denied 68 S.Ct. 
742, 333 U.S. 862, 92 L.Ed. 1141. 

Rohm & Haas Co. v. Chemical 
Insecticide Corp., D.C.Del., 171 F. 
Supp. 426—^Reliable Mach. Works, 
Inc. V. Unger. D.C.N.Y., 144 F. 
Supp. 726. 

WinikofC v. United Air Lines, D. 
CJSr.Y., 10 F.R.D. 474—^Reynolds 
Intern. Pen Co. v. Eversharp, Inc., 

D. C.Del., 6 F.R.D. 382. 
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23. U.S.—J. Herbert Bate Co. v. Pine 
Land Co., C.C.A.N.C., 132 F.2d 925. 

24. U.S.—^Keller Crescent Printing & 
Engraving Co. v. Rosen, D.C.Pa., 
135 F.Supp. 22—Lane v. Celanese 
Corp. of America, D.C.N.Y., 94 F. 
Supp. 528—Leatherman v. Star, D. 
C.Tenn., 94 F.Supp. 220—Shannon 
V. Massachusetts Bonding & Ins. 
Co., D.C.La., 62 F.Supp. 532. 

Behar v. Savard, D.C.N.Y., 21 F. 
R.D. 367. 

Independent acts of negligence 
Where telegraph company em¬ 
ployee while working on roof of meat 
packing plant fell through skylight, 
landing on and injuring packing plant 
employee, and injured employee sued 
telegraph company, whereupon tele¬ 
graph company filed third-party com¬ 
plaint against packing plant compa¬ 
ny, court would assume for purpose 
of motions by injured employee and 
by packing plant company to dis¬ 
miss the third-party complaint that 
both telegraph company and packing 
plant company were guilty of inde¬ 
pendent acts of negligence which 
combined to cause the injuries. 

U.S.—^Kittleson v. Ajnerican Dist. 
Tel. Co., D.C.Iowa, 81 F.Supp. 25. 

25. U.S.—^Williams v. Petty, D.C. 
Okl., 136 F.Supp. 283. 

Sidewalk accident 

Where affidavits by responsible 
public officers in support of motion 
to dismiss complaint against mu¬ 
nicipality for injuries suffered by 
plaintiff in sidewalk accident were 
not controverted by plaintijff as to 
allegations that sidewalk was nei¬ 
ther constructed nor maintained by 
municipality, and that statutory no¬ 
tice of defect was not received, such 
statements must be accepted as es¬ 
tablished. 

U.S.—Kantarof v. Orsecki, D.C.N.Y., 
102 F.Supp. 196. 

26. U.S.—^Loosley T. Stone, D.C.IIL 
15 F.R.D. 373. 
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Where plaintiff delayed for an unreasonably long 
time in filing answers to defendant’s request for ad¬ 
mission, and did not do so until after defendant 
had moved to dismiss the complaint, and denials 
were not made by plaintiff personally and were not 
sworn to, the court, in ruling on defendant’s motion 
to dismiss the complaint, will accept as admitted 
the facts set forth in defendant’s request for ad¬ 
missions.^^ 

Particular actions and allegations. The rule that 
a motion to dismiss admits allegations of the com¬ 
plaint and that they will be taken as true has been 
applied in various particular actions,such as an 
action to recover overtime compensation under the 
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Fair Labor Standards Act,29 a declaratory judgment 
action,29 an antitrust action,^! denaturalization cas- 
es,^2 internal revenue cases,^^ and suits for injunc- 
tions.24 Likewise, the rule has been applied in an 
action for libel,^^ an action for malicious prosecu¬ 
tion,96 a petition for declaration of citizenship,^^ 
and personal injury and wrongful death actions.98 

Particular allegations of pleadings have been tak¬ 
en as true on a motion to dismiss,99 such as an 
allegation concerning the cause and nature of in¬ 
jury, an allegation as to parentage,^! and an al¬ 
legation as to liability of a stockholder under state 
law.^2 A deed authentic in form and not objected to 
as a forgery on a motion to dismiss makes full proof 


27. U.S.—Berry v. U. S., D.C.Or., 157 
F.Supp. 817. 

28. U.S.—Christopher v. American 
News Co., C.A.I11., 171 F.2d 275— 
Jones V. National Bank of Com¬ 
merce of El Dorado, C.C.A.Ark., 157 
P.2d 214. 

Liberty Mut. Ins. Co. v. Tel-Mor 
Garage Corp., D.CN.Y., 92 F.Supp. 
445. 

D.C.—^Lamb v. Patterson, 154 P.2d 
319, 81 U.S.App.D.C. 43, reversed 
on other grounds 67 S.Ct. 448, 329 
U.S. 539, 91 L.Ed. 485. 

In. action to reclaim property 
which Alien Property Custodian had 
vested in himself under Trading with 
Enemy Act, allegations would be 
taken as true for purpose of ruling 
on motion to dismiss based solely 
on fact that plaintiff was a national 
of a foreign country. 

U.S.—Clark v. Uebersee Finanz-Kor- 
poration, A. G., App.D.C., 68 S.Ct. 
174, 332 U.S. 480, 92 L.Ed. 88. 
Recovery of expenses 

Where contractor’s complaint In 
action against certain federal agen¬ 
cies alleged that improper orders of 
agency defendants caused contractor 
additional expenses beyond those 
which contractor had expected on a 
motion to dismiss complaint, court 
was rectuired to assume that contrac¬ 
tor incurred such expenses. 

U.S.—George H. Evans & Co, v. U. 

S. , C.A.Pa., 169 F.2d 500. 

29. U.S.—Tipton v. Bearl Sprott Co., 
C.A.Cal., 175 P.2d 432. 

30. U.S.—Technical Tape Corp. v. 
Minnesota Min. & Mfg. Co., C.A.N. 

T. , 200 F.2d 876—-Chicago Metallic 
Mfg. Co. V. Edward Katzinger Co., 
C.C.A.I11., 123 F.2d 518—Consoli¬ 
dation Coal Co. V. Martin, C.C.A. 
Ky., 113 F.2d 813. 

Latrobe Electric Steel Co. v. Vas- 
coloy-Bamet Corporation, D.C.DeL, 
55 F.Supp. 347. 

31. U.S.—U. S. V. Shuhert, N.Y., 75 

S.Ct. 277, 348 U.S. 222, 99 L.Ed. I 

i79. ] 


j Brownlee v. Malco Theatres, D.C. 
Ark, 99 F.Supp. 312. 

32. U.S.—U. S. V. Favorite, D.C.Ohio, 
7 F.R.D. 152. 

33. U.S.—^Henslee v. Union Planters 
Nat. Bank & Trust Co, Tenn., 69 
S.Ct. 290, 335 U.S. 595, 93 L.Ed. 
259, rehearing denied 69 S.Ct. 601, 
336 US. 915, 93 L.Ed. 1078. 

Oswald Jaeger Baking Co. v. 
Commissioner of Internal Revenue, 

C. C.A 7, 108 P.2d 375, certiorari 
denied 60 S.Ct. 723, 309 US. 683, 
84 L.Ed. 1027. 

Kentucky Joint Stock Land Bank 
V. Glenn, D.C.Ky., 46 F.Supp. 400. 

34. U.S.—^Anderson v. Seeman, C.A. 
Tex., 252 F.2d 321, certiorari denied 
79 S.Ct. 32, 358 U.S. 820, 3 L.Ed.2d 
61. 

Benner v. Interstate Dress Car¬ 
riers, D.C.Pa., 129 F.Supp. 768— 
Siems Drake Puget Sound v. O’Lea¬ 
ry, D.C.Wash., 98 F.Supp. 1019—■ 
Oregon Shipbuilding Corporation 
V. National Labor Relations Board, 

D. C.Or., 49 F.Supp. 386—Birch v. 
McColgan, D.C.CaL, 39 F.Supp. 358 
—State of Oklahoma ex rel. Phil¬ 
lips V. Guy F. Atkinson Co., D.C. 
Okl., 37 F.Supp. 93, affirmed 61 S.Ct. 
1050, 313 U.S. 508, 85 LEd. 1487. 

Bowles V. John Wanamaker, 
Philadelphia, D.C.Pa., 5 F.R.D. 53. 
D.C.—^Shachtman v. Dulles, 225 F.2d 
938, 96 U.S.App.D.C. 287. 

35. U.S.—^Insull V, New York World- 
Telegram Corp., D.C.Ill., 172 F. 
Supp. 615. 

Allegations of fact 

In libel action, motion to dismiss 
admitted allegations of fact set out 
in complaint but not allegations con¬ 
stituting conclusions or matters al¬ 
leged as innuendoes or inducements 
nor did the motion admit any unfair 
or forced construction on the lan¬ 
guage used. 

U.S.—Marshall v. National Police 
Gazette Corp., C.A.Mo., 195 F.2d 
993. . I 


Nature of publication 

A motion to dismiss complaint in 
action for libel admitted the allega¬ 
tions that the article was published, 
that its contents were false, and that 
the publication was malicious. 

U.S.—Christopher v. American News 
Co., C.A.I11., 171 F.2d 275. 

36. U.S.—Leggett v. Montgomery 
Ward & Co., C.A.Wyo., 178 P.2d 
436. 

37. U.S.—Look Yun Lin v. Acheson, 
D.C.Cal., 87 F.Supp. 463. 

38. U.S.—Old Colony Ins. Co. v. U. 
S., C.C.A.Ohio, 168 F.2d 931. 

Frase v. Columbia Transp. Co., 
DC Ill., 158 F.Supp. 858—De Maree 
V. Pennsylvania R. Co., D.C.DeL, 
147 F.Supp. 656 —Ledesma v. Dich- 
mann, Wright & Pugh, D.C.N.Y., 74 
F.Supp. 752—Hill V. U. S., D.C. 
Tex., 74 F.Supp. 129, corrected on 
other grounds, C.A., 174 F.2d 61— 
Vila V. Pan Am. Airways, D.C. 
Puerto Rico, 66 F.Supp. 907. 

Gallagher v. General Mach. Co., 
DC Pa., 9 F.R.D. 324. 

39. U.S.—Brown v. McLanahan, C. 

C. AMd., 148 F.2d 703, 159 A.L.R. 
1058. 

Merrimac Hat Corp. v. Crown 
Overall Mfg. Co., D.C.N.Y., 91 F, 
Supp. 49, affirmed, C.A„ 186 F.2d 
505—Thermoid Co. v. United Rub¬ 
ber Workers of America, Local 
No. 83, C.I.O., D.C.N.J., 70 F.Supp. 
228. 

D.C.—Otis & Co. V. Securities and 
Exchange Commission, 85 U.S.App. 

D. C. 122, 176 F.2d 34, reversed on 
other grounds 70 S.Ct. 89, 338 U.S. 
843, 94 L.Ed. 516, rehearing denied 
70 S.Ct. 187, 338 U.S. 888, 94 L.Ed. 
545. 

40. U.S.—Ivancik v. Wright Aero¬ 
nautical Corp., D.C.N.J., 68 F.Supp. 
270. 

41. U.S.—Dodd V. U. S., D,C.Ark., 76 
F.Supp. 991. 

42. U.S.—Nettles v. Walcott, D.C. 
Conn., 25 F.Supp. 35, affirmed, C.C. 
A.. 107 F.2d 738. 
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of agreement contained in it until attacked and set 

aside.'^^ 

§ 856.-On Motion to Dismiss for 

Want of Jurisdiction or Improper 
Service 

On a motion to dismiss for want of jurisdiction or 
Improper service, factual allegations of the complaint 
Will be considered admitted and must be accepted as true. 

On a motion to dismiss a complaint for want of 
jurisdiction,44 or improper service,45 factual allega¬ 
tions of the complaint will be deemed admitted and 
must be accepted as true. So, it has been held or 
recognized that, if jurisdictional averments are suf¬ 
ficient and are not challenged or traversed in any 
•sufficient manner, they are to be taken as true 
or as admitted ;45 but a motion to dismiss does not 
•operate as a demurrer and assume the truth of the 
averments in plaintiff’s pleading where it traverses 
the jurisdictional averments and, in support of the 
■denial, recites facts outside such pleading.47 

Where plaintiff did not seek to contravene any of 


the answers that defendant filed to the questions of 
the court with respect to jurisdiction, even though 
he was given ample opportunity to do so, and in fact 
indicated to the court the answers were probably 
true, the court is required to accept those answers 
as facts in determining a motion to dismiss for want 
of jurisdiction.48 In a proceeding on motion to dis¬ 
miss an action on the ground of insufficiency of 
service of process, the return and affidavit of the 
deputy marshal will be accepted as a reliable account 
of what transpired when the deputy appeared at de¬ 
fendant’s office.49 

§ 857.-Matters Not Deemed Ad¬ 

mitted 

A motion to dismiss does not admit, op require to be 
taken as true, arguments, conclusions of faw, or unwar¬ 
ranted inferences of fact; nor does the motion admit facts 
Judicially noticed as untrue. 

It is only facts well pleaded in the pleading at¬ 
tacked which are admitted by a motion to dismiss; 
and such a motion does not admit, or require to be 
taken as true, arguments,^^ conclusions of law,^4 


43. TJ.S.—Lawrence v. Sun Oil Co., 
C.C.A.La., 166 F,2d 466. 

-44. U.S.—^Hackner v. Guaranty Trust 
Co. of New York, C.C.A.N.Y., 117 
F.2d 95, certiorari denied 61 S.Ct. 
835, 313 U.S. 659, 85 L.Ed. 1520. 

Knight V. Bolivar, D.C.N.Y., 156 
F.Supp. 561—Hoxie School Dist. 
No. 46 of Lawrence County, Ark., 
V. Brewer, D.C.Ark, 135 F.Supp. 296 
—^U. S. V. Watchmakers of Switzer¬ 
land Information Center, D.C.N.Y., 

133 F.Supp. 40, reargument denied 

134 F.Supp. 710—^Amos v. Prom, 

Inc., D.C.Iowa, 115 F.Supp. 127— 
Parker v. Lester, D.C.Cal., 98 F. 
Supp. 300, appeal dismissed, C.A., 
191 F.2d 1020—Salvant v. Louis¬ 
ville & N. R. Co., D.C.Ky., 83 F. 
.Supp. 391—^American President 
Lines v. U. S., D.C.N.Y., 75 F.Supp. 
110—^Mazzella v. Yoke, D.C.W.Va., 
70 F.Supp. 462—Aralac, Inc., v. Hat 
•Corp. of America, D.C.Del., 64 F. 
Supp. 696, affirmed, C.C.A., 166 F.2d 
286—^U. S. V. U. S. Alkali Export 
Ass’n, D.C.N.Y., 58 F.Supp. 785, 

.affirmed 65 S.Ct. 1120, 325 U.S. 196, 
■89 L.Ed. 1554—Schenley Distillers 
Corporation v. U. S., D.C.Del., 50 F. 
Supp. 491—Dixie Greyhound Lines, 
Inc., V. Elliott, D.C.Ky., 45 F.Supp. 
953—Holland v. Majestic Radio & 
Television Corporation, D.C.N.Y., 
27 F.Supp. 990—Oklahoma Utilities 
Co. V. City of Hominy, D.C.Okl., 2 
F.Supp. 849. 

•gaklng of land 

On motion in federal district court 
'to dismiss condemnation proceedings, 
initiated under the former National 
Industrial Recovery Act, on Juris¬ 


dictional grounds, allegations of fact 
in the complaint, including allegation 
that taking of lands was part of a 
comprehensive plan of public works, 
and describing general projects for 
the public use, were deemed to be 
true. 

U.S.—In re U. S.. D.C.N.Y., 28 F.Supp. 
758. 

45. U.S.—Solt V. Interstate Folding 
Box Co., D.C.Pa., 123 F.Supp. 376, 
reheard 133 F.Supp. 7—Con very v. 
Clairol, Inc., D.C.Pa., 123 F.Supp. 
29—^Miller v. Tulsa Petroleum Co., 
D.C.Pa., 117 F.Supp. 359. 

46. U.S.—^New Century Casualty Co. 
V. Chase, D.C.W.Va,, 39 F.Supp. 
768. 

Galveston County Drainage Dist. 
No. 3 V. Foster, C.C.A.Tex., 284 F. 
932—Donati v. Cleveland Grain Co., 
Va., 221 F. 168, 137 C.C.A. 68. 

25 C.J. p 786 note 83. 

Allegations deemed true 

On motion to dismiss, allegations 
that diversity of citizenship existed, 
that right involved and loss or dam¬ 
age suffered were m excess of three 
thousand dollars, and that a federal 
question was involved, would be tak¬ 
en as true. 

U.S.—Lammon v. City and County 
of San Francisco, D.C.Cal., 64 F. 
Supp. 154. 

Tacts not denied 

Where defendant’s motion to dis¬ 
miss denies some, but not all, facts 
alleged in the bill to show jurisdic¬ 
tion, the facts not so denied may be 
accepted as true by the court with¬ 
out further proof. 
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U.S.—Gibbs V. Buck, Fla., 59 S.Ct. 

725, 307 U.S. 66, 83 L.Ed. 1111. 
Prima facie case 

Allegations of jurisdictional facts 
in the bill made out a prima facie 
case until challenged by answer or 
other appropriate proceeding. 

U.S.—Clarke v. Boy sen, C.C.A.Wyo., 
39 P.2d 800, certiorari denied Clark 
V. Boysen, 51 S.Ct. 75, 282 U.S. 869, 

75 L.Ed. 768. 

47. U.S.—KVOS, Inc. V. Associated 
Press, Wash., 67 S.Ct. 197, 299 U.S. 
269, 81 L.Ed. 183. 

Spears v. Spears, C.C.A.Mich., 
162 P.2d 345, certiorari denied 68 
S.Ct. 78, 332 U.S. 768, 92 L.Ed. 353. 

48. U.S.—Moesser v. Crucible Steel 
Co. of America, D.C.Pa., 173 F.Supp. 
953. 

48. U.S.—^Koninklijke Luchtvaart 

Maatschappij N. V. v. Curtiss- 
Wright Corp., D.C.N.Y., 17 F.R.D. 

49. 

50. U.S.—Le Clair v. Swift, D.C.Wis., 

76 F.Supp. 729—^Flanigan v. Securi¬ 
ty-First Nat. Bank of Los Angeles, 
D.C.Cal, 41 F.Supp. 77. 

Package Closure Corporation v. 
Sealright Co., D.C.N.Y., 4 F.R.D. 
114. 

51. U.S.—Ott V. Home Sav. and Loan 
Ass'n, C.A.Cal., 265 F.2d 643—Ryan 
V. Scoggin, C.A^N.M., 245 F.2d 54— 
Sexton V. Barry, C. A Ohio, 233 P.2d 
220, certiorari denied 77 S.Ct. 94, 
352 U.S. 870, 1 L,Ed.2d 76—Rubens 
V. Ellis, C.A.Tex., 202 P.2d 415— 
Marshall v. National Police Gazette 
Corp., C.AMo., 195 F.2d 993— 
Brambir r. Cunard White Star 
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unwarranted inferences'^ or deductions of fact,®^ 
or mere unsupported conclusions of mixed fact and 
law.54 Similarly, the motion does not admit facts 
which the court will judicially notice to be untrue, or 
legally impossible facts, or facts inadmissible in evi¬ 
dence, or facts which appear by a document includ¬ 
ed in the pleadings to be unfounded and aver- 
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ments which are contrary to law need not be taken 
as true.56 

A motion to dismiss the complaint admits the well- 
pleaded facts only to the extent of applying the tests 
of legal sufficiency of the complaint,57 and it does 
not admit that the facts averred could be litigated in 


Limited, C.C.A.N.T., 119 F.2d 419. 

Goff V. U, S.. D.C.Me., 169 F. 
Supp. 415—^Wag-ner v. New York, 
O. & W. Ry., D.aPa., 146 F.Supp. 
926 — ^U". S. V. Certain Parcels of 
Land in City of Cheyenne, Laramie 
County, Wyo., D.C.Wyo., 141 F. 
Supp. 300—Miller v. Tulsa Petrole¬ 
um Co., D.C.Pa., 117 F.Supp. 359 
—Smith V. U. S-, D.C.Del., 113 F. 
Supp. 131—Royal Sundries Corp. v. 

U. S., D.C.N.Y., 111 F.Supp. 136— 
Smith V. Carter Oil Co., D.C.La., 

104 F.Supp. 463—Solomon v. Neis- 
ner Bros., D.C.Pa., 93 F.Supp. 310, 
affirmed, C.A., 187 F.2d 735—Hunt- 
ley V. Gunn Furniture Co., D.C. 
Mich., 79 F.Supp. 110—Le Clair v. 
Swift, D.C.Wis., 76 F.Supp. 729— 
Laclede Steel Co. v. Silas Mason 
Co., D.C.La., 67 F.Supp. 751—U. S. 

V. Cattaraugus County, D.C.N.T., 67 
F.Supp. 294—^American Federation 
of Labor v. Watson, D.C.Fla., 60 F. 
Supp. 1010, reversed on other 
grounds 66 S.Ct. 761, 327 US. 582, 
90 L.Ed. 873—Cooperative Transit 
Co. V. West Penn Electric Co., D.C. 

W. Va., 46 F.Supp. 59, affirmed, C.C. 
A., 132 F.2d 720, certiorari denied 
63 S.Ct. 857, 318 U.S. 779, 87 L.Ed. 
1147—^Flanigan v. Security-First 
Nat. Bank of Los Angeles, D.C.Cal., 
41 F.Supp. 77—State of Oklahoma 
ex rel. Phillips v, Guy F. Atkinson 
Co., D.aOkl., 37 F.Supp. 93, af¬ 
firmed 61 S.Ct 1050, 313 TJ.S. 608, 
85 L.Ed. 1487. 

Jacobsen v. Overseas Tankship 
Corp., D.C.N.Y., 11 F.R.D. 97— 

Package Closure Corporation v. 
Sealright Co., D.C.N.T., 4 F.R.D. 
114. 

D.C.—Lucking v. Delano, 122 F.2d 21, 
74 App.D C. 134—Fletcher v. Jones, 

105 F.2d 58, 70 App.D.C. 179, certio¬ 
rari denied 60 S.Ct 116, 308 U.S. 
555, 84 L.Ed. 467. 

Effect of writing 

Motion to dismiss petition did not 
admit legal effect ascribed by plead¬ 
er to writing attached to petition as 
an exhibit. 

U.S.—^Zeligson v. Hartman-Blair, 

Inc,, C.C.A.Kan., 126 F.2d 596. 
Particular allegations held not ad¬ 
mitted 

(1) Statement in complaint that 
defendants “illegally, unlawfully and 
unjustly” deprived plaintiff of award. 
U.S.—Royal Sundries Corp. v. U. S., 

D.aK.Y., Ill F.Supp. 136. 

(2) Allegations of complaint that 
defendant negligently, wrongfully, ; 


and willfully caused body of deceas¬ 
ed passenger to be cast into the sea. 
U.S —Brambir v. Cunard White Star 
Limited. D.C.N.Y., 37 F.Supp. 906, 
affirmed, C.C.A., 119 F.2d 419. 

(3) Allegations that plaintiffs are 
rightful heirs at law and entitled to 
inherit. 

U.S.—Flanigan v. Security-First Nat. 
Bank of Los Angeles, D.C.Cal., 41 
F.Supp. 77. 

(4) Allegations in bill that inter¬ 
state or foreign commerce was or 
was not involved. 

U.S.—^Newport News Shipbuilding & 
Dry Dock Co. v. Schauffler, Va., 58 
S.Ct. 466, 303 U.S. 54, 82 L.Ed. 646. 

Le Clair v. Swift, D.C.Wis., 76 F. 
Supp. 729. 

Argumentative conclusions of law 
D.C.—Lucking v. Delano, 122 F.2d 21, 
74 App.D.C. 134. 

Conclusions of law unwarranted by 
statutes 

U.S.—U. S. ex rel. Salzman v. Salant 
& Salant, D.C.N.Y., 41 F.Supp. 196. 
Held not mere conclusions 

In action by the United States for 
a declaration of invalidity of con¬ 
demnation proceedings against lands 
of the Seneca Nation of Indians for 
highway purposes, allegations that 
entry was done “unlawfully and 
without authority” and “wholly with¬ 
out authority” and “without juris¬ 
diction,” when read in connection 
with alleged facts set forth in com¬ 
plaint were not mere conclusions and 
hence did not fall within rule that 
mere conclusions of law, standing 
alone, are not admitted by motion to 
dismiss. 

U.S.—^U. S. V. Cattaraugus County, 
D.C.N.Y., 67 F.Supp. 294. 

62. U.S.—^Ryan v. Scoggin, C.A.N.M., 
245 F,2d 54. 

Goff V. U. S., D.C.Me., 159 F. 
Supp. 415—^Smith v. Carter Oil Co., 
D.C.La., 104 F.Supp. 463—Huntley 
V. Gunn Furniture Co., D.C.Mich., 
79 F.Supp. 110—Le Clair v. Swift, 
D.C.Wis., 76 F.Supp. 729—^Flanigan 
V. Security-First Nat. Bank of Los 
Angeles, D.C.Cal., 41 F.Supp. 77. I 
Package Closure Corporation v. I 
Sealright Co., D.C.N.Y., 4 F.R.D. 
114. 

53. U.S.—Hess v. Petrillo, C.A.Ind., 
259 F.2d 735—^Ryan v. Scoggin, G. 
A.N.M., 245 F.2d 64—Homan Mfg. 
Co. V. Russo, C.A.I11., 233 F.2d 54?' 
—Marshall v. National Police Ga¬ 
zette Corp., C.A.Mo., 195 F.2d 993. 
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, Go«e V. U. S., D.C.Me., 159 F.Supp. 
415—^Wagner v. New York, O. & W. 
Ry., DC Pa, 146 F.Supp. 926—Mil¬ 
ler V. Tulsa Petroleum Co., D.C.Pa., 
117 F Supp. 359—Smith v. U. S., D. 
C.Del., 113 F.Supp. 131—Smith v. 
Carter Oil Co., D.C.La., 104 F.Supp. 
463—Solomon v. Neisner Bros., D. 

C. Pa., 93 F.Supp. 310, affirmed C. 
A., 187 F.2d 735—Huntley v. Gunn 
Furniture Co., D C.Mich., 79 P. 
Supp. 110—State of Oklahoma ex 
rel. Phillips v. Guy F. Atkinson 
Co., D.C.Okl., 37 F.Supp. 93, af¬ 
firmed 61 S.Ct. 1050, 313 U.S. 608, 
85 L.Ed. 1487. 

Innuendoes 

In action for libel, all facts alleged 
in complaint, or which can by reason¬ 
able intendment be implied from alle¬ 
gations thereof, are deemed admit¬ 
ted on motion to dismiss except in¬ 
nuendoes of which challenged article 
is not susceptible. 

U.S.—Berg v. Printers* Ink Pub. Co., 

D. C.N.T., 64 F.Supp. 796, affirmed, 
C.C.A., 141 F.2d 1022. 

54. U.S.—Hess Y. Petrillo, CA.Ind., 
259 F.2d 735. 

55. U.S.—Interstate Natural Gas Co. 
V. Southern Cal. Gas Co., C.A.Cal., 
209 F.2d 380—Cohen v. U. S., C.C,A. 
Minn., 129 F.2d 733. 

Limited application of Judicial uotice 
Doctrine of judicial notice has a 
limited part in the determination of 
a motion to dismiss, in that such 
motion does not accept as true facts 
alleged in complaint which are con¬ 
trary to the facts of which the court 
will take judicial notice. 

U.S.—Golaris v. Jewel Tea Co., D.C. 

Ill., 22 F.R.D. 16. 

Existence of corporation 

Truth of allegations in bill that 
Home Owners’ Loan Corporation was 
without legal existence at time trust 
deed naming corporation as bene¬ 
ficiary was executed was not admit¬ 
ted by motion to dismiss, where al¬ 
legations were in conflict with facts 
judicially known to the court. 

D.C.—Fletcher v. Jones, 105 F.2d 58, 
70 App.D.C. 179, certiorari deni^,d 
60 S.Ct. 116, 308 U.S. 555, 84 L.Ed. 
467. 

56. U.S.—^Ekhardt & Becker Brew¬ 
ing Co. V. Kavanagh, C.C.A.Mich., 
112 F.2d 761. 

57. U.S.—^Economy Food & Liquor 
Co. V. Frankfort Distillers Corp., 
CA..I11., 232 F.2d 410. 
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a collateral proceeding in the face of a judgment 
cutting off all plaintiff’s rights in the premises. 

§ 858. - Matters Considered 

a. In general 

b. Want of jurisdiction or improper 

service of process 

a. In G-eneral 

On a motion to dismiss for failure to state a claim 
on which relief can be granted, only the legal sufficiency 
of the complaint to support relief may be considered, and 
ordinarily the court will confine itself to the averments 
of the pleading, but it may be within the discretion of the 
court to receive and consider matters outside the 
pleadings. 


On a motion to dismiss a complaint for failure to 
state a claim on which relief can be granted, the 
sole question is whether the complaint states a 
claim on which relief can be granted,and the le¬ 
gal sufficiency of allegations of the complaint must 
be considered to determine whether the matters con¬ 
tained therein are relevant and constitute a cause 
of action.^® The motion is to be allowed or denied 
on the basis of the legal sufficiency of the complaint 
itself to support relief the merits of the case are 
not involved, but only the sufficiency of the plead- 
ing .62 5o^ the court will not consider or pass on 
extraneous matters or questions, or issues not prop¬ 
er for determination,such as matters which should 


58. U.S.—^Economy Food & Liquor 
Co. V. Frankfort Distillers Corp., 
supra. 

59. U.S.—Columbia Broadcasting- 
System V. U. S., N.T., 62 S Ct. 1194, 
316 U.S. 407, 86 L.Ed. 1563, 

King Edward Emp. Federal Cred¬ 
it Union v. Travelers Indem. Co., 

C. A.Fla.. 206 P.2d 726—Leimer v. 
State Mut. Life Assur. Co. of Wor¬ 
cester, Mass., C.C.A.Mo., 108 P.2d 
302. 

Schmidt v. U. S., D.C.Kan., 84 F. 
Supp. 496, affirmed, C.A., 179 F.2d 
724, certiorari denied 70 S.Ct 1007, 
339 U.S. 986, 94 L.Ed. 1388—Wall 
& Beaver St. Corp. v. Munson Line, 

D. C.Md., 68 P.Supp. 101. 

Pacific Fire Ins. Co. v. Dunmire, 
D.C.Pa., 13 P.R.D. 93—Smith v. 
American Can Co., D.C.Ill., 8 F.R.D. 
112—Ritchie v. Atlantic Refining 
Co., D.C.N.J., 7 F.R.D. 671. 

D.C.—Snyder v. Hillgeist, C.A., 246 
F.2d 649, 100 U.S.App.D.C, 368. 

aiegal or equitable relief 

(1) Question presented by motion 
to dismiss bill in suit to set aside 
sale of stock by bank receiver was 
whether facts alleged constituted 
grounds, if proved, on which the 
court could give relief, either by set¬ 
ting aside the sale or in damages. 
U.S.—^Edson Realty Co. v. Commer¬ 
cial Nat. Bank in Shreveport, D.C. 
La., 29 F.Supp. 22. 

(2) Motion to dismiss complaint on 
ground that it failed to state a 
claim against the moving defendants 
would not be granted if complaint 
stated any valid claims against those 
defendants, whether in law or in 
equity. 

U.S.—Chappel v. First Trust Co. of 
Appleton, D.C.Wis., 30 F.Supp. 763. 

Kecovery under la-w of state 

(1) Where defendant moved to dis¬ 
miss action under Federal Tort 
Claims Act, question for court was 
whether plaintiff had stated cause of 
action, which, if substantiated by 
evidence, would entitle it to recover 

36B C.J.S.—12 


i under law of state where automobile 
collision involved occurred. 

U.S.—Old Colony Ins. Co. v. U. S., C. 
C.A.Ohio, 168 F.2d 931. 

(2) In death action arising from 
automobile accident occurring in 
Delaware, motion to dismiss com¬ 
plaint for failure to state claim was 
not primarily a federal procedural 
matter, but grant or denial of mo¬ 
tion would turn on determination 
whether complaint failed to state 
claim on which relief could be grant¬ 
ed under Delaware substantive law. 
U.S.—Stevenson v. Isaacs, D.C.Del., 
126 F.Supp. 411. 

60. U.S.—Wooldridge Mfg. Co. v. R. 
G. La Tourneau, Inc., D.C.Cal., 79 
F.Supp. 908. 

lafriugement 

Where the copyrighted work and 
the alleged infringement are both 
before the court, capable of examina¬ 
tion and comparison, noninfringe¬ 
ment can be determined on a motion 
to dismiss. 

U.S.—Christianson v. West Pub. Co., 

C. C.A.Cal., 149 F.2d 202. 

61. U.S.—Southern Rendering Co. v. 
Standard Rendering Co., D.C.Ark., 
112 P.Supp. 103. 

Stockholder’s action 

Motion to dismiss stockholder’s de¬ 
rivative action for failure to allege 
that plaintiff was a shareholder at 
time of transaction of which it com¬ 
plained presented the substantive 
question of whether one who is not a 
shareholder of record may assert 
shareholder's rights either on behalf 
of or against the corporation. 

U.S.—Bankers Nat. Corp. v. Barr, 

D. C.N.T., 7 F.R.D. 306. 

62. U.S.—Stella v. Kaiser, D.C.N.Y., 
82 F.Supp. 301. 

Savada Bros. v. Conville, D.C.Pa., 
8 F.R.D. 127. 

D.C.—Hook & Ackerman v. Hirsh, D. 

C., 98 F.Supp. 477. 

Federal Toirt Claims Act 

On motion to dismiss action under 
Federal Tort Claims Act on ground 
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that complaint fails to state claim on 
which relief can be granted, age of 
claim or improbability of success is 
not controlling. 

U.S.—Myers v. U. S., D.C.N.Y., 162 P. 
Supp. 913. 

Counterclaim for interpleader 

Objection that counterclaim for in¬ 
terpleader was required to be dis¬ 
missed because original complaint 
did not set up any cause of action 
against defendant went to the mer¬ 
its and, therefore, was not to be con¬ 
sidered on motion to dismiss the 
counterclaim. 

U.S.—Harris v. Travelers Ins. Co., D. 

C Pa., 40 P.Supp. 154. 

Cross claim 

On motion to dismiss defendant's 
cross claim against codefendant 
wherein defendant asserted that, m 
event of judgment against defendant, 
defendant was entitled to full reim¬ 
bursement and indemnity arising 
from the written contract between 
defendant and codefendant, the court 
would not speculate whether plain¬ 
tiff would eventually prevail in his 
cause. 

U.S.—Sutherland v. U. S., D.C.N.Y., 
23 P.R.D. 664. 

63. U.S.—^U. S. V. Crown Zellerbach 
Corp, D.C.I11., 141 F.Supp. 118. 
Particular matters or questions 

(1) In general. 

U.S.—Phillips V. Aid, Inc., D.C-Pa., 
83 P.Supp. 404—Sweeney v. Penn¬ 
sylvania Department of Public As¬ 
sistance Board, D.C.Pa., 33 F.Supp. 
687. 

Buttorff V. Sun Oil Co., D.C.Pa., 2 
P.R.D. 508. 

(2) In action by surety on faith¬ 
ful performance bond against princi¬ 
pal to recover amount of payment 
under compromise settlement to city 
in whose favor bond ran pursuant to 
indemnity agreement in principal’s 
application to surety for bond, as¬ 
signment on principal's motion to 
dismiss consisting of a statement of 
principal’s official duties as munici¬ 
pality's finance director contradic- 
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be heard and determined at the trial.®^ Questions 
not supported by written or oral argument or cita¬ 
tion of authorities are deemed abandoned;®^ and a 
ground of motion to dismiss a complaint which was 
not urged in oral argument and was specifically 
abandoned in defendant’s reply brief will not be con¬ 
sidered.^ ^ A ground for dismissal not stated with 
the requisite particularity will not be considered.^'^ 


While there is authority holding that it is within 
the discretion of the trial court whether to receive 
matters outside the pleadings on a motion tQ> dismiss 
for failure to state a claim, ordinarily the court 
will, for the purpose of the motion, consider only 
the averments of the complaint assailed and amend¬ 
ments thereto,6 9 including any document or exhibit 


tory to charter and ordinance provi¬ 
sions would not be considered. 

U S.—Massachusetts Bonding' & Ins. 

Co, V. Parby, D.C.Mo, 59 F.Supp. 

175. 

(3) In action to set aside order of 
deputy commissioner rejecting claim 
for compensation under Longshore¬ 
men’s Compensation Act, motion to 
dismiss complaint for failure to state 
a claim on which relief could be 
granted did not bring up for review 
the decision of deputy commissioner 
and records of the hearings on which 
commissioner's decision was based 
and a denial of such motion merely 
determined that complaint was le¬ 
gally sufficient, 

U.S.—Richardson v. Cardillo, D.C.N. 

Y., 99 F.Supp. 437. 

(4) Where complaint stated a 
claim on which relief could be grant¬ 
ed under subdivision of Securities 
Exchange Act of 1934, court, in pass¬ 
ing on motion to dismiss complaint, 
need not determine whether the im¬ 
munity provided for by Securities 
Act of 1933 was applicable in so far 
as complaint alleged a violation of, 
and sought a remedy under, 1933 Act. 
U.S.—Connecticut Mut. Life Ins. Co. 

V. Shields, D.C.N.Y., 131 F.Supp. 

363. 

(5) In bankruptcy trustees’ action 
to set aside mortgage on bankrupt 
corporation’s ships, district court 
cannot determine, on defendant mort¬ 
gagee’s motions to dismiss, or for 
summary judgment on, some of 
plaintiff’s causes of action, whether 
mortgage is unenforceable because 
mortgage note was executed by only 
one of bankrupt corporation’s officers, 
instead of two of them as required 
by such corporation’s by-laws, even 
though mortgage itself was signed 
by two officers, such fact being a 
factor which trial judge may consid¬ 
er in determining whether there was 
substantial compliance with by-laws. 
U.S.—Murphy v. Bankers Commercial 

Corp., D.C.N.Y., 111 F.Supp. 608. 

64. U.S.—^U. S. v. Crown Zellerbach 

Corp.. D.C.I11., 141 F.Supp. 118— 

Messer v. U. S., D.C.Fla., 95 F. 

Supp. 512—^Moore v. Gorman, D.C. 

N.T., 75 F.Supp. 463. 

Kegligence 

In automobile accident negligence 
action, ultimate questions of negli¬ 
gence and proximate cause were for 
trier of facts when developed, and 


on motion of some of defendants to 
dismiss complaint, court was merely 
passing on sufficiency of complaint, 
and would not consider movants’ con¬ 
tention that negligence of codefend¬ 
ant was proximate cause of accident. 
U.S.—Lemmon v. Clayton, D.C.Idaho, 
128 F.Supp. 771. 

65. U.S.—^Warrenville State Bank v. 
Farmington Tp., D.C.Mich., 81 F. 
Supp. 101, affirmed, C.A., 185 F.2d 
260. 

Matter not briefed 

(1) Plea in answer which was not 
briefed was abandoned as a defense. 
U.S.—Baltimore & O. R. Co. v. 

Thompson, D.C.Mo., 80 F.Supp. 570, 
affirmed, C.A., 180 F.2d 416. 

(2) Question whether Public Ves¬ 
sels Act afforded no remedy to for¬ 
eign citizen who was injured while a 
passenger on vessel operated and 
controlled by United States would 
not be considered on motion to dis¬ 
miss complaint where it did not ap¬ 
pear in pleading and had not been 
urged or briefed by either party. 
U.S.—Flohr V. U. S., D.C.N.Y., 160 

F.Supp. 745. 

66 . U.S.—Co-operative Transit Co. 
V. West Penn Electric Co., D.C.W. 
Va., 46 F.Supp. 59, affirmed, C.C. 
A., 132 F.2d 720, certiorari denied 
63 S.Ct. 857, 318 U.S. 779, 87 L.Ed. 
1147. 

67. U.S —McNichols v. Lennox Fur¬ 
nace Co., D.C.N.Y., 7 F.R D. 40. 

68 . U.S.—Roman v. Great Am. In- 
dem. Co., D.C.Puerto Rico, 9 F.R.D. 
49. 

Motions available to defendant 

Where defendant could have filed 
motion for summary judgment if 
court were not inclined to receive ex¬ 
trinsic matters on motion to dismiss 
action on ground of failure to state a 
claim, court would admit evidence 
on motion to dismiss. 

U.S.—Roman v. Great Am. Indem. 
Co., supra. 

69. U.S.—Sears, Roebuck & Co. v. 
Metropolitan Engravers, Limited, 
C.A.CaL, 245 P.2d 67—Grand Opera 
Co. V, Twentieth Century-Pox Film 
Corp., C.A.I11 , 235 P 2d 303—Gulf 
Coast Western Oil Co. v. Trapp, C. 
C.A.Okl., 165 F.2d 343—Glicker v. 
Michigan Liquor Control Commis¬ 
sion, C.C.A.Mich., 160 F.2d 96— 
Emmons v. Smitt, C.C.A.Mich., 149 
P.2d 869, certiorari denied 66 S.Ct. 
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59, 326 TJ.S. 746, 90 L-Ed. 446— 
Carroll v. Morrison Hotel Corp., 
C.C.A.Ill., 149 P.2d 404—Kohler v. 
Jacobs, C.C.AGa, 138 P.2d 440— 
Mullins V. De Soto Securities Co., 
C.C.A.La., 136 F.2d 55—Cohen v. U. 

5., C.C.A. Minn., 129 F.2d 733. 

Gottesman v. General Motors 

Corp., D.C.N.Y., 171 F.Supp. 661 

—Caribbean Cruise Lines, Inc. v. 
Swiss Credit Bank, New York 
Agency, D.C.N.Y., 170 F.Supp. 567 
—^Holmberg v. Williamson, D.C.N. 
Y., 135 PSupp. 493—First Nat. 

Bank of Kansas City v. New York 
Life Ins. Co., D.C.Mo., 58 F.Supp. 
123—Rozelle v. Quinn, D.C.Cal., 47 
F.Supp. 740—Monjar v. Higgins, D. 
C.N.Y., 39 F.Supp. 633—Kentucky- 
Tennessee Light & Power Co. v. 
Nashville Coal Co., D.C.Ky., 37 F. 
Supp. 728—Eberle v. Sinclair Prai¬ 
rie Oil Co., D.C.Okl., 35 F.Supp. 296, 
affirmed, C.C.A., 120 P.2d 746, 135 
A L R. 1494—Grodsky v. Sipe, D.C. 

111., 30 F.Supp. 656—Sherover v. 
John Wanamaker, New York, D.C. 
N.Y., 29 F.Supp. 650—^Mahoney v. 
Bethlehem Engineering Corpora¬ 
tion, D.C.N.Y., 27 F.Supp. 865. 

U. S. V. Association of Ajm. Rail¬ 
roads, D.C.Neb., 4 F.R.D. 510— 
Sheehan v. Municipal Light & Pow¬ 
er Co., D.C.N.Y., 1 F.R.D. 256. 

D.C.—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 615, 84 
L.Ed. 514. 

Republic of China v. Pang-Tsu 
Mow, D.G., 105 F.Supp. 411—Brand¬ 
enburg V. Brandenburg, D.C., 80 F. 
Supp. 562. 

Original or amended complaint 

(1) Where stipulation provided 
that motion to dismiss should apply 
to amended complaint, such com¬ 
plaint, but not the original com¬ 
plaint, will be considered in decid¬ 
ing the motion. 

U.S.—Securities and Exchange Com¬ 
mission V. Gilbert, D.C.Ohio, 29 F. 
Supp. 654. 

(2) Where defendant filed motion 
to dismiss for failure to state a claim 
on which relief might be granted, or, 
in the alternative, to make definite 
and certain and to strike, and plain¬ 
tiff then filed a pleading, entitled 
“amended complaint” which plaintiff 
presumably intended to be a supple¬ 
mental complaint, court was entitled 
to consider original complaint and 
“amended complaint” together. 
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annexed to, and made part of, the complaint,'^0 but 
not documents not made a part of the complaint.'^i 
According to some authority, the court may consider 
facts of which it has judicial notice,but it has also 
been held that the court on a motion to dismiss may 
not take judicial notice of anything, with the pos¬ 
sible exception of facts of common knowledge which 
controvert averments set up in the complaint.'^S 

For the purpose of determining whether plaintiff 
has stated a claim as against a motion to dismiss, 
only the allegations of fact may be looked to,*^^ and 


conclusions of law and unwarranted inferences of 
fact will be excluded from consideration.'^^ Allega¬ 
tions which might be material to plaintiff’s case but 
which are not material allegations within the Fed¬ 
eral Rules of Civil Procedure, Rule 8 (a), 28 U.S, 
CA., providing that a complaint should contain a 
short and plain statement of the claim showing that 
the pleader is entitled to relief cannot be consid¬ 
ered.'^® 

Under the rule that matter extraneous to the 
complaint may not be considered on a motion to dis- 


U.S.—Caribe Candy Co. v. Mackenzie 
Candy Co., D.C.Ohio, 78 F.Supp. 
1021. 

(3) Where plaintiff had filed 
amended complaint which sought to 
rehabilitate and to avoid apparent 
inconsistent theories, which appeared 
on comparison of original complaint 
and amended complaint, original and 
amended complaints would be con¬ 
sidered together in meeting impact of 
defendant’s motion to dismiss. 

U.S.—Bissett V. Barnett, D.C.Cah, 146 
F.Supp. 693. 

Constitutionality of statute 

Where question of constitutional¬ 
ity of statute was raised by defend¬ 
ant’s motion to dismiss plaintiffs’ 
complaint, factual basis for disposi¬ 
tion of motion must be found in alle¬ 
gations of complaint, taking all 
properly pleaded facts as true. 

U.S.—Miller v. Howe Sound Min. 
Co., D.aWash., 77 P.Supp. 540. 

Agreed facts 

(1) In action for death of plain¬ 
tiff’s decedent on ground that dece¬ 
dent was an employee of defendant 
within Federal Employers’ Liability 
Act, dismissal of action on ground 
that court had determined that plain¬ 
tiff had no cause of action under the 
Act was reversible error, notwith¬ 
standing that question whether dece¬ 
dent was an employee had been dis¬ 
cussed at pre-trial conference and 
that thereafter agreed statement of 
facts and briefs were filed, where 
statement was not intended to sub¬ 
mit to court for its determination the 
issue of employment and liability 
under the Act. 

U.S.—Miles V. Pennsylvania H. Co., 
C.C.A,I11., 158 F.2d 336. 

(2) Decision on motion to dismiss 
complaint would not be based on fact 
on which counsel for both parties 
agreed at hearing on the motion, but 
which did not appear in the com¬ 
plaint or record, was not basis of 
the motion to dismiss, and had not 
been fully argued. 

U.S.—Jefferson v, U. S., D.C.Md., 74 
F.Supp. 209. 

Defense of limitations 

It was improper for district court 
to allow defendant, in suit to estab¬ 


lish trust, to raise defense of statute 
of limitations on motion which court 
insisted on treating as motion to 
dismiss and not as motion for sum¬ 
mary judgment when it was neces¬ 
sary to go outside of pleadings to 
prove application of statute of limi¬ 
tations, and object of motion was to 
try the main issue in case and effect 
of dismissal was a decision on mer¬ 
its. 

U.S.—Herron v. Herron, C.A.Tex., 255 
F.2d 589. 

70. U.S.—First Nat. Bank of Kansas 
City V. New York Life Ins. Co., D. 

C. Mo., 58 F.Supp. 123—Cleveland v. 
Higgins, D.C.N.Y., 50 P.Supp. 188, 
reversed on other grounds, C.C.A., 
148 F.2d 722, certiorari denied 66 
S.Ct. 27, 326 U.S. 722, 90 L.Ed. 
428. 

Bill of particulars 

Prior to the abolition of bills of 
particulars by the Federal Rules of 
Civil Procedure it was held that on a 
motion to dismiss the complaint, the 
court could consider a bill of particu¬ 
lars, if the complaint was supple¬ 
mented by such a bill. 

U.S.—Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co.. 

D. C.Ky,, 37 F.Supp. 728—^Mahoney 
V. Bethlehem Engineering Corpora¬ 
tion, D.C.N.T., 27 F.Supp. 865. 

Curacao Trading Co. v. William 
Stake & Co., D.C.N.Y., 2 P.R.D. 308 
—Reilly v. Wolcott, D.C.N.Y., 1 F. 
R.D. 103. 

Contract 

Where contract was filed as exhibit 
with complaint, the contract became 
part of the complaint and would be 
considered on a motion to dismiss. 
U.S.—Mengel Co. v. Nashville Paper 
Products and Specialty Workers 
Union, No. 513, C.A.Tenn., 221 P.2d 
644. 

Deport 

Where complaint seeking injunc¬ 
tion against taking of lands for 
building of dam and reservoir re¬ 
ferred to senate document embody¬ 
ing a report, such document was be¬ 
fore court for consideration on mo¬ 
tion to dismiss the complaint and 
purported allegations of fact would 
be viewed in light of such document. 
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U.S.—^Anderson v. Seeman, C.A.Tex., 
252 P.2d 321, certiorari denied 79 
S.Ct. 32, 358 U.S. 820, 3 L.Ed.2d 61. 
Background 

On motion to dismiss complaint in 
suit for dissolution of corporation 
or to compel redemption of stock, 
complaint must be read in connec¬ 
tion with background shown by re¬ 
organization plan of corporation’s 
predecessor and defendant’s certifi¬ 
cate of incorporation, which were 
annexed to the complaint. 

U.S.—^Wall <& Beaver St. Corp. v. 
Munson Line, D.C.Md., 58 P.Supp. 
101 . 

71. U.S.—Powell V. Rothensies, D.C. 
Pa., 47 P.Supp. 1019. 

Purchase agreements 

Where cross claim sought relief 
based on breach of warranty under 
agreement for purchase of airplane, 
but agreement was not attached to, 
or incorporated in, cross claim, and 
cross claimant alleged that parties 
subsequently entered into sixteen 
successive amending agreements, 
none of which were referred to by 
cross defendant, purchase agreement 
and amendments would not be con¬ 
sidered on motion to dismiss cross 
claim for failure to state claim for 
relief, but would be left to the trial. 
U.S.—^Winikoff v. United Air Lines, 
D.C.N.T., 10 P.R.D. 474. 

72. U.S.—Cohen v. U. S., C.C.A. 
Minn., 129 F.2d 733. 

Bimited application 

Doctrine of judicial notice, as such, 
has at most a limited part in the 
determination of a motion to dis¬ 
miss. 

U.S.—Golaris v. Jewel Tea Co., D.C. 
Ill., 22 F.R.D. 16. 

73. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., C.A. 
Ill., 235 F.2d 303. 

74. U.S.—^Daniel v. Board of Trade 
of City of Chicago, C.C.AIIL, 164 
F.2d 815. 

75. U.S.—Ogden River Water Users’ 
Ass'n V. Weber Basin Water Con¬ 
servancy, C.A.Utah, 238 F.2d 936. 

76. U.S.—Mayor and Council of New 
Castle V. U. S.. D.C.Del., 162 P. 
Supp. 243. 
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miss for failure to state a claim, the court may not 
consider depositions,'^'^ answers made by plaintiff to 
interrog'atorieSj'^S defendant's answers to interrog’a- 
tories propounded by plaintiff,*^^ evidence produced 
on an application for preliminary injunction,ques¬ 
tions raised solely by brief in support of the motion 
to dismiss,or allegations in an answer.^^ The 
court has no right to hear evidence,and it may 
not consider evidence, which the parties expect to 
introduce at the trial.^^ 

In some cases, however, the court, in passing on a 
motion to dismiss, has taken cognizance of and con¬ 
sidered facts disclosed otherwise than in the com- 
plaint,S5 as in an affidavit, brief, or argument,^^ at 

77- U.S.—^Park-In-Theatres v. Para- 
mount-TlicIiards Theatres, I).C.Del., 

7 F.R.D. 723. 

78. U.S.—^Dunleer Co. v. Minter 
Homes Corporation, D.C.W.Va., 33 
F.Supp. 242. 

79. U.S.—^Mullins v. Ue Soto Securi¬ 
ties Co, C.C.A.La., 136 F.2d 55. 

80. U S.—Land v. 

67 S.Ct. 1009, 330 U.S. 731, 91 L.Ed. 

1209. 

Merced Dredging: Co. v. Merced 
County, D.aCaU 67 F.Supp. 698. 

81. U.S.—I. P. C. Distributors v. 

Chicago Moving Picture Mach. Op¬ 
erators Union, Local 110, of I.A,T. 

S.E. and M.P.M.O. of U. 

Canada, D.C.IIL, 132 F.Supp. 294. 

Incidental consideration. 

Contention, made in defendants* 
brief, that complaint, in stockholders* 
derivative suit to redress certain, 
wrongs alleged to have been commit¬ 
ted by controlling officers and direc¬ 
tors, must be dismissed because pri¬ 
mary acts of misconduct had occur¬ 
red prior to time when plaintiffs ac¬ 
quired their stock, would receive only 
incidental consideration where there 
were alleged acts of misconduct oc¬ 
curring after acquisition of plaintiffs’ 
stock and sufficiency of pleading as 
to such acts was not specifically 
questioned and issue had not been 
argued in plaintiffs’ brief because of 
defendants’ failure to raise it by mo¬ 
tion. 

U.S.—^Birnbaum v. Wilcox-Gay Corp., 

D.C.IIL, 17 F.R.D, 133. 

82. U.S.'—Hadley v. Rinke, D.C.N.T., 

29 F.Supp. 207. 

D.C.—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari denied 
60 S.Ct 263, 308 U.S. 616, 84 L. 

Ed. 514. 

Answers of other defendants 

On motion to dismiss, made by one 
of several defendants, allegations in 
answers of other defendants could 
not be considered. 

U.S.—I. P. C. Distributors v. Chica¬ 
go Moving Picture Mach. Opera- 


least where such facts were undisputed or the parties 
consented to the consideration thereof.^ 7 So, in 
considering a motion to dismiss, evidence adduced 
on the hearing of a show cause order issued in con¬ 
nection with a temporary restraining order is prop¬ 
erly before the court, where during oral argument 
on the motion to dismiss counsel for both parties 
freely alluded to and argued such evidence.^s Also, 
where necessary to reach just results and bring an 
end to Idle litigation, the court will use uncontro¬ 
verted facts which are not fomally of record in the 
pending litigation, but are ascertainable in the exam¬ 
ination of facts and pleadings in former cases in the 
court between at least one of the parties and others 
relating to the same subject matter. 

U.S.—^Alabama Independent Service 
Station Ass’n v. Shell Petroleum 
Corporation, D.C.Ala., 28 F.Supp. 
386. 

Consideration of affidavits generally 
see infra § 859. 

87. U.S.—Boro Hall Corporation v. 
General Motors Corporation, C.C.A. 
N.Y., 124 F.2d 822. 

Roomberg v. U. S., D.C.Pa., 40 F. 
Supp. 621—^Ellis V. Stevens, D.C. 
Mass., 37 F.Supp. 488 —^Massaro v. 
Fisk Rubber Corporation, D.C. 
Mass., 36 F.Supp. 382—Grodsky v. 
Sipe, D.C.IIL, 30 F.Supp. 656—Mills 
V. Lowndes, D.C.Md., 26 F.Supp. 792. 
Pleadings, orders, and records 

Motion to dismiss for failure to 
state a claim on which relief can be 
granted should be determined on alle¬ 
gations of the complaint and undis¬ 
puted facts as they appear from 
pleadings, orders, and records of the 
case. 

U.S.—Yudin v. Carroll, D.C.Ark., 57 
F.Supp. 793. 

88. U.S.—Cavanaugh v. McKenzie, 
D.C.Nev., 159 F.Supp. 655, affirmed, 
C.A., Cavanaugh v. Long, 252 F.2d 
959. 

U.S.—Gulf Coast Western Oil 
Co. V. Trapp, C.C.A.OkL, 165 P.2d 
343. 

Pleadings in state conrt suit 

Where pleadings in pending state 
court suit, in which federal court 
petition to declare patent invalid and 
not infringed by plaintiff alleged that 
defendant’s claim of such infringe¬ 
ment was made, are submitted with, 
defendant’s motion to dismiss peti¬ 
tion, federal court should consider 
such pleadings. 

U.S.—Tuthill V. Wilsey, D.C.IIL, 85 
F.Supp. 686, affirmed, C.A., 182 F.2d 
1006. 

Bemoval petition 

In tort actions against internal 
revenue agents wherein allegations 
in removal petition to effect that the 
acts complained of were performed 
by the agents as agents under color 


Dollar, App D.C., 
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tors Union, Local 110, of I.A.T.S.E. 
and M.P.M.O. of U. S. and Canada, 
D.C.IIL. 132 F.Supp. 294. 

83. U.S.—Grand Opera Co. v. Twen¬ 
tieth Century-Fox Film Corp., C.A. 
Ill., 235 P.2d 303. 

Smith V. Carter Oil Co., D.C.La., 
104 F.Supp. 463. 

84. U.S.—Bagby v. Cleveland 
Wrecking Co., D.C.Ky., 28 F.Supp. 
271. 

85. U.S.—Gulf Coast Western Oil 
Co. V. Trapp, C.C.A.OkL, 165 P.2d 
343. 

Official records 

On motion to dismiss, where dis¬ 
trict court could not reach intelli¬ 
gent conclusion as to plaintiff’s 
rights in action seeking to enjoin 
members of Michigan State Bar 
Grievance Committee from continu¬ 
ing with pending state bar proceed¬ 
ings against plaintiff, without fur¬ 
ther examination of decrees and or¬ 
ders and official records on which 
plaintiff based his entire case, going 
outside the bill of complaint was 
made mandatory by the bill itself. 
U.S.—Emmons v. Smitt, D.C.Mich., 
68 F Supp. 869, affirmed, C.C.A., 149 
F.2d 869, certiorari denied 66 S.Ct. 
59, 326 U.S. 746, 90 L.Ed. 446. 
letter 

U.S.—^Dehaan v. Brandeis University, 
D.aMass., 150 F.Supp. 626. 

86. A broader view that affidavits, 
depositions, and answers to interrog¬ 
atories filed by defendants may be 
considered on their motions to dis¬ 
miss complaint for failure to allege 
sufficient facts to constitute cause 
of action, was stated in a case where 
the court further said that considera¬ 
tion of the papers did not add great¬ 
ly to the force of the motions to dis¬ 
miss because most of the statements 
of fact in the papers were either sim¬ 
ple contradictions of plaintiff's alle¬ 
gations or were consistent with, and 
not in avoidance of, the existence of 
the crucial facts set out in the com¬ 
plaint. 


89. 
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Admissions and matters outside the pleadings may¬ 
be considered in disposing of the motion as a motion 
for summary judgment under the terms of Rule 12 
(b) providing that if a motion to dismiss is made 
for failure to state a claim on which relief can be 
granted, and matters outside the pleading are pre¬ 
sented to, and not excluded by, the court, the mo¬ 
tion will be treated as one for summary judgment 
and disposed of as provided by Rule 56 of the Fed¬ 
eral Rules.It has also been held that a motion 
to dismiss for failure to join an indispensable party 
contemplates the consideration of extraneous mat¬ 
ters and is not to be determined on the pleadings 
alone.^^ 

In any event, matters outside the complaint will 
be considered only for the purpose of determining 
whether there is an issue of fact, and not for the 
purpose of deciding an issue of fact.92 court 

passes only on the sufficiency of the complaint, and 
not the proof to support it.^^ 

Where defendant asserted various reasons in sup¬ 
port of his motion to dismiss the complaint, but all 
reasons involved the proposition that plaintiff had 
not alleged sufficient facts to constitute a cause of 


action, the contentions will not be treated separately 
or in detail.9^ On a motion by defendant to dismiss 
a complaint without prejudice on the ground that 
plaintiff refused to comply with a notice to take his 
deposition on oral examination, the issue before 
the judge is merely whether plaintiff willfully failed 
to appear and whether he should strike all or any 
part of plaintiff’s pleadings and dismiss the action, 
or enter a judgment by default against plaintiff.®^ 
A motion to dismiss for failure of certain plaintiffs 
to appear for oral examination does not properly 
raise an issue as to whether the plaintiffs who failed 
to appear were indispensable parties.^® 

b. Want of Jurisdiction or Improper Service 
of Process 

On a motion to dismiss for want of jurisdiction, the 
only question presented is whether the court has juris¬ 
diction to entertain the complaint, but in determining 
this question the court may consider matters extraneous 
to the pleadings. 

On a motion to dismiss for want of jurisdiction, 
the only question presented is whether the court has 
jurisdiction to entertain the complaints'^ and the 
court will not ordinarily enter into a consideration 
of the merits of the case, s8 or decide questions of the 


of law were undenied by plaintiffs, 
federal court could consider such 
allegations in determining, on mo¬ 
tions for dismissal, whether agents 
acted within scope of their authority, 
&nd court could take official notice of 
official duties of such agents. 

U.S.—Hartline v. Clary, D.C.S.C., 141 
F.Supp. 161. 

■90. U.S.—Freedman v. Philadelphia 
Terminals Auction Co., D.C.Pa., 145 
F.Supp. 820—U. S. Hoffman Ma¬ 
chinery Corp. V. Richa, D.C.Mo., 78 
F.Supp. 969. 

91. U.S.—^Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives, 
D.C.Del., 109 F.Supp. 472. 

92. U.S.—Pudlik V. Public Service 
Co. of Colo., U.C.Colo., 166 F.Supp. 
921. 

Determination of issues of fact gen¬ 
erally see supra § 853. 

Supporting or supplemen-fcary papers 
Although supporting or supplemen¬ 
tary papers to a motion for dismiss¬ 
al or in the alternative for summary 
judgment are permitted to pierce the 
allegations or denials of the parties, 
such function is only to permit and 
assist the court in determining 
whether or not a genuine issue as to 
any material fact is presented and 
crystallized in the litigation, and not 
to permit a trial of the facts on the 
papers so presented. 

U.S.—Powell V. Fuller Brush Co., D. 
C.N.J., 16 F.R.D. 239. 

93. U.S.—Professional & Business 


Men’s Life Ins. Co. v. Bankers Life 
Co., D.C.Mont., 163 F.Supp. 274. 
Alleged facts 

Sufficiency of complaint, as against 
motion to dismiss, depends on the al¬ 
leged, not on the proved, facts. 

U.S,—Braddick v. Federation of 
Shorthand Reporters, D.C.N.T., 115 
F.Supp. 550. 

94. U.S.—Shapiro v. Royal Indem. 
Co., D.C.Pa,, 100 F.Supp. 801. 

95. D.C.—^Evans v. Schlein, Mun. 
App., 51 A.2d 472. 

Striking of pleadings for failure to 
appear or testify at taking of depo¬ 
sition see supra § 643. 

96. U.S.—^Demeulenaere v. Rockwell 
Mfg, Co., D.C.N.T., 23 F.R.D. 686. 

97. U.S.—Sinclair Pipe Line Co. v. 
Snyder, D.C.Kan,, 147 F.Supp. 632. 

Determination of fact issues on mo¬ 
tion to dismiss for want of juris- 
• diction see supra § 853. 

98. U.S.—^Acme Brick Co, v. Chica¬ 
go, R. I. & P. R. Co., C.A,Tex., 186 
F.2d 125, certiorari denied 71 S. 
Ct. 741, 341 U.S. 920, 95 L.Ed. 1853. 

York County Sav. Bank v. Abbot, 
C.C.Me., 131 F. 980. 

Hansen v. A-S.D. S.S. V. End- 
borg, D.C.N.Y., 165 F.Supp. 387 — 
Moore v. Gorman, D.C.N.T., 75 F. 
Supp. 453. 

OzL motion to dismiss oounterclaim 
under anti-trust laws on ground of 
lack of jurisdiction over plaintiff 
and subject matter of counterclaim, 
whether defendant was injured by 
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the alleged combination in restraint 
of trade went to the sufficiency of 
the counterclaim, which question was 
not before the court. 

U.S.—Brown Paper Mill Co. v. Agar 
Mfg. Corporation, D.C.K.Y., 1 F.R. 
D. 579. 

Cause improperly dismissed. 

Claim that plaintiff had conveyed 
his interest before filing suit to es¬ 
tablish title to land did not affect 
federal equity court’s jurisdiction, 
and hence dismissing the bill which 
presented a real controversy within 
the jurisdiction of the court, on mere 
preliminary motion to dismiss for 
want of jurisdiction, without hearing 
on merits or determination, whether 
there was equity in the bill, was er¬ 
ror. 

U.S.—Rectangle Ranche Co. v. Board 
of Com’rs for Buras Levee Dist., 
C.C.A.La., 96 F.2d 825. 

Procedure held proper 

District court’s procedure in hear¬ 
ing together defendants’ motion to 
dismiss action for want of pecuniary 
jurisdiction and plaintiff’s and de¬ 
fendants' motions for summary judg¬ 
ments, together with a number of 
affidavits, requests for admission and 
answers thereto and depositions of all 
principal parties in interest, on 
ground that motion to dismiss could 
not be decided without considering 
merits of controversy because ques¬ 
tions whether plaintiff’s claim ex¬ 
ceeded three thousand dollars and 
action was true class action involved 



858 FEDERAL CIVIL PROCEDURE 


35B C.J.S, 


ultimate success of plaintiff in proving his claims 
at the trial.The provisions of former Judicial 
Code § 37, which made it the mandatory duty of the 
court to dismiss a suit whenever it should appear to 
the satisfaction of the court that the suit did not 
really and substantially involve a dispute or contro¬ 
versy properly within the jurisdiction of the court 
conferred no power summarily to decide matters in 
issue going to the merits of the controversy,^ and 
where the jurisdictional question necessarily in¬ 
volved a consideration of the merits it had to be tried 


on formal pleadings.^ 

As a general rule, motions to dismiss for lack of 
jurisdiction or for insufficiency of service of process 
contemplate extraneous matters and are not to be de¬ 
termined on the pleadings alone.^ Affidavits, depo¬ 
sitions, and other documentary proof may be utilized 
when dismissal is sought on such grounds.^ So the 
court may decide a motion to dismiss for lack of 
jurisdiction on the complaint and affidavits submit¬ 
ted in support of the motion to dismiss or may hear 
testimony bearing on the question.^ 


nature of rights of plaintiff and oth¬ 
er members of alleged class and re¬ 
lationship of such rights to each 
other, was within court’s competence. 
U.S.—Troup V. McCart, C.A.Ga., 238 
F.2d 289. 

99. US.-—Stella v. Kaiser, D.C.N.T., 

82 F.Supp. 301. 

1 , XJ.S.—Smithers v. Smith, Tex., 27 
S.Ct. 297, 204 U.S. 632, 51 L.Ed. 
65G. 

25 C.J. p 793 note 81. 

On a plea in abatement on the 
ground that the amount in contro¬ 
versy was not sufficient to confer 
federal jurisdiction, defendant’s con¬ 
tention that the dispute involved 
only his particular interest in cer¬ 
tain of the property was unsustain¬ 
able, since the merits of the case 
could not be tried on the hearing of 
the plea. 

0 .S.—Butters v. Carney, C.C.Nev., 
127 P. 622. 

2 , U.S—Illinois Cent. R. Co. v. Ad¬ 
ams, Miss., 21 S.Ct. 251, 180 U.S. 
28, 45 L.Ed. 410. 

25 C.J. p 794 note 82. 

“If the case shows a bona fide 
claim within the jurisdiction of the 
court, with a reasonable plausibility 
in support thereof, it behooves the 
court to pass on the merits on a 
formal plea, demurrer, or answer, 
rather than summarily on a motion 
to dismiss.” 

U.S.—York County Sav. Bank v. Ab¬ 
bot, C.C.Me„ 131 F. 980, 982. 

3, U.S.—^Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives, 
D.C.Del., 109 F.Supp. 472. 

Determination of fact issues on mo¬ 
tion to dismiss for want of juris¬ 
diction see supra § 853. 

Matter not considered 

Where stockholders brought suit 
on behalf of their corporation for 
relief against defendant corporation 
and service of process on defendant 
was attempted by serving authorized 
agent of defendant in Alabama, the 
principal place of business of defend¬ 
ant, proposed amended complaint at¬ 
tempting to state “double deriva¬ 
tive” claim on behalf of defendant 
would not be considered on defend¬ 
ant’s motion to dismiss complaint on, 


ground that valid service of process 
could not be had pursuant to statute 
providing that process in stockhold¬ 
er’s derivative action in behalf of his 
corporation may be served on such 
corporation in any district in which 
corporation is doing business, since 
validity of service depended on alle¬ 
gations made in the original com¬ 
plaint. 

U.S.—Green v. Clark, D.C.N.T., 173 
F.Supp. 233. 

4. U.S.—Tudm v. Carroll, D.C.Ark., 

57 FSupp. 793—^Alabama Independ¬ 
ent Service Station Ass’n v. Shell 
Petroleum Corporation, D.C.Ala., 28 
FSupp. 386. 

Use of affidavits generally see infra 
§ 859. 

Iieave to take depositions 

Where a defendant foreign corpo¬ 
ration serves in advance of answer a 
motion to dismiss on ground of in¬ 
sufficiency of service of process, dis¬ 
trict court should ordinarily grant 
leave to plaintiff to take depositions 
on issues of fact raised by the mo¬ 
tion. 

XJ.S.—^Application of Wisconsin 
Alumni Research Foundation, D.C. 
Isr.J., 4 F R.D. 263. 

Admitted facts 

Where a motion to dismiss a com¬ 
plaint was on the ground that the 
court lacked jurisdiction of claims 
set forth in the complaint and a mo¬ 
tion for summary judgment was in 
part on the same ground, admitted 
facts, supporting the motion for sum¬ 
mary judgment, may be considered to 
speak for the motion to dismiss. 
U.S.—Kirkham v. Pacific Gas & Elec. 
Co., D.C.Cal., 78 F.Supp. 658. 

Copy of waiver 

Where commissioner of internal 
revenue moved to dismiss taxpay¬ 
er’s complaint seeking to enjoin col¬ 
lection of a deficiency assessed by 
commissioner in determining taxpay¬ 
er’s income tax, accompanying mo¬ 
tion with a photostatic copy of tax¬ 
payer’s written waiver of ninety 
days’ notice of the determination of 
deficiency required by statute, alleg¬ 
ed waiver was properly before dis¬ 
trict court, notwithstanding no seal 
was shown to have been on alleged 
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waiver, nor was waiver accompanied 
! by any affidavit identifying it or oth- 
I erwise vouching for its genuineness. 
U.S.—^Victory v. Manning, C.C.A.N J., 

I 128 F.2d 415. 

5. U.S.—Jiffy Lubricator Co. v. Ale- 

mite Co., D.C.N.D., 28 F.Supp. 385. 

Diversity of citizenship 

Where defendant’s motion to dis¬ 
miss negligence action for lack of 
diversity of citizenship was support¬ 
ed by deposition of plaintiff and affi¬ 
davit, to which plaintiff filed answers 
supported by affidavit of attorney 
who represented him at deposition, 
court would direct hearing to be held 
on issue of diversity to permit oral 
testimony of plaintiff and other rele¬ 
vant witnesses notwithstanding ques¬ 
tion might possibly have been resolv¬ 
ed entirely on affidavits. 

U.S.—Scott V. Pennsylvania R. Co.^ 

D.C Pa., 8 P.R.D. 548. 

Prior to Federal Rules of Civil Pro¬ 
cedure 

(1) Prior to the operative date of 
Federal Rules of Civil Procedure, 28 
U.S.C.A, the view was expressed, 
on a motion to dismiss for want of 
jurisdiction of the person, that, in 
the absence of any rule on the sub¬ 
ject, doubtless the court would have 
power to take testimony as to juris¬ 
dictional facts, or to refer the mat¬ 
ter to a special master for a finding 
on the jurisdictional facts, but it was- 
within the discretion of the court to« 
determine the matter on affidavits. 
U.S.—Hurley v. Wells-Newton Kat. 

Corporation, D.C.Conn., 49 F, 2 d 914. 

(2) WTiere defendant corporation 
entered an answer in abatement, rais¬ 
ing the question whether jurisdic¬ 
tion over it had been acquired, the- 
view was taken that the manner in 
which the preliminary question or 
jurisdiction should be tried was with¬ 
in the discretion of the trial judge 
and that, even in an action at law, 
such question was determinable by 
judge, on affidavits, rather than by 
jury, where there were no questions 
of credibility between witnesses and- 
basic facts were not seriously in con¬ 
troversy. 

U.S.—^Murphy v. Campbell Soup Co,,. 

D.C.Mass., 40 P.2d 671. 
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The proof as to jurisdictional facts, on a motion 
to dismiss which challenges plaintiff’s allegations of 
such facts, may be submitted under authority of, and 
:in the manner contemplated by Rule 43 (e) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., 
which provides that, when a motion is based on facts 
not appearing of record, the court may hear the 
matter on affidavits or may direct that the matter be 
"heard wholly or partly on oral testimony or deposi¬ 
tions.® Where neither side had asked for a hearing, 
a motion to dismiss for lack of jurisdiction on the 
ground that defendant was not subject to service 
within the district and was not properly served may 
•be determined on facts before the courtF 

Generally, however, in determining a motion to 
dismiss for want of jurisdiction appearing on the 
face of the complaint or bill, the court looks only to 
such pleading.8 In such case the allegations of the 
bill or complaint are binding on the court and it may 
not consider such facts as might be shown on a trial 
on the merits.^ 


§ 859.-Affidavits 

a. In general 

b. Want of jurisdiction or improper 

service of process 

a. In General 

Affidavits may be employed on a motion to dismiss a 
pleading, in support of, or in opposition to, the motion, 
depending on the ground of the motion. 

It is generally held that affidavits may be employed 
on a motion to dismiss a pleading, depending on the 
ground of the motion.^® So, affidavits have been 
held proper on a motion to dismiss grounded on the 
bar of limitations or laches,^^ or for failure to join 
an indispensable party, ^2 or for want of jurisdiction 
or improper service of process, as discussed infra 
subdivision b of this section. Where a motion to 
dismiss is accompanied by affiadvits and plaintiff 
is given opportunity to file affidavits in opposition to 
the motion, and no objection was made to the pro¬ 
cedure followed, the procedure is proper.^^ 


(3) In an action at law in which 
'defendant had made a motion to dis¬ 
miss, it was held that whether nec- 
-essary jurisdictional facts existed 
was a question triable by court. 
tIT.S.—M urphy v. Campbell Soup Co., 
D.aMass., 44 F.2d 214. 

^’6. U.S.—^Hollywood Associates v. 
Morris, D.C.N.T., 13 F.R.D. 141-- 
Scott V. Pennsylvania R. Co., D.C. 
Pa., 8 F.R.D. 548—^Hahn v. Corley 
Mfg. Co., D.C.Tenn., 1 F.R.D. 605— 
Starns v. Success Portrait Co., D. 
C.Tenn., 1 F.R.D. 503. 

7. U.S.—Clifton Products, Inc. v. 
American Universal Ins. Co., D.C.N. 
Y., 169 F.Supp. 842. 

•S. U.S.—Holmberg v. Williamson, D. 
C.N.T., 135 F.Supp. 493—Massachu¬ 
setts Mut. Life Ins. Co. v. Gross- 
man, D.C.N.Y., 4 F.Supp. 990. 

• State court without jurisdiction 
On motion to dismiss on ground 
that state court from which case had 
been removed was without jurisdic¬ 
tion, federal district court was bound 
"by plaintiff’s pleadings, since motion 
-to dismiss can introduce no question 
. of fact, but can raise only questions 
presented by petition. 

U.S.—^Whitam v. Chicago, R. I. & P. 
By. Co., D.C.Tex., 66 F.Supp. 1014. 

"9. Want of violation of anti-trust 
laws 

In passing on question raised by 
defendants’ motion to dismiss action 
for want of jurisdiction on ground 
that complaint did not show a vio¬ 
lation of anti-trust laws within 
meaning of Clayton Act § 4, 15 U.S. 
,• C.A. § 15, the court was bound by 
r allegations of complaint and could 


not consider such facts as might de¬ 
velop at a trial on merits. 

U.S.—Swartz v. Forward Ass’n, D.C. 
Mass., 41 F.Supp. 294. 

10. U.S.—^Aralac, Inc. v. Hat Corp. 
of America, C.C.A.Del., 166 F.2d 
286. 

F. B. Myers & Bros. Co. v. Goulds 
Pumps, D.C.N.Y., 5 F.R.D. 132. 

N.M.—Benson v. Export Equipment 
Corp., 164 P.2d 380, 49 N.M. 356. 
“When the Rules of Civil Proce¬ 
dure were first effective in 1938 at 
least three methods were available 
to a defendant to test the sufficiency 
of the complaint: (1) He could move 
to dismiss the action under Rule 12 
(b); (2) If the pleadings had been 

closed he could have moved for a 
judgment on the pleadings under 
Rule 12 (c); (3) He could, with or 
without supporting affidavits, move 
for summary judgment under Rule 
66. Rule 56 for summary judgment 
made special provision for support¬ 
ing and opposing affidavits. Rules 12 
(b) and 12 (c) made no specific men¬ 
tion of such affidavits. It is quite 
apparent that since judgments on 
the pleadings, under Rule 12 (c), are 
heard on the pleadings, no extrane¬ 
ous matters are considered. It is 
equally apparent that motions made 
under certain paragraphs of 12 (b), 
viz., sub-paragraphs 2 to 5, and 7, 
contemplate extraneous affidavits or 
other matters and are not determined 
on the pleadings alone. Obviously, 
motions under some of these provi¬ 
sions could not be determined on the 
complaint alone- Many courts had 
allowed affidavits to be filed and con¬ 
sidered especially with reference to 
motions under Rule 12 (b) (6) and in 
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order to formalize the procedure an 
amendment, effective March 19, 1948, 
provided that motions made under 
Rule 12 (b) (6) in which matters 
outside the pleadings are presented 
and not excluded by the court, such 
motions are treated as motions for 
summary judgment and disposed of 
as provided in Rule 56.” 

U.S.—Dimet Proprietary, Limited v. 
Industrial Metal Protectives, 109 P. 
Supp. 472, 475. 

11. U.S.—Latta v. Western Inv. Co., 

C. A.Cal., 173 F.2d 99, certiorari de¬ 
nied 69 S.Ct. 1516, 337 U.S. 940, 93 
L.Ed. 1744, rehearing denied 70 S. 
Ct. 35, 338 U.S. 840, 94 L.Ed. 514, 
rehearing denied 70 S.Ct. 96, 338 
U.S. 863, 94 L.Ed. 529, rehearing 
denied 70 S.Ct. 181, 338 U.S. 889, 
94 L.Ed. 546. 

12. U.S.—^Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives. 

D. C.Del., 109 F.Supp. 472. 

Facts not shown in petition 

On motion to dismiss for failure to 
join indispensable parties plaintiff 
and defendant, where all facts relied 
on to show indispensability did not 
appear in the petitions, evidence con¬ 
cerning such facts was properly pre¬ 
sented by affidavit. 

U.S.—^Young V. Garrett, C.C.A.Ark., 
149 F.2d 223. 

13. U.S.—^Latta v. Western Inv. Co., 
C.A.Cal., 173 F.2d 99, certiorari de¬ 
nied 69 S.Ct. 1516, 337 U.S. 940, 93 
L.Ed. 1744, rehearing denied 70 S. 
Ct. 35, 338 U.S. 840, 94 L.Ed. 614, 
rehearing denied 70 S.Ct. 96, 338 U. 
S. 863, 94 L.Ed. 629, rehearing de¬ 
nied 70 S.Ct. 181, 338 U.S. 889, 94 
L.Ed. 546. 
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Whether or not a motion to dismiss for failure judgment and disposed of as provided by Rule 56 .^'^ 
to state a claim may be supported by affidavits has 

been the subject of much controversy under the Fed- Affidavits may be considered on a motion to dis- 
eral Rules of Civil Procedure.i^ According to some “iss where they raise no fact controversy but only 

authority, affidavits may be employed on a motion ^ question of law.^® For the purple of testing 

to dismiss under Rule 12 (b), for insufficiency of the whether the complaint states facts sufficient to con- 

complaint,and affidavits in support of, and in op- s^tute a cause of action, the allegations of fact can- 

position to, the motion to dismiss can be considered challenged by affidavits to the contrary, 

by the court in determining the motion.16 The em- and affidavits cannot be treated as proof contradic- 

ployment of affidavits has been considered justified toiy ^ well-pleaded facts in the complaint.20 There 

by the amendment to Rule 12 (b) in 1948 providing is a great diffierence between discovering whether 

that if matters outside the pleadings are presented there is an issue of fact and deciding such an issue, 

to, and not excluded by, the court on a motion to dis- ^-nd affidavits can be used for the former purpose 

miss, the motion is to be treated as one for summary but not for the latter.^i 


14. tJ.S.—Carroll v. Morrison Hotel 
Corp., C.aA.Ill., 149 F.2d 404. 

15. U.S.—Boro Hall Corporation v. 
General Motors Corporation, C.C.A. 
N.Y., 124 F.2d 822, rehearing de¬ 
nied 130 F.2d 196, certiorari de¬ 
nied 63 S.Ct. 436, 317 U.S. 695, 87 
L..Ed. 556. 

Drahkin v. Gibhs & Hill, D.C.N. 

T., 74 F.Supp. 758. 

Absence of fact issue 

In absence of material issue of 
fact, difference in name between mo¬ 
tion for order dismissing complaint 
on ground of failure to state claim 
and motion for summary judgment is 
unimportant and affidavits may be 
employed in either case. 

U.S.—Murray v. American Export 
Lines, D.C.N.T., 53 F.Supp. 861. 
Notice of motion 

Plaintiff's motion to submit affi¬ 
davits and exhibits in opposition to 
motion to dismiss could not be con¬ 
sidered where plaintiff did not give 
notice of motion as required by Kules 
of Civil Procedure. 

U.S.—Curtis V. Utah Fuel Co., D.C.N. 
J., 2 F.R.D. 570, affirmed, C.C.A., 
132 P.2d 321, certiorari denied 63 S. 
Ct. 993, 318 U.S. 789, 87 L.Ed. 1156. 

16. U.S.—Flying Tiger Line v. Atch¬ 
ison, T. & S. F. Ry. Co., D.C.CaL, 
75 F.Supp. 188—San Francisco 
Lodge No. 68 of Intern. Ass’n of 
Machinists v. Forrestal, D.C.CaL, 
58 F.Supp. 466. 

Consideration of affidavits to eluci¬ 
date allegations of complaint 
U.S.—Bakery Sales Drivers Local 
Union No. S3 v. Wagshal, App.D. 
C., 68 S.Ct. 630, 332 U.S. 437, 92 
L.Ed. 792. 

Ellis V. Stevens, D.C.Mass., 37 
F.Supp. 488, affirmed Kittredge v. 
Stevens, C.C.A., 126 F.2d 263, cer¬ 
tiorari denied 63 S.Ct. 34, 317 U.S. 
642, 87 L.Ed. 517—^Massaro v, Fisk 
Rubber Corporation, D.C.Mass., 36 
F.Supp. 382. 

Eliminating uncertainty 

If records in earlier actions leave 
uncertainty as to what issues were 
involved and settled by judgments 


rendered therein, evidence offered by 
affidavits on motion to dismiss later 
action on ground that former judg¬ 
ments are res judicata may be con¬ 
sidered by court for purpose of elim¬ 
inating the uncertainty. 

U.S.—Philadelphia Workingmen’s 

Sav. Loan & Bldg. Ass’n v. Albert 
M. Greenfield & Co., D.C.Pa., 9 F.R. 
D. 71. 

17. U.S.—Slagle v. U. S., C.A.Tex., 
228 F.2d 673. 

Freedman v. Philadelphia Termi¬ 
nals Auction Co., D.C.Pa., 145 F. 
Supp. 820—Oppenheimer v. Still¬ 
well, D.C.CaL, 132 F.Supp. 761— 
Sauters v. Toung, D.C.Pa., 118 F. 
Supp. 361. 

Williams v. Peters, D.C.Mass., 10 
P.R.D. 445. 

D.C.—^Washington v. McGrath, 182 
F.2d 375, 86 U.S.App.D.C. 343, af¬ 
firmed 71 S.Ct. 795, 341 U.S. 923, 
95 L.Ed, 1356. 

Codification of prior practice 
Even prior to the amendment to 
Rule 12 (b), the motion to dismiss 
complaint for failure to state a claim 
could have been based on affidavits 
setting forth fact, which if it ap¬ 
peared in complaint, would have de¬ 
stroyed the claim, such motion be¬ 
ing treated by the courts as one for 
summary judgment, and the amend¬ 
ment has merely codified what was 
at least the practice in the second 
circuit. 

U.S.—^American Mach. & Metals v. 
De Bothezat Impeller Co., D.C.N.T., 
8 P.R,D. 324. 

18. U.S.—Carroll v. Morrison Hotel 
Corp., C.C.A.I1L, 149 F.2d 404. 

Emmons v. Smitt, D.C.Mich., 68 
F.Supp. 869, affirmed, C.C.A., 149 
F.2d 869, certiorari denied 66 S.Ct. 
59, 326 U.S. 746, 90 LJEd. 446. 
Mixed question 

Affidavits in support and In opposi¬ 
tion to motion of defendant for dis¬ 
missal for failure to state a claim 
for relief or for summary judgment 
on complaint wherein plaintifiE alleg¬ 
ed a life employment by contracts 
entered into with defendant’s divi¬ 
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sion manager, and a wrongful dis¬ 
charge from employment, presented 
mixed questions of fact and law, pre¬ 
cluding relief asked. 

U.S.—Powell V. Fuller Brush Co., I>. 

C. N.J., 15 F.R.D. 239. 

19. U.S.—Hoy V. Progress Pattern 
Co., C.A.Mich., 217 F.2d 701. 

Postel V. Caruso, D.C N.J., 86 F. 
Supp. 498—^Mmor v. Minor, D.C. 
Neb., 74 F.Supp. 815. 

U. S. V. Association of Am. Rail¬ 
roads, D.C.Neb., 4 F.R.D. 510. 

20. U.S.—Slagle v. U. S., C.A.Tex., 
228 F.2d 673. 

Michel V, Meier, D.C.Pa., 8 F.R. 

D. 464. 

D.C.—Farrall v. District of Columbia 
Amateur Athletic Union, 163 F.2d 
647, 80 U.S.App.D.a 396. 

Buie not violated 

In action for breach of oral con¬ 
tract in which plaintiff moved for 
summary judgment and defendant by 
cross motion sought to have com¬ 
plaint dismissed on ground of appli¬ 
cation of the statute of frauds re¬ 
quiring a writing unless performance 
can be completed in one year, where 
it did not appear in the pleadings in 
what state or jurisdiction the con¬ 
tract was perfected, an affidavit in^ 
the file disclosing that the contract 
was consummated in New Jersey, 
could be noticed by the district court 
without violating the rule that affi¬ 
davits may not be used to contradict 
allegations of the complaint, and' 
plaintiff could amend his complaint 
to cover the omission. 

U.S.—Postel V. Caruso, D.C.N.J., 86- 
F.Supp. 498. 

21. U.S.—222 East Chestnut St. Corp. 

V. La Salle Nat. Bank, C.A.I1L, 253 
F.2d 484, certiorari denied 79 S.Ct. 
44, 358 U.S. 827, 3 L.Ed.2d 66, re¬ 
hearing denied 79 S.Ct. 220, 358 U. 
S. 901, 3 L.Ed.2d 151—Slagle v. U. 
S., C.A.Tex., 228 F.2d 673—Fred¬ 
erick Hart & Co. v. Recordgraph. 
Corp., C.A.DeL, 169 F.2d 580. 

Love V. U. S. Rubber Co., D.C. 
Pa., 92 F.Supp. 174—^Alamo Refin¬ 
ing Co. V. Shell Development Co,,. 
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Some decisions broadly hold that affidavits in sup¬ 
port of, or in opposition to, a motion to dismiss a 
complaint for insufficiency should not be considered 
by the trial court in passing on the motion,since 
only the allegations of the complaint may be consid¬ 
ered in passing on its sufficiency.^^ 

b. Want of Jurisdiction or Improper Service 
of Process 

On a motion to dismiss an action for lack of Jurisdic¬ 
tion, the court may consider affidavits in determining the 
existence or nonexistence of requisite jurisdictional facts; 
and affidavits may be employed on a motion to dismiss 
for insufficiency of service of process. 


As a general rule, on a motion to dismiss an action 
for lack of jurisdiction the court may receive and 
weigh affidavits as evidence in determining the ex¬ 
istence or nonexistence of requisite jurisdictional 
facts,especially in view of Federal Rules of Civil 
Procedure, Rule 43 (e), 28 U.S.C.A., providing that 
when a motion is based on facts not appearing of 
record, the court may hear the matter on affidavits 
or may direct that the matter be heard wholly or 
partly on oral testimony or depositions.^^ The court 
may so act without treating the motion as one for 
summary judgment,26 and it has been held that, 


D.C.Del., 84 P.Supp. 325—Synchem, 
Inc., V. American Hyalsol Corp., D. 
C.Del., 82 F.Supp. 685. 

Strauss v. Reading- Go., D.G.Pa., 
14 P.R.D, 457—Jacobsen v. Over¬ 
seas Tankship Corp., D.C.N.T., 11 
F.R.D, 97-—Michel v. Meier. D.C. 
Pa., 8 F.R.D. 464—Reynolds Met¬ 
als Co. V. Metals Disintegratingr 
Co.. D.C.N.J., 8 F.R.D. 349, affirmed, 

C. A., 176 F.2d 90—Jefferson Hotel 
Co. V. Jefferson Standard Life Ins. 
Co., D.C.MO., 7 F.R.D. 722. 

D.C.—^Farrall v. District of Columbia 
Amateur Athletic Union, 163 F.2d 
647, 80 U.S.APP.D.C. 396. 

22 . U.S.—Hoy V. Progress Pattern 
Co., C.A.Mich., 217 P.2d 701. 

Young V. First Nat. Bank of 
Chicago, D.C.Ill., 85 F.Supp. 68— 
Minor v. Minor, D.C.Neb., 74 F. 
Supp. 816—Geismar v. Bond & 
Goodwin, D.C.N.T., 39 F.Supp. 636 
—Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., 

D. C.Ky,, 37 P.Supp. 728—Kuhn v. 
Pacific Mut. Life Ins. Co. of Cali¬ 
fornia, D.C.N.Y., 37 P.Supp. 102. 

Cromer v. Sollitt Const. Co., D. 
C.W.Va., 16 F.R.D. 669—Saddle 
River Tp. v. Erie R. Co., D.C.N.J., 
9 F.R.D. 252—Sheehan v. Municipal 
Light & Power Co., D.C.N.T., 1 P. 

R. D. 256. 

Motion to dismiss may not be aided 
by affidavits 

U.S.—^Monjar v. Higgins, D.C.N.Y., 
39 F.Supp. 633—Eberle v. Sinclair 
Prairie Oil Co., D.C.Okl., 35 P.Supp. 
296, affirmed, C.C.A., 120 F.2d 746, 
135 A.L.R. 1494—Sherover v. John 
Wanamaker, New York, D.C.N.Y., 
29 P.Supp. 650. 

Affidavits produced on application for 
preliminary injunction 
U.S.—Land v. Dollar, App.D.C., 67 

S. Ct. 1009, 330 U.S. 731, 91 L.Ed. 
1209. 

Merced Dredging Co. v. Merced 
County, D.C.Cal., 67 F.Supp. 698. 
D.C.—Sheridan-Wyoming Coal Co. v. 
Krug, 168 P.2d 567, 83 U.S.App.D.C. 
162. 

Affidavits on other motion 

Where some defendants filed mo¬ 
tion for sianmary judgment and oth¬ 


ers filed motion to dismiss for fail¬ 
ure to state claim on which relief 
could be granted, court could consid¬ 
er motion to dismiss without refer¬ 
ence to affidavits and exhibits of¬ 
fered in support of motion for sum¬ 
mary judgment. 

U.S.—^Dinwiddle v. Brown, D.C.Tex., 
230 F.2d 465, certiorari denied 76 
S.Ct. 1041, 351 U.S. 971, 100 L.Ed. 
1490, rehearing denied 77 S.Ct. 29, 
352 U.S. 861, 1 L.Ed.2d 72. 

Affida-Tit held incompetent 

With respect to action under Fed¬ 
eral Employers' Liability Act, where¬ 
in plaintiff’s employment for rail¬ 
road was in issue, facts relating to 
whom plaintiff was working for were 
peculiarly within plaintiff’s personal 
knowledge, and affidavit by plaintiff’s 
counsel as to such facts was incom¬ 
petent and could not be considered 
on defendant’s motion to dismiss be¬ 
cause facts were not within his per¬ 
sonal knowledge. 

U.S.—^Matusiak v. Pennsylvania R. 
Co., D.C.N.J., 134 F.Supp. 681. 

23. U.S.—^Holmberg v, Williamson, 
D.C.N.Y., 135 F.Supp. 493—Sher¬ 
over V. John Wanamaker, New 
York, D.C.N.Y., 29 F.Supp. 650. 

Temp-Resisto Corp. v. Glatt, D.C. 
N.J., 18 F.R.D. 148. 

D.C.—Brandenburg v, Brandenburg, 
D.C., 80 F.Supp. 662. 

24. U.S.—Spears v. Spears, C.C.A. 
Mich., 162 P.2d 346, certiorari de¬ 
nied 68 S.Ct. 78, 332 U.S. 768, 92 
L.Ed. 353. 

Ramirez & Feraud Chili Co. v. 
Las Palmas Food Co., D.C.Cal., 146 
F.Supp. 694, affirmed, C.A., 245 F.2d 
874, certiorari denied 78 S.Ct. 384, 
355 U.S. 927, 2 L-Ed.2d 867—Dimet 
Proprietary* Limited v. Industrial 
Metal Protectives, D.C.DeI., 109 F. 
Supp. 472—^Moehl v. B. I. Du Pont 
De Nemours & Co., D.C.I11., 84 F. 
Supp. 427—^Ellis V. Stevens, D.C. 
Mass., 37 F.Supp. 488, afilrmed, C.C. 
A., Kittredge v. Stevens, 126 F.2d 
263, certiorari denied 63 S.Ct. 34, 
317 U.S. 642, 87 L.Ed. 617. 

Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 P.R.D. 1. 
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Conflicting affidavits 
Where attempted service on de¬ 
fendant by service on its agent for 
purposes unconnected with transac¬ 
tion on which suit was founded was 
held invalid and was .quashed, but 
conflicting affidavits before court 
were insufficient to determine wheth¬ 
er defendant was otherwise doing 
other business in judicial district of 
nature to which suit might reason¬ 
ably be connected, complaint would 
not be dismissed, but plaintiff would 
be given opportunity to explore true 
relationship of defendant and such 
other business and to test defend¬ 
ant’s amenability to jurisdiction of 
court of such district by attempting 
service on such other business. 

U.S.—Lane, Limited v. Larus & Bro. 

Co., D.C.N.Y., 136 F.Supp. 299. 
Determination, on facts 

Motion to dismiss for want of Ju¬ 
risdiction, tendered by defendants 
who were named as such only in the 
first of five claims alleged in the 
complaint, would be determined on 
facts presented In affidavits as well 
as on the law. 

U.S.—^Moore v. Gorman, D.CJNT.Y., 75 
F.Supp. 463. 

Mere conclusions 

In an action for damages arising 
out of alleged violations of anti-trust 
laws, corporate defendant’s motion to 
dismiss for lack of jurisdiction 
would not be decided in advance of 
trial on affidavits which set forth 
mere conclusions concerning relation¬ 
ship between parent and subsidiary 
corporations, but would be deter¬ 
mined after a more complete show¬ 
ing either by affidavit or a prelim¬ 
inary hearing at which evidence 
could be taken and considered or on 
the trial. 

U.S.—McGhan v. F. C. Haver Co., D. 
C.Minn., 84 F.Supp. 640. 

25. U.S.—^Ellis V. Stevens, D.C. 
Mass., 37 F.Supp. 488, affirmed, C. 
C.A., 126 F.2d 263, certiorari de¬ 
nied 63 S.Ct. 34, 317 U.S. 642, 87 L. 
Ed, 5X7. 

26. U.S.—^Nash-Kelvinator Corp. v. 
California Refrigerator Repair 
Shop, D.C.Cal., 11 F.R.D. 313. 
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whether a motion of defendant raising a jurisdic¬ 
tional objection is regarded as a motion to dismiss 
or as a motion for summary judgment under the 
Rules, defendant’s affidavits are available on either 
motion.2^^ So, where a motion to dismiss was on the 
ground that the court lacked jurisdiction of the 
claim and a motion for summary judgment was in 
part on the same ground, affidavits supporting the 
motion for summary judgment may be considered 
to '^speak” for the motion to dismiss.^s 

According to some authority, however, on a mo¬ 
tion attacking the jurisdiction of the court over de¬ 
fendant, the court is required to look to the com¬ 
plaint, rather than to defendant’s affidavits raising 
controverted issues of fact.2^ It has also been held 
that where the complaint on its face shows the 
amount in dispute to exceed three thousand dollars, 
and there are no facts alleged from which the dis¬ 
trict court can determine as a matter of law that 
there cannot be recovery of the jurisdictional 


amount, the question will not be determined on ex 
parte affidavits supporting the motion to dismiss the 
complaint on the ground of lack of the jurisdictional 

amount. 20 

A motion to dismiss for insufficiency of service of 
process contemplates extraneous affidavits and is not 
to be determined on the pleadings alone.21 

§ 860.-New Matter in Motion; 

Speaking Motion 

Ordinarily the court will not consider new matter set 
up in the motion to dismiss. 

As a general rule, the court will not on a motion 
to dismiss a complaint for insufficiency consider new 
matter set up in the motion to dismiss.22 Consider¬ 
ation of new matter is frowned on as being within 
the general principle forbidding a “speaking de- 
murrer.”23 However, some authorities take the view 
that the rules countenance a “speaking motion ;”24! 


Alternative motion 

Where jurisdiction of federal dis¬ 
trict court is challenged by motion 
for summary judgment supported by 
affidavits and an alternative motion 
to dismiss for want of jurisdiction, 
court has authority to determine the 
jurisdictional facts from the affida¬ 
vits and the pleadings, and grant the 
motion to dismiss on the basis of 
the facts so found, while denying the 
motion for summary judgment be¬ 
cause of '‘genuine issue as to any 
material fact.” 

U.S.—Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 

27. U.S.—Central Mexico Light & 
Power Co. v. Munch, C.C.A.N.T., 
116 P.2d 85. 

Rules referred to 

In reaching the conclusion stated 
in the text, the court referred to 
Rules 6 (d), 12 (b), 43 (e), and 56 
(e). 

U.S —Central Mexico Light & Power 
Co. V. Munch, supra. 

28. US.—-Kirlcham v. Pacific Gas & 
Elec. Co, D.C.Cal., 78 P.Supp. 658. 

Alternative motion 

Where jurisdiction of federal dis¬ 
trict court is challenged by motion 
for summary judgment supported by 
affidavits and an alternative motion 
to dismiss for want of jurisdiction, 
court has authority to determine the 
jurisdictional facts from the affida¬ 
vits and the pleadings, and grant the 
motion to dismiss on the basis of the 
facts so found, while denying the mo¬ 
tion for summary judgment because 
of “genuine issue as to any material 
fact.” 

U.S.—^Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 


29. U.S.—Holmberg v. Williamson, 
D.C.N.Y., 135 F.Supp. 493. 

30. U.S.—Moehl v. E. 1. Du Pont De 
Nemours & Co., D.C.IH., 84 P.Supp. 
427. 

31. U.S.—^Dimet Proprietary, Limit¬ 
ed V. Industrial Metal Protectives, 
D.C.Del., 109 P.Supp. 472—^Fauchier 
V. McNeil Const. Co., D.C.Nev., 84 
F.Supp. 574. 

Service on corporation 

Where defendant’s motion to quash 
service and dismiss action as to it 
recited that person on whom service 
of process had been attempted was 
not and had never been an officer, di¬ 
rector, agent, or employee of defend¬ 
ant and that such person was not 
and never had been authorized to ac¬ 
cept service on behalf of defendant 
corporation, and where no affidavit 
opposing defendant's affidavit in sup¬ 
port of the motion was filed, it was 
duty of district court to sustain mo¬ 
tion. 

U.S.—Fulton V. Twentieth Century- 
Fox Film Corp., D.C.Mo., Ill F. 
Supp. 874. 

Self-serving conclusions 

In affidavit supporting defendants’ 
motion to dismiss action for improp¬ 
er service of process, denials that 
person with whom attested copies of 
summons had been left was an agent 
of defendants and that defendants 
were not doing business in Pennsyl¬ 
vania were self-serving conclusions 
rather than statements of fact. 

U.S.—^Kaffenberger v. Kremer, D.C. 
Pa., 4 F.R.D. 478. 

32. U.S.—^Refoule v. Ellis, D.C.Ga., 
74 F.Supp. 336. 

D.C.'—Cooper v. O’Connor, 107 F.2d 
207, 71 App.D.C. 6, certiorari denied 
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60 S.Ct. 263, 308 U.S. 615, 84 L.Ed. 
514. 

33. U.S.—Geismar v. Bond & Good¬ 
win, D.C.N.T., 39 F.Supp. 636— 

Kuhn V. Pacific Mut. Life Ins. Co. 
of California, D.C.N.Y., 37 F.Supp. 
102 . 

Rambo v. U. S., D.C.Ga., 2 F.R.D. 

200 . 

D.C.—Cooper v. O’Connor, 107 F.2d' 
207, 71 App.D.C. 6, certiorari de¬ 
nied 60 S.Ct. 263, 308 U.S. 615, 84 
L.Ed. 514. 

34. U.S.—Gallup V. Caldwell, C.CA. 
Del., 120 F.2d 90. 

Yudin V. Carroll, D.C.Ark., 57 P. 
Supp. 793—^Murray v. American. 
Export Lines, D.C.N.Y., 53 F.Supp. 
861—Boice v. Boice, D.C.N.J., 48 F. 
Supp. 183, affirmed, C.C.A., 135 F.2d' 
919—^Roomberg v. U. S., D.C.Pa., 40 
F.Supp. 621. 

Reference to master 

Where the court was not prepared 
to say, on the basis of facts present¬ 
ed on a motion to dismiss an action 
against railroad company, a Ken¬ 
tucky corporation, whose main activ¬ 
ities were carried on in the west, for 
wrongful death of decedent in Neva¬ 
da train accident, that maintenance 
of action in New York constituted 
unreasonable burden on interstate 
commerce, it referred matter to mas¬ 
ter to hear and report concerning 
domicile and residence of decedent, 
domicile and residence of decedent's- 
son at time of death, and extent and 
nature of activities carried on by 
railroad company within state of 
New York. 

U.S.—Stone v. Southern Pac. Co., D. 

C.N.Y., 32 F.Supp. 819. 

Want of jurisdiction 

(1) View has been taken that a 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE §§ 860-861 


and a secondary action by a stockholder has been 
deemed especially appropriate for the use of a 
“speaking motion” to dismiss which enables the 
court to make a preliminary decision of a point of 
law arising on facts established by affidavits.^S 

§ 861. Order 

The order or decision of the court on a motion for an 
involuntary dismissal should be clear and unambiguous 
and made in a proper and regular manner. 

The order or decision of the court on a motion 
for an involuntary dismissal of an action, complaint, 
or claim or cause of action asserted therein should 
be made in a proper and regular manner.36 It 


should either grant or deny the motion and should 
be in clear terms so that its meaning will not be mis¬ 
understood,and if a dismissal is granted, it should 
state correctly the basis of the order.ss The dismiss¬ 
al of a complaint does not constitute a final judg¬ 
ment, but in order that it may have that effect 
the court must take the next step and dismiss the 
action,^^ and the docket entry must show the sub¬ 
stance of the order and, at least, state who won.^^ 
An order overruling the motion to dismiss on the 
ground that defendant is not subject to service of 
process in the district is an interlocutory order as to 
which a rehearing may be sought at any time prior 
to final decree.^^ An order of dismissal is sufficient 


‘‘speaking motion” to dismiss for 
want of jurisdiction is permissible 
under the Federal Rules of Civil Pro¬ 
cedure, and accordingly that allega¬ 
tions of the complaint as to jurisdic¬ 
tional amount were put in issue by 
an affidavit denying such allegations, 
which accompanied the motion to 
dismiss. 

U.S.—Calhoun v. Lange, D.C.Md., 40 
F.Supp. 264. 

(2) However, in a case in which 
Rule 12 (b) was considered, the view 
was expressed that, while no doubt 
affidavits can be filed in order to 
bring to the attention of the court 
certain additional facts which are 
not presented by the pleading to 
which the motion to dismiss is ad¬ 
dressed and which would bear on the 
question of jurisdiction, and that, un¬ 
der such circumstances, a “speaking 
motion” supported by affidavit is 
proper, issues of fact which it is at¬ 
tempted to raise by affidavits contra¬ 
dicting plaintiff’s pleading may not 
be considered on a motion to dismiss. 
U.S.—^Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co., D. 
C.Ky., 37 F.Supp. 728. 

35. U.S.—Gallup v. Caldwell, C.C.A. 
Del., 120 F.2d 90. 

36. U.S.—^Vaughan v. City Bank & 
Trust Co., Natchez, Miss., C.A. 
Miss., 218 F.2d 802, certiorari de¬ 
nied 76 S.Ct. 67, 350 U.S. 832, 100 
L.Ed. 743. 

Dismissal held involuntary 

Where plaintiff, whose motion for 
summary judgment had been denied, 
acted with intent to obtain an invol¬ 
untary dismissal, order of dismissal 
would be deemed an involuntary dis- I 
missal for want of prosecution, rath- ! 
er than a consent decree, even i 
though plaintiff had filed statement 
that he did not intend to take any j 
further steps in action and asking 
that cause be dismissed. 

U.S.—^Vaughan v. City Bank & Trust 1 
Co., Natchez, Miss., supra. 
Dismissal held proper and regular 
An action was not improperly dis-^ 


missed on ground that there were 
two contradictory judgments in that 
it did not appear whether dismissal 
was on court's own motion, or on 
motion of certain defendants and on 
court’s own motion, where record 
disclosed that case was called for 
trial pursuant to order of court, that 
plaintiff’s counsel orally moved for 
continuance, that defendants’ counsel 
moved to dismiss if plaintiff would 
not proceed, that court arrived at de¬ 
cision that case should be dismissed 
and indicated such decision to coun¬ 
sel, and during next four days court 
prepared and signed the judgment 
entry and a formal opinion followed 
a few days later. 

U.S.—Partridge v, St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 
F.2d 281. 

37. U.S.—^Brooks v. Sinclair Refin¬ 
ing Co., C.C.A.N.M., 139 P.2d 746. 

Implied action. 

Where plaintiff moved to take an 
involuntary nonsuit and the court 
then announced to the jury “this dis¬ 
poses of the case,” such announce¬ 
ment impliedly sustained the motion 
to dismiss without prejudice. 

U.S.—Brooks v. Sinclair Refining Co., 
supra. 

38. Pailure to show cause of action 
Where complaint in negligence ac¬ 
tion was not in itself ineffective but 
plaintiffs could not recover in that 
they alleged no specific act of negli¬ 
gence and in that res ipsa loquitur 
doctrine was inapplicable, court, in 
granting pre-trial motion to dismiss 
for failure to state cause of action, 
should not have inferred that com¬ 
plaint was defective but should have 
stated that dismissal was granted be¬ 
cause no cause of action was shown. 
D.C.—Biaggi v. Giant Food Shopping 

Center, 244 F.2d 786, 100 U.S.App. 
D.C. 338. 

Recital of matters considered 

Where complaint, standing alone, 
stated sufficient claim, but on whole 
record, including pleadings, pre-trial 
statement, deposition, exhibits, and 
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statement of counsel, claim was in¬ 
sufficient, dismissal order should not 
recite that complaint failed to state 
claim on which relief could be grant¬ 
ed, but should have recited that on 
consideration of matters mentioned 
no cause of action was shown. 

D.C.—MacMaugh v. Baldwin, 239 F. 

2d 67, 99 U.S.App.D.C. 247. 

39. U.S.—Reynolds v. Wade, C.A. 

Alaska, 241 F.2d 208. 

40. U.S.—^Reynolds v. Wade, supra. 
Pinal judgment held not shown. 

Even though ultimate sentence of 
opinion recited that motion for dis¬ 
missal was granted and that case 
was dismissed, and purported judg¬ 
ment subsequently signed and filed 
by trial judge decreed that complaint 
be dismissed and that defendant re¬ 
cover attorney fees, there was no 
“judgment,” where docket merely re¬ 
cited that opinion had been filed on 
specified date and that judgment had 
been filed and entered. 

U.S.—Reynolds v. Wade, supra. 

41. U.S.—Carter v. American Bus 

Lines, Inc., D.C.Neb., 22 F.R.D. 323. 

Third-party proceedings 

Where third-party defendant’s mo¬ 
tion to dismiss for failure to state a 
cause of action was overruled and 
subsequently defendant filed a mo¬ 
tion to dismiss on ground that it was 
a foreign corporation not subject to 
suit m the district and it then filed 
a motion to place second defense 
within the first motion and thus to 
obtain a hearing thereon, fact that 
the court had previously ruled on the 
second defense did not prevent a re¬ 
consideration thereof and motion 
would be granted where there was no 
intention to delay proceedings and 
where prejudice resulting from third- 
party defendant’s procedure was no 
more than requiring the presence of 
counsel at two additional hearings 
and the delay resulting was two to 
three months. 

U.S.—Carter v. American Bus Lines, 

supra. 
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and proper which states that "this action is dis¬ 
missed with costs.”^2 

The mere fact that the clerk of court, in proceed¬ 
ing under a local district court rule for the entry 
of a non prosequitur without prejudice, uses the 
word "dismissed'' instead of the words "non pros." 
does not convert a non prosequitur without prejudice 
into a dismissal with prejudice.^^ 

Where, as a matter of law, the claim alleged by 
plaintiff is not properly triable in a federal court 
and any right, if any, he may have is one of contract 
subject to arbitration, the court in dismissing the ac¬ 
tion will not pass on a request for a stay of the 
proceedings until the claim has been arbitrated or for 
specific performance of the agreement to arbitrate.^^ 

§ 862. - Terms and Conditions 

An order of dismissal may be on such terms and 
conditions as the court, in the exercise of a sound dis¬ 
cretion, may prescribe. 

The terms of an order of dismissal are within the 
sound discretion of the court.^^ Where warranted 
by the circumstances, conditions may be, and in 
some instances have been, imposed to the grant or 
denial of a motion for dismissal,as that plaintiff, 


within a prescribed time, should produce evidence of 
a claim of the required jurisdictional amount,or 
that plaintiff appear for examination within a speci¬ 
fied The effective date of an order dismiss¬ 

ing a case with prejudice for failure to produce re¬ 
quired documents may be suspended for a specified 
time to permit the party to comply with the dis¬ 
covery order.49 

In an action by an insurer for rescission of life 
policies on a deceased insured for whose estate an 
administrator had not been appointed, the denial of 
a motion to dismiss the complaint for failure to 
bring in an alleged indispensable party, namely, the 
insured's estate, would not be conditioned on the 
appointment of an administrator, where the estate 
was not an indispensable party.®® 

§ 863. - Dismissal Absolute or without 

Prejudice 

A dismissal may be with or without prejudice, and, 
generally, It should be without prejudice where there has 
been no adjudication on the merits or it appears that the 
plaintiff has a good claim or may be entitled to some 
relief. 

A dismissal of an action, claim, or complaint in a 
federal court may be with prejudice,®^ or without 


42. U.S.—standard Oil Co. of Cali¬ 
fornia V. Tide Water Associated 
Oil Co., D.C.Del., 65 F.Supp. 274, 
affirmed, C.A., 154 F.2d 679. 

43. U.S.—Burns Mortgage Co. v. 
Stoudt, D.C.Pa., 2 F.R.D, 219. 

44. XJ.S.—^Wood v. Glen Alden Coal 
Co., D.C.Pa., 73 F.Supp. 871. 

45. U.S.—^Peardon v. Chapman, C.A. 
NX, 169 F.2d 909. 

46. U.S.—Maresco v. Lambert, D.C. 
N.T., 2 F.R.D. 163—Tate v. Shober, 
D.C.Pa,, 1 F.R.D, 632. 

Option of trial 

Where more than five years had ex¬ 
pired since issue was Joined and it 
appeared that plaintiff was insane 
and. probably would never recover his 
reason enough to testify, but depo¬ 
sitions of plaintiff and a supporting 
witness had been taken, a dismissal 
for lack of prosecution would be 
conditioned on granting plaintiff's 
counsel an alternative of trial on the 
depositions taken. 

U.S.—^Field v. American-West Afri¬ 
can Line, C.C.A.N.Y., 154 F.2d 662. 
Improper condition. 

Even if dismissal of stockholder’s 
derivative action brought against 
corporation 'Insider” under statute 
giving corporation right to recover 
any short-term profit made by bene¬ 
ficial owner, director or officer from 
sale or purchase of equity securities 
of the corporation was otherwise 
warranted, dismissal conditioned 1 


solely on payment of fees to plain¬ 
tiff’s attorney by the "insider,” with 
the corporation receiving nothing, 
would be contrary to purpose of stat¬ 
ute and would be disapproved. 

U.S.—Fistel V. Christman, L.C.N.T., 
133 F.Supp. 300. 

47. U.S.—W'einberger v. Toms River 
Exp., D.C.Pa., 136 F.Supp. 872. 

48. U.S.—Scarlatos v. Kulukundis, 
D.C.N.Y., 21 F.R.D. 185. 

49. D.C.—Societe Internationale 
Pour Participations Indus tri ell es 

I Bt Commerciales, S. A. v. McGran- 
ery, D.C., 111 F.Supp, 435, 14 F.R.D 
44, modified on other grounds 225 
F.2d 632, 96 U.S.App.D.C. 232, cer¬ 
tiorari denied 76 S.Ct. 302, 350 U.S. 
937, 100 L.Ed. 818, rehearing denied 
76 S.Ct. 430, 350 U.S. 976, 100 L. 
Ed. 846. 

50. U.S.—^New England Mut. Life 
Ins. Co. V. Brandenburg, D.C.N.Y., 
8 F.R.D, 161. 

51. U.S.—^Reynolds v. Wabash R. 
Co., C.A.MO., 236 F.2d 387—Mooney 
V. Central Motor Lines, C.A.Ohio, 
222 F.2d 669. 

Dismissal with prejudice held proper 
(1) Where plaintiff did not make 
application for leave to amend with¬ 
in two weeks after order of dismiss¬ 
al, and did not claim that other facts 
which might have been pleaded were 
available. 

U.S.—^McConnell v. Pickering Lumber 
Corp,, C,A.Cal., 217 F.2d 44. 
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(2) In action to restrain enforce¬ 
ment of allegedly erroneous state 
court judgment, where there was no 
diversity of citizenship and only pos¬ 
sible basis for bringing action was a 
claimed violation of plaintiff's civil 
rights. 

U.S.—Smith V. Village of Lansing, C. 

A.I11., 241 F.2d 856. 

Dismissal with prejudice held im¬ 
proper 

(1) Where complaint was dismiss¬ 
ed for lack of prosecution, and there 
were only two delays in prosecution 
of action by plaintiff, one because 
plaintiff’s lawyer was engaged in 
trial in another court, and the other 
because of illness of same attorney, 
and on occasion of first postpone¬ 
ment court implied that complaint 
would not be dismissed with preju¬ 
dice and counsel relied on judge's 
attitude of a dismissal without prej¬ 
udice, 

U.S.—^Peardon v. Chapman, C.A.N.J., 

169 P.2d 909. 

(2) Where trial court sustained 
objection to introduction of evidence 
with respect to one of two counts, 
whereupon plaintiff moved to dismiss 
without prejudice and court informed 
jury that "this disposes of the case," 
when defendant objected thereafter 
to dismissal without prejudice and 
plaintiff sought to withdraw motion 
and objected to dismissal with prej¬ 
udice, court should have declared a 
mistrial, impaneled a new jury, and 
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prejudice,and is within the sound discretion of 
the court.53 The court may reserve to plaintiff the 
right to institute and proceed with a new action 
and, generally, a dismissal should be without preju¬ 
dice where there has been no adjudication on the 
merits,^^ where it appears that relief may be grant¬ 
ed on the facts stated,or where it is conceded that 
plaintiff may have a good claim.^^ Thus, it should 
not be with prejudice where it is made on the ground 
of failure to state a claim on which relief can be 
granted,or for the disobedience, with cause, of an 
order for appearance at the taking of a deposition, 
and, in some instances, for want of prosecution.^^ 


Where the action is dismissed as premature because 
of the failure to exhaust administrative remedies, it 
will be without prejudice to the right to fide another 
suit if and when an adverse decision is rendered in 
the administrative process.^^ 

On the other hand, dismissal may be with preju¬ 
dice where it is on the ground that the claims are 
barred by limitations®^ or are moot where the dis¬ 
missal is based on the failure of plaintiff to prose¬ 
cute the action with due diligence and to comply 
with orders of the court,on the failure of plaintiff 
to answer interrogatories®® or to produce documents 
and records,®® or on the failure of plaintiff, without 


proceeded anew with trial on remain¬ 
ing count. 

XJ.S.—Brooks v. Sinclair Refining Co., 
C.C.A.N.M., 139 F.2d 746. 

52. XJ.S.—Reynolds v. Wabash R. 
Co., C.A.MO., 236 P.2d 387. 

lafrate v. Compagnie Generale 
TransatlantiQue, D.C.N.T., 12 P.R. 

R. 71. 

Order to strike 

Under rule providing that if an 
officer of a party willfully fails to 
appear before officer who is to take 
his deposition, after being served 
with proper notice, court on motion 
may strike all or any part of any 
pleading of that party, an order that 
plaintiff’s pleadings be stricken is in 
effect an order of dismissal, without 
prejudice. 

U.S.—Dictograph Products v. Kent- 
worth Corp., D.C.Ky., 7 F.R.D. 543. 
General practice 

It is the general practice, when a 
bill of complaint is dismissed with¬ 
out consideration of merits, to state 
in decree that dismissal is without 
prejudice, but such rule has excep¬ 
tions, one of which is that, when 
facts establish that plain legal prej¬ 
udice would result to opposite party 
from granting of a dismissal without 
prejudice, the rule is inapplicable. 
U.S.—Refior v. Lansing Drop Forge 
Co., C.C.A.Mich., 124 P.2d 440, cer¬ 
tiorari denied 62 S.Ct. 1047, 316 U. 

S. 671, 86 L.Ed. 1746. 

Technical defense 

Where contention that cause of ac¬ 
tion to recover principal and interest 
due on corporate bonds secured by 
real estate mortgage could not be 
maintained without first foreclosing 
the mortgage was evidently inter¬ 
posed as a technical defense and the 
fact that principal of bonds was due 
and should and could be paid, was 
not seriously put in issue, dismissal 
of the cause of action would be with¬ 
out prejudice to plaintiff’s right to 
take appropriate steps to obtain 
whatever relief might be available 
under the facts. 

U.S.—^Birkins v. Seaboard Service, D. 
C.N.J., 96 F.Supp. 245. 


Other remedy 

An action for specific performance 
of alleged contract of commissioner 
of internal revenue to show plaintiff 
records, statements, reports, and oth¬ 
er documentary evidence with re¬ 
spect to a tax claim against plaintiff, 
which papers were the property of 
the United States, was in substance 
an action against the United States, 
and, since the United States had not 
consented to such action, complaint 
was properly dismissed without prej¬ 
udice to any remedy plaintiff might 
have in the tax court. 

D.C.—Laughlin v. Harrington, C.A., 
256 F.2d 893, 103 U.S.App.D.C. 179, 
certiorari denied 79 S.Ct. 352, 358 U. 
S. 945, 3 L,Ed.2d 351. 

Fending application to avoid aban^ 
donment 

Where motion under Federal Rule 
for a dismissal was filed after receipt 
of notice from the clerk that the 
case would be deemed abandoned un¬ 
less application was made to the 
court, and plaintiff was notified of the 
impending dismissal and moved 
promptly to avoid the penalty, dis¬ 
missal would be without prejudice 
under the local rule. 

U.S.—Ordnance Gauge Co. v. Jac¬ 
quard Knitting Mach. Co., D.C.Pa., 
21 F.R.D. 675, affirmed, CA.., 265 
F.2d 189. 

53. U.S.—^Reardon v. Cliapman, C.A. 
N.J., 169 F.2d 909. 

64. U.S.—Grier v. Tri-State Transit 
Co., D.C.La., 36 F.Supp. 26. 

55. U.S.—Glo Co V. Murc^iison, C.A. 
Tex., 208 P.2d 714, rehearing de¬ 
nied, C.A., 210 F.2d 372, certiorari 
denied 75 S.Ct. 27, 348 U.S. 817, 99 
LuEd. 644. 

56. U.S.—Topping V. Fry, C.C.A.I11., 
147 F.2d 715. 

57. U.S.—De Blanc v. Texas Co., C. 
C.A.La,, 121 F.2d 774. 

68 . U.S.—^Wiles v. Union Wire Rope 
Corp., D.C.Mo., 134 F.Supp. 299, ap¬ 
peal dismissed, C.A., 257 F.2d 813. 
Statutory right 

Dismissal, in suit for patent in¬ 
fringement, of counterclaim for ap¬ 
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propriate share of fine to be imposed 
on plaintiff for falsely marking its 
products as being covered by patent 
was without prejudice to any rights 
which defendant might have under 
statute in connection with the alleged 
false marking. 

U.S.—General Cellulose Co. v. White- 
stone Products Co., D.C.N.T., 20 F. 
R.D. 101. 

59. U.S.—Producers Releasing Corp. 
De Cuba v. PRC Pictures, C-A-N". 
Y., 176 F.2d 93. 

60. Modification to permit action in 
another district 

Court which had dismissed action 
with prejudice, after case had been 
pending more than year since plain¬ 
tiffs’ original counsel had been dis¬ 
qualified, without any proceedings 
having taken place and without any 
new counsel having noted appear¬ 
ance, would, on motion to change dis¬ 
missal to one without prejudice, on 
showing that new counsel had been 
substituted and that plaintiffs had 
similar action pending against some 
of the defendants in another dis¬ 
trict, change order to provide that it 
should not be used as an adjudica¬ 
tion on merits in any other district. 
U.S.—^Laskey Bros, of W, Va., Inc. v. 
Warner Bros. Pictures, Inc., U.C-N". 
Y., 20 P.R.D. 375. 

61. D.C.—Jason v. Alger, D.C., 104 
F.Supp. 653. 

62. U.S.—^Williams v. Coughlan, CA, 
Alaska, 244 F.2d 6 . 

63. U.S.—^Pabst v. Campbell, D.C. 
Ind., 150 F.Supp. 71. 

64. Dismissal with prejudice held 
improper where plaintiff was not 
guilty of inordinate delay in secur¬ 
ing new counsel after disqualification 
of original counsel and new counsel 
acted vigorously. 

U.S.—Colonial Drive-In Theatre, Inc, 
V. Warner Bros. Pictures, Inc., C. 
A.N.T., 262 F.2d 856. 

65. U.S.—^Brookdale Mill v. Rowley, 
C.A.Ohio, 218 F.2d 728. 

66 . D.C.—Societe Internationale 
Pour Participations Industri ell esr 
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proper cause therefor, to appear for the taking’ of a 
deposition or a physical examination or where 
plaintiff has judicially admitted that defendant is not 
liable.A dismissal of a complaint for failure to 
allege facts sufficient to make a valid claim for re¬ 
lief should be with prejudice, or dismissal with 
prejudice is proper, if it appears that it cannot be 
amended to cure the deficiency.®^ 

An order dismissing- the complaint with prejudice 
should show on what grounds the dismissal was 
based.7® Where the decree finally disposes of plain¬ 
tiff's claims in all respects, it need not enjoin him 
from further proceedings.*^^ 

Situs of new action. An order of dismissal with¬ 
out prejudice should not attempt to limit the place 
where another action may be brought, and a pro¬ 
hibition in the order against bringing an action in 
other than the courts of a specified state has been 
held either words of surplusage or an exercise of an 
unauthorized power.'^^ 


35B C.J.S. 

§ 854.-Want of Jurisdiction or Im¬ 

proper Venue 

A dismissal of an action or complaint on the ground 
of want of jurisdiction is without prejudice. 

Where the court is without jurisdiction, it is im¬ 
proper to make any order in the cause except to 
dismiss the suit.*^^ In such case the court will grant 
a defense motion to dismiss, but it will not render 
judgment for defendant.'^^ A dismissal of an ac¬ 
tion or complaint cannot be witli prejudice and the 
order should not contain a provision to that effect 
where it is on the ground of want of jurisdiction.*^® 
Thus, the order should not be with prejudice where 
it is made on the ground of defective service of 
process,*^® of want of valid service of process,*^*^ of 
failure to join an indispensable party,*^S or of lack 
of jurisdiction over the subject matter of the ac¬ 
tion,*^ ^ or where it is on the ground that plaintiff is 
not the real party in interest and does not have ca¬ 
pacity to sue and consequently the court has no 


Et Commerciales, S. A. v. Brownell, 
D.C., 15 F.R.D. 83. 

67. TJ.S.—Hubbard v. Baltimore & O. 
R. Co., C.A.Ohio, 249 F.2d 886— 
Mooney v. Central Motor Lines, C. 
AOhio, 222 F.2d 569. 

68 . U.S.—^Jacobs v. Munez, D.C.N. 
T., 157 F.Supp. 120. 

69. U.S.—^Feinberg- v, Leach, CA. 
Fla, 243 F.2d 64. 

Smith V. Carter Oil Co., D.C.La., 
104 F.Supp. 463. 

Dismissal with or without leave to 
amend where amendment cannot 
cure deficiency see infra § 866. 
Sua sponte 

Dismissal on motion of defendant 
will be with prejudice by the court 
sua sponte. 

U.S.—Lammon v. City and County of 
San Francisco, D.C.Cal., 64 F.Supp. 
154. 

70. U.S.—Topping v. Fry, C.C.A.Ill., 
147 F.2d 715. 

Dismissal held with prejudice 
Where court dismissed complaint 
summarily without permitting oral 
argument or granting plaintiff an op¬ 
portunity to amend and without mak¬ 
ing any statement as to which of di¬ 
verse grounds stated by defendants 
in motions to dismiss was relied on 
as a basis for its action, such dis¬ 
missal operated as a dismissal with 
prejudice. 

U.S.—Topping V. Fry, supra. 

71. D.C.—Reynolds v. Imlay, D.C., 
33 F.Supp. 564. 

72. U.S.—U. S. V. DeParcq, C.C.A. 
Ill., 164 F.2d 124. 

73. U.S.—^E. K. Carey Drilling Co. v. 
Murphy, D.C.Colo., 113 F.Supp. 226. 


Administrative or judicial remedies 
afforded "by state 

Although evidence adduced by 
plaintiff failed to make out a case 
under the civil rights statute of 
which the district court had jurisdic¬ 
tion, plaintiff should have been left 
free, if he should have desired, to 
pursue whatever remedies, adminis¬ 
trative or judicial, the laws and 
courts of the state might afford 
him, and judgment for defendants 
would therefore be modified so as to 
dismiss his complaint without prej¬ 
udice because of want of federal ju¬ 
risdiction. 

U.S.—Simmons v. Whitaker, C.A. 

Tex., 252 F,2d 224. 

Court of claims 

Dismissal of suit for salary due 
deceased son at time of death for 
military service for want of juris¬ 
diction should be without prejudice 
to pursuit of remedy before United 
States court of claims. 

U.S.—Miller v. U. S., D.C.Tex., 133 P. 
Supp. 1 . 

Order 

Even though an order of dismissal 
for want of jurisdiction is not an 
adjudication on the merits, the order 
or judgment of dismissal may prop¬ 
erly so state. 

U.S.—Hartley Pen Co, v, Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141. 

74. U.S.—^Erickson v. Pacific Grey¬ 
hound Lines, D.C.Cal., 56 F.Supp. 
938. 

75. U.S—Myers v. Westland Oil Co., 
D.a3Sr.D., 96 F.Supp. 667. 

Denial without prejudice to renewal 
of motion to dismiss action on ju¬ 
risdictional grounds see infra § 
865. 


Reason for rule 

Case cannot be dismissed with 
prejudice, since that would involve 
the exercise of jurisdiction because 
it would involve a judgment against 
plaintiff. 

U.S.—Sanderson v. Postal Life & 
Casualty Ins. Co., D.C.Mo., 2 F.R.D. 
203. 

Provision as to time of dismissal 
Provision of Rule 41 requiring no¬ 
tice of dismissal to be filed before 
service of the answer, in order to 
warrant voluntary dismissal by 
plaintiff without prejudice, is appli¬ 
cable only when dismissal is volun¬ 
tary on part of plaintiff, not where 
defendant moves to dismiss because 
court has no jurisdiction. 

U S.—Sanderson v. Postal Life & 
Casualty Ins. Co., supra. 

76. U.S.—Thomas v. Furness (Pa¬ 
cific) Ltd., C.A.Cal.. 171 F 2d 434, 
certiorari denied 69 S.Ct. 1522, 337 
U.S. 960, 93 L.Ed. 1759. 

77. U.S.—^Winn v. Hudson, C.A.Ga., 
248 F.2d 640. 

78. U.S.—^Silverton v. Valley Trans¬ 
it Cement Go., D.C.Cal., 140 F.Supp. 
709, motion denied, C.A., 237 F.2d 
143, affirmed 249 F.2d 409, 

79. U.S.—Silverton v. Valley Trans¬ 
it Cement Co., supra. 

Christner v. Poudre Val. Co-op. 
Ass’n, D.C.Colo., 134 F.Supp. 115, 
affirmed, C.A., 235 F.2d 946. 

Por iusufflcieut amount iu contro¬ 
versy 

U.S.—^Doby V. Brown, D.C.I^.C., 135 
F.Supp. 684, affirmed, C.A., 232 F. 
2d 504, certiorari denied 77 S.Ct. 
57, 352 U.S. 837, 1 L.Ed.2d 66 . 
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jurisdiction of either the parties or the subject mat- 

ter.so 

A denial of plaintiff’s motion for leave to file a 
second amended complaint after dismissal of his 
original complaint for lack of an indispensable party 
within the court’s jurisdiction must be without preju¬ 
dice to plaintiff’s right to commence an action em¬ 
bracing the proposed amended complaint in a court 
having jurisdiction over all defendants or to file a 
new cause of action in the same court on a tort 
claim against the defendant properly before the 
court.si 

Provision as to prejudice not determinative of 
grounds. The fact that an order of dismissal con¬ 
tains a provision that it is without prejudice does 
not establish that the dismissal is based on jurisdic¬ 
tional grounds. 

§ 865. - Denial of Motion without Preju¬ 

dice 

A motion to dismiss may be denied without prejudice 
to its renewal, where the right to a dismissal is not clear 
and further inquiry and development at the trial may 
clarify the issue. 


A motion to dismiss may be denied without preju^ 
dice to its renewal where the facts and record then 
before the court are not clearly determinative of 
the matter and further inquiry and development at 
the trial may clarify the issue.^^ This procedure 
has been followed with respect to motions to dismiss 
the action on jurisdictional grounds,on the ground 
that defendant, a foreign corporation, was not sub¬ 
ject to service of process or to suit in the state, 
or on the ground of improper venue^® or lack of an 
indispensable party.^7 Denial of a motion to dismiss 
an action against persons sued as representatives 
of a class will be without prejudice to their right to* 
challenge the adequacy of their representation of the 
class as to which the adjudication is sought.^8 

§ 866. - Leave to Amend; Pleading Over 

An order dismissing a complaint or cause of action* 
may be with or without leave to amend. 

A dismissal of a complaint or of a cause of action- 
on defendant’s motion may be ordered with, 89 or 
without,^ 0 leave to amend; and sometimes the denial 
of a motion to dismiss is accompanied with leave or 


80. XJ.S.—Myers v. Westland Oil Co., 
D.C.N.r)., 96 F.Supp, 667. 

81. XJ.S.—General Houses v. R. F. C., 
D.C.Ill., 81 F.Supp. 202. 

82. XJ.S.—^XJ. S. V. State of Arizona, 
C.AAriz., 214 F.2d 389, rehearing 
denied 216 F.2d 248. 

83. XJ.S.—^Pergament v. Frazer, D.C. 
Mich., 93 F.Supp. 9—^Wooldridge 
Mfg. Co. V. R. G. La Tourneau, 
Inc., D.C.Cal., 79 F.Supp. 908, 

Premature action 

District court would retain juris¬ 
diction of complaint seeking to en¬ 
join submission of proposed by-law 
to vote at shareholders’ meeting on 
ground that proposed by-law, if en¬ 
acted by defendant corporation, 
would be illegal, although complaint 
afforded no grounds for relief at 
present, until after shareholders’ 
meeting and, if by-law was adopted, 
until any action was taken by board 
of directors on authority granted 
them under by-law, at which time 
plaintiff could renew his motion for 
injunction. 

XJ.S.—Hoi thus en v. Edward G. Budd 
Mfg. Co., D.C.Pa., 50 F.Supp. 621. 

84. XJ.S.—Pergament v. Frazer, D.C. 
Mich,, 93 F.Supp. 9. 

Jurisdiction over subject matter 
Where question of jurisdiction of 
state or federal court over property 
involved depends on proof of allega¬ 
tions of complaint, denial of motion 
to dismiss on ground of federal 
court’s lack of jurisdiction over the 
subject matter with leave to renew 


such motion after plaintiff has put in 
his proof is proper. 

U.S.—U. S. V. Belmont, D.C.N.T., 41 
F.Supp. 943. 

85. XJ.S.—^Anderson v. British Over¬ 
seas Airways Corp., D.C.N.T., 149 
F.Supp. 68. 

86 . XJ.S.—^Anderson-Friberg, Inc. v. 
Justin R. Clary & Son, D.C.H.Y., 98 
F.Supp. 75. 

After taking depositions or reference 
to master 

XJ.S.—^Anderson-Friberg, Inc. v. Jus¬ 
tin R, Clary & Son, supra. 

87. XJ.S.—Panatech Corp. v. Carl 
Zeiss, Inc., D.CN.T., 110 F.Supp. 
664. 

Renewal at trial 

Denial of a motion to dismiss, 
made before trial on the ground of 
absence of indispensable parties, may 
be without prejudice to a renewal 
of the motion at the trial if a differ¬ 
ent appraisal appears proper after 
investigation in the progress of the 
suit. 

XJ.S.—Currier v. Currier, D.C.N.T., 1 
F.R.D. 683. 

88 . XJ.S.—Carolina Cas. Ins. Co. v. 
Local No. 612 Intern. Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers of America, D.C. 
Ala., 136 F.Supp. 941. 

89. XJ.S.—Smith V. Vincent, D.C.Fla., 

109 F.Supp. 451, affirmed, C.A., 204 
P.2d 945—Sun Cosmetic Shoppe v. 
Elizabeth Arden Sales Corp., D.C. 
N.T., 81 F.Supp. 547-—Mills v. 

Lowndes, D.C.Md., 26 F.Supp. 792 
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—^Arnstein v. Bethlehem Steel Cor¬ 
poration, D.C.N.T,, 18 F.Supp. 916. 

O’Donel v. Great Lakes S. S. 
Co., D.C.Ohio, 7 F.R.D. 501—U. S. 
V. Elm Spring Farm Co., D.C.Mass., 
3 F.R.D. 43—Forstmann v. Wen- 
ner-Gren, D.C.N.Y., 1 F.R.D. 775. 
Dismissal with leave to amend held 
proper 

Where allegations of complaint 
against individual were general and^ 
interwoven with allegations against 
company over which jurisdiction 
could not be obtained and were vague 
and indefinite as to individual, com¬ 
plaint would be dismissed with leave 
to amend complaint as against in¬ 
dividual. 

XJ.S.—^Edwards v. Scott & Fetzer, 
Inc., D.C.N.C., 154 F.Supp. 41. 

90. XJ.S.—Atwood V. Kerlin, D.C.N. 
Y., 169 F.Supp. 135, affirmed, C.A., 
264 F.2d 4—Shelaeff v. Groves, D. 
C.Cal., 27 F.Supp. 1018. 

Party beyond jurisdiction 
Where indispensable party to ac¬ 
tion is beyond court’s jurisdiction for- 
service of process, and pleadings and' 
briefs of parties before court show 
that such absent party has no in¬ 
tention to appear voluntarily, plain¬ 
tiff must be denied leave to amend 
complaint after dismissal so as to* 
allege different cause of action. 

U.S.—General Houses v. R. F. C., D. 

C.I11., 81 F.Supp. 202. 

Dismissal without leave to amend 
held proper 
(1) Generally. 

XJ.S.—Ledbetter v. Farmers Bank 
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directions for amendments.^! Where leave to amend 
is proper, the court may permit the amendment and 
deny the motion,92 or dismiss with leave to amend,9^ 
or grant dismissal unless plaintiff amends his com¬ 
plaint so as to cure the defect94 or applies for leave 
to amend within a prescribed time,95 or make a rul¬ 
ing that leave to amend is granted and if amend¬ 
ment is not made the complaint is dismissed.96 

Although the right to grant or refuse leave to 
amend on dismissal is vested in the sound discretion 
of the court,9'^ such leave should be freely given,98 


and generally should be given if it appears that the 
defects objected to may be cured by amendment.99 
Ordinarily a court should not dismiss a complaint ex¬ 
cept after affording every opportunity to plaintiff to 
state a claim on which relief may be granted.! 

Dismissal with leave to amend or to file a second 
amended complaint is proper where the dismissal 
is for failure to state a claim on which relief can 
be granted,^ or for lack of an indispensable or neces¬ 
sary party,8 or because of an insufficient jurisdiction- 


Trust Co., C.C.A.N.C.. 142 F.2d 147, 
certiorari denied 65 S Ct. 48, 323 
XJ.S. 719, 89 L.Ed. 578, rehearing 
denied 65 S.Ct. 112, 323 U.S. 813, 
89 Li.Bd. 647, rehearing denied 65 
S.Ct. 682, 324 U.S, 886, 89 L.Ed. 
1435, motion denied 65 S.Ct. 1189, 
325 U.S. 837, 89 L.Ed. 1963. 

(2) Where complaint alleged nei¬ 
ther diversity of citizenship nor fed¬ 
eral question in support of jurisdic¬ 
tion of federal court, and stated no 
coherent or justiciable claim, and no 
jurisdiction was made to appear on 
hearing at which stipulations of fact 
were reached, complaint was proper¬ 
ly dismissed without leave to amend. 
U.S.—^Burkhalter v. Liberty Mut. Ins. 

Companies, C.A.Pla,, 221 F,2d 212, 
affirmed 76 S.Ct. 72, 350 U.S. 805, 
100 L.Ed. 723, rehearing denied 76 
S.Ct. 177, 350 U.S. 906, 100 L.Ed. 
795. 

(3) Dismissal without allowing 
amendment of complaint for third 
time was not abuse of discretion 
where plaintiff had not submitted 
copy of proposed third amendment or 
suggested to trial court nature of 
text of amendment which he desired 
to make, sind where he did not indi¬ 
cate in what respect amendment 
would overcome defendants’ defenses. 
U.S.—^Suckow Borax Mines Consol, v. 

Borax Consol., C.A.Cal., 185 F.2d 
196, certiorari denied 71 S.Ct. 506, 
340 U.S. 943, 95 L.EdL 680, rehear¬ 
ing denied 71 S.Ct. 620, 341 U.S. 
912, 95 L.Ed. 1349. 

91. U.S.—^Downey v. Palmer, C.C.A. 
N.Y., 114 F.2d 116. 

Bill of particulars 

Prior to the amendment of the 
Rules abolishing bills of particulars, 
a denial of a motion to dismiss was 
sometimes with leave or directions 
for a bill of particulars. 

U.S.—^Automatic Radio Mfg. Co. v. 
National Carbon Co., D.C.Mass., 35 
F.Supp. 454—^Mahoney v. Bethle¬ 
hem Engineering Corporation, D.C. 
N.T., 27 F.Supp. 865. 

92. U.S.—Severson v. Fleck, D.C.N. 
D., 148 F.Supp. 760, reversed on 
other grounds, CXA., 251 F.2d 920. 


93 . U.S.—-Severson v. Fleck, supra. 
Okl.—Wewoka Petroleum Corp. v. 

Gilmore, 319 P.2d 285. 

94. U.S.—Cinch Products v. Cinch 
Co., D.C.MO., 9 F.R.D. 314. 

To show jurisdiction 
U.S.—Brailey v. Baltimore & O. R. 
R., D.C.N.T., 161 F.Supp. 431. 

95. U.S.—Christner v. Poudre Val. 
Co-op. Ass'n, D.C.Colo., 134 F.Supp. 
115, affirmed, C.A., 235 F.2d 946. 

96. U.S.—^Reed v. Swift & Co., D.C. 
Mo., 14 F.R.D. 145. 

97. U.S.—Severson v. Fleck, D.C.N. 
D., 148 F.Supp. 760, reversed on 
other grounds, C.A.., 251 F.2d 920, 

98. U.S.—Topping v. Fry, C.C.A.I11., 
147 F,2d 715. 

Severson v. Fleck, D.C.N.D., 148 
F.Supp. 760, reversed on other 
grounds, C.A., 251 F.2d 920. 
Dismissal without leave to amend 
held improper 

(1) Generally. 

U.S.—^Dowdy V. Procter & Gamble 
Mfg. Co., C.A.Tex., 267 F.2d 827— 
Florentine v. Landon, C.ACal., 231 
F.2d 452. 

(2) Where complaint, although 
brief, set forth a cause of action. 
U.S.—Bowles V. Schultz, D.C.N.H., 64 

F.Supp. 708. 

(3) Where trial court entered 
judgment on pleadings and then 
agreed to hear plaintiff's motion for 
reconsideration but subsequently 
stated it would not hear proposed 
motion since it doubted authority of 
trial court to review its own deci¬ 
sion, and plaintiff then urged right 
to amend complaint hut judge signed I 
judgment of dismissal, plaintiff had 
not waived right to amend and grant¬ 
ing of motion to dismiss was arbi¬ 
trary and clearly erroneous. 

U.S.—Cohen v. Genshro Hotel Co., C. 
A.Nev., 259 F.2d 78. 

99. U.S.—Severson v. Fleck, D.C.N. 
D., 148 F.Supp. 760, reversed on 
other grounds, CA.., 261 F.2d 920. 

Bemedial defect 

Defect in complaint which Is re¬ 
medial by amendment does not re¬ 
quire dismissal of entire complaint. 
U.S.—^Foltz V, Moore McCormack 
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[ Lines, C.A.N.Y., 189 F.2d 537, cer- 
1 tiorari denied 72 S.Ct. 106, 342 U. 
S. 871, 96 L.Ed. 655. 

1. U.S.—Byrd v. Bates, C.A.Tex., 220 
F.2d 480—John Walker & Sons v. 
Tampa Cigar Co., C.AFla., 197 F. 
2d 72. 

2. U.S.—^Wiles V. Union Wire Rope 
Corp., D.C.Mo., 134 F.Supp. 299, ap¬ 
peal dismissed, C.A., 257 F.2d 813 
—Smith V. Vincent, D.C.Fla., 109 
F.Supp. 451, affirmed, C.A., 204 F. 
2d 945—Siegel v. U. S., D.C.N.Y., 
101 F.Supp. 98—^Joseph v. Farns¬ 
worth Radio & Television Corp., D. 

C. N.Y., 99 F.Supp. 701, affirmed, C. 
A., 198 P.2d 883. 

tTnder Portal-to-Portal Act 

U.S.—Sinclair v. U. S, Gypsum Co., 

D. C.N.Y., 75 F.Supp. 439. 

By iXLterliueatloxL 

On dismissal of action for insuffi¬ 
ciency of complaint, it would be im¬ 
proper for court to suggest what 
language should be inserted to cor¬ 
rect complaint, but court would sug¬ 
gest amendment by interlineation, If 
practicable, where ninety-four differ¬ 
ent causes of action were involved in 
the case dismissed and thirteen sim¬ 
ilar cases. 

U.S.—^U. S. V. Independent Fruit 
Shippers, D.C.Wash., 37 F.Supp. 
1011 . 

Where complaint failed to state 
class action and individual action on 
behalf of plaintiff was not alleged 
with particularity required, dismiss¬ 
al with leave to amend was proper. 
U.S.—'Speed v. Transamerica Corp., 
D.C.Del., 6 F.R.D. 66. 

3. U.S.—^Fitzgerald v. Jandreau, D.C. 
N.Y., 16 F.R.D. 678. 

Necessary party plaintiff 
Where plaintiff described himself 
as doing business as a service sta¬ 
tion but according to certificate filed 
pursuant to state law, plaintiff and 
two other persons conducted busi¬ 
ness as partners, defendant’s motion 
to dismiss for failure to join neces¬ 
sary parties would be granted unless 
within ten days after note of deci¬ 
sion was published, plaintiff served 
and filed an amended complaint add¬ 
ing other two parties. 
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al amount.^ Also, a dismissal of a complaint will be 
with leave to amend where an amendment to include 
allegations made on the argument of the motion to 
dismiss will cure the jurisdictional defects of the 
complaint.^ The failure of a complaint to comply 
with Rule 8 (a) requiring it to contain a short and 
plain statement of the claim showing that the plead¬ 
er is entitled to relief does not warrant a dismissal 
without opportunity to amend, ^ and a dismissal be¬ 
cause the complaint is not a simple, concise, and 
direct statement of plaintiff’s claims and does not 
permit of a proper answer will be with leave to 
amendJ 

On the other hand, leave to amend should not be 
granted on dismissal where no amendment can be 
framed to cure the defect,^ where the proposed 
amendment will not supply the deficiencies of the 
complaint,^ or where the case has been pending a 
long time, plaintiff has already been granted an op¬ 
portunity but has not cured the defects in the com¬ 
plaint, and plaintiff has challenged the integrity and 
good faith of many public officials but leave to 
amend may be granted although it will be necessary 
completely to restate the cause of action and there 
is considerable doubt as to the right of plaintiff to 
maintain the action.^i Where, however, the court 
is in doubt as to whether the fault in the complaint 
is incurable, plaintiff should be afforded an oppor¬ 
tunity to repleadA^ 


A motion addressed to the pleading is not a re¬ 
sponsive pleading within the meaning of the Rule 
providing that a party may amend his pleadings 
once as a matter of course at any time before a 
responsive pleading is served, and where no re¬ 
sponsive pleading has been served by defendant at 
the time the order of dismissal is made, plaintiff has 
the right as a matter of course to amend his com¬ 
plaint.^^ 

Since, under Rule 41 (b), a dismissal, other than a 
dismissal for lack of jurisdiction or for improper 
venue, operates as an adjudication on the merits, un¬ 
less the court in its order for dismissal specifies 
otherwise, as discussed infra § 871, it is not im¬ 
proper to include in an order dismissing a complaint 
a statement that further leave to amend is not pro- 
vided.^4 Provision need not be made in the order of 
dismissal for amendment so that plaintiff may allege 
a new and different cause of action.^^ 

Enlargement of time granted. A motion to en¬ 
large the time granted within which to amend the 
complaint, made after the expiration of the time 
granted, will be denied and final order of dismissal 
entered, in the absence of a proper showing of ex¬ 
cusable neglect.i^ 

Waiver of error in granting leave. The filing 
of an amended complaint which is complete within 
itself and does not refer to or adopt the original 
pleading waives any error in the ruling of the court 


XJ.S.—Rosen v. Texas Co., D.C.N.Y., 
161 P.Supp. 55. 

4. U.S.—Christner v. Poudre Val. 
Co-op. Ass’n, D.C.Colo., 134 F.Supp. 
115, affirmed, C.A., 235 F.2d 946. 

5- XJ.S—Sun Cosmetic Shoppe v. 
Elizabeth Arden Sales Corp., D.C. 
N.T., 81 F.Supp. 547. 

6. U.S.—Topping V. Fry, C.C.A.I1L, 
147 F.2d 715. 

7. U.S.—lafrate v. Compagnie Gen- 

erale Transatlantigue, D.C.N.Y., 12 
F.R.D. 71—Compania Maritima 

Transoceanica, S. A., v. Stevenson, 
D.C.N.Y., 11 F.R.D. 210. 

To filter out improper material 

Where plaintiff brought libel ac¬ 
tion to recover damages for publica¬ 
tion of magazine article, and when it 
appeared that claim was barred by 
limitations, plaintiff added a claim to 
recover for invasion of right of pri¬ 
vacy, and the new claim laid chief 
emphasis on the libel, count alleging 
the new claim would be dismissed 
with leave to plaintiff to amend the 
count in order to filter out matter 
which was material only to claim for 
libel. 

U.S.—Hazlitt V. Fawcett Publica¬ 


tions, Inc., D.C.Conn., 116 F.Supp. 
538. 

8. U.S.—Severson v. Fleck, D.C.N. 
D., 148 F.Supp. 760, reversed on 
other grounds, C.A., 251 F.2d 920. 

Larson v. Port of New York Au¬ 
thority, D.C.N.Y., 17 P.RD. 298— 
Package Closure Corporation v. 
Sealright Co., D.C.N.Y., 4 P.R.D. 
114. 

I^ack of diversity of citizenship 

Where it appears affirmatively 
that plaintiff and defendant are citi¬ 
zens of the same state, dismissal 
must be without leave to amend. 

U.S.—^Weintraub v. Fitzgerald Bros. 
Brewing Co., D.C.N.Y., 40 P.Supp. 
473. 

Ijimitation to valid claims 

Leave will not be given to amend 
counterclaim based on illegality of 
matter which court holds to be valid 
and legal, but the right to amend 
may be allowed with respect to other 
contentions. 

U.S.—^Maryland Cas. Co. v. Miami 
Transit Co., D.C.Fla., 96 F.Supp. 
490. 

9. D.C.—^Dayton v. Gillilland, 242 F. 
2d 227, 100 U.S.App.D.C. 75. cer¬ 
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tiorari denied 78 S.Ct. 13, 355 U.S. 
813, 2 L.Ed.2d 31. 

10. U.S.—Moffett V. Commerce Trust 
Co., D.C Mo., 87 F.Supp. 438, af¬ 
firmed, C.A., 187 F.2d 242, certio¬ 
rari denied 72 S.Ct. 32, 342 U.S. 
818, 96 L.Ed. 618, rehearing denied 
72 S.Ct. 163, 342 U.S. 879, 96 L.Ed. 
661, rehearing denied 72 S.Ct. 1070, 
343 U.S. 989, 96 L.Ed. 1376. 

11. U.S.—^Milvy V. Adams, C.AuN.Y., 
217 P.2d 647. 

Stockholders’ derivative action 
U.S.—Milvy v. Adams, supra. 

12. U.S.—Package Closure Corpora¬ 
tion v. Sealright Co., D.C.N.Y., 4 
F.R.D. 114. 

13. U.S.—222 East Chestnut St. 

Corp. V. Lakefront Realty Corp., 
C.A.I11., 256 F.2d 513, certiorari 

denied 79 S.Ct. 232, 358 U.S. 907, 3 
L.Ed.2d 228. 

14. U.S.—^Brazier v. Great Atlantic 
& Pacific Tea Co., C.A.PIa., 256 P. 
2d 96. 

15. U.S.—General Houses v. R. F. 
a, D.C.ni., 81 F.Supp. 202. 

16. U.S.—Green v. Stokely Foods, D. 
C.I11., 8 F.R.D. 114. 


36B C. J.S.—13 
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dismissing the original complaint with leave to 
amend.^'^ 

After denial of dismissal. Where the claim is so 
incoherently and vaguely stated in the complaint 
that defendant should not be required to plead to it, 
but the action is not dismissed because the complaint 
is not wholly inadequate, plaintiff may be required 
to file an amended complaint eliminating incoherency 
and vagueness.^® 

§ 867.-Leave to Answer 

An order denying a motion to dismiss the complaint 
should aliow the defendant an opportunity to answer. 

Where a motion to dismiss the complaint is denied, 
the order should allow defendant an opportunity 
to answer and all parties to present such evidence 
as may be relevant.^ ^ A motion to dismiss the com¬ 
plaint for lack of jurisdiction over the subject mat¬ 
ter and venue because a statute limits plaintiff’s rem¬ 
edy to a suit in the court of claims must be denied, 
since the matter presented does not deprive the court 
of jurisdiction, but only operates as a defense to the 
relief sought, and leave should be given to defend¬ 
ant to answer, in which he may set up the defenses 
raised by his motion to dismiss.^o 

§ 868.-Leave to Amend or Plead 

Over after Dismissal 

After a judgment or order of dismissal without leave 
to amend or plead over the right to amend as of course 
is terminated and leave of court is required therefor. 

After a judgment or order of dismissal, amend¬ 
ment of the complaint may be permitted only under 
the Rules pertaining to setting aside or vacating 


judgments,2l and the judgment of dismissal should 
be reopened before an amendment to the complaint 
or counterclaim is granted.^^ Where the order of 
dismissal does not grant leave to amend, plaintiff 
thereafter must obtain leave of court before serving 
an amended pleading.^S An order or judgment of 
dismissal terminates the right to amend once as of 
course prior to a responsive pleading,and even 
though a motion to dismiss is not a responsive plead¬ 
ing, a party may not amend his complaint as a mat¬ 
ter of right after the court has entered an order dis¬ 
missing it^S 

After dismissal, the court has a large measure of 
discretion with respect to granting leave to amend, 
and leave to amend or plead over may be granted in 
a proper case.^'^ Generally, leave to file an amended 
complaint should not be granted unless new facts 
are made to appear which would remedy the defects 
contained in the previous complaint.^s After a 
motion to dismiss a complaint for failure to state a 
case has been sustained, the complaint cannot be 
amended by enlarging in a brief the theory which 
the complaint presents.^^ 

Amendment of a dismissed complaint, v/here the 
order of dismissal does not grant leave to amend, 
may be sought under the Federal Rules of Civil 
Procedure, Rule 59, 28 U.S.C.A., within ten days 
from entry of the judgment of dismissal,^0 and 
where not seasonably sought it should be denied. 

§ 869. Effect 

The dismissal of an action terminates it and puts 
the parties out of court. The decision on a motion to dis¬ 
miss is the law of the case. 


17. U.S.—Leg’&ett v. Montgomery 
Ward & Co., C.A.Wyo., 178 F.2d 
436. 

18. U.S.—Howell V. Gray, D.C.Neb., 
9 F.R.D. 544, motion denied 10 P. 
R.D. 268. 

19. U.S.—^Walling v. Atlantic Grey¬ 
hound Corp., D.C.S.C., 61 F.Supp. 
992. 

20. U.S.—Tinnerman Products v. 
Adel Precision Products Corp., D. 
C.W.Va., 62 F.Supp. 348. 

21. U.S.—^Von Wedel v. McGrath, D. 
C.N.J., 100 F.Supp. 434, affirmed, 
C.A., 194 F.2d 1013. 

Pood Handlers Local 425, Amal¬ 
gamated Meat Cutters and Butcher 
Workmen of North America, APL- 
CIO V. Pluss Poultry, Inc., D.C. 
Ark., 23 P.R.D. 109. 

22. U.S.—^Republic of China v. Na¬ 
tional City Bank of N. T., D.C.N.Y., 
14 F.R.D, 186. 

D.C.—Cassell v. Michaux, 240 F.2d 
406, 99 U.S.App.D.a 375, 


23. U.S.—Russo V. Sofia Bros., D C. 
N.Y., 2 F.R.D. 80. 

24. D.C—Cassell v. Michaux, 240 P. 
2d 406, 99 U.S.APP.D.C. 375. 

25. U.S.—Kirsch v. Barnes, D.C.Cal., 
157 F.Supp. 671, affirmed, C.A., 263 
F.2d 692. 

26. U.S.—^Kirsch v. Barnes, supra— 
General Houses v. R. P. C., D.C. 
Ill., 81 F.Supp. 202. 

27. After dismissal for prematurity 

In action by stockholders to recov¬ 
er for corporation profits allegedly 
realized by defendant, dismissal of 
action as to corporation without prej¬ 
udice on ground that sixty days had 
not elapsed following request to cor¬ 
poration to bring action did not pre¬ 
clude plaintiffs, after expiration of 
the sixty days, from filing amended 
and supplemental complaint to cure 
defects raised by motion to dismiss 
by joining corporation as a party de¬ 
fendant and alleging failure of cor¬ 
poration to bring action within sixty j 
days after request. I 
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U.S.—Henss v. Schneider, D.C.N.Y., 
132 F.Supp. 64. 

28. U.S.—^Kirsch v. Barnes, D.C.Cal., 
157 F.Supp. 671, affirmed, C.A., 263 
P.2d 692. 

29. U.S.—Gutensohn v. Kansas City 
Southern Ry. Co., C.C.A.Mo., 140 
P.2d 950. 

30. U.S.—^Markert v. Swift & Co., 
C.A.N.Y., 173 P.2d 517. 

Republic of China v. National 
City Bank of N. Y., D.C.N.Y., 14 
F.R.D. 186. 

31. U.S.—Ledbetter v. Farmers 

Bank & Trust Co., C.C.A N.C., 142 
F.2d 147, certiorari denied 65 S.Ct. 
48, 323 U.S. 719, 89 L.Ed. 578, re¬ 
hearing denied 65 S.Ct. 112, 323 U.S. 
813, 89 L.Ed. 647, rehearing denied 
65 S.Ct. 682, 324 U.S. 886, 89 L.Ed. 
1435, motion denied 65 S.Ct. 1189, 
325 U.S. 837, 89 L.Ed. 1963. 

Republic of China v. National 
City Bank of New York, D.C.N.Y., 
14 F.R.D. 186. 
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The dismissal of an action terminates it and puts 
the parties out of court for every purpose other 
than to carry the order of dismissal into effect or 
to vacate or modify it,^^ unless, as discussed supra 
§ 866, leave to amend is authorized. Thus, a dis¬ 
missal of a cause of action in a suit for lack of fed¬ 
eral juridiction over the subject matter renders 
further consideration of the claim by the court im¬ 
possible,and where an action or complaint is dis¬ 
missed for lack of venue, the judicial power of the 
court in the case is thereby exhausted. An order 
dismissing an amended complaint for noncompliance 
with the general rules of pleading is not a dismissal 
of the action.35 

The decision on a motion to dismiss is the law of 
the case and estops a party to raise the same ques¬ 
tions again.Thus, the denial of a motion to dis¬ 
miss the complaint for insufficiency sustains the com¬ 
plaint, except as therein stated, and the question of 
its sufficiency cannot thereafter be raised by another 
motion to dismiss.37 Such a denial, however, does 
not warrant an inference that the plaintiff will be 
successful at the trial,38 nor does it necessarily re¬ 


quire a complete trial of the case;3^ and where the 
denial is made before answer, it does not require the 
denial of a motion for summary judgment on the 
ground that the cause of action is barred by a 
statute of limitations.^^ 

The denial of a motion by defendant to dismiss 
the complaint at the close of the plaintiff’s case does 
not deprive the court of power thereafter to direct 
a verdict for defendant on the ground of lack of 
proof of plaintiff’s case.^^ A defendant is not pre¬ 
cluded from offering evidence where his motion 
for dismissal of the action on the ground that on the 
facts and the law plaintiff has shown no right to 
relief, made after plaintiff has completed the pres¬ 
entation of his evidence, is denied.^3 

Before adoption of Rules. Prior to the adoption 
of the Federal Rules of Civil Procedure, the court, 
where it reserved jurisdiction to do so, could grant 
plaintiff affirmative relief after formally dismissing 
the bill but where the dismissal was for want of 
jurisdiction it was without power to make any 
charge on, or disposition of, the property involved.^^ 


32. U.S.—Bryan v. Smith, C.A.Ind., 
174 F.2d 212, 11 AL.R.2d 1402. 
D.C.—L. B. Wilson, Inc. v. Federal 
Communications Commission, 170 
F.2d 793, 83 U.S.App.D.C. 176. 

Xllfect on other motions 

(1) Dismissal of a complaint for 
failure to state a claim on which re¬ 
lief can be granted has been held to 
overrule impliedly a motion to dis¬ 
miss for want of federal jurisdiction 
U.S —Olan Mills, Inc., of Tennessee 

V. Enterprise Pub. Co., C.A.La., 210 
P.2d 895. 

(2) Where defendants’ motion to 
dismiss complaint was granted, mo¬ 
tion to take depositions was denied. 
U.S.—Boro Hall Corporation v. Gen¬ 
eral Motors Corporation, D.C.N.Y., 
37 F.Supp. 999, affirmed, C.C.A., 124 
P.2d 822, rehearing denied 130 F. 
2d 196, certiorari denied 63 S.Ct. 
436, 317 U.S. 695, 87 L.Ed. 556. 

(3) Where defendant filed motion 
under Federal Rule to dismiss ac¬ 
tion but subsequently was granted 
leave to withdraw the motion so 
that motion to dismiss was not ad¬ 
judicated, court could properly pass 
on question raised by defendant's 
motion for entry of judgment in his 
favor. 

U.S.—Michel V. Meier, D.C.Pa., 8 F. 
R.D. 464. 

Improper order 

Even though an order of dismiss¬ 
al is improper, it is not void, and 
unless validly vacated it terminates 
the action. 

U.S.—Wallace v. U. S., C.C.A.N.Y., 


142 F.2d 240, certiorari denied 65 
S.Ct. 37, 323 U.S. 712, 89 L Ed. 573. 

33. U.S.—^Musher Foundation v. Al¬ 
ba Trading Co., C.C.A.N.Y., 127 F. 
2d 9, certiorari denied 63 S.Ct. 33, 
317 U.S. 641, 87 L.Ed. 517. 

34. U.S.—U. S. V. DeParcq, C.C.A.Ill., 
164 F.2d 124. 

Jurisdiction terminated 

Court may have jurisdiction but 
no venue, but since venue is a privi¬ 
lege that may be waived when not 
asserted, jurisdiction is not ousted, 
but when court’s venue is challenged 
and challenge sustained, and dismiss¬ 
al of complaint follows, jurisdic¬ 
tion is thereby terminated. 

U.S.—U. S. V. DeParcq, C-C.A.I11., 164 
F.2d 124. 

35. U.S.—^Dann v. Studebaker-Pack- 
ard Corp., C.A.Mich., 253 F.2d 28. 

36. U.S.—Baush Mach. Tool Co. v. 
Aluminum Co. of America, D.C. 
Conn., 60 F.2d 586, affirmed, C.C.A., 
63 F.2d 778, certiorari denied 53 S. 
Ct. 658, 289 U.S. 739, 77 L.Ed. 1486. 

Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464—^Munson Line v. Green, D.C. 
N.Y., 6 P.R.D. 470. 

Denial of motion to dismiss com¬ 
plaint for insufficiency as preclud¬ 
ing subsequent motion for sum¬ 
mary judgment on same grounds 
see infra § 1155. 

By different judge 

Order of another district judge de¬ 
nying a motion to dismiss action for 
injuries on board ship on ground 
that action was not started within 
time specified in passage ticket pre¬ 
cluded district judge, trying action, 
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from entertaining motion to dismiss 
on same ground. 

U.S.—Dann v. Compagnie Generale 
Transatlantique, D.C.N.Y., 45 F. 

Supp. 225. 

37. U.S.—Isenman v. Bandler, D.C. 
N.Y., 16 F.R.D. 277. 

Sufficiency of amended complaint 
U S.—Isenman v. Bandler, D.C.N.T., 
16 F.RD. 277. 

38. U.S.—Van Kirk v. Campbell, D. 
C.N.Y., 7 F.R.D. 231. 

39. U.S.—Carss v. Outboard Marine 
Corp., C.A.Fla., 252 F.2d 690. 

Available procedure 

Provision of the Rules for sum¬ 
mary judgment enables the court on 
the basis of the facts, not bare plead¬ 
ings, to determine in advance of tri¬ 
al whether there is a genuine issue 
for ultimate decision of jury or judge. 
U.S.—Carss v. Outboard Marine Corp., 
supra. 

40. U.S.—Riley v. Southern Transp. 
Co., D.C.N.Y., 90 F.Supp. 842, af¬ 
firmed, C.A., 192 F,2d 391. 

41. U.S.—Dailey v. Palmer, C C.A.N. 
Y., 161 F.2d 960. 

Pederal Rules were not intended 
to reverse the prior law on this point. 
U.S.—Dailey v. Palmer, supra. 

42. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 893, 
356 U.S. 525, 2 L.Ed.2d 953, rehear¬ 
ing denied 78 S.Ct. 1366, 357 U.S. 
933, 2 L.Ed.2d 1375. 

43. U.S.—J. F. Rowley Co. v. Row- 
ley, C.C.A.Pa., 18 P.2d 700. 

44. U.S.—Lion Bonding & Surety 
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§ 870. -Dismissal as to Some of Several 

Defendcints 

A dismissal as to one defendant who is not an in¬ 
dispensable party does not affect the liability of the re¬ 
maining defendants. 

A dismissal as to one defendant who is not an 
indispensable party will not affect the liability of the 
remaining defendants.^® Accordingly, where the 
liability of defendants is several and not joint, a 
dismissal with prejudice as to particular defendants 
does not foreclose continuance of the action against 
other defendants.^® Also, the dismissal, on the 
ground of lack of jurisdiction of the person of a 
defendant whose obligations have been assumed by 
another defendant, does not constitute an adjudica¬ 
tion on the merits and does not preclude recovery 
against the remaining defendant.'^An action which 
has been dismissed as to a foreign defendant for 
want of service of process may proceed against a 
defendant who has been properly served.'^® 

On the other hand, the dismissal of an indispen¬ 
sable party to the action requires the dismissal of the 
action as to all other defendants.'^^ 
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§ 871. -Prejudice 

An order of dismissal which provides that it Is with¬ 
out prejudice will not operate as an adjudication on the 
merits, but an order of dismissal, other than a dismissal 
for lack of jurisdiction or for improper venue, which 
specifies that it is with prejudice, and under Rule 41 (b), 
unless It specifies otherwise, operates as an adjudica¬ 
tion on the merits. 

An order of dismissal which provides that it is 
with prejudice operates as an adjudication on the 
merits.®® Under the Federal Rules of Civil Proce¬ 
dure, Rule 41 (b), 28 U.S.C.A., unless the court 
otherwise specifies in its order for dismissal, a dis¬ 
missal under the subdivision relating to an invol¬ 
untary dismissal and any dismissal not provided for 
in the Rule, other than a dismissal for lack of juris¬ 
diction or for improper venue, operates as an ad¬ 
judication on the merits.®^ This Rule covers mo¬ 
tions to dismiss made by defendants, but it is not re¬ 
stricted to that situation.®2 It states the effect of a 
general dismissal in which the court specifies no 
grounds therefor,®^ and, it has been held, has di¬ 
rectly reversed equity’s traditional doctrine that a 
dismissal without consideration of the merits is also 
without prejudice to the complainant.®^ 


Co. V. Karatz, Minn. & Neb., 43 S.Ct. 
341, 262 U.S. 640, 67 L.Ed. 1161. 

45 . U.S.—^Fine v. Paramount Pic¬ 
tures, C.A.I11., 171 F.2d 571. 

46. U.S.—^Frank v. Giesy, C,C.A.Or., 
117 F.2d 122. 

47 . U.S.—Gordon v. Loew's Inc., D. 
C.N.J., 147 F.Supp. 398, affirmed, 
C.A., 247 F.2d 461. 

48 . U.S.—^Hulett v. Kock Island Mo¬ 
tor Transit Co., D.C.Mo., 40 F.Supp. 
213. 

49. U.S.—^Van Deman v. U. S., D.C. 
Ind., 119 F.Supp. 699. 

60. U.S.—^Atwood V. Humble Oil & 
Refining- Co., C.A.Tex., 243 F.2d 
885, certiorari denied 78 S.Ct, 41, 
355 U.S. 829, 2 L.Ed.2d 42—Pro¬ 
ducers Releasing Corp. De Cuba v. 
PRC Pictures, C.A.N.Y., 176 F.2d 
93. 

Construction, of dismissal without 
prejudice 

Provision in order dismissing third- 
party claim that “it is dismissed 
without prejudice as to the third 
I>arty defendants” was construed to 
mean “dismissed without prejudice 
to the third party plaintiff as against 
the third party defendants,” or to 
mean that the third-party plaintiff 
can sue the third-party defendant 
again if he wants to do it. 

U.S.—U. S. V. State of Arizona, C.A. 
Ariz., 214 P.2d 389, rehearing de¬ 
nied 216 F.2d 248. 

51. U.S.—Ordnance Gauge Co. v. 
Jacquard Knitting Mach. Co., C.A. 


Pa., 265 P.2d 189—^Madden v. Per¬ 
ry, C.A.Ill., 264 F.2d 169—^Makow- 
sky V. Povlick, C.A.Pa., 262 P.2d 
13—^Hubbard v. Baltimore & O. R. 
Co., C.A.Ohio, 249 P.2d 885—Flor¬ 
entine V. Landon, C.A.Cal., 231 F. 
2d 452—^Mooney v. Central Motor 
Lines, C.A.Ohio, 222 F.2d 672— 
Mooney v. Central Motor Lines, C. 
A.Ohio, 222 F.2d 569—U. S. v. State 
of Arizona, C.A.Ariz., 214 F.2d 389, 
rehearing denied 216 F.2d 248— 
Bowles V. Biberman Bros., C.C.A. 
Pa., 162 F.2d 700—^Refior v. Lans¬ 
ing Drop Forge Co., C.C.A.Mich., 
124 F.2d 440, certiorari denied 62 
S.Ct. 1047, 316 U.S. 671, 86 L.Ed. 
1746. 

Derrin v. U. S., D.C.Or., 41 F. 
Supp. 630. 

Reading v. Atchison, T. & S. P. 
By. Co., D.C.IH., 7 P.R.D. 664— 
Russo V. Sofia Bros., D.C.N.T., 2 P. 
R.D. 80. 

D.C.—American Nat. Bank & Trust 
Co. of Chicago V. U. S., 142 F.2d 
571, 79 U.S.App,D.C. 62. 

Judgment for defendant 

Awarding of a nonsuit or its equiv¬ 
alent under the present Rules oper¬ 
ates as an adjudication on the mer¬ 
its or in other words as a judgment 
for defendant. 

U.S.—Southwell V. Robertson, D.C. 
Pa., 27 F.Supp. 944. 

Restriction on plaintiff 

Where plaintiff invoked jurisdic¬ 
tion of federal court and complaint 
showed one cause of action which, I 
under all the circumstances, was J 
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' Within such court’s cognizance, a 
dismissal on the merits disposed of 
the controversy, and thereafter plain¬ 
tiff could not retrace his steps, nor 
could he obtain dismissal on juris¬ 
dictional grounds without showing 
grounds why the previous judgment 
should be set aside. 

U.S.—^Kataoka v. May Department 
Stores Co., D.C.Cal., 30 F.Supp. 
346. 

Wife»s property rights 

In action for limited divorce and 
for adjudication of wife’s interest 
in her husband's property, cause con¬ 
cerning property rights did not de¬ 
pend on cause for limited divorce, 
and denial of limited divorce did not 
deprive court of jurisdiction to en¬ 
force property settlement agreement 
executed by husband and wife, and, 
therefore, dismissal of action con¬ 
cerning property rights in so far as 
it sought a property settlement con¬ 
stituted a dismissal on the merits. 
D.C.—^Holcomb v. Holcomb, 209 F.2d 
794, 93 U.S.App.D.C. 242. 

Dismissal held not adjudication on. 
merits 

U.S.—Compania Maritima Transoce- 
anica, S. A., v. Stevenson, D.C.N, 
T., 11 F.R.D. 210. 

52. U.S.—^U. S. V. Procter & Gam¬ 
ble Co., N.J., 78 S.Ct. 983, 356 U.S. 
677, 2 L.Ed.2d 1077. 

53. U.S.—Madden v. Perry, C.A.I11.. 
264 F.2d 169. 

54. U.S.—^Peardon v. Chapman, C.A. 
N.J.. 169 F.2d 909. 
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It has been held that the provisions of Rule 41 (b) 
with respect to an order of dismissal operating as 
an adjudication on the merits apply to dismissals 
for want of prosecution at the pleading stage 
but other authority has held that they were intended 
primarily to control a dismissal at or after the trial 
and not a dismissal on a preliminary motion ad¬ 
dressed to a pleading and that they do not apply 
at the pleading stage to the dismissal of a complaint 
for failure to state a cause of action so as to pre¬ 
clude an amendment of the complaint where the 
order of dismissal made no reference to an amend- 
ment.5® These provisions are inapplicable to dis¬ 
missals occurring prior to the effective date of the 
Rule.57 

The inclusion in an order of dismissal of a com¬ 
plaint of a provision that further leave to amend is 
not provided does not add anything to what is pro¬ 
vided by Rule 41 (b) stating that dismissals, other 
than those for lack of jurisdiction or for improper 
venue, operate as adjudications on the merits, 
such a provision does not affect any right plaintiff 
may have to bring a new action if new facts are 
discovered.A dismissal for failure to state a 
claim, without leave to plead further, is an adjudica¬ 
tion on the merits.order of dismissal on the 
ground that the complaint shows on its face that the 
claim is barred by limitations is res judicata as to a 
subsequent action based on the same claim.^i 

An order of dismissal will not operate as an ad¬ 
judication on the merits where the court so specifies 
in its order,or where it specifies the grounds for 


the dismissal and they do not involve the merits of 
the case.An order of dismissal for want of juris¬ 
diction does not operate as an adjudication on the 
merits of the cause of action or complaint,and 
is without prejudice to the right to assert it at a 
subsequent time in a court of competent jurisdic- 
tion,65 A dismissal for want of jurisdiction over 
the person of defendant does not prejudice the right 
of plaintiff to file another complaint when and if it 
appears that the court may obtain jurisdiction of the 
person of defendant.®^ The dismissal of a counter¬ 
claim on the ground that it is premature because the 
relief sought is dependent on plaintiff’s failure to 
prevail in the main action will be without prejudice 
to the right of defendant to proceed independently 
in the future to assert his counterclaim in a separate 
action in the event defendant prevails in the prin¬ 
cipal action.67 

The fact that a dismissal of a cause of action or 
counterclaim with prejudice is an adjudication on 
the merits does not mean that the acts alleged in the 
claim are held to be legal and proper, but only that 
for some reason defendant is not answerable to 
plaintiff for them.68 

It has been held that where a state statute grants 
the right to bring a new suit within one year fol¬ 
lowing a judgment of dismissal without a trial on the 
merits, a dismissal of a case in a federal court for 
refusal of plaintiff to give bond or file a pauper’s 
oath, without stating whether it is with or without 
prejudice, will be held not on the merits and not to 
preclude a new suit on the same cause in a state 


55. U.S.—Ordnance Gaugre Co. v. 
Jacquard Knitting Mach. Co., C.A. 
Pa., 265 F.2d 189. 

56. U.S.—Russo V. Sofia Bros., D.C. 
K.T., 2 F.R.D. 80. 

57. U.S.—Reconstruction Finance 
Corporation v. Barnett, C.C.A.Ind., 
118 F.2d 190, certiorari denied 
Barnett v. Reconstruction Finance 
Corporation, 62 S.Ct. 81, 314 U.S. 
641, 86 L.Ed. 515, rehearing denied 
62 S.Ct. 132, 314 U.S. 709, 86 L.Ed. 
566. 

58. U.S.—Brazier v. Great Atlantic 
& Pacific Tea Co., C.A.Pla., 256 F. 
2d 96. 

59. U.S.—Brazier v. Great Atlantic 
& Pacific Tea Co., supra. 

60. U.S.—^Mullen v. Fitz Simons & 
Connell Dredge & Dock Co., C.A. 
Ill., 172 F.2d 601, certiorari denied 
69 S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758, and Fitz Simmons & Connell 
Dredge & Dock Co. v. Savela, 69 
S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758. 

3MCotioiL raises matter in "bar 
U.S.—Mullen v. Fitz Simons & Con¬ 


nell Dredge & Dock Co., C.A.Ill., 
172 F.2d 601, certiorari denied 69 
S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758, and Fitz Simmons & Connell 
Dredge & Dock Co. v. Savela, 69 
S.Ct. 1534, 337 U.S. 959, 93 L.Ed. 
1758. 

61. U.S.—Liken v. Shaffer, D.C.Iowa, 
64 F.Supp. 432. 

62. U.S.—Ordnance Gauge Co. v. 
Jacquard Knitting Mach. Co., C.A. 
Pa., 265 F.2d 189. 

63. U.S.—Madden v. Perry, C.A.I11., 
264 F.2d 169. 

64. U.S.—Orange Theatre Corpora¬ 
tion V, Rayherstz Amusement Cor¬ 
poration, C.C.A.N.J., 139 F.2d 871, 
certiorari denied Orange Theatre 
Corporation v. Brandt, 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1573. 

Myers v, Westland Oil Co., D.C. 
N.D., 96 F.Supp. 667. 

La.—Trimble v. Employers Mut. Cas. 
Co., App., 32 So.2d 479, certiorari 
denied 35 So.2d 416, 213 La. 644, 
followed in Thomas v. Maryland 
Cas. Co., 36 So.2d 418, 213 Leu 650. 
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65. U.S.—Sanderson v. Postal Life 
& Casualty Ins. Co., D.C.Mo., 2 F. 
R.D. 203. 

Speigle V. Meredith, C.C.Ind., 22 
F.Cas.No.13,227, 4 Biss. 120. 

La—Trimble v. Employers Mut. Cas. 
Co., App., 32 So.2d 479, certiorari 
denied 35 So.2d 416, 213 La. 644, 
followed in Thomas v. Maryland 
Cas. Co., 35 So.2d 418, 213 La. 650. 
25 C.J. p 783 note 48. 

Dismissal of counterclaim 
U.S.—^Waylyn Corp. v. U. S., C.A. 
Puerto Rico, 231 P.2d 544, certiora¬ 
ri denied 77 S.Ct. 40, 362 U.S. 827, 
1 L.Ed.2d 49. 

66. U.S.—Orange Theatre Corpora¬ 
tion V. Rayherstz Amusement Cor¬ 
poration, C.C.A.K.J., 139 F.2d 871, 
certiorari denied Orange Theatre 
Corporation v. Brandt, 64 S.Ct. 
1057, 322 U.S. 740, 88 L.Ed. 1673. 

67. U.S.—Fidelity & Cas. Co. of N. 
Y. V. Cofielt, D.C.Iowa, 11 F.R.D. 
443, 

68. U.S,—Van Brode Mill. Co. v. 
Kellogg Co., D.C.Del., 113 F.Supp. 
846. 
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court within a year following the dismissal, since the 
Federal Rules cannot abridge, enlarge, or modify 
the substantive rights of a litigant and the right 
granted by the state statute is a substantive right.^^ 

Injunction against further suit. An order dis¬ 
missing an action for injuries under the Federal Em¬ 
ployers^ Liability Act because of a contract whereby 
plaintiff agreed not to sue except in the state where 
the injuries were sustained does not have the force 
of an injunction against bringing a suit elsewhere 

§ 872.-Want of Prosecution 

A dismissal of an action or claim for want of prose¬ 
cution has been held not to operate as an adjudication on 
the merits, although there is authority holding otherwise 
where it does not appear on the face of the order that it 
is without prejudice. 

A dismissal of an action for lack of prosecution 
has been held not to operate as an adjudication on 
the merits, and hence not to affect the cause of 
action or constitute a bar to a subsequent suit on 
the same cause of action.'^i In other cases, however, 
it has been held that a dismissal of a claim or action 
for failure to prosecute must be considered as an 
adjudication on the merits where it does not appear 
on the face of the order that it is without preju¬ 
dice.'^^ A dismissal of an action for want of prose¬ 
cution has been held to be res judicata with respect 
to claims not barred by a statute of limitations at 
the time of dismissal.Dismissal because of the 
refusal of counsel to proceed with the trial of the 
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case has also been considered as an adjudication on 
the merits.'^^ 

§ 873. - On Intervention, Cross Claim, or 

Counterclaim 

The dismissal of the main claim will carry with it a 
dependent cross claim, counterclaim, or intervention, but 
not one which is independent of the main claim and is 
supported by an independent ground of federal juris¬ 
diction. 

As a general rule, when the original claim in 
connection with which a cross claim arises is dis¬ 
missed for lack of jurisdiction, the dismissal carries 
with it the cross claim, tmless the cross claim is 
supported by independent jurisdictional grounds,'^ 
as where the cross claim is based on the ground of 
diversity of citizenship and the requisite jurisdic¬ 
tional amount. 

Dismissal of the main action will cause an inter¬ 
vention in aid of either side to fail,'^8 and where 
jurisdiction of an action is based on diversity of 
citizenship, dismissal of the action requires dismissal 
of an intervenor’s complaint if no independent 
ground of federal jurisdiction exists.An inter¬ 
vention, however, which is not ancillary to, but 
independent of, the main proceeding is not affected 
by a dismissal of the main demand,^^ even though 
the intervention is permissive and not of right.^^ 
On dismissal of an action by a foreign corporation 
to recover assets seized by the United States as 
enemy owned property for failure to comply with a 


69. Tenn.—Adcox v. Southern Ry. 
Co., 184 S.W.2(i 37, 182 Tenn. 6, 156 
A.L.R. 1091. 

70. U.S.—TJ. S. V. DeParcq, G.C.A. 
Ill., 164 F.2d 124. 

Violation not contempt 

Plaintiff’s attorneys are not guilty 
of criminal contempt for thereafter 
commencing action for such injuries 
in state court of another state, since 
there was no foundation for injunc¬ 
tion in the pleadings, and order pur¬ 
ported to give to plaintiff as a privi¬ 
lege that which he had as matter of 
right. 

XJ.S.—^U. S. V. DeParcq, supra. 

71. U.S.—^Wright v. Lumbermen's 
Mut. Cas. Co., C.A.La., 242 P.2d 1, 
certiorari denied 77 S.Ct. 1397, 354 
U.S. 939, 1 L.Ed.2d 1536. 

Effect of state statute 

State statute providing that a de¬ 
mand shall be considered as having 
been abandoned if plaintiff allows 
five years to elapse without having 
taken any steps in its prosecution 
is not to be applied by a federal 
court as a statute of limitations, 
but it merely bars the right to con¬ 
tinue with the prosecution of the, 


suit and does not prevent the bring¬ 
ing of another suit for the same 
cause of action. 

U.S.—^Wright V. Lumbermen’s Mut. 
Cas. Co., supra. 

72. Dismissal of counterclaim 

U.S.—Van Erode Mill. Co. v. Kellogg 
Co., D.C.DeL, 113 P.Supp. 845. 

On motion of court 
Dismissal of suit by court, on its 
own motion, for want of prosecution 
operates as an adjudication on the 
merits where order does not other¬ 
wise specify. 

D.C.—^American Nat. Bank & Trust 
Co. of Chicago V. U. S., 142 P.2d 
571, 79 U.S.App.D.C. 62. 

73. U.S.—Reading v. Atchison, T. & 
S. F. By. Co., D.C.Ill., 7 F.R.D. 664. 

74. U.S.—Joseph V. Norton Co., D.C. 
N.T., 24 F.R D. 72. 

75. U.S.—^Pierce v. Perlite Aggre¬ 
gates, Inc., D.C.Cal., 110 P.Supp. 
684. 

76. U.S.—^Pierce v. Perlite Aggre¬ 
gates, Inc., supra. 

77. U.S.—Pierce v. Perlite Aggre¬ 
gates, Inc., supra. 

78- U.S.—Golconda Petroleum Cor¬ 

198 


poration v. Petrol Corporation, D. 
C.Cal., 46 F.Supp. 23. 

79. U.S.—Zwetchkenbaum v. Opera¬ 
tions, Inc., D.C.R.I., 165 P.Supp. 
449. 

80. U.S.—^Magdoff V. Saphin Televi¬ 
sion & Appliance, Inc., C.A.Tox., 
228 F.2d 214—Hunt Tool Co. v. 
Moore, Inc., C.A.Tex., 212 F.2d 685. 

Intervention by subrogee insurer 
In action for damages sustained 
in accident, where motion for inter¬ 
vention by insurer paying for loss 
was seasonably made while court 
had full jurisdiction of issues raised 
in main case, and before actual trial 
original parties settled case between 
themselves and filed an order of dis¬ 
missal with prejudice, effect thereof 
was not to require a dismissal of in¬ 
tervention, and intervenor was free 
to proceed as best it could to prove 
its claim in the case still pending 
as to its claim. 

U.S.—State of Maryland for Use 
of Scott V. Taylor, D.C.Md., 140 F. 
Supp. 801. 

81. U.S.—^Magdoff v. Saphin Televi¬ 
sion & Appliance, Inc., C.A.Tex., 
228 F.2d 214. 
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court order for the production of documents, stock¬ 
holders of the corporation who intervened in the ac¬ 
tion as plaintiifs may continue to maintain their 

suits. 

On counterclaim. Where a counterclaim states a 
cause of action seeking affirmative relief independent 
of that stated in the complaint, the dismissal of the 
complaint does not preclude a trial and determina¬ 
tion of the issues presented by the counterclaim.®^ 
In order, however, for a counterclaim to survive 
the dismissal of the complaint for jurisdictional fail¬ 
ure, jurisdiction must exist within the scope of the 
allegations of the counterclaim, the claim made in 
the counterclaim must be independent of that made 
in the main case, and affirmative relief must be 
sought.®^ 

Where the counterclaim is dependent on the main 
claim the dismissal of the main claim will carry 
the counterclaim with it,®^ A counterclaim for a 
money judgment, the amount to be determined by 
reference to an unliquidated claim made in the com¬ 
plaint, is dependent on and will not survive the dis¬ 
missal of the complaint.®® Compulsory counter¬ 


claims are required to be dismissed only when the 
complaint is dismissed for want of jurisdiction, and 
where it is dismissed on other grounds the counter¬ 
claim persists where it is supported by an independ¬ 
ent ground of federal jurisdiction.®'^ 

§ 874. Amendment of Order 

In a proper case an order of dismissal may bo 
amended. 

An order dismissing the complaint may be amend¬ 
ed in a proper case,®® and where the order is amend¬ 
ed, the later one is substituted for the prior one and 
becomes the final order in the case.®^ During the 
term at which it is made, the court has power to 
amend its order of dismissal,^® or to correct error in 
refusing to dismiss where it should dismiss.^^ 

§ 875. Vacation of Order 

The court, in the exercise of a sound discretion, may 
vacate or set aside an order of dismissal and cause the 
action to be reinstated. 

In a proper case an order of dismissal may be set 
aside or vacated and the cause or action reinstated, 


82. U.S.—Societe Internationale 

Pour Participations Industrielles 
Et Commerciales, S. A. v. McGran- 
ery, D.C., 111 F.Supp. 435, 14 F.R. 
D. 44, modified on other grounds, 

C. A., 225 F.2d 532, 96 tJ.S.App. 

D. C. 232, certiorari denied 76 S.Ct. 
302, 350 U.S. 937, 100 L.Ed. 818, 
rehearing denied 76 S.Ct. 430, 350 

U. S. 976, 100 L.Ed. 846. 

83. U.S.—Switzer Bros., Inc. v. Chi¬ 
cago Cardboard Co., C.A.Ill., 252 
F.2d 407—^Lion Mfg. Corporation 

V. Chicago Flexible Shaft Co., C.C. 
A.I11., 106 F.2d 930. 

D.C.—Isenberg v. Biddle, 125 F.2d 
741, 75 U.S.App.D.C. 100. 

84. U.S.—Manufacturers Cas. Ins. 
Co. V. Arapahoe Drilling Co., C.A. 
N.M., 267 F.2d 5. 

85. Moot cLuestioa 

In action against corporate surety 
on contractor’s performance bond, 
wherein surety brought contractor in 
as third-party defendant on ground 
of alleged indemnity agreement, and 
contractor counterclaimed against 
plaintiff for alleged balance due for 
“extras,” question whether contrac¬ 
tor’s claim could be considered in 
nature of a defense without a de¬ 
mand for affirmative relief became 
moot on dismissal of the original 
action. 

U.S.—Shverha v. Maryland Cas. Co., 
D.C.Pa., 110 F.Supp. 173. 

86. U.S.—Manufacturers Cas. Ins. 
Co. V. Arapahoe Drilling Co., C.A. 
ISr.M., 267 F.2d 5. 


Balancing claim 

Where relief sought by a defend¬ 
ant on a counterclaim was a money 
judgment as a balancing claim-over 
against an insurer for such amount 
as was within limits of an automo¬ 
bile liability policy it had issued, 
such counterclaim became meaning¬ 
less on dismissal of plaintiff’s com¬ 
plaint for personal injuries, and 
counterclaim could not be deemed 
to have survived jurisdictional fail¬ 
ure of the complaint on theory it 
met requirements itself. 

U.S.—^Manufacturers Cas. Ins. Co. v. 
Arapahoe Drilling Co,, supra. 

87. U.S.—Haberman v. Equitable 
Life Assurance Society of the U. S., 
C.A.Tex., 224 F.2d 401, rehearing 
denied 225 F.2d 837, certiorari de¬ 
nied 76 S.Ct. 322, 350 U.S. 948, 100 
L.Ed. 826—^Pioche Mines Consol., 
Inc. V. Fidelity-Philadelphia Trust 
Co., C.A.Nev., 206 P.2cl 336, certio¬ 
rari denied 74 S.Ct. 225, 346 U.S. 
899, 98 L.Ed. 400. 

88. U.S.—^Boaz V. Mutual Life Ins. 
Co. of New York, D.C.Mo., 146 F.2d 
321. 

Bismissal as to unnamed parties 
plaintiff 

In action for overtime compensa¬ 
tion by plaintiff individually on be¬ 
half of other persons now or former¬ 
ly employed by defendant, order dis¬ 
missing complaint as to all unnamed 
parties plaintiff but giving ten days 
within which additional parties plain¬ 
tiff could enter their appearance and 
providing that at expiration of such 
time complaint was to be dismissed 
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as to all unnamed parties plaintiff 
was amended so that case should re¬ 
main open for all parties and inter¬ 
veners until lime of final judgment. 
U.S.—Fowkes v. Dravo Corp., D.C. 
Pa., 75 F.Supp. 514. 

89. U.S—Alameda v. ParaflEine Cos., 
C.A.Cal., 169 P.2d 408. 

90. U.S.—^Alameda v. Paraffine Cos., 
supra. 

Permissible amendment 

In a proper case the court has pow¬ 
er throughout the term of court dur¬ 
ing which it was granted to amend 
its judgment of dismissal by add¬ 
ing the phrase “without prejudice.” 
U.S.—Myers v. Westland Oil Co., D. 

C. N.D., 96 F.Supp. 667. 

91. U.S.—Boaz V. Mutual Life Ins. 
Co. of New York, D.C.Mo, 146 F. 
2d 321. 

92. U.S.—^U. S. V. Newbury Mfg. 
Co., C.C.A.Mass., 123 F.2d 453. 

Sherck v. Hagan, D.C.N.D., 135 
F.Supp. 293—Chicago & N. W. Ry. 
Co. V. Davenport, D.C.Iowa, 95 F. 
Supp. 469. 

Pierre v. Bernuth, Lembcke Co., 

D. C.N.Y., 20 F.R.D. 116—^Dauphinee 
V. American Range Line, D.C.Pa., 1 
F.R.D. 437. 

Vacation of dismissal hbld not au¬ 
thorized 

Dismissal with prejudice of action 
as to a defendant, to whom plaintiff 
judicially admitted no liability was 
imputable, would not be vacated aft¬ 
er trial against other defendant re* 
suited in mistriaL 
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and the court may transfer the action to a proper 
federal district.^S Generally, a motion or application 
to vacate a dismissal is addressed to the sound dis¬ 
cretion of the court,and it will be granted only if 
the interests of justice so demand.^^ 

Counsel for the federal government has no implied 
authority to waive or eliminate a defense of the 
statute of limitations by consenting to the vacation 
of an order or judgment of dismissal of an action 
against the federal government.^® 

§ 876. - Grounds for Vacation 

An order of dismissal may be vacated or set aside for 
reasons authorized by the Federal Rules of Civil Pro¬ 
cedure. 

An order or judgment of dismissal may be vacated 
or set aside for reasons authorized by the Federal 
Rules of Civil Procedure, 28 U.S.C.A.®'^ Under 
Rule 60 (b), an order of dismissal may be vacated 


where it was taken against plaintiff because of mis¬ 
take, inadvertence, surprise, or excusable neglect,^® 
or fraud, misrepresentation, or other misconduct of 
the adverse party,or any other reason justifying 
relief from the operation of the dismissal.^ Where 
dismissal of complaint in intervention is allowed on 
dismissal of original action and dismissal of the 
original action is found to be erroneous, the order 
dismissing the complaint in intervention will be 
vacated.^ 

The court will not reinstate an action previously 
dismissed without prejudice where, if reinstated, it 
would be dismissible,^ nor will it reinstate a dis¬ 
missed action where there has been negligence or 
lack of diligence on the part of plaintiff and a re¬ 
instatement would injure other persons by tying up 
the settlement of an estate for an abnormal period 
of time.^ The court has refused to vacate the dis¬ 
missal of a third-party complaint where to do so 


XJ.S.—Jacobs V. Munez, D.C.IST.Y., 157 
F.Supp. 120. 

93. XJ.S.—Sherck v. Hagan, D.C.N.D., 
135 F.Supp. 293—Chicago & N. W. 
Ry. Co. V. Davenport, D.C.Iowa, 95 
F.Supp. 4G9. 

94. XJ.S.—Darlington v. Studebaker- 
Packard Corp., C,A.Ind., 261 F.2d 
903. 

Sherck v. Hagan, D.C.N.D., 135 
F.Supp. 293—Chicago & H. W. By. 
Co. V. Davenport, D.C.Iowa, 95 F. 
Supp. 469. 

D.C.—Biss & Co. V. Association of 
Western Bys., D.C., 162 F.Supp. 
69. 

Itefusal to vacate held not abuse of 
discretion 

(1) Generally. 

XJ.S.—Tinkoff V. Jarecki, C.A.I11., 208 
F.2d 861. 

(2) Dismissal of counterclaim. 

D.C.—Erick Bios Bridoux v. Eastern 

Air Lines, 214 P.2d 207, 93 XJ.S. 
App.D.C. 369, certiorari denied 75 

S. Ct. 33, 348 XJ.S. 821, 99 L Ed. 647. 

95. D.C.—Biss & Co. v. Association 
of Western Bys., D.C., 162 F.Supp. 
69. 

96. U.S.—Wallace v. U. S., C.C.A.N. 

T. , 142 F.2d 240, certiorari denied 
65 S.Ct. 37, 323 XJ.S. 712, 89 L.Ed. 
673. 

97- XJ.S.—^Food Handlers Local 425, 
Amalgamated Meat Cutters and 
Butcher Workmen of North Amer¬ 
ica, AFL-CIO V. Pluss Poultry, 
Inc., D.C.Ark., 23 F.R.D. 109. 

98 . XJ.S.—Heed v. South Atlantic S. 
S. Co. of Delaware, D.G.Del., 2 F. 
B.D. 475—Weller v. Socony Vacuum 
Oil Co. of New York, D.C.N.Y., 2 
F.R.D. 158—^Dauphinee v. Ameri¬ 
can Range Line, D.C.Pa., 1 F.H.D. 
437. 


Refusal to vacate held proper 
XJ.S.—Darlington v. Studebaker-Pack- 
ard Corp., C.A.Ind., 261 P.2d 90S. 

Alevizopoulos v. Central Am. 
Agency, D.C.N.Y., 137 F Supp. 689. 
D.C.—^Lanning v. National Savings & 
Trust Co., D.C., 2 F.R.D. 149. 

Showing held insuSacient 
To establish mistake, inadvertence, 
surprise, or excusable neglect. 

XJ.S.—Terhune v. American Export 
Lines, Inc., D.C.N.Y., 24 F.R.D. 70. 

99. Showing held insujBELcient 

To disclose fraud, misrepresenta¬ 
tion, or other misconduct of the ad¬ 
verse party. 

XJ.S.—Terhune v. American Export 
Lines, Inc., supra. 

1. U.S.—Chicago & N. W. By. Co. 
V. Davenport, D.C.Iowa, 95 F.Supp. 
469. 

Lucas V. City of Juneau, D.C. 
Alaska, 20 F.R.D. 407. 

Reservoir of eiiuitable povror 

Buie providing that court may va¬ 
cate order dismissing action for any 
reason justifying relief from opera¬ 
tion of order, if motion is made with¬ 
in reasonable time, is grand reser¬ 
voir of equitable power to do justice 
in a particular case, 
j XJ.S.—^Pierre v. Bernuth, Lembcke 
! Co., D.C.N.Y., 20 F.B.D. 116. 

Abandonment of client by attorney 

Action of attorneys in abandoning 
case of client, under medical care 
outside jurisdiction, without notice 
to client, and in permitting order dis¬ 
missing case to be entered without 
the client's knowledge or consent 
would justify exception to rule mak¬ 
ing conduct of attorneys imputable 
to client and would justify vacation 
of order of dismissal. 
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XJ.S.—Lucas V. City of Juneau, D.C. 

Alaska, 20 F.R.D. 407. 

To accomplish justice 

"Other reason," justifying relief 
from operation of a judgment, vests 
power in courts in order to enable 
them to vacate judgments whenever 
such action is appropriate to accom¬ 
plish justice. 

XJ.S.—^Food Handlers Local 425, 
Amalgamated Meat Cutters and 
Butcher Workmen of North Amer¬ 
ica, AFL-CIO V. Pluss Poultry, 
Inc., D.C.Ark., 23 F.R.D. 109. 
Vacation of dismissal held proper or 
required 

Refusal to vacate dismissal was 
improper where clerk, who had 
charge of administering the lists, 
and attorney for plaintiff had agreed 
that case would not be tried until a 
later date and necessary witness 
was not present when case was call¬ 
ed. 

XJ.S.—Red Warrior Coal & Min. Co. 

V. Boron, C.A.Pa., 194 F.2d 678. 
Showing held insufficient to author¬ 
ize vacation 

XJ.S.—McCawley v. Fleischmann 
Transp. Co., D.C.N.Y., 10 F.R.D. 
624—Blane v. Young, D.C.Ohio, 10 
F.R.D. 109. 

2. XJ.S.—^Perry v. Allen, C.A.Ga., 239 
F.2d 107. 

3. U.S.—Atkinson v, XJ. S., D.C. 
Mass., 39 F.Supp. 198. 

Dack of original jurisdiction 

Where conditions necessary to give 
court jurisdiction did not exist when 
action was commenced, it would not 
be reinstated. 

XJ.S.—^Atkinson v. XJ. S., D.C.Mass.. 
39 F.Supp. 198. 

4. D.C.—Banning v. National Sav¬ 
ings & Trust Co., D.C., 2 F.R.D. 
149. 
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would greatly delay the trial.^ A dismissal will not 
be vacated merely to have the court consider for the 
first time information which could easily have been 
furnished at the hearing on the motion to dismiss.® 

Divergent points of view, either as to the law or to 
the facts do not constitute sufficient grounds for va¬ 
cating an order of dismissal, particularly an order 
entered after full briefing and argument by counsel 
and careful consideration by the court,'^ and differ¬ 
ences of opinion with respect to the inferences to be 
drawn from the data of record in the case or with 
respect to which one of several competing versions 
of the facts seems on the whole more probably ac¬ 
curate are insufficient as grounds of vacation.® 

The court, in the exercise of a sound discretion, 
may refuse to reinstate an action which was dis¬ 
missed for the willful failure of plaintiff to appear 
and have his deposition taken.® The mere fact that 
plaintiff is a seaman is not sufficient to justify the 
vacation of a dismissal granted for failure of plain¬ 
tiff to appear pursuant to a notice of examination.^® 

§ 877. - Time for Vacation 

A motion to vacate a judgment or order of dismissal 
must be made within the time prescribed by the Federal 
Rules. 

The discretionary power of the court to vacate 
or set aside a judgment or order of dismissal is not 


unlimited as to time.^i An order of dismissal may be 
vacated or set aside where motion therefor is made 
within the time prescribed by the Federal Rules of 
Civil Procedure, 28 U.S.C.A .,12 “btit the motion must 
be made within the prescribed time and where made 
subsequent thereto it must be denied.^® Accord- 
ingly, jurisdiction or power to vacate an order of 
dismissal is lost by the failure to make timely ap¬ 
plication therefor,^'^ and where such lack of juris¬ 
diction exists, it must be noticed by the court on its 
own account.^® 

Under Rule 60 (b), a motion to vacate or set aside 
a dismissal must be within a reasonable time, and 
if for the reasons specified in subsections (1), (2), 
and (3), which are mistake, inadvertence, surprise, 
excusable neglect, newly discovered evidence, or 
fraud, misrepresentation, or other misconduct of an 
adverse party, not more than one year after the or¬ 
der was entered or takenand if plaintiff shows 
only grounds for vacation authorized under sub¬ 
sections (1), (2), and (3) his motion for vacation 
must be within one year after the order of dismissal 
was entered or taken, but if the circumstances es¬ 
tablish other than those grounds it is sufficient if 
the motion is within a reasonable time.^'^ 

The time limitations for the motion prescribed by 
Rule 60 are mandatory.^® Exceptions to the re- 


6 . tr.S.—Slattery v. Marra Bros., D. 

C. N.T., 92 F.Supp. 534, affirmed, C. 
A., 186 F.2d 134, certiorai'i denied 
71 S.Ct. 736, 341 U.S. 915, 95 L.Ed. 
1351. 

6. D.C. — Riss & Co. V. Association 
of Western Rys., D.C., 162 F.Supp. 
69. 

7 . D.C.—Riss & Co. V. Association 
of Western Rys., supra. 

8. D.C.—Riss & Co. V. Association 
of Western Rys., supra. 

9 . XJ.S.—Hubbard v. Baltimore & O. 

R. Co., C.A.Ohio, 249 F.2d 885. 

10 . U.S.—^Alevizopoulos v. Central 
Am. Agency, D.C.K.T., 137 F.Supp. 
689. 

11 . U.S.—U. S. V. Newbury Mfg. 
Co., C.C.A.Mass., 123 F.2d 453. 

12 .. U.S.—Reed v. South Atlantic S. 

S. Co. of Delaware, D.C.Del., 2 F.R. 

D. 475—^Weller v, Socony Vacuum 
Oil Co. of New York, D.C.N.Y., 2 
F.R.D. 158. 

13 . U.S—^U. S. V. Newbury Mfg. Co., 
C.C.A.Mass., 123 F.2d 453—Bailey 
V. Crump, C.C.A.W.Va., 41 F.2d 
733. 

Sharlot v. Ford Motor Co., D.C. 
N.T„ 7 F.R.D. 155—Shimer v. 
American Oil Co., D.C.Pa., 3 F.R.D. 
365. 

14 . U.S.—Jusino V. Morales & Tio, 


C. C.A.Puerto Rico, 139 P.2d 946— 
De Filippis v, Chrysler Sales Cor¬ 
poration, C.C.A.N.T., 127 F.2d 530. 

Terhune v. American Export ! 
Lines, Inc, D.C.N.T., 24 F.R.D. 70—| 
Sharlot v. Ford Motor Co., D.C.N. 
Y., 7 F.R.D. 165—Reed v. South 
Atlantic S. S. Co. of Delaware, D.C. 
Del., 2 F.R.D. 475. 

Recovery of income tax 

Order vacating an earlier order dis¬ 
missing action against United States 
to recover back federal income taxes 
for want of prosecution was not au¬ 
thorized under Federal Rules, where 
plaintiff’s motion to vacate order of 
dismissal was not made until more 
than two years after entry of such 
order. 

U.S.—Wallace v. U. S., C.C.A.N.Y., 
142 F.2d 240, certiorari denied 65 
S.Ct. 37. 323 U.S. 712, 89 L.Ed. 
573. 

15. U.S.—^De Filippis v. Chrysler 
Sales Corporation, C.C.A.N.Y., 127 
F.2d 530. 

16 . U.S.—^Lucas V. City of Juneau, 

D. C.Alaska, 20 F.R.D. 407. 

Motion held within reasonable time 

Motion to vacate order dismissing 
action without prejudice, because of 
plaintiff’s incarceration in mental 
hospital at time of calendar call 
would be granted, although injury 
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involved had occurred more than 
eight years ago, and more than three 
years had elapsed since dismissal, 
when motion could not properly have 
been made prior to discharge of 
plaintiff from hospital, and plaintiff's 
attorney had acted with reasonable 
diligence thereafter. 

U.S.—Pierre v. Bernuth, Lembcke Co., 
D.C.N.Y., 20 F.R.D. 116. 

Motion to vacate held within pre¬ 
scribed time 

U.S.—^Weller v. Socony Vacuum Oil 
Co. of New York, D.C.N.Y., 2 F.R. 
D. 158. 

Motion held untimely 

Where plaintiff’s counsel moved, 
after sixteen months had elapsed, 
for relief from an order dismissing 
cause, on ground that he had not re¬ 
ceived any notification from clerk of 
court that order was signed, but did 
not say that he had not become aware 
of order at approximately time it 
was entered, motion was properly 
denied. 

D.C.—Jurin v. Wiltshire Parkway, 
Inc., 238 P.2d 263, 99 U.S.App.D.C. 
187. 

17. U.S-—Lucas v. City of Juneau, 
D.C.Alaska, 20 F.B.D, 407. 

18. U.S.—McCawley v. Fleischmann 
Transp. Co., D.QN.Y., 10 F.R.D. 
624. 
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quirement are precluded the time prescribed may 
not be extended by Rule 6 (b) providing for en¬ 
largement of the period allowed for doing an act.^O 
A motion to vacate an order denying a prior motion 
to vacate is untimely when filed ten days after such 
order but more than ten days after the judgment 
dismissing the complaint.^t 

Motion for leave to reargue counterclaims, made 
t)ver ten days after entry of judgment dismissing 
them, is untimely.^^ 

Term of court. The expiration of the term of 
court at which an order of dismissal was made does 
not aifect the power of the court to vacate it.^S 

Former rule. Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, where an order of dis¬ 
missal was entered through inadvertence or mistake, 
the court had power, during the term at which it was 
entered, to vacate it,^^ and could reinstate a tem¬ 
porary injunction on condition that the injunction be 
regarded as suspended and without effect between 
the dates of dismissal and reinstatement.-^ An 
order or judgment of dismissal, however, could not 
be vacated, otherwise than for clerical error, on a 
motion made after the judgment had become final 
by the expiration of the term,26 but a judgment or 
order of dismissal which was caused by a mistake or 
oversight of the clerk was voidable and might be 
vacated at a subsequent term of court.27 

§ 878. - Proceedings for Vacation 

An application to vacate an order of dismissal should 
be by motion. 

Applications to vacate or set aside an order of dis¬ 
missal should be by motion,28 and defects in the 
motion may be remedied by the accompanying papers 
where the opposing parties are given an opportunity 


to reply.29 Where the motion or petition to vacate 
shows sufficient grounds therefor and the adverse 
party denies the facts alleged, a hearing should be 
held at which time the burden of proof will be on 
petitioner or movant.In the consideration of a 
motion to vacate an involuntary dismissal, all the 
evidence favorable to plaintiff, together with the in¬ 
ferences that may be reasonably drawn therefrom, 
are to be accepted as established.^^ 

Rule 60 (b) (1), authorizing vacation for mis¬ 
take, inadvertence, surprise, or excusable neglect, 
and Rule 60 (b) (6), authorizing vacation for any 
other reason justifying relief, are mutually exclu¬ 
sive, so that if the circumstances alleged in a motion 
for vacation constitute grounds as set forth in sub¬ 
section (1), the motion is restricted to that subsec¬ 
tion, and relief cannot be granted under subsection 
(6) of the Rule.22 

Where the judgment of dismissal has been affirmed 
on appeal, the district court, on a motion to vacate 
the dismissal, under certain circumstances may act 
as to questions not within the compass of the man¬ 
date of the court of appeals, but the court will not 
consider movant’s right to bring in a new cause of 
action where he has made no application for an 

amendment.23 

Rehearing. In a proper case a rehearing of the 
ruling on a motion to dismiss may be had.^^ Before 
entry of judgment of dismissal, the court on its own 
initiative may reopen for further consideration its 
ruling that the complaint should be dismissed for 
failure to claim the minimum jurisdictional 
amount.35 On such rehearing a party may introduce 
in evidence the record of a companion case which is 
necessary to an understanding of the rehearing pro- 
ceedings.26 


19. U S.—Sharlot v. Ford Motor Co., 
D.C.N.Y., 7 F.RD. 155. 

20. U.S —Cavallo v. Agrwilines, D.C. 
N.T., 2 F.R.D. 526. 

21. U.S.—^MacNeil Bros. Co. v. Co¬ 
hen, C.A,Mass., 264 F.2d 190. 

22. U.S.—Republic of China v. Na¬ 
tional City Bank of New York, D.C. 
N.Y.. 14 F.R.D. 186. 

23. U.S.—Cavallo v, Agwilines, Inc., 

D.C.N.Y., 2 F.R.D. 526—Reed v. 

South Atlantic S. S. Co. of Dela¬ 
ware, D.C.Del., 2 F.R.D. 475—Wel¬ 
ler V. Socony Vacuum Oil Co. of 
New York, D.C.N.Y., 2 F.R.D. 158. 

24. U.S.—^Maison Dorin Socidt^ Ano- 
nyme v. Arnold, C.C.A.N.Y., 16 F. 
2d 977, certiorari denied 47 S.Ct. 
571, 273 U.S. 766, 767, 71 L.Ed. 
881. 

25. U.S.—^Maison Dorin Soci^td Ano- 
nyme v. Arnold, supra. 


26. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Helm, C.C.A.Cal., 84 F.2d 546, 
rehearing denied 85 F.2d 865, fol¬ 
lowed in U. S. Fidelity Guaranty 
Co. V. Shepherd, 86 F.2d 1021. 

New England Furniture & Car¬ 
pet Co. V. U. S., D.C.Minn., 2 F. 
Supp. 648. 

27. U.S.—Superior Fire Ins. Co. v. 
Martin, C.C.A.I11., 80 F.2d 275, cer¬ 
tiorari denied Camden Fire Ins. 
Ass’n V. Martin, 56 S.Ct. 938, 298 
US. 672, 80 L.Ed. 1394—U. S. V. 
Sterling, C.C.A.N.Y., 70 F.2d 708, 
certiorari denied Commercial Trust 
Co. of New York v. U. S., 55 S.Ct. 
97, 293 U.S. 584, 79 L.Ed. 679. 

28. U.S.—^Lucas v. City of Juneau, 
D.C.Alaska, 20 F.R.D, 407. 

29. U.S.—^Lucas v. City of Juneau, 

supra. I 


30. U.S.—Dauphinee v. American 
Range Line, D.C.Pa., 1 F.R.D. 437. 

31. U.S.—Maryland Casualty Co. of 
Baltimore v. Sauers, D.C.Pa., 38 F. 
Supp. 656. 

32. U.S.—Lucas V. City of Juneau, 
D.C.Alaska, 20 F.R.D. 407. 

33. U.S —Carpenter v. Rohm & Haas 
Co., DC.Del., 9 F.R.D. 535, af¬ 
firmed, C.A., 180 F.2d 749, certio¬ 
rari denied 71 S.Ct. 30, 340 U.S. 
841, 95 L.Ed. 617. 

34. U.S.—Partridge v. St. Louis 
Joint Stock Land Bank, C.C.A,Mo„ 
ISO F.2d 281. 

Rollins V. Beaumont-Port Ar¬ 
thur Bus Lines, D.C.La., 88 F.Supp. 
908. 

35. U.S.—^Rollins v. Beaumont-Port 
Arthur Bus Lines, supra. 

36. U.S.—^Partridge v. St. Louis 
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§ 879. In General 

A continuance is a stay or postponement by court 
order of an action before the court. Its grant or refusal 
is for the trial court, and is not a matter of right, al¬ 
though it should be freely granted as justice requires. 

A continuance is a stay or postponement by court 
order of further proceedings in an action before 
the court, such as a stay or postponement of an 
action pending determination of another action in 
a state court.^'^ The granting of a continuance is 
not a matter of right,^8 and is a question for the 
trial court.39 Continuances should be freely granted 
as justice requires,^9 and will usually be granted 
where requested by both parties.'^^ 

Prior to adoption of Federal Rules. The purpose 
of former Equity Rules, Rule 57, relating to con¬ 
tinuance beyond the term, was to prevent con¬ 
tinuance from term to term by mere consent of the 


parties,every intendment being for the speeding 
of trials and the prevention of delay or congestion.^^ 
Counsel’s mere announcement of intention to appeal 
did not constitute a “matter pending” within a local 
court rule continuing as of course matters pending at 
the close of a term of court to the next term.^^ 
Under the Conformity Act, there was a general ac¬ 
commodation to state practice where continuances 
were sought on grounds other than the absence of a 

witness."^ 5 

§ 880. Discretion o£ Court 

A motion for continuance is submitted to the discre¬ 
tion of the court which must be exercised In the interest 
of justice. 

In general, the granting or refusal of a motion for 
a continuance in an action in the federal courts 
rests within the sound discretion of the court, 


Joint Stock Land Bank, C.C.A.Mo., 
130 F.2d 281. 

37. XJ S.—Mottolese v, Preston, C.A. 
N.Y., 172 F.2d 308. 

Not procedural substitute for injunc¬ 
tion 

Order is not a procedural substi¬ 
tute for a decree in chancery enjoin¬ 
ing prosecution of an action at law. 
U S.—Mottolese v. Preston, supra. 

38. U S.—Heay v. Phillips, C.A. 
Alaska, 201 F.2d 220. 

39. U.S.—Mississippi Valley Struc¬ 
tural Steel Co V. National Labor 
Relations Board, C.C.A.8, 145 P.2d 
664. 

40. U.S.—^Ziegler v. Akin, C.A.Kan., 
261 P.2d 88. 

41. U.S.—Union Nat. Bank of 
Youngstown, Ohio v. Universal- 
Cyclops Steel Corp., U.C.Pa., 103 
F.Supp. 719. 

42. U.S.—^Maison Dorm Soci^t^ Anon- 
yme v. Arnold, C.C.AN.Y., 16 P.2d 
977, certiorari denied 47 S.Ct. 571, 
273 U.S. 766, 767, 71 L.Ed. 881. 

Effect of noncompliance with Eule on 
jurisdiction of court 
Under Equity Rules, Rule 56, re¬ 
quiring causes to be placed on the 
trial calendar on the expiration of 
the time for taking depositions, which 
under Rule 47 ran from the time the 
cause was at issue, lack of formal 
compliance with Rule 57, relative to 
the continuance of causes on the 
trial calendar beyond the term, did 
not deprive the court of jurisdiction 
to make a final order at a subsequent 
term, especially where it made a for¬ 
mal order continuing to the next 
term all pending cases, motions, and 
matters. 

U.S.—Quinlivan v. Dail-Overland Co., 
C.C,A.Ohio, 274 F. 56. 


Action commenced before enactment 
of Buies 

Parties to action, commenced be¬ 
fore enactment of Equity Rules, Rules 
56, 57, who did not proceed under 
such Rules, and never sought to have 
cause placed on calendar thereunder, 
were not entitled to claim that un¬ 
der such Rules case should have been 
placed on the calendar and disposed 
of under Rule 57, instead of being 
dismissed for failure to prosecute, 
and a stipulation that trial and fur¬ 
ther taking of testimony be con¬ 
tinued, to jjbe taken up at counsel’s 
convenience, was held insufficient to 
warrant continuance beyond term un¬ 
less all costs theretofore incurred 
were paid. 

U S.—Carnegie Steel Co. v. Colorado 
Fuel & Iron Co., C.C.A.Colo., 14 F. 
2d 1, certiorari denied 47 S.Ct. 240, 
273 U.S. 731, 71 L.Ed. 863. 

On reference to master 

Where claims of petitioner were 
referred to master, court did not err 
in denying petitioner’s motion for 
continuance under former Equity 
Rule providing that party at whose 
instance reference to master is made 
shall cause the order of reference to 
be presented within twenty days from 
time it was made, where there was 
sufficient showing of necessity for a 
speedy hearing, and petitioner made 
no objection to the setting of the 
date when his first request for con¬ 
tinuance was granted, with under¬ 
standing that case was required to 
be ready for trial at date set. 

U.S.—Ferribee v. Albers, C.C.A.III., 
97 F.2d 759, certiorari denied Fer¬ 
ribee V. U. S., 59 S.Ct. 153, 305 
U.S. 646, 83 L.Bd. 418. 

43. U.S.—^Deutsch v. Southern Im¬ 
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provement & Securities Corpora¬ 
tion, D.C.Tex., 53 P.2d 96. 

44. U.S,—Brady v. Baltimore & O. 

R. Co., DC.W.Va., 56 F.2d 231. 

45. U.S.—Missouri, K. & T. R. Co. 
V. Elliott. IndTerr., 102 P. 96, 42 
C.C.A. 188, affirmed 22 S.Ct. 937, 
184 U.S. 695, 46 L.Ed. 763—Mack 
V. Porter, W.Va., 72 F. 236, 18 C C. 
A. 527, certiorari denied 16 S Ct. 
1203, 163 U.S. 694, 41 L.Ed. 315. 

46. U.S.—Peckham v. Family Loan 
Co., C.A.Pla., 262 P.2d 422—Zieg¬ 
ler V. Akin, C.A.Kan., 261 P.2d 88 
—Errion v. Connell, C.A.Wash., 236 
F.2d 447—Golding v. U. S., C A.N. 
C., 219 F.2d 109—Heay v. Phillips, 
C.A.Alaska, 201 P.2d 220—Suther¬ 
land Paper Co. v. Grant Paper Box 
Co., C.A.Pa., 183 F.2d 926, certio¬ 
rari denied 71 S.Ct. 281, 340 U.S. 
906, 95 L.Ed. 655—Atlantic Grey¬ 
hound Corp, V. Lauritzen, C.A. 
Tenn., 182 P.2d 540—Johnston V. 
Jones, C.A.Pa., 178 F.2d 481—Stein- 
feldt v. Haymond, C.A.Fla., 175 F. 
2d 768—^Hooper-Holmes Bureau v. 
Bunn, C.C.A.Fla., 161 F.2d 102— 

U. S. V. Siegel, C.C.A Conn., 152 F. 
2d 614, certiorari denied 66 S.Ct. 
1361, 328 U.S. 868, 90 L.Ed. 1639— 
Duisberg v. Markham, C.C.A.N.J., 
149 F.2d 812, certiorari denied 66 

S. Ct. 98, 326 U.S. 759, 90 L.Ed. 456 
—Gross V. Williams Commercial 
Standard Ins. Co., Intervener, C.C. 
A.Ark., 149 F.2d 84—Lantz Bros. 

V. Commissioner of Internal Reve¬ 
nue, C.C.A.6, 139 F.2d 192—^Andrews 
V. Hotel Sherman, C.C.A.IIL, 138 F. 
2d 524—^U. S. V. Pacific Fruit & 
Produce Co., C.C.A Wash., 138 F.2d 
367—Central Hanover Bank & Truist 
Co. V. Callaway, C.C.AGa., 135 F. 
2d 592—Lykes Bros. S. S. Co. v, 
Grubaugh, C.C.A.Tex.. 128 F.2d 337, 
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which must be exercised in the interest of justice.^'^ 
This discretion will not be disturbed unless it is 
abused.^^ 

§ 881. Grounds 

No absolute and comprehensive rule can be laid down 
as to what matters will constitute good grounds for a 
continuance. 

No absolute and comprehensive rule can be laid 
down as to what matters will constitute good grounds 
for a continuance, but each case is to be determined 
by the court in the exercise of a sound discretion on 
the basis of the particular facts and circumstances 
thereof.^^ A continuance may be granted pending 
the institution and determination in a state court of 
an action to determine the constitutionality of a 
controlling statute,or pending the arbitration of 
the claim involved A continuance will not be 


granted pending the disposition of other cases, 
where a decision in such other cases will not be con¬ 
trolling in the instant case.^^ 

Release from stipulations. A continuance may 
be required in order to protect a party where the 
court relieves an adverse party or counsel of stipu¬ 
lations. 

§ 882. - Absence of Party 

The absence of a party may constitute a good ground- 
for a continuance, but the grant or refusal thereof is 
for the court in the exercise of a sound discretion and on 
consideration of all the facts and circumstances of the 
case and the rights of all litigants. 

All the facts and circumstances and the rights of 
all litigants must be considered in arriving at the 
proper ruling on a motion to continue because of the 
absence of a party.^"^ The unavoidable absence of a 


modified on other grounds 130 P. 
2d 25—Baltimore American Ins 
Co. of New York v. Pecos Mier- 
cantile Co., C.C A.N.M., 122 P.2d 
143. 

Skinner v. Lundy, D.C.Ky., 149 P. 
Supp. 57. 

Griffiths V, U. S., CtCL, 172 P. 
Supp 691. 

D.C.—Thomas v. U. S., 121 F.2d 905, 
74 App D C. 167—Cornwell v. Corn- 
well, 118 F.2d 396, 73 App.D.C. 
233. 

47, D.C.—Cornwell v. Cornwell, su¬ 
pra. 

Absence of hardship 

In action against shippers to re¬ 
cover charges on interstate ship¬ 
ments of pipe thread protecting 
rings involving question whether 
rings shi^uld be classified under 
freight tariffs as pipe fittings or 
scrap iron, district court’s insistence 
on proceeding with the trial and de¬ 
nial of shippers’ motion for a stay 
pending action by the interstate com¬ 
merce commission in shippers’ pro¬ 
ceeding involving reasonableness of 
rates on fittings as applied to rings 
was not an abuse of discretion as it 
resulted m no hardship, since, if 
shippers paid judgment rendered in 
action and commission should decide 
to modify tariffs, shippers could ob¬ 
tain a complete remedy by way of 
reparation, 

U.S.—Crancer v. Lowden, Mo., 62 S. 

Ct. 763, 315 U.S. 631, 86 L.Ed. 1077. 
By party avoiding service 
Where m an action by a contrac¬ 
tor against subcontractors and their 
surety, subcontractors avoided serv¬ 
ice and did not appear for over two 
years, before making a voluntary ap¬ 
pearance, they would not be accord¬ 
ed any adjournment of trial but 
would be required to pursue their 
prn-trial depositions and proceedings 
as best they could in what time was 


available between date motion to 
drop them as parties was denied and 
time when case would be assigned to 
a trial part. 

U S —L. G. Defelice & Son, Inc. v. 
Globe Indem. Co, D.C NY, 23 P. 
R D. 275 

43. US.—Golding v. U. S, CA.N.C., 
219 F.2d 109—Heay v. Phillips, C.A. 
Alaska, 201 F.2d 220—Steinfoldt 
V. Raymond, C.A Fla., 175 F.2d 768 
—Duisberg v. Markham, C.C A.N J., 
149 F.2d 812, certiorari denied 66 S 
Ct. 98, 326 U.S. 759,* 90 L.Ed. 456 
—Baltimore American Ins. Co. of 
New York v. Pecos Mercantile Co., 
C C.A N.M., 122 P.2d 143. 

D.C.—Thomas v. U. S., 12X F.2d 905, 
74 App.D.C. 167. 

49. Taking deposition 

Taking of a deposition on written 
interrogatories and preparing it for 
use at trial in lieu of live witness 
may have effect, depending on its 
length and scope, of becoming a 
ground for a necessary continuance. 
U.S.—Knox V. Anderson, D.C.Hawaii, 
21 F.R.D. 97. 

Pending determination of compro¬ 
mise offer 

In proceeding for forfeiture of dis¬ 
tilled liquor on ground that revenue 
tax had not been paid, where com¬ 
promise offer was rejected, but same 
olfer was resubmitted, and on day 
case was set for trial claimants’ at¬ 
torney stated that he did not think 
case would be tried until offer had 
been disposed of, refusal to grant a 
continuance was not an abuse of dis¬ 
cretion. 

U.S.—Boyle v. U. S., aC.A.Mont., 149 
F.2d 201. 

Comments by attorney 
Defendant was held not so preju¬ 
diced by improper statements relat¬ 
ing to plaintiff’s life expectancy 
made by plaintiff’s attorney in clos¬ 
ing argument as to entitle defendant 
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to continuance, where trial judge in¬ 
structed jury that they were not to 
consider attorney's opinion as to 
plaintiff’s life expectancy but were 
to be governed by evidence solely. 

U S.—Edwards v. Pennsylvania R. 

Co, D.C.Pa., 72 F.Supp. 197. 
Particular grounds held not to re¬ 
quire continuance 

(1) Alleged surprise because of 
testimony of physician as to cause 
of injury did not constitute ground 
for continuance. 

U.S—Tol V. U. S., C.C.A.Cal., 166 P. 
2d 775. 

(2) In action by motor carriers to 
set aside certificate of public conven¬ 
ience and necessity, motion by car¬ 
riers for continuance on ground that 
carriers had just filed with commis¬ 
sion a petition for revocation of cer¬ 
tificate would be denied because ques¬ 
tion whether carriers were entitled 
to revocation of certificate was an 
independent question for commission 
to decide in the first instance. 

U.S.—Consolidated Freightways v. 
U. S., D.C.Wash., 83 F.Supp. 811. 

50. U.S.—E. L. Bowen & Co. v. 
American Motors Sales Corp., Hud¬ 
son Motor Division, D.C.Va., 153 P. 
Supp. 42. 

51. U.S.—Shanferoke Coal & Supply 
Corporation v. Westchester Service 
Corporation, N.Y., 55 S.Ct. 313, 293 
U.S. 449, 79 L.Ed. 583. 

52„ U.S.—Union Nat. Bank of 

Youngstown, Ohio v. Universal- 
Cyclops Steel Corp., D.C.Pa., 103 F. 
Supp. 719. 

53. U S.—Laird v. Air Carrier En¬ 
gine Service, C.A.Pla., 263 P.2d 948. 

54. U.S.—Skinner v. Lundy, D.C.Ky., 
149 F.Supp. 57. 

Defect of party as ground for con¬ 
tinuance see infra § 883. 

Denial of continuance held proper 
In action arising out of a truck 
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party, who may also be a witness, does not make 
it obligatory on the court to grant a continuance or 
postponement on that ground.^^ A continuance, 
however, should be granted where a party’s absence 
is caused by his adversaryand the absence of 
petitioner in a proceeding to establish citizenship en¬ 
titles him to a continuance, where his absence is 
caused by the failure or refusal of a United States 
consul to issue him a visa or certificate of identity 
to admit him to the United States for the limited 
purpose of prosecuting the action and attending the 

trial.57 

§ 883. - Amendments and Change of Par¬ 

ties 

The court, in the exercise of a sound discretion, may 
grant a continuance to afford an opportunity to correct 
a defect of parties or to permit an amendment or other 
pleading, or where a party is surprised to his prejudice 
by a substantial amendment of the pleadings. 

The remedy of a party who is surprised to his 
prejudice by the issues presented at the trial is to 
seek a continuance on that ground.58 Any sub¬ 
stantial amendment which operates as a surprise to 
the opposite party may constitute a basis for grant¬ 
ing a continuance,59 and where a party is permitted 
to amend the pleadings so as to permit the introduc¬ 
tion of evidence not within the issues presented prior 
to the amendment, the court should grant the other 
party a continuance in order to enable him to meet 
such evidence.59 The granting of a continuance 


where an amendment has been made, however, is 
discretionary, and not a matter of right,and one 
of the important considerations in determining the 
matter is whether applicant would be prejudiced by 
a refusal.52 

Change of parties. Where objection to the action 
is made on the ground that indispensable parties 
were not named as parties plaintiff, it may be proper 
to continue the action for a specified period to afford 
plaintiff an opportunity to correct the defect.53 

To permit amendment or pleading. A request by 
plaintiff for a continuance, sought at the time of, and 
in connection with, a request for a trial amendment, 
is submitted to the court for determination in the 
exercise of a sound discretion,®^ as is also a motion 
for a continuance so that plaintiff might attack the 

answer.55 

§ 884. - To Procure Evidence or Attend¬ 

ance of Witnesses 

The grant or refusal of a continuance on the ground 
of absence of a witness or evidence is a matter for the 
sound discretion of the court. 

The grant or refusal of a continuance or postpone¬ 
ment on the ground of the absence of witnesses or 
evidence and in order to allow an opportunity to 
procure such evidence or the attendance of the wit¬ 
nesses is a matter for the sound discretion of the 
court.®® Generally, the absence of a material wit- 


collision where driver of defendant’s 
truck absolved plaintiff from respon¬ 
sibility, denial of continuance for 
absence of the owner of defendant's 
truck who would testify that truck 
at the start of the journey was in 
good mechanical condition was not 
an abuse of discretion where such 
testimony would add little to the de¬ 
fense, the driver was present in court, 
the affidavit of the owner was read 
to the jury, and to have continued 
the case would have put plaintiff to 
an added expense. 

U.S.—Skinner v. Lundy, supra. 

55. U.S —Skinner v. Lundy, supra. 

56. U.S—Kiyoshi Kawaguchi v. 
Acheson, C.A.Wash., 184 F.2d 310. 

57. U S.—Kiyoshi Kawaguchi v. 
Acheson, supra. 

Yee Mee v. Dulles, D.C.Pa., 136 
F.Supp. 199. 

58. U.S.—Cathedral Estates v. Taft 
Realty Corp., C.A.Conn., 228 F.2d 
85. 

59. U.S.—Heay v. Phillips, C.A.Alas¬ 
ka, 201 F.2d 220. 

60. U.S.—Popovitch V. Kasperlik, D. 
C.Pa., 76 F.Supp. 233. 

D.C.—-Robbins v. Jordan, l8l F.2d 
793, 86 U.S.App.D.C. 304. 


61. U.S.—Pleay v. Phillips, C.A.Alas- 
ka, 201 F.2d 220. 

On amendment of coTinterclaim 

In action for breach of contract 
w'herein defendant sought to file an 
amendment to amended answer and 
counterclaim alleging violation of 
the anti-trust acts, trial court acted 
within its discretion in not permit¬ 
ting the trial of the main cause to be 
postponed until after such time as 
plaintiff had filed its responsive 
pleading. 

U.S.—Refrigeradora Del Noroeste S. 
A. V, Appelbaum, C.A.IIL, 248 F.2d 
858, certiorari denied 78 S-Ct- 561, 
356 U.S. 901, 2 L.Ed.2d 580. 

62. U.S.—Heay v. Phillips, C.A.Alas- 
ka, 201 P.2d 220. 

Refusal of continuance held not im¬ 
proper 

U.S.—^Heay v. Phillips, supra. 

63. U.S.—Jackman v. Union Pac. R. 
Co., D.C.Mo., 4 F.R.D. 172. 

64. Denial of continuance held not 
abuse of discretion 

U.S.—Ladwig v. Travelers Ins. Co., 
C.A,Tex., 254 F.2d 840. 

65. Denial of continuance held prop¬ 
er 

Plaintiff’s motion for continuance 
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so that plaintiff might attack answer 
of executors who were defendants 
was properly denied, where execu¬ 
tors' decedent had been a defendant 
in his lifetime and had answered all 
of plaintiff’s bills of complaint and 
executors had been substituted as 
parties defendant and had appeared 
in the cause and had adopted dece¬ 
dent’s answer as their own. 

U.S.—Partridge v. St. Louis Joint 
Stock Land Bank, C.C.A.Mo., 130 F. 
2d 281. 

66. U.S.—^De Vargas v. Brownell, C. 
A.Tex., 251 F.2d 869—Barthel v. 
Stamm, C.C.A.Ga., 145 F.2d 487, 
certiorari denied 65 S.Ct. 1026, 324 
U.S. 878, 89 L.Ed. 1430—Lykes 

Bros. S. S. Co. V. Grubaugh, C.C.A. 
Tex., 128 F.2d 387, modified on oth¬ 
er grounds 130 F.2d 25. 

Konstantino v. Curtiss-Wright 
Corporation, D.C.N.Y., 52 F.Supp. 
684. 

Better practice 

Where a few minutes before trial 
plaintiff's counsel learned that wit¬ 
ness was ill and unable to testify 
and counsel answered ready and went 
to trial expecting to produce witness 
on following day, but witness waa 
unable to appear at any time during 
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ness whose testimony is unavailable is deemed to be 
sufficient ground for a continuance.^'^ It is not an 
abuse of discretion to grant a continuance in order to 
give an opportunity to get witnesses, where the court 
delayed in informing counsel of its decision to ex¬ 
clude documentary evidence.^^ 

The denial of an application for a continuance is 
not an abuse of discretion, where an offer of the 
court to grant it on condition that applicant pay the 
adverse party the accrued costs incurred in procur¬ 
ing the presence of witnesses is refused.^^ 

T 0 oppose summary judgment. Under the Federal 
Rules of Civil Procedure, Rule 56 (f), 28 U.S.C.A., 
a continuance may be granted to enable a party to 
utilize discovery procedures in order to oppose a 
motion for summary judgment.'^® 

Witness in military service. A statute providing 
for a postponement or continuance of an action be¬ 
cause of the absence of a party in the military 
service does not authorize a continuance because 
of the absence of a witness in the military service.'^i 

Under the Conformity Act, continuances on the 
ground of the absence of a witness were granted or 
refused without regard to the state practice.'^^ 

§ 885.-Prejudice from Absence of 

Witness or Evidence 

Prejudice from the absence of a witness or evidence is 


necessary in order to entitle a party to a continuance 
because of such absence. 

In order that a party may be entitled to a continu¬ 
ance because of the absence of a witness or evi¬ 
dence, it must be shown that such a continuance is 
reasonably necessary for a just determination of the 
cause,what the evidence or testimony of the ab¬ 
sent witness will be,*^^ that it will be material and 
relevant to the issue involved,'^^ that the evidence 
or testimony, if produced, will probably affect the re¬ 
sult of the case/^ and that it can be procured if the 
continuance is granted.'^'^ 

It is not an abuse of discretion to deny a motion 
for a continuance in order to obtain evidence or 
procure the attendance of a witness, where such 
evidence or testimony would be cumulative'^^ or 
merely corroborative of testimony introduced,'^^ or 
would probably not affect the result of the case,^® 
as where it would not cure the improbability of the 
applicant’s evidence.It is also not an abuse of 
discretion to deny a motion for a continuance for 
the purpose of enabling the production of impcach¬ 
ing testimony that may probably become compe- 
tent.S2 Further, it is not improper to deny a continu¬ 
ance because of the absence of a witness, where 
statements or depositions of the absent witness are 
allowed to be admitted in evidence,^^ or where a 
statement of what the witness would have testified, 


trial, although plaintiff told court 
nothing about nature of absent wit¬ 
ness' probable testimony except that 
it would be very important and would 
be along the line of testimony of an¬ 
other witness, it would have been 
better practice for court either to 
satisfy itself, by questioning coun¬ 
sel that absent witness' testimony 
would not affect result of case, or to 
grant brief continuance so that his 
deposition might be taken, but fail¬ 
ure to do either was not an abuse of 
discretion. 

D.C—Wilson v. Beckett, 143 F.2d 19, 
79 U.S.App.D.C. 94. 

67 . U.S —Hrabak v. Hummel, D.C. 
Pa., 55 F.Supp. 775, affirmed, C.C. 
A., 143 F.2d 594, certiorari denied 
65 S.Ct 57, 323 U.S. 724, 89 L.Ed. 
582. 

68. U.S.—^Hahn v. Padre, C.A.Cal., 
235 F.2d 356. 

69 . U.S—^Vevelstad v. Flynn, C.A. 
Alaska, 23 0 F.2d 695, certiorari de¬ 
nied 77 S.Ct. 40, 352 U.S. 827, 1 U. 
Ed.2d 49. 

70 . U.S.—Cohen v. Proctor & Gam¬ 
ble Distributing Co., D.C.Del., 20 
F.R.D. 596. 

71 . U.S.—^Konstantino v. Curtiss- 

Wright Corporation, D.C.N.T., 52 F. 
Supp. 684. I 


72. U.S.—Texas & P. P. Co. v. Nel¬ 
son, Tex., 50 F. 814, 1 C.C.A. 688, 
appeal dismissed 13 S.Ct. 1053, 149 

U. S. 788, 37 L.Ed. 958. 

25 C.J. p 820 note 59. 

73. U.S.—Harris v. Echols, D.C.Ga., 
146 F Supp. 607. 

74. U.S.—Peckham v. Family Loan 
Co., CAFla., 262 F.2d 422. 

Harris v. Echols, D.C.Ga., 146 F. 
Supp. 607—^Konstantmo v. Curtiss- 
Wright Corporation, D.C.N.T., 52 F. 
Supp. 684. 

75 . U S.—^Atlantic Greyhound Corp. 

V, Lauritzen, C.A.Tenn., 182 F.2d 
540. 

Harris v. Echols, D.C.Ga., 146 F. 
Supp, 607—Konstantino v. Curtiss- 
Wright Corporation, D.C.N.T., 52 
F.Supp. 684. 

76 . U.S.—^De Vargas v, Brownell, C. 
A.Tex., 251 P.2d 869—^American 
Pac. Dairy Products, Inc. v. Sicili- 
ano, C.A.Guam, 235 F.2d 74. 

Konstantino v. Curtiss-Wright 
Corporation, D.C.N.T., 52 F.Supp. 
684. 

77 . U.S.—Moyer v. U. S., for Use of 
Trane Co., C.A.W,Va,, 206 F.2d 67, 
39 A.L.E..2d 1098. 

Harris v. Echols, D.C.Ga., 146 F. 
Supp. 607. I 


Comparison of blood 

In suit by a Chinese to be declared 
a citizen of the United States, the 
court does not err in denying the 
Secretary of State's motion to con¬ 
tinue the trial to have a test made 
of the blood of the Chinese for com¬ 
parison with that of his parents who 
are not parties to the action where 
father's affidavit states that his and 
his wife's blood was given under 
compulsion of the court order and 
court did not have jurisdiction to 
compel them to give blood. 

U.S—Dulles V. Quan Yoke Fong, C.A. 
Cal., 237 F.2d 496. 

78 . U.S.—Wong Ken Foon v. Brown¬ 
ell, C.A.Cal., 218 F.2d 444. 

79 . U.S.—^National Mut. Casualty Co. 
of Tulsa, Okl., V. Eisenhower, C. 
C.A.Kan., 116 F.2d 891. 

80. U.S.—De Vargas v. Brownell, C. 
A.Tex., 251 P.2d 869—National Mut. 
Casualty Co. of Tulsa, Okl., v. Ei¬ 
senhower, C.C.A.Kan., 116 F.2d 891. 

81 . U.S.—^Wong Ken Foon v. Brown¬ 
ell, C.A.Cal., 218 F.2d 444. 

82 . U.S.—^Andrews v. Hotel Sher¬ 
man, C.C.A.Ill., 138 F.2d 524. 

83. U.S,—Lykes Bros. S. S. Co. v. 
Grubaugh, C.C.A.Tex., 128 F.2d 387, 
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if present at the trial, is agreed on and introduced 
as his testimony.84 The refusal to grant a con¬ 
tinuance to a defendant in a personal injury action 
for the taking of additional medical testimony is 
within the range of discretion of the court.^^ 

In an action by numerous plaintiffs, if the matter 
is not referred to a master to hear testimony as to 
the amount of each plaintiff’s claim, the court may 
continue the case from time to time in order that 
full and ample opportunity may be available to de¬ 
fendant to prepare or present his defense to that 
which has been presented by plaintiffs in support of 
their claim for recovery.S6 

§ 886.-Diligence 

An applicant for a continuance on the ground of 
absence of a witness or evidence must show that he 
exercised due diligence in attempting to obtain the evi¬ 
dence or procure the attendance of the witness. 

An applicant for a continuance on the ground of 
absence of a witness or evidence must show due 
diligence in attempting to obtain the evidence or to 
procure the attendance of such witness or in the 
taking of his deposition, and in the absence of such 
a showing it is not an abuse of discretion to deny 
a continuance.Thus, it is within the discretion of 
the court to deny a continuance where the applicant 
offers no explanation as to why he was not prepared 
at the time of trial to offer the desired proof,and 
it IS not an abuse of discretion to refuse to grant 
a continuance because of the absence of a witness 
who was not subpoenaed,or who was not sub¬ 
poenaed and who is ill, where no effort was made to 


procure his deposition.®® 

§ 887. - Want of Preparation; With¬ 

drawal or Absence of Counsel 

Want of preparation or absence of counsel is some¬ 
times, but not always, a good ground for a continuance, 
and generally it is a matter of discretion for the court. 

While want of preparation may sometimes consti¬ 
tute good ground for a continuance, it is not a 
ground therefor unless there is a valid reason for 
such want;®i and, where there was ample time and 
opportunity to prepare for trial, denial of a motion 
for a continuance on such ground is not an abuse 
of discretion. 

Withdrawal or absence of counsel. The with¬ 
drawal of counsel and inability of a party to obtain 
new counsel in time for the trial do not necessarily 
require the court to grant a continuance.® ^ The 
absence of counsel from the trial of the action is 
not necessarily a ground for continuance.®^ Illness 
of an associate of the trial counsel in an ordinary 
negligence action is not good ground for an adjourn¬ 
ment, where the trial counsel himself is present in 
court with the file of the case and is given sufficient 
time to prepare himself to start the trial.®^ 

§ 888. Procedure to Obtain 

A party who desires a continuance should make a 
proper and timely motion to the court therefor, and should 
allege the facts and grounds on which he bases his request. 

In order to obtain a continuance of an action the 
party desiring it should make a proper and timely 


modified on other grounds 130 F. 
2d 25. 

84. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88, 

85. U.S.—Sun Oil Co. v. Pierce, C.A. 
Tex., 224 F.2d 580. 

86. U.S.—Shipley v. Pittsburgh & L. 

E. R. Co., D.C.Pa., 70 F.Supp. 870. 

87. U.S.—Agronofsky v. Pennsylva¬ 
nia Greyhound Lines, C.A.Pa,, 248 

F. 2d 829—American Pac, Dairy 
Products, Inc. v. Siciliano, C.A. 
Guam, 235 P.2d 74—^Vevelstad v. 
Flynn, C.A.Alaska, 230 F,2d 695, 
certiorari denied 77 S.Ct. 40, 352 
U.S. 827, 1 L.Ed.2d 49—^Atlantic 
Greyhound Corp, v. Lauritzen, C.A. 
Tenn., 182 F.2d 540—Gross v. Wil¬ 
liams, Commercial Standard Ins. 
Co., Intervener, C.C.A.Ark., 149 F. 
2d 84—Andrews v. Hotel Sherman, 
C.C.A.I11., 138 F.2d 524. 

Harris v. Echols, D.C.Ga., 146 F. 
Supp. 607. 

88. U.S.—Moyer v. U. S. for Use of 
Trane Co., C.A.W.Va., 206 F.2d 57, 
39 A.L.R.2d 1098. 


89. U S.—Peckham v. Family Loan 
Co., C.A.Fla., 262 F,2d 422—Ockert 
V. Union Barge Line Corp., C.A. 
Pa., 190 F,2d 303. 

Delay in subpoenaing 

Where despite the denial of a pri¬ 
or continuance, no subpoena was is¬ 
sued and no attempt was made to 
serve a subpoena on defendant to 
appear as a witness until the evening 
of the day when trial was scheduled 
and after a delay of one day had been 
granted by the court and it was not 
contended that defendant was the 
only witness that plaintiffs could 
utilize for purpose of proving their 
case, denying the motion for continu¬ 
ance was not an abuse of discretion 
in view of lack of diligence of plain¬ 
tiffs. 

U.S.—Johnston v. Jones, C.A.Pa., 178 
F.2d 481. 

90. U.S.—^Peckham v. Family Loan 
Co., C.A.Fla., 262 F.2d 422. 

91 . U.S.—^U. S. V. Pacific Fruit & 
Produce Co,, C.C.Wash., 138 F.2d 
367. 

92. U.S.—^Peckham v. Family Loan 
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Co.. C.A.Fla., 262 F.2a 422—Baltl- 
more American Ins. Co. of New 
York V. Pecos Mercantile Co., C.C. 
A.N.M., 122 F.2d 143. 

Defendant represented by two com¬ 
petent firms of attorneys, who de¬ 
pends exclusively on one of them to 
make all preparation for trial, can¬ 
not complain at the denial of an ap¬ 
plication for continuance based sole¬ 
ly on the ground that such firm did 
not have sufficient time and oppor¬ 
tunity for that purpose. 

U.S.—Baltimore American Ins. Co. 
of New York v. Pecos Mercantile 
Co., supra. 

98. Denial of continuance was prop¬ 
er where party appeared at the trial 
and conducted his own case. 

U.S.—Robertson v. Malone, C.A.Fla., 
190 F.2d 756. 

94. Denial of continuance held not 
abuse of discretion 

U.S.—Johnston v. Jones, C.A.Pa., 178 
F.2d 481. 

95. U.S.—Joseph v. Norton Co., D. 
C.N.Y., 24 F.R.D. 72. 
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motion therefor.^ ^ Such a motion may be denied 
because of the tardiness of its presentment.97 The 
motion should set forth facts and grounds sufficient 
to entitle applicant to the continuance requested.^^ 
Thus, a motion for a continuance on the ground of 
the absence of a witness should set forth the sub¬ 
stance of the testimony he will give,^^ and the 
affidavits in support of the motion should establish 
the diligence of applicant in attempting to make the 
absent witness available and the availability of other 
witnesses to testify as to the same facts.^ 

Where one judge has ordered the trial of a case 
postponed until further order of the court, an ap¬ 
plication for an order to continue the case until the 
return from military service of a former attorney 
in fact for the other party should be made to the 
judge who made the former order.^ 


§ 889. Determination and Order 

A motion for a continuance should be heard by the 
court and determined on the basis of the facts and cir¬ 
cumstances presented, 

A motion for a continuance should be heard by 
the court and determined on the basis of all the facts 
and circumstances in evidence.^ The court may im¬ 
pose reasonable terms and conditions to the grant 
of a continuance, such as the payment of costs and 
expenses of the adverse party> A motion for a con¬ 
tinuance directed to the original trial date will not 
be considered by the court where that date has al¬ 
ready passed.^ 

An order granting a continuance on specified con¬ 
ditions and terms may be set aside or modified in a 
proper case.® 


XIV. EEFEHEI^OE 


§ 890. In General 

While the Federal Rules of Civil Procedure make 
provision for references, the power of the courts to make 
references exists independently of the Rules. 

In the federal courts references are governed by 
Rule 53 of the Federal Rules of Civil Procedure, 28 
U.S.C.A.'^ which in positive and unequivocal terms 
confers the power to refer.® In determining wheth¬ 
er a reference should be made, the facts and cir¬ 


cumstances of the case should be considered in the 
light of a reading of Rule 53 and the judicial in¬ 
terpretations thereof.^ 

While Rule S3 outlines the procedure to be fol¬ 
lowed when the power to refer a case to a master 
has been exercised, as stated infra § 898, the right 
and power of the courts to make references was 
recognized prior to the adoption of the Federal 


96. Time re«iuired 

No motion for continuance was 
required when defense counsel made 
statement which, was, at most, a 
tentative repudiation of stipulation; 
and when, thereafter, court stated 
that it would not hold defense coun¬ 
sel to stipulation, court's ruling that 
plaintiffs would be permitted to in¬ 
troduce deposition underlying stipu¬ 
lation relieved plaintiffs of obliga¬ 
tion to then move for continuance. 
U.S.—Laird v. Air Carrier Engine 
Service, Inc., C.A.Pla, 263 F.2d 948. 

97. U.S.—Consolidated Freightways 
V. U. S., D.aWash., 83 F.Supp. 811. 

93. U.S.—Moyer v. U. S., for Use of 
Trane Co., C.A.W.Va., 206 F.2d 57, 
39 A.L.R.2d 1098. 

99. U.S.—Konstantino v. Curtiss- 
Wright Corporation, D.C.N.Y., 52 F. 
Supp. 684. 

1 . U.S.—Konstantino v. Curtiss- 
Wright Corporation, supra. 

2. U.S.—^Miller v. Adelson, D.C.Pa., 
4 F.R.D. 176. 

3 . AfS-davit held insuflOLcient 
Affidavit of physician that mate¬ 
rial witness of defendant was suf¬ 
fering from some sinus trouble with 
some other complications and that 
in the opinion of the physician the 
Witness should be confined to his 


home for several weeks was not suf¬ 
ficient to justify granting of motion 
of defendant for a further continu¬ 
ance of the case. 

U.S.—^Redmond v. O’Sullivan Rubber 
Co., D.C.Va., 10 F.R.D. 536. 

Continuance held proper 

Where it appeared that Board of 
Education of City of Nashville was 
acting in good faith and with appro¬ 
priate dispatch to arrive at workable 
plan of integration and had made 
reasonable start toward full com¬ 
pliance with supreme court ruling, 
application for continuance would 
be granted and cause continued un¬ 
til next term of court. 

U.S.—^Kelley v. Board of Ed. of City 
of Nashville, D.C.Tenn., 139 F, 
Supp. 578. 

4. Required payment 

Where district judge was convinced 
that defendants’ motion for a con¬ 
tinuance was simply for purpose of 
delay, and that to grant continuance 
would inconvenience plaintiff, his two 
attorneys, and the court, the motion 
for continuance was granted on de¬ 
fendants’ paying to plaintiff a cer¬ 
tain sum. 

U.S.—Holden v. American News Co., 
P.C.Wash., 52 F.Supp. 24, appeal 
dismissed, C.C.A., 144 P.2d 249. 
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5 . XJ.S.—^U. S. V, Friedland, D.a 
Conn., 94 F.Supp. 721, 

6. U.S.—Webster Motor Car Co. v. 
Zell Motor Car Co., C.A.Md., 234 F. 
2d 616. 

7. U S.—^Webster Eisenlohr, Inc., v. 
Kalodner, C.C.A.Pa., 145 F.2d 316, 
certiorari denied 65 S Ct. 1404, 325 
U.S. 867, 89 L.Ed. 1986—Adventures 
in Good Eating, Inc., v. Best Places 
to Eat, Inc., C.C.A.I11., 131 F.2d 809 
—Barnard-Curtiss Co. v. Maehl, G. 
C.A.Mont., 117 P.2d 7—Bair v. Bank 
of America Nat. Trust & Savings 
Ass’n, C.C.A.Mont., 112 F.2d 247, 
certiorari denied 61 S.Ct. 61, 311 
U.S. 684, 85 L.Ed. 441. 

For a discussion of procedure in 
jury actions referred under Rule 53 
and effect of report of special mas¬ 
ter see 3 F.R.D. 184. 

State law not governing 

U.S —Bair v. Bank of America Nat. 
Trust & Savings Ass'n, supra. 

8- U.S.—First Iowa Hydro Elec. Co¬ 
op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 P.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed.2d 76, rehearing de¬ 
nied 78 S.Ct. 339, 355 U.S. 921, 2 L. 
Ed.2d 281, 

9. U.S.—^U. S. V. Wilson, D.C.Tex., 
21 F.R.D. 173. 
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Rules of Civil Procedure,and it has long been rec¬ 
ognized that a federal court has inherent power to 
direct a reference to a master,whether the court 
sits in equity or at law.^^ Accordingly, independent¬ 
ly of Rule 53, the power to order a reference exists 
in a federal court,and it has been said that a 
federal court has inherent power to supply itself 
with this instrument for the administration of jus¬ 
tice when deemed by it to be essentiald'^ 

A reference is made only to enable the court to 
obtain assistance in a case where assistance is need¬ 
ed,and the use of masters is to aid judges in the 
performance of specific judicial duties as they may 
arise in the progress of a cause,and masters are 
not intended to displace the court.^*^ 

Although Rule 53 of the Federal Rules of Civil 
Procedure, 28 U.S.CA., does not, in so many words, 
place any limitation on the scope of activity of a 
master or referee,^^ he can have no wider scope of 
activity than the court itself,and if the court is 
limited in its judicial duties to deciding the issues 
presented by the litigation before it, the function of 
the master can extend no further than to aid the 


court in discharging its duties.^® 

§ 891. Cases in Which Reference Proper 

A reference to a master should be made only In 
exceptional cases, but a reference may be proper where 
issues are complex or the evidence will be voluminous. 
Usually congestion of the docket is not alone sufficient 
to justify a reference. 

Rule 53 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that a reference to a 
master shall be the exception and not the rule, and 
further provides that in actions to be tried by a jury, 
a reference shall be made only when the issues are 
complicated; in actions to be tried without a jury, 
save in matters of account, a reference shall be made 
only on a showing that some exceptional condition 
requires it. The terms ‘'exception’^ and “exception¬ 
al,’' are not elastic terms with the trial court the 
sole judge of their elasticity.^^ 

Because of Rule 53 (b), a reference to a master 
should be made only in exceptional cases,or where 
the circumstances are exceptional,23 and a refer¬ 
ence to a master should be the exception and not 
the rule.24 Various reasons are given why this 


10. u s.—^Venerl v. Draper, C.C.A.W. 
Va., 22 F.2d 33, certiorari denied 48 
S.Ct. 339, 276 U.S. 633, 634, 72 L.Ed. 
742. 

Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel Truss Co., D. 
C.Del., 34 F.2d 547. 
liOcal rule of district court 
U.S.—Industrial Bankers Securities 
Corporation v. Higgins, C.C.A-N.Y., 
104 F.2d 177—Irving Trust Co. v. 
Trust Co. of New Jersey, C.C.A.N. 
Y., 75 F.2d 280. 

EcLuity Rules, Rule S9 
U.S.—Walker v. Wilkinson, C.C.A. 
Tex., 3 F.2d 867, certiorari denied 45 
S.Ct. 636, 268 U.S. 701, 69 L.Ed. 
1165, 

Ramsey v. Home Mortg. Co., D. 
C.N.C., 47 F,2d 621, reversed on 
other grounds, C.C.A., Home Mort¬ 
gage Co. V. Ramsey, 49 F.2d 738— 
Berlin v. Evans, D.C.Pa., 300 F. 
677. 

21 C.J. p 605 note 5 [a], p 606 note 
22 [b]. 

11. U.S —Schwimmer v. U. S., C.A. 
Mo., 232 F.2d 855, certiorari de¬ 
nied 77 S.Ct. 48, 352 U.S. 833, 1 L. 
Ed.2d 52. 

12. U.S.—Ex parte Peterson, N.Y., 
40 S.Ct. 543, 253 U.S. 300, 64 L.Ed. 
919. 

Westchester Fire Ins. Co. v. 
Bringle, C.C.A.Tenn., 86 F.2d 262. 
D.C.—Eichberg v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, 273 F. 886, 61 App.D.C. 44. 

13. U.S.—Connecticut Importing Co. | 
S5B C.J.S.—14 


V. Frankfort Distilleries, D.C.Conn., 
42 F.Supp. 225. 

14. U.S.—Schwimmer v. U. S., C.A. 
Mo., 232 F.2d 855, certiorari de¬ 
nied 77 S.Ct. 48, 352 U.S. 833, 1 L. 
Ed,2d 52. 

15. U.S.—Webster Eisenlohr, Inc., v. 
Kalodner, C.C.A.Pa., 145 F.2d 316, 
certiorari denied 65 S.Ct. 1404, 325 
U.S. 867, 89 L.Ed. 1986. 

16. U.S.—^La Buy v. Howes Leather 
Co., 77 S.Ct 309, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

For a general discussion of the use 
of masters in aid of a court in in¬ 
terlocutory proceedings see 22 F.R. 
D. 283. 

17. U.S.—La Buy v. Howes Leather 
Co., supra. 

lUCaster operates as arm of court 
U.S.—^Webster Eisenlohr, Inc., v. 
Kalodner, C.C.A.Pa., 145 P.2d 316, 
certiorari denied 65 S.Ct. 1404, 325 

U. S. 867, 89 L.Ed. 1986. 

18. U.S.—Webster Eisenlohr, Inc., v. 
Kalodner, supra. 

19. U.S.—^Webster Eisenlohr, Inc., v. 
Kalodner, supra. 

20. U.S.—^Webster Eisenlohr, Inc., v. 
Kalodner, supra. 

21. U.S.—La Buy v. Howes Leather 
Co., 77 S.Ct. 309, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

Adventures in Good Eating, Inc., 

V. Best Places to Eat, Inc., C.C.A. 
Ill., 131 F.2d 809. 
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22. U.S.—U. S. V. Wilson, D.C.Tex., 
21 F.R.D. 173. 

23. U.S.—Fraver v. Studebaker 

Corp., D.C.Pa., 11 F.R.D. 94. 

Trial by court 

Litigants are entitled to trial by 
court in every suit save where ex¬ 
ceptional circumstances are shown. 
U.S.—La Buy v. Howes Leather Co., 
77 S.Ct. 309, 352 U.S. 249, 1 L.Ed. 
2d 290, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

Adventures in Good Eating, Inc., 
V. Best Places to Eat, Inc., C.C.A. 
Ill., 131 F.2d 809. 

24. U.S.—Schwimmer v. U. S., C.A. 
Mo., 232 P.2d 855, certiorari denied 
77 S.Ct. 48, 352 U.S. 833, 1 L.Ed.2d 
52—Phelan v. Middle States Oil 
Corp., C.C.A,lNr.Y., 156 F.2d 697— 
Buckley v. Altheimer, C.C.A.Ill., 152 
F.2d 602. 

References should be very sparingly 
used. 

U.S.—La Buy v. Howes Leather Co., 
77 S.Ct. 309, 352 U.S. 249, 1 L.Ed. 
2d 290, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

New York, S. & W. R. Co. v. 
Follmer, C.A.Pa., 254 P.2d 510— 
Graffis v. Woodward, C.G.A.I11., 96 
F.2d 329. 

Fraver v. Studebaker Corp., D.C. 
Pa., 11 F.R.D. 94. 

XTnder former practice reference 
was also the exception rather than 
the rule. 

U.S.—Barrick v. Pratt, C.C.A.Ala., 32 
F.2d 732. 
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should be so.^S It is said to be a matter of common 
knowledge that references are time-consuming, and 
delay and postpone the end of litigation, and that the 
delay in some instances is unbelievably long.^® It 
is also a matter of common knowledge that refer¬ 
ences are expensive, and may greatly increase the 
cost of litigation.2'^ Furthermore, litigants prefer, 
and are entitled to, the decision of the judge of the 
court before whom the suit is brought.^^ 

The very existence of Rule 53 (b) providing for 
an exceptional course signifies that occasionally at 


least that course may be followed,and the circum¬ 
stances of a case may be such that the use of the 
services of a master will constitute the most effi¬ 
cient method of shortening and simplifying the 
trial.^® A reference to a master may be warranted 
because the issues of the case are very complex, 
and in actions to be tried by a jury a reference is 
properly made only if the issues are complicated,^^ 
while in suits to be tried without a jury, other than 
those involving matters of account, a reference 
should be made only on a showing of some excep¬ 
tional condition which requires it.^^ reference 


Arseekay Syndicate v. Burwell, 
D.CN.Y., 53 F.2d 705—U. S v. Rail¬ 
way Employes’ Department, Ameri¬ 
can Federation of Labor, D.C.Ill., 
286 F. 228. 

Referrals to administrative ag'encies 

(1) Same attitude should be taken 
toward referrals to administrative 
ag-encies. 

U.S—New York, S. & W. R. Co. v. 
Follmer, C.A.Pa., 254 F.2d 510. 

(2) Where Bureau of Reclamation 
officials operating government dam 
had procured removal to federal court 
of class suit by downstream land- 
owners to establish and enforce their 
common right to flow of water need¬ 
ed for reasonable benefleial uses, and 
suggestion of court that entire mat¬ 
ter be referred to California Divi¬ 
sion of Water Resources as master 
or referee, as authorized by Califor¬ 
nia statute, had been rejected by all 
parties, reference would have in¬ 
volved exercise of discretion con¬ 
trary to purposes of removal and 
will of parties, and was not directed. 
U.S—Rank v. Krug, D.C.Cal., 142 F. 

Supp 1. 

25. U S.—Adventures in Good Eat¬ 
ing, Inc., V. Best Places to Eat, 
Inc., CC.A.Ill., 131 F.2d 809, 

Possible hardships they may create 
U.S—Graffis v. Woodward, C.C.A.I11., 
96 F.2d 329. 

Fraver v. Studebaker Corp., D.C. 
Pa., 11 F.R.D. 94. 

26. U.S —Adventures in Good Eat¬ 
ing, Inc., V. Best Places to Eat, 
Inc., C.C.A.I11., 131 F.2d 809. 

Comment by Chief Justice Vander- 
bilt 

“The fact that the master is an 
active practitioner would make the 
comment of Chief Justice Vander¬ 
bilt with regard to- the effect of ref¬ 
erences appropriate here. 

‘There is one special cause of delay 
in getting cases on for trial that 
must be singled out for particular 
condemnation, the all-too-prevalent 
habit of sending matters to a refer¬ 
ence. There is no more effective 
way of putting a case to sleep for 
an indefinite period than to permit 
it to go to a reference with a busy 


lawyer as referee. Only a drastic 
administrative rule, rigidly enforced, 
strictly limiting the matters in which 
a reference may be had and requir¬ 
ing weekly reports as to the progress 
of each reference will put to rout 
this inveterate enemy of dispatch in 
the trial of cases.’ ” 

U.S.—La Buy v. Howes Leather Co., 
77 S.Ct. 309, 312, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

27. U.S.—^Adventures in Good Eat¬ 
ing, Inc., V. Best Places to Eat, 
Inc., C.C.AI11., 131 P.2d 809. 

D.C.—Tendler v. Jaffe, 203 F.2d 14, 
92 U.S.AppD.C. 2, certiorari denied 
74 S.Ct. 29, 346 U.S. 817, 98 L.Ed. 
344. 

Expense not measuirable in advance 
“It is a well known fact that refer¬ 
ences to a master or similar officer 
of the court are often productive of 
great expense to the litigants, and in 
amounts which there is no way of 
measuring in advance of the litiga¬ 
tion.” 

U.S.—Graffis v. Woodward, C.C.A.Ill., 
96 F.2d 329, 332. 

28. Confidence inspired; trial by 
jndge 

“Greater confidence in the outcome 
of the contest and more respect for 
the judgment of the court arise when 
the trial is by the judge.” 

U.S.—^Adventures in Good Eating, 
Inc., V. Best Places to Eat, Inc., C. 
C.A.I11., 131 F.2d 809, 815. 

29. U.S.—Helene Curtis Industries 
V. Sales Affiliates, C.A.N.Y., 199 
F.2d 732. 

30. Trial judge commended for re- 
ferring case to master 

“In closing this opinion we desire 
strongly to commend the trial judge 
. for making use of the serv¬ 
ices of a special master to examine 
the records of the defendant and re¬ 
port in summary form the significant 
figures for the use of the trial judge 
and the jury. This efficient proce¬ 
dure unquestionably shortened and 
simplified the trial, which otherwise 
might well have gotten bogged down 
in a welter of figures.” 

U.S.—^Wilson V. Homestead Valve 
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I Mfgr. Co., C.A.Pa., 217 F.Sd 792, 
* 800, certiorari denied 75 S.Ct. 606, 

349 U.S. 916, 99 L.Ed. 1250. 

31. U.S.—Graffis v. Woodward, C.C. 
A.Ill., 96 F.2d 329. 

Complicated litigation 

A master may be appointed to as¬ 
sist the court in determining the 
facts and arriving at a correct result 
in a complicated piece of litigation 
pending before the court. 

U.S.—^Webster Eisenlohr, Inc., v. Kal- 
odner, C.C.A.Pa., 145 F.2d 316, cer¬ 
tiorari denied 65 S Ct. 1404, 325 U. 
S. 867, 89 L.Ed. 1986. 

32. U.S.—Barnard-Curtiss Co. v. 
Maehl, C.C.A.Mont., 117 P.2d 7. 

Issues held complicated within rule 
U.S.—Connecticut Importing Co. v. 
Frankfort Distilleries, D C.Conn., 
42 F.Supp. 225. 

Heiberg v. Hasler, D.C.N.Y., l F. 
R.D. 735. 

33. U.S.—Bair v. Bank of America 
Nat. Trust & Savings Ass'n, C.C. 
A.Mont., 112 F 2d 247, certiorari 
denied 61 S.Ct. 61, 311 U.S. 684, 
85 L.Ed. 441—Coyner v. U. S., C.C. 
A.I11., 103 F.2d 629. 

Dysart v. Remington Rand, D.C. 
Conn., 40 F.Supp. 596—Calalin Cor¬ 
poration of America v. Slosse, D.C. 
N.Y., 31 F.Supp. 89—Deckert v. 

Independence Shares Corporation, 
D.C.Pa., 27 F.Supp. 763, reversed 
on other grounds, C.C.A., Independ¬ 
ence Shares Corporation v. Deckert, 
108 F.2d 51, reversed on other 
grounds Deckert v. Independence 
Shares Corporation, 61 S.Ct. 229, 
311 U.S. 282, 85 L.Ed. 189. 

Where issue cannot be resolved on 
papers 

Where equity receiver appointed 
under creditors' bill sought an or¬ 
der directing trustee of bond issue to 
repay to receiver money allegedly 
representing the erroneous payments 
made by the receiver to the trustee 
or his predecessors in interest, and 
trustee objected to the receiver’s con¬ 
tention that the sums paid represent¬ 
ed moneys properly deductible from 
gross rents, the issue could not be 
resolved on papers alone and was re- 
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may be proper because the evidence to be introduced 
in the case, whether the evidence is documentary or 
otherwise, will be very voluminous,and a refer¬ 
ence may be proper for the purpose of simplifying 
the issues of fact for presentation to the jury.^^ 

A case should not be referred to a master if no 
useful purpose would be served thereby.^® Gener¬ 
ally mere complexity of issues is not alone sufficient 
to warrant a reference of a non jury case,^'^ and the 
complexity of issues may constitute an impelling 
reason for the trial of a case before an experienced 
trial judge rather than before a temporary substi¬ 
tute appointed on an ad hoc basis and ordinarily not 
experienced in judicial work.^^ 

Congestion of the docket is not in itself such an 
exceptional circumstance as to warrant a refer¬ 
ence, and the mere fact that the trial will take a 
great length of time may not, alone, be sufficient to 
justify a reference but where it appears that the 
trial and determination of a case will consume a sub¬ 
stantial amount of time, that factor may be con¬ 
sidered in deciding whether a reference should be 
made.^^ 

Stipulation, If both the parties to an action stip¬ 
ulate that the action shall be referred to a master, 
and, pursuant to such stipulation, an order of ref¬ 
erence is made, it has been held that thereafter the 
court is without the power to nullify or to deprive 
either party of the effect of the stipulation or of the 
order,but a stipulation for the reference of a case 
to a master may be so broad in scope that it is not 


consonant with the purposes of Rule 53 of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., and in 
such circumstances the court may properly refuse 
to be bound by it.^^ Under the practice prior to the 
Federal Rules of Civil Procedure, and in conformity 
to the state practice a cause could be referred by 
consent of the parties,^^ but not against the consent 
of either party, where this would violate the right 
of trial by jury secured by the federal Constitution 
and statutes.^^ 

Reference as matter of local practice or pur¬ 
suant to local rule of court. While it has been indi¬ 
cated that it would be improper for one or more 
judges of a court to adopt as a practice or procedure 
the referral of all cases involving a particular type 
of litigation without considering in each case wheth¬ 
er it was of an exceptional nature,^® it has been held 
that a local rule of court providing for automatic 
reference of certain types of litigation is not neces¬ 
sarily in conflict with the provisions of Rule 53 (b) 
of the Federal Rules of Civil Procedure.^'^ 

A local rule of court establishing the office of 
Commissioner of Veterans’ Cases and providing that 
when cases involving specified rights of veterans 
were filed they should stand referred to Commission¬ 
er of Veterans’ Cases has been held not necessarily 
repugnant to Rule 53 (b).^^ 

Rules of District Court of the United States for 
District of Columbia, Rule 15 (9), provide for the 
designation of a domestic relations commissioner 
who shall investigate all cases involving temporary 


Quired to be made the subject of a 
hearing before special master. 

XJ.S.—Prudential Ins. Co. of America 
V. Land Estates, D.C.N.Y,, 39 E. 
Supp, 608* 1 

34. U.S.—Graffis v. Woodward, C.C. 

A. I11., 96 F.2d 329. ‘ 

35. U.S.—Graffis v. Woodward, su¬ 
pra. 

36. U.S—Saxton v. W. S. Askew 
Co., D.C.Ga., 88 F.Supp. 823. 

37. U.S.—U. S. V. Wilson, D.C.Tex., 
21 F.R.U. 173. 

38. U.S.—La Buy v. Howes Leather 
Co., 77 S Ct. 309, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S. 
Ct. 553, 352 U.S. 1019, 1 L.Ed.2d 
560. 

39. U.S.—La Buy v. Howes Leather 
Co., supra. 

U. S. V. Wilson, D.C.Tex., 21 P. 

B. D. 173—^Hartford-Empire Co. v. 
Shawkee Mfg. Co., D.C.Pa., 5 F-R. 
D. 46. 

40. U.S.—^U. S. V. Wilson, D.C.Tex., 
21 F.R.D. 173. 

41 . Judge about to leave beucb. 
Where the trial judge had retired 


and was sitting as a retired judge 
under assignment until his successor 
should be appointed, and it appeared 
that the case would take a substan¬ 
tial amount of time to try and de¬ 
cide, the situation was such that it 
was impossible or inadvisable for the 
trial judge to try the case and a ref¬ 
erence was proper. 

U.S.—Troyak v. Enos, C.A.Ind., 204 
F.2d 536. 

42. U.S.—Allen Bradley Co. v. Lo¬ 
cal Union No. 3, International 
Brotherhood of Electrical Workers, 
D.C.N.T., 51 F.Supp. 36, reversed 
on other grounds, C.C.A., 145 F,2d 
215, reversed on other grounds 65 
S.Ct. 1533, 326 U.S, 797, 89 L.Ed. 
1939, rehearing denied 66 S.Ct 11, 
326 U.S. 803, 90 L.Ed. 489. 

43. Master to have all powers of 
court 

Stipulation proposing in effect a 
court order for reference to named 
master who would have all powers 
of the court or judge thereof and who 
would file a written determination 
on which judgment would be entered 
without filing of transcript, evidence, 
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or original exhibits, was not conso¬ 
nant with applicable rule and, even 
assuming arguendo such extraordi¬ 
nary delegation of judicial powers 
could be considered valid on proper 
showing of justification, proposed 
order would be disapproved m ab¬ 
sence of such showing. 

U.S.—Cademartori v. Marine Midland 
Trust Co. of N. Y., D.C.N.Y., 18 P. 
R.D. 277. 

44. U.S.—^William S. Gray & Co. v. 
Western Borax Co., C.C.A.Cal., 99 
P.2d 239. 

25 C.J. p 820 note 69. 

45. U.S.—Veneri v. Draper, C.C.A. 
W.Va., 22 P.2d 33, certiorari de¬ 
nied 48 S.Ct. 339, 276 U.S. 633, 634, 
72 L.Ed. 742. 

21 C.J. p 605 note 5 [a]—25 C.J. p 
820 notes 70, 71. 

46. U.S.—Los Angeles Brush Mfg. 
Corp. V. James, CaL, 47 S.Ct. 286, 
272 U.S. 701, 71 L.Ed. 481. 

47. D.C.—Blackmon v. Lee, D.C., 12 
F.R.D. 411. 

48. D.C.—Blackmon v. Lee, supra. 



891-892 FEDERAL CIVIL PROCEDURE 


35B C.J.S, 


custody of a child, or temporary maintenance of a 
wife or child, and make written report of his in¬ 
vestigation, with his recommendations thereon.'^^ 
The authority of the court to make such designation 
has been sustained.^^ 

§ 892. - Particular Proceedings and Is¬ 

sues 

Ordinarily a case involving disputed factual issues 
concerning an agreement of the parties will not be re¬ 
ferred to a master, but a case may be referred to a 
master for the ascertainment of damages, or to resolve 
an issue subsidiary to the main issue, such as venue or 
service of process. 

Ordinarily a case which involves disputed factual 
issues concerning an agreement of the parties is not 
to be referred to a master,^! the reason being that 
there is danger that the jury function of fact finding 
might be unduly invaded, since, under sub-para¬ 
graph (e) (3) of Rule 53 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the master’s findings 
on the issues submitted to him are admissible as 
evidence of the matters found, and may be read to 
the jury.Although such a case may he tedious, 
it ordinarily is not to be considered so exceptional 
or complicated as to call for the assistance of a 

master.53 

A determination of damages may be an appropri¬ 


ate matter for reference to a master,54 and a refer¬ 
ence may be proper to determine various elements of 
damages, such as an issue of profits^S or gross re- 
ceipts.55 A reference may be proper to determine 
the amount of damages that should be awarded for 
violation of an injunction,57 or to assess damages on 
an injunction bond.^s 

In a case to be tried by the court without a jury, 
a request for a reference to a master for trial of 
the question of damages, prior to the trial of the 
other issues, will generally be denied where there is 
nothing to indicate that any benefit will be derived 
from such a procedure,59 but in a case to be tried 
by a jury where it is apparent that the taking of 
proofs on the issue of damages would be a compli¬ 
cated task, and would be one of peculiar difficulty 
for a jury, it may be advisable to refer the question 
of damages to a master prior to the trial so the jury 
would have the benefit of the master’s findings and 

conclusions.59 

If an issue in a case involves a question of foreign 
law, and if the question of foreign law, as it affects 
the issue, is deemed to be complicated, the court may 
properly refer the question of foreign law to a 
master for determination,and in an action against 
the government to recover taxes improperly paid, 
where it is established that the amount paid was in 


49. Mature of action Tby commis¬ 
sioner 

Action is in the nature of a pre¬ 
trial effort, in cases involving ques¬ 
tion of temporary custody of child 
or of amount of temporary main¬ 
tenance, to eliminate questions on 
■which there is no necessity of taking 
evidence, without precluding any 
party from having question deter¬ 
mined by court on sworn evidence 
when such party wishes to offer such 
evidence or to cross-examine witness¬ 
es offered by adverse party. 

D.C.—Bussius V. Bussius, D.C., 38 

F.Supp. 871. 

Distinguished from reference 
U.S.—Bussius V. Bussius, supra. 
Contents of report 

In divorce action where federal 
district court appointed domestic re¬ 
lations commissioner with authority 
to make pre-trial effort to eliminate 
questions on which there was no ne¬ 
cessity of taking evidence, on plain¬ 
tiff’s objections to certain parts of 
the commissioner’s report showing 
desire of plaintiff to have matters 
objected to determined by court on 
evidence of sworn witnesses who 
were subject to cross-examination, 
such portions of the report will be 
stricken. 

TJ ?! —Bussius V. Bussius, supra. 

50. U.S.—Bussius V. Bussius> supra. 


Procedure not in derogation of 
rights of litigants. 

U.S.—Bussius V. Bussius, supra. 

51. Charges for work 

D.C.—Tendler v. Jaffe, 203 F.2d 14, 
92 U.S.App D.C. 2, certiorari de¬ 
nied 74 S.Ct. 29, 346 U.S. 817, 98 
L.Ed. 344. 

52. D.C.—Tendler v. Jaffe, supra. 

53. D.C.—Tendler v. Jaffe, supra. 

54. In trade-mark infringement case 
U.S.—Matarazzo v. Isabella, D.C.R.I., 

138 F.Supp. 86. 

55. U.S.—Blau v. Hodgkinson, D.C. 
N.Y., 100 F.Supp. SCI. 

56. Beceipts from motion pictures 
In action for breach of contract 

where plaintiff contended he had not 
been paid the amount due to him and 
this amount was a specified percent¬ 
age of gross receipts of motion pic¬ 
tures, court stated the practical dif¬ 
ficulties of trying issue of receipts 
to a 3 ury could be largely overcome 
by recourse to reference procedure, 
U.S.—Bercovici v. Chaplin, D.C.N.T., 
3 F.R.D, 409, modified on other 
grounds 7 F.R.D. 61. 

57. Award for civil contempt 

A plaintiff, seeking to recover an 
award as damages for civil contempt 
for violation of decree and injunc¬ 
tion, should establish at least by af- 
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f fidavit what its actual cost was in 
conduct of proceeding, and, if de¬ 
fendant was not satisfied of truth 
of statements therein contained, sub¬ 
ject would be sent to special master 
for his inquiry and report. 

U.S—Catalin Corporation of Ameri¬ 
ca V. Slosse, D.C.N.T., 31 F.Supp. 
89. 

58. Issuance of preliminary injunc¬ 
tion 

Where a preliminary Injunction 
was granted to restrain enforcement 
of an administrative order, and an 
injunction bond was filed, and sub¬ 
sequently it was determined that the 
administrative order was valid so 
that the injunction was dissolved, a 
proceeding on motion to assess dam¬ 
ages on the bond would be ancillary 
to mam action and determinable as 
part of main action without right to 
a jury trial, and usual procedure 
would be to refer matter to auditor 
of court or to special master. 

U.C.—^Alabama Mills v. Mitchell, D. 

C. , 169 F.Supp. 637. 

59. U.S.—Brosious v. Pepsi-Cola Co., 

D. C.Pa., 3 F.R.D. 335. 

60. U.S.—Connecticut Importing Co. 
V. Frankfort Distilleries, D.C. 
Conn., 42 F.Supp. 225. 

61. U.S.—Heiberg v. Hasler, D.C.K. 
Y., 1 F.R.D. 735. 
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■excess of the amount which should have been col¬ 
lected, a reference may be proper to ascertain what 
the correct basis for the tax should have been.62 

A master may be appointed in a case to perform 
a function other than to determine the main issues 
of the case. Thus, a master may be appointed to 
supervise a pre-trial discovery examination,^3 and 
under proper circumstances, a reference may be 
made to obtain a determination on a question of 
venue^^ or on a question of proper service of proc¬ 
ess and in an action where a request is made that 
a receiver be appointed because of the alleged in¬ 
solvency of a corporation, the court may properly 
submit the issue of insolvency to a master for deter¬ 
mination.®^ 

Likewise, prior to a determination of the ultimate 
liability of defendant, a reference may be proper 
in a spurious class action in which no request has 
been made for trial by jury, the reference to be for 
the purpose of hearing testimony as to the amount 
of each plaintiffs claim, and the detailed facts which 
give rise to each of such claims.®'^ The existence 
of exceptional conditions may require that a refer¬ 
ence be made to conduct a proceeding supplementary 
to execution.®3 The action of a court in appointing 
a master to carry on an investigation of matters out¬ 
side the issues of the case may be improper.®^ 


The court may appoint a master to assist in any 
of the incidents of a proceeding before it, whether 
civil or criminal, as long as there is no infringement 
on the right of trial by jury, or any prejudice to 
other substantial rights,'^® and a master may be ap¬ 
pointed to assist in a grand jury proceeding,such 
as, to examine the papers and files of an attorney 
to determine whether the attorney-client privileged 
communications rule applied to prevent the produc¬ 
tion of such papers and files for inspection by the 

grand jury.'^2 

§ 893.-Accounting 

One of the accepted grounds for referring a case to a 
master is that it involves a matter of account. 

It has been stated that reference to a master is 
made, with a few rare exceptions, only in cases in¬ 
volving accounting,'^3 and it also has been stated 

that under Rule 53 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the court may refer any 
accounting to a master.While one of the recog¬ 
nized grounds for making a reference is that the 
action involves an accounting,'^5 in suits for an ac¬ 
counting no reference should be made until it has 
been shown that there is a real necessity for a 
reference,'^® and generally a case may not be re¬ 
ferred to a master on the theory that it involves 


62. Cost of service on warranty 

In action by manufacturer to re¬ 
cover excise taxes paid on sale of 
electric refrigerators based on claim¬ 
ed deduction from the sales price 
of amounts spent to discharge ob¬ 
ligation of one-year warranty of the 
refrigerators where the record did 
not disclose the cost to the manu¬ 
facturer of rendering the services, 
the case must be referred to a com¬ 
missioner to take proof on the ques¬ 
tion, unless the party stipulated the 
amounts. 

TJ.S.—General Motors Corp., Prigi- 
daire Division v. U. S., Ct.Cl., 147 
F.Supp. 739. 

63. Supervision of distant examina¬ 
tion 

Where pre-trial examination of rec¬ 
ords was to be held a considerable 
distance from where the court would 
be sitting, and it was believed that 
it would save time for all parties 
concerned if the examination was su¬ 
pervised, the court would appoint a 
special master for this purpose. 

U.S.—Olson Transp Co. v. Socony- 
Vacuum Oil Co., D C.Wis., 7 F.R.D. 
134. 

64. U.S.—Citrin v. Greater IST. Y. In¬ 
dustries, D.C.N.Y., 79 P Supp. 692. 

65. U S —Steinberg v. Landair Asso¬ 
ciated Corp., D.C.N.Y., 10 F.H.D. 


447—Lazar v. Cecelia Co., D.C.N.Y., 
1 F.R D. 66. 

66. U.S.—Deckert v. Independence 
Shares Corporation, D.C.Pa., 27 P. 
Supp. 763, reversed on other 
grounds, C.CA, 108 F.2d 51, re¬ 
versed on other grounds 61 S.Ct. 
229, 311 U.S. 282, 85 L.Ed. 189. 

67. U.S.—Shipley v. Pittsburgh & L. 
K R. Co, D.CPa., 70 F.Supp. 870. 

68. U.S—Bair v. Bank of America 
Nat. Trust & Savings Ass’n, C.C.A. 
Mont., 112 F.2d 247, certiorari de¬ 
nied 61 S.Ct. 61, 311 U.S. 684, 85 
L.Ed. 441. 

69. U.S—^Webster Eisenlohr, Inc., v. 
Kalodner, C.C.A.Pa., 145 F.2d 316. 
certiorari denied 65 S.Ct, 1404, 325 
U.S. 867, 89 L.Ed. 1986. 

70. U.S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed 2d 76, rehearing denied 
78 S.Ct. 339, 355 U.S. 921, 2 L.Ed.2d 
281—Schwimmer v. U. S,, C.A.Mo., 
232 F.2d 856, certiorari denied 77 
S.Ct. 48, 352 U.S. 833, 1 L.Ed,2d 
52. 

71. U.S.—Schwimmer v, U. S., su- 
pra. 
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72. Master to examine papers and 
files 

Where grand jury w’-as conducting 
investigation and required papers and 
files of attorney, and attorney claimed 
that examination would be violative 
of attorney-client privilege, court 
could properly appoint master to 
conduct examination and eliminate 
all privileged communications before 
making remainder available for grand 
jury inspection. 

U.S.—Schwimmer v. U. S., supra. 

73. U.S.—Hartford-Empire Co. v. 
Shawkee Mfg. Co., D.C.Pa., 5 F.R. 
D. 46. 

74. U.S.—Troyak v. Enos, C A.Ind., 
204 F.2d 536. 

75. U.S.—Bowen Motor Coaches v. 
New York Casualty Co., C.A.Tex., 
139 P-2d 332. 

Matarazzo v. Isabella, D.C.R.I., 
138 F Supp. 86—Ballard v. Consoli¬ 
dated Steel Corp., D.C.CaL, 61 P- 
Supp. 996. 

U. S. V. Wilson, D.C.Tex., 21 F.R. 
D. 173. 

D.C.-—Gilmore V. Hinman, 191 P.2d 
652, 89 U.S.App.D.C. 165. 

76. U.S.—^Buckley v. Altheimer, C.C. 
A.I11., 152 F.2d 502—Heifer v. Coro¬ 
na Products, C.C.A.Ark., 127 F.2d 
612. 

Pollack V. Carlye Dress Corp., 
D.C.Mo,, 76 F.Supp, 755. 
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an accounting merely because an accounting may 
be necessary if liability is established.'^'^ 

The possible necessity for an accounting does not 
constitute an exceptional condition within the mean¬ 
ing of Rule 53 (b) of the Federal Rules.How¬ 
ever, after there has been a determination of liability 
by the court, a reference may be made to a master 
to make a detailed accounting where the circum¬ 
stances are such that extensive computations are re¬ 
quired to clarify and simplify the issues,'^^ and in 
actions where an accounting will be necessary if li¬ 
ability is established, it is considered tO' be the 
better practice for the courts to try the issues de¬ 
terminative of liability, except where stress of work 
or other good cause is shown, even though it would 
be possible to refer such issues or the entire case to 
a master, and thereafter, if liability is found tO' ex¬ 
ist, to refer the matters of accounting to the mas- 
ter,S0 provided the circumstances indicate that the 
use of the court's time is not warranted in receiving 
proof and making the tabulation in the matter of the 
accounting.^^ 

The court may decline to appoint a master to audit 
the accounts of a party where the party seeking 
the reference does not show that the audit will be 
likely to produce results which will be favorable to 
him,S2 and the court may refuse to refer a case to 
a master for the audit of the accounts of a party 
where the adverse party was permitted, prior to 
trial, to have the accounts examined by an account¬ 


ant of his own selection.^s 
§ 894. Discretion of Court 

In determining whether a case should be referred to 
a master the trial court is required to exercise judicial 
discretion. 

The trial court must exercise judicial discretion 
in determining whether or not a case should be re¬ 
ferred to a master.S4 The discretion that is exer¬ 
cised may be in determining whether the issues of 
the case are sufficiently complicated to warrant a 
reference,SS jn determining whether there has been 
a sufficient showing of some exceptional condition 
that requires a reference of the case,^® or in deter¬ 
mining whether, in a suit involving an accounting, 
there has been a sufficient showing of the necessity 
of a reference to a master.^^ An order of reference 
will be regarded as an abuse of discretion and power 
if it amounts to an abdication of the judicial func¬ 
tion of the court which deprives the parties of a 
trial before the court on the basic issues involved in 
the litigation. 

§ 895. Proceedings to Obtain or Set Aside 
Reference 

A party who desires a reference should make a timely 
motion therefor. An order of reference should be suffi¬ 
ciently flexible to enable the master to accomplish the 
purpose of the reference. 

If a party desires to have a case referred to a 
master, he should make a timely motion therefor.^^ 


77. U.S.—U. S. V. Wilson, D.C.Tex., 
21 F.R.D. 173. 


78. 

U.S.—u. 

s. 

V. Wilson, 

supra. 

79. 

U.S.—u. 

s. 

V. Wilson, 

supra. 


80. XJ.S —Buckley v, Altheimer, C.C. 
A.Ill., 152 F.2d 502—O’Cedar Cor¬ 
poration V. P. W. Woolworth Co., 
CC.A.IIL, 73 P.2d 366, certiorari 
denied Midway Chemical Co. v. 
O’Cedar Corporation, 54 S.Ct. 441, 
291 U.S. 666, 78 L.Bd. 1057, and 
P. W. Woolworth Co. v, O’Cedar 
Corporation, 54 S.Ct. 441, 291 U.S. 
666, 78 L.Ed. 1057. 

U. S. V. Wilson, D.C.Tex., 21 P. 
R.D. 173. 

Reference of detailed acconntiugr to 
master 

"We agree that the detailed ac¬ 
counting required in order to deter¬ 
mine the damages suffered by each 
plaintiff might be referred to a mas¬ 
ter after the court has determined 
the over-all liability of defendants." 
U.S.—La Buy v. Howes Leather Co, 
77 S.Ct. 309, 315, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S. 
Ct, 553, 352 U.S. 1019, 1 L.Ed.2d 
660. j 


Issues dependent on credibility of 
witnesses 

(1) Except where stress of work 
or other good cause is shown it is 
better practice for the court to try 
cases where the determination of the 
issues is dependent on the credibility 
of the witnesses than to refer such 
cases to an auditor. 

U.S.—Coyner v. U. S., C.C.AIll., 103 
F.2d 629. 

(2) Accounting not involved or 
complicated may be tried by court 
where depending on credibility of wit¬ 
nesses. 

U.S.—Barrick v. Pratt, C.C.A.Ala., 32 
F.2d 732. 

81. U.S.—La Buy v. Howes Leather 
Co., 77 S.Ct. 309, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S.Ct. 
553, 352 U.S. 1019, 1 L.Ed.2d 560. 

82. U.S,—Pollack V. Carlye Dress 
Corp., D.C.Mo., 76 F.Supp. 755. 

83. U.S.—Pollack v. Carlye Dress 
Corp., supra. 

84. U.S.—Schwimmer v. U. S., C.A. 
Mo., 232 P.2d 855, certiorari denied 
77 S.Ct. 48, 352 U.S. 833, 1 L.Ed.2d 
52—Phelan v. Middle States Oil 
Corp., C.C.A.N.T., 156 F.2d 697— 
Buckley v. Altheimer, C.C.A.I11., 

214 


152 F.2d 502—Barnard-Curtiss Co. 
V. Maehl, C.C.A.Mont., 117 P.2d 7 
—Bair V. Bank of America Nat. 
Trust & Savings Ass’n, C.C.A.Mont., 
112 P.2d 247, certiorari denied 61 S. 
Ct. 61, 311 U.S. 684, 85 L.Ed. 441— 
Coyner v. U. S., C.C.A.Ill., 103 F.2d 
629. 

85. U S.—Barnard-Curtiss Co. v. 

Maehl, C.C.A.Mont., 117 F.2d 7. 

86. U.S.—Troyak v. Enos, C.A.Ind., 
204 P.2d 536. 

87. U.S.—Buckley v. Altheimer, C.C. 
A.I11., 152 F.2d 502. 

88. U.S.—La Buy v. Howes Leather 
Co., 77 S.Ct. 309, 352 U.S. 249, 1 L. 
Ed.2d 290, rehearing denied 77 S. 
Ct. 553, 352 U.S. 1019, 1 L.Ed.2d 
660. 

89- Purther pleading probable 
Where at the time motion for ref¬ 
erence was made plaintiff had been 
ordered to furnish further particu¬ 
lars, and because of that it was prob¬ 
able that defendant would want to 
amend answer, reference was denied 
on the ground it was premature, but 
the denial was without prejudice to 
renewal at a proper time. 

U.S.—^Michelson v. Shell Union Oil 
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The court may, as a condition precedent to a refer¬ 
ence, require that a party post security for the 
costs.^<^ 

It has been stated that mere error in the exercise 
■of the power to refer a case to a master can be 
corrected only in a direct proceeding,and the fail¬ 
ure to make timely objection to the appointment of 
a master, either at the time of the order or promptly 
thereafter, constitutes a waiver of the error.^^ 
Thus a party who desires to controvert the propriety 
of a reference may be required to move before the 
trial court for a revocation of the reference, and a 
failure to make such a motion may be tantamount 
to acquiescence and consent.^^ 

If objections to the qualifications of a special mas¬ 
ter are made at the time the master is appointed, 
and are overruled at that time, thereafter the court 
will not consider the same objections when renewed 
at a subsequent stage of the proceeding.^^ 

Order of reference. An order of reference 
should be sufficiently flexible to enable the master 
to accomplish the purpose of the reference,and 
it has been said that the terms of Rule 53 (e) (1) 
of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., make it clear that the court may make an order 
of reference which refers both issues of fact and 
issues of law to the master.^^ An order of refer¬ 
ence should not be more extensive than the allega¬ 
tions and proof of the parties,and an order of ref¬ 
erence will not be construed as extending to the 


master a power that the court did not intend that 
he should have.^^ 

§ 896. Master or Referee 

The term "master/' as used in the Federal Rules of 
Civil Procedure, applies only to persons appointed to hold 
hearings, and a person appointed to perform a duty other 
than to hold hearings is not within the scope of the term 
as so used. 

Rule 53 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that each district court 
with a concurrence of a majority of all the judges 
thereof may appoint one or more standing masters 
for its district, and the court in which any action 
is pending may appoint a special master therein.^9 
The Rule further provides that the word ^^masteF’ 
includes a referee, an auditor, and an examiner. 
Thus, Rule 53 provides for the situation where a 
case is of such a nature that the court believes that 
the reference should be to a special master, rather 
than to the auditor of the court.i 

The provision of Rule 53 (a) that the word '^mas¬ 
ter” includes a referee, an auditor, and an examiner 
has been construed by the courts, and it has been 
held the '‘auditor” referred to in the Rule is some¬ 
one appointed to take and state an account,2 and 
that the “examiner” referred to in the Rule is some¬ 
one appointed to put interrogatories to witnesses;^ 
and that this appears not only from the legal usage 
of the words but from the fact that the rest of Rule 
53 concerns itself with the “hearings” to be con¬ 
ducted by “masters,” and consequently by such 


Corporation, D.C.Mass., 1 F.R.D, 
183. 

Prior to adoption, of Federal Buies 

In a case decided prior to the adop¬ 
tion of the Federal Rules of Civil 
Procedure it was held that a motion 
to appoint a master to take further 
testimony would be denied because 
of the failure of movant to comply 
with requirements as to taking* of 
further testimony. 

U.S.—Glades County, Fla., v. Detroit 
Fidelity & Surety Co., C.C.A.Fla., 
65 F.2d 252. 

'DO. U.S.—De Stubner v. United Car¬ 
bon Co., C.C.A,W.Va., 163 F.2d 
735, certiorari denied 68 S.Ct. 1328, 
334 U.S. 829, 92 U.Ed. 1757. 

Dl. U.S.—First Iowa Hydro Elec. 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613, cer¬ 
tiorari denied 78 S.Ct. 122, 355 U. 
S. 871, 2 Ii.Ed.2d 76, rehearing de¬ 
nied 78 S.Ct. 339, 355 U.S. 921, 2 L. 
Ed.2d 281. 

D2. Objections made only to master 
are unavailing* 

U.S.—First Iowa Hydro Elec. Co-op. 
V. lowa-Illmois Gas & Elec. Co., 
^upra. 


93. U.S.—Coyner v. U. S., C.C.A.I11, 
103 F.2d 629. 

Under former Equity Eules, Rule 59 
U.S.—Smith V. Brown, C.C.A.Tex., 3 
F.2d 926 

Flanders v. Coleman, D.C.Ga, 
249 P. 757, reversed on other 
grounds 39 S.Ct. 472, 250 U.S. 223, 
63 L.Ed. 948. 

94. U.S.—Gotham Silk Hosiery Co. 

V. Artcraft Silk Hosiery Mills, D.C. 
Del., 48 P.Supp. 131, reversed on 
other grounds, C.C.A., 147 F.2d 

209. 

95. Order of reference to determine 
profits should be sufficiently flexible 
to enable master to use any valid 
method of ascertaining profits. 

U.S.—Connecticut Importing Co. v. 
Frankfort Distilleries, D.C.Conn., 42 
P.Supp. 225. 

96. D.C.— X>. M. W. Contracting Co. 
V. Stolz, 158 F.2d 405, 81 U.S.App. 
D.C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 

97 . U.S.—Webster Eisenlohr, Inc., v. 
Kalodner, C.aA.Pa., 145 F.2d 316, 
certiorari denied 65 S.Ct. 1404, 325 
U.S. 867, 89 L.Ed. 1986. 
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98. U.S,—First Iowa Hydro Elec. 
Co-op V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 F.2d 613. certio¬ 
rari denied 78 S.Ct. 122, 355 U.S. 
871, 2 L.Ed.2d 76, rehearing denied 
78 S.Ct. 339, 355 U.S. 921, 2 L.Ed. 
2d 281. 

99. Former Equity Buies 

Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, the 
appointment of masters was governed 
by the rules in equity, and Equity 
Rule 82 provided for the appointment 
of standing masters, and it was held 
that when the appointment of a 
standing master was pursuant to 
Equity Rule 82 there was no require¬ 
ment of notice of such appointment, 
that such a master was an officer of 
the court, and that there was no re¬ 
quirement that he give a bond. 

U.S.—Seaman v. Northwestern Mut. 
Life Ins. Co„ Neb., 86 F. 493, 39 

C. C.A. 212. 

1. D.C.—^Alabama Mills v. Mitchell, 

D. C,, 159 F.Supp. 637. 

2. U.S.—^Vanacore v. Castiglia, D.C. 
N.T., 161 F.Supp. 293. 

3. U.S.—^Vanacore v. Castiglia, su¬ 
pra. 



§§ 896-897 FEDERAL CIVIL PROCEDURE 


‘^auditors’’ and '^examiners/’^ It has been held that 
an accountant appointed by the court to perform 
an accountant’s work, and not to conduct hearings, 
does not come within the designation of ''master/'^ 

It has been doubted that the statute, 28 U.S.C.A. § 
458, providing that no person shall be appointed to, 
or employed in, any office or duty in any court who 
is related by affinity or consanguinity within the de¬ 
gree of first cousin to any justice or judge of such 
court, applies to the appointment of masters.® It 
is forbidden by statute, 28 U.S.C.A. § 957, to ap¬ 
point as master or referee a clerk of a district court 
or any of his deputies unless there are special rea¬ 
sons requiring such appointment which are recited 
in the order of appointment, and it has been held 
that where a deputy clerk of court is appointed spe¬ 
cial master because of the existence of special rea¬ 
sons for so doing, the inadvertent omission of any 
recital of such reasons is not a fatal error.'^ 

Where a master dies before he can submit a re¬ 
port in a case which has been referred to him, the 
reference, as far as legal effect is concerned, is a 
nullity.s 

When a master has heard the testimony in a case, 
and thereafter it is necessary to consider the evi¬ 
dence, as by reading the record to refresh his recol- 
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lection, he is under no duty to consult the parties 
to obtain their approval as to the place where this 
work will be done.® 

§ 897. - Compensation 

The amount of the fee to be awarded a master will 
be fixed by the court after consideration of all pertinent 
factors. 

Rule 53 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that the compensation to 
be allowed to a master shall be fixed by the court, 
and shall be charged on such of the parties or be 
paid out of any fund or subject matter of the action 
which is in the custody and control of the court as 
the court may direct. The master shall not retain 
his report as security for his compensation; but 
when the party ordered to pay the compensation al¬ 
lowed by the court does not pay it after notice and 
within the time prescribed by the court, the master 
is entitled to a writ of execution against the de¬ 
linquent party.Under this Rule the court may 
only fix the fee of one who is a master, and may not 
fix the fee of one who, although an appointee of the 
court, is not appointed to perform the functions of 
a master.ii It has also been held that Rule 53 does 
not authorize the court to impose a lien in favor of 
a master on funds then on hand or thereafter to be 
received.12 


4. U.S.—^Vanacore v. Castiglia, su¬ 
pra. 

5. U.S.—Vanacore v. Castiglia, su- 
pra. 

6. Judg*e’s wife and master’s wife’s 
sisters 

Where judge of court which ap¬ 
pointed special master was married 
to one of two sisters and the other 
sister was married to special mas¬ 
ter, it was held that there was grave 
doubt as to whether relationship be¬ 
tween judge and special master was 
such as was comprehended by statu¬ 
tory language, and court further 
stated that it was doubtful whether 
appointment of person to act as ref¬ 
eree or special master in a given 
case was an appointment to an office 
or duty in the court, within the pur¬ 
view of the statute. 

U.S.—Farmers’ Loan & Trust Co. v. 
Iowa Water Co., C.C.Iowa, SO F. 
467. 

7. U.S.—Briggs v. Neal, N.C., 120 F. 
224, 116 C.C.A. 523. 

8. U.S.—Smith v. Dental Products 
Co., C.C.A.I11., 168 F.2d 516. 

9. No restriction on locale of mas- 
ter’s deliberations 

“The Master need not have asked 
counsel for their approval of his 
reading the testimony or of his ren¬ 
dering necessary services (other than 


I at hearings) in Florida, Peru, Afri¬ 
ca, Kamchatka, Tierra del Fuego, 
Tibet, or any other spot on the globe 
We know of no more basis for lim¬ 
iting the locale of his deliberations 
than for restricting his diet or 
amusements.” 

U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, C.C.A.N.Y., 159 F.2d 669, 
671, 672. 

10. U.S.—^Heiberg v. Hasler, D.C.N. 

T. , 1 F.R.D. 735. 

Tinder former practice 

(1) Discretion given by Equity 
Rules, Rule 68, to fix the compensa¬ 
tion of a master appointed in a par¬ 
ticular case was a judicial discretion 
and did not extend to arbitrary and 
unreasonable actions. 

U.S.—^Newton v. Consolidated Gas Co. 
of New York, N.Y., 42 S.Ct. 438, 259 

U. S. 101, 66 L.Ed. 844. 

21 C.J. p 604 note 66 [d]. 

(2) Where it appeared that the 
trial court, in fixing the fee of the 
master, had taken into considera¬ 
tion the amount of time expended, 
the difficulty of the litigation, and 
the amount of money involved, the 
appellate court would not interfere 
with the discretion exercised by the 
lower court. 

U.S —Industrial Bankers Securities 
Corporation v. Higgins, C.C.A.N.Y., 
104 F.2d 177. 


(3) Where parties In patent In¬ 
fringement suit stipulated that mas¬ 
ter in chancery should receive as 
additional compensation “any addi¬ 
tional sum that may be allowed by 
the court,” master was not entitled 
to recover compensation for mere 
inconvenience when he was idle or 
engaged in his other affairs and not; 
performing master services, and tri-^ 
al court was not bound by stipula¬ 
tion which master in chancery ob¬ 
tained from attorneys for litigants 
with respect to fees, since it was 
duty of courts to fix compensation of 
masters in chancery on view of serv¬ 
ice performed. So where master in 
chancery petitioned for allowance of 
fees and litigants claimed that mas¬ 
ter had been guilty of misconduct 
and had been overpaid, court had duty 
to inform itself fully what the con¬ 
duct of its officer had been, and, 
where satisfied of his guilt, to hold 
him to strict accountability. 

U.S.—^Universal Oil Products Co. v. 
Hall, C.C.A.MO., 76 P,2d 258, cer¬ 
tiorari denied Hall v. Universal 
Oil Products Co., 56 S Ct. 143, 296 
U.S. 621, 80 L.Ed. 441, rehearing 
denied 56 S.Ct. 169, 296 U.S. 663, 
80 L.Ed. 472. 

11. U.S.—^Vanacore v. Castiglia, D. 
C.N.Y., 161 F.Supp. 293. 

12. U.S.—^Monsanto Chen ical Co. v, 
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The fixing of the fee of a referee or master is 
not easy,^^ since the value of the services of a mas¬ 
ter or referee cannot be determined with mathe¬ 
matical accuracy,and one of the factors that 
should be considered is the importance of keeping 
the costs of litigation to as reasonable a level as is 
possible.Salaries prescribed for judicial officers 
performing services similar to those performed by 
a master are regarded as valuable guides in deter¬ 
mining the fees that will be awarded to masters, al¬ 
though it has been stated that the courts are in¬ 
clined to allow a somewhat higher rate of compen¬ 
sation in order to secure ability and experience in 
an exacting and temporary employment which often 
seriously interferes with other undertakings.^^ 

In fixing the fee of a master the court will take 


into consideration all relevant factors,and particu¬ 
larly the time or number of hours of work that was 
required,the ability of the master,the im- 
portance^^ and complications^^ of the litigation, 
the thoroughness of the master’s services,and the 
amount of money involved.^^ The court may allow 
a master as a fee the amount he requests if both par¬ 
ties to the action agree that the amount requested 

is reasonable.24 

Awards to masters which have been held to be 
reasonable or proper are collected in the footnote.25 

§ 898. Proceedings on Reference 

A master has the power and authority to regulate the 
proceedings before him and to take such measures as are 
necessary to the proper performance of his duties under 
the order of reference, and If a difficult question of law 


Grandbush, D.C.Ark., 162 F.Supp. 
797. 

13. U.S.—Dysart v. Hemington 
Rand, Inc., D.C.Conn., 96 F.Supp. 
655, appeal dismissed, C.A., 188 F. 
2d 306. 

14. U.S.—Alfred Bell & Co. v. Catal- 
da Fine Arts, D.C.N.T., 86 F.Supp. 
399, modified on other grounds, 
C.A., 191 F.2d 99. 

15. U.S.—Dysart v. Remington 
Rand, Inc., D.C.Conn., 96 F.Supp. 
655, appeal dismissed, C.A., 188 F. 
2d 306. 

10 . U.S.—^Alfred Bell & Co. v. Catal- 
da Fine Arts, D.C.N.Y., 86 F.Supp. 
399, modified on other grounds, 
C.A., 191 F.2d 99. 

17. Special factors considered 

In determining master’s fee court 
would consider that the particular 
reference required special ability, 
freedom to devote entire time to it, 
and some knowledge of the particu¬ 
lar litigation, and person appointed 
was assistant United States attor¬ 
ney, and he had to relinquish his 
position to become master, and had 
to be persuaded by court and the 
parties to accept appointment. 

U.S.—Mallonee v. Fahey, D.C.Cal., 
122 F.Supp. 472. 

Stenographic services 

In determining what would be a 
reasonable amount as fee for master, 
court would consider the stenograph¬ 
ic services as one factor for consid¬ 
eration. 

U.S.—John B. Stetson Co. v, Ste¬ 
phen L. Stetson Co., D.C.N.Y., 58 F. 
Supp. 586. 

Time away from home 

In fixing fee of master court would 
consider time master had to be away 
from home tfitking testimony. 

U.S.—Barrineau v. Carolina Milling 
Co., D.C.S.C., 52 F.Supp. 197. 

18. U.S.—^Mallonee v. Fahey, D.C. 
Cal., 122 F.Supp. 472—Soya Proc¬ 


essing Co. V. Sirota, D C.N’.T., 104 
F.Supp. 428—Dysart v. Reming¬ 
ton Rand, Inc., D.C.Conn., 96 F. 
Supp. 655, appeal dismissed, C.A., 
188 F.2d 306—^Alfred Bell & Co. 
V. Catalda Fine Arts, D.C.N.Y., 86 
F.Supp. 399, modified on other 
grounds, C.A., 191 F.2d 99—Pen- 
mac Corp. v. Falcon Pencil Corp., 
D.C.N.Y., 62 F.Supp. 358—John B. 
Stetson Co. v, Stephen L. Stet¬ 
son Co., D.C.N.Y., 58 F.Supp. 686 
—Barrineau v. Carolina Milling Co., 
D.C.S C., 52 F.Supp. 197. 

19. U.S.—Soya Processing Co. v. 
Sirota, D.C.N.Y., 104 F.Supp. 428. 

20. U.S—Soya Processing Co. v. 
Sirota, supra. 

21. U.S.—Dysart v. Remington 
Rand, Inc., D.C.Conn., 96 F.Supp. 
655, appeal dismissed, C.A., 188 F. 
2d 306. 

22. U.S,—Soya Processing Co. v 
Sirota, D.C.N.Y., 104 F.Supp. 428 
—Barrineau v. Carolina Milling 
Co.. D.C.S.C., 52 F.Supp. 197. 

23. U.S.—^Mallonee v. Fahey, D.C. 
Cal., 122 F.Supp. 472—Soya Proc¬ 
essing Co. V. Sirota, D.C.N.Y., 104 
F.Supp. 428—^Dysart v. Remington 
Rand, Inc., D.C.Conn., 96 F.Supp. 
655, appeal dismissed, C.A., 188 F. 
2d 306—Barrineau v. Carolina 
Milling Co., D.C.S.C., 52 F.Supp. 
197. 

24. U.S.—Strong v. Broward Coun¬ 
ty Kennel Club, D.C.Fla., 77 F. 
Supp. 262, appeal dismissed, C.A., 
170 F.2d 72. 

25. Amoxmts held reasonable ox 
proper 

( 1 ) $ 200 . 

U.S.—Barrineau v. Carolina Milling 
Co., D.C.S.C., 62 F.Supp. 197. 

(2) $400. 

Xj.s. —u. S. V. 9,890 Acres of Land, 
More or Less, Situate in Towns of 
Brookhaven and Southampton, Suf¬ 
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folk County, N. T., D.C.N.T., 57 F. 
Supp. 626. 

Valenstein v. Bayonne Bolt 
Corp., D.C.N.Y., 6 F.R.D. 363. 

(3) $600 

U.S.—Woods V. Pielel, C.C.A.Ill., 187 
F.2d 453. 

(4) $1,200. 

U.S.—Penmac Corp. v. Falcon Pen¬ 
cil Corp., D.C.N.Y., 62 F.Supp. 358. 

(5) $1,500. 

U.S.—John B. Stetson Co, v. Stephen 
L. Stetson Co., D.C.N.Y., 58 F. 

Supp. 586. 

Gold Seal Importers v. Morris 
White Fashions, D.C.N.Y., 4 F.R.D. 
386, affirmed, C.C.A., 155 F.2d 660. 

(6) $1,920. 

U.S.—^Alfred Bell & Co. v. Catalda 
Fine Arts. D.C.N.Y., 86 F.Supp. 

399, modified on other grounds, C. 
A., 191 F.2d 99. 

(7) $2,500. 

U.S.—Soya Processing Co. v. Sirota, 
D.C.N.Y., 104 F.Supp. 428. 

(8) $3,500. 

U.S.—Strong v. Broward County Ken¬ 
nel Club, D.C.Fla., 77 F.Supp. 262, 
appeal dismissed, C.A., 170 F,2d 
72. 

(9) $10,000. 

U.S.—Dysart v. Remington Rand, 
Inc., D.C.Conn., 96 F.Supp. 655, 
appeal dismissed, C.A., 188 F.2d 
306. 

(10) $12,500. 

U.S.—^Milwaukee Towne Corp. v. 
Loew’s Inc., D.C.IIL, 139 F.Supp. 
809. 

(11) $18,000. 

U.S.—^Robertshaw-Fulton Controls 
Co. V. Patrol Valve Co., D.C.Ohio, 
106 F.Supp. 427, affimfied, C.A., 210 
F.2d 146. 

(12) $75,000 in one proceeding, and 
$25,000 in another proceeding. 

U.S.—Mallonee v. Fahey, F,C.Cal., 
122 F.Supp. 472. 
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arises which will affect the introduction of a large amount 
of evidence, the proper party may apply for instructions 
by the court to the master on the subject. 

Rule 53 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., outlines the procedure to be followed 
when the power to refer a case to a master has been 
exercised by the court.^^ The master is given the 
power to regulate the proceedings before him, and is 
authorized to take all measures necessary for the 
proper performance of his duties under the order 
of reference.^'^ An abuse of discretion by the mas¬ 
ter in conducting the proceedings may warrant an 
application to the court for relief, but such appli¬ 
cations generally are not encouraged, and the courts 
are usually reluctant to dictate to the master how 
to conduct the proceedings before him, since such 
interference would tend to defeat the very purpose 
of the reference.The court may specify the time 
and place for the hearing on the reference,^^ but if 
the court does not do so, the matter is then properly 
left to the discretion of the master^^ as limited by 
such provisions of the Rules or statutes as may ap- 
ply.32 

The credibility of witnesses testifying before the 
master is for the master to determine, and it is not 
the province of the district court to question all the 
testimony of the witnesses. 


A party is not necessarily deprived of a fair trial 
because he has not been afforded an opportunity to 
present oral argument to the master, particularly 
where the party has failed to assert and insist on the 
right to present an oral argument.^^ 

Instructions to master. When difficult questions 
of law arise on a reference, the decision on which 
may admit or exclude a large amount of evidence, 
the party aggrieved by the master’s rulings may ap¬ 
ply to the court for instructions to the master on the 
subject,^^ but usually such applications are granted 
only in extraordinary cases.Thus, where a mas¬ 
ter determines and rules that writings should be 
admitted into evidence because they are material^ 
relevant, and necessary, the master’s decision in such 
respect will not be disturbed on an application for in¬ 
structions unless clearly erroneous. 

Former practice. Prior to the adoption of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., if a 
reference was made in a case which was governed 
by the Conformity Act, the mode of procedure be¬ 
fore the master or referee was such as the state stat¬ 
utes prescribed.In equity cases the mode of pro¬ 
cedure was such as was prescribed by the Equity 
Rules,^^ and under the Equity Rules, it was held 
that a special master appointed to determine a cor- 


26. U.S.—Connecticut Importing Co. 
V. Frankfort Distilleries, D.C.Conn., 
42 F.Supp. 225. 

27. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
D C.Pa , 92 F.Supp. 969. 

28. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
supra. 

29. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
supra. 

30. U S.—Bair v. Bank of America 
Nat. Trust & Savings Ass’n, C.C.A. 
Mont., 112 F.2d 247, certiorari de¬ 
nied 61 S.Ct. 61, 311 U.S. 684, 85 
LEd. 441. 

31. U.S.—Bair v. Bank of America 
Nat. Trust & Savings Ass’n, supra. 

32. IReference to conduct supplemeu- 
tary proceeding 

Where reference was made to con¬ 
duct supplementary proceeding, pro¬ 
cedure would he governed by provi¬ 
sions of Federal Pules of Civil Pro¬ 
cedure, Pules 53 (d) (1), and 69 (a), 
as well as by such state statutes as 
would apply. 

U.S.—Bair v. Bank of America Nat. 
Trust & Savings Ass’n, supra. 

33. U.S.—Boone v. Equitable Hold¬ 
ing Co., D.C.W.Va., 32 F.Supp. 896, 
reversed on other grounds, C.C.A., 
Beckley Nat. Bank v. Boone, 115 
F.2d 513, certiorari denied Boone 


V. Equitable Holding Co., 61 S.Ct. 
835, 313 U.S. 558, 85 L.Ed. 1519. 

34. U.S.—Helene Curtis Industries, 
Inc. V. Sales Affiliates, Inc., C.A. 
N.Y, 233 F.2d 148, certiorari de¬ 
nied 77 S.Ct. 101, 352 U.S. 879, 1 D. 
Ed.2d 80, rehearing denied 77 S.Ct. 
260, 352 U.S. 945, 1 L.Ed.2d 240. 

35. U.S.—Cold Metal Process Co. v 
United Engineering & Foundry Co., 
D C Pa., 92 F.Supp. 969. 

Pathe Laboratories v, DuPont 
Film Mfg. Corporation, D.C.N.Y., 3 
F.P.D. 11. 

36. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co., 
D.C.Pa., 92 F.Supp. 969. 

Pathe Laboratories v. DuPont 
Film Mfg. Corporation, D.C.N.Y., 3 
F.P.D. 11. 

37. U.S.—Pathe Laboratories v. Du¬ 
Pont Film Mfg. Corporation, su¬ 
pra. 

38. U.S.—Murrell v. Snead & Co., C. 
C.A.N.J., 84 F.2d 966. 

U. S. V. Bethlehem Steel Corpo¬ 
ration, D.C.Pa., 26 F.Supp. 259. 

25 C.J. p 820 note 68—34 C.J. p 51 
note 17 [bj. 
l^ocal practice 

Under Conformity Act, where cause 
was referred under authority of state 
statute, referee followed the local 
practice and modes of proceeding as 
near as could be. I 


' U.S.—Tiernan v. Chicago Life Ins. 
Co., Kan., 214 F. 238, 131 C.C.A. 
284. 

Trial under common-law, state, or 
stipulated practice 
Where jury was waived m an ac¬ 
tion at law, the case could be tried 
before a referee either under the 
common-law practice, or the state 
practice adopted expressly or tacit¬ 
ly by the trial court, or under such 
practice as was stipulated by the 
parties. 

U.S.—City of Cleveland v. Walsh 
Const. Co., C.C.A.Ohio, 279 F. 57. 

39. Continuance 

(1) In condemnation proceedings, 
wherein petitioner filed claims, which 
were referred to a master, court did 
not err in denying petitioner’s motion 
for continuance under Equity Rules, 
Rule 59, providing that party at 
whose instance reference to master 
is made shall cause the order of ref¬ 
erence to be presented within twenty 
days from time it was made, where 
there was sufficient showing of ne¬ 
cessity for a speedy hearing, and 
petitioner made no objection to the 
setting of the date when his first re¬ 
quest for continuance was granted, 
with understanding that case was 
required to be ready for trial at date 
set. 

U.S.—Ferribee v. Albers, C.C.A.Ill.,. 
97 F.2d 759, certiorari denied Fer- 
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poration’s financial status in a suit for a receiver¬ 
ship could appoint auditors and place them in pos¬ 
session of the corporation’s books,and the court, 
in appointing such master, could require him to em¬ 
ploy auditors to investigate and report.^^ 

§ 899. --- Reception of Evidence 

A master Is authorized to require the production of 
all evidence on any matter embraced in the reference, 
and may, unless otherwise directed by the reference, rule 
on the admissibility of evidence. 

Rule 53 (c) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., prescribing powers of masters, 
contains the provision that the master may require 
the production before him of evidence on all mat¬ 
ters embraced in the reference, including the pro¬ 
duction of all books, papers, vouchers, documents, 
and writings applicable thereto,^^ When witnesses 
have testified orally before a master, and it is shown 
that there is documentary evidence which may sup¬ 
plement or discredit such testimony, it is discretion¬ 
ary with the master whether to require the produc¬ 
tion of such evidence.^^ 

Rule 53 (c) further provides that the master may 
rule on the admissibility of evidence unless other¬ 
wise directed by the order of reference. It has been 
held that this provision of the Rule leaves to the 
master whether to rule on the admissibility of evi¬ 
dence, or, in the alternative, to note objections and 
leave it to the court on review to pass on the ob¬ 
jections,^^ and it also has been held that in the ab¬ 
sence of any direction to the contrary, and in the 
absence of any special circumstances, all questions 


relating to the relevancy and materiality of docu¬ 
mentary evidence should be left to the master.^^ 

Where a master is appointed to act as auditor at 
a pre-trial examination and to make a report to the 
court, if the attorney for the party requesting the 
examination attends the hearing before the auditor 
the attorney may be permitted to examine the wit¬ 
ness orally,but if the attorney does not attend the 
examination he may be permitted to examine the 
witness by means of written interrogatories.^'^ 

Rule S3 (e) (1) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., provides that in an action to be 
tried without a jury the master, unless otherwise di¬ 
rected by the order of reference, shall file with his 
report a transcript of the proceedings and of the 
evidence and the original exhibits. It has been held 
that if a master is required to file with his report 
a transcript of the evidence, the evidence at the 

hearing must be taken stenographically.^S 

After the hearings before a master have been con¬ 
cluded and the master’s report has been made, the 
master may properly refuse a request by one of the 
parties to reopen the case for the purpose of intro¬ 
ducing further testimony where it appears that the 
moving party had ample opportunity to present his 
entire case.^^ 

§ 900. Reports, Findings, and Conclusions 

A master is generally required to make such findings 
of fact as are necessary to the decision. 

Rule 53 (e) (1) of the Federal Rules of Civil Pro- 


ribee v. U. S., 59 S.Ct. 153, 305 
U.S. 646, S3 L.Ed. 418. 

Application for order directing* mas¬ 
ter to report 

Equity Rules, Rule 60, authoriz¬ 
ing application to court for order di¬ 
recting master to report provided 
proper remedy for expediting report. 
U.S.—U. S. V. Sterling, C.C.A.N.T., 70 
F.2d 708, certiorari denied Com¬ 
mercial Trust Co. of New York v. 
U. S., 55 set. 97, 293 U.S. 584, 79 
L.Ed. 679. 

40. U.S.—Ramsey v. Home Mortg. 
Co., D.C.N.C., 47 F.2d 621, reversed 
on other grounds, C.C.A., Home 
Mortgage Co. v. Ramsey, 49 F.2d 
738. 

41. U.S.—Ramsey v. Home Mortg. 
Co., D.C.N.C., 47 F.2d 62l, reversed 
on other grounds, C.C.A., Home 
Mortgage Co. v. Ramsey, 49 F.2d 
738. 

42. tTnder former Equity Rules 

(1) In trial of all equity matters 
before master, all evidence should 
be heard or statement thereof made 
with certain exceptions. 


U.S.—Hughes V. Reed, C.C.A.Okl., 46 
F.2d 435. 

(2) Where a party filed an ac¬ 
count before the master, the other 
party was not required to except 
thereto to entitle him to introduce 
contradictory evidence. 

U S.—Armstrong v. Belding Bros. & 
Co., D.CConn., 280 P. 895, affirmed, 
C.C.A., 297 F. 728, certiorari de¬ 
nied 44 S.Ct, 459, 265 U.S. 585, 68 
L.Ed. 1192. 

43. U.S.—Titus V, Rorick, C.C.A. 
Ohio, 167 F.2d 571, certiorari de¬ 
nied Titus V. Spitzer-Rorick Trust 
& Sav. Bank, 69 S.Ct. 44, 335 U.S. 
822, 93 L.Ed. 376. 

44. U.S.—^U. S. V. Southerly Portion 
of Bodie Island, Nags Head Tp., 
Dare County, State of N. C., D.C. 
N.a, 19 F.R.D. 313. 

Under former Equity Rules 

On application master was re¬ 
quired to permit question of admis¬ 
sibility to be certified to court. 

U.S.—Hughes V. Reed, C.C.A.Okl., 46 
F.2d 435. 


45. U.S.—Pathe Laboratories v. Du-- 
Pont Film Mfg. Corporation, D.C. 
N.Y., 3 F.R.D. 11. 

46. U.S.—Newcomb v. Universal 
Match Corporation, D.C.N.Y., 25 F. 
Supp. 169. 

47. U.S.—Newcomb v. Universal 
Match Corporation, supra. 

48. Eecision prior to 1948 amend¬ 
ment 

Rule 80 (a) of the Federal Rules 
of Civil Procedure which provided 
that a master may direct that evi¬ 
dence be taken stenographically was 
abrogated by the amendment of 1948, 
but it was held prior to the amend¬ 
ment that Rule 80 (a) did not change 
the plain meaning of Rule 53 (e) (1) 
requiring a master to file with his 
report a transcript of the evidence. 
U.S.—In re A. Maggioli Co., D.C. 
Mass, 3 F.R.D, 83. 

49. U.S.—Massachusetts Mut. Life 
Ins. Co. V. Murphy, D.C.Mass., 45 
F.Supp. 826, affirmed, C.C.A., O’Hara 
V. Murphy, 137 F.2d 154, certiorari 
denied 64 S.Ct. 261, 320 U.S. 795 
88 UEd. 480. 
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cedure, 28 U.S.C.A., provides that the master shall 
prepare a report on the matters submitted to him 
by the order of reference and, if required to make 
findings of fact and conclusions of law, he shall 
set them forth in his report. The Rule further pro¬ 
vides that he shall file the report with the clerk 
of the court and in an action to be tried without a 
jury, unless otherwise directed by the order of ref¬ 
erence, shall file with it a transcript of the proceed¬ 
ings and of the evidence and the original exhibits. 
The clerk shall forthwith mail to all parties notice 
of the filing.^^ The Federal Rules of Civil Proce¬ 
dure contemplate that in an action to be tried with¬ 
out a jury, if a reference is made, the master will be 
required to make findings of fact,^^ and, while a 
master need not resolve all issues of fact,^^ he must 
make such findings as are necessary to the deci- 
sion.®3 In a land condemnation case it is not neces¬ 
sary for the master to find the detailed evidence 
which has been recorded.^^ 

Where a master has died before he has made his 
findings but after the testimony has been taken, the 
court may properly direct the successor master to 
base his findings and report on the evidence taken 

by his predecessor.5 5 

The fact that the master does not include with 
his report a transcript of the testimony does not nec¬ 
essarily constitute a violation of Rule 53 (e) (1) pro¬ 
viding that the master shall file a report, and, in an 
action to be tried without a jury, unless otherwise 
directed by the order of reference, shall file with it 
a transcript of the proceedings and of the evi¬ 


dence.5® When the taking of testimony has been 
completed, if neither party has ordered a transcript 
of the testimony the master may acquaint the parties 
with the requirement of Rule 53 (e) (1) as to the fil¬ 
ing of the transcript with the master’s report, and 
suggest that the cost of securing the transcript be 
divided in the first instance equally between the par¬ 
ties, with the court later, in its discretion, taxing this 
item of expense as costs but if the parties fail 
or refuse to procure a transcript of the testimony 
from the reporter so that it can be included in the 
master’s report, neither party may thereafter object 
to the failure of the master to file the transcript with 
the report,^s and in such circumstances the refusal 
of the court to require that a transcript of the testi¬ 
mony be filed with the report does not necessarily 
constitute an abuse of discretion.^^ Where an ac¬ 
tion was instituted before the Rule took effect, and 
the order of reference did not require a report of the 
evidence, and no stenographer attended the hearings, 
an objection to the master’s failure to file a tran¬ 
script of the stenographer’s notes was overruled.^^' 

Although Rule 53 (e) (1) authorizes the court to 
refer both issues of law and issues of fact to a mas¬ 
ter, it does not mean that the master is clothed with 
authority, by such a reference, to make a final de¬ 
termination of all the issues.^^ 

§ 901. -- Objections; Failure to Object 

When a master makes a report in an action to be 
tried without a jury, any objections to the report must 
be filed within the time specified or they will be deemed 
to have been waived; but in a trial by jury, objections 


50. TTnder former Ectuity Rules 

(1) Equity Rules did not require 
that any notice be driven of the filing* 
of the report. 

Puerto Rico.—Berwind-White Coal 

Mm. Co. V. Borinquen Sug-ar Co., 
7 Puerto Rico Fed. 548. 

(2) Under Equity Rule 83, provid¬ 
ing- that as soon as his report was 
ready the master should return it 
to the clerk’s office, it was held that 
a master’s report was ready when it 
was written. 

U.S.—Hatch V. Indianapolis & Spring-- 
field R. Co., ac.lnd., 9 F. 856, 11 
Biss. 138. 

Jury actions 

For a discussion of procedure in 
jury actions referred to under Rule 
63 and effect of report of special 
master see 3 F.R.I). 184. 

61. U.S.—Connolly v. G-ishwiller, C. 
C.A.I11., 162 F.2d 428, certiorari 
denied 68 S.Ct. 166, 332 U.S, 825, 
92 L.Ed. 400. 

Purpose of fiudiug-s of fact is so 

master’s conclusions may be ade¬ 
quately reviewed by trial judgre, j 


U.S.—^U. S. V. Cunningham, C.A.N.C., 
246 F.2d 330. 

Overruling of requested findings 

Where special master, in response 
to objections to his failure to find 
specified facts, made two additional 
findings of fact, other findings re¬ 
quested would be overruled for rea¬ 
sons given by special master in re¬ 
port. 

U.S.—^Newspaper Readers Service v. 
Canonsburg Pottery Co., D.C.Pa., 81 
F.Supp. 99, reversed on other 
grounds. C.A., 176 F.2d 945. 

Re-view of referee’s findings 

Rule requiring findings of fact and 
conclusions of law need not be ap¬ 
plied on review of a referee’s find¬ 
ings when referee has complied with 
such Rule. 

U.S.—U. S. V. Bethlehem Steel Cor¬ 
poration, B.C.Pa., 26 F.Supp. 259. 

52. U.S.—Skinner v. Aluminum Co. 
of America, D.C.Pa., 105 F.Supp. 
636. 

53. U.S.—Crosby v. Pacific S. S. 
Lines, C.C.A.Cal., 133 F.2d 470, i 
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certiorari denied 63 S.Ct. 1166, 319 

U. S. 752, 87 LEd. 1706. 

Skinner v. Aluminum Co. of 
America, D.C.Pa., 105 F.Supp. 635. 

54. U.S.—^U. S. V. 1146 32 Acres of 
Land in Victoria County, D.C.Tex., 
20 F.R.D. 21. 

55. D.C.—D. M. W. Contracting Co. 

V. Stolz, 158 F.2d 405, 81 U.S.App. 
D.C, 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 

56. U.S.—Bynum v. Baggett Transp. 
Co., C.A.Ala., 228 F.2d 566. 

57. U.S.—In re A. Maggioli Co., D.C. 
Mass., 3 F.R.D. 83. 

58. U.S.—^In re A. Maggioli Co., su¬ 
pra. 

59. U.S.—Bynum v. Baggett Transp. 
Co., C.A.Ala., 228 F.2d 566. 

60. U.S.—Sullivan v. B. S. Canner, 
Inc., D.C.Mass., 33 F.Supp. 500. 

61. D.C.—^D. M. W. Contracting Co. 
V. Stolz, 158 P.2d 405, 81 U.S.App. 
D.C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE § 901 


to the master's report generally do not have to be made 
until the trial. 

Rule 53 (e) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides for the filing of objec¬ 
tions to a master’s report.^^ provision of Rule 

53 (e) (2) for filing objections to the master’s report 
applies only to actions to be tried without a jury.^^ 
The failure to file objections to a master’s report 
may operate as a waiver,and if a master has made 
certain required calculations for one purpose, and 
the case is again referred to the master for further 
findings, such findings may be based on the calcula¬ 
tions previously made, and if at the time the original 
report was filed there was no exception to the mas¬ 
ter’s calculations, such calculations may not be re¬ 
opened on the further reference.^5 ^ motion to 

strike the report will be considered as written objec¬ 


tions to the report.®® 

While Rule 53 (e) provides in general terms for 
objections to a master’s report in non jury actions, in 
jury actions it provides only for ^'objections in point 
of law.”®*^ Ordinarily, if a party to a jury action 
desires to object to the master’s report, the objec¬ 
tions may be made at the trial,and generally there 
is no justification for the filing of written objec¬ 
tions and hearing thereon in cases to be tried by a 
jury.®^ Thus, in an action to be tried by a jury the 
failure to file objections to the master’s report prior 
to trial does not make the findings of the master con¬ 
clusive.'^® However, in an action to be tried by a 
jury the court may require that any objections in 
point of law to the master’s report shall be filed 
within a specified time after the report is filed.'^^ 


62. Exceptions under former prac¬ 
tice and ibearingr thereon 

(1) Under Equity Rules, Rule 66, 
a burden rested on an exceptant who 
wished to have the report modified 
or set aside to formulate exceptions 
proper in form and adequate in their 
critical content, and thereafter suc¬ 
cessfully to maintain their validity. 
U.S.—Fleischer Studios v. Ralph A. 

Freundlich, Inc., D.C.N.T., 14 F. 

Supp. 401, 

(2) Trial court acted as review¬ 
ing- court, and considered only mat¬ 
ters clearly presented in exceptions, 
and vague, indefinite, and uncertain 
exceptions, where issues were large¬ 
ly questions of fact, would not be 
considered. 

U.S.—Savage v. Monarch Royalty 

Corporation, C.C.A.Okl., 64 F.2d 650 

—Thomson Mach. Co. v. Sternberg, 

U.C.Ill., 55 F.2d 715. 

Fleischer Studios v. Ralph A. 

Freundlich, Inc., supra. 

21 C.J. p 620 note 12 [b]. 

(3) Fact that master’s report did 
not separately set out facts found 
with precision and certainty did not 
justify exceptant in filing only gen¬ 
eral exceptions to report, the reme¬ 
dy being by request to master to 
comply with duties or motion to 
court to recommit for such purpose. 
U.S.—Savage v. Monarch Royalty 

Corporation, supra. 

(4) Exception not containing ref¬ 
erence to supporting evidence, if 
any, in record relating to elements 
mentioned, was held too indefinite 
and uncertain, 

U.S.—Thomson Mach. Co. v. Stern¬ 
berg, supra. 

(5) If master by his report stated 
facts correctly but erred as to his 
legal conclusions, party against whom 
he erred was not required to except 
to the report but could bring legal 
question to attention of the court. 


U.S.—First Nat. Bank v. Bell, C.C.A. 
Tenn.. 97 F.2d 683. 

(6) When master's results were 
disapproved and discarded by dis¬ 
trict court, another reference or a 
substitution of detailed findings by 
court was required. 

U.S.—Southwestern Bell Telephone 
Co. V. City of San Antonio, C.C.A. 
Tex, 75 P.2d 880, certiorari denied 
City of San Antonio v. Southwest¬ 
ern Bell Telephone Co., 55 S.Ct. 
835, 295 U.S. 754, 79 L.Ed. 1698. 

trnder Equity Buies, Buie 66 

(1) Where no proper exceptions 
were filed within twenty days to re¬ 
port of master, the report stood con¬ 
firmed. 

U.S.—Tennessee Pub. Co. v. Car¬ 
penter, C.C.A.Tenn., 100 F.2d 728, 
certiorari denied 59 S.Ct. 775, 306 
U.S 659, 83 L.Ed. 1056—Savage v. 
Monarch Royalty Corporation, C.C. 
A.OkL, 64 F.2d 650. 

Seaboard Nat. Bank v. Rogers 
Milk Products Co., D.C.N.T., 54 F,2d 
411. 

(2) Permitting the filing of addi¬ 
tional exceptions to master’s report 
after expiration of twenty-day peri¬ 
od was error. 

U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

(3) Contention that notice from 
clerk’s office stated incorrectly the 
date of expiration of time for filing 
exceptions to master’s report and that 
filing of exceptions was withheld as 
a result of conversation with clerk 
did not show sufficient reason for 
setting aside approval of master’s 
report in ordinary reference, but 
where reference provided that mas¬ 
ter’s findings and conclusions should 
be subject to review by court, ap¬ 
proval of master’s report would be 
set aside and exceptions considered, 
even though not filed within twenty 
days after report was filed, 
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'U.S.—Simmons Co. v. Champion 
Spring Co., D.C.Ohio, 82 F.Supp. 
910. 

63. U.S.—^Daley v. Evans Case Co., 
D.C.Mass., 1 F.R.D. 270. 

64. U.S.—Santa Cruz Oil Corpora¬ 
tion V. Allbnght-Nell Co, C.C.A. 
Ill., 115 F.2d 604. 

65. U.S.—Harrington v. Empire 
Const. Co., D.C.Md., 71 F.Supp. 324, 
modified on other grounds, C.C.A., 
167 F.2d 389. 

66. U.S.—In re Blakesley, D.C.Mo., 
27 F.Supp. 980. 

67. D.C.—Shima v. Brown, 133 F.2d 
48, 77 U.S.App.D C. 115, certiorari 
denied 63 S.Ct. 982, 318 U.S. 787, 87 
L.Ed. 1154. 

68. U S.—Daley v. Evans Case Co., 
D.C.Mass., 1 F.R.D. 270. 

69. U.S.—Daley v. Evans Case Co., 
supra. 

70. D.C.—Shima v. Brown, 133 F. 
2d 48, 77 U.S.App.D.C. 115, certio¬ 
rari denied 63 S.Ct. 982, 318 U.S. 
787, 87 L.Ed. 1154. 

71. U.S.—Connecticut Importing Co. 
V. Frankfort Distilleries, D.C.Conn., 
42 F.Supp. 225, 227. 

Purpose of exceptions prior to trial 
“Under Rule 53 (e) (3) the parties 
are entitled to be heard on any ob¬ 
jections m point of law to the Mas¬ 
ter’s report. Obviously it will be 
advisable that any such objections 
shall be disposed of before trial. 
This will not merely shorten the tri¬ 
al by eliminating the hiatus which 
would he caused by extensive argu¬ 
ments in the midst of trial, but also 
will enable the parties in preparing 
for trial to know as nearly as may 
be the situation with which they 
will be confronted. To this end, I 
shall require that any party object¬ 
ing to the report shall do so by fil¬ 
ing written exceptions within 20 
days after the report is filed.” 
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Subsection (3) of Rule 53 (e) provides that in an 
action to be tried by a jury the master’s finding’s on 
issues submitted to him are admissible as evidence 
of the matters found, and may be read to the jury, 
subject to the ruling- of the court on any objections 
in point of law which may be made to the report. 
This Rule makes the findings of the master in a 
jury action merely evidence unless the parties stipu¬ 
late that the findings shall be final,2 and the absence 
of objections in a jury action does not amount to a 
stipulation that the master’s findings of fact shall 
be iinaL'^2 

§ 902. - Report as Evidence 

In an action to be tried by a jury, a master’s report 
Is evidence. 

It is apparent, under Rule 53 (e) (3) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., that in 
an action to be tried by a jury a master’s report is 
evidence,and this principle was followed before 
the adoption of the Federal Rules.'^^ The express 


provision of the Rule that in jury actions the master 
shall not be directed to report the evidence, con¬ 
templates that the jury shall not be burdened with 
the testimony underlying the findings, and hence 
any offer to show the content of the evidentiary 
record before the master would be excluded."^® 

§ 903. - Conclusiveness 

A master’s findings of fact are presumptively correct, 
and must be accepted by the court unless clearly erro¬ 
neous. 

A master to whom a reference has been made acts 
only in an advisory capacity,and his report is ad¬ 
visory only,"^® and is of no effect until confirmed by 
the court.'^^ Rule 53 (e) (2) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., provides that in an 
action to be tried without a jury the court shall 
accept the master’s findings of fact unless clearly 
erroneous.s^ In an action to be tried without a 
jury, the court does not have the right to reconsider, 
weigh, and evaluate evidence to arrive at its own 
independent conclusions,^^ and the court may not 


U.S.—Connecticut Importing Co. v. 
Frankfort Distilleries, supra. 

72. DC.—Shima v. Brown, 133 F.2d 
48, 77 U.S.App.D.C. 115, certiorari 
denied 63 S Ct. 982, 318 U.S. 787, 87 
UEd. 1154. 

73. D.C.—Shima v. Brown, supra. 

74. U S.—Connecticut Importing Co. 
V. Frankfort Distilleries, D.C.Conn., 
42 F.Supp. 225. 

Daley v. Evans Case Co., D.C 
Mass., I F.R.D. 270. 

Prima facie evidence 

Under Civil Procedure Rules and 
under Massachusetts law, the report 
of a master making a simple finding 
in favor of one of the parties, with¬ 
out reporting the evidence, is prima 
facie evidence and, in the absence 
of other evidence at the trial on the 
issue before the court, requires judg¬ 
ment in accordance with the mas¬ 
ter’s finding. 

U.S.—Cabel v. U. S., C.C.A.Mass., 113 
F.2d 998. 

75. U.S.—In re Peterson, IST.Y., 40 S. 
Ct. 543, 253 U.S. 300, 64 L.Ed. 919. 

Industrial Bankers Securities 
Corporation v. Higgins, C.C.A.N.T., 
104 F.2d 3 77. 

Oklahoma Gas & Electric Co. v. 
Bates Expanded Steel Truss Co., D. 
C.Del, 34 F.2d 547. 

Effect of report 

Where case was referred to an au¬ 
ditor, the parties remained as free 
to call, examine, and cross-examine 
witnesses as though report had not 
been made, and no incident of jury 
trial was modified or taken away ei¬ 
ther by preliminary, tentative hear¬ 
ing before the auditor or by the use 


to which his report was put. A court 
had right to disapprove of an audi¬ 
tor’s report in toto and could ap¬ 
prove report in part and disapprove 
It in part. 

U.S.—Gay v. U. S., C.C.A.Ill., 118 F. 
2d 160. 

76. U S.—Connecticut Importing Co. 
V. Frankfort Distilleries, D.C.Conn., 
42 F Supp. 225. 

77. U S.—In re Mifflin Chemical 
Corporation, C.C.A.Pa., 123 F.2d 
311, certiorari denied Sheridan v. 
Rothensies, 62 S.Ct. 804, 315 U.S. 
815, 86 L.Ed. 1213. 

78. U.S.—In re Philpott, D.C.W.Va., 
37 F.Supp. 43. 

D.C.—D. M. W. Contracting Co. v. 
Stolz, 158 F.2d 405, 8l U.S.App. 
D.C. 334, certiorari denied 67 S.Ct 
980, 330 U.S. 839, 91 L.Ed. 1286. 

Prior to adoption of Pederal Buies 

(1) Under Equity Rules, Rule QIV 2 , 
master’s report was only advisory 
where reference is made by consent 
of both parties to an agreed master. 
U.S.—Lone Star Gas Co. v. City of 

Fort Worth, C.C.A.Tex., 93 F.2d 
584, certiorari denied City of Fort 
Worth V. Lone Star Gas Co., 58 S. 
Ct. 943, 304 U.S. 562, 82 L.Ed. 1529, 
rehearing denied 58 S.Ct. 1044, 304 
U.S. 589, 82 L.Ed. 1549. 

(2) Prior to Equity Rule 61%, a 
distinction was drawn between in¬ 
voluntary and consent references, 
and if a reference was ordered with¬ 
out consent of parties, report would 
be advisory only, but if reference 
was with consent of all parties, find¬ 
ings were presumptively correct. i 
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U.S.—Hitner v. Diamond State Steel 
Co., D.C.DeL, 207 F. 616. 

21 C.J. p 625 note 92. 

79. U.S—In re Philpott, D.C.W.Va., 
37 F.Supp. 43. 

D.C.—D. M. W. Contracting Co. v. 
Stolz, 158 F.2d 405, 81 U.S.App. 
D.C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 
Subsequent confirmation required for 
validity 

Thing being done by a master is 
a judicial incident, and, therefore, it 
is necessarily subject to such judi¬ 
cial standards as are applicable to 
any performance of it by the court 
Itself, and, if it is of nature or con¬ 
sequence of a culminating judicial 
result, that which the master has 
done can only have legal validity 
through some form of subsequent 
confirmation or approval on part of 
court. 

U.S.—Schwimmer v. U. S., C.A.Mo., 
232 F.2d 855, certiorari denied 77 
S.Ct. 48, 352 U.S. 833, 1 L Ed.2d 
52. 

80. Buie regulates conduct of trial 
judge 

Rule as set out in text is regula¬ 
tion of the conduct of the trial judge 
and not that of appellate court. 

U.S.—Adams County v. Northern 
Pac. Ry. Co., C.C.A.Wash., 115 F. 
2d 768. 

81. U.S.—Bynum v. Baggett Transp. 
Co., C.A.Ala., 228 F.2d 566. 

U. S. V. 15,3 Acres of Land in 
the City of Scranton, D.C.Pa, 154 
F.Supp. 770. 

Weight of evidence 

A special master’s findings, sup¬ 
ported by sufficient evidence, on ac- 
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refuse to recognize the master’s findings, or es¬ 
cape the conclusion to which the findings lead,^^ 
merely because of a difference in personal persua¬ 
sion on the evidence, or a dissatisfaction with the 


result reached.s^ 

A master’s findings of fact are presumptively cor¬ 
rect,and the court is bound to accept the master’s 
findings of fact unless they are clearly erroneous,^® 


counting, are final and must be ac¬ 
cepted by district court as control¬ 
ling on motion to confirm master’s 
report, if findings are not clearly er¬ 
roneous, even though court may dif¬ 
fer from master as to weight of evi¬ 
dence. 

U.S.—Pallma v. Fox, D.C.N.T., 93 F. 
Supp. 134. 

82. U.S.—Krmsley v. United Artists 
Corp., C.A.IIL, 225 F.2d 579—Fer- 
roline Corp. v. General Aniline & 
Film Corp., C A.Ill., 207 F 2d 912, 
certiorari denied 74 S.Ct. 678, 347 
U.S. 953, 98 L.Ed. 1098, rehearing 
denied 74 S.Ct. 784, 347 U.S. 979, 
98 L.Ed. 1118, and 75 S.Ct. 19, 348 
U.S. 851, 99 L.Ed. 671—Sanitary 
Farm Dairies v. Gammel, C.A.Minn., 
195 F.2d 106. 

83. U.S.—Sanitary Farm Dairies v. 
Gammel, supra. 

U. S. V. 15.3 Acres of Land in 
the City of Scranton, D.C.Pa., 154 
F.Supp. 770. 

84. U.S.—Krmsley v. United Artists 
Corp., CA.I11., 225 F.2d 579—Fer- 
roline Corp. v. General Aniline & 
Film Corp., C.A.I11,, 207 F.2d 912, 
certiorari denied 74 S.Ct. 678, 347 
U S. 953, 98 L.Ed. 1098, rehearing 
denied 74 S.Ct. 784, 347 U.S. 979, 
98 L.Ed. 1118, and 75 S.Ct. 19, 348 
U.S. 851, 99 L.Ed. 671—Sanitary 
Farm Dairies v. Gammel, C.A. 
Minn., 195 F.2d 106. 

U. S. V. 15.3 Acres of Land in 
the City of Scranton, D.C.Pa., 154 
F.Supp. 770. 

Dissatisfaction not sufficient 

“It is the general rule that where 
a Master has been appointed under 
Rule 53 (e) his findings should not 
be disturbed merely because the tri¬ 
al court is of a different opinion or 
dissatisfied with the Master’s find¬ 
ings.’’ 

U.S.—Leader Clothing Co. v. Fidel¬ 
ity & Cas. Co. of IST. Y., C.A.Kan., 
237 F.2d 7, 11. 

85. U.S.—In re Philpott, D.C.W.Va., 
37 F.Supp. 43. 

Strong* presumption exists in favor 
of validity of factual findings of 
master to whom case has been re¬ 
ferred. 

U.S.—International Nickel Co. v. Ford 
Motor Co., D.C.N.T., 166 F.Supp. 
551. 

Burden of showing* error is on the 

one attacking finding. 

Xj.s.—U. S. V. 15.3 Acres of Land in 
the City ,of Scranton, D.C.Pa., 154 
F.Supp. 770. 

Under former E(iuity Buie 61^ 

(1) A master’s findings of fact and 


of law were treated as presumptively 
correct, but they were subject to re¬ 
view by the trial court. 

U.S.—Mills Alloys v. Stoody Co., C. 
C.A.Cal., 94 F.2d 413, certiorari 
denied Stoody Co. v. Mills-Alloys, 
Inc, 58 set. 1042, 304 U.S. 573, 82 
L.Ed. 1537. 

(2) Report of master, unless ap¬ 
pointed as arbitrator, was presump¬ 
tively correct, and could be rejected 
m whole or m part only when trial 
court was fully satisfied that error 
had been committed. 

U.S —Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 78 F.2d 
752—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

86. U.S.—^Anderson v. Mt. Clemens 
Pottery Co, Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L Ed. 1515, rehear¬ 
ing denied 67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. 699. 

Bynum v. Baggett Transp. Co., 
CA.Ala.. 228 F.2d 566—Krmsley 
V. United Artists Corp., C.A.IIL, 
225 F.2d 579—Nelse Mortensen & 
Co. V. Treadwell, C.A.Wash, 217 
F.2d 325—Patrol Valve Co. v. Rob- 
ertshaw-Fulton Controls Co., C A. 
Ohio, 210 F2d 146—^Ferroline Corp. 
V, General Aniline & Film Corp., 
C.A.IIL, 207 F.2d 912, certiorari 
denied 74 S.Ct. 678, 347 U.S. 953, 

98 L.Ed. 1098, rehearing denied 
74 S.Ct. 784, 347 U.S. 979, 98 L Ed. 
1118, and 75 S.Ct. 19, 348 U.S. 851, 

99 L.Ed. 671—U. S. v. Waymire, C. 
A.Wyo., 202 F.2d 550—Sanitary 
Farm Dairies v. Gammel, C A. 
Minn , 195 F.2d 106—Socony-Vacu- 
um Oil Co. V. Oil City Refiners, C. 
C.A 6, 136 F,2d 470, certiorari de¬ 
nied 64 S.Ct. 368, 320 U.S. 798, 88 
L.Ed. 482—Arrow Distilleries, 
(Mich.) V. Arrow Distilleries, (Ill.), 
C.C.AI1I, 117 F.2d 636—Adams 
County V. Northern Pac. Ry. Co., 

C. C.A.Wash., 115 P.2d 768—Santa 
Cruz Oil Corporation v. Allbright- 
Nell Co., C.C.A.I1L, 115 F.2d 604. 

U. S. V. F. B. Dickinson & Co., 

D. C.Iowa, 147 F.Supp. 707, appeal 
dismissed, C.A, 249 F.2d 316—In¬ 
ternational Nickel Co. v. Ford Mo¬ 
tor Co., D.C.N.T., 166 F.Supp. 551 
—^Aycrigg V. U. S,, D.C.CaL, 136 F. 
Supp. 244—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., D.C.Pa., 132 F.Supp. 597, ap¬ 
peal dismissed, C.A., 221 F.2d 115, 
affirmed 76 S.Ct. 904, 351 U.S. 445, 

100 L.Ed. 732, and affirmed, C.A., 
235 F.2d 224—In re George & John 
Hurt, D.C.CaL, 129 F.Supp. 94— 
U. S. for Use of T. M. Page Corp. 
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V. Hensler, D.C.CaL, 125 F.Supp. 
887—Helene Curtis Industries v. 
Sales Affiliates, D.CNY., 121 F. 
Supp. 490, affirmed, C.A., 233 F.2(i 
148, certiorari denied 77 S.Ct. 101, 
352 U.S. 879, 1 L.Ed 2d 80, rehear¬ 
ing denied 77 S.Ct. 260, 352 U.S. 
945, 1 L Ed.2d 240—In re Federal 
Facilities Realty Trust, D.C.IIL, 97 
F Supp. 622, affirmed in part and 
reversed m part on other grounds, 

C. A., 184 F.2d 1, reversed on other 
grounds Mosser v. Darrow, 71 S, 
Ct. 680, 341 U.S. 267, 95 L.Ed. 927 
—Huston V. U. S., D.C.Pa, 96 F. 
Supp. 999—Hopkins v. General 
Elec. Co., D.C Mass., 89 F.Supp 997 
—Lupton V. Chase Nat. Bank of 
City of New York, D C Neb., 89 F. 
Supp. 393—Rundell v. Box, D.C. 
Colo., 89 F.Supp. 166—Guaranty 
Trust Co. of N. Y. v. Seaboard 
Air Line Ry. Co., D C.FIa. & Va., 
68 F.Supp. 639—Dolan v. Day & 
Zimmerman, D.C.Mass, 65 F.Supp. 
923—Montana Power Co. v. Broad- 
water-Missouri Water Users’ Ass'n, 
DC.Mont., 50 F.Supp. 4, reversed 
on other grounds, C.C.A., 139 F.2d 
998—Collins v. Burton-Dixie Cor¬ 
poration, D.C.S.C., 53 F Supp. 821 
—Andrews v. Andrews & Andrews, 

D. C.N Y., 47 F.Supp. 871—Massa¬ 
chusetts Mut. Life Ins. Co. v. Mur¬ 
phy, D.C.Mass., 45 F.Supp. 826, af¬ 
firmed, C.C.A., O’Hara v. Murphy, 
137 F.2d 154, certiorari denied 64 
S.Ct. 261, 320 U S. 795, 88 L.Ed. 480 
—In re Philpott, D.C.W.Va., 37 F. 
Supp. 43. 

D.C.—D. M. W. Contracting Co. v. 
Stolz, 158 F.2d 405, 81 U.S.App. 
D.C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 

Basis of Buie 

“Rule 53 (e) (2), as well as Rule 
52 (a) which binds this court to ac¬ 
cept the findings of the district judge 
unless clearly erroneous, is based on 
the same principle, long recognized 
in law, that the master or judge who 
personally observes the witnesses is 
in a better position to pass upon 
conflicting testimony and the credi¬ 
bility of witnesses than is a tribunal 
which has neither seen nor heard the 
witnesses.” 

U.S.—Mt. Clemens Pottery Co. v. 
Anderson, C.C.A.Mich., 149 F.2d 461, 
465, reversed on other grounds 66 
S.Ct. 1187, 328 U.S. 680, 90 L.Ed. 
1515, rehearing denied 67 S.Ct. 25, 
329 U.S. 822, 91 L.Ed. 699. 

G-uide in exercise of discretion and 
not limitation on power 

“The government argues that be¬ 
cause there was substantial testi- 
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and may set the master's findings of fact aside only 
if it finds them to be clearly erroneous.®'^ In this 
respect the Rule promulgates no new principle of 
procedure, as such principle has long been recog¬ 
nized by the courts. 

Ordinarily the court must accept the master's find¬ 
ings of fact which are supported by substantial evi¬ 
dence,^ ^ and where there is substantial evidence to 
support the master’s findings of fact it is erroneous 
for the court to reject the findings, jf the evi¬ 
dence adduced before the master is not steno- 


graphically reported, the court is confined in its re¬ 
view to considering whether the report is internally 
consistent, and whether there are errors of law,9l 
and the court will not be able to determine whether 
the evidence supports the findings. 

The rule that the court must accept the master's 
findings of fact unless clearly erroneous is particu¬ 
larly imperative in certain types of litigation,^3 and 
is especially imperative where the master has been 
in close contact with the case for a prolonged period 
of time, has patiently studied the complex questions 


mony supporting the findings of the 
commissioners and because they saw 
and heard the witnesses, the trial 
judge was bound to accept their find¬ 
ings. If this were the law, the right 
of review vested in the trial judge 
by Rule 53, Ped.Rules Civ.Proc., 28 
U.S.C.A., would amount to little, 
for almost always the master or 
commissioners see and hear the wit¬ 
nesses and seldom do they render a 
report which can be said to be with¬ 
out substantial support in the evi¬ 
dence. It was the purpose of the 
rule, where there is a trial without 
a jury, to place ultimate responsibil¬ 
ity for the findings of fact upon the 
judge. Where there has been a ref¬ 
erence to a master, the master’s find¬ 
ings are entitled to special weight 
because he has seen and heard the 
witnesses but they are not given the 
effect of a verdict by a jury. The 
language of the rule is that the court 
shall accept the master's findings un¬ 
less clearly erroneous. This is mani¬ 
festly a guide to be followed in the 
exercise of the discretion vested in 
the District Judge, not a limitation 
upon his powers." 

U.S.—^U. S, V. Twin City Power Co., 

C.A.S.C., 248 F.2d 108, 112, certio¬ 
rari denied 78 S.Ct. 702, 356 IJ.S. 

918, 2 L.Ed 2d 714. 

Commissioner’s report in condemna¬ 
tion proceeding 

Requirement that court shall ac¬ 
cept master’s findings of fact unless 
clearly erroneous is prescribed by 
Rule 71A (h) of the Federal Rules 
of Civil Procedure with respect to 
reports of commissioners in condem¬ 
nation proceedings. 

U.S.—^U. S. V. Cunningham, C.A.N.C., 

246 F.2d 330. 

Situations where findings need not 
be accepted 

It is universally recognized that 
the court is required to accept the 
findings of the master unless they 
are based on a material error in the 
proceedings, a mistaken view of the 
controlling law, evidence totally un- 
suppoi*ted, or a finding which is con¬ 
trary to the clear weight of all the 
evidence. 

tJ.S.—^U, S. V. 15.3 Acres of Land in 


the City of Scranton, D C.Pa., 154 
F Supp. 770—I-XL Eastern Furni¬ 
ture Co. V. Holly Hill Lumber Co., 
D.C S.C., 134 F.Supp. 343, affirmed, 
C.A., 251 F.2d 228. 

Rule not violated 

Where master’s specific findings 
of fact were so construed by review¬ 
ing court as not to be in conflict 
with general findings of fact by trial 
court, there was no violation of re¬ 
quirement that master’s findings of 
fact be accepted unless clearly er¬ 
roneous. 

U.S.—Gay Games v. Smith, C.C.A. 
Ind., 132 F.2d 930. 

87. U.S.—^Leader Clothing Co. v. 
Fidelity & Cas. Co. of N. T., C.A. 
Kan., 237 F.2d 7—Ferroline Corp. 
v. General Aniline & Film Corp., 
C.A.Ill., 207 F.2d 912, certiorari de¬ 
nied 74 S.Ct. 678, 347 U.S. 953, 98 
L.Ed. 1098, rehearing denied 74 S. 
Ct. 784, 347 U.S. 979, 98 L.Ed. 1118, 
and 75 S.Ct. 19, 348 U.S. 851, 99 L. 
Ed. 671—L. R. B. v. Standard 
Trouser Co., C.C.A.4, 162 F.2d 1012. 

In re Riddlesburg Min. Co., D.C. 
Pa., 122 F.Supp. 560, modified on 
other grounds, C.A., 224 F.2d 834. 

88. U.S.—^Adams County v. North¬ 
ern Pac. Ry. Co., C.C.AL.Wash., 115 
P.2d 768. 

U.S.—^Adams County v. Northern Pac. 
Ry. Co., C.C.A.Wash., 115 P.2d 768 
—Santa Cruz Oil Corporation v. 
Allbright-Nell Co,, C.C.A.Ill., 115 
P.2d 604. 

TTnder district court rule 
U.S.—Industrial Bankers Securities 
Corporation v. Higgins, C.G-A,N.T., 
104 F,2d 177. 

XTuder former Equity Rule 61^ 

(1) Court was not bound by mas¬ 
ter’s report merely because it was 
supported by some evidence in a case 
where injunction was sought to re¬ 
strain ordinance fixing telephone 
rates. 

U.S.—Southwestern Bell Telephone 
Co. V. City of San Antonio, D.C. 
Tex., 2 F.Supp. 611, petition de¬ 
nied 4 F.Supp. 570, set aside, C.C.A., 
75 F.2d 880, certiorari denied City 
of San Antonio v. Southwestern 
Bell Telephone Co., 65 S.Ct. 835, 
295 U.S. 754, 79 L.Ed. 1698* 
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(2) Where reference had been made 
at time Equity Rule 61^A was adopt¬ 
ed and there was nothing to indi¬ 
cate an intent to except pending ref¬ 
erences from operation of such Rule, 
power of trial court over master’s 
report was required to be determined 
according to new Rule. 

U.S.—Roosevelt v. Missouri State 
Life Ins. Co., C.C.A.Ark., 70 F.2d 
939. 

89. U.S.—^Anderson v. Mt. Clemens 
Pottery Co., Mich., 66 S.Ct. 1187, 
328 U.S. 680, 90 L.Ed. 1515, rehear¬ 
ing denied 67 S.Ct. 25, 329 U.S. 
822, 91 L.Ed. 699. 

Erroneous view of law 

Court has no right to substitute 
its judgment on disputed issues of 
fact for that of the master, if there 
is substantial credible evidence in 
support of master's finding, unless 
it was induced by an erroneous view 
of the law. 

U.S.—Gainer v. School Bd. of Jeffer¬ 
son County, D.C.Ala., 135 F.Supp. 
559. 

Evidence held to support findings of 
master 

U.S.—Titus V. Rorick, C.C.A.Ohio, 167 
F.2d 571, certiorari denied Titus v. 
Spitzer-Rorick Trust & Sav. Bank, 
69 S.Ct. 44, 335 U.S. 822, 93 L.Ed. 
376. 

90. U.S.—^Ferroline Corp. v. Gener¬ 
al Aniline & Film Corp., C,A.I11., 
207 F.2d 912, certiorari denied 74 
S.Ct. 678, 347 U.S. 953, 98 L.Ed. 
1098, rehearing denied 74 S.Ct. 784, 
347 U.S. 979, 98 L.Ed. 1118, and 75 
S.Ct. 19. 348 U.S. 851, 99 L.Ed. 671 
—First Nat. Bank & Trust Co. of 
Racine v. Village of Skokie, C.A. 
Ill., 190 F.2d 791, certiorari denied 
72 S.Ct. 303, 342 U.S. 909. 96 L.Ed. 
680. 

91. U.S.—^Republican Pub. Co. v. 
American Newspaper Guild, C.A. 
Mass., 172 F.2d 943. 

92. U.S.—Republican Pub, Co. v. 
American Newspaper Guild, supra. 

93. Highly technical patent cases 
U.S.—International Nickel Co. v. 

Ford Motor Co., D.C.N.T., 166 F. 
Supp. 551. 
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involved, and has listened with painstaking- care 
in extended hearings to the arguments and pro¬ 
posals of all the parties who desired to be heard.^^ 

In judging the master’s findings, the court must 
consider the basis of the particular findings under 
consideration.Findings based on oral testimony 
where credibility is involved are entitled to great 
weight, since tlie master had the chance to see and 
observe those who testified,^^ and even where the 
oral testimony is largely uncontradicted, the trial 
court must respect the advantage the master enjoyed 
when he saw and heard the witnesses and was thus 
enabled to judge of their veracity and credibility.^'^ 

A master or referee is not required to believe the 
testimony of a witness even though that testimony 
is uncontradicted and unimpeached, i^^t a master 
or referee who has heard the witnesses is entitled 
to draw his ov/n inferences, even from uncontra¬ 
dicted testimony.^^ However, in order that a mas¬ 
ter or referee may properly make a finding from 
an inference, the inference must be based on prob¬ 
ability and not possibility, and must be reasonably 
drawn from, and supported by, the facts on which 
it purports to rest, and it may not be the result of 
mere surmise or conjecture.^ There must be facts 
proved from which the inference can be drawn, and 
an inference of fact may not be drawn from a prem¬ 
ise which is wholly uncertain.^ 


It has been said that the inferences drawn by a 
master or referee are to be given the same weight 
by the court as the facts which he finds,3 provided 
there is a substantial basis for the inferences, and 
that they are reasonable and logical in their progress 
from proved facts to ultimate conclusion.'^ It has 
also been said that the duty of the court to accept 
such findings of fact by the master as are not clearly 
erroneous includes a duty to accept also such purely 
factual inferences as are drawn by the master, but 
this refers to questions involving credibility of wit¬ 
nesses or disputes as to basic facts.^ 

On the other hand, it has been stated that the 
recognized principle for dealing with master’s find¬ 
ings of fact which are in the nature of conclusions 
or inferences is that no such finding will be given 
any great weight, since the court is in as good a 
position to make or draw them as the master.® 
Thus, presumptions in favor of the master’s findings 
of facts have no application to the master’s conclu¬ 
sions or deductions derived from established facts, 
and any presumption in favor of the master’s con¬ 
clusions can be of slight importance when his find¬ 
ings are based wholly on inferences, the reasonable¬ 
ness of which may be as fairly determined by the 
court as by him.® While accepting the facts compe¬ 
tently found by the master as correct, the court re- 


94 . XJ.S.—Badenhausen v. Guaranty 
Trust Co. of Ne-w York, C.C.A.Va., 
145 F.2d 40, certiorari denied 65 S. 
Ct. 440, 323 U.S. 797, 89 L.Ed. 636. 

95 . XJ.S.—Helene Curtis Industries v. 
Sales Affiliates, D.C.N.T., 121 F. 
Supp. 490, affirmed, C.A., 233 F.2d 
148, certiorari denied 77 S.Ct. 101, 
352 U.S. 879, 1 L Ed.2d 80, rehear¬ 
ing denied 77 S.Ct. 260, 352 U.S. 
945, 1 L.Ed.2d 240. 

96. U.S.—Helene Curtis Industries 

V. Sales Affiliates, D.C.N.T., 121 F. 
Supp. 490, affirmed, C.A., 233 F.2d 
148, certiorari denied 77 S.Ct. 101, 
352 U.S. 879, 1 L.Ed.2d 80, rehear¬ 
ing denied 77 S.Ct. 260, 352 U.S. 
945, 1 L.Ed.2d 240—Krinsley v. 

United Artists Corp., D.C.IIL, 119 
F.Supp. 665, cause remanded on 
other grounds, C.A., 225 F.2d 579, 
and opinion supplemented 136 F. 
Supp. 43, and affirmed, C.A., 235 F. 
2d 253—Boone v. Equitable Hold¬ 
ing Co., D.C.W.Va., 32 F.Supp. 896, 
reversed on other grounds, C.C.A., 
Beckley Nat. Bank v. Boone, 115 
F.2d 513, certiorari denied 61 S.Ct. 
835, 313 U.S. 658, 85 L.Ed. 1519. 

Burden especially strong where cred¬ 
ibility involved 

Burden on person attacking mas¬ 
ter’s finding of fact to show it is er¬ 
roneous is especially strong where 
35B C.J.S.—IS 


question is one of credibility. 

U.S—U. S. V. 15.3 Acres of Land in 
the City of Scranton, D.C.Pa., 154 
F.Supp. 770. 

Conflicting evidence of intention 
When manifest intentions of par¬ 
ties must necessarily be based on 
conflicting evidence involving ques¬ 
tions of credibility, and master has 
heard witnesses and observed their 
demeanor, great weight attaches to 
his conclusions, and district judge, 
who is reviewing master’s conclu¬ 
sions, should not disturb master’s 
findings unless they are manifestly 
unsupported hy the evidence. 

U.S.—In re Riddlesburg Min, Co., D. 
C.Pa., 122 F.Supp. 560, modified on 
other grounds, C.A., 224 F.2d 834. 

97. U.S.—Krinsley v. United Artists 
Corp., C.AI1L, 225 F.2d 579—Fer- 
roline Corp. v. General Amiline & 
Film Corp., C-AIIL, 207 F.2d 912, 
certiorari denied 74 S.Ct. 678, 347 
U.S. 953, 98 L.Ed. 1098, rehearing 
denied 74 S.Ct. 784, 347 U.S. 979. 
98 L.Ed. 1118, and 75 S.Ct. 19, 348 
U.S, 851, 99 L.Ed. 671. 

98. Testimony as to value 

Text statement applies with par¬ 
ticular force to testimony of wit¬ 
ness as to value. 

U.S.—Aycrigg v. U. S., D.C.CaL, 136 
F.Supp. 244. 


99. U.S.—In re McNair & Ryan, D.C. 
Cal., 95 F.Supp. 434. 

1. U.S.—Pallma v. Fox, B.C.N.Y., 
93 F.Supp. 134. 

2. U.S.—Pallma v. Fox, supra. 

3. U.S.—^Wray v. Folsom, D.C.Ark., 
166 F.Supp. 390. 

4- U.S.—^Wray v. Folsom, supra. 

5. U.S.—In re Kellett Aircraft Corp., 
C.A.Pa., 186 F.2d 197. 

6- U.S.—Stubbs V. Fulton Nat. Bank 
of Atlanta, C.C.A.Ga., 146 F.2d 558, 
57 Am.Bankr.Rep.N.S. 185, certio¬ 
rari denied 65 S.Ct. 1202, 325 U.S. 
864, 89 L.Ed. 1984. 

Burden where logical inferences are 
involved 

Burden on person attacking mas¬ 
ter's finding of fact to show that find¬ 
ing is erroneous is considerably 
lighter as to logical inferences drawn 
from undisputed facts or documents. 
U.S,—^U. S. V. 15.3 Acres of Land in 
the City of Scranton, B.C.Pa., 154 
F.Supp. 770. 

7- U.S.—Thruston v. Nashville & 
American Trust Co., D.C.Tenn., 32 
F.Supp. 929. 

8. U.S.—^Helene Curtis Industries v. 
Sales Affiliates, D.C.N.Y,, 121 F. 
Supp. 490, affirmed, C.A, 233 F,2d 
148, certiorari denied 77 S.Ct. 101, 
352 U,S, 879, 1 L.Ed.2d 80, rehear- 
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mains free to draw the ultimate inferences and con¬ 
clusions which, in its opinion, the findings reason¬ 
ably induce.^ Where an ultimate fact is simply 
the result reached by processes of reasoning from, 
or the interpretation of the legal significance of, 
evidentiary facts, it is subject to review apart from 
any impact of the rule as to the conclusiveness of 
the master’s findings of fact.^0 

The master’s findings are not to any extent bind¬ 
ing on the independent judgment of the trial court 
where the order of reference reserved full power 
of review and specifically denied any presumption 
to be attached to such findings.The report of a 
master making a simple finding in favor of one 
party, without reporting the evidence, in the absence 
of other evidence at the trial on the issue before 
the court, requires a judgment in accordance with 
the master’s finding.l2 

Conclusions of law. The same conclusiveness 
which attaches to a master’s findings of fact does 
not extend to his conclusions of law,i3 and the court 
is not bound by,i^ nor is it required to accept,^^ the 
master’s conclusions of law, although the court is 
bound to give them careful consideration.^® A mas¬ 
ter’s interpretation of written documents does not 
have presumptive validity.^^ 


Under the Conformity Act, the trial court fol¬ 
lowed the state practice and modes of proceeding as 
near as could be.t^ The federal courts had power 
to try questions submitted by, and render judgments 
on the reports of, referees.A bill of exceptions 
by the referee was not essential to a review by the 
court of his rulings because the state statutes re¬ 
quired the referee to set forth such exceptions and 
return all the evidence taken.The state practice 
of entering judgment directly on the referee’s re¬ 
port without action of the court was permissible. 

§ 904. - Disposition 

When a master's report is filed in a nonjury action, if 
there are objections to the report the court may accept, 
reject, or modify the report, or it may receive further 
evidence or recommit the report. 

The requirement of Rule 53 (e) (2) of the Federal 
Rules of Civil Procedure, 28 U.SC.A., that in an ac¬ 
tion to be tried without a jury^^ the court must ac¬ 
cept the master’s findings of fact unless clearly 
erroneous, does not constitute an invitation to the 
court to abdicate the judicial function. When ob¬ 
jection is taken to the master’s report, the court must 
review the transcript of the proceedings, the evi¬ 
dence, and the exhibits to determine for itself 
whether the master’s report should be accepted.^3 
The court may then adopt^^ or modify^^ the report, 


ing denied 77 S.Ct. 260, 352 XJ.S. 
945, 1 L.Ed.2d 240—Thruston v. 
Nashville & American Trust Co., 
D.C.Tenn., 32 F.Supp. 929. 

9. U.S.—Socony-Vacuum Oil Co. v. 
Oil City Refiners, C.C.A.Ohio, 136 
F,2d 470, certiorari denied 64 S. 
Ct. 368, 320 U.S. 798, 88 L.Ed. 482. 

10. U.S.—^U. S. V. 15.3 Acres of Land 
in the City of Scranton, D.C.Pa, 
154 F.Supp. 770. 

11. U.S.—Kycoga Land Co. v. Ken¬ 
tucky River Coal Corporation, C. 

C. A.Ky., 110 F.2d 894, certiorari 
denied 61 S.Ct. 615, 312 U.S. 688, 
85 L.Ed. 1125. 

12 . U.S.—Cabel v. U. S., C.C.A.Mass., 
113 F.2d 998. 

13. U.S.—Lupton V. Chase Nat. Bank 
of City of New Tork, D.C.Neb., 89 
F.Supp. 393. 

Z'indiiig's as to legal standard 

On objections to report of special 
master, master's findings involving 
legal standard do not have support 
of Federal Rule providing that in 
action to be tried without a jury the 
court shall accept the master's find¬ 
ings of fact unless clearly errone¬ 
ous. 

U.S.—Ewen v. Peoria & E. Ry. Co., 

D. CN.T., 78 F.Supp. 312, certiorari 
denied Income Bondholders of the 
Peoria & E. Ry. Co. v. New Tork 


Cent. R. R. Co., 69 S.Ct. 642, 336 

U. S. 919, 93 L Ed. 1082. 

14. US.—U. S. for Use of T. M. 
Page Corp. v. Hensler, D.C.Cal., 
125 F.Supp. 887. 

D.C—D. M. 'W', Contracting Co. v. 
Stolz, 158 F.2d 405, 81 U S.App. 
D.C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 

15. D.C.—^D. M. W. Contracting Co. 

V. Stolz, supra. 

16. U.S.—^Lupton V. Chase Nat. Bank 
of City of New Tork, D.C.Neb., 89 
F.Supp. 393. 

17. U.S.—^U. S. V. 15.3 Acres of Land 
in the City of Scranton, D.C.Pa,, 154 
F.Supp. 770. 

18. U.S.—Murrell v. Snead & Co., C. 

C. A.N.J., 84 F.2d 966—Veneri v. 
Draper, C.C.A.W.Va., 22 F.2d 33, 
certiorari denied 48 S.Ct. 339, 276 
U.S. 633, 634, 72 L.Ed. 742. 

Tiernan v. Chicago Life Ins. Co., 
Kan., 214 P. 238, 131 C.C.A. 284. 

19. U.S.—Heath v. Griswold, C.C.Vt., 
5 P. 573, 18 Blatchf, 555. 

Testimony and exhibits before mas¬ 
ter 

Court could consider testimony tak¬ 
en before special master and exhibits 
filed with him, where special master 
filed report. 

U.S.—Ramsey v. Horae Mortg. Co., 

D. C.N.C., 47 F.2d 621, reversed on 
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Other grounds, C.C.A., Home Mort¬ 
gage Co. V. Ramsey, 49 F.2d 738. 

20. U S.—Boatmen's Bank v. Trower 
Bros. Co., Mo., 18l F. 804, 104 C. 

C. A. 314. 

21. U.S.—Automobile Ins. Co. of 
Hartford, Conn. v. St. Paul Pire & 
Marine Ins. Co., C.C.A.N.T., 89 F. 
2d 163. 

22. U.S.—^U. S. V. 15.3 Acres of Land 
in the City of Scranton, D.C Pa., 
154 F.Supp. 770. 

23. D C.—D. M. W. Contracting Co. 
V. Stolz, 158 F.2d 405, 81 U.S.App. 

D. C. 334, certiorari denied 67 S.Ct. 
980, 330 U.S. 839, 91 L.Ed. 1286. 

24. U.S.—I-XL Eastern Furniture 
Co. V. Holly Hill Lumber Co., D.C. 
S.C., 134 F.Supp. 343, affirmed, C.A., 
251 F.2d 228—Cold Metal Process 
Co. V. United Engineering & Found¬ 
ry Co., D.C.Pa., 132 F.Supp. 597, 
appeal dismissed, C.A., 221 F.2d 
115, affirmed 76 S Ct. 904, 351 U.S. 
445, 100 L.Ed. 732, and affirmed, 
C.A., 235 F.2d 224. 

25. U.S.—I-XL Eastern Furniture 
Co. V. Holly Hill Lumber Co., D.C. 
S.C., 134 F.Supp. 343, affirmed, C.A., 
251 F.2d 228—Cold Metal Process 
Co. V. United Engineering & Found¬ 
ry Co., D.C.Pa., 132 F.Supp. 597, 
appeal dismissed, C.A., 221 P.2d 
115, affirmed 76 S.Ct. 904, 351 U.S. 
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or it may reject it in whole-® or in part,^"^ or the 
court may receive further evidence on the matter,28 
or recommit the report to the master or referee with 
instructions.29 In a proceeding to determine the 


disposition that should be made of the master’s re¬ 
port it is not the function of the court to supervise 
briefs of counsel that have been filed urging the ac¬ 
ceptance or rejection of the findings.2® 


XV. PRE-TRIAL CONPERENCE 


§ 905. In General 

Pre-trial conferences should be given every possible 
encouragement by the courts. 

Rule 16 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., empowers the court in its discretion 
to direct the appearance of the attorneys for the 
parties at a pre-trial conference to consider the 


sim.plification of the issues, the necessity or desir¬ 
ability of amendments to the pleadings, the possibil¬ 
ity of obtaining admissions of fact and of docu¬ 
ments which will avoid unnecessary proof, the lim¬ 
itation of the number of expert witnesses, the advis¬ 
ability of a reference for findings to be used as evi¬ 
dence in a trial before a jury, and such other mat¬ 
ters as may aid in the disposition of the action.2^ 


445, lOO L.Ed, 732, and affirmed, 

C. A., 235 P.2d 224. 

EcLuitabl© to modify 

Court has power to modify mas¬ 
ter’s findings when it is deemed equi¬ 
table to do so. 

U.S.—Guaranty Trust Co. of New 
York v. Seaboard Air Line Ry. Co., 

D. C.Va., 53 F.Supp. 672, affirmed, 
C.C.A.. 145 F.2d 40, certiorari de¬ 
nied 65 S.Ct. 440, 323 U.S. 797, 89 
L.Ed. 636. 

Findings clearly erroneous 

If court determines that master’s 
findings are clearly erroneous court 
may modify findings in part. 

U.S.—^U. S. V. Waymire, C.A.Wyo., 
202 F.2d 550. 

26. U.S.—Gay v. U. S., C.C.A.Ill., 118 
F.2d 160. 

I-XL Eastern Furniture Co. v. 
Holly Hill Lumber Co., D.C.S.C., 
134 F.Supp. 343, affirmed, C.A., 251 
F.2d 228—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., D.C.Pa., 132 F.Supp. 597, ap¬ 
peal dismissed, C.A., 221 F.2d 115, 
affirmed 76 S.Ct. 904, 351 U.S. 445, 
100 L.Ed, 732, and affirmed, C.A., 
235 F.2d 224. 

Kejection of clearly erroneous find- 
ings 

If court determines that master’s 
findings are clearly erroneous court 
may reject findings in toto. 

U.S.—U. S. V. Waymire, C.A.Wyo., 202 
F.2d 550. 

27. U.S.—I-XL Eastern Furniture 
Co, V. Holly Hill Lumber Co., D.G. 
S.C., 134 F.Supp. 343, affirmed, G.A., 
251 F.2d 228—Cold Metal Process 
Co. V. United Engineering & Found¬ 
ry Co., D.CPa., 132 F.Supp. 597, 
appeal dismissed, C.A., 221 F.2d 
115, affirmed 76 S.Ct. 904, 351 U.S. 
445, 100 LEd. 732, and affirmed, 
C.A., 235 F.2d 224. 

Approve in part and disapprove in 

U.S.—Gay v. U. S., C.C.A.Ill., 118 F. 
2d 160. 

2S. U.S.—I-XL Eastern Furniture 


Co. V. Holly Hill Lumber Co., D.C. 
S C., 134 F.Supp. 343, affirmed, C.A., 
251 F-2d 228—Cold Metal Process 
Co. V. United Engineering & Found¬ 
ry Co., D.C.Pa, 132 F.Supp. 597, 
appeal dismissed, C.A., 221 F.2d 
115, affirmed 76 S.Ct. 904, 351 U.S. 
445, 100 L.Ed. 732, and affirmed, C. 
A., 235 F.2d 224. 

29. U.S.—I—XL Eastern Furniture 
Co. V. Holly Hill Lumber Co., D.C. 
S.C., 134 F.Supp. 343, affirmed, C.A., 
251 F.2d 228—Cold Metal Process 
Co. V. United Engineering & Found¬ 
ry Co., D.C.Pa., 132 F.Supp. 597, 
appeal dismissed, C.A., 221 F 2d 
115, affirmed 76 S.Ct. 904, 351 U.S. 
445, 100 L.Ed. 732, and affirmed, C. 
A., 235 P.2d 224. 

Becommittal for additional findings 
Defendants were not entitled to 
have actions recommitted to master 
in response to a request for addi¬ 
tional findings where request con¬ 
sisted almost entirely of demand for 
specific evidence which master con¬ 
sidered when making each finding 
of fact. 

U.S.—Loew’s, Inc. v. Lieberman, D. 
C.Mass., 78 F.Supp. 201. 

30. U.S.—In re Redondo, D.C.Puer- 
to Rico, 68 F.Supp. 882. 

31. Determining propriety of inter¬ 
rogatories 

In determining whether plaintiff is 
entitled to have interrogatories an¬ 
swered, a pre-trial hearing may be 
had in order to help court determine 
whether there is reasonable ground 
to believe that a cause of action ex¬ 
ists, and to enable it to exercise its 
discretion intelligently. 

U.S.—C. F. Simonin’s Sons v. Amer¬ 
ican Can Co., D.C.Pa., 30 F.Supp. 
901. 

tJnder local court rule 

(1) Federal District Court for Dis¬ 
trict of Columbia has authority to 
appoint domestic relations commis¬ 
sioner with duty of making a pre¬ 
trial effort, in cases involving ques¬ 
tion of temporary custody of child 
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or of amount of temporary mainte¬ 
nance, to eliminate questions on 
which there is no necessity of tak¬ 
ing evidence, without precluding any 
party from having question deter¬ 
mined by court on sworn evidence 
when such party wishes to offer such 
evidence or to cross-examine wit¬ 
nesses offered by adverse party. This 
procedure is not in derogation of 
rights of parties litigant. 

D.C.—Bussius V. Bussius, D.C., 38 F. 

Supp. 871. 

(2) Objections to certain parts of 
commissioner’s report were held to 
show desire of plaintiff to have mat¬ 
ters objected to determined by court 
on evidence of sworn witnesses. 

D.C.—Bussius V. Bussius, supra. 

Discussions of pre-trial procedure 

(1) General discussion. 1 F.R D. 
315,397; 14 F.R.D. 417. 

(2) Anti-trust case involving pat¬ 
ent issues. 13 F.R.D. 207. 

(3) Clinic, demonstrations and 
committee report. 4 F.R.D. 35. 

(4) Conference, demonstration. 11 
F.R.D. 1. 

(5) Glimpses of federal trials and 
procedure. 4 F.R.D. 216, 

(6) Hearings. 1 F.R.D. 185. 

(7> How courtroom procedure may 
be expedited. 14 F.R.D. 323. 

(8) Judge’s handbook. 17 F.R.D. 
437. 

(9) Observations on pre-trial ex¬ 
aminations in federal and state 
courts. 12 F.R.D. 363. 

(10) Report of committee for Dis¬ 
trict of Columbia. 1 F.R.D. 759. 

(11) Rural districts. 1 F.R.D. 371. 

(12) Seminar of committee on pro¬ 
cedures prior to trial. 20 F.R.D. 485. 

(13) Seminar on protracted cases. 
23 F.R.D. 325. 

(14) Southern District of New 
York. 12 F.R.D. 373. 

(15) Techniques of federal judges. 
4 F.R.D. 183. 



905 FEDERAL CIVIL PROCEDURE 


35B C.J.S, 


This Rule is procedural in nature.^^ Pre-trial 
conferences should be given every possible encour¬ 
agement by the courts.^^ The district court is vest¬ 
ed with a wide discretion, in the use of a pre-trial 
conference, to advance the cause and simplify the 
procedure before the cause is presented to a jury,^^ 
and the court may direct the holding of a pre-trial 
conference where it appears that it may be ad¬ 
vantageous and will not be futile.^® A pre-trial 
conference is always available to litigants,and if 
a party desires a pre-trial conference, he should re¬ 
quest it^*^ 

Since the court is authorized to direct the at¬ 
torneys to appear for a pre-trial conference “in any 
action,” attorneys for the United States may be or¬ 
dered so to appear in an action to which it is a 
party.S^ 

Matters which cannot be disposed of at the pre¬ 
trial conference are left for determination at the 
trial.S^ 

Preliminary hearings on motions with respect to 
defenses specifically enumerated in Rule 12 (b) are 
discussed generally supra § 373. Pre-trial hearings 
on motions for summary judgment are discussed 
infra § 1202. 


Appearance. Failure of plaintiff to appear at 
such a conference ordered by the court is ground for 
dismissal of the action.The failure of an at¬ 
torney for the United States to appear as directed 
subjects the government to the same sanctions as 
may be imposed against a private litigant.^i 

At least one of the attorneys on each side appear¬ 
ing at a pre-trial conference should also participate 

in the trial.^2 

Holding of conference. The rights of the parties 
at pre-trial are naturally mutual and reciprocal. 

It has been held that the litigants should be pres¬ 
ent at a pre-trial conference, which is held in open 
court with a reporter, in order that they may see 
and hear what disposition is made of their rights. 
Under a local court rule, except when excused by 
the court, the litigants themselves must attend pre¬ 
trial conferences, conducted in open court, with the 
court reporters present.^5 

Number of pre-trial conferences. The fact that 
one pre-trial conference has already been held and 
concluded does not prevent the court from calling 
for another.^® If a pre-trial order fails of its pur¬ 
pose and does not clarify the issues, the court will 
set it aside and order another pre-trial conference.^^ 


32. U.S.—^Eisman v. Samuel Gold- 
■wyn, Inc., D.C.N.T., 30 F.Supp. 436. 

33. U.S.—Radio Shack Corp. v. Ra¬ 
dio Shack, C.A.IIL, 180 F.2d 200. 

34- U.S.—O^Malley v. Chrysler Corp., 
C.C.A.I11., 160 F.2d 35. 

Tale Transport Corporation v. 
Tellow Truck & Coach Mfg. Co., 
B.C.N.T., 3 F.R.D. 440. 

MIost feasible way to proceed to trial 
Rule permits the judge before 
whom matter is brought to deter¬ 
mine in his discretion the most feasi¬ 
ble way to proceed with trial, to 
eliminate issues from the trial which 
are unnecessary to a final disposition, 
and to eliminate a cumbersome rec¬ 
ord. 

U.S.—ESisman v. Samuel Goldwyn, 
Inc., D.C.lSr.T., so F.Supp. 436. 

35. U.S.—Wilson v. Kennedy, D.C. 
Pa., 75 F.Supp, 592. 

American Mach. & Metals v. De 
Bothezat Impeller Co., D.C.N.T,, 8 
F.R.D. 459. 

Determining: form of decree 

Suit by trustee in bankruptcy to 
set aside sale in bulk of bankrupts’ 
assets, wherein purchaser admitted 
noncompliance with New York Bulk 
Sales Act but a trial was necessary 
in order to determine the form of the 
decree, was an appropriate case for 
pre-trial. 

U.S.—^Levin v. Brumberg, D.C.N.T., 
42 F.Supp. 747. 


Involved case 

Actions for damages for deaths of 
persons killed in liauefied gas tank 
explosion and fire were sufficiently 
involved to justify special considera¬ 
tion by way of pre-trial conference 
a reasonable length of time prior to 
actual date of trial, where the cases 
necessitated the calling of witnesses 
who were scientifically trained in 
their various skills and many profes¬ 
sional opinions. 

U.S.—Roberts v. Pittsburgh-Des 

Moines Co., D.C.Pa., 6 F.R.D. 25. 

36. U.S.—^Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 109 
F.Supp. 913. 

Bowles V. Economy Utilities Co., 
D.C.Mo., 6 F.R.D. 600. 

37. D.C.—Scholl V. Scholl, 152 F.2d 
672, 80 U.S.APP.D.C. 292. 

Procedure to be followed 

Court, in granting a motion for a 
pre-trial conference, may provide for 
the procedure to be followed in hold¬ 
ing the conference. 

U.S.—^Bradford Novelty Co. v. Sam¬ 
uel Eppy & Co., D.C.N.Y., 164 F. 
Supp. 798. 

38. U.S.—^Daitz Flying Corp. v. U. 
S., D.C.N.Y., 4 F.R.D. 372. 

38. U.S.—^Ruedy v. Town of White 
Salmon, D.C.Wash., 1 F.R.D. 237. 

40. U.S.—^Wisdom v. Texas Co., D.C. 
Ala., 27 F.Supp. 992. 
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Grounds for involuntary dismissal 
see supra § 796 et sea. 

41. U.S.—Daitz Plying Corp. v. U. 
S., D.C.N.Y., 4 P.R.D. 372. 

42. U.S.'—Burton v. Weyerhaeuser 
Timber Co., D.C.Or., 1 F.R.D. 671. 

43. D.C.—^U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, D.C., 
22 F.R.D. 300. 

A pre-trial conference statement by 
Hon. Harry J. Lemley, Chief 
Judge of the United States Dis¬ 
trict Court for the Western Dis¬ 
trict of Arkansas is set forth in 
16 P.R.D. 75. 

44. U.S.—Clark v. U. S., D.C.Or., IJ 
F.R.D. 342. 

45. U.S.—Curto V. International 
Longshoremen’s & Warehousemen’s 
Union (CIO), D.C.Or., 107 F.Supp. 
805, affirmed, C.A., 226 F.2d 875, 
certiorari denied 76 S.Ct. 1026, 351 
U.S. 963, 100 L.Ed. 1483, and Ha¬ 
waiian Pineapple Co. v. Aden, 75 
S.Ct. 1026, 361 U.S. 963, 100 L.Ed. 
1483. 

46. U.S.—La Canin v. Automobile 
Ins. Co. of Hartford, D.C.N.Y.. 41 
F.Supp. 1021. 

Court not limited to one order 

U.S.—Glaspell v. Davis, D.C.Or., 2 F. 
R.D. 301. 

47. U.S.—Calvin v. West Coast Pow¬ 
er Co., D.C.Or., 2 F.R.D. 248. 



85B C.J.S, 


FEDERAL CIVIL PROCEDURE §§ 905-906 


Report. If a request is made for an admission at 
a pre-trial conference and an admission is made, a 
record thereof may be preserved in the conference 
report but, if no such admission is made, there 
is no need to preserve a record of the discussion in 
the report.^^ 

§ 906. Nature and Purpose 

A pre-trial conference is not a trial on the merits, its 


purpose being to eliminate surprise and to simplify the 
issues, thereby facilitating a trial on the merits. 

A pre-trial conference is not designed to take the 
place of a regular trial it is intended to determine 
what the issues are, and not to invade the trial func¬ 
tion of resolving those issues.The purpose of a 
pre-trial conference is to eliminate surprise, ^2 re¬ 
duce expense and delay,^^ reduce congestion of 
dockets/^ define^^ and simplify^® the issues in dis- 


48. U.S.—Tobin v. Chambers Const. 
Co., D.C.Neb., 106 F.Supp. 473. 

49. U.S.—Tobin v. Chambers Const. 
Co., supra. 

50. U.S.—Clay v. Callaway, C.A.Ga., 
177 F.2d 741, rehearing denied 178 
F.2d 758—^Berger v. Brannan, C.A. 
Colo., 172 F.2d 241, certiorari de¬ 
nied 69 S.Ct. 1519, 337 U.S. 941, 93 
L.Ed. 1746. 

D.C.—Bussius V. Bussius, B.C., 38 F. 
Supp. 871. 

61. U.S.—^Reynolds Metals Co. v. 
Metals Disintegrating Co., C.A.N.J., 
176 F.2d 90, 92. 

“If the truth or falsity of allega¬ 
tions in pleadings may be adjudi¬ 
cated in advance of a trial through 
the technique of filing affidavits, it is 
to be expected that eventually the 
courts will have to develop pre-pre-1 
trial procedures; for pre-trial pro¬ 
ceedings such as those favored by 
the court below are likely to inspire 
all too many carefully-drafted writ¬ 
ten statements escaping the clarify¬ 
ing processes of cross-examination 
and delaying prompt disposition of 
cases.” 

U.S.—Reynolds Metals Co. v. Metals 
Disintegrating Co., supra. To same 
effect see Jamison v. Pennsylvania 
Salt Mfg. Co., D.CPa,, 22 F,R.D. 
238. 

Motion for sninmary judgment com¬ 
pared 

Functions of the pre-trial confer¬ 
ence and the summary judgment mo¬ 
tion are entirely different, they com¬ 
plement one another, and each serves 
its own special purpose. 

U.S.—Irving Trust Co. v. U. S., C.A. 
N.Y., 221 P.2d 303, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 828, 100 
L.Ed. 740. 

52. U.S.—^Walker v. West Coast Fast 
Freight, Inc., C.A.Or., 233 F.2d 
939. 

Byers v. Clark & Wilson Lum¬ 
ber Co., D.C.Or., 27 F.Supp. 302. 

Burton v. Weyerhaeuser Timber 
Co., D.C.Or., 1 F.R.D. 571, 

“One of the vital purposes, if not 
the outstanding purpose, of pre-trial 
conference is to acquaint the par¬ 
ties and the court with the real is¬ 
sues of fact and law in a case so they 
may be intelligently informed as to 
what questions will be for determina¬ 
tion at a trial on the merits.” 


U.S.—Lockwood v Hercules Powder 
Co., D.C.Mo., 7 F.R.D. 24, 28. 

“Rule 16 has done much to elimi¬ 
nate sham and surprise in the prepa¬ 
ration and trial of cases in the fed¬ 
eral courts.” 

U.S.—Cherney v. Holmes, C.A.Wis., 
185 F.2d 718, 721. 

Knowledge of issues 

By time pre-trial hearing is reached 
both parties must be in a position to 
commit themselves on all issues of 
fact and all questions of substantive 
law involved in the case. 

D.C.—^U. S. v. Maryland and Virginia 
Milk Producers Ass’n, D.C., 22 F. 
R.D. 300. 

53. D.C.—Brown v. Christman, 126 
F.2d 625, 75 U.S.App.D.C. 203. 

Interrogatories and depositions 

Proper use of pre-trial procedure 
should make it possible to restrict 
and limit interrogatories and deposi¬ 
tions to matters directly relevant to 
issues. 

U.S.—^New Dyckman Theatre Corp. 
V. Radio-Keith Orpheum Corp., D. 

C. N.T., 20 F.R.D. 36. 

54. D.C.—Brown v. Christman, 126 
F.2d 625, 75 U.S.App.D.C. 203. 

55. U.S.—^Porter v. Shoemaker, D.C. 
Pa., 6 F.R.D. 438. 

D.C.—^McCarthy v. Lemer Stores 
Corp., D.C., 9 F.R.D. 31. 

For discussion of advantages to trial 
lawyer of pre-trial conference see 
23 F.R.D. 342. 

Crystallize issues 

U.S.—^U. S. V. E. I. Du Pont De ISTe- 
mours & Co., D.C.Del., 11 F.R-D. 
308, modified on other grounds 11 
P.R.D. 311. 

TJncontreverted facts 

(1) In declaratory judgment action 
under Federal Rules the court could 
either at a pre-trial conference or 
earlier make an order specifying the 
facts that appeared without substan¬ 
tial controversy and thereby simplify 
the issues. 

U.S.—Fidelity & Cas. Co, of N. T. v. 
Meyer Lumber & Hardware Co., 

D. C.Kan,, 96 F.Supp. 516. 

(2) Pre-trial conference should be 
called before final hearing to ascer¬ 
tain what material facts exist with¬ 
out substantial controversy and what 
material facts are actually and in 
good faith controverted. 
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U.S.—Krause v. George K, Garrett 
Co., D.C.Del., 5 F.R.D. 385. 

56. U.S.—^Holcomb v. Aetna Life Ins. 
Co., C.A.Okl., 255 F.2d 577, certio¬ 
rari denied 79 S.Ct. 118, 358 U.S. 
879, 3 L.Ed.2d 110—Irving Trust 
Co. V. U. S., C.A.N.Y., 221 F.2d 203, 
certiorari denied 76 S.Ct. 59, 350 
US. S2S, 100 L.Ed. 740~Cherney v. 
Holmes, C.A.Wis., 185 F.2d 718— 
McDonald v. Bowles, C.C.A.Cal., 152 
F.2d 741. 

F. E. Myers & Bros. Co. v. Goulds 
Pumps, D.C.lSr.Y., 7 F.R.D 416— 
Lockwood V. Hercules Powder Co., 
D.C.Mo., 7 P,R.D. 24—Yale Trans¬ 
port Corporation v. Yellow Truck 
& Coach Mfg. Co., D.C.N.Y.. S F.R. 
D. 440—Glaspell v. Davis, D.C.Or., 
2 F.R.D. 301. 

D.C.—Geopulos v. Mandes, D.C., 35 F. 
Supp. 276. 

For discussion of simplification of 
issues by voluntary agreements 
see 23 F.R.D, 360. 

Narrowing issues 

(1) “One of the many purposes 
of pretrial is to formulate and nar¬ 
row the scope of the issues, both in 
respect to facts and the law. It is 
no objection that to do so will re¬ 
quire a party to commit himself in 
advance on the issues to be tried.” 
D.C.—S. V. Maryland and Virginia 

Milk Producers Ass’n, D.C., 22 F.R. 
D. 300, 302. 

(2) Proper place to narrow the 
issues after they are joined is at a 

, pre-trial conference. 

! U.S.—^Klages v. Cohen, D.C.N.Y., 5 F. 
R.D. 32. 

Sharpening and simplifying issues 
U.S.—^Walker v. West Coast Past 
Freight, Inc., C.A.Or., 233 F.2d 939. 
Weeding out of extraneous issues 
U.S —Trantham v. Canal Ins. Co., 
D.C.Tenn., 117 F.Supp. 241, affirmed, 
C.A„ 220 F.2d 752. 

By agreement and admission 

Rule relating to pre-trial proce¬ 
dure and formulating issues was 
adopted to enable courts to call the 
parties before them and cut away, 
by agreement and admission of par¬ 
ties, all encumbrances to a speedy 
trial on simplified issues. 

U.S. — ^Nichols V. Sanborn Co., D.C. 

Mass, 24 F.Supp. 908. 

Shortening time of trials 

Purpose is to eliminate unneces- 
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pute in the litigation or to clarify^^ such issues, 
amend the pleadings where necessary,shape up 
the testimonial and documentary evidence,to 
obtain admission of facts and of documents without 
further proof at the trial,to chart the course of 
the lawsuit,®! and to avoid unnecessary proof of 
facts at the trial.Expensive trials of meritless 
claims are sought to be avoided.®^ 

Settlement of case. It has been said to be the 
duty of the court under the pre-trial procedure, when 
the issues have been completed, to encourage a set¬ 
tlement of the case.®^ 

§ 907. Scope 

It is proper to consider at a pre-trial conference the 
possibility of obtaining admissions of facts and of the 
admissibjiity of documents which will avoid unnecessary 
proofs at the trial. 

Under the express provisions of the Federal Rules 
of Civil Procedure, Rule 16, 28 U.S.C.A., it is proper 


to consider in a pre-trial conference the possibility 
of obtaining admissions of documents which will 
avoid unnecessary proofs.®® Consequently, it is 
proper at a pre-trial conference to seek a ruling that 
certain depositions taken in a prior action and cer¬ 
tain testimony given in that action might be offered 
in evidence in the present action.®® In adopting 
pre-trial procedural techniques in connection with 
the introduction of documentary proofs, careful at¬ 
tention must be given that counsel are not deprived 
of the right, within reasonable bounds, to control 
the preparation and presentation of their respective 
cases.Where the physical condition of a witness 
will be an issue at the trial, the court may direct 
the appearance of the witness at the pre-trial con¬ 
ference in order to elicit information on which a 
determination may be made as to whether the jury 
would be required to speculate or conjecture as to 
his condition.®^ 


sary waste of time and expense at 
trial, and thereby speed a determi¬ 
nation of individual cases and to ex¬ 
pedite progress of congested dockets 
by shortening time consumed by tri¬ 
als. 

XJ.S.—La Canin v. Automobile Ins. 
Co. of Hartford, D.C.N.Y., 41 F. 
Supp. 1021. 

67. tJ.S.—Turkish State Rys. Ad¬ 
ministration V. Vulcan Iron Works, 
D.C.Pa., 153 F.Supp. 616. 

Metropolis Bending Co. v. Brand- 
wen, DC.Pa., 8 P.R.D. 296. 

To narrow and clarify basic issues 
U S —American Oil Co. v. Pennsyl¬ 
vania Petroleum Products Co., D. 

C. R.I., 23 F.R.D. 680. 

58. tJ.S.—McDonald v. Bowles, C.C. 
A.CaI., 152 F.2d 741. 

Clarification of issues 

It is intended, by way of pre-trial, 
that pleadings will be amended where 
necessary to clarify issues or to 
state issues that are to be tried but 
have not theretofore been brought 
up. 

U.S.—Trantham v. Canal Ins. Co., 

D. C.Tenn., 117 F.Supp. 241, affirmed, 
C.A„ 220 F.2d 752. 

59. XJ.S.—Irving Trust Co. v. U, S., 
C.A.N.Y., 221 F.2d 303, certiorari 
denied 76 S.Ct. 59. 350 XJ.S. 828, 100 
L.Ed. 740. 

60. XJ.S.—Cherney v. Holmes, C.Al. 
Wis., 185 F.2d 718~Pritchett v. 
Etheridge, C.A.Tex., 172 F.2d 822. 

Admissions see infra § 907. 

61. "The salutary, indeed the de¬ 

sirable and efficacious, purpose of a 
pretrial conference is to sift the dis¬ 
covered and discoverable facts to de¬ 
termine the triable issues, both factu¬ 
al and legal, and to chart the course 
of the lawsuit accordingly.” j 


U.S—Lynch v. Call, C.A.Utah, 261 F. 
2d 130, 132. 

62. U.S.—Holcomb v. Aetna Life Ins. 

Co., C.A.Okl,, 255 F.2d 577, certio¬ 
rari denied 79 S.Ct. 118, 358 U.S. 
879, 3 L Ed. 110—McDonald v. 

Bowles, CC.A.Cal., 152 F.2d 741. 

Palum V. Lehigh Val. R. Co., D.C. 
N.Y,, 5 F.R.D. 216. 

63. U.S—De Loach v. Crowley’s, 
Inc., C.C.A.Fla., 128 F.2d 378. 

Any evidence of negligence 

In action for death where plaintiff 
relied solely on his complaint which 
was insufficient in face of transcript 
submitted by defendant to create a 
genuine issue of fact as against de¬ 
fendant’s motion for summary judg¬ 
ment and the plaintiff although giv¬ 
en two months to do so had not pro¬ 
duced counter-affidavits nor indicated 
why counter-affidavits were unavail¬ 
able, court would invoke a pre-trial 
procedure and direct attorneys for 
the parties to appear for a confer¬ 
ence to consider whether plaintiff in 
fact had any evidence of negligence 
sufficient for the jury. 

U.S.—Jamison v. Pennsylvania Salt 
Mfg. Co., D.C.Pa., 22 F.R.D. 238. 

64. U.S.—Mott V. City of Flora, D.C. 
Ill., 3 F.R.D. 232. 

65. Hospital records 

U.S.—Pritchett v, Etheridge, C.A. 

Tex., 172 F.2d 822. 

Submission of lists 
In anti-trust action by federal gov¬ 
ernment against one hundred and 
thirty individual defendants, seven 
corporate defendants and one unin¬ 
corporated association, in view of 
large number of documents intended 
to be introduced, the government only 
would be required to furnish a list 
of documents to be offered by it, to¬ 
gether with copies thereof, as part 
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of the pre-trial procedure, and there¬ 
after there would be ordered an in¬ 
terval between conclusion of govern¬ 
ment’s case in chief and submission 
of proof by defendants, at which 
time defendants would be required to 
furnish government with list of doc¬ 
uments intended to be offered by 
them, together with copies thereof. 
U.S.—U. S. v. Morgan, D.C.N.Y., 10 
F.R.D. 240. 

66. U.S.—Hertz v. Graham, D.C.N. 
Y., 23 F.R.D. 17. 

Absent witness 

Where important witness on issue 
raised by defense was outside of the 
state and plaintiff refused to stipu¬ 
late that witness' testimony at first 
trial should be read at second trial, 
defendants’ motion for order direct¬ 
ing court reporter to certify testi¬ 
mony given by witness at first trial, 
to be used in second trial if witness 
were not then within the state, would 
be granted, as authorized by civil 
procedure rule relating to pre-trial 
procedure. 

U S.—Penn v. Automobile Ins. Co., 
D.C.Or., 27 F.Supp. 337. 

67. U.S.—U. S. V. E. I. Du Pont De 
Hemours & Co., D.C.Del., 10 F.R.D. 
618. 

68. Eyesig'lit 

XVhere plaintiff contended in suit 
under Federal Employers’ Liability 
Act that defendant was negligent m 
permitting plaintiff’s fellow employee, 
whose vision was allegedly faulty, to 
participate in work requiring good 
vision, and plaintiff filed a petition 
to direct his fellow employee to sub¬ 
mit to an ophthalmological examina¬ 
tion by a specialist, and federal dis¬ 
trict court was unable to conclude 
with certainty whether testimony of 
fellow employee would squarely pose 
issue of his visual acuity and would 
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The pre-trial device is more than a conference at 
which the court seeks to obtain an elimination of is¬ 
sues or withdrawals of groundless alleg’ations or 
denials,and the court has power to compel parties 
to agree as to all facts concerning which there can 
be no real issued^ The court may direct the parties 
to check their correspondence and agree, wherever 
possible, as to the admissibility thereof.'^i 

Separate trials of issues may be directed on a pre¬ 
trial conference,'^^ 

§ 908. - Duty to Disclose Issues to Be 

Raised at Trial 

The parties at a pre-trial conference are expected to 
disclose all fact issues which they intend to raise at the 
trial, except such issues as may involve privilege or im¬ 
peaching matter. 


Litigants should indicate what should be on the 
agenda for discussion and consideration at the pre¬ 
trial conference,'^^ and a pre-trial conference is ap¬ 
propriate to compel a complete disclosure of 
claims.'^^ Attorneys at a pre-trial conference owe 
a duty to the court and opposing counsel to make a 
full and fair disclosure of their views as to what the 
real issues at the trial will be,'^^ except only such is¬ 
sues as may involve privilege or impeaching mat- 
ter.*^^ As to the exceptions, disclosure may be made 
to the judge conducting the pre-trial hearing without 
disclosure to opposing counsel, and a ruling will be 
made on the exceptions claimed.'^^ 

The parties have the right to know who are the 
parties who will be bound by the action and what 


therefore require submission to 
ophthalmological examination prior 
to taking stand, pre-trial conference 
would be held so that district court 
could interrogate fellow employee 
concerning condition of his eyesight. 
U.S.—^Dinsel v. Pennsylvania R. Co., 
D.C.Pa., 144 F.Supp. 880. 

69. U.S.—Holcomb v. Aetna Life Ins. 
Co., C.A.Okl., 255 F.2d 577, certio¬ 
rari denied 79 S.Ct. 118, 358 U.S. 
879, 3 L.Ed.2d 110—Berger v. Bran- 
nan, C.A.Colo., 172 F.2d 241, certio¬ 
rari denied 69 S.Ct. 1619, 337 U.S. 
941, 93 L.Ed. 1746. 

70. U.S.—Holcomb v. Aetna Life Ins. 
Co., C.A.Okl., 255 F.2d 577, certio¬ 
rari denied 79 S.Ct. 118, 358 U.S. 
879, 3 L.Ed.2d 110—Berger v. Bran- 
nan, C.A.Colo., 172 F.2d 241, certio¬ 
rari denied 69 S.Ct. 1519, 337 U.S 
941, 93 L.Ed. 1746. 

Call to stipulate 

At the pre-trial conference parties 
may be called on to stipulate the 
nondisputed evidential facts. 

Xj.s —U. S. V. Bethlehem Steel Corp., 
D C.N.Y., 157 F.Supp. 877. 

71. U.S.—Venn Severin Machine Co. 
V. John Kiss Sons Textile Mills, 
D.C.N.J., 2 F.R.D. 4. 

72. U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., U.C. 
N.Y., 8 F.R D. 459. 

Proper procedure 

In declaratory judgment action, 
procedure whereby at a pre-trial con¬ 
ference plaintiff sought a separate 
trial of issues set forth in his com¬ 
plaint and of two defenses contained 
in answer and a reservation for de¬ 
termination at a later time of other 
defenses and counterclaim was prop¬ 
er procedure. 

U.S.—American Mach. & Metals v. 
De Bothezat Impeller Co., D.C.N.Y., 
82 F.Supp. 556. 

73. U.S.—Zenith Radio Corp. v. Ra¬ 


dio Corp. of America, D.C.Del, 109 
F.Supp. 913. 

74- Sales and prices 

Where defendants, in an action to 
recover for over-ceiling sales, are 
unable to ascertain from their rec¬ 
ords to whom sales w’ere made, they 
may either at a pre-trial conference 
or through interrogatories ascertain 
to whom sales were made and prices 
obtained therefor. 

U.S.—Bowles V. Gabel, D.C.Mo., 6 F. 
R.D. 612. 

75. U.S.—Cherney v. Holmes, C.A. 
Wis., 185 F.2d 718. 

La Canin v. Automobile Ins. Co. 
of Hartford, D.C.N.Y., 41 F.Supp. 
1021. 

Burton v. Weyerhaeuser Timber 
Co., D.C.Or., 1 F.R.D. 571. 

Details of claims and defenses may 
be obtained by pre-trial procedure, 
U.S.—^American Oil Co. v. Pennsylva¬ 
nia Petroleum Products Co., U.C. 
R.I., 23 F.R.D. 680—Fennell v. 

Svenska Amerika Linien A/B, D.C. 
Mass., 23 F.R.D. 116—^MacDonald 
V. Astor, D.C.N.Y., 21 F.R.U. 159 
—^U. S. Plywood Corp. v. Hudson 
Lumber Co., D.C.N.Y., 17 F.R.D. 
258. 

Effect of disclosure or nondisclosure 

(1) Disclosure of issues which par¬ 
ty presently intends to litigate would 
not prevent him from subsequently 
raising a point based on new disclo¬ 
sures or new evidence. 

U.S.—La Canin v. Automobile Ins. 
Co. of Hartford, D.C.N.Y., 41 F. 
Supp. 1021. 

(2) In action to recover for dis¬ 
abling acid burn on plaintiff’s hand, 
failure to disclose at pre-trial hear¬ 
ing factual defense that plaintiff 
was burned by sulphuric acid and 
not by muriatic acid was contrary 
to the spirit of the new procedural 

I rules that surprise should be elimi- 
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nated as a trial tactic, and pre¬ 
vented plaintiff from having a fair 
trial by depriving his counsel of the 
opportunity to meet that defense 
thus warranting the court in order¬ 
ing a new trial on its own initiative. 
U.S.—Burton v. Weyerhaeuser Tim¬ 
ber Co., D.C.Or., 1 F.R.D. 571. 
Photographs 

In automobile accident case, attor¬ 
ney for defendant should have dis¬ 
closed at pre-trial conference that 
he had photographs of the automo¬ 
bile involved in the collision and 
that he might introduce them at tri¬ 
al. 

U.S.—Cherney v. Holmes, C.A.Wis., 
185 F.2d 718. 

76. US.—Burton v. Weyerhaeuser 
Timber Co., D.C.Or., 1 F.R.D. 571. 

Test 

Test in determining whether im¬ 
peaching matter or any factual is¬ 
sue, which counsel feels should not 
he disclosed to his opponent in ad¬ 
vance of trial, should be disclosed is 
whether disclosure or nondisclosure 
will best promote ends of justice. 

U.S.—Burton v. Weyerhaeuser Tim¬ 
ber Co., supra. 

Burden rests on one from whom 
pre-trial disclosure is sought to sat¬ 
isfy court that there is substantial 
ground against making disclosure. 
U.S.—Teller v. Montgomery Ward & 
Co., D.C.Pa., 27 F.Supp. 938. 

Dilberal construction of rule 

Rule with respect to motions for 
pre-trial conferences should be given 
a liberal construction in the direction 
of requiring disclosure of all matters 
treated in the rule by one party on 
demand of the other, unless some 
valid reason appears why disclosures 
should not be made. 

U.S.—Teller v. Montgomery Ward <& 
Co., supra. 

77. U.S.—Burton v. Weyerhaeuser 
Timber Co., D.C.Or., 1 F.R.D. 571. 
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each party is claiming.'^^ Merely because the law 
places the burden of proof on one party with respect 
to a certain issue is no reason for concluding that 
the other party cannot be asked whether he serious¬ 
ly intends to raise that issueJ^ 

On the other hand, the pre-trial procedure may not 
be turned into a device by which a litigant can make 
use of his opponent’s preparation for trial and by 
which one may be compelled to reveal to his op¬ 
ponent the facts on which his cause of action or de¬ 
fense is based.s^ 

§ 909. - Simplification and Elimination of 

Issues 

It is proper at a pre-trial conference to simplify, If 
practicable, the issues to be determined at the trial. 

A pre-trial conference order limiting the issues 
to be tried is authorized by the Federal Rules of 
Civil Procedure, Rule 16, 28 U.S.C.A.,^! and the 
making of an order for a simplification of the is- 
sues ^2 is lodged in the discretion of the court. Al¬ 
though the pre-trial order is designed to provide a 
limitation of issues, it is intended to provide a maxi- 
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mum rather than a minimum of controversy,and 
matters which are not undisputed should not be 
eliminated as issues. 

§ 910. Order 

The action taken at a pre-trial conference is to be 
embodied in an order by the court, and the order may bo 
amended during the course of the trial where manifest 
injustice would result from leaving it as originally written. 

The action taken at the pre-trial conference is to 
be embodied in an order by the court which must 
comply with the provisions of the rule.86 The court 
may refuse to order a consolidation of cases where 
the matter can better be determined at the trial.^^ 
A pre-trial order may pass judgment on the legal 
sufficiency of a defense.^'^ The court in a pre-trial 
proceeding may limit the introduction of cumulative 
evidence on an issue at the hearing, but it may not 
be advisable to decide in advance of the trial ques¬ 
tions which may arise on the admission or rejec¬ 
tion of evidence.^^ The pre-trial order may set out 
the issues to be tried at the trial,and may con¬ 
tain a summary of the facts,and a succinct state¬ 
ment of the theories of recovery and of defense.^^ 


78. U.S.—^Lockwood v. Hercules 
Powder Co., D.C.Mo., 7 F.R.D, 24. 

79. U.S.—La Canin v. Automobile 
Ins. Co. of Hartford, D.C.N.T., 41 
F.Supp, 1021. 

80. U.S.—Berger v. Brannan, C.A. 
Colo., 172 F.2d 241, certiorari de¬ 
nied 69 S.Ct. 1519, 337 U.S. 941, 93 
L.Ed, 1746. 

81. U.S.—Fowler v, Crown-Zeller- 
bach Corp., C.C.A.Or., 163 F.2d 773, 

82. U.S.—Yale Transport Corpora¬ 
tion V. Yellow Truck & Coach Mtg. 
Co., D.C.N'.Y,, 3 F.R.D. 440. 

83. US—Irving Trust Co, v. U. S., 
D.C.N.Y., 129 F.Supp. 303, affirmed, 
C.A., 221 F.2d 303, certiorari de¬ 
nied 76 S.Ct, 69, 350 U.S. 828, 100 
L.Ed. 740. 

84. U.S.—Harris v. Capehart-Farns¬ 
worth Corp., C.A.Mo., 225 F.2d 268. 

85. U.S.—Globe Cereal Mills v. 
Scrivener, C.A.C 0 I 0 ., 240 F.2d 330. 

U. S. v. Hartford-Empire Co., H. 
C.Ohio, 1 F.R.D. 424. 

For discussion of elements of defini¬ 
tive pre-trial order in ordinary civ¬ 
il action see 23 F.R.D. 367. 
Defense of action 

Where plaintiff sued wrong defend¬ 
ant supposing him to be employer of 
allegedly negligent vehicle driver, 
and such named defendant, accord¬ 
ing to his answers to interrogatories, 
made prompt investigation of the ac¬ 
cident and was represented by his 
insurance company from commence¬ 
ment of suit and same insurer in¬ 
sured the true employer, there was 
no prejudice to such defendant which 


would preclude pre-trial order which 
limited issues and had effect of re¬ 
quiring such defendant, on ground of 
estoppel and inadequacy of answer, 
to defend the action after action 
against true employer was barred by 
time limitation. 

U.S.—^Zielinski v. Philadelphia Piers, 
Inc., D.C.Pa., 139 F.Supp. 408. 

86- U.S.—^Mayle v. Criss, D.C.Pa., 
163 F.Supp. 576. 

87- U.S.—^American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.Y., 82 F.Supp. 556. 

Sight held not waived 

U.S.—^American Mach. & Metals v. 

De Bothezat Impeller Co., supra. 
88. U.S.—^U. S. V. Libbey-Owens- 
Ford Glass Co., D.C.Ohio, 10 F.R.D. 
346. 

89- U.S.—^U. S. V. Libbey-Owens- 
Ford Glass Co., supra. 

Evidence admissible under Dead 
Man’s Act 

U.S.—Mayle v. Criss, D.C.Pa., 163 F. 
Supp. 576. 

90. U.S,—Montgomery Ward & Co. 
V. Northern Pac. Terminal Co. of 
Or., D.C.Or., 128 F.Supp. 620. 

Clark V. U. S., D.C.Or., 13 F.R.D. 
342, 344. 

91. *‘The parties have agreed to a 
narrative in story form as to a great 
many facts which are salient and 
pertinent in the dispute but about 
which there could be no disagree¬ 
ment. It is true that a great deal of 
this material could have been placed 
in the background of the litigation 
by assertions and denials of fact, 
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but such a tremendous amount of it 
is evidentiary in character that this 
would not have served the purposes- 
Here the background for the action 
in the controversy is laid. By such 
a thorough-going review of all the 
facts which are not in issue and over 
which there is no controversy, the 
contested issues are brought sharply 
j into the foreground.” 

U.S.—Clark v. U. S., supra. 

Order denying summary judgment 
Facts summarized by court in de¬ 
nying motion for summary judg¬ 
ment could be embodied in pre-trial 
order as though pre-trial conference 
had been had under Federal Rule. 
U.S.—Newark Evening News Pub. 
Co. V. King Features Syndicate, D. 
C.N.J., 7 F.R.D. 645. 

92. Court bound by theory 

When plaintiff has advised the 
court and defendant of the theories 
on which he relies and has given ac¬ 
count of these, the court should not 
adopt some other theory of recovery, 
even if it should be believed that 
such a theory was more applicable. 
U.S.—Montgomery Ward <& Co. v. 
Northern Pac. Terminal Co. of Ore¬ 
gon, D.C.Or., 128 F.Supp. 520. 

Clark V. U. S„ D.C.Or., 13 F.R.D. 
342. 

One of principal purposes of defini¬ 
tive pre-trial order is to make specif¬ 
ic the legal theories and contentions 
of fact on which each party to action 
is proceeding. 

U.S.—^Montgomery Ward & Co. v. 
Northern Pac. Terminal Co. of Ore¬ 
gon, D.C.Or., 17 F.R.D. 62. 
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A conclusion of a pre-trial order stating that the 
pleadings have now passed out of the case per¬ 
forms the function of disclosing to the appellate 
courts the exact issues presented to the trial court.^3 

The pre-trial order should be agreed on by coun¬ 
sel and presented to the court for signature and fil¬ 
ing a reasonable time before trial.94 Where counsel 
are unable to agree, the court should be advised well 
in advance of the trial date, and pre-trial orders 
representing the views of both sides should be sub¬ 
mitted.^^ 

Amendment, A pre-trial order may be amended 
during the course of the trial where manifest in¬ 
justice would result from leaving it as originally 
written.^® 

Number of orders. The court is not limited to 
the entry of only one pre-trial order.97 

Preparation of order. The order to be issued by 
the court is usually drawn and submitted by coun- 
sel.^s 

Signature. The fact that the order following a 
pre-trial conference is not formally signed does not 
prevent it from having evidentiary value, or from 
being considered along with all of the facts of the 
case.^^ 

Vacation. Where it is apparent from the order 


that the contentions of the parties did not meet 
squarely, the order may be set aside with direc¬ 
tions for the holding of another pre-trial confer¬ 
ence,^ 

§ 911. - Relief 

The court in its order at a pre-trial conference may 
rule as to matters which involve no issues of fact. 

The court at a pre-trial conference may enter an 
order as to matters which involve no issues of fact,^ 
but the court may not, over the objection of a party, 
determine a disputed question of fact.^ Where the 
parties agree on all necessary and relevant facts and 
exhibits at a pre-trial conference,or where there is 
no real issue of fact in dispute,^ a decision on the 
merits may be entered without a formal trial. 
Where the agreed statement of facts was not intend¬ 
ed to submit to the court for its determination a dis¬ 
puted question of fact, it is improper for the court 
to withdraw that question from the jury.^ 

The court will not enter an order striking certain 
allegations in the complaint where a broader view of 
the cause afforded by the evidence adduced at the 
trial is almost indispensible to a proper ruling on the 
motion.'^ The court may rule that counsel for nei¬ 
ther party may make any reference in the presence 
of the jury to a certain matter until such time, if at 
all, as the court shall determine that it may be con- 


93. U.S.—Clark v. U. S., D.C.Or., 13 
F.RD. 342. 

94. U.S.—^Bradford Novelty Co. v. 
Samuel Eppy & Co., D.C.N.T., 164 
F.Supp. 798. 

Burton v, Weyerhaeuser Timber 
Co., D.C.Or., 1 P.K.D. 571. 

Recital of agreement necessary 
Where defendants moved for limi¬ 
tation of issues on basis of pre-trial 
conferences but recited only that de¬ 
fendants made concessions and un¬ 
dertakings and did not state that 
any agreement between parties had 
been made or any stipulations con¬ 
cluded, as required by Federal Rules 
of Civil Procedure, motion was over¬ 
ruled. 

U.S.—^U. S. V. Hartford-Empire Co., 
D.aOhio, 1 F.R.D. 424. 

95. U.S.—^Burton v. Weyerhaeuser 
Timber Co., D.C.Or., 1 F.R.D. 571. 

96. U.S.—Clark v. U. S., D.C.Or., 13 
P.R.D. 342. 

D.O.—Phcenix Mut. Life Ins. Co. of 
Hartford, Conn. v. Flynn, 171 P.2d 
982, 83 U.S.App.D.C. 381. 
Amended order held not erroneous 
U.S,—Southern Pac. Co. v. Conway, 
C.C.A.Ariz., 115 P.2d 746. 

97. U.S.—Glaspell v. Davis, D.C.Or., 
2 F.R.D. 301. 


98. Consolidated pleading 
Definitive pre-trial order arrived at 

after conferences between attorneys 
for the respective litigants in open 
court is a consolidated pleading 
drafted in accordance with function 
of legal profession to protect clients 
by so drafting issues that interest 
which they are hired to maintain can 
properly be stated. 

U.S.—Clark v. U. S,. D.C.Or., 13 F. 
R.D. 342. 

99. U.S.—^Robertson v. Malone, C.A. 
Fla., 190 F.2d 766. 

1. U.S.—Calvin v. West Coast Pow¬ 
er Co., D.aOr., 2 F.R.D. 248. 

2. U.S.—Clay v. Callaway, C.A.Ga., 
177 P.2d 741, rehearing denied 178 
P.2d 758. 

Appropriate rule of recovery 

Where motions were before court 
on Pre-Trial Calendar Call, court 
could decide question as to appropri¬ 
ate rule of recovery applicable in 
order to allay confusion. 

U.S.—Lundberg v. Welles, D.C.N.Y., 
93 F.Supp. 369. 

Mere mathematical calculations 
with respect to damages can be had 
through the means of a pre-trial con¬ 
ference. 


U.S.—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F.Supp. 273. 
Service of process 
Where there has been no proper 
service and notice of process, there 
is no reason why court should not 
proceed to judgment at a pre-trial 
hearing. 

U.S.—Lane v. Brown, D.C.Mich., 63 
F.Supp. 684. 

3. U.S.—Clay v. Callaway, C.A.Ga., 
177 F.2d 741, rehearing denied 178 
F.2d 758. 

4. U.S—Newman v. Granger, D.C. 
Pa., 141 F.Supp. 37, affirmed, C.A., 
239 F.2d 384. 

5. U.S.—Berger v. Brannan, C.A. 
Colo., 172 F.2d 241, certiorari de¬ 
nied 69 S.Ct. 1519, 337 U.S. 941, 93 
L.Bd. 1746. 

No cause of action 

Under civil procedure rule relat¬ 
ing to pre-trial procedure, court can 
dismiss when the admitted facts and 
proof show no cause of action. 

U.S.—^Silvera v. Broadway Depart¬ 
ment Store, D.C.Cal., 35 F.Supp. 
625. 

6. U.S.—^Miles V. Pennsylvania R. 
Co., C.CJi.Ill., 158 F.2d 336. 

7. U.S.—^Wolfe V. National Lead Co., 
D.C.Cal., 15 F.R.D. 61. 
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sidered.^ Where the court is likely to be requested 
to tax costs, particularly in large amounts, in addi¬ 
tion to the usual costs authorized by statute, such 
costs should be authorized by the court in a pre-trial 
conference before they are incurred.^ 

The court in a pre-trial conference will only rare¬ 
ly, if ever, enter an order directing a party to in¬ 
vestigate facts and file a written answer to a re¬ 
quest for an admission, since such procedure would 
.constitute an indiscreet circumvention of Rule 36 re¬ 
lating to admissions on request.^O 


§ 912. Effect 

A pre-trial order governs and controls the subsequent 
course of the action, unless modified at the trial to pre¬ 
vent manifest injustice. 

The order entered after a pre-trial conference will 
govern and control the subsequent course of the 
action,^! unless modified at the trial to prevent 
manifest injustice.Counsel are bound by their ad¬ 
missions and stipulations in a pre-trial conference, 
and, in the absence of modification, the pre-trial 
order governs the issues to be tried.^^ Where a 


8. Priof suit, fiadingfs, and decree 

U.S.—Wolfe V. National Lead Co., 
supra. 

9. U.S.—Brookside Theatre Corp. v. 
Twentieth Century-Fox Film Corp., 
D.C.Mo., 11 F.R.D. 259. 

10. U.S—Tobin v. Chambers Const. 
Co, D.CNeb., 106 F.Supp. 473. 

Admissions on request under Rule 
36 see supra §§ 756-774. 

11. U.S.—Globe Cereal Mills v. 
Scrivener, C.A.Colo., 240 F.2d 330. 

Monks V. Barker, D C.Mass., 35 
P Supp. 529—Monks v. Barker, D 

C. Mass., 35 P Supp 528. 
■Washington v. General Motors 

Acceptance Corp., D.C.Fla., 19 F.R. 

D. 370—Ruedy v. Town of White 
Salmon, D.C.Wash., 1 P.R.D. 237. 

D.C.—McCarthy v. Lerner Stores 
Corp.. D.C., 9 F.R.D. 31. 

Strict adherence to the case as it 
is presented at pre-trial is essential 
to the expeditious administration of 
justice. 

U.S.—Sens v. Baltimore & O. R. Co., 
DC Pa., 149 F.Supp. 440. 

Law governing 

Where all parties induced the court 
to determine case under law of one 
state as administered by tribunal 
sitting in another state, and pre-trial 
order raised no question as to that 
feature, parties waived any technical 
objections which could be raised to 
such procedure. 

U.S.—Metropolitan Life Ins. Co. v. 
Skov, DC.Or., 51 F.Supp. 470. 

12. U.S.—^Zielinski v. Philadelphia 
Piers, Inc., D.C.Pa., 139 P Supp, 
408—Geopulos v. Mandes, D.C.D C., 
35 F.Supp. 276—^Miles Laboratories 
V. Seignious, D.C.S.C., 30 F.Supp. 
549. 

Attorney for ITnited States 

Where United States attorney par¬ 
ticipates in pre-trial hearing he de¬ 
lineates or limits claim of govern¬ 
ment by his statements and by pre- 
trial stipulations and government, 
like any other litigant, may be reliev¬ 
ed only by a showing of manifest 
injustice and court determination. 
U.S.—U. S. V, Fallbrook Public Util¬ 
ity List., D.C.Cal., 165 F.Supp. 806. 
Protection of parties 

Whef« defendant, who by two mo¬ 


tions to dismiss and by his answer 
had asserted defense of laches, ap¬ 
parently waived the defense at pre¬ 
trial proceedings but, after reference 
to auditor to state accounts, which 
reference cost plaintiff almost as 
I much as he could expect to recover, 
defendant was allowed to amend his 
answer so as to present factual issue 
as to laches, court required defend¬ 
ant to post bond to protect plaintiff 
against unnecessary expense of a 
reference in the event the defense of 
laches should fail. 

D.C.—Geopulos v. Mandes, D.C., 35 
F.Supp. 276, 

13. U S.—^Wood V. National Farmers 
Union Auto. & Cas Co., D.C.Colo., 
114 F.Supp. 514—Becker v. Buder, 
D.C.Mo., 81 F.Supp. 369. 

Authority of employee 

In suit for declaratory judgment 
determining parties’ rights, duties, 
and obligations under automobile lia¬ 
bility insurance policy issued by de¬ 
fendant company to plaintiff, admis¬ 
sion or stipulation by defendant’s 
counsel in pre-trial conference that 
defendant executed policy and trans¬ 
mitted it to defendant’s agent for de¬ 
livery to plaintiff settled any issue as 
to defendant’s employees’ authority 
to do such acts and extend credit to 
insured for payment of premium. 

U.S.—^Wood v. National Farmers Un¬ 
ion Auto. & Cas. Co., D C.Colo., 114 
F.Supp, 514. 

Damages 

(1) Definitive pre-trial order in ac¬ 
tion at law for damages is binding on 
all parties after trial, and court will 
assess damages on stipulations and 
contentions agreed on by parties in 
such order, subject to court’s previ¬ 
ous rulings as to liability. 

U.S.—Montgomery Ward & Co. v. 
Northern Pac, Terminal Co. of Or., 
D.C.Or., 17 F.R.D. 52. 

(2) In death action, agreement at 
pre-trial conference that a certain 
sum was reasonable for funeral ex¬ 
penses of deceased amounted to an 
agreement that sum mentioned 
should be amount allowed, conse¬ 
quently trial court properly included 
such amount in judgment without 
submitting matter to jury. 

U.S.—^Earl W. Baker & Co. v. Lagaly, 

234 


C.C.A.Okl., 144 F.2d 344, 154 A.L R. 
1098. 

(3) If stipulations of fact as to 
damage are insufficiently specific to 
permit allocation of items of loss as 
; proximate result of factors on which 
i particular cause of action against 
any defendant is founded, plaintiff 
cannot recover such items, even if 
, plaintiff be shown to have been dam¬ 
aged in that particular. 

U.S.—Montgomery Ward & Co. v. 
Northern Pac. Terminal Co. of Ore¬ 
gon, supra. 

Facts deemed established 

(1) On the trial of the action, 
facts stipulated at pre-trial confer¬ 
ence as uncontroverted are deemed 
established, and the trial is conduct¬ 
ed accordingly. 

U.S.—^Krause v. George K. Garrett 
Co., D.C.Del., 5 P.R.D. 385. 

(2) Factual issue as to which an 
admission or agreement is made and 
carried into effect by order of court, 
unless thereafter modified by the 
court, stands as fully determined as 
if adjudicated after the taking of 
testimony, and neither party need 
offer testimony concerning any fact 
so determined, whether the fact is 
jurisdictional or a fact on the merits. 
U.S.—Miles Laboratories v. Seigni¬ 
ous, D.C.S.C., 30 F.Supp. 549. 

Inconsistent position precluded 

(1) Stipulations or agreements as 
to the facts preclude taking an in¬ 
consistent position with respect to 
them at the trial. 

U.S.—^Wallar v. Southern Pac. Co., D. 
C.CaL, 37 F.Supp. 475. 

(2) Where legal theories on which 
parties to action for damages pro¬ 
ceeded, as specified in definitive pre¬ 
trial order, are applied to particular 
facts found by the court, neither par¬ 
ty can discard theory of liability or 
defense on which he proceeded in or¬ 
der to adopt inconsistent position 
with respect to establishment or 
minimization of damages. 

U.S.—Montgomery Ward & Co. v. 
Northern Pac. Terminal Co. of Ore¬ 
gon, D.C.Or., 17 P.R.D. 52. 

14. U.S.—Fernandez v. United Fruit 
Co., CA.N.Y., 200 F.2d 414, certio¬ 
rari denied 73 S.Ct. 797, 345 U.S. 
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party is fully advised by the pre-trial order of the 
presence of an issue in the case, he is in no position 
at the trial to maintain that he was misled as to the 
issues in the case and, likewise, an objection as to 
a variance between pleading and proof may be un¬ 
available, where the matter claimed to constitute a 
variance is presented in the pre-trial order.i^ If 
a party wishes to present other issues at the trial, he 
should ask for an amendment of the pre-trial or- 
der.^'^ 

On the other hand, it has been held that counsel 
should not be bound by an admission of fact in a 
pre-trial agreement which, at that time, appeared to 
be inconsequential, but which later becomes crucial 
and doubtful.^s 


Where the case has gone to judgment, a party is 
bound by stipulations entered into by his counsel at 
the pre-trial conference, even though his counsel may 
have entered into the stipulation through a mistake 
of law or of fact.^^ 

The court has power to discipline a party for 
failure to comply with a pre-trial conference order*^^ 

§ 913. - Admissibility of Evidence 

A pre-trial order may govern as to the evidence which 
is admissible at the trial. 

Evidence which is beyond the scope of the pre¬ 
trial order may be inadmissible at the trial,and the 
rejection of such evidence may not be an abuse of 
discretion, particularly where its admission would 


935, 97 L.Ed. 1363—Johnson v. U. 
S., C.A.Cal., 193 F.2d 969. 

Santoro v. Lehigh Val. R. Co., E). 
CNT, 148 F.Supp. 594—Fanchon 
Marco, Inc. v. Paramount Pic¬ 
tures, D.C.N.Y, 133 F.Supp. 839. 

D C.—International Broth, of Boiler¬ 
makers, Iron Ship Builders, Black¬ 
smiths, Forgers and Helpers, Local 
92, AFL-CIO V. N L. R. B, 259 F. 
2d 957, 104 U.S.AppD.C. 142—Owen 
V. Schwartz, 177 F.2d 641, 85 U.S. 
AppD.C. 302, 14 ALR.2d 1337. 

Pacts and issues 

(1) Party was bound by state¬ 
ments of facts and issues contained 
in pre-trial order. 

U.S.—Flanders v. U. S., D C.Cal., 172 
FSupp. 935. 

(2) Pre-trial proceeding is the lat¬ 
est summary of state of case before 
trial and is controlling on issue 
sought to be raised by defendant 
concerning the scope of the plead¬ 
ings. 

Xj s. —u. S. V. Wood, D.C.Mass., 61 F. 
Supp. 175. 

Negligence; last clear chance 

In action to recover for injuries to 
trespasser on railroad property when 
he was struck by train, wherein tri¬ 
al court, at pre-trial conference had, 
with consent of parties dismissed 
plaintiff’s causes for simple negli¬ 
gence and subsequent negligence in 
original complaint and aliov/ed trial 
solely on another count charging 
negligence subsequent to discovering 
peril, trial court committed no abuse 
of discretion, in refusing at trial, 
to permit addition, as inconsistent 
with pleadings and pre-trial order, 
of simple negligence and wanton 
counts. 

Xj,s.—Hentley v. Atlantic Coast Line 
R. Co., C.A.Ala., 224'F.2d 929. 

Motion overruled 

Where defendants moved for limi¬ 
tation of issues on basis of pre-trial 
conferences but recited only that de¬ 
fendants made concessions and un¬ 


dertakings and did not state that any 
agreement between parties had been 
made or any stipulations concluded, 
as required by Civil Procedure Rules, 
motion was overruled. 

U.S.—^U. S. V. Hartford-Empire Co., 
D C.Ohio, 1 F.R.D. 424. 

Particular orders construed 
U.S.—Garden City Co. v. Bentrup, C. 
A Kan, 228 F.2d 334—Perper v. 
Sonnabend, C.A Fla, 221 F 2d 142 
—Radio Shack Corp. v. Radio 
Shack, C.A.IIL, 180 F.2d 200. 

15. U.S.—^American Sur. Co. of New 
York v. Williford, C.A.Mo., 243 F. 
2d 494. 

16. B.C—Owen v. Schwartz, 177 F. 

2d 641, 85 U.S.APP.D.C. 302, 14 

A.L.R.2d 1337. 

17 . U.S—^Walker v. West Coast Fast 
Freight, Inc, C.A Or, 233 F.2d 939 
—Fernandez v. United Fruit Co, 
CA.N.Y., 200 F.2d 414, certiorari 
denied t’s S.Ct 797, 345 U.S. 985, 97 
L.Ed. 1363. 

18. U.S.—^Pepper v. Truitt, C.C.A. 
Okl., 158 F.2d 246. 

19. Basis of liability 

Where plaintiffs’ attorneys at pre¬ 
trial conference agreed that if it 
was determined that road where ac¬ 
cident occurred was not a public 
highway governed by Oregon stat¬ 
ute, defendant could not be charged 
with negligence, after direction of 
verdict determining that road was 
not a public highway and entry of 
final judgment on such verdict based 
on admissions in pre-trial order, 
plaintiff's motion for new trial pre¬ 
sented by attorneys who were em¬ 
ployed since the trial on ground that 
present attorneys would not have 
made the admission that there was 
no possible claim of common law 
negligence was denied. 

U.S.—^King V. Edward Hines Lumber 
Co., D.C.Or., 68 F.Supp. 1019. 

j 20. U.S.—^Matheny v. Porter, C.C.A. 
1 Colo., 158 P.2d 478. 

235 


21. U.S.—Herman v. United Air 
Lines, Inc., D.C.Colo, 157 F.Supp. 
65. 

Aggravation of pre-existing condi¬ 
tion 

In personal injury suit, evidence of 
plaintiff’s injuries and illnesses suf¬ 
fered by plaintiff as result of fact 
that injury suffered in accident ag¬ 
gravated pre-existing, but dormant, 
pituitary deficiency, was not inadmis¬ 
sible as beyond scope of pre-trial or¬ 
der stating that plaintiff claimed per¬ 
manent injury of pituitary gland 
caused or aggravated by injury suf¬ 
fered in accident. 

D.C.—Sher v. De Haven, 199 F.2d 
777, 91 U.S.App.D.C. 257, 36 A.L. 
R.2d 937, certiorari denied 73 S Ct. 
797, 345 U.S. 936, 97 LEd. 1363. 

Matters left open for determination 

In action for balance due on con¬ 
tract to construct pipe line for water 
system for domestic water supply 
for town, testimony of expert wit¬ 
ness that specifications which were 
made part of the contract and were 
under supervision of town engineer 
were faulty was within scope of pre¬ 
trial order vrhich left open for deter¬ 
mination at time of trial question of 
whether pipe line was constructed in 
accordance with contract. 

U.S.—Ruedy v. Town of White Sal¬ 
mon, DC.Wash., 35 F.Supp. 130. 

Questions raised in pre-trial state¬ 
ment 

Where plaintiff, in pre-trial state¬ 
ment, raised particular questions, and 
plaintiff knew of the evidence on 
question and testified thereon, he 
could not object that questions were 
new issues outside pre-trial state¬ 
ment which could not later be raised. 
U.c.—Uebersee Finanz-Korporation, 
A. G. V. Brownell, D.C., 133 F.Supp. 
615, affirmed Von Operi v. Brownell, 
244 F.2d 789, 100 U.S.App.D.C. 341, 
certiorari denied 78 S.Ct. 141, 355 
U.S. 878, 2 L.Ed.2d 108. 
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not change the result of the trial .22 Counsel should 
disclose at the pre-trial conference that he has 
exhibits which he expects to introduce at the trial, 
but whether such exhibits may be introduced rests in 
a large measure in the discretion of the court 
and where the order lists the witnesses and exhibits 
which each party expects to use at the trial, the ad¬ 
mission in evidence of additional exhibits, or the 
testimony of additional witnesses, is a matter within 
the discretion of the trial court.24 

An admission as to facts which could have been 
made at the pre-trial conference will not be accept¬ 
ed at the trial so as to exclude offered proof, where 
an element of surprise is present and the party of¬ 
fering the proof has gone to expense in obtaining 
and preparing such proof,25 

Order for audit. Where, at a pre-trial conference, 
the court grants a request for an independent audit, 
the order for an audit is not an agreed or consent 
order, but is merely a guide for the accountants, and 
is subject to revision by the introduction of un¬ 
contradicted testimony.26 

§ 914. -Waiver of Issues Not Raised 

The pre-trial order usually governs as to the issues 


to be tried at the trial, but the order may be modified 
in this respect to prevent manifest injustice. 

The parties may not inject an issue not raised at 
the pre-trial conference but rigid adherence to 
pre-trial conference agreements should not be exact¬ 
ed, especially where to do so will result in injustice 
and relaxing of the agreement will not cause preju¬ 
dice to the other party.^^ Thus, if some vital new 
matter is discovered after pre-trial and before trial, 
the pre-trial order may be amended to include the 
new issue.29 It has also been held that a defendant 
is not precluded by a pre-trial order from seeking 
leave to plead a new defense.20 Since Rule 16 must 
be read in the light of Rule 15 (b) relating to 
amendments to conform to evidence, where an issue 
not covered by the pre-trial order is raised without 
objection during the trial, the trial judge is at liberty 
to consider that issiie.^^ 

Amendment. Where a supplemental pleading is 
allowed to be filed after a pre-trial hearing and order, 
the order may be considered as amended by permit¬ 
ting the additional issues to be raised ,22 but it is the 
better practice to request a modification of the pre¬ 
trial order so that no one can be misled as to the is- 

sues.^2 


22 . U.S.—Sartori v. U. S., C.A.Utah, 
186 F.2(l 679. 

23. Photogrraplis 

XJ.S.—Cherney v. Holmes, C.A.Wis., 
185 F.2d 718. 

24. U.S.—Millers' Nat. Ins, Co., Chi¬ 
cago, Ill. V. Wichita Flour Mills 
Co., C.AKan., 257 F.2d 93—Globe 
Cereal Mills v. Scrivener, C.A.C 0 I 0 ., 
240 F.2d 330. 

Discretion held not abused 

In action under Federal Employ¬ 
ers' Liability Act, wherein pre-trial 
rules required both parties to furnish 
to adversaries names of all witness¬ 
es known or expected to be used be¬ 
fore trial, trial court committed no 
abuse of discretion in permitting- 
physician whose name had not been 
so furnished to testify as expert wit¬ 
ness for plaintiff, in view of explana¬ 
tion by plaintiffs’ counsel that he 
had not known until shortly before 
trial that physician would testify. 
U.S.—Texas & Pac. Ry. Co. v. 
Buckles, C.ALa., 232 F.2d 257, 
certiorari denied 76 S.Ct. 1053, 351 
XJ.S. 984, 100 L.Ed. 1498. 

25. XJ.S.—Byers v. Clark & Wilson 
Lumber Co., D.C.Or., 27 F.Supp. 
302. 

26. XJ.S.—^North British & Mercan¬ 
tile Ins. Co. V. Crowley, C.C.A.S.C., 
164 F.2d 550. 

917. XJ.S.—McDonald v. Bowles, C.C. 

A.CaL, 152 F.2d 741. 

D.C.—McCarthy v. Lerner Stores 
Corp., D.C., 9 F.R.D. 31. i 


Action for declaratory judgment 

Issues not set for trial in district 
court's order setting certain issues 
for trial in action for declaratory 
judgment need not be met by defend¬ 
ants or considered by court. 

XJ.S.—^Federal Tel. & Radio Corp. v. 

Associated Tel. & Tel. Co., D.C. 

Del., 99 F.Supp. 535. 

Waiver 

Limitation of the issues by agree¬ 
ment at the pre-trial conference is a 
waiver of any other issue. 

XJ.S.—^Frank v. Giesy, C.C.A.Or., 117 

F.2d 122. 

Defenses 

(1) Failure to urge a defense at 
pre-trial conference may constitute 
a waiver of the defense. 

U.S.—Shell V. Strong, C.aA.Kan., 151 

F.2d 909, 

<2) Thus, where air carrier, which 
was sued by passenger for injuries, 
hied an answer verified by one of its 
corporate officers and signed by its 
counsel, and thereafter carrier en¬ 
gaged in extensive discovery proce¬ 
dure covering a period of many 
months, and went through pre-trial 
without urging a highly technical 
defense, and first presented such de¬ 
fense by a memorandum of law filed 
with the court after pre-trial, carrier 
would be deemed to have waived its 
right to urge such a defense. 

XJ.S.—Bernard v. XJ. S. Aircoach, D. 

C.Cal., 117 F.Supp, 134. 
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28. XJ.S.—Smith Contracting Corp. v. 
Trojan Const. Co., C.A.Okl., 192 F. 
2d 234. 

Failure to req.uest continuance 

Where defendant’s counsel was 
aware that plaintiff was afflicted with 
rare disease, professed some knowl¬ 
edge of its medical aspects and did 
not ask for continuance, defendant 
could not claim surprise on theory 
that pre-trial order did not include 
issue of whether accident caused or 
aggravated such disease, and there 
was no error affecting substantial 
rights. 

D.C.—Pennsylvania Greyhound Lines 
V. McKenzie, 237 F.2d 204, 99 U.S. 
App.D.C. 50. 

Points based on ne-w disclosures or 
new e-vidence 

U.S.—La Canm v. Automobile Ins 
Co. of Hartford, D.C.N.Y., 41 F. 
Supp. 1021. 

29. D.C.—McCarthy v. Lerner Stores 
Corp., D.C., 9 F.R.D. 31. 

30. U.S —Saper v. Long, D.C.N.Y., 
131 F.Supp. 795. 

31. U.S.—Bucky V. Sebo, C.A.N.Y., 
208 F.2d 304. 

Firemen's Ins. Co. of Newark, 
N. J. V. Show, D.C.Mont., 110 F. 
Supp. 523. * 

32. U.S.—Jos. Riedel Glass Works 
V. Keegan, D.C.Me, 43 F Supp. 153. 

33. U.S.—Sinclair Refining Co. v. 
Howell, C.A.Ala., 222 F.2d 637. 
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XVI. TRIAL 


A. IN GENERAL 


§ 915. General Rules 

In a trial by jury in a federal court, the judge is not 
a mere arbitrator or moderator, but is the governor of the 
trial, clothed with a wide discretion in regulating matters 
of trial procedure, and charged with the duty of seeing 
that the trial is conducted in an orderly and proper 
manner. 

In a trial by jury in a federal court, the judge is 
not a mere arbitrator or moderator, ^4 but is the 


governor of the trial,®^ or, as has been stated, an 
administrator charged with the primary responsi¬ 
bility for a just outcome of the trial.®^ He has a 
wide discretion in regulating matters of trial pro- 
cedure.37 It is his function and duty to oversee and 
conduct the trial^S in an orderly®^ and proper^O man¬ 
ner, with the incidents and consequences attached to 
it under the rules and practices prevailing in the 
federal courts.'^^ 


34. U.S.—Herron v. Southern Pac 
Co, Ariz., 51 S.Ct. 383, 283 U.S. 91, 
75 L Ed. 857, answers conformed 
to. CCA., 50 F.2d 1078. 

Knapp V. Kinsey, C.A Mich., 232 
F 2d 458, certiorari denied 77 S Ct. 
131, 352 U.S. 892, 1 EBd.2d 86— 
Crowe V. Di Manno, C.A Mass., 225 
F.2d 652—Curd v. Todd-Johnson 
Dry Docks, C.A.La.. 213 P.2d 864 
.—^Diederich v. American News Co., 
CC.A.Okl., 128 F 2d 144. 

Burch V. Reading” Co., D.C.Pa, 
140 F.Supp. 136, affirmed, C.A., 240 
F 2d 574, certiorari denied 77 S.Ct, 
1049, 353 U.S. 965, 1 L.Ed.2d 914, 
Trial by court see infra § 1028. 
Discussions of; 

The jury trial, 20 F.R.D. 65. 
Characteristics of federal trial 
practice in civil cases 12 F.R.D. 269. 

Glimpses of federal trials and pro¬ 
cedure, 4 P.R.D. 216. 

Not a mere presiding* officer 
U.S.—^Norwood v. Great Am. Indem. 
Co., C.C.A.Pa., 146 F.2d 797. 

35. U.S.—Herron v. Southern Pac. 
Co, Ariz., 51 S.Ct. 383, 283 US. 91, 
75 L Ed. 857, answers conformed 
to, C.C.A., 50 P.2d 1078. 

Diederich v. American News Co., 
C.C.A.Okl., 128 F.2d 144. 

36. U.S.—Maryland Casualty Co. v, 
Reid, C.C.A.Tex., 76 P.2d 30. 

Trial court has power to direct 

course of trial m interest of proper 
administration of justice. 

U.S.—Chapman v. U. S., C.A.Okl., 169 
P.2d 641, certiorari denied 69 S.Ct. 
134, 335 U.S. 860, 93 L.Ed. 406. 
Proper conduct 

Trial judg-e is an administrator 
charged with proper conduct of the 
trial. 

U.S.—Curd V. Todd-Johnson Dry 
Docks, C.A.La., 213 F.2d 864. 

37. U.S.—-Atlantic Coast Line R. Co, 
V. Kammerer, C.A.Ga., 239 F.2d 115 
—^Walker v. Loop Pish & Oyster 
Co., C.A.Fla., 211 F.2d 777—Mary¬ 
land Casualty Co. v. Reid, C.C.A. 
Tex., 76 F.2d 30. 

Rule 83 

In the absence of a specific rule 
jgoverninff trial practice, the court 


may look to Rule 83 of the Federal 
Rules of Civil Procedure for guid¬ 
ance, which Rule states that “In all 
cases not provided for by rule, the 
district court may regulate their 
practice in any manner not inconsist¬ 
ent with the rules" and which gives 
power to do what may be necessary 
to secure justice in matters pending. 
U.S.—Feeney v. Stieringer, D.C.N.Y., 
162 F.Supp. 640. 

Dialectical perfection, metaphysical 
nicety, and abstract inerrancy are 
not expected or required of federal 
trial courts. 

U.S.—Uhl V. Echols Transfer Co., C. 
A.Ala., 238 F.2d 760. 

38. U.S.—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 P 2d 30. 

John E. Smith’s Sons Co. v. Lat- 
timer Foundry & Mach. Co., D.C. 
Pa., 19 F.R.D. 379, affirmed, C.A., 
239 P.2d 815. 

Judge may never abdicate or sur¬ 
render his function to trial counsel. 
U.S.—Macartney v. Compagnie Gen- 
erale Transatlantique, C.A.Or, 253 
F.2d 529—Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 F.2d 30. 

Russell V. Monongahela Ry. Co., 
D.C.Pa., 159 F.Supp. 650, affirmed, 
CA, 262 F.2d 349. 

39. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349— 
Knapp V. Kinsey, C.A.Mich., 232 F, 
2d 458, certiorari denied 77 S.Ct. 
131, 352 U.S. 892, 1 L.Ed.2d 86, 

Smith, Kline & French Labora¬ 
tories V. International Pharmaceu¬ 
tical Labs., D.C.N.Y., 98 F.Supp. 
899. 

40. U.S.—Russell V. Monongahela 
Ry. Co., C.A.Pa., 262 P.2d 349— 
Curd V. Todd-Johnson Dry Docks, 
C-A.La., 213 F.2d 864—Norwood v. 
Great Am. Indem. Co., C.C.A.Pa., 
146 F.2d 797—^Diederich v. Ameri¬ 
can News Co., C.C.A,Okl., 128 F.2d 
144. 

Propriety of judge’s conduct and re¬ 
marks see infra § 922. 

41. U.S.—Bute V. People of State of 
Illinois, Ill., 68 S.Ct. 763, 333 U.S. 
640, 92 L.Ed. 986. 
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Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71. 

Federal Rules govern jury trials 
U.S.—U. S. V. American Optical Co., 
D.C.N.Y.. 2 F.R.D. 534. 

Procedural or substantive matter 
In federal courts, in both federal 
and nonfederal cases, mode of trial 
may be considered either a procedur¬ 
al matter removed from Erie-Tomp- 
kins. or a matter of substance, with¬ 
in power of congress to regulate pur¬ 
suant to Const. Art. 3, but subject 
to Seventh Amendment. 

U.S.—Canning v. Star Pub. Co., D.C. 
Del., 138 F.Supp. 843. 

In absence of controlling federal 
statute or rule of court, the federal 
courts may, as to matters of trial 
practice, follow the practice in the 
courts of the state in which they 
sit. 

U.S.—Beagle v. Northern Pac. Ry. 
Co., D.C.Wash., 32 F.Supp 17— 
Wells V. Equitable Life Assur. Soc. 
of U. S., D.C.Ky., 29 F.Supp. 144. 

Two attorneys 

Where interests of ancillary ad¬ 
ministratrix, in her capacity as plain¬ 
tiff and as defendant in consolidated 
actions, were divergent and complex, 
district court did not err in permit¬ 
ting two different attorneys to con¬ 
duct the trial on behalf of the ancil¬ 
lary administratrix, although law of 
state in which federal court sat pro¬ 
vided that one counsel only on each 
side could examine or cross-examine 
witnesses or sum up, since practice 
and procedure in federal district 
court is governed by Federal Rules 
and under Rule 83 court has power to 
do what may be necessary to secure 
justice in matters pending. 

U.S.—^Feeney v. Stieringer, D.C.N.Y., 
162 F.Supp. 540. 

Prior to adoption of Federal Buies 
and under Conformity Aot 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure it 
was held that federal statutes and 
rules of court were controlling as to 
matters of trial practice and proce¬ 
dure in actions tried m the federal 
courts. 
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The judge has the right and duty to guide and lead 
the jurors in the interests of justice, to make posi¬ 
tive that every trial is justly, fairly, and impartially 
conducted,and to permit nothing to be done by way 
of omission or commission to defeat the ends of jus- 
tice.^^ The trial must be conducted in an atmos¬ 
phere of dignity and decorum at all times,^^ and the 
judge should take appropriate action to prevent or 
curb demonstrations by the spectators.^6 

Recess or temporary adjournment. Where a trial 
is in progress the matter of granting a recess or 
temporary adjournment is ordinarily within the dis¬ 
cretion of the trial court.^7 

Issue of fact as essential to trial. A party must 
raise an issue of fact in order to get a trial or hear¬ 
ing on the facts.^s 


§ 916. Joint Trial of Issues in Different Ac¬ 
tions and Consolidation of Actions 

Under the Rule providing for consolidation, when ac¬ 
tions involving a common question of law or fact are 
pending before the court, it may, in the exercise of dis¬ 
cretion, order a joint trial of any or all the matters in 
issue, it may order all the actions consolidated, and it 
may make such orders concerning proceedings therein 
as may tend to avoid unnecessary costs or delay. In 
the exercise of its discretion the court must consider all 
of the circumstances involved and consolidation for trial 
will be permitted whenever it is reasonable and no con¬ 
fusion or prejudice will result. 

Apart from the provisions of Rule 18 (a) as to the 
joinder of claims, as discussed supra §§ 40, 41, which 
have been described as recognizing the right of con¬ 
solidation of actions,^^ Rule 42 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., providing for 
consolidation is very broad,^^ and thereunder when 


U S.—Chalmers v. Sheinman, C.C.A. 
Pa., 82 P.2d 928—Irving- Trust Co. 
V. Marine Midland Trust Co. of 
New York, D C N.T„ 47 F.2d 907. 

Wells V. Equitable Life Assur. 
Soc. of V. S., D.C.Ky., 29 F.Supp. 
144. 

Bank of Waterproof v. Fidelity 
Deposit Co. of Maryland, C C A.La , 
299 F. 478, certiorari denied Fidel¬ 
ity & Deposit Co. of Maryland v. 
Bank of Waterproof, 45 S.Ct. 98, 
266 U.S. 618, 69 L.Ed. 471—Ameri¬ 
can Issue Pub Co. V. Sloan, Ohio, 
248 F. 251, 160 C.C.A. 329. 

25 C.J. p 826 note 2. 

(2) So, it was held that after jury 
was selected the trial proceeded with 
incidents and consequences attached 
to it under rules and practices pre¬ 
vailing- in federal courts. 

U.S.—Roush V. U. S., C.C.A.Fla., 47 
F2d 444. 

(3) State rule with respect to pro¬ 
cedure at trial prevailed in federal 
courts under Conformity Act until 
congress prescribed different rule. 

U S.—Chalmers v. Sheinman, C.C.A 

Pa., 82 F.2d 928. 

(4) It was held that the Conform¬ 
ity Act which required federal courts 
to conform ‘'as near as may be" to 
the state practice, did not apply to 
the manner in which a judge per¬ 
formed his personal duties, and 
where, because of the number of 
terms a judge was required to hold in 
his district at diiferent places, it was 
necessary or expedient for the 
prompt dispatch of business, it was 
within his discretion to keep one 
term open until the beginning of the 
next at the same place, and to sign 
the journal only at the close of the 
term, although a state statute requir¬ 
ed that It be signed each day. 

U.S.—Ellicott Mach. Corporation v. 
Vogt Bros. Mfg. Co., C.C.A.Ky., 267 
F. 945, error, certiorari and man¬ 


damus denied 41 S Ct. 8, 254 U.S 
607, 629, 65 L Ed 435. 

42. U.S —McCoy v. Blakely, C.A 
Neb., 217 F 2d 227. 

43. U.S.—F. W. Wool worth Co. v. 
I Contemporary Arts, C A Mass, 193 

P.2d 162, affirmed 73 S.Ct 222, 344 
U.S. 228, 97 L.Ed. 276, clarification 
denied 76 S.Ct. 37, 350 U.S 810, 100 
LEd. 727—Reynolds v. U. S , C.C. 
A.Okl, 48 F.2d 762. 

Dinsel V. Pennsylvania R. Co., 
D.C.Pa., 144 F.Supp. 880—^Finn v. 
Carnegie-Illinois Steel Corp., D.C. 
Pa., 68 F Supp. 423. 

Development of facts and question¬ 
ing of witnesses see infra § 922. 

44. U.S.—Finn v. Carnegie-Illinois 
Steel Corp., supra. 

Action likely to obstruct justice 
A lower court cannot take any un¬ 
necessary initiatory action which 
would be likely to impede investiga¬ 
tions or obstruct impartial admin¬ 
istration of justice. 

U.S —In re United Shoe Machinery 
Corp., D.C.Mass., 6 F.R.D. 347. 

45. U.S.—F. W. Woolworth Co. v. 
Contemporary Arts, C.A.Mass., 193 
F.2d 162, affirmed 73 S.Ct. 222, 344 

U. S. 228, 97 L.Ed. 276, clarification 
denied 76 S.Ct. 37, 350 U.S. 810, 100 
LEd. 727—Sims v. Greene, C.C.A. 
Pa., 160 F.2d 512. 

46. U.S.—Sims v. Greene, supra. 

47. U.S.—Maxey v. Chapman, C.A. 
Va., 224 F.2d 474. 

Continuances see supra §§ 879-889. 

Application for additional time 
within which to produce witness was 
addressed to discretion of trial court. 
U.S.—Chicago Great Western Ry. Co. 

V. Casura, C.A.Minn., 234 F.2d 441. 
Denial not an abuse of discretion 

In civil action arising out of auto- 
mobile-truck collision, refusal of trial 
court to suspend proceedings pending 
arrival of nonmedical witness, who 
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! had been plaintiff's lawyer, so as to 
give such witness opportunity to tes¬ 
tify he had gone to hospital to inter¬ 
view plaintiff but had found plaintiff 
in no condition to be interviewed, 
was not abuse of discretion even 
though purpose of testimony was to 
off-set testimony of insurance adjust¬ 
er who had interviewed plaintiff 
shortly before lawyer arrived at hos¬ 
pital, in view of all circumstances in¬ 
cluding fact that doctor had permit¬ 
ted interview with adjuster. 

U S.—Maxey v. Chapman, C.A.Va., 
224 F.2d 474. 

48. D.C.—Briehl v. Dulles, 248 F.2d 
561, 101 U.S.App.D C. 239, reversed 
on other grounds Kent v. Dulles, 
78 S.Ct. 1113, 357 US. 116, 2 L.Ed. 
2d 1204. 

49. U.S.—U. S. V. Louisville & N. R. 
Co., C.A.Ky., 221 P 2d 698. 

Joinder in one suit of different 

claims and trial of them together 
may be proper under the Federal 
Rules of Civil Procedure. 

U.S.—U. S. V. Hill, C.A.Tex., 171 F. 
2d 404, reversed on other grounds 
174 P.2d 61. 

50. U.S.—Yorkshire Ins. Co. v. U. 
S., C.A.N.J., 171 P.2d 374, affirmed 
U. S. v. Aetna Cas. & Sur. Co., 70 
S.Ct. 207, 338 U.S. 366, 94 L.Ed. 
171, 12 A.LR.2d 444. 

Consolidation of actions generally 
see Actions §§ 107-116. 

A former federal statute govern¬ 
ing consolidation of causes was de¬ 
signed essentially for convenience of 
trial. 

U.S.—Bley v. Travelers Ins. Co., D.C. 

Ala., 27 F.Supp. 351. 

Effect of conformity statute 

Under conformity statute whether 
state practice requiring separate tri¬ 
als of two sets of issues in attach¬ 
ment case should be followed is mat¬ 
ter within sound discretion of dis¬ 
trict court. 
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actions involving a common question of law or fact the trial of several actions together is to be dis- 
are pending before the court, it may order a joint tinguished from the consolidation of actions, one 
hearing or trial of any or all the matters in issue in important distinction being that in the former each 

the actions,'51 it may order all the actions consolidat- action retains its separate character in all matters 

ed,52 and it may make such orders concerning pro- except the one of joint trial, whereas in the latter the 

ceedings therein as may tend to avoid unnecessary actions merge and become one,5i in applying Rule 


costs or delay.5» While the joint 


U.S.—Scottish Union & National Ins 
Co. v. Aylor, D.C.Mo., 13 F.Supp. 
139. 

51. U S.—^Williams v. National Sur. 

Corp, C.A.Ala, 257 P 2d 771— 

Polito V. Molasky, C.C.A.Mo., 123 
F 2d 258—Broderick v. American 
General Corporation, C.C.A.Md., 71 
F.2d 864, 94 A.L R. 1359. 

Cohen v. Beneficial Indus. Loan 
Corp, D.C.Del., 93 F.Supp. 418— 
Shultz V, Manufacturers & Trad-' 
ers Trust Co., D.C N.Y., 29 F.Supp. 
37—Cecil V. Missouri Public Serv¬ 
ice Corporation, D.C.Mo., 28 F.Supp. 
649. 

Miller V. Sammarco, D.C.Ohio, 9 
FRD. 215. 

D.C.—Santucci v. Pignatello, 188 P.2d 
643, 88 U.SAppD.C, 190. 

Hotel George V v. McLean, D.C., 
1 P.R.D. 241. 

Joint hearing as to injunctive relief 
Court may treat cases as consoli¬ 
dated for purpose of hearing issues 
as to injunctive relief demanded 
without treating them as consoli¬ 
dated for purpose of trying issues 
raised by law actions included in 
complaints. 

U S.—Whitmer v. Atchison, T. & S. 
F. By. Co., D.C.Mo,, 82 F.Supp. 914. 

52. U.S.—Deauville Corp. v. Garden 
Suburbs Golf & Country Club, C.C. 
A Fla., 164 P.2d 430, motion denied 
165 P.2d 431, certiorari denied 68 
S.Ct. 912, 333 U.S. 881, 92 L.Ed. 
1156—Sutcliffe v. Storage & Ware¬ 
house Co. V, U. S., C.C A Mass., 162 
F.2d 849—^Union Producing Co. v. 
White, C.C.A.Miss., 153 F.2d 856, 
set aside on other grounds 157 F. 
2d 254, certiorari denied 67 S.Ct. 
369, 329 U.S. 792, 91 L.Ed. 678. 

Cohen v. Beneficial Indus. Loan 
Corp., D.C.Del., 93 F.Supp. 418— 
Shultz V. Manufacturers & Traders 
Trust Co., D.C.N.T,, 29 F.Supp. 37, 
D.C.—Santucci v. Pignatello, 188 F. 

2d 643, 88 U.S App.D.C. 190. 
Ordering a consolidated complaint 
While district courts are invested 
with power to consolidate actions for 
all purposes, they have no such au¬ 
thority to order a consolidated com¬ 
plaint. 

U.S.—MacAlister v. Guterma, C.A. 

N.T., 263 F.2d 65. 

Splitting causes of action 

Matter of splitting causes of ac¬ 
tion may be handled under Rule re¬ 
lating to consolidation of actions and 


trial of issues or I 42 (a) it is not 

Rule relating to adding and dropping 
of parties. 

U.S.—U. S. V. South Carolina State 
Highway Dept., CA.S.C., 171 F.2d 
893. 

TTnder former statute consolidation 
of actions was authorized in certain 
cases. 

U.S.—Baltimore & O. S. W. R. Co. v. 
U. S, Ohio, 31 S.Ct. 368, 220 U.S. 
94, 55 L.Ed. 384. 

Butler V. Courier-Citizen Co., C. 
C.Mass., 127 F. 1015. 

53. U.S.—^MacAlister v. Guterma, C. 
AN.T., 263 F.2d 65—Sutcliffe Stor¬ 
age & Warehouse Co. v. U. S., C. 
C.A.Mass., 162 F.2d 849. 

Tuba Consol. Gold Fields v. Kil- 
keary, D.C. Cal., 102 F.Supp. 999, 
reversed on other grounds, C.A., 
206 F.2d 884. 

Consolidation of cases tried separate¬ 
ly 

Where two cases are similar and 
are tried separately they may be 
consolidated for submission on un¬ 
derstanding that all common ques¬ 
tions may be considered in each case 
regardless of whether particular 
common question appears in record 
of trial of both cases. 

U.S.—Hudspeth v. Standard Oil Co. 

of N. J., D.C.Ark., 74 F.Supp. 123. 
Cases in effect consolidated by use 
of evidence of one case in anoth¬ 
er 

Where district judge, trying both 
jury action for injuries to guest in 
automobile colliding with defendant’s 
trailer truck and nonjury actions for 
injuries sustained by automobile 
driver and other guests in such colli¬ 
sion, notified counsel in nonjury cas¬ 
es that all evidence taken in jury 
case on question of negligence would 
be incorporated in noniury cases, but 
that parties thereto could introduce 
additional evidence on such question 
and that such counsel could fully 
participate in jury case, which they 
did, all cases were in effect ordered 
consolidated on such issue, as per¬ 
mitted by Rule. 

U.S.—^Walker v. Loop Fish & Oyster 
Co., C.A.Fla., 211 F.2d 777. 

54. “Consolidation.” used la three 
different senses 

Term “consolidation” is used in 
three different senses: First, where 
several actions are combined into one 
and lose their separate identity and 
become a single action in which a 
single judgment is rendered; sec- 
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always necessary for the courts to 

ond, where all except one of several 
actions are stayed until one is tried, 
in w'hich case the judgment in the 
one is conclusive as to the others; 
third, where several actions are or¬ 
dered to be tried together but each 
retains its separate character and re¬ 
quires the entry of a separate judg¬ 
ment. 

U.S—George v. Leonard. D C.S.C.. 84 
F.Supp. 205, reversed on other 
grounds, C.A., 178 F.2d 312, certio¬ 
rari denied 70 S Ct. 1000, 339 U.S. 
965, 94 L.Ed. 1374—Bley v. Trav¬ 
elers Ins. Co., D.C.Ala., 27 F.Supp. 
351. 

Suits are merged on consolidation 
of actions and thereafter constitute 
but one action. 

U.S.—Roden v. Empire Printing Co., 
D.C.Alaska, 135 F.Supp. 665, af¬ 
firmed, C.A., 247 F.2d 8. 

Causes not merged 

(1) Consolidation of actions for 
purpose of securing a joint trial on 
questions of law and fact common 
to all of them will not have the ef¬ 
fect of merging the several causes in¬ 
to a single cause. 

U.S.—U. S. V. Bregler, D.C.N.T., 3 F. 
R.D. 378, 

(2) So, consolidation by order of 
two derivative suits by different pre¬ 
ferred stockholders of subsidiary cor¬ 
poration to compel controlling cor¬ 
poration, in compliance with its con¬ 
tract with its subsidiary, to surren¬ 
der notes for funds advanced by it 
to subsidiary company and accept m 
lieu thereof shares of such company’s 
common stock in accordance with its 
agreement would not have fused two 
causes of action, but one suit could 
have taken place of two suits only on 
intervention, allowed by court in ac¬ 
tion first brought, on behalf of com¬ 
plainant in second action. 

U.S.—Murphy v. North American 
Light & Power Co., D.C.N.T., 33 
F.Supp. 567. 

In joint trial procedural advan¬ 
tages of separate trial, including 
right peremptorily to challenge ju¬ 
rors, are preserved. 

U.S.—Stanford v. Tennessee Val. Au¬ 
thority, D.C.Tenn., 18 F.R.D. 152. 

Under prior statute 

“Consolidation” as used in a for¬ 
mer federal statute authorizing con¬ 
solidation covered both merger of ac¬ 
tions that might have been brought 
as one, and actions that might not 
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draw the distinction, and they sometimes speak of the 
consolidation of actions when what is apparently 
meant is the joint trial of issues. 

It is clear that Rule 42 (a) is permissive.^^ More 
specifically, the consolidation of cases57 or actions^® 
generally, or for purposes of trial or the joint trial 
of issues, are matters resting in the discretion of 
the trial court. The discretion conferred is broad^^ 
where there is a common question of law or fact,®l 
and its exercise will not be disturbed except for 


abuse thereof.^2 

On the other hand, Rule 42 confers authority to 
consolidate only where the actions are pending be¬ 
fore the same court,^^ and does not confer authority 
to consolidate an action pending before the court 
with an action which is no longer pending,or with 
an action pending in another federal district.®^ 
However, the fact that the actions are pending be¬ 
fore different divisions of the same court is no bar 
to consolidation under the Rule,^® and statutory au- 


have been so brought, or “quasi-con¬ 
solidation.” 

U.S.—National Union Fire Ins. Co. v. 
Chesapeake & O. Ry. Co., D.C.Ky., 
4 F Supp. 25. 

55. U.S.—Polito V. Molasky, C.C.A., 

55. U.S.—Polito V. Molasky, C.C.A. 
Mo., 123 F.2d 258. 

National Nut Co. of Cal. v. Susu 
Nut Co., D.C.Ill., 61 F.Supp. 8 6. 

56. U.S.—^Whiteman v. Pitrie, C.A. 
La., 220 P.2d 914. 

Parker Rust Proof Co. v. Detrex 
Corp., D.C.Mich , 14 F.R.D. 173. 

57. U.S.—U. S. V. Knauer, C.C.A. 
Wis, 149 F.2d 519, affirmed 66 S.Ct. 
1304, 328 U.S. 654, 90 L.Ed. 1500, 
rehearing denied 67 S.Ct. 25, 329 

U. S. 818, 91 L.Ed. 697, petition de¬ 
nied 68 S.Ct. 210, 332 U.S. 832, 92 
L.Ed. 407. 

58. U.S.—^Whiteman v. Pitrie, C.A. 
La., 220 F.2d 914. 

National Nut Co. of Cal. v. Susu 
Nut Co., DC.IIL, 61 F.Supp. 86. 

Walker v. Biggs, D.C.Tenn, 7 
F.R.D, 78. 

D.C.—Santucci v. Pignatello, 188 F. 

2d 643, 88 U.S.App.D.C. 190. 
Applicatioa may be made to court for 
consolidatiou of suits 
U.S.—^Werkley v. Konmklijke Lucht- 
vaart Maatschappij N. V., D.C.N.T., 

111 F.Supp. 300. 

Jury and non jury actions 

Court may order the consolidation 
of several causes even though it 
combines an action triable before a 
jury with one triable before the 
court. 

U.S.—Sherwood v. U. S„ C.C.A.N.Y., 

112 F.2d 687, reversed on other 
grounds 61 S.Ct. 767, 312 U.S. 584, 
85 L.Ed. 1058. 

59. U.S.—^Williams v. National Sur 
Corp., C.A.Ala., 257 F.2d 771— 
Franklin v. Shelton, C.A.Okl., 250 
F.2d 92, certiorari denied 78 S.Ct. 
544, 355 U.S. 959, 2 L.Ed.2d 533— 
Ryan Ready Mixed Concrete Corp. 

V. Franki Foundation Co., CA.N. 
y., 229 F.2d 289—Gillette Motor 
Transport v. Northern Okl. Butane 
Co., C.A.OkI., 179 F.2d 711—Burl¬ 
ington Transp. Co. v. Josephson, C 
C.A.S.D., 153 F.2d 372—Skirvin v. 
Mesta, G.C.A.Okl., 141 F.2d 668— 
Polito V. Molasky, C.C.A.Mo., 123 


F 2d 258, certiorari denied 62 S.Ct 
632, 315 U.S. 804, 86 L.Ed. 1204. 

Borup V. National Airlines, Inc, 
D.C.N.T., 159 F.Supp. 807—Rando 
V. Luckenbach S. S. Co., D C N.Y., 
165 F.Supp. 220—Cecil v. Missouri 
Public Service Corporation, D.C. 
Mo , 28 F.Supp 649. 

Miller V. Sammarco, D.C.Ohio, 9 
F.R.D. 215—Chevassus v Harley, 
D.C.Pa., 8 P.R.D. 410—Walker v. 
Biggs, D.C.Tenn., 7 F.R D. 78. 

D.C.—Rankin v. Shayne Bros, Inc., 
234 F.2d 35, 98 U.S.App.D.C. 214. 

Piva V. General Foods Corp., D. 
C., 18 FR.D. 352. 

Application may be made to the 
court for trial of a special issue 
U.S.—^Werkley v. Koninklijke Lucht- 
vaart Maatschappij N. V., D.C.N.Y., 
111 F.Supp. 300. 

trader former practice consolida¬ 
tion was likewise discretionary. 

U.S—New York Mut. L. Ins. Co. v. 
Hillmon, Kan., 12 S.Ct. 909, 145 U. 
S. 285, 36 L.Ed. 706. 

Liverpool & London & Globe Ins 
Co. of Liverpool, England, v. Ne¬ 
braska Storage Warehouses, C.C.A. 
Neb , 96 F.2d 30. 

Scottish Union & National Ins. 
Co. V. Aylor, D.C.Mo., 13 F.Supp. 
139. 

1 C.J. p 1124 note 8. 

60. U.S.—^Franklin v. Shelton, C.A. 
Okl., 250 F.2d 92, certiorari denied 
78 S.Ct. 544, 355 U.S. 959, 2 L.Ed. 
2d 533—U. S. V. Knauer, C.C.A. 
Wis., 149 F.2d 519, affirmed 66 S.Ct. 
1304, 328 U.S. 654, 90 L Ed. 1500, 
rehearing denied 67 S.Ct. 25, 329 

U. S. 818, 91 L.Ed. 697, petition de¬ 
nied 68 S.Ct. 210, 332 U.S. 832, 92 
L.Ed, 407. 

Yuba Consol. Gold Fields v. Kil- 
keary, D.C.Cal., 102 F.Supp. 999, 
reversed on other grounds, C.A., 
206 F.2d 884. 

61. U.S.—Gillette Motor Transport 

V. Northern Okl. Butane Co., C.A. 
Okl., 179 F.2d 711, 

Rando v. Luckenbach S.S. Co., D. 
C.N.y., 155 F.Supp. 220. 

62. U.S.—Whiteman v. Pitrie, C.A. 
La., 220 F.2d 914—Gillette Motor 
Transport v. Northern Okl. Butane 
Co., C.A.Okl., 179 F.2d 711—BUr- 

" lington Transp. Co. v. Josephson, C. 
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C.ASD., 153 P.2d 372—Skiivin v. 
Mesta, C.C.A.Okl., 141 F 2d 668. 
D.C.—Rankin v. Shayne Bros , Inc, 
234 F.2d 35, 98 U S App D.C 214— 
Santucci v. Pignatello, 188 F.2d 
643, 88 U.S.App.D.C. 190. 
Discretion not abused by denial of 
motion to consolidate 

(1) Generally. 

U.S.—Ryan Ready Mixed Concrete 
Corp. V. Franki Foundation Co., C. 
ANY., 229 F.2d 289. 

(2) Jury case with nonjury case. 
U S.—^^Yhiteman v. Pitrie, C.A.La., 

220 F.2d 914. 

63. U.S.—Facen v. Royal Rotterdam 
Lloyd S. S. Co., D.C.N.Y., 12 F.R.D. 
443. 

64. U.S.—Philips V. U. S., C.A.Wash., 
206 F.2d 867. 

Action dismissed after motion 

Where defendants filed a motion 
to consolidate the instant action with 
another civil action then pending, 
and since that time such action had 
been dismissed for lack of jurisdic¬ 
tion, motion to consolidate was moot. 
U.S.—Willingham v. Creswell-Keith, 
Inc., D.C.Ark., 160 F.Supp. 741. 

65. U.S.—Facen v. Royal Rotterdam 
Lloyd S. S. Co., D.C.N.Y., 12 F.R.D. 
443. 

Action on identical complaint 

Court had no authority to order 
consolidation of action with similat 
action commenced by same plaintiffs 
against same defendants on identical 
complaint and pending in another 
district. 

U.S.—Anschell v. Sackheim, D.C.N.J., 
145 F.Supp. 447. 

66. D.C.—Santucci v. Pignatello, 188 
F.2d 643, 88 U.S.App D.C. 190. 

Actions in civil and probate divisions 
Where trial over validity of deed 
executed before death by a decedent 
was in federal district court for Dis¬ 
trict of Columbia sitting in a civil 
division, and contest between same 
parties over validity of decedent’s 
will was in same court holding spe¬ 
cial term designated the probate 
court, and common questions of law 
and fact appeared in both actions, 
fact that actions were pending be¬ 
fore different divisions of district 
court was no bar to consolidation. 
U.S.—Santucci v. Pignatello, supra. 
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thority to consolidate certain types of actions with 
actions pending in other districts may exist inde¬ 
pendently of the In any case, without refer¬ 

ence to the authority of the court under Rule 42 (a) 
or independent statute, where actions are pending in 
different districts, the court in which one of the ac¬ 
tions is pending may refuse to consolidate it for trial 
in the other district where grounds for transfer to 
such other district are lacking.^® 

In the exercise of its discretion under Rule 42 (a) 
the court must consider all of the circumstances in¬ 
volved.®^ Generally speaking, the Rule was design¬ 
ed to encourage consolidations for trial where pos¬ 
sible,'^® and such consolidation will be permitted as 
a matter of convenience and economy whenever the 


court considers it reasonable to do so,"^^ and no con¬ 
fusion or prejudice to any of the parties will result'^^ 
In this connection it will be presumed that the joint 
trial will be conducted in a nonprejudicial manner.’^^ 
On the other hand, such consolidation will be denied 
where it is certain'^^ or likely'^^ to lead to confusion 
or prejudice to any one or more of the parties, or it 
appears that the disadvantages would outweigh the 
benefits,'^® as where there is only one issue in com¬ 
mon in the two actions and the delay entailed by con¬ 
solidation would outweigh whatever advantage 
might accrue from a joint trial on such single is- 
sue.'^'^ 

In the absence of a showing that consolidation 
would prejudice the rights of any of the parties,'^^ 


67. trader Pood, Drug*, aad Cosmetic 
Act 

Under statute to effect that -when 
libel proceedings under Federal Food, 
Drug, and Cosmetic Act are pending 
in two or more jurisdictions, claim¬ 
ant may apply to court of one juris¬ 
diction for an order consolidating 
proceedings for trial in one district, 
and in absence of good cause to con¬ 
trary the district shall he one of rea¬ 
sonable proximity to claimant’s place 
of business, district of claimant’s 
place of business is excluded. 

U.S.—^U. S. V. 91 Packages, More or 
Less, Nutrilite Food Supplement, 
D.C.N.J., 93 F.Supp. 763. 

68. Patent infringement 

Where patent infringement action 
in federal district court in the south¬ 
ern district of New York against' 
nonresident predated request of non¬ 
resident for a declaratory judgment 
in federal district court in Missouri 
as to the rights of the parties in oth¬ 
er patents and grounds for transfer 
to Missouri were lacking, nonresident 
was not entitled to have the two 
suits consolidated for trial in Mis¬ 
souri. 

U.S.—^Federal Elec. Products Co. v. 
Frank Adam Elec. Co., D.C.N.Y., 
100 F.Supp. 8. 

69. U.S.—Kahn v. General Motors 
Corporation, D.C.N.Y., 29 F.Supp. 
802. 

Additional expense where suit In 
equity 

Fact, that consolidation of actions 
would impose additional expense on 
certain defendants, was not a valid 
objection where the suit was in equi¬ 
ty and court could consider the facts 
in allowing costs. 

U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y., 29 F. 
Supp. 37. 

70. U.S.—TJ. S. V. Knauer, C.C.A. 
Wis., 149 F,2d 619, a^rmed 66 S.Ct 
1304, 328 U.S. 654, 90 L.Ed. 1500, 
rehearing denied 67 S.Ct. 26, 329 
U.S. 818, 91 L.Ed. 697, petition de- 
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nied 68 S.Ct. 210, 332 U.S. 834, 92 
L.Ed. 407. 

71. U.S.—Preiday v. Cowdin, D.C.N 
Y., 83 F.Supp. 516, appeal dismiss¬ 
ed, C.A., 177 F.2d 1020. 

U. S. V. 340 Acres of Land in 
Richmond County, Ga., D.C.Ga., 64 
F.Supp. 117—^Plood V. U. S., 44 F. 
Supp. 509, vacated on other 
grounds, C.C.A., 133 F.2d 173. 
Actions not separate and independ¬ 
ent 

Where actions for malicious abuse 
of criminal process and malicious 
prosecution arose from same facts 
and resulted in same sort of damage, 
they were not separate and independ¬ 
ent causes of action but related to 
same subject matter and should be 
consolidated and tried together. 

U.S.—George v. Leonard, C.A.S.C., 
169 F.2d 177. 

72. U.S.—^U. S. V. Knauer, C.C.A.Wis., 
149 F.2d 519, affirmed 66 S.Ct. 1304, 
328 U.S. 654, 90 L.Ed. 1500, re¬ 
hearing denied 67 S.Ct. 25, 329 U.S. 
818, 91 L.Ed. 697, petition denied 
68 S.Ct. 210, 332 U.S. 834, 92 L.Ed. 
407—^Polito V. Molasky, C.C.A.Mo., 
123 F.2d 258. 

New England Mut. Life Ins. Co. 
V. Brandenburg, D.C.N.Y., 8 F.R.D. 
151. 

73. U.S.—^New England Mut. Life 
Ins. Co. V. Brandenburg, supra. 

74. U.S.—^U. S. V. Knauer, C.C.A. 
Wis., 149 F.2d 519, affirmed 66 S.Ct. 
1304, 328 U.S. 654, 90 L.Ed. 1500, 
rehearing denied 67 S-Ct. 25, 329 
U.S, 818, 91 L.Ed. 697, petition de¬ 
nied 68 S.Ct. 210, 332 U.S. 834, 92 
L.Ed. 407—Skirvin v. Mesta, C.C. 
A.Okl., 141 F.2d 668. 

U. S. V. Lustig, D.CN.Y., 16 F.R. 
D. 378. 

Even where court sits as ch'ancel- 
lor this is true. 

U.S.—U. S. V. Knauer, C.C.A.Wis., 149 
P.2d 619, affirmed 66 S.Ct. 1304, 328 
U.S, 654, 90 L.Ed. 1500, rehearing 
denied 67 S.Ct 25, 329 U.S. 818, 91 
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L.Ed. 697, petition denied 68 S.Ct. 
210, 332 U.S. 834, 92 L.Ed. 407. 

U. S. V. Lustig, D.C.N.Y., 16 F.R, 
D. 378. 

75. U.S—Chevassus v. Harley, D.C. 
Pa., 8 F.R D. 410. 

76. U.S.—Maschmeijer v. Ingram, D. 
C.N.Y., 97 F.Supp. 639—^Whitmer 
V. Atchison, T. & S. F. Ry. Co., D. 

C. Mo , 82 F.Supp. 914. 

After pre-trial of other actions 
Where case came on for pre-trial 
and offer of settlement was made 
and plaintiffs' attorneys recommend¬ 
ed acceptance and plaintiffs refused 
to agree to settlement and delayed 
for almost a month in making formal 
application for restoration to calen¬ 
dar and in the interval all the re¬ 
maining cases growing out of the 
airplane crash had been pre-tried and 
consolidated for trial, plaintiffs 
would not be permitted to join in 
the consolidated action. 

U.S.—Borup V. National Airlines, 
Inc., D.C.N.Y., 159 F.Supp. 807. 
difficulty in instructions 

Court, in the exercise of its discre¬ 
tion, would not order consolidation 
of two actions of plaintiff’s intestate, 
against vessel owner under Jones 
Act for negligence and against dock 
owner under State Death Statute 
Act for drowning of decedent as re¬ 
sult of defective ladder from dock 
to ship, where due care of different 
persons would be involved, and where 
under state statute there was maxi¬ 
mum recovery and contributory neg¬ 
ligence was complete bar and under 
Jones Act there was no limit to re- 
' covery, and contributory negligence 
would only reduce damages propor¬ 
tionately because of difficulty of in¬ 
structing jury as to differences and 
difficulty in following instructions. 
U.S.—Piva V. General Foods Corp„ 

D. C.Mass., 18 P.B.D. 362. 

77. U.S.—Maschmeijer v. Ingram, D. 
C.N,Y,, 97 F.Supp. 639. 

78. U.S.—Skirvin v, Mesta, C.C«A. 
OkL, 141 F.2d 668- 
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actions involving common questions of law or fact 
may be consolidated for trial even though they in¬ 
volve different parties'^9 and arise out of separate 
transactions or occurrences.^® It follows that ac¬ 
tions for personal injuries or property damage in¬ 


volving common questions of law and fact and dif¬ 
fering only in the nature and extent of the injuries 
and damage sustained by the different plaintiffs may 
be consolidated for trial,but such consolidation 
may be denied where the circumstances are such that 


Alabama Vermiculite Corp. v. 
Patterson, D.C.S.C., 149 F.Supp. 534. 
Criminal record 

Actions involving common ques¬ 
tions of law and fact and based on 
the same causes of action, differing 
only in allegations as to extent of 
alleged wrongdoing, should be consol¬ 
idated, even though plaintiff in one 
action was a boy of eighteen with¬ 
out criminal record at time of al¬ 
leged wrongdoing while plaintiff in 
other action was an older man with 
criminal record. 

U S.—^Walker v. Biggs, D.C.Tenn., 7 
F.Pv.D. 78 

Suits on different insurance policies 

Where provisions as to permanent 
and total disability were not the 
same in each policy on which sepa¬ 
rate suits were brought ».gainst dif¬ 
ferent insurers, and trials were to be 
jury trials, motions for joint trial 
would be denied. 

U.S —Holbert v. Aetna Life Ins. Co, 
of Hartford, Conn., D.C.Pa., 14 F, 
H,D. 14S. 

79. U.S.—U. S. V. Knauer, C.C.A, 
Wis., 149 F.2d 519, affirmed 66 S.Ct. 
1304, 328 US. 654, 90 L Ed. 1500, 
rehearing denied 67 S.Ct. 25, 329 
U.S. 81S, 91 LEd. 697, petition de¬ 
nied 68 set. 210, 332 U.S. 834, 92 
L.Ed. 407—Skirvin v. Mesta, C.C.A. 
OkL, 141 F.2d 668. 

McLaughlin v. Blidberg Roth- 
child Co., D.C.M.T., 156 F.Supp. 381 
—McLaughlin v. Blidberg Roth- 
child Co., D.C.N.Y., 156 F.Supp, 

379—Alabama Vermiculite Corp. v. 
Patterson, D.C.S.C., 149 F.Supp. 534 
—Kahn v. General Motors Corpora¬ 
tion, D.CN.Y., 29 F.Supp. 802. 
Milner v. National Airlines, Inc., 

B. C.Tex, 23 F.R.D. 7—Stanford v. 
Tennessee Val. Authority, D.C. 
Tenn., 18 F.R.D. 152—Capstraw v. 
New York Cent. R. Co., D.C.N.Y., 
15 F.R.D. 267—Walker v. Biggs, D. 

C. Tenn., 7 F.R.D. 78—Snyder v. 
Dravo Corp., D.C.Pa., 6 F.R.D. 646. 

D.C.—Hotel George V v. McLean, 

D. C , 1 F.R.D. 241. 

Stockholders’ derivative actions 
U.S.—Cohen v. Beneficial Indus. Loan 

Corp., D.C.Del., 93 F.Supp. 418. 
Tan actions 

U.S.—Flood V. U. S.. D.aMass., 44 F. 
Supp. 509, vacated on other 
grounds, C.C.A, 133 F.2d 173. 
Trying* issues between one of parties 
and intervener 

Where insurer's suit against orig¬ 
inal beneficiary for cancellation of 
life policy was consolidated with 
beneficiary's action against insurer 


in which insured’s mother intervened 
claiming as new beneficiary, ques¬ 
tion whether issues between original 
beneficiary and intervener and be¬ 
tween them and insurer should be 
tried in the same cause and at the j 
same time was addressed to the dis¬ 
cretion of trial court which was not 
abused in trying all issues at one 
time. 

D.C.—Prudential Ins. Co, of America 
V. Saxe, 134 F.2d 16, 77 U.S.App. 
D.C. 144, certiorari denied 63 S.Ct. 
1033, 319 U.S. 745, 87 L.Ed. 1701. 

Denaturalization suits 

(1) In actions to cancel naturaliza¬ 
tion certificates for fraud, ordering 
consolidation of cases on common is¬ 
sue relating to purposes, character, 
and practices of organization and its 
predecessors, to which all defendants 
belonged, was not abuse of discre¬ 
tion. 

U.S.—U. S. V. Hauck, C.CA.N.Y., 155 
F.2d 141—U, S. V. Knauer, C.C.A. 
Wis., 149 F.2d 519, affirmed 66 S.Ct. 
1304, 328 U.S. 654, 90 L.Ed. 1500, 
rehearing denied 67 S.Ct. 25, 329, 

U. S. 818, 91 L.Ed. 697, petition de¬ 
nied 68 S.Ct. 210, 332 U.S. 834, 92 
L.Ed. 407. 

U. S. V. Holtz, DC.Cal., 54 F. 
Supp. 63, affirmed, C.C.A., Kuehn 

V. U. S., 162 F.2d 716, certiorari 
denied 68 S.Ct. 220, 332 U.S. 837, 
92 L.Ed. 409, reversed on other 
grounds, C.A., Bechtel v. U. S, 176 
F.2d 741, reversed on other 
grounds Fix v, U. S., 176 F.2d 746. 

U. S, V. Bregler, D.C.N.Y., 3 F.R. 
D. 378. 

(2) However, consolidation of de¬ 
naturalization suits against defend¬ 
ants who were charged with having 
been members of Communist Party 
over period of many years, for trial 
on sole issue of the nature, princi¬ 
ples, aims, objectives, and activities 
of the United States Communist Par¬ 
ty and its predecessor and successor 
organizations, would be denied as 
leading to confusion and prejudice 
to each defendant, since aims and 
objectives were not necessarily iden¬ 
tical throughout period. 

U.S.—U. S. v. Lustig, D.C.N.Y., 16 F. 
R.D. 378. 

Defendant’s insurer impleaded 

Where defendant in personal in¬ 
jury action impleaded liability insur¬ 
ers, trying together of negligence 
case against defendant and case 
against insurers was not prejudicial 
to insurers in absence of any sensi¬ 
ble basis for inferring that verdicts 
against defendant would have been j 

242 


' less if interests of insurer had not 
been disclosed, since, generally speak¬ 
ing, disclosure of presence of an in¬ 
surer’s interest tends to make jury 
conscious of impact of verdicts on 
insurance premiums and hence tends 
j to emphasize importance of jury 
function, and such result is neither 
prejudicial to insurers nor destruc¬ 
tive of justice to plaintiffs. 

U.S.—Schevling v. Johnson, D.C. 
Conn., 122 F.Supp. 87, affirmed, C. 
A, 213 F.2d 959. 

SO. U.S.—Stanford v. Tennessee Val. 
Authority, D.C.Tenn., 18 F.R.D. 152. 
Where two plants which allegedly 
emitted gas causing plaintiffs’ injury 
were separately owned and operated 
by two defendants joined in action 
to recover for such injuries, and de¬ 
fendants’ activities were entirely sep¬ 
arate and distinct from each other, 
while plaintiffs' claims against them 
did not arise out of same transac¬ 
tion or occurrence and defendants 
were misjoined and claims would be 
severed, since they did involve com¬ 
mon questions of law and fact, court 
would order joint trial. 

U.S.—Stanford v. Tennessee Val. Au¬ 
thority, supra. 

81 . U.S—^Nettles v. General Acc. 
Fire & Life Assur. Corp., C.A.La., 
234 F.2d 243—Davis v. Yellow Cab 
Co. of St. Petersburg, C.A.Fla., 220 
F.2d 790—Gillette Motor Transport 
V. Northern Okl. Butane Co., C.A. 
Okl, 179 F.2d 711—Plough v. Bal¬ 
timore & O. R. Co, CAN.Y., 172 
F.2d 39 6, certiorari denied 69 S. 
Ct. 1518, 337 U.S. 940, 93 LEd. 
1745, Hanson v. Baltimore & O. 
R. Co., 69 S.Ct. 1518, 337 U.S. 940, 
93 L.Ed. 1745, Van Slyke v. Bal¬ 
timore & O. R. Co., 69 set. 1518, 
337 U.S. 941, 93 L.Ed. 1745, and 
Lynch v. Baltimore & O. R. Co., 
69 S.Ct. 1518, 337 U.S. 941, 93 L. 
Ed. 1745. 

Rando v. Luckenbach S. S. Co., 
D.C.N.Y., 155 F.Supp. 220—Cecil v. 
Missouri Public Service Corpora¬ 
tion, D.C.Mo., 28 FSupp. 649. 

Hassett v. Modern Maid Pack¬ 
ers, Inc., D.C.Md., 23 F.R.D. 661 
—^Milner v. National Airlines, Inc., 
D.C.Tex., 23 FR.D. 7—Polak v. 
Koninklijke Luchtvaart Maatschap- 
pij N. V. KLM Royal Dutch Air¬ 
lines Holland, D.C.N.Y., 19 F.R.D. 
87—Capstraw v. New York Cent. 
R. Co., D.C.N.Y., 15 F.R.D. 267— 
Popejoy V. Fladung, D.C.Mo., 14 F. 
R.D. 450—Miller v. Sammarco, D. 
C.Ohio, 9 F.R.D. 215. 

D.C.—Rankin v. Shayne Bros., Inc., 
234 F,2d 35. 98 U.S.App.D.C. 214. 
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substantial prejudice to the party or parties opposing 
consolidation would resultj^^ or might possibly re¬ 
sult,and little or no inconvenience to party seek¬ 
ing consolidation, or his witnesses, would result from 
denial.It is not a good reason for opposing con¬ 
solidation of personal injury actions that the jury 
w’ould be confused on the question of damages,®^ 
nor is it a fatal objection that the jury would have so 
many awards to make in the event of consolidation 
that it would be prone to reduce them all.s^ Such 
actions may be consolidated for trial even though 
plaintiff in one of the actions is defendant in another 
of the actions,^'^ and not all of the actions involve 
the same principles of law.ss 


In actions involving different parties, the court in 
ordering a consolidation for trial may impose hmi- 
tations,Si^ and may reserve the right, if necessary, to 
present certain issues separately,^ 0 or the consolida¬ 
tion may be for the limited purpose of trying cer¬ 
tain issues.91 

Consolidation for pre-trial purposes. The power 
to order consolidation for pre-trial purposes has been 
declared to fall within the broad inherent authority 
of every court to control the disposition of the causes 
on its docket with economy of time and effort for it¬ 
self, for counsel, and for litigants ,^2 and exists under 
Rule 42 of the Federal Rules of Civil Procedure, 


Damagres arising* out of same auto- 
molbile accident 

(1) In general. 

U.S.—Games v. Racenet, D.C.N.T., 11 

F.R.D. 109. 

(2) Three separate actions by dif¬ 
ferent plaintiffs against same de¬ 
fendant for damages arising out of 
same automobile collision were prop¬ 
erly consolidated in order to save 
time and expense, since they involved 
common Questions of law and fact. 
U.S —Brush V. Harkins, D.C.Mo., 9 

F.RD. 604. 

(3) District court did not abuse its 
discretion in consolidating for trial, 
an action by administrator of estate 
of deceased driver of butane truck 
against owner of freight truck to 
recover for death of driver of butane 
truck as result of collision, and ac¬ 
tion by owners of butane truck 
against owner of freight truck for 
damage to butane truck, over objec¬ 
tion of owner of freight truck that 
death action involved gruesome de¬ 
tails which would unduly influence 
jury. 

U.S.—Gillette Motor Transport v. 

Northern Okl. Butane Co,, C.A.OkL, 

179 F.2d 711. 

82- Different exposure to dust and 
injuries 

In five separate actions by work¬ 
men for lung injuries allegedly sus¬ 
tained in gypsum mine because of 
employer’s fault or neglect with 
respect to working conditions, where 
motion papers showed that each 
plaintiff worked in the same mine 
but in a different location, so that 
exposure to dust was different in 
each case, and extent of injuries was 
different, plaintiffs’ rights would be 
substantially prejudiced by joint tri¬ 
al, and consolidation of actions and 
joint trial would be denied. 

U.S.—^Michalek v. United States 

Gypsum Co., D.C.N.Y., 1 F.R.D. 

244. 

83. Possible conflict between em¬ 
ployees suing railroad compa¬ 
ny 

Although each of two actions 


against railroad company, arising 
out of head-on collision at time one 
plaintiff was engineer and the other 
a brakenian, involved a similar set 
of circumstances and was instituted 
under the Federal Employers’ Liabil¬ 
ity Act, w^hen there was a possible 
conflict of interest between plaintifls 
because of the doctrine of the Act 
concerning negligence of a fellow 
employee, and evidence as to plain¬ 
tiff engineer’s dismissal after acci¬ 
dent might not be admissible as 
against other plaintiff, consolidation 
of the two actions would not be 
granted on motion of defendant rail¬ 
road company. 

U.S.—Capstraw v. New York Cent. 
R. Co., D.C.N.Y., 15 F.R.D. 267. 

84. More serious injury to one 
Where both actions for injuries 

arising out of an explosion involved 
common questions of law and fact 
but nature and extent of injuries 
sustained by plaintiff in each sepa¬ 
rate action and each plaintiff’s dis¬ 
ability were different, and there was 
chance that jury after listening to 
evidence as to pain, suffering, and 
injury of two pjaintiffs could be in¬ 
fluenced, subconsciously perhaps, by 
more serious injuries of one plaintiff 
in reaching its verdict in case of oth¬ 
er, and little or no inconvenience 
would be caused to witnesses by two 
separate trials, one to follow the oth¬ 
er, plaintiffs’ motion to consolidate 
the actions would be denied. 

U.S.—Baker v. Waterman S. S. Corp., 
D.C.N.Y., 11 F.R.D. 440. 

85. U.S.—Popejoy v. Fladung, D.C. 
Mo., 14 F.R.D. 450. 

86. U.S.—Poulson v. Louisiana, Ar¬ 
kansas & Texas Transp. Co., D.C. 
La., 7 F.R.D. 484. 

87. U.S.—Gaines v. Racenet, D.C.N. 
Y., 11 P.R.D. 109. 

88. U.S.—^Miller v. Sammarco, D.C. 
Ohio, 9 F.R.D. 215. 

Collision of automobiles; guests 
(1) In action arising out of auto¬ 
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mobile accident in Maryland, where¬ 
in an automobile driven by C col¬ 
lided with a truck owmed by one 
defendant and driven by the other 
and both defendants were citizens of 
Pennsylvania and the three surviving 
passengers in the automobile of C 
and C were citizens of Maryland and 
sued defendants in the federal court, 
five cases should be consolidated for 
trial. 

U.S.—Hassett v. Modern Maid Pack¬ 
ers, Inc., D.C.Md., 23 F.RD. 661. 
(2) Four separate actions arising 
out of a collision between two auto¬ 
mobiles could be consolidated for 
trial where all of them had the ques¬ 
tion of negligence in common, and 
law as to guests riding in car was 
common to three of the actions. 

U.S.—Gaines v. Racenet, D.C.N.Y., 
11 F.R.D. 109. 

89. U.S.—Hassett v. Modern Maid 
Packers, Inc., D.C.Md., 23 F.R D. 
661. 

Order ia which issues are to be de¬ 
termined 

U.S.—Hassett v. Modern Maid Pack¬ 
ers, Inc., supra. 

90. U.S.—Miller v. Sammarco, D C. 
Ohio, 9 F.R.D. 215. 

91. U.S.—Klager v. Inland Power & 
Light Co., D.C.Wash., 1 F R.D. 114. 

Insanity and contractual capacity 
Where, in separate contract ac¬ 
tions, defendant presented issue of 
insanity, the actions were consolidat¬ 
ed for limited purpose of determin¬ 
ing the issue of insanity and mental 
capacity of defendant to make valid 
contract. 

U.S.—Hotel George V v. McLean, 
Dist.Col., 1 F.R.D. 241. 

92. U.S.—MacAlister v. Guterma, C. 
A.N.Y., 263 F.2d 65. 

93. Court may consider and hold 
hearings on the propriety of a con¬ 
solidation of matters preliminary to 
the trial. 

U.S.—Klager v. Inland Power & 
Light Co., D.aWash., 1 F.R.D. 114. 
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or^ more specifically, that portion of Rule 42 (a) 
giving the court authority to make such orders con¬ 
cerning proceedings therein as may tend to avoid 
unnecessary costs and delay.^^ Overlapping duplica¬ 
tion in motion practice and pre-trial procedures oc¬ 
casioned by competing counsel representing different 
plaintiffs in separate stockholder derivative actions 
constitute the waste and inefficiency sought to be 
avoided by this provision.^5 In such actions pre¬ 
trial consolidation and the appointment of general 
counsel for the consolidated plaintiffs is within the 
power of the court.96 However, relief of this type 
is extraordinary and should be granted only under 
compelling circumstances and should not be resorted 
to where other more conventional remedies will 
sufficc.^*^ 

Counterclaim available. While it has been held 
that Rule 13 (a) governing compulsory counter¬ 
claims and Rule 42 (a) should be construed in 
harmony,^s and that a consolidation may be ordered 
even though one of the actions might be pleaded as a 
counterclaim in the other,99 it has also been held that 
Rule 42 (a) may not be elected in lieu of Rule 13 (a) 


governing compulsory counterclaims.^ 

Consolidation of claims against United States in 
excess of jurisdictional amount. Under a statute 
limiting the jurisdiction of federal district courts of 
actions against the United States to claims for less 
than a specified amount and requiring claims for 
larger amounts to be prosecuted in the court of 
claims, where actions against the United States are 
such that they should be consolidated but consolida¬ 
tion would result in a claim in excess of the jurisdic¬ 
tion of the district court, plaintiff will be required 
to waive the claim to the excess or resort to the court 
of claims.^ 

With interpleader action. In a proper case ordi¬ 
nary civil actions may be consolidated with an inter¬ 
pleader action.2 

Motion and proceedings. The proper procedure 
for consolidation under Rule 42 is by motion on no¬ 
tice to all parties,^ and on such motion the burden 
is on the moving party to show that consolidation 
should be ordered in the exercise of the discretion 
of the court.S A motion to consolidate made before 


94. TJ.S,—^IMacAlister v. Guterma, C. 
A.N.Y., 263 F.2d 65. 

95. U.S.—MacAlister v. Guterma, 
supra. 

96. U.S.—MacAlister v. Guterma, 
supra. 

97. Court was justified ia denying^ 
appointment of greneral counsel, in 
the conduct of stockholders’ consoli¬ 
dated derivative actions, where many 
avenues of relief were open to de¬ 
fendant corporation to forestall pos¬ 
sible duplication which allegredly 
would result from present state of 
affairs, and where one group of stock¬ 
holders charged that corporation, and 
a plaintiff had cooperated in an at¬ 
tempt to oust counsel for stockhold¬ 
ers’ group from control of their own 
litigation and lodge control in 
''friendly” counsel indicating the 
presence of an unusual amount of 
animosity. 

U.S.—’MacAlister v. Guterma, supra. 

98. U C,—Prudential Ins. Co. of 
America v. Saxe, 134 F.2d 16, 77 
U.S App.D.G. 144, certiorari denied 
63 S.Ct, 1033, 319 U.S. 745, 87 L. 
Ed. 1701. 

Compulsory counterclaims generally 
see supra § 312. 

IRestrictions as to counterclaim no 
bar 

Under procedural E-ule authorizing 
the consolidation of actions involv¬ 
ing a common question of law or 
fact, a judgment creditor’s action 
against the United States under New 
York statute on a claim allegedly 
cognizable under the Tucker Act and 
an action by the United States. 


against the judgment debtor and his 
surety for breach of contract were 
properly consolidated, consolidation 
not being prevented by statute re¬ 
stricting the use of counterclaims 
against the United States not previ¬ 
ously presented to the accounting of¬ 
ficers of the treasury, since 3 udg- 
ment creditor’s claim, independently 
asserted in his action, was not a 
claim which defendant in the other 
action had against the opposing par¬ 
ty at the time of filing his answer 
within Rule 13 (a). 

U.S.—Sherwood v. U. S., C.C.A.N.Y., 
112 F.2d 587, reversed on other 
grounds 61 S.Ct. 767, 312 U.S. 584, 
85 L.Ed. 1058. 

» 

99. U.S.—^Brown v. Dubuque Fire & 
Marine Ins. Co., D.C.Mo., 11 F.R.D. 
81. 

Application of Buie 13 (a) doubtful 
Where insurer brought suit to can¬ 
cel insurance policy and subsequent¬ 
ly insured brought suit on policy in 
which insurer filed counterclaim 
seeking cancellation of policy, con¬ 
solidation of insured’s action and in¬ 
surer’s action was not error in view 
of doubtful application of Rule 13 (a) 
which makes counterclaim compul¬ 
sory as to "any claim, not the sub¬ 
ject of a pending action, which at 
the time of filing the pleading the 
pleader has against any opposing par¬ 
ty,” and in view of broad discretion¬ 
ary powers for consolidation under 
Rule 42. 

D.C.—^Prudential Ins. Co. of America 
V. Saxe, 134 F.2d 16, 77 U.S.App. 
D.C, 144, certiorari denied 63 S.Ct. 
1033, 319 U.S. 745, 87 L.Ed. 1701, 
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1. U.S.—Parker Rust Proof Co. v. 
Detrex Corp., D.C.Mich., 14 F.R.D. 
173. 

Second suit considered counterclaim 
Where all patents involved in suit 
filed by defendant in pending patent 
infringement suit against plaintiff 
therein were involved in pending 
suit, complaint and amended com¬ 
plaint in second suit to be filed could 
be considered as setting out a coun¬ 
terclaim in previous suit which could 
be consolidated with second suit for 
such purpose. 

U.S.—Parker Rust Proof Co. v. De¬ 
trex Corp., supra. 

2. U.S.—Sutcliffe Storage & Ware¬ 
house Co. v. U. S., C.C.A,Mass., 162 
F.2d 849. 

3. U.S.—Nettles v. General Acc. Fire 
& Life Assur. Corp., C.A.La., 234 
F.2d 243. 

Wertheimer v. Bank of Nova Sco¬ 
tia, D.C.N.Y., 140 F.Supp. 950. 

4. U.S.—^Invest-Import v. Seaboard 
Sur. Co., D.C.N.Y., 18 F.R.D. 499. 

5. U.S.—Invest-Import v. Seaboard 
Sur. Co., supra. 

Court not committed by comment 
By comments made during argu¬ 
ment on motion to amend complaint, 
court did not commit itself to the ef¬ 
fect that if a separate suit should 
be thereafter brought against de¬ 
fendant such suit would be consoli¬ 
dated with existing suit. 

U.S.—Emerson v. National Cylinder 
Gas Co., D.C.Mass., 135 F.Supp. 
271. 



35B C. J. S. FEDERAL CIVIL PROCEDURE §§ 916-917 


issue joined will ordinarily be regarded as premature 
and will not, therefore, be considered,® but the mere 
fact that issue has not been formally joined will not 
prevent consideration if it actually appears what the 
issues are,"^ 

Vacation of order. In a proper case a court may 
vacate an order of consolidation.® 

§ 917. Separate Trials of Claims or Issues 

The court in the furtherance of convenience or to 
avoid prejudice and serve the ends of justice may, in the 
exercise of a sound discretion, order a separate trial of 
any claim, cross claim, counterclaim, or third-party claim, 
or of any separate issue, but separate trials are not fa¬ 
vored and will not be granted without an adequate reason 
therefor. 


Under Rule 42 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the court in the furtherance 
of convenience or to avoid prejudice may order a 
separate trial® of any claim,cross claim,counter¬ 
claim, 12 or third-party claim ,^3 or of any separate 
issue,or of any number of such claims or issues.^^ 
Generally speaking, the purpose of the Rule is to 
further convenience and avoid delay,^® and it em¬ 
powers the court to sever those issues which, if 
tried with the main issues, would lead to confusion, 
delay, additional expense, or undue prejudice.^'^ 

The exercise of this power rests in the sound dis¬ 
cretion of the courts® which, in exercising its discre¬ 
tion, must balance the adverse factors resulting from 


6. U.S —Duval V. Bathrick, D.C. 
Minn , 31 F.Supp. 510. 

7. U S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y., 29 F. 
Supp. 37. 

Pirst actioa not at issue 
XJ.S.—Cohen v. Beneficial Indus. Loan 
Corp., D.C.Del., 93 F Supp. 418. 
Similar rule under former statute 
U.S.—Liverpool & London & Globe 
Ins Co. of Liverpool, Eng-land, v. 
Nebraska Storage Warehouses, C. 
C.A.Neb., 96 F.2d 30. 

8. Separate trials in interest of jus¬ 
tice 

On overruling a motion to vacate 
an order of consolidation it has been 
recognized that “if it should appear 
at any time later that the interest of 
justice might require, separate tri¬ 
als may be ordered.” 

U.S.—Brush V. Harkins, D.C.Mo., 9 
F.RD. 604, 606. 

9. Prior to Rules 

(1) Before adoption of the Federal 
Rules of Civil Procedure, an action 
brought against several defendants 
representing distinct causes against 
each could be severed to permit sep¬ 
arate proceedings against each. 

U.S.—Broderick v. American Gener¬ 
al Corporation, C.C.A.Md., 71 F.2d 
864, 94 A.L.R. 1359. 

(2) Where defendant filed several 
pleas, the court could direct the is¬ 
sues of fact arising on one of the 
pleas to be tried first, in conformity 
with the law of the state where the 
court sat. 

U.S.—Norton v. Portsmouth, C.C.N. 
H., 31 F. 326. 

(3) Under conformity statute re¬ 
quiring practice to conform “as near 
as may be” to state practice, wheth¬ 
er state practice requiring separate 
trials of two sets of issues in at¬ 
tachment case should be followed 
was matter within sound discretion 
of district court. 

U.S.—Scottish Union & National Ins. 
Co. V. Aylor, D.C.Mo., 13 F.Supp. 
139. 


(4) In action on life policy where 
defendant pleaded fraud in procure¬ 
ment of policy, whether such issue, 
which was legal issue triable by 
jury, should be tried before trial on 
other issues or whether, pursuant to 
customary state practice, all issues 
should be submitted together, to one 
jury, was held discretionary with 
court, and its action in pursuing lat¬ 
ter course was not error. 

U.S.—Clemmer’s AdmT v. Jefferson 
Standard Life Ins. Co., D.C.Va., 9 
F.Supp. 115, reversed on other 
grounds, C.C.A., Jefferson Standard 
Life Ins. Co. v. Clemmer, 79 F.2d 
724, 103 A.L.R. 171. 

10. U.S.—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 35 F. 
Supp. 460. 

11. U.S.—Chicago, R. I. & P. R. Co. 
V. Williams, C.A.Iowa, 245 F.2d 397, 
certiorari denied 78 S.Ct. 83, 355 
U.S. 855, 2 L.Ed.2d 63. 

Society of European Stage Au¬ 
thors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 35 F. 
Supp. 460. 

12. U.S.—Institutional Drug Distrib¬ 
utors, Inc. V. Tankwich, C.A.9, 249 
F.2d 566—Big Cola Corporation v. 
World Bottling Co., C.C.A.Tenn., 134 
F.2d 718. 

Value Line Fund, Inc. v. Mar¬ 
cus, D.C.N.T., 161 F.Supp. 533— 
Martin v. Wyeth, Inc., D.C.Md., 96 
F.Supp. 689, affirmed, C.A., 193 F. 
2d 58—Seagram-Distillers Corpora¬ 
tion V. Manos, D.C.S.C., 25 F.Supp. 
233. 

McCarthy v. M. & M. Transp. 
Co., D.C.Mass., 5 F.R.D. 290. 

D.C.—^Michigan Tool Co, v, Drum¬ 
mond, D.C., 33 F.Supp. 540. 

13. U.S.—Shippers Pre-Cooling Serv¬ 
ice V. Meeks, C.A.Ala., 181 F-2d 510, 
certiorari denied 71 S.Ct. 45, 340 
U.S. 816. 95 L.Ed. 599. 

Razzano v. Ericson, D.C.Pa., 139 
F.Supp. 478. 


Palmer v. Lanac Realty Co., D. 

C. Pa., 15 F.RD. 359—U. S. v. Mont- 
lack, D.C.N.Y., 11 F.R.D. 159. 
Where TTnited States is impleaded 

as a third-party defendant in order 
to enforce right of contribution, sep¬ 
arate trial of claims may be ordered. 
U.S.—U. S. V. Yellow Cab Co, App. 

D. C. & Pa., 71 S.Ct. 399, 340 U.S. 
543, 95 L.Ed. 523—Capital Transit 
Co. V. U. S., App.D.C. & Pa., 71 S. 
Ct. 399, 340 U.S. 543, 95 L.Ed. 523. 

14. U.S.—Carr v. Beverly Hills Corp., 
C.A.Cal., 237 F.2d 323, reversed 
on other grounds 77 S.Ct. 1375, 354 

U. S. 917, 1 LEd.2d 1433, rehearing 
denied 78 S.Ct. 7, 355 U.S. 852, 2 
L.Ed. 2d 60—Burkhard v. Burkhard, 
C.A.Okl., 175 P.2d 593. 

Werkley v. Konmklijke Lucht- 
vaart Maatschappij N. V., D.C N.Y., 
111 F.Supp. 300—Zenith Radio 
Corp. v. Radio Corp. of America, D. 
C.Del., 106 F.Supp. 561, reconsidera¬ 
tion denied 109 F.Supp. 913—Hall 
Laboratories v. National Aluminate 
Corp., D.C.Del., 95 F Supp 323— 
Dellar v. Samuel Goldwyn, Inc., D. 
C.N.Y., 40 F.Supp. 534. 

Ziaches 

Rule 42 (b) authorizes a separate 
trial of issue of laches. 

U.S.—Greenspon v. Parke, Davis & 
Co., D.GN.Y., 8 F.R.D. 485. 
Iiimitations 

Court has power to hold a sepa¬ 
rate hearing on issue of limitations. 
U.S.—Frasier v. Twentieth Century- 
Fox Film Corp., D,C.Neb., 119 F. 
Supp. 495. 

15. Issues in consolidated, action 
U.S.—Tennessee Coal, Iron & R. Co. 

V. Muscoda Local No. 123, D.C. 
Ala., 40 F.Supp, 4. 

16. U.S.—Eisman v. Samuel Gold¬ 
wyn, Inc., D.C.N.Y., 30 F.Supp. 

436. 

17 . U.S.—^Value Line Fund, Inc. v. 
Marcus, D.C.N.Y., 161 F.Supp. 533. 

18. U.S.—Chicago, R. I, & P. R. Co. 
V, Willie-uis, C.A.Iowa, 245 F.2d 
397, certiorari denied 78 S.Ct. 83, 
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a single trial against the convenience, economy, and 
speed of such triah^^ This calls for close individual 
analysis of the factual and legal features of each 
case, and a pragmatic evaluation of the arguments 
pro and con on the issue of severance.^^ There is 
no rule of thumb that fits all cases.However, 
since separate trials ordinarily add to the burden of 


litigants and of the courts,they are not favored, 
and will not be granted without an adequate reason 

therefor.24 

While only the furtherance of convenience and 
the avoidance of prejudice are mentioned in the Rule 
as justifying separation, it is inherent in the Rule 
that separation must also serve the ends of justice.^^ 


355 U.S. 855, 2 LEd.2d 63—Ship¬ 
pers Pre-Cooling Service v. Meeks, 
C.A.Ala., 181 P.2d 510, certiorari 
denied 71 S.Ct. 45, 340 US. 816, 
95 L.Ed. 599—Bowie v. Sorrell, C. 
A.Va., 209 P.2d 49, 43 A.L.R.2d 781 
—Bedser v. Horton Motor Lines, 
C.C.A.Va., 122 F.2d 406. 

Value Line Fund, Inc. v. Mar¬ 
cus, D.C.N'.T., 161 F.Supp. 533— 

Hall Laboratories v. National Alu- 
minate Corp., D.C.Del., 95 F.Supp. 
323—Society of European Stage 
Authors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 35 F. 
Supp. 460. 

Holt V. Granite City Steel Co., 
DC.Ill., 22 F.R.D. 65—Grissom v. 
Union Pac. R. Co., D.C.Colo., 14 
F.R.D. 263—Container Co. v. Car¬ 
penter Container Corp., D C.Del., 9 
F.R.D. 89—Cofax Corp. v. Minne¬ 
sota Min. & Mfg. Co., D.CN.T., 8 
F.R.D. 303. 

Trial judge 

Question of separate trials should 
ordinarily be left to discretion of 
trial judge, and where motion is made 
m advance of assignment of a trial 
judge and it is uncertain whether 
judge before whom it is heard will 
preside at trial, motion may be denied 
without prejudice. 

U S.—Razzano v. Erlcson, D.C.Pa., 
13 9 FSupp. 478. 

Issues of liability and damages 
Whether to grant motion for trial 
of issue of liability separate and 
apai t from issue of damages was 
discretionary with court. 

U.S.—McClain v. Socony-Vacuum Oil 
Co., D.C.Mo., 10 F.R.D. 261. 

Where a counterclaim is an es¬ 
sentially independent action, it is a 
permissive counterclaim and even 
where pleaded in answer to an op¬ 
posing party’s claim, the trial court 
IS given discretion to order separate 
trials of claim and counterclaim. 
U.S.—Big Cola Corporation v. World 
Bottling Co., C.C.A,Tenn., 134 F.2d 
718. 

Effect of state practice prior to Rules 

In action on life policy, where de¬ 
fendant pleaded fraud in procure¬ 
ment of policy, whether such issue, 
which was legal issue triable by 
jury, should be tried before trial on 
other issues or whether, pursuant to 
customary state practice, all issues 
should be submitted together to one 
jury, was discretionary with court. 
U.S.—Clemmer’s Adni'r v. Jefferson j 


Standard Life Ins. Co, D.C.Va., 9 
F.Supp. 115, reversed on other 
grounds, C.CA., Jefferson Stand¬ 
ard Life Ins. Co. v. Clemmer, 79 F. 
2d 724, 103 A.L.R. 171. 

19. U.S.—Value Line Fund, Inc. v. 
Marcus, D.C.N.T., 161 F.Supp. 533. 

20. U.S.—^Value Line Fund, Inc. v. 
Marcus, supra. 

Each case must he considered ac¬ 
cording to its own setting and is¬ 
sues. 

U.S.—Air King Products Co. v. Hazel- 
tine Research, D.C.N.T., 10 F.R D. 
381. 

Considerations weighed 

“In determining whether the Court 
should exercise its discretion in or¬ 
dering the trial of an issue sepa¬ 
rately or in advance, a number of 
considerations must be weighed. 
These include convenience or econo¬ 
my of time relating to the parties 
or their witnesses; the convenience 
and economy of the Court; the pos¬ 
sibility that by a determination of 
one issue the trial of the other issues 
would be avoided; the degree of 
repetition that might be involved in 
determining the issues separately or 
whether the issues most conveniently 
could be determined together; wheth¬ 
er both issues would be determin¬ 
able by a jury or whether one would 
be a matter solely within the cog¬ 
nizance of the Court; and finally, 
whether the trying of the issues to¬ 
gether would necessarily work prej¬ 
udice against one or the other of the 
parties, which could not be avoided 
by proper instructions.” 

U.S.—Larsen v. Powell, D.C.Colo., 16 
F.R.D. 322, 323, 

Separate trial denied 

In action for a declaratory judg¬ 
ment that defendant’s patent was 
invalid or not infringed by plaintiff, 
wherein defendant’s answer and 
counterclaim alleged that ■ plaintiff 
was a licensee of defendant who at 
plaintiff’s request had brought an 
action against another wherein the 
patent was held valid and infringed, 
a separate trial of issue of estoppel 
would not be granted in view of al¬ 
legation in plaintiff’s answer to 
counterclaim that price-fixing provi¬ 
sion of license and agreement was in 
violation of the antitrust laws. 

U.S.—Sutherland Paper Co. v. Grant 
Paper Box Co., D.C.Pa., 7 F.R.D 
357. ‘ 


^ Motion for severance too late 

Request for further consideration 
of one of consolidated cases, made 
after court had directed verdict, if 
regarded as motion for severance^ 
came too late. 

U.S.—Davis V. Yellow Cab Co. of St. 
Petersburg, C.A Fla., 220 F.2d 790. 

21. U.S.—Value Line Fund, Inc. v. 
Marcus, D.C.N.Y., 161 FSupp. 533. 

22. U.S.—Air King Products Co. v. 
Hazeltine Research, D.C N.Y., 10 F. 
R.D. 381. 

23. U S —Eichinger v. Fireman’s 

Fund Ins. Co., D.C.Neb., 20 F.R D. 
204—Hirshhorn v. Mine Safety Ap¬ 
pliances Co., D.C.Pa., 8 F.R.D. 11. 
Except in cases of interlocutory 

decrees cases will not ordinarily be 
tried piecemeal, 

U.S.—Arrow Petroleum Co. v. John¬ 
ston, C.C.A.Ill., 162 P.2d 269, cer¬ 
tiorari denied 68 S.Ct. 158, 332 U.S. 
817, 92 L.Ed. 394. 

Issue of violation of antitrust laws 
often turns on reasonableness of re¬ 
straint of trade in light of all of facts, 
and it is particularly undesirable to 
have some of the relevant considera¬ 
tions tried by one factfinder and 
some by another. 

U.S.—Beacon Theatres, Inc. v. West- 
over, Cal., 79 S.Ct. 948, 359 U.S. 500, 
3 L.Ed.2d 988. 

24. U.S.—Fort Dodge Laboratories, 

Inc. V. Iowa Co-op. Ass’n, D.C.Iowa, 
147 F.Supp. 606—Ryan Distribut¬ 
ing Corporation v. Caley, D.C.Pa., 
51 F.Supp. 377—Conmar Products 
Corporation v. Lamar Slide Fasten¬ 
er Corporation, D.C.N.Y., 50 F. 

Supp. 1019. 

Temp-Resisto Corp. v. Glatt, D. 
C.N.J., 18 F.R.D. 148—Kerna v. 

Trucking, Inc., D.C.Pa., 3 F.R.D. 
195. 

Expectancy of economy in time and 
expense was too speculative to war¬ 
rant departure from normal hearing 
of entire case, even though volumi¬ 
nous. 

U.S.—National Cash Register Co. v. 
Realty & Indus. Corp., D.C.N.J., 12 
F.R.D. 346. 

Counterclaim 

U.S.—Frostidrink, Inc, v. Supervend 
Corp,, D.C.Tex., 89 F.Supp. 550. 

Reliable Mach. Works v. Furtex 
Mach. Corp. of America, D.C.N.Y., 
11 F.R.D. 525. 

25. U.S.—Container Co. v. Carpen- 
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In any case, individual issues should not be singled 
'Out for separate trial unless necessary to prevent 
undue delay,further convenience,^7 avoid preju- 
'dice,2S or to promote justice.Separate trials will 
not be ordered where the circumstances are such that 
a determination of any one issue will not dispose of 
the entire litigation, save the time of the court, or 
substantially lighten the burden of the litigants,30 
or when a single trial will best promote justice,3i 


or further both convenience and economy. 3 2 So, 
separate trials will not be ordered if it would cause 
inconvenience or prejudice,33 or foster delay.^^^ In 
the case of a counterclaim it has been held that the 
Rule may be applied and separate trials ordered only 
if the counterclaim is proper.35 

On the other hand, separate trials of different 
claims by the same party^O or by different parties,37 


ter Container Corp., D.C.Del., 9 F. 
R D. 89. 

Iowa.—Johanik v, Des Moines Drug 
Co., 17 N.W.2d 385, 235 Iowa 679. 

26. U.S.—Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 106 
F Supp. 561, reconsideration denied 
109 FSupp. 913. 

Temp-Resisto Corp. v. Glatt, D. 

C. N.J., 18 F.R.D. 148—Hirshhorn v. 
Mine Safety Appliances Co., D.C. 
Pa, 8 F.R.D. 11—Canister Co. v. 
National Can Corporation, D.C.Del., 
3 F.R D. 279—Rickenbacher Transp. 
V. Pennsylvania R. Co., D.C.N.Y., 
3 F.R.D. 202. 

27. U.S —Frasier v. Twentieth Cen¬ 
tury-Fox Film Corp,, D.C.Neb., 119 
F.Supp. 495. 

Greenspon v. Parke, Davis & Co., 

D. C.N.T., 8 F.R.D. 485, 

28. U.S—Frasier v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Neb., 119 
F.Supp. 495. 

Temp-Resisto Corp. v. Glatt, D.C. 
N.J., 18 F.R.D. 148. 

29. U.S.—Zenith Radio Corp. v. Ra¬ 
dio Corp. of America, D.C.Del., 106 
F.Supp. 561, reconsideration denied 
109 FSupp. 913. 

Hirshhorn v. Mine Safety Appli¬ 
ances Co., D.C.Pa., 8 F.R.D. li— 
Canister Co. v. National Can Cor¬ 
poration, D.C.Del., 3 F.R.D. 279— 
Rickenbacher Transp. v. Pennsyl¬ 
vania R. Co., D.C.N.T., 3 F.R.D. 
202 . 

20. U.S.—Conmar Products Corpo¬ 
ration V. Lamar Slide Fastener 
Corporation, D.C.N.Y,, 50 F.Supp. 
1019. 

Where supplemental complaint 
charged continued infringement of 
patent and trade secrets after serv¬ 
ice of original complaint charging 
such infringement, defendant was not 
entitled to separate trial of issues 
raised in original complaint before 
any trial on issue of patent validity 
and issues raised in supplemental 
complaint. 

Xj.s.—Conmar Products Corporation 
V. Lamar Slide Fastener Corpora¬ 
tion, supra. 

.31. U.S—Columbia Irr. Dist. v. U. 
S., C.A.Wash., 268 F.2d 128. 

B-Amused Co. v. Millrose Sport¬ 
ing Club, Inc., D.C.N.Y., 168 F. 
Supp. 709. 

Cochran v. Swank Hardware Co., 
.D.aPa., 14 F.R.D. 233, 


Where issues were so interlocked 
and interwoven that witnesses called 
on patent infringement issue could 
be, and probably would be, used on 
the issues of unfair competition and 
trade-mark infringement, and there 
did not appear any reason why all the 
issues could not be tried in one case 
without inconvenience to any of par¬ 
ties, motion to separate counts of 
complaint for trial would be over¬ 
ruled. 

U.S.—Fort Dodge Laboratories, Inc. 
V. Iowa Co-op. Ass’n, D.C.Iowa, 147 
F.Supp. 606. 

Third-party action against insurer 
Where issues raised by a third- 
party action concerned questions of 
coverage, and a resolution of those 
issues turned in part on nature of 
obligations attaching to defendants 
toward plaintiff, namely its contrac¬ 
tual relations, and whether apart 
from the contract there was negli¬ 
gence attributable to defendants, 
giving rise to plaintiff’s asserted 
cause, case as a whole was particu¬ 
larly adaptable to disposition in one 
trial since it would be possible to 
direct the course of trial so that the 
issues between plaintiff and defend¬ 
ants, and between defendants and 
insurer third-party defendant, could 
be clearly delineated, and therefore 
insurer would not be granted a sepa¬ 
rate trial. 

U.S.—B-Amused Co. v. Millrose Sport¬ 
ing Club, Inc., D.C.N.Y., 168 F.Supp. 
709. 

32. U.S.—Commercial Banking Cor¬ 
poration V. Indemnity Ins. Co. of 
North America, D.C.Pa., 1 F.R.D. 
380. 

33. U.S.—Conmar Products Corpora¬ 
tion V. Lamar Slide Fastener Cor¬ 
poration, D.C.N.Y,, 50 F.Supp. 1019. 

Likely to provoke iucouveuieuc© and 
collateral controversies 
Motion for preliminary trial and 
determination of the issue of limita¬ 
tions would not be granted where 
it was unnecessary to avoid preju¬ 
dice and would be likely to provoke 
great inconvenience and a multitude 
of unnecessary collateral controver¬ 
sies. 

U.S.—^Frasier v. Twentieth Century- 
Fox Film Corp., D.C.Neb., 119 F. 
Supp. 495. 

34. U.S.—Chappell & Co. v. Santan- 
gelo, D.C.Conn., 30 F.Supp. 599. 
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35. U.S.—Reynolds Pen Co. v. Mar¬ 
shall Field & Co., D.C.IIL, 8 F R D. 
314. 

Intervenor^'s counterclaim improper 

Where counterclaim filed by party 
which intervened as defendant was 
improper as involving an issue not 
in dispute between original parties, 
Federal Rule authorizing separate 
trial on counterclaim could not be 
applied 

U.S —P^eynolds Pen Co. v. Marshall 
Field & Co., supra. 

36. Action for damages and to set 
aside release 

(1) A claim for damages for per¬ 
sonal injuries and a claim seeking 
to set aside or cancel a release giv¬ 
en in settlement of the claim for per¬ 
sonal injuries will be tried separately 
in furtherance of convenience and 
avoidance of prejudice. 

U.S.—Holt v. Granite City Steel Co., 
D.C.IIL, 22 F.R.D. 65. 

(2) Likelihood that claim for can¬ 
cellation of release will disclose ex¬ 
istence of insurance establishes prej¬ 
udice to defendant. 

U.S.—Holt v. Granite City Steel Co, 
supra—Larsen v. Powell, D.C Colo., 
16 F.R.D. 322. 

(3) Such separate trial has been 
ordered even though both claims 
were considered triable by the jury. 
U.S.—Larsen v. Powell, supra. 
Decision of commission. 

If decision of issues raised by one 
of causes of action alleged required 
delay to await decision of Interstate 
Commerce Commission issues could 
be severed. 

U.S.—^Long Island R. Co. v. Dela¬ 
ware, L. & W. R. Co., D.C.N.Y., 143 
F.Supp. 363. 

Prompt determination important 
Where prompt determination of 
validity and infringement of patent 
was of importance to public as well 
as to the parties and to the industry, 
validity and infringement would be 
promptly determined, and the mere 
private claims of the parties of trade¬ 
mark infringement and unfair com¬ 
petition would be postponed until 
after such determination. 

U.S.—Sherwin-Williams Co. v. Amer¬ 
ican Chemical Paint Co., D.C.Del., 
68 F.Supp. 594. 

37. Where insurer, after paying in^ 
sured part of damages sustained hy 
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or of a cross claim,counterclaim,^9 third-party | claim,or separate issue^i have been granted when 


insured in an automobile collision 
witb defendant, claimed to be sub¬ 
rogated to extent of payment to part 
of insured’s claim against defendant 
and was permitted to intervene as a 
party plaintiff in insured’s action for 
injuries, court would order that is¬ 
sues between insured and insurer 
and between insurer and defendant 
be tried separately. 

U.S.—^Williams v. Powers, D.C.Ohio, 
2 F.R.D. 362. 

Claims by minor child, widow, and 
administrator 

In action by a minor by her guard¬ 
ian, and by ancillary administrator 
of estate of minor’s deceased father, 
and by mother of minor and widow 
of decedent, the cause of action which 
arose out of collision between auto¬ 
mobile and defendants’ truck, mo¬ 
tion of defendants to sever claim of 
minor from that of decedent’s wid¬ 
ow and from that of administrator 
would he granted. 

U.S.—Weisler v. Matta, D.C.Pa., 95 
F.Supp. 152. 

Severance probably indicated 
Where parents were joined as third- 
party defendants in action set out in 
first count of complaint for injuries 
sustained by minor child in collision 
between automobile in which she was 
riding, driven by mother and owned 
by father, and automobile driven by 
defendant, any third-party verdict 
must be based on negligence of moth¬ 
er, whereas contributory negligence 
of mother would bar recovery on 
causes of action stated in other 
counts for damages sustained by par¬ 
ents by reason of injury to child, in¬ 
juries sustained by mother, and loss 
of her assistance and society and 
damage to automobile, and because of 
resulting confusion to jury, trial on 
first count should probably be severed 
from trial on other counts in the 
discretion of trial judge. 

U S.—Razzano v. Ericson, D.C-Pa., 
139 F.Supp. 478. 

38. U.S.—Chicago, R. I. & P. R. Co. 
V. Williams, C.A.Iowa, 245 P.2d 
397, certiorari denied 78 S.Ct. 83, 
355 U.S. 856, 2 L.Ed.2d 63. 

Society of European Stage Au¬ 
thors and Composers v. WCAU 
Broadcasting Co., D.C.Pa., 35 F. 
Supp. 460. 

39. U.S.—Refrigeradora Del Noroeste 
S. A. V. Appelbaum, C.A.Ill., 248 
F.2d 858, certiorari denied 78 S.Ct. 
661, 356 U.S. 901, 2 L.Ed,2d 580. 

Value Line Fund, Inc. v. Mar¬ 
cus, D.C.N.Y., 161 F.Supp. 533— 
Smith, Kline & French Laborato¬ 
ries V. International Pharmaceuti¬ 
cal Labs., D.C.N.Y., 98 F.Supp. 899 
—Tennessee Coal, Iron & R. Co. v. 
Muscoda Local No. 123, D.C.Ala., 
40 F.Supp. 4, modified on other 
grounds, C.C.A., 135 F.2d 320, re-J 


hearing denied 137 F.2d 176, af¬ 
firmed 64 S.Ct. 698, 321 U.S. 590, 
88 L.Ed. 949, 152 A L.R. 1014. re¬ 
hearing denied 64 S.Ct. 1257, 322 
U.S. 771, 88 L.Ed. 1596, and inter¬ 
vention denied m part and grant¬ 
ed in part 5 F.R.D. 174. 

Forstmann Woolen Co. v. Alex¬ 
ander’s Dept. Stores, D.C.N.Y., 11 
F.R.D. 405—Container Co. v. Car¬ 
penter Container Corp., D.C.Del., 9 
F.R.D. 89—^McCarthy v. M. & M. 
Transp. Co., D.C.Mass., 5 F.R.D. 290. 

Questions of law unrelated to plain- 
tiff^s case 

(1) In action for patent infringe¬ 
ment, alleged wrongful appropriation 
of plaintilf's patent, and trade-mark 
infringement, defendant’s counter¬ 
claim to recover damages for al¬ 
leged libelous defamatory and dam¬ 
aging publications presented Ques¬ 
tions of law which were different 
from and unrelated to plaintiff's case, 
and therefore a separate hearing 
would be held on the issue raised by 
counterclaim. 

U.S.—Martin v. Wyeth, Inc., D.C.Md, 
96 F.Supp. 689, affirmed, C.A., 193 
F.2d 58. 

(2) In action for rescission, resti¬ 
tution, and damages under common 
law and under Securities Act of 1933 
with respect to purchase of common 
stock, plaintiffs’ cross motion for 
separate trial of counterclaims for 
libel and slander was granted in view 
of sharply different issues raised in 
mam action and in counterclaims 
U.S,—^Value Line Fund, Inc. v. Mar¬ 
cus, D.aN.Y., 161 F.Supp. 533. 

40- U.S.—Shippers Pre-Cooling Serv¬ 
ice V. Meeks, C.A.Ala., 181 F.2d 510, 
certiorari denied 71 S.Ct. 45, 340 
U.S. 816, 95 L.Ed. 599. 

U, S. V. Montlack, D.C.N.Y., 11 
F.R.D, 159. 

Pifth-aad sixth-party claims 
U.S.—Bevemet Metals, Ltda., v. Gal¬ 
lic Corporation, D.C.N.Y., 3 F.R.D. 
352. 

Actions by passengers in which host 
joined as third-party defendant 
In actions, combined for trial, by 
automobile passengers against Unit¬ 
ed States for injuries received in in¬ 
tersectional collision with military 
vehicle, which was traveling in con¬ 
voy, and which had entered inter¬ 
section against red light, wherein 
United States interpleaded host mo¬ 
torist and owners of host automo¬ 
bile as third-party defendants, but 
plaintiffs were barred by state stat¬ 
ute of limitations from prosecuting 
any action against third-party de¬ 
fendants, separate trial would be 
had of issues between plaintiffs and 
the United States. 

U.S.—Franklin v. U. S.. D.C.W.Va., 
124 F.Supp. 953. 
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Liability of driver of vehicle to own¬ 
er 

Even though court had been ob¬ 
liged to permit inclusion of truck 
driver as third-party defendant, in 
action against corporate truck own¬ 
er based on motor vehicle accident 
allegedly caused by negligence of 
truck driver, court would, in inter¬ 
ests of justice, have ordered sepa¬ 
rate trial on issue as to truck driv¬ 
er's liability to truck owner, where 
it appeared that insurer would pay 
any judgment for plaintiff, v/hether 
against truck owner or its driver. 
U.S.—Buchholz V. Michigan Motor 
Freight Lines, Inc., D.C.Mich., 19- 
F.R.D. 407. 

41. U.S.—Refrigeradora Del Noro¬ 
este S. A. V. Appelbaum, C.A.Ill., 
248 F.2d 858, certiorari denied 78 
S.Ct. 561, 356 U.S. 901, 2 L.Ed.2d! 
680—Burkhard v. Burkhard, C.A. 
OkL, 175 F.2d 593. 

Toran v. New York, N. H. & H. 
R. Co., D C.Mass., 108 F.Supp. 564 
—Zenith Radio Corp. v. Radio Corp. 
of America, D.C.Del., 106 F.Supp. 
561, reconsideration denied 109 F. 
Supp. 913—Hall Laboratories v. 
National Aluminate Corp., D.C.Del.^ 
95 F Supp. 323—^American Mach. 
& Metals V. De Bothezat Impel¬ 
ler Co., D.C.N.Y., 82 F.Supp. 556 
—Hearst v. American Newspapers, 
D.C.Del, 61 F.Supp. 171-~Dellar 
V. Samuel Goldwyn, Inc., D.C.N.Y., 
40 F Supp. 534, affirmed, C.C.A., 150 
F.2d 612, certiorari denied 66 S. 
Ct. 802, two cases, 327 U.S. 790, 90 
L.Ed. 1016, rehearing denied 66 S. 
Ct. 1020, two cases, 828 U.S. 878, 
90 L.Ed. 1646. 

Air King Products Co, v. Hazel- 
tine Research, D.C.N.Y., 10 F.R.D. 
381— J. C. Spach Wagon Works 
V. Union Paste Co., D.C.Mass., 10 
P.R.D. 204. 

Existence or validity of contract or 
release 

(1) In action for damages for 
breach of contract, defendant was 
entitled to a separate trial of issues 
of existence of contract and its va¬ 
lidity under statute of frauds be¬ 
fore considering issues of breach 
and damages. 

U.S.—Canister Co. v. National Can 
Corporation, D.C.Del., 3 F.R.D. 279. 

(2) Where plaintiff filed action in 
violation of venue agreement and 
validity of agreement depended on 
determination of a triable issue of 
fact with respect to manner in which 
agreement was secured, and, if valid¬ 
ity of agreement were upheld, case 
would have to be tried in another 
district, court granted motion for 
separate trial of issues presented 
with reference to venue agreement. 
U.S.—Tague V. Delaware, L. & W. 
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the circumstances of the particular case make such 
separate trial consonant with justice, in furtherance 
of convenience, or in avoidance of prejudice or un¬ 
due delay. Under Rule 42 (b) issues raised by af¬ 
firmative defenses which if sustained may obviate a 
full trial,^2 such as accord and satisfaction,'^^ re¬ 


lease,res judicata^^ or estoppel by judgment, 
or the statute of limitations,^'^ may be tried separate¬ 
ly in furtherance of convenience or the avoidance of 
prejudice, as may jurisdictional questions or is¬ 
sues but a separate trial of such issues will not be 
ordered when the circumstances are such that it will 


R. Co., D.C.N.Y., 5 P.R.D. 323, opin¬ 
ion supplemented 5 P.R.D. 326. 

fraudulent misconduct of insurer’s 
ag’ents 

Where action was brought for per¬ 
sonal injuries and plaintiffs sought 
to enjoin defendants from pleading 
bar of statute of limitations on 
ground of fraudulent misconduct by 
agents of defendants’ insurer, in or¬ 
der to remove element of prejudice 
resulting from simultaneous trial of 
both issues, a separate trial, with¬ 
out a jury, would first be had as to 
fraud issue. 

U.S.—Drake v. Ming Chi Shek, D.C. 
N.J., 155 P.Supp. 345. 

Issues of liability and damages 

(1) Where three suits were filed for 
injuries sustained in an automobile 
collision against liability insurers of 
the parties and plaintiff’s insurer 
thereafter filed an action of inter¬ 
pleader, trial court properly exer¬ 
cised its discretion in trying the is¬ 
sue of liability separate from the is¬ 
sue of damages. 

U.S.—Nettles v. General Acc. Fire & 
Life Assur. Corp., C.A.La., 234 P.2d 
243. 

(2) Where proof of damage to 
truck and cargo involved production 
in court in New York or the taking 
of depositions of persons who dis¬ 
posed of wreckage after accident in 
Ohio and thirty-five different con¬ 
signors located in several different 
states, truck owner was entitled to 
separate trial of issue of liability 
before trial of issue of damages. 
TJ.S.—Rickenbacher Transp. v. Penn¬ 
sylvania R. Co., D.C.N.Y., 3 P.R.D. 
202 . 

(3) Where five cases arising out 
of collision of two motor vehicles 
were consolidated for trial, court in 
reliance on Rule 42 (b) directed that 
jury should first hear the evidence 
on the issue of liability and decide 
that issue for all the cases. 

TJ.S.—Hassett v. Modern Maid Pack¬ 
ers, Inc., D.C.Md., 23 F.R.D. 661. 

(4) In action for damages which 
allegedly accrued to plaintiff by rea¬ 
son of conspiracy in restraint of 
trade of which defendants had been 
convicted, however, defendants were 
not entitled to trial of issue of lia¬ 
bility separate and apart from that 
of damages, since there was no issue 
of liability separate and apart from 
the claimed damages. 

U.S.—^McClain v. Socony-Vacuum Oil 
Co., D.C.Mo., 10 P.R.D. 261. 


(5) For a discussion of the adop¬ 
tion of a rule that in personal in¬ 
jury and other civil cases wherein 
the issue of liability may be adjudi¬ 
cated as a prerequisite to the deter¬ 
mination of any and all other issues, 
the issue of liability be first adjudi¬ 
cated, see “Court Congestion; A New 
Approach” by Julius H. Miner, Judge 
of the United States District Court 
for the Northern District of Illi¬ 
nois, 45 A,B.A.Jour. 1265. 

Xiessee’s interest in condemnation 
In condemnation action by United 
States against owners of tract of 
land and lessees of portion thereof, 
district court properly ordered sepa¬ 
rate trial of issue whether lessees 
had any interest In land for which 
petitioner should be required to pay 
them compensation, in view of am¬ 
biguity and uncertainty of provision 
in lease that if land were taken for 
public use, each party would look to 
condemnor for compensation because 
of any damages claimed by such par¬ 
ty, lessees’ claim for compensation 
for alleged taking of their gasoline 
service station equipment and im¬ 
provements on leased portion of land 
being separate and distinct from 
landowners* claim for compensation. 
U.S.—^Burkhart v. U. S., C.A.Wash., 
210 P.2d 602. 

Consent of parties 

Prior to the adoption of the Fed¬ 
eral Rules in an action at law tried 
without a jury it was held that an 
issue could be tried in advance of 
the main case, where the parties con¬ 
sent thereto, if the prior trial of 
such issue might avoid a protracted 
trial of the whole case on the mer¬ 
its. 

U.S.—^Kunihiro v. Lyons Bros. Co., C. 
C.A.Cal., 12 F.2d 894, certiorari de¬ 
nied 47 S.Ct. 112, 273 U.S. 723, 71 
L.Ed. 859—^Kumhiro v. M. O. Cog¬ 
gins Co., C.C.A.Cal., 12 F.2d 894, 
certiorari denied 47 S.Ct. 112, 273 
U.S, 723, 71 L.Ed. 859. 

42. U.S.—Forstmann Woolen Co. v. 
Alexander’s Dept. Stores, D.C.N.Y., 
11 F.R.D, 406—Cofax Corp. v. Min¬ 
nesota Min. <Sc Mfg. Co., D.C.N.Y., 
8 F.R.D, 303. 

Under former Uqnity D&nle, suit 
against bank receiver to recover un¬ 
paid balance of deposit was heard 
on issues with respect to the exist¬ 
ence of a res on which a construc¬ 
tive trust could be fastened and 
with respect to whether suit was 
barred by delay with understanding 
that if plaintiff should prevail on 
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such issues, another hearing would 
be had for determination of all oth¬ 
er matters in controversy. 

U.S.—Walsh V. Deitnck, D.C Mass., 
22 F.Supp. 377. 

43. U.S.—Kiloski V. Pennsylvania R. 
Co., D.C.DeL, 103 F.Supp, 390. 

44. U S.—Bowie v. Sorrell, C.A.Va., 
209 F.2d 49, 43 A.L.R.2d 781—Bed- 
ser V. Horton Motor Lines, C.C.A. 
Va., 122 P.2d 406. 

Kiloski V. Pe'nnsylvania R. Co., 
D.C.DeL, 103 P.Supp. 390—Ross v. 
Service Lines, D.C.IIL, 31 F.Supp. 
871. 

Michael Rose Productions, Inc. 
V. Loew’s Inc., D.C N.Y., 19 F.R.D. 
508, appeal dismissed, C.A., 246 P. 
2d 605—Larsen v. Powell, D.C.Colo., 
16 P.R.D. 322—Sogmose Realties v. 
Twentieth Century-Fox Film Corp., 
D.C.N.Y.. 15 F.R.D. 496—Nesbitt 

V. Hauck, D.C.S.D., 15 P.R.D. 254. 

45. U.S.—Cofax Corp. v. Minnesota 
Min. & Mfg. Co., D.C.N.Y., 8 F.R.D. 
303. 

46. U.S.—^Momand v. Paramount 
Pictures Distributing Co., D.C. 
Mass., 6 P.R.D. 222. 

Bight to jury trial not prejudiced 
Defendants’ motions for separate 
trial of supplemental answers set¬ 
ting up defense of estoppel by judg¬ 
ment in prior cases would not be dis¬ 
allowed on ground that plaintifC’s 
right to trial by jury of factual is¬ 
sues involved would be prejudiced 
where question as to whether there 
was an estoppel by judgment could 
be determined by examination of 
records of cases without aid of ex¬ 
trinsic evidence, and if it should de¬ 
velop that extrinsic evidence was 
necessary to determine the issue 
plaintiff would be entitled to have 
such evidence submitted to jury. 
U.S.—Momand v. Paramount Pictures 
Distributing Co., supra. 

47. U.S.—Smith v. Sperling, C.A. 
Cal., 237 F.2d 317, reversed on 
other grounds 77 S.Ct. 1112, 354 U. 
S. 91, 1 L.Ed.2d 1205. 

Momand v. Paramount Pictures 
Distributing Co., D.C.Mass., 36 P. 
Supp. 668—Seaboard Terminals 
Corporation v. Standard Oil Co. of 
New Jersey, D.C.N.Y., 30 P.Supp. 
671. 

Cofax Corp. v. Minnesota Min. 
& Mfg. Co., D.aN.Y., 8 P.R.D. 30a 

48. U.S.—Smith V. Sperling, C.A.CaL, 
237 F.2d 317, reversed on other 
grounds 77 S.Ct. 1112, 364 U.S. 91, 
1 L.Ed.2d 1205. 
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not facilitate the final disposition of the case but 
might result in delay,'^9 or will be otherwise preju¬ 
dicial,or the issue sought to be tried separately has 
already been determined in the course of prior pro- 
ceedings.5^ 

Apart from Rule 42 (b), under Rule 12 (d) issues 
raised by the defenses specifically enumerated in 
(l)-(7) of subdivision (b) of Rule 12, namely, lack 
of jurisdiction over the subject matter or person, im¬ 


proper venue, insufficiency of process or service 
thereof, failure to state a claim on which relief can 
be granted, and failure to join an indispensable par¬ 
ty, must be heard and determined before trial on ap¬ 
plication of any party, unless the court orders that 
the hearing and determination thereof be deferred 
until the trial, 

There is authority for ordering separate trials 
where an answer has been adjudged to contain not a 


Technical Tape Corp. v. Minne¬ 
sota Min. & Mfg. Co., D.C N.Y., 
117 F.Supp. 355—Solo Products 
Corp V Kaynar Mfg. Co., P.C N Y , 
91 F.Supp. 330—Hanna Iron Ore 
Co. V. U. S., D.C.Mich., 68 F Supp. 
832. 

Juris diction previously determined 

Even though later pleadings may 
cure prior defects or confirm juris¬ 
diction, where one judge of district 
court had previously determined that 
court had jurisdiction of action for 
declaratory relief, on defendant’s sub¬ 
sequent motion for a separate trial 
on issue of jurisdiction, it was nec¬ 
essary only to consider the case as it 
stood on the complaint without re¬ 
gard to pleadings subsequently filed- 
U.S—U. S. Industrial Chemicals v. 
Carbide & Carbon Chemicals Corpo¬ 
ration, D.C.N.Y, 52 FSupp. 164. 

49. Motion for separate trial of is¬ 
sue of res judicata denied 
U.S —Cofax Corp. v. Minnesota Mm. 
& Mfg. Co., D.C.N.Y., 8 F.R.D. 303. 

Release 

(1) In action by husband and wife 
against physician for damages from 
alleged malpractice on wife, sepa¬ 
rate trial on issue of general release 
allegedly signed by wife would not 
be granted, since release would not 
bar action by husband, and his ac¬ 
tion would have to be heard on the 
issue of malpractice. 

U.S —Fleischman v. Harwood, D.C.N. 
Y, 10 F.R.D. 139. 

(2) So, in negligence action in 
which defendant set up defense of 
release, where except for evidence 
pertaining to legal liability of de¬ 
fendant for injuries sustained by 
plaintiff, same evidence would be ad¬ 
missible in separate trial on release 
as would be adduced in single trial 
on all issues, court, in exercise of 
its discretion, would refuse separate 
trials but to avoid prejudice to de¬ 
fendant, would give appropriate in¬ 
struction to jury. 

U.S.—Grissom v. Union Pac. R. Co., 
D.C.Colo., 14 F.R.D. 263. 

(3) Defendant's motion for a sepa¬ 
rate trial on issue whether plaintiff 
was induced to sign a general release 
by misrepresentations on ground that 
release was obtained by representa¬ 
tive of an insurance company, which. 


would develop on trial to defendant’s 
prejudice, was denied, where defend¬ 
ant tendered issue of general release, 
and nothing appeared in motion pa¬ 
pers to justify conclusion that preju¬ 
dice to defendant was likely to de¬ 
velop by holding one trial of all the 
issues. 

U.S.—Clark v. Atlantic Stevedoring 
Co., D.C.N.Y., 3 F.R.D. 35. 

(4) Without reference to the Fed¬ 
eral Rules of Civil Procedure it has 
been held that when a plaintiff, in 
an action for injuries, does not make 
an equitable replication to defend¬ 
ant’s plea of release but attacks it 
only on grounds good at law, no 
case arises for separate trial of the 
plea before the judge. 

U.S.—Panama Agencies Co. v. Fran¬ 
co, C.C.A.Canal Zone, 111 F.2d 263. 

50. Where TTnited States filed both 
a civil complaint and a criminal in¬ 
dictment charging same violations of 
Sherman Act, and it appeared that 
criminal action would be prosecuted 
diligently, the pendency of the crim¬ 
inal action deprived defendants of 
right to separate trial in the civil 
action on jurisdictional issue of in¬ 
terstate commerce, since grant would 
have involved production of govern¬ 
ment’s criminal case before criminal 
trial. 

U.S.—U. S. V. Cigarette Merchandise 
Ass’n, D.C.N.Y., 18 F.R.D. 497. 

51. Venue determined on motion to 
dismiss 

Motion by one of defendants for 
separate trial on issue of venue 
would be denied where issue sought 
to be tried separately had already 
been presented to court by defend¬ 
ant's motion to dismiss for lack of 
proper venue and by motion to va¬ 
cate order denying motion to dismiss 
for lack of proper venue. 

D.C.—Hiss & Co, V, Association of 
Western Rys., D.C., 162 F.Supp. 69. 

52. U.S.—Chilcutt v. U. S,, D.C.Ky., 
64 F.Supp. 38. 

Carsolite Corp. v. Carsello 
Chemical Products Co., D.C.I11., 15 i 
F.R.D. 141, 

Jurisdictional amount 

(1) Plaintiff stating cause of ac¬ 
tion for unfair competition, appro¬ 
priation of good will, and corporate 
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name, and alleging that corporation 
had substantial business and good; 
will of great value, and had spent 
$85,000 in advertising, was entitled to- 
preliminary hearing on issues raised 
by defendants’ answer with respect 
to jurisdictional amount in contro¬ 
versy. 

U.S.—Carsolite Corp. v. Carsello- 
Chemical Products Co, supra. 

(2) On the other hand, in personal 
injury action, defendants' request that 
issue raised by his plea to the juris¬ 
diction, on ground necessary amount 
was not involved, be tried separately 
and in advance of the merits, was de¬ 
nied where extent of injuries would: 
be the principal issue of fact and as 
much time would be required to try 
those facts on the plea as would be 
i necessary to try the case on its mer¬ 
its. 

U.S.—Cain v. Blumberg, D.C La., 51 
F.Supp. 234. 

Pending criminal prosecution as de¬ 
priving party of right 
Where United States filed both a 
civil complaint and a criminal in¬ 
dictment charging the same viola¬ 
tions of the Sherman Act, and it ap¬ 
peared that criminal action would be 
prosecuted diligently, the pendency 
of the criminal action deprived de¬ 
fendants of right to preliminary 
hearing in civil action on jurisdic¬ 
tional issue of interstate commerce, 
since grant would have involved pro¬ 
duction of government’s criminal case 
before criminal trial. 

U.S.—^U. S. V. Cigarette Merchandise 
Ass’n, D.C.N.Y., 18 F.R.D. 497. 

Hearing calls for findings of fact 
and determination of question 

Where answer raised defense of 
want of jurisdiction of subject mat¬ 
ter, preliminary hearing called for 
findings of fact, and determination 
of question of jurisdiction was prop¬ 
erly made after preliminary hear¬ 
ing. 

U.S.—Stauffer v, Exley, C.A.Cal., 184 
F.2d 962. 

Defense of statute of limitations 

is not one of the defenses specifical¬ 
ly enumerated and is therefore not 
open for preliminary determination 
under the Rule. 

U.S.—Chilcutt V. U. S., D.C.Ky,, 64 F. 
Supp. 38. 
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-defense but only a counterclaim's or cross claim.^^ 
The presence of different defenses to different claims 
is, not alone, sufficient to warrant separate trials, 
particularly where the court may without difficulty 
give appropriate instructions which would obviate 

the possibility of confusion.^6 

Plaintiff as well as defendant can apply for a 
separate trial, 

Under Rule 20j governing permissive joinder of 
parties. Rule 20 (a) of the Federal Rules of Civil 
Procedure, as discussed supra § 113, provides for 
the permissive joinder of plaintiffs and defendants, 
and under Rule 20 (b) the court may make such 
orders as will prevent a party from being embarrass- 
'ed, delayed, or put to expense by the inclusion of a 
party against whom he asserts no claim and w^ho as¬ 
serts no claim against him, and may order separate 
trials or make other orders to prevent delay or prej¬ 
udice.^^ Whether a separate trial is to be allowed 
under this Rule rests in the judicial discretion of the 
court.^^ While, in the absence of controlling con¬ 
siderations to the contrary, a single submission of all 
'Of the issues in a civil action should be favored 


rather than their resolution in piecemeal trials, 
each case in which the question of a separate trial 
arises must be appraised according to its own set¬ 
ting and issues,and with due regard for the wishes 
of the parties.The major considerations to which 
the court must advert are those which are concerned 
with the fair and just final disposition of the litiga¬ 
tion, and if that may be accomplished only, or with 
demonstrably greater assurance, through separate 
trials, separate trials should be had, despite argu¬ 
ments of convenience and economy to the contrary.62 

On the other hand, separate trials wdll not be or¬ 
dered where it does not appear that justice would be 
better serred thereby.®*^ Separate trials will not be 
ordered when delay, expense, and inconvenience to 
witnesses and all concerned will be lessened by try¬ 
ing the entire matter at the same time and the party 
seeking separate trials will not suffer any substan¬ 
tial prejudice. 6 5 

Under Rule 21j governing misjoinder and non¬ 
joinder of parties. Rule 21 of the Federal Rules of 
Civil Procedure relating to misjoinder and non¬ 
joinder of parties provides that any claim against a 


53- U.S —American Mach. & Metals 
V. De Bothezat Impeller Co., D.C. 
N.T., 8 F.R.D. 459. 

'54, U.S.—Society of European Stage 
Authors and Composers, Inc. v. 
WCAU Broadcasting Co,, D.C Pa., 
35 F.Supp. 460, 

55. Third-party suit and original 
suit 

Availability of different defenses 
is not, alone, sufficient to warrant a 
severance of third-party suit from 
original suit, and in action under 
Jones Act by seaman against owner 
of merchant vessel for damages, 
maintenance, and cure, wherein de¬ 
fendant impleaded third-party de¬ 
fendants, and one third-party defend¬ 
ant impleaded fourth-party defend¬ 
ants, even though impleaded defend¬ 
ants would not be liable for mainte¬ 
nance and cure, impleaded defendants 
would not be so prejudiced by the 
separate claim for maintenance and 
cure as to justify severance of ac¬ 
tions against them from the origi¬ 
nal action. 

U.S.—Pabellon v. Grace Line, D.C.N. 
Y., 12 F.R.D. 123. 

56. U.S.—Pabellon v. Grace Line, su¬ 
pra. 

57. U.S.-—Seaboard Terminals Corpo¬ 
ration v. Standard Oil Co. of New 
Jersey, D.C.N.T., 30 F.Supp. 671. 

Chevassus v. Harley, D.C.Pa., 8 
F.R.D. 410. 

58. U.S.—Chicago, R. I. & P. R. Co. 
V, Williams, C.A.Iowa, 245 F.2d 
397, certiorari denied 78 S.Ct. 83, 
355 U.S- 855, 2 L.Ed.2d 63. 


California Apparel Creators v. 
Wieder of Cal., D.C.N.Y., 68 F 
Supp. 499, affirmed in part and ap¬ 
peal dismissed in part, C.C.A., 162 
F.2d 893, 174 A.L.R. 481, certio¬ 
rari denied 68 S.Ct. 156, 332 U.S. 
816, 92 L.Ed. 393. 

Chevassus v. Harley, D.C.Pa., 8 
F.R.D, 410. 

Joiuder does uot require single trial 

Right of a claimant permissively 
to join two or more defendants and 
his resort to such right do not make 
it imperative that claims against 
them be determined in a single tri¬ 
al and by a single judgment. 

U.S.—Eichinger v. Fireman’s Fund 
Ins. Co., D.C.Neb., 20 F.R.D. 204. 

59. U.S.^~”Chicago, R. I. & P. R. Co. 
V. Williams, C.AIowa, 245 F.2d 397, 
certiorari denied 78 S.Ct. 83, 355 
U.S. 855, 2 L.Ed.2d 63. 

Eichinger v. Fireman’s Fund Ins. 
Co., D.C.Neb., 20 F.R.D. 204. 

A wide discretion is vested in trial 
court with respect to separate trials 
under Rule 20 (b). 

U.S.—^Meyercheck v. Givens, C.A.I11., 
180 F.2d 221. 

60. U.S.—Eichinger v. Fireman’s 
Fund Ins. Co., D.C.Neb., 20 F.R.D. 
204. 

61. U.S.—Eichinger v. Fireman’s 
Fund Ins. Co., supra. 

Comparative expenses and con¬ 
sumption of time are factors to be 
considered but the major considera¬ 
tion IS just final disposition of litiga¬ 
tion. 


U.S.—Eichinger v. Fireman’s Fund 


Ins. Co., supra. 


62. U.S.—Eichinger v. 
Fund Ins. Co., supra. 

Fireman’s 

63. U.S.—Eichinger v. 
Fund Ins. Co., supra. 

Fireman’s 


Separate trials not required 

In action by grain elevator owner 
as plaintiff and by owner of gram 
stored therein as plaintiff-intervenor 
against contractor who constructed 
and designed elevator and against 
insurers of elevator and its contents, 
for damages due to explosion, con¬ 
sideration of just disposition of case, 
consumption of time and money, of 
whether case might be presented to 
jury with sufficient degree of clarity 
and of whether intervenor might be 
able to play one group of defendants 
off against the other failed to evi¬ 
dence propriety of granting insurers’ 
motions for separate trial of claims 
by plaintiff and plaintiff-intervenor 
against them, 

U.S.—Eichinger v. Fireman’s Fund 
Ins. Co., supra. 

64. U.S.—Psaroumbas v. United 
Greek Shipowners Corp., D.C.N.Y., 
5 F.R.D. 398. 

65. U.S.—^McNally v, Simons, D.C. 
N.Y., 29 F.Supp. 926. 

Where delay will be fostered rath¬ 
er than prevented by separate tri¬ 
als, and there is no danger of preju¬ 
dice from a single trial, separate 
trials will not be ordered. 

U.S.—Chappell & Co. v. Santangelo, 
D.C.Conn., 30 F.Supp. 599. 
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party may be severed and proceeded with separately, 
and this provision gives the court broad discretion 
in ordering a separate trial of any claim against a 
party.Where parties are improperly joined as 
defendants, the court may, under this Rule, order 
that the claims against the parties improperly join¬ 
ed be separated for trial, with a repleader if ad¬ 
visable.^^ 

Separate trial to permit joinder of plaintiff as 
third-party defendant. Where persons having sepa¬ 
rate claims join as coplaintiffs, defendant will 
not be granted a separate trial so that he may join 
one of plaintiffs as a third-party defendant, since the 
Rule governing third-party practice does not permit 
the original defendant to join as an additional de¬ 
fendant a person already appearing of record as a 
party, the proper procedure in such case being to 
sever the action on application of defendant who 
may thereafter join plaintiff in one of the severed 
actions as an additional defendant in the remaining 
action, as discussed supra § 117, and thereafter, once 
the actions have been severed, the court may in its 


discretion grant a separate trial of the respective 
causes of action^^ on application of either one of 
plaintiffs or defendant.'^^ 

Setting aside order for separate trials. Until entry 
of final judgment, power remains in the court tO' 
set aside, for appropriate reasons, an order for sepa¬ 
rate trial.'^l 

Order of trial of separate issues or claims. Where 
claims or issues are to be tried separately, the order 
in which they are to be tried rests in the discretion 
of the courtJ 2 

§ 918. - Legal and Equitable and Jury 

and Nonjury Matters 

Where a case involves both legal and equitable mat-, 
tens, or claims or issues triable by a jury and those triable 
by the court without a jury, the court may, in the fur¬ 
therance of convenience or to avoid prejudice, direct a 
separate trial of each, and, subject to some qualifications 
and limitations, the sequence in which the matters are to 
be tried rests in the discretion of the court. 

Where a case involves both legal and equitable 
matters,^^ or claims or issues triable by a jury and 


66. U.S.—Chicago, R. I. & P. R. Co. 
v. Williams, C.A.Iowa, 245 P.2d 397, 
certiorari denied 78 S.Ct. 83, 355 
U.S. 855, 2 LEd.2d 63. 

Philadelphia Dressed Beef Co. v. 
Wilson & Co., D.C.Pa., 19 P.R.D. 
198. 

Severance for misjoinder refused 
In action involving options on 
stock, severance for misjoinder of 
parties defendant would not be or¬ 
dered, notwithstanding options were 
obtained from defendants at differ¬ 
ent times and different places, where 
the defense would be fraud of per¬ 
sons obtaining options, and testimo¬ 
ny of plainti:^ in support of his claim 
for equitable relief would neces¬ 
sarily be the same, and time would 
be saved by one trial, and defend¬ 
ants would not be prejudiced. 

U.S.—Stiffler v. Diehl, D.C.Pa., 6 P.R. 
D. 462. 

67. U.S.—Lynn v. U. S., C.C.A.Ala„ 
110 F.2d 586—Schell v. Leander 
Clark College, C.C.A.Iowa, 2 P.2d 
17. 

68. U.S.—Smith V. Brown, D.C.Pa., 
17 F.R.D. 39. 

69- U.S.—Smith V. Brown, supra. 
Separate trial warranted 
Where both husband and wife 
brought action for injuries sustained 
in collision between automobile driv¬ 
en by husband and another automo¬ 
bile against driver of other automo¬ 
bile, and causes of action were sev¬ 
ered and defendant made husband a 
third-party defendant in wife's action, 
wife’s application for trial severance 
from husband’s action would be 
granted. 


U.S.—Chevassus v. Harley, D.C.Pa., 
8 F.R.D. 410. 

70 . U.S.—Chevassus v. Harley, su¬ 
pra. 

71. Separate trial of counterclaims 
U.S.—Partmar Corp. v. Paramount 

Pictures Theatres Corp., Cal., 74 S. 
Ct. 414, 347 U.S. 89, 98 L.Ed. 532, 
rehearing denied 74 S.Ct. 527, 347 
U.S. 931, 98 L.Ed. 1083. 

72. U.S.—-Franklin v. U. S., D.C.W. 
Va., 124 F.Supp. 953. 

Sequence of trial of legal and equi¬ 
table or jury and non jury matters 
see infra § 918. 

Prior to adoption of Pederal Rules 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure in 
actions at law under the Conformity 
Act it was held that the state law 
controlled with respect to the order 
of trial of issues. 

U.S.—Norton v. Portsmouth, C.C.N. 
H., 31 F. 326. 

(2) Under the former Equity Rules 
separate hearings could be had on 
some issues in advance of trial of 
the main case. 

U.S.—^Walsh V. Deitrick, D.C.Mass., 
22 F.Supp, 377. 

(3) Thereunder, a plea of laches 
could be disposed of first. 

U.S.—^Walsh V. Deitrick, supra. 

(4) Likewise a separate hearing 
on issue of prior adjudication or 
pendency of another suit could be 
had before trial of main case. 

U.S.—Ameson v. Denny, D.C.Wash., 
25 F.2d 988. 

73. U.S.—^Ralph Blechman, Inc. v. I. 
B. Kleinert Rubber Co., D.C.N.T.,, 
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98 F.Supp. 1005—Ford v. C. E. Wil- 
son & Co., D.C.Conn., 30 F.Supp^ 
163. 

Nesbitt V. Hauck, D.C.S.D., 15 F. 
R.D. 254—U. S. Fidelity & Guaran¬ 
ty Co. V. Janich, D.C.Cal., 3 F.R.D. 
16. 

Effect of establishment of one “civil 
action” 

Under the Rules of Civil Proce¬ 
dure the "civil action” is a mere pro¬ 
cedural unit and the joinder of legal 
and equitable causes of action which 
the Rules permit does not require or 
even warrant their being considered 
a unit for purposes of trial, and 
while legal and equitable remedies 
may be administered in the same 
proceeding, they must be adminis¬ 
tered separately as previously. 

U.S.—^Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N.J., 1 F.R.D; 
713. 

Equitable plea 

In suit on life policy, where in¬ 
surer’s claim to reformation was as¬ 
serted as defense to action at law, 
insurer was entitled to have its plea 
of reformation heard and decided by 
trial court sitting as court of equity- 
U.S.—^Prudential Ins. Co. of America 
V. Strickland, C.A.Tenn., 187 P.2d 
67. 

"Where there was no interdepend¬ 
ence between count in complaint cog¬ 
nizable at law and counts cognizable 
in equity, court would not require 
trial of all counts in equity. 

U.S.—Bercovici v. Chaplin, D.C.N.Y., 
3 F.R.D. 409, modified 7 F.R.D. 61. 

Prior to adoption of Federal Rules 
U.S.—Enelow v. New York Life Ins, 



35B C.J.S. 


FEDERAL CIVIL PROCEDURE § 918 


those triable by the court without a jury,'^^ the court 
may under Rule 42 (b), in furtherance of conven¬ 
ience or to avoid prejudice, direct a separate trial of 
each. Generally speaking", however, they should be 
tried together unless confusion or prejudice would 
result therefrom.'^^ 

Subject to some qualifications and limitations,'^^ 
as a general rule, the sequence in which legal and 
equitable'^'^ or jury and nonjury '^8 matters are to be 


tried rests in the discretion of the court, depending 
on what will promote efficient administration without 
curtailment of the substantive rights of the respec¬ 
tive parties,and taking into consideration whether 
one of the parties has been precipitate or dilatory, 
the condition of the calendar, and the benefits or 
hardships involved.In a proper case the court 
may, in the exercise of its discretion, direct the trial 
of the legal issues before the trial of the equitable 
issues in the case,^^ or it may direct the trial of the 


Co., Pa., 55 S.Ct. 310, 293 U.S. 379, 
79 LEd. 440. 

Uproar Co. v. National Broad¬ 
casting Co„ C.C.A.Mass., 81 F.2d 
373, certiorari denied 56 S.Ct. 835, 
298 U.S. 670, 80 L.Ed. 1393—Amer¬ 
ican Cyanamid Co. v. Wilson & 
Toomer Fertilizer Co., C.C.A.Fla., 
62 F.2d 1018, certiorari denied 53 
S.Ct. 595, 289 U.S. 735, 77 L.Ed. 
1483. 

74. U.S.—^U. S. Air Conditioning 
Corp. V. Fogel, B.C.Pa., 172 F.Supp. 
639—Ryan Distributing Corporation 
V. Caley, D.C.Pa., 51 F.Supp. 377. 

Forstmann Woolen Co. v. Alex¬ 
ander’s Dept. Stores, D C.N.T., 11 
F.R.D. 405—^Waldo Theatre Corpo¬ 
ration V. Dondis, D.C.Me., 1 F.R.D. 
685. 

In. action under the Pederal Em¬ 
ployers* Eiahility Act, the parties 
may insist on jury trial of prelimi¬ 
nary material issue as to whether 
employee was engaged in interstate 
commerce, but, where the facts are 
not in dispute, it is better to submit i 
matter to the court in absence of the 
jury so as to avoid confusing the 
jurors. 

U.S.—Ermin v. Pennsylvania R. Co., 
D.C.N.T., 36 F.Supp. 936. ! 

Slain action and third-party claim 
Where mam action was nonjury 
case and third-party defendant in 
answer to third-party complaint 
raised legal issues on which he 
sought jury trial, which issues al¬ 
though ancillary to the main action 
were not merely incidental thereto, 
separate trial was granted on condi¬ 
tion that impleaded action be stayed 
until the nonjury main action was 
determined. 

U.S.—U. S. V, Montlack, D.C.N.Y., 11 
F.R.D. 159. 

Pifth-and sixth-party complaints 

Where movant seasonably demand¬ 
ed, as of right under Constitution, 
jury trial of issues raised by its an¬ 
swer served as fifth-party defendant 
to fifth-party complaint and answers 
of sixth-party defendants to mov¬ 
ant’s sixth-party complaint, movant 
was entitled to have such claims 
severed for separate trial by jury. 
U.S.—^Bevemet Metals, Ltda., v. Gal- 
lie Corporation, D.C.N.Y., 3 F.R.D. 
352. 


Prior to adoption of Pederal Pules 
fact issues triable by jury could be 
tried as at law in eauity case with¬ 
out transferring entire cause to law 
side. 

U.S.—Southern Ry. Co. v. City of 
Greenwood, D.C.S.C., 40 F.2d 679. 

Colleton Mercantile & Mfg. Co. 
V. Savannah River Lumber Co., C. 
C.A.S.C., 280 F. 358. 

75. U.S.—^Banana Distributors, Inc. 
V. United Fruit Co., D.C.N.Y., 19 
F.R.D. 11. 

Issues common to legal and eq.ui- 
tahle causes of action may be di¬ 
rected to be tried before a jury. 

U.S.—Sablonsky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 F. 
R.D. 138. 

Bight to damages and void release 

(1) In action under Employers’ 
Liability Act, fact that plaintifC rath¬ 
er than defendant pleaded release, 
which he sought to have set aside, 
did not necessitate trial of the action 
as two suits, one in equity and then 
one at law, but both the right to void 
the release and the right to dam¬ 
ages could be tried by jury. 

U.S.—Thorla v. Louisiana Midland 
Ry. Co., D.C.La., 90 F.Supp. 553. 

(2) In personal injury case re¬ 
moved to federal court from state 
court, wherein defendant moved to 
have issue of fraudulent release 
tried by court without a jury, feder¬ 
al court would submit issue to jury 
with other legal issues, in accord¬ 
ance with common practice and ap- j 
proved procedure under state’s code 
pleading, there being nothing in the 
Federal Rules of Procedure to pre¬ 
vent such action. 

U.S.—Beagle v. Northern Pac. Ry. 
Co-, D.C.Wash., 32 F.Supp. 17. 

76. U.S.—^Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 
U.S. 500, 3 L.Ed.2d 988. 

77. U.S.—Beacon Theatres, Inc. v. 
Westover, C.A.9, 252 F.2d 864, re¬ 
versed on other grounds 79 S.Ct. 
948, 359 U.S. 500, 3 L.Ed.2d 988— 
Black V. Boyd, C.A.Tenn., 251 F.2d 
843 —Institutional Drug Distribu¬ 
tors V. Yankwich. C.A.9, 249 F.2d 
566—Tanimura v. U. S., C.A.Cal., 
195 F.2d 329. 


Ralph Blechman, Inc. v. I. B. 
Kleinert Rubber Co., D.C N.T., 98 
F.Supp. 1005. 

Dellefield v. Blockdel Realty Co., 
D.C.N.Y., 1 F.R.D. 689—Elkins v. 
Nobel, D.C.N.Y., 1 F.R.D. 357. 

78. U.S.—Institutional Drug Distrib¬ 
utors V. Yankwich, C.A.9, 249 P.2d 
566. 

Bercovici v. Chaplin, D.C.N.Y., 7 
F.R.D. 61. 

79. U.S.—Ransom v. Staso Milling 
Co., D.C.Vt., 2 P.RD. 128—Fitz¬ 
patrick V. Sun Life Assur. Co. of 
Canada, D.C.N.J., 1 F.R.D. 713. 

80. U.S.—Beacon Theatres, Inc. v. 
Westover, C.A.9, 252 F.2d 864, cer¬ 
tiorari granted 78 S.Ct. 996, 356 
U.S. 956, 2 DEd.2d 1064, reversed 
on other grounds 79 S.Ct. 948, 359 
U.S. 500, 3 L.Ed 2d 988. 

81. U.S.—^Pord V. C. E. Wilson & 
Co., D.C.Conn., 30 F.Supp. 163. 
Issues common to equitable and le¬ 
gal causes of action would be tried 
first and equitable issues not includ¬ 
ed within legal issue would subse¬ 
quently be tried to court alone. 

U.S.—Sablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 F. 
R.D. 138. 

Counterclaim 

(1) Where a counterclaim filed in 
a suit m equity is in the nature of 
an action at law, the court may, in 
the exercise of a sound discretion, 
hold the suit in equity in abeyance 
until the law issues raised by the 

I counterclaim are disposed of. 

I U.S.—Reliance Life Ins. Co. of Pitts¬ 
burgh V. Everglades Discount Corp., 
C.A.Fla., 204 F.2d937. 

(2) Counterclaim triable by jury 
presenting same issues as those 
raised by special defenses to plain¬ 
tiff’s claim would be ordered tried 
before plaintiff’s claim, since if jury 
found for plaintiff on counterclaim,, 
then, in as much as special defenses 
would be complete defense, court 
could entertain motion to dismiss 
complaint, and if jury found for 
plaintiff on counterclaim, that would 
eliminate special defenses and court 
could proceed to try plaintiff’s claims 
without a jury. 

•Q-.s.—Forstmann Woolen Co. v, Al- 
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equitable issues first.^^ Where an action at law is 
not maintainable without equitable relief first being 
granted, it has been held that the equitable issue 
should be tried first.^S However, the supreme court 
in a 1959 decision apparently held that, since an or¬ 
der enabling an equitable cause to be tried before a 
legal one has the effect of an injunction, as discussed 
below in this section, and since the basis of injunc¬ 
tive relief in the federal courts has always been ir¬ 
reparable harm and inadequacy of legal remedies, ir¬ 
reparable harm and inadequacy of legal remedies 
must appear to justify a trial court in using its dis¬ 
cretion under the Federal Rules to allow claims of 
equitable origin to be tried ahead of legal ones;^^ 
that it is immaterial, in judging if that discretion is 
properly employed, that before the Federal Rules and 
the Declaratory Judgment Act were passed, courts 
of equity were, in some cases, allowed to enjoin sub¬ 
sequent legal actions between the same parties in¬ 


volving the same controversy, since the adequacy of 
the legal remedy must be determined in the light 
of the remedies presently available under the De¬ 
claratory Judgment Act and the Federal Rules 
and that it is only when the court has concluded that 
these present remedies are inadequate, that the court 
will necessarily have to use its discretion in deciding 
whether the legal or equitable cause should be tried 
first.®® Further, since the right to trial by jury is a 
constitutional one, while no similar constitutional re¬ 
quirement protects trials by the court, such discre¬ 
tion as the court possesses has been viewed as very 
limited, and one that is to be exercised, wherever 
possible, so as to preserve jury trial,®^ and it has 
been declared that only under the most imperative 
circumstances can the right to a jury trial of legal 
issues be lost through prior determination of equi¬ 
table claims.®® 


exander’s Dept. Stores, D.C.N.Y., 11 
F.R D 405. 

Prior to adoption of Pederal Buies, 

court could also, in a proper case, 
direct trial of leffal issues before 
equitable issues 

U.S.—Colleton Mercantile «& Mfg. Co. 
V. Savannah River Lumber Co., C.C. 
A.S.C., 280 P. 358. 

Chase Nat. Bank of City of New 
York V. Sayles, D.C R.I,, 30 F.2d 
178. 

82. U.S.—Black v. Boyd, C.A.Tenn., 
251 P 2d 843. 

Union Central Life Ins. Co. v. 
Burg-er, D.C N Y., 27 F.Supp. 554. 

Hartford-Empire Co. v. Glen- 
shaw Glass Co., D.C.Pa., 3 F.R.D. 
50. 

Prior trial of equitable issues gen¬ 
erally see Trial § 10. 

Prior to adoption of Pederal Buies 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure it 
was recognized that in a proper case 
a federal court might order the trial 
of an equitable claim or issue in ad¬ 
vance of the trial of a legal claim or 
issue between the same parties. 

U.S—Enelow v. New York Life Ins. 

Co, Pa, 55 S.Ct. 310, 203 U.S. 379, 
70 L.Ed. 440. 

Panama Agencies Co. v. Franco, 
C.C.A.Canal Zone, 111 F 2d 263— 
Uproar Co. v. National Broadcast¬ 
ing Co., C.C.A.Mass., 81 F.2d 373, 
certiorari denied 56 S.Ct. 835, 298 
U.S. 670, 80 L Ed. 1393—Houston v. 
Trower, C.C.A.Kan., 297 F. 558. 

(2) "Where an equitable defense 
was interposed to a suit at law, it 
was held that the equitable issue 
raised should first be disposed of as 
in a court of equity and then any 
issue at law remaining was triable to 
a jury. 

U.S.—Smith V. St. Paul Fire & Ma¬ 


rine Ins. Co, DC.N.Y., 23 F.Supp 
420. 

(3) So, where the validity of a re¬ 
lease from an action at law was at¬ 
tacked by an equitable pleading rais¬ 
ing an equitable issue, it was held 
that such issue should be first tried 
by the court. 

U.S—Panama Agencies Co. v. Fran¬ 
co, C.C.A.Canal Zone, 111 F.2d 263. 

(4) It was held that equitable is¬ 
sues, raised by plaintiff’s replication 
in action at law, should be first dis¬ 
posed of by trial court sitting as 
equity court, and any issue of law 
remaining is triable to jury. 

U.S —Freiberg v. Pierce, C,C.A.Okl., 
83 P.2d 961. 

(5) A former statute providing for 
trial of equitable defenses in actions 
at law was held to preserve the same 
order of trial as under system of sep¬ 
arate courts. 

U.S.—Enelow v. New York Life Ins. 
Co., Pa., 55 S.Ct. 310, 293 U.S. 379, 
79 L.Ed. 440. 

83. Action for damages and to set 
aside settlement 

In action by passenger against 
railroad company for injury suffered, 
and to rescind contract entered into 
between passenger and railroad com¬ 
pany for settlement of injury on 
ground of fraud, question of alleged 
nullity of contract was one of equi¬ 
table jurisdiction, and would have to 
be heard and decided by court be¬ 
fore action at law for damages could 
be heard, 

U.S.—Hollinquest v. Kansas City 
Southern Ry. Co., D.C.La., 88 F. 
Supp. 905. 

Issue raised by answer and reply 
(1) In action for injuries with de¬ 
fense that action was required to be 
brought in another district under 
agreement and reply alleging that 
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agreement was procured by fraud, 
equitable issues raised by answer 
and reply should first be determined 
in advance of other issues. 

U S —Clark v. Lowden, D.C.Minn., 48 
F.Supp. 261. 

(2) In action for injuries where¬ 
in defendant in answer pleaded re¬ 
lease and settlement and filed cross 
complaint asking for specific en¬ 
forcement of release and settlement 
and plaintiff in reply to answer and 
cross complaint alleged that release 
and settlement were procured by 
fraud, misrepresentation, and duress, 
equitable issues as to validity of re¬ 
lease and settlement should be tried 
before legal issue as to liability for 
injuries. 

U.S.—^Nesbitt v. Hauck, D.C.S.D., 15 
F.R.D. 254. 

84- U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 U. 
S. 500, 3 L.Ed.2d 988. 

85. U.S.—Beacon Theatres, Inc. v. 
Westover, supra. 

86. U S.—Beacon Theatres, Inc. v. 
Westover, supra. 

87. U.S.—Beacon Theatres, Inc. v. 
Westover, supra. 

Bruckman v. Hollzer, C.C.A.9, 152 
F.2d 730. 

88. U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 U. 
S. 500, 3 L.Ed.2d 988. 

Causes involving common question of 
fact 

“A federal court may not under the 
Rules of Civil Procedure, in a situa¬ 
tion of joined or consolidated equi¬ 
table and legal causes of action, in¬ 
volving a common substantial ques¬ 
tion of fact, deprive either party of 
a properly demanded jury trial upon 
that question, by proceeding to a 
previous disposition of the equitable 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


918-919 


Issues triable by the court and issues triable by a 
jury may be tried side by side;89 there need not be 
two trials; and the court may proceed to empanel a 
jury and take such evidence as is germane to the 
cause of action or claim on which the parties are en¬ 
titled to a jury trial; and then, in the absence of a 
jury, take such additional testimony, if necessary, on 
the cause of action as to which there is no jury 
trial,but it has been recognized that this procedure 
is not always feasible and that under some circum¬ 
stances the equitable issues or those triable by the 
court should be tried first.^i 

Ejfcct of order enabling equitable cause to be tried 
first. An order enabling equitable causes to be tried 
before legal ones has the same effect as an injunc¬ 
tion.^2 

Stay of law action. The trial of an action at law 
should not be stayed until the determination of an 
equitable plea involving a matter pleadable at law.^^ 


§ 919. Presence of Parties and Attorneys 

A party to an action has the right to be present at the 
trial thereof, either by himself or by his attorney, but this 
right may be waived by a voluntary absence from the 
courtroom, and a party is not required to be present, 
although his counsel has the duty to be present in the 
courtroom at all times the court may be in session until 
the whole subject matter of the litigation is finally dis¬ 
posed of. 

A party to an action has the right to be present at 
the trial thereof,^^ either by himself or by his at- 
torney.^5 A party or his counsel may waive this 
right expressly^^^ or by voluntarily absenting himself 
from the courtroom in which the trial is being con¬ 
ducted.^'^ 

A plaintiff or other party litigant is not required 
to be present during the trial of an action,^^ and the 
court is not authorized to require plaintiff’s counsel 
to have plaintiff present during all or any part of the 
trial.^^ However, counsel has the duty to be present 
in the courtroom at all times the court may be in 


cause of action and so causing the 
fact to become res judicata, unless 
there exist special reasons or im¬ 
pelling considerations for the adop¬ 
tion of such a pre-empting procedur¬ 
al course in the particular situation." 
U.S.—Leimer v. Woods, C.A.Mo., 196 
F.2d 828, 836. 

89. XT.S.—Fanchon & Marco v. Para¬ 
mount Pictures, C.A.N T., 202 F. 
2d 731, 36 A.L.R.2d 1336. 

Bercovici v. Chaplin, B.C.N.Y., 
7 F.R.D. 61. 

90. U.S.—Ford V. C. E. Wilson & 
Co., D.C.Conn., 30 F.Supp. 163. 

Munkaesy v. Warner Bros, Pic¬ 
tures, B.C.N.T., 2 F.II.D. 380— 

Mealy v. Fidelity Nat. Bank in 
New York, B.C.N.Y., 2 F.R.D. 339 
—Elkins V. Nobel, B.C.N.Y., 1 F. 
RB. 357. 

Iowa.—Johanik v. Bes Moines Brug 
Co., 17 N.W.2d 385, 235 Iowa 679. 
Whether judge would await ver¬ 
dict of jury on legal issues before 
hearing evidence on equitable issues 
was in the judge’s discretion. 

U.S.—Ford v. C. E. Wilson & Co., B. 

C.Conn., 30 F.Supp. 163. 

Submission of common question to 
jury whose findings are advisory 
Where part of a case is triable to 
a jury and part to the court and the 
jury and non jury matters involve 
common questions, it has been held 
that the court may submit the com¬ 
mon questions to the jury and ac¬ 
cept the jury’s findings thereon as 
advisory only, although procedure to 
be followed is within province of 
trial court, two trials of the same 
issues, one by the jury and the oth¬ 
er by the court are not advisable. 
U.S.—Bellefield v. Blockdel Realty 
Co., B.C.N.Y., 1 F.R.B. 689. 


91. U S.—Hartford-Empire Co. v. 
Glenshaw Glass Co, Inc., B.C.Pa., 
3 F.R.B. 50. 

92. U S —Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 U. 
S. 500, 3 L.Ed.2d 988—Ettelson v. 
Metropolitan Life Ins Co., N.J., 63 
S.Ct. 163, 317 U.S. 188, 87 L.Ed. 
176—Enelow v. New York Life 
Ins. Co., Pa., 55 S.Ct. 310, 293 U.S. 
379, 79 L.Ed. 440. 

93. U.S.—Ettelson v. Metropolitan 
Life Ins. Co, C.C.A.N.J., 137 F.2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467. 

Prior to the adoption of Federal 
Rules 

(1) Rule stated in text was fol¬ 
lowed prior to adoption of Federal 
Rules of Civil Procedure. 

U.S.—^Enelow v. New York Life Ins. 
Co., Pa., 55 S.Ct. 310, 293 U.S. 379, 
79 LEd. 440. 

American Cyanamid Co. v. Wil¬ 
son & Toomer Fertilizer Co., C.C. 
A.Fla., 62 F.2d 1018, certiorari de¬ 
nied 53 S.Ct. 595, 289 U.S. 735, 77 
L.Ed. 1483. 

(2) So, defendant insurer setting 
up affirmative defense of fraud in 
action on life policy, and praying for 
cancellation, was held not entitled to 
order staying proceedings at law 
pending determination by chancellor 
of defense of fraud, since defense 
was completely available at law. 

U.S.—^Adamos v. New York Life Ins. 

Co., Pa., 55 S.Ct. 315, 293 U.S. 386, 
79 L.Ed. 444—Enelow v. New York 
Life Ins. Co., Pa., 55 S.Ct. 310, 293 
U.S. 379, 79 L.Ed. 440. 

(3) It was held that the mere fil¬ 
ing of an equitable plea or defense 
in a law action, necessitating a sep¬ 
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arate trial of the issue raised there¬ 
by, did not of itself stay the pro¬ 
ceedings at law, an order of the 
court for a stay being necessary. 
U.S.—American Cyanamid Co. Wil¬ 
son & Toomer Fertilizer Co., C C. 
A.Fla., 62 F.2d 1018, certiorari de¬ 
nied 53 set. 595, 289 U.S 735, 77 
L.Ed. 1483. 

94. U.S.—Arrington v. Robertson, C. 
C.A.Pa., 114 F.2d 821. 

95. U.S.—Arrington v. Robertson, 
supra. 

Right and opportunity of counsel 
to be heard constitute an essential 
element of an adversary judicial sys¬ 
tem. 

U S.—R. P. Farnsworth & Co. v. 
Globe Marble & Granite Corp., C.A. 
Tex., 250 F.2d 636. 

96. U.S.—Arrington v. Robertson, C. 
C.A.Pa., 114 F.2d 821. 

97. U.S.—^Arrington v. Robertson, 
supra. 

Voluntary absence of counsel at 
any time between calling of jury and 
discharge or return of verdict is 
waiver of right to be present, 

U S.—Macartney v. Compagnie Gener- 
ale Transatlantique, C.A. Or., 253 
P.2d 529. 

Hartol Petroleum Corp. v. Can- 
telou Oil Co., B.C.Pa., 107 F.Supp. 
373. 

98. U.S.—Binsel v. Pennsylvania R. 
Co., B.C.Pa., 144 F.Supp, 883. 
Where party is represented by 

counsel, court may proceed even 
though party is not personally pres¬ 
ent. 

U.S.—Roberge v. U. S., C.A.Wash., 
201 F.2d 108. 

99. U.S.—Binsel v. Pennsylvania R. 
Co., B.C.Pa., 144 F.Supp, 883. 
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session between the time the jury are called and 
discharged^ or until the whole subject matter of the 
litigation is finally disposed of,^ and the court is not 
required to suspend its operations until counsel is 
present.^ Where counsel leaves the courtroom after 
the case has been submitted to the jury, it is not the 
duty of the court or of any of its officers to send for 
counsel before taking further action in the case or 
receiving a verdict,^ and any arrangements counsel 
may make with court officers or others for notifica¬ 
tion in the event that the court is called on to take 
further action are at his own risk and the court may 
nevertheless proceed even though counsel is not noti¬ 
fied pursuant to arrangements made.^ 

§ 920. Right to Open and Close 

As a general rule, the party having the affirmative of 
the issues in an action or the burden of proof Is entitled 
to open and close the case at the trial, and the federal 
courts are not bound to follow the practice as to opening 
and closing obtaining in the courts of the state in which 
they sit. 

As a general rule, the party having the affirmative 
of the issues in an action or the burden of proof is 


entitled to open and close the case at the trial.® The 
right belongs to defendant where he has the affirma¬ 
tive of the issues or the burden of proof,as where 
he has admitted all of the allegations of the com¬ 
plaint necessary to entitle plaintiff to recovery there¬ 
in and has pleaded an affirmative defense,^ Where 
plaintiff has the right to open and close tlie testi¬ 
mony, it has been held discretionary with the court 
as to whether to permit a change in the procedure 
with respect to argument.^ 

Prior to the adoption of the Federal Rules of Civil 
Procedure the federal courts followed the practice 
of the courts of the state in which they sat with re¬ 
spect to the right to open and close, and they may 
still do so,^i although they are not bound to do so.^^ 

071 consolidation. Where actions involving the 
same transaction are consolidated, the plaintiff in 
one of the actions being the defendant in the other, 
the right to open and close may be accorded to the 
plaintiff whose action was first commenced.^3 The 
moving parties on such consolidation should not be 
given a technical advantage in opening and clos- 
ing.i^ 


1. TJ.S.—Macartney v, Compagnie 
Generale Transatlantique, C.A.Or., 
253 F.2d 529. 

2. XJ.S.—Finn v. Carneg-ie-Illinois 
Steel Corp., D.C.Pa., 68 F.Supp. 
423. 

3. U.S.—Finn v. Carnes'le-Illinois 
Steel Corp., supra. 

4. U.S.—^Finn v. Carnegie-Illinois 
Steel Corp., supra. 

Absence of counsel during further 
instructions after submission see 
infra § 930. 

6. U.S.—Macartney v. Compagnie 
Generale Transatlantique, C.A.Or., 
253 F.2d 529. 

Finn v. Carnegie-Illinois Steel 
Corp., D.C.Pa., 68 F.Supp. 423. 

6. U.S.—Silver v. New Tork Life 
Ins. Co., C,aA.Ill., 116 F.2d 59. 
“The party having the burden of 

proof might be entitled to both open 
and close if he so requested it." 

U.S.—^Wells V. Equitable Life Assur. 
Soc. of U. S., D.C.Ky., 29 F.Supp. 
144, 145. 

Bight to open and close testimony 
Plaintiff having affirmative bur¬ 
den of proving a particular issue on 
which he relies for recovery has the 
right to open and close the testimo¬ 
ny. 

U.S.—^Holden v. American News Co., 
D.C.Wash., 52 F.Supp. 24, appeal 
dismissed, C.C.A., 144 P.2d 249. 

7. U.S.—Silver v. New Tork Life 
Ins. Co., C.C.A.I11., 116 F.2d 59. 

8. U.S.—Silver v. New York Life I 
Ins. Co., supra. 


Conditional delivery of policy 

In action by beneficiary on life 
policy, where insurer admitted that 
beneficiary had established a prima 
facie case and sought to overcome 
prima facie case by showing that 
delivery of policy to insured was 
conditional, burden was on insurer 
to overcome the admitted prima fa¬ 
cie case, and trial court properly per¬ 
mitted insurer to open and close the 
argument. 

U.S.—Silver v. New York Life Ins. 
Co., supra. 

9. U.S.—^Holden v. American News 
Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 
249. 

Claim not timely made and denial 
not prejudicial 

In action by beneficiaries to recov¬ 
er double indemnity benefits for al¬ 
leged accidental death of insured, 
whom insurer claimed committed sui¬ 
cide, wherein trial opened on as¬ 
sumption that beneficiaries had bur¬ 
den of proof and they made opening 
statement and introduced their evi¬ 
dence first, claim by insurer, after 
testimony was completed and after 
discussion pertaining to instructions, 
that it was entitled to open and close 
the argument was not timely and 
there was no prejudice in not allow¬ 
ing insurer to make opening and clos¬ 
ing statements to the jury. 

U.S.—Dortch V. New York Life Ins. 
Co., CA..Ark., 268 F.2d 149. 

10. U.S.—Wells V. Equitable Uife 

Assur. Soc. of U. S., D.C.Ky., 29 F. ; 
Supp. 144. ^ 


11, U.S.—^Wells V. Equitable Life 
Assur. Soc. of U. S., supra. 

Bight to close without being required 
to open 

Plaintiff’s counsel, in accordance 
with state practice, may be given 
the closing argument without being 
required to open if he does not wish 
to do so. 

U.S.—^Wells V. Equitable Life Assur. 
Soc. of U, S,, supra. 

12, U.S.—U. S. V. Grannis, C.A.N.C., 
172 F.2d 507, certiorari denied 69 

S.Ct. 1160, 337 U.S. 918, 93 L.Ed. 
1727. 

Bight of defendant not introducing 
evidence 

Federal court is not required to 
follow state rule of practice which 
confers on a defendant who intro¬ 
duces no evidence the right to open 
and close in arguing case to jury. 
U.S.—^U. S. v. Grannis, supra. 

13, Party opposing consolidation 

Where separate actions by drivers 
and occupants of automobiles for 
damages sustained in collision were 
consolidated on motion of driver and 
occupant of one of the automobiles, 
driver and occupants of the other au¬ 
tomobile whose actions were first 
commenced should have the right 
to open first and sum up last. 

U.S.—Gaines v. Racenet, D.C.N.Y., 11 
F.R.D. 109. 

14, Only one opening and summa¬ 
tion 

Parties on whose motion actions 
were consolidated were entitled to 
only one opening and one summa- 
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§ 921. View and Inspection 

The federal courts may in the exercise of a sound 
discretion permit a jury to view and inspect the place 
involved in an action. 

While there is no specific federal rule with respect 
to permitting a jury to view and inspect the premises 
or place involved in the action, the federal courts 
recognize the inherent power of trial courts to per¬ 
mit such view and inspection. xhe exercise of this 
power rests in the sound discretion of the court.^'^ 
The court may refuse to permit a view where maps 
and photographs in evidence adequately present the 
situation.lS 

Ordinarily, when the jury take a view the court 
explicitly instructs them that they are not to consider 
what they see as evidence in the case but that the 
view is merely to enable them to apply the evidence 
in the case.^^ 


§ 922. Judge’s Remarks and Conduct 

The trial judae should refrain from conduct or re¬ 
marks which are prejudicial to a litigant or which oper¬ 
ate to deprive him of a fair trial, but he may, within 
limits, express his opinion on factual issues, analyze and 
comment on the evidence, its weight, and the credibility of 
witnesses, and question witnesses. 

The judge presiding at a trial must conduct it in a 
fair and impartial manner, as discussed supra § 915, 
and should refrain from conduct or remarks which 
are prejudicial to a litigant^*^ and operate to deprive 
him of a fair trial. 

A liberal rule prevails in the federal courts with 
respect to discussion of, and comments on, the evi¬ 
dence by the trial judge.^^ Unlike the judges of 
many state courts,^^ he may, within limits, express 
his opinion on factual issues,24 analyze and comment 
on the evidence, 25 analyze and comment on the 


tion for their side of controversy, 
although they were represented by 
one firm of attorneys in action in 
which they were plaintiffs while one 
of the movants as defendant in two 
other actions was represented by 
another firm, since moving parties 
should not obtain a technical ad¬ 
vantage by consolidation of actions. 
U.S.—Gaines v. Racenet, supra. 

15. U.S.—Fitzpatrick v. Sooner Oil 
Co.. C.A.Okl., 212 F.2d 548. 

16. U.S.—Fitzpatrick v. Sooner Oil 
Co., supra. 

17. U.S.—Gunther v, E. I. Du Pont 
De Nemours & Co., C.A.W.Va., 255 
F.2d 710—Fitzpatrick v. Sooner Oil 
Co., C.A.Okl., 212 F.2d 548—Low¬ 
ry V. Seaboard Airline R. Co., C.A. 
Fla., 171 F.2d 625—Houston Coca- 
Cola Bottling Co. V. Kelley, C.C.A. 
Tex., 131 F.2d 627. 

Denial not abuse of discretion 
U.S.—Houston Coca-Cola Bottling Co. 
V. Kelley, supra. 

18. U.S.—Lowry v. Seaboard Airline 
R. Co., C.A.Fla., 171 F.2d 625. 

19. U.S.—Park-In Theatres v. Ochs, 
D.C.Ohio, 75 F.Supp. 506. 

20. U.S.—Conry v. Baltimore & O. 
R. Co., C.A.Pa., 209 F.2d 422. 

Bias not shown 

U.S.—General Acc. Fire & Life As- 
sur. Corp. v. Zapel, C.A.La., 231 F. 
2d 917. 

No harm or prejudice shown 
U.S.—Fort Worth & D. Ry. Co. v. 

Harris, C.A.Tex.. 230 F.2d 680. 
Questioning defendant in chambers 
In libel action based on article 
written by individual defendant and 
distributed and published by corpo¬ 
rate defendants, it was not prejudi¬ 
cial or improper for judge to inter¬ 
rogate individual defendant in cham¬ 
bers for purpose of making informed 
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and correct rulings on certain dis¬ 
puted matters of evidence. 

U.S.—Reynolds v. Pegler, C.A.N.Y., 
223 P.2d 429, certiorari denied 76 S. 
Ct. 80, 350 US. 846, 100 L.Ed. 754. 
State decisions held not authorita¬ 
tive in determining effect of remarks, 
in view of restricted powers of state 
trial judges. 

U.S.—Reynolds v. U. S., C.C.A.Okl., 48 
P.2d 762. 

21. Conduct depriving litigant of 
fair trial not shown 

(1) Generally. 

U.S.—Stuckey v. Andrews, C.A.Fla., 
249 F.2d 828—^Melori Shoe Corp. v. 
Pierce & Stevens, C.A.Mass., 249 
F.2d 305—Patton v. Baltimore & C. 

R. Co., C.A.Pa., 197 F.2d 732. 

(2) Where trial judge took an over¬ 
ly active part in trial, explored 
trivial if not irrelevant matters at 
length and frequently indulged in 
wholly unnecessary comments of one 
sort or another and frequently inter¬ 
rupted counsel for both sides in the 
orderly presentation of their respec¬ 
tive cases, trial judge’s conduct, al¬ 
though regrettable, did not render 
trial unfair. 

U.S.—Goldman v. Fenn, C.A.Mass., 252 
F.2d 47. 

22. U.S.—Stuckey v. Andrews, C.A. 
Fla., 249 F.2d 828—Hickey v. U. 

S. , C.A.Pa., 208 F.2d 269, certiorari 
denied 74 S.Ct. 519, 347 U.S. 919, 98 
L.Ed. 1074—Chapman v. Alton R. 
Co., aC.A.Ill., 117 F.2d 669. 

23. U.S.—^Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.G., 78 S.Ct. 
893, 356 U.S. 525, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 
U.S. 933, 2 L.Ed.2d 1376. 

Practice based on. rules of common 
law 

“One long recognized difference be¬ 
tween the trial procedure in the fed- 
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eral courts and that in many state 
courts is the greater freedom that is 
allowed a federal court, as compared 
with that allowed to a state court, to 
comment upon the evidence when 
submitting a case to a jury. . 

The federal practice is based upon 
the rules of common law comparable 
to those mentioned in the Seventh 
Amendment. The federal and state 
practices have their respective pro¬ 
ponents and opponents, but both 
practices unquestionably represent 
‘due process of law.’ ” 

U.S.—Bute V. People of State of Illi¬ 
nois, Ill., 68 S.Ct. 763, 768, 333 
U.S. 640, 92 L.Ed. 986. 

24. U.S.—Stuckey v. Andrews, C.A.. 
Fla.. 249 F.2d 828—Crowe v. Di 
Manno, C.A.Mass., 225 F.2d 652. 

Mead v. Darling, N.T., 159 F. 
684. 86 C.C.A. 552. 

If necessary to prevent injustice, 
federal judge has right to express 
his opinions on facts themselves to 
jury, under proper safeguard. 

U.S.—Borg V. Boas, C.A.Idaho, 231 
F.2d 788. 

25. U.S.—■Silbernagel v. Voss, C.A. 
Wis., 265 F.2d 390—Keeping v. 
Dawson, C.A.Miss., 262 F.2d 868 
—Cooke V. Liberty Mut. Fire Ins. 
Co., C.A.M 0 ., 239 F.2d 597, certio¬ 
rari denied 77 S Ct. 814, 353 U.S. 
937, 1 L.Ed.2d 759—Employers Lia¬ 
bility Assur. Corp. v. Freeman, C. 
A.Okl., 229 F.2d 547—Lindeman v. 
Textron, Inc., C.A.N.X., 229 F.2d 
273—Crowe v. Di Manno, G.A.Mass., 
225 F,2d 652—Maxey v. Chapman, 
C.A.Va., 224 F.2d 474—Union Pac. 
R, Co. V. Bridal Veil Lumber Co., 
C.A.Or., 219 F.2d 825 , certiorari de¬ 
nied 76 S.Ct. 466, 350 U.S. 981, 
100 L.Ed. 849—McCoy v. Blakely, 
C.A.Neb., 217 P.2d 227 —Curd v. 
Todd-Johnson Dry Docks, C.A.La., 
213 P.2d 864—^Igounds v. Roth, 
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weight of the evidence,^® and on the credibility of 
witnesses.27 Indeed, under some circumstances, it 
may be the duty of the trial judge to comment on the 

evidence.28 

The privilege of the trial judge to comment on the 
evidence, however, has its inherent limitations.^^ 


His discretion is not arbitrary and uncontrolled, but 
judicial.20 If he chooses to comment on the evi¬ 
dence, he must do so fairly,impartially,^^ and ac- 
curately,23 and he must make clear to the jury that 
his comments are only advisory,24 and that all mat¬ 
ters of fact are for their determination and theirs 


C.A.Okl, 210 F.2d 239—Hickey v. 

U. S., CAPa., 208 F.2d 269, cer¬ 
tiorari denied 74 S Ct. 519, 347 U S. 
919, 98 L.Ed. 1074—Davis v. R. K. 
O. Radio Pictures, C.A.Mo., 191 F. 
2d 901—Smith v. Welch, C.A.Okl., 
189 F.2d 832. 

Tates V, Dann, D.C Del., 167 F. 
Supp. 174—Travelers Fire Ins. Co 

V. Tires, Inc., D.C.S.C., 153 F.Supp. 
944, affirmed, C.A., 253 F.2d 411— 
Burch v. Reading Co., D.C.Pa., 140 
F.Supp. 136, affirmed, C.A., 240 F. 
2d 574, certiorari denied 77 S.Ct. 
1049, 353 U.S. 965, 1 L.Ed 2d 914 
—Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71—Fredericks v. Ameri¬ 
can Export Lines, D.C.N.Y., 117 F, 
Supp. 255, affirmed, C.A., 227 F.2d 
450, certiorari denied 76 S.Ct. 475, 
350 US. 989, 100 L.Ed. 855—Greene 
V. New York Cent. R, Co., D.C 
Mich., 105 F.Supp. 944, affirmed, C. 
A., 209 F.2d 348—Lewis v. Penn¬ 
sylvania R. Co., D.C.Pa., 100 F 
Supp. 291. 

John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., D. 
C.Pa., 19 F.R.D. 379, affirmed, C.A., 
239 F.2d 815. 

Comments on evidence in instruc¬ 
tions to jury see infra § 984. 

Trial judge may not only sum up 
evidence, but may also express his 
opinion thereon. 

U.S.—Pierkowskie v. New York Life 
Ins. Co., C.C.A.Pa., 147 F.2d 928 

Comments on evidence do not ordi¬ 
narily constitute error where no rule 
of law has been incorrectly stated 
and all issues of fact have been sub¬ 
mitted to the jury for their determi¬ 
nation. 

U.S.—^Appliance Distributors v. Mer¬ 
cury Elec. Corp., C.A.Okl., 202 F. 
2d 651. 

To assist jury 

(1) In federal courts, trial judge 
has right to discuss evidence m or¬ 
der to clarify issues, assist jury in 
eliminating immaterial matters, and 
to focus jury’s attention on crucial 
points of the case. 

U.S.—Smith V. Welch, C.A.Okl., 189 
F.2d 832. 

(2) In action by train passenger 
against railroad for loss of luggage 
intrusted to porter, answer to jury’s 
question as to significance of locked 
dining room door, that such element 
would not be helpful in determining 
whether railroad exercised ordinary 
care, to extent th^ it was comment i 


on evidence and facts, was not error 
and not prejudicial. 

U.S.—Greene v. New York Cent. R. 
Co., D.C.Mich , 105 F.Supp. 944, af¬ 
firmed, C.A., 209 F.2d 348. 

Pailure of relatives to testify 

Proceeding for remission or mitiga¬ 
tion of forfeiture of wife’s farm 
tractor for use thereof in manufac¬ 
ture of untaxed distilled spirits at 
still on her farm being civil in na¬ 
ture, district court could comment 
on failure of wife’s husband or son, 
both of whom assisted in cultivat¬ 
ing farm, to testify. 

U.S.—U. S. V. One Ferguson Farm 
Tractor, D.C.Va., 125 F.Supp. 580 

Where fact was proved from which 
two inferences could be drawn, one 
tending to establish fraud and the 
other innocence, it was within the 
province of the trial judge in a fed¬ 
eral court to call the jury's attention 
to the latter probability or possibil¬ 
ity. 

U.S —Mead v. Darling, N.Y., 159 F. 
684, 86 C.C.A. 552. 

26. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct, 893, 
356 U.S. 525, 2 L Ed 2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 
US. 933, 2 LEd.2d 1375. 

Crowe V. Di Manno, C.A Mass, 
225 F.2d 652—^Norwood v. Great 
Am. Indem. Co., C.C.A.Pa, 146 F.2d 
797. 

Travelers Fire Ins. Co. v. Tires, 
Inc., D.C.S.C., 153 F.Supp. 944, af¬ 
firmed, C.A., 253 F.2d 411. 

27. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 893, 
356 U.S. 525, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 
U.S. 933, 2 L.Ed.2d 1375. 

Stuckey v. Andrews, C.A Fla., 249 
F.2d 828—^Norwood v. Great Am. 
Indem. Co., C.C.A, 146 F.2d 797. 

Ware v. Garvey, D.C Mass., 139 
F.Supp. 71. 

Opinion from testimony in other 
cases 

That district judge knew witness¬ 
es from testimony they had given 
before him in other similar cases 
would not disqualify him, and he 
was not subject to criticism for re¬ 
ferring to opinions he had formed of 
some of witnesses from their testi¬ 
mony before him m other similar 
cases. 

U.S.—^U. S. V. Twin City Power Co. I 
of Georgia, C.A.Ga, 253 P.2d 197. | 
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28. Absence of evidei^^ce of intoxica¬ 
tion 

In action under Jones Act for in- 
3 uries to seaman when he fell down 
elevator shaft in defendant’s vessel, 
wherein there was no evidence that 
seaman was intoxicated, comment by 
court on hospital records of seaman 
containing an entry indicating that 
seaman became intoxicated at about 
every other port, that there was no 
scintilla of proof in case that sea¬ 
man was intoxicated on night of oc¬ 
currence, was proper and necessary 
to avert possible prejudice to seaman. 
U.S.—Kennair v. Mississippi Shipping 
Co., C.A.N.Y., 197 P.2d 605. 

29. U.S.—Crowe v. Di Manno, C.A. 
Mass.. 225 P.2d 652. 

30. U.S.—Crowe v. Di Manno, supra 
—McCoy V. Blakely, C.A.Neb., 217 
F.2d 227—Cal-Bay Corp. v. U. S., C. 
C.A Cal., 169 P.2d 15, certiorari de¬ 
nied 69 S.Ct. 134, 335 US. 859, 93 
L.Ed. 406. 

31. U.S.—Crowe v. Di Manno, C.A. 
Mass., 225 P.2d 652—Grounds v. 
Roth, C.AOkl., 210 F 2d 239—Da¬ 
vis V. R. K. O. Radio Pictures, C.A. 
Mo., 191 P.2d 901. 

Remarks not beyond bounds of fair 
comment 

U.S.—Keeping v. Dawson, C.A.Mass., 
262 P.2d 868. 

32. U.S.—Crowe v. Di Manno, C.A. 
Mass., 225 F.2d 652—Curd v. Todd- 
Johnson Dry Docks, C A.La., 213 
F.2d 864—Davis v. R. K. O. Radio 
Pictures, C.A.Mo., 191 F.2d 901. 

Bias influencing jury 

No error results from an opin¬ 
ion intimated or expressed if the 
jury understand that they are free 
to make up their own minds and as 
long as the judge has not displayed 
such bias that the jury’s freedom of 
deliberation cannot but be influenced. 
U.S.—Stuckey v. Andrews, C.A.Pla., 
249 F.2d 828. 

33. U.S.—Crowe v. Di Manno, C.A. 
Mass., 225 F.2d 652. 

He may not distort or add to the 
evidence. 

U.S.—Crowe v. Di Manno, supra— 
Cal-Bay Corp. v, U. S , C C A Cal., 
169 F.2d 15, certiorari denied 69 S. 
Ct. 134, 335 U.S. 859, 93 L.Ed. 406 

34. U.S.—Crowe v. Di Manno. C.A. 
Mass., 225 F.2d 652. 
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alone.He must not overemphasize some facts to 
the exclusion of others,and should studiously 
avoid deductions and theories not warranted by the 
evidence.He may not assume the role of a wit¬ 
ness. 

An improper comment by the trial judge on the 
evidence may be cured by appropriate action taken 
by him.^^ 

Development of facts and questioning of zvitness- 
es. The trial judge has the function of bringing 


out the facts of the case and eliciting the truth, 
and is under a duty to attempt to clarify the evi¬ 
dence'll and see that the issues are not obscured.^^ 
To this end, in the exercise of a sound discretion, he 
may participate in the triaH^ and he has the right to 
question witnesses,and comment on or criticize 
questions propounded to them.^^ He has, however, 
no responsibility to require the record to be made 
fuller than it is, or to require other witnesses to be 
produced or to see that the case is skillfully present- 


35. U.S—Stuckey v. Andrews, C A. 
Fla, 249 P.2d 828—Employers Lia¬ 
bility Assur, Corp. v. Freeman, C. 
A Okl., 229 F.2d 547—Lmdeman v. 
Textron, Inc., C A.N.Y., 229 F.2d 
273—Crowe v. Di Manno, C A Mass , 
225 F.2d 652—McCoy v. Blakely, 
C.A.Neb, 217 F.2d 227—Davis v. 

R. K O. Radio Pictures, C.A.Mo., 
191 F 2d 901. 

Too mucli difadence should not he 
indulgfed, so as to lead the jury to 
think that the trial judge is issuing 
an invitation to pay no attention to 
him. 

U.S.—Union Pac. R, Co. v. Bridal 
Veil Lumber Co, C.A.Or., 219 F.2d 
825, certiorari denied 76 S.Ct. 466, 
350 U S 981, 100 L.Ed. 849. 

36. U.S.—Grounds v. Roth, C.A.Okl., 
210 F2d 239. 

Undue emphasis of one party’s evi¬ 
dence not shown 

U.S.—Keeping v. Dawson, C.A.Mass., 
262 F.2d 868. 

Direction to stenographer to read 
all of key witness’ testimony to the 
jury was proper, where three weeks 
of trial had elapsed since the wit¬ 
ness had testified. 

U.S.—Sucher Packing Co. v. Manu¬ 
facturers Cas. Ins. Co., C.A.Ohio, 
245 F.2d 513, certiorari denied 78 

S. Ct. 541, 355 U.S. 956, 2 L.Ed.2d 
531. 

37. U.S.—Crowe v. Di Manno, C.A. 
Mass., 225 F.2d 652. 

38. U.S.—Crowe v. Di Manno, supra 
—Cal-Bay Corp. v. U. S., C.C A. 
Cal., 169 F.2d 15, certiorari denied 
69 S Ct. 134, 335 U.S. 859, 93 L.Ed. 
406. 

39. U.S.—Tates v. Dann, D.C.Del., 
167 F Supp. 174. 

Admonition to ignore 

Any error resulting from comment 
by district judge in presence of jury 
as to partial repudiation by witness 
of testimony given by him at a for¬ 
mer trial was cured by admonition to 
jury at time remark was made and 
again in charge to ignore such re¬ 
mark and decide for itself which 
testimony should be believed. 

U.S.—Yates v. Dann, supra. 
Erroneous statement of facts 

Where trial judge in personal in¬ 


jury case repeatedly told jury that 
they were sole judges of facts, that, 
if their recollection differed from 
his they were ones responsible for 
fact conclusion and even explained 
difference between himself and coun¬ 
sel for plaintiffs with respect to 
facts, alleged erroneous statement of 
facts to jury by trial judge was not 
such as to confuse jury and prevent 
a fair trial. 

U.S.—Ladson v. Fritz, C.A.Pa., 252 
F.2d 292. 

40. U.S.—Russell V. Monongahela 
Ry. Co., C.A.Pa, 262 F.2d 349— 
Young V. Slaney, C.A.Mass., 255 
F.2d 785—Stuckey v. Andrews, C.A. 
Fla., 249 F.2d 828. 

All relevant facts from which hon¬ 
est and impartial minds might deduce 
the truth should be presented in tri¬ 
al of the case, and presiding judge 
would be derelict in his duty if he 
should countenance proceeding which 
left questions for determination of a 
jury on which known, available, and 
relevant information was not pro¬ 
duced to assist them in their deliber¬ 
ations. 

U.S.—Conry v. Baltimore & O. R. Co., 
D.C.Pa., 112 F.Supp. 252, affirmed, 
C.A., 209 F.2d 422. 

41. U.S.—Burch v. Reading Co., D. 
C.Pa., 140 F.Supp. 136, affirmed, 
C.A,, 240 F.2d 574, certiorari de¬ 
nied 77 S.Ct. 1049, 353 U.S. 965, 1 
L,Ed.2d 914. 

Judge has duty to see that testimony 
is not misunderstood 

U.S—Knapp v. Kinsey, C.A.Mich., 232 
F.2d 458, certiorari denied 77 S.Ct. 
131, 352 U.S. 892, 1 L.Ed.2d 86. 

Technical testimony 

Trial judge in the federal court 
has not only the right but the duty 
to attempt to clarify technical testi¬ 
mony. 

U.S.—Dougherty v. Waterman S. S. 
Corp.. C.A.Pa., 265 F.2d 284. 

42. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349— 
Knapp V. Kinsey, C.A.Mich., 232 
P.2d 458, certiorari denied 77 S.Ct. 
131, 352 U.S. 892, 1 L.Ed.2d 86— 
Norwood v. Great Am. Indem. Co., 
C.C.A.Pa., 146 F.2d 797. 
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43. U.S.—Curd v. Todd-Johnson Dry 
Docks, C.A.La., 213 F.2d 8 64. 

44. U.S.—Young v. Slaney, C A. 
Mass., 255 F.2d 785—Knapp v. Kin¬ 
sey, C.A.Mich., 232 F.2d 458, cer¬ 
tiorari denied 77 S.Ct. 131, 352 U. 
S 892, 1 L.Ed.2d 86—Curd v. Todd- 
Johnson Dry Docks, C A La., 213 
P.2d 864—Norwood v. Great Am. 
Indem. Co., C.C.A.Pa., 146 F.2d 
797. 

45. Comment not improper or preju¬ 
dicial 

In action for injuries sustained 
by plaintiff in attempting to aid or 
rescue his maid, who had fallen over 
guardrail negligently constructed by 
defendant, it was not improper for 
trial judge to interrupt cross-exami¬ 
nation of plaintiff as to his lack of 
medical training wuth the statement: 
‘T don’t think a person would have 
to have any first aid training or any 
special training to go to the help of 
a person who is in distress as this 
woman apparently was.” 

U.S.—Silbernagel v. Voss, C.A.Wis , 
265 P.2d 390. 

Hypothetical question 

In action for slander and false 
imprisonment, brought against cor¬ 
porate defendant and its vice presi¬ 
dent, by plaintiff who had been em¬ 
ployed by corporation as its compa¬ 
ny doctor, wherein hypothetical ques¬ 
tion was propounded to medical wit¬ 
ness on question whether defendant 
had practiced medicine in accordance 
with standards obtaining in Idaho, 
court did not err when it expressed 
belief in presence of jury that ques¬ 
tion included number of matters 
which could be of no aid to witness 
in forming opinion, when it appeared 
that question was of excessive length, 
was argumentative and included mat¬ 
ters irrelevant to opinion sought to 
be elicited. 

U.S.—Bradley Min. Co. v. Boice, C.A. 
Idaho, 194 F.2d 80, certiorari de¬ 
nied 72 S.Ct. 1033, 343 U.S. 911, 
96 L.Ed. 1347 and motion denied, 
C.A,, 198 F.2d 790, vacated on oth¬ 
er grounds 73 S.Ct. 797, 345 U.S. 
932, 97 L.Ed. 1361, and rehearing 
denied, C.A., 205 F.2d 937, certio¬ 
rari denied 74 S.Ct. 125, 346 U.S. 
874, 98 L.Ed. 382. 
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ed.4® His right to question witnesses is not unlimit¬ 
ed,^'^ and he should avoid partisanship not in keeping 
with his judicial ofhce.^S Improper remarks or con¬ 
duct by the trial judge in this connection may be 
cured by appropriate action subsequently taken by 
him.‘^9 

Reading pleadings to jury. Pleadings are in effect 
addressed only to the trial judge and are ordinarily 
not given to juries,^0 If the trial court feels that 
the allegations of the pleadings are prejudicial, it can 
direct that they not be read to the jury.^^ 

§ 923. Counsers Conduct and Control by 
Court in General 

Counsel should conform their conduct and remarks 
to the law which they assist in administering, and a trial 
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judge may, when necessary, admonish or control counsel 
and correct improper remarks. 

Counsel should conform their conduct and. remarks 

to the law which they assist in administering 

and it is their duty to see that trials are fair and im¬ 
partial between parties.They should avoid re¬ 
marks or conduct calculated to appeal to the preju¬ 
dice or sympathies of the jurors, ^4 and the presenta¬ 
tion to them of matters which are not in evidence.55 
A fortiori, a reiteration of evidence excluded from 
the case by a ruling of the court is improper.^® 

As long as his attitude is not one of partisanship, 
a trial judge may, when necessary, admonishes or 
controie^ counsel, restrict the examination or cross- 
examination of witnesses to relevant matters,make 
inquiry of counsel as to the grounds of objection to 


46. U.S—Morrison v. Heller, C.A. 
N.J., 183 F.2d 38. 

47. Improper QLnestioning* not shown 
U.S.—General Acc. Fire & Life Assur. 

Corp. V. Zapel, C.A.La., 231 F.2d 
917—Patton v. Baltimore & O. R. 
Co, C.A.Pa., 197 F.2d 732. 

48. U S.—Crowe v. Di Manno, C.A. 
Mass., 225 P.2d 652. 

49. Statement that (question was un¬ 
fair retracted 

Where the trial judge said that 
the question on cross-examination 
was unfair and should not he asked 
and the next day the trial judge re¬ 
versed his ruling and apologized for 
using the word “unfair” and the wit¬ 
ness was recalled and answered the 
question, any original error from the 
use of the word “unfair” was cured. 
U.S.—Stuckey v. Andrews, C.A.Fla., 
249 F.2d 828. 

50. U.S.—Tivoli Realty v. Para¬ 
mount Pictures, D.C.Del., 80 F.Supp. 
800. 

Smkbeil v. Handler, D.C.Neb., 7 
F.R.D. 92. 

51. U.S.—Tivoli Realty v. Para¬ 
mount Pictures, D.C.Del., 80 F, 
Supp. 800. 

Sinaiko Bros. Coal & Oil Co. v. 
Ethyl Gasoline Corp., D.C.N.Y., 2 
F.R.D. 305. 

52. U.S.—Webb V. U. S., C.A.Md., 
256 F.2d 669, certiorari denied 79 
S.Ct, 319, 358 U.S. 931, 3 L.Ed.2d 
304. 

No substaaitial ground for complaint 

Where court announced that prop¬ 
erty owners or their lawyers might 
accompany jury to view property be¬ 
ing condemned by government and 
point out lines of property but that 
nobody was to say anything to jury 
about value of land, and jury, with 
court officials and attorney for gov¬ 
ernment, rode in bus from court¬ 
house to property but because of 
misunderstanding property owners' 


attorneys failed to appear at appoint¬ 
ed time and so proceeded to property 
by separate conveyance and met jury 
there and after inspection of land 
declined to return on bus and took 
their own means of conveyance home, 
there was no substantial ground for 
complaining of conduct of attorney 
for United States or in assuming 
that he in any way misused oppor¬ 
tunity to confer with jury in ab¬ 
sence of attorneys for opposing side. 
U.S.—Webb V. U. S., C-A.Md., 256 F. 
2d 669. 

53. Representing different parties 
Where individual brings action 

against first corporation for damages 
for alleged breach of partnership 
agreement, and second corporation, 
which is owned by individual, brings 
action against the partnership of the 
individual and the first corporation 
to recover damages for labor per¬ 
formed and for supplies delivered to 
the partnership, and first corpora¬ 
tion controls all partnership records, 
fact that the same attorneys repre¬ 
sent the individual and the second 
corporation does not result in a de¬ 
nial of a fair trial for the first cor¬ 
poration in the action against the 
partnership. 

U.S.—^American Pac. Dairy Products, 
Inc. V. Siciliano, C.A.Guam, 235 F. 
2d 74. 

If counsel seriously suspects exist¬ 
ence of fraud or perjury in course 
of trial, in proper discharge of his 
responsibilities to his client and to 
public as well, he should exercise 
diligence in bringing such charges in 
timely fashion to attention of appro¬ 
priate officials. 

U.S.—^Kruger v. Resnick, 197 F.2d 
348, 39 C.C.P.A., Patents, 994. 

W. N. Proctor Co. v. U. S., 40 
C.C.P.A., Customs, 33. 

54. Defendant’s financial embarrass¬ 
ment I 

It is improper for attorney for de- i 

260 


fendant to appeal to sympathy or 
prejudice by attempting to indicate 
that defendant will be financially 
embarrassed if verdict against him 
is returned. 

U.S.—Jenkins v. Nicholson, D C.Pa., 
162 F.Supp. 167. 

55. U.S.—Carroll v. Magnolia Petro¬ 
leum Co., C.A.Tex., 223 F.2d 657. 
No paper or document should be 

exhibited to a jury which is not in 
evidence. 

U.S.—Watn V. Pennsylvania R. Co., 
C.A.Pa., 255 F.2d 854. 

56. U.S.—Sinovich v. Erie R. Co., 
C.A.N.J., 230 F.2d 658. 

57. U.S.—Curd v. Todd-Johnson Dry 
Docks, C.A.La, 213 F.2d 864. 

John E. Smith’s Sons Co. v, Lat- 
timer Foundry & Mach. Co., D.C. 
Pa., 19 F.RD. 379, affirmed, C.A., 
239 P.2d 815. 

58. Pederal judge has right and 
duty to admonish counsel when nec¬ 
essary, provided that he does so in 
temperate language. 

U.S.—John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co„ 
supra. 

To keep case moving 

It IS duty of trial judge to keep 
case moving within bounds of rea¬ 
son, and such admonition of counsel 
as may be required for this purpose 
is proper. 

U.S.—Peckham v. Family Loan Co., 
C.A.Fla., 262 F.2d 422. 

59. U.S.—^Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349— 
American Fidelity & Cas. Co. v. 
Drexler, C.A.La., 220 F.2d 930— 
Curd V. Todd-Johnson Dry Docks, 
C.A.La., 213 F.2d 864. 

U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Del., 11 F.R.D. 
311. 

60. U.S.—Sims V. Greene, C.C.A.Pa., 
160 F.2d 512. 
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evidcnce^i or the purpose and relevancy of particu¬ 
lar evidence,make suggestions to counsel as to the 
course of procedure to be pursued in the case,^^ 
indicate to counsel the basis of his rulings on matters 
of evidence, in the interest of fairness and for the 
guidance of counsel, ^4 comment on the time con¬ 
sumed in developing immaterial evidence,and cor¬ 
rect inflammatory,®^ or otherwise improper, re¬ 
marks of counsel. It is the duty of the court to 
check counsel in any effort to obtain an undue ad¬ 
vantage®® or distort evidence®® and to curtail un¬ 
necessarily long and tedious or iterative examination 
or cross-examination of witnesses.'^® 

Insurance. It is improper for plaintiff’s counsel 
to try to appeal to sympathies of jurors by showing, 
directly or indirectly, that defendant is insur¬ 
ed against the liability sought to be imposed.*^^ 


§ 924. - Opening Statement 

An opening statement to the jury by counsel is ordi¬ 
narily intended to do no more than inform the jury in a 
general way of the nature of the action and defense, stat¬ 
ing the issues and the evidence to be offered and avoiding 
appeals to the passions and prejudices of the jury, but 
may afford a basis for deciding the case. 

An opening statement to the jury is not intended 
to be in the nature of an argument,*^2 is ordi¬ 

narily intended to do no more than inform the jury 
in a general way of the nature of the action and de¬ 
fense, so that they may be better prepared to under¬ 
stand the evidence.'^® It should be a statement of the 
issues and of the evidence proposed to be offered in 
sustaining the issues."^ It should avoid appeals to 
the passions and prejudices of the jury,"^® and refer¬ 
ences to facts which are not admissible in evi¬ 
dence.'^® The propriety of counsel’s opening state¬ 
ment is to be determined by the federal courts’ own 


61. U.S.—Russell v. Monongahela 
Ry. Co., D.C.Pa., 159 F.Supp. 650, 
affirmed, C A., 262 F 2d 349. 

62. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349. 

63. U.S.—Curd v. Todd-Johnson Dry 
Docks, C.A.La., 213 F.2d 864. 

U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Del., 11 F.R.D. 
311. 

Porecasting- instructions 

Trial court did not err in advis¬ 
ing- parties’ counsel in advance that 
they could not predict to jury what 
court’s instructions on law would be. 
U.S.—Daulton v. Southern Pac. Co., 
C.A.Or., 237 F.2d 710, certiorari de¬ 
nied 77 S.Ct. 564, 352 U.S. 1005, 1 
L.Ed.2d 649. 

64. U.S.—Chapman v. Alton R. Co., 
C.C.A.I11., 117 F.2d 669. 

65. U.S.—Peckham v. Family Loan 
Co., C.A.Fla,, 262 F.2d 422. 

66. U.S.—Curd V. Todd-Johnson Dry 
Docks, C.A.La., 213 F.2d 864. 

67. U.S.—Hickey v. U. S., C.A.Pa., 
208 F.2d 269, certiorari denied 74 
S.Ct. 519, 347 U.S. 919, 98 L.Ed. 
1074. 

Statement as to degree of fault 

In actions for deaths of occupants 
of automobile which collided head-on 
with one defendant’s automobile and 
was struck in rear by other defend¬ 
ant’s vehicle, it was not error for tri¬ 
al judge to interrupt plaintiff’s coun¬ 
sel’s closing speech when such coun¬ 
sel stated to jurors, who judge knew 
had probably heard charges in Fed¬ 
eral Employers’ Liability Act or 
Jones Act cases, that following mo¬ 
torist would be liable even if he had 
been only ten per cent at fault. 

U.S.—Jenkins v. Nicholson, D.C.Pa., 
162 F.Supp. 167. 


68. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa.. 262 F.2d 349. 

69. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349. 

Statement as to misconstruction jus¬ 
tified 

In civil action arising out of auto¬ 
mobile-truck collision, action of judge 
in interrupting plaintiff's argument 
to jury that defendant truck driver 
in deposition had sworn absolutely 
that he was thirty feet away when 
plaintiff’s automobile came into view 
was not error, in view of defendant 
driver’s testimony at trial that the 
distance was one hundred and thirty 
feet and that he had meant, in depos¬ 
ing, thirty feet from western end 
of exit which was one hundred feet 
wide, and judge’s comment that ar¬ 
gument was misconstruction of evi¬ 
dence so far as thirty foot distance 
was concerned was not without jus¬ 
tification. 

U.S.—Maxey v. Chapman, C.A.Va., 224 
F.2d 474. 

70. U.S.—Russell v. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349. 
Trial judge was not guilty of im¬ 
proper conduct when he refused to 
permit continued questioning of wit¬ 
nesses as to matters previously cov¬ 
ered in detail. 

U.S.—Peckham v. Family Loan Co., 
C.A.Fla., 262 F.2d 422. 

Vagueness and confusion shown by 
witness 

Action of trial court in requiring 
completion before adjournment on 
sixth day of trial, of direct examina¬ 
tion of plaintiff’s principal witness 
as to certain conversations, was with¬ 
in the trial judge’s discretion, es¬ 
pecially in view of the unusual vague¬ 
ness and confusion displayed by wit¬ 
ness as to such conversations. 

U.S.—Park Neponset Corp. v. Smith, 
aA.Mass., 258 P.2d 452. 
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71. U.S—Jenkins v. Nicholson, D.C. 
Pa., 162 FSupp. 167. 

72. U.S.—Twentieth Century-Fox 
Film Corp. v. Brookside Theatre 
Corp., C.A.Mo., 194 F.2d S46, cer¬ 
tiorari denied 72 S.Ct. 1035, 343 U. 
S. 942, 96 L.Ed. 1348. 

73. U.S.—Best v. District of Colum¬ 
bia, App.D.C., 54 S.Ct. 487, 291 U.S. 
411, 78 L.Ed. 882. 

D.C.—Pomeroy v. Pennsylvania R. R. 
Co., C.A., 223 F.2d 593, 96 U.S.App. 
D.C. 128. 

74. U.S.—Twentieth Century-Fox 
Film Corp. v. Brookside Theatre 
Corp., C.A.Mo., 194 P.2d 846, cer¬ 
tiorari denied 72 S.Ct, 1035, 343 

U. S. 942, 96 L.Ed. 1348. 

Opening statement should be lim¬ 
ited to facts that pleader intends to 
prove by relevant, competent, and 
material evidence. 

U.S.—Atlantic Coast Line R. Co. v. 
Kammerer, C.A.Ga., 205 F.2d 525- 

75. U.S.—Theriot v. Mercer, C.A. 
La., 262 F.2d 754—^Atlantic Coast 
Line R. Co. v. Kammerer, C.A.Ga., 
218 F.2d 149, certiorari denied 75 
S.Ct. 662, 349 U.S. 922, 99 L.Ed. 
1254. 

76- U.S.—^Atlantic Coast Line R. Co. 

V. Kammerer, supra. 

Assumption 

In action for wrongful death of 
husband who was allegedly struck 
by defendant’s vehicle, action of 
counsel in beginning trial by an in¬ 
formal opening statement in which 
he assumed as an established fact, 
which fact he neither alleged nor 
proved, that defendant was a hit and 
run driver, constituted error, 

U.S.—Theriot v. Mercer, C.A.La., 26^ 
F.2d 764. 
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rules and not by the rules of the courts of the state 
in which they sit,'^'^ 

While it has been stated that the practice of dis¬ 
missal on counsels opening statement on the ground 
that the complaint does not state a cause of action 
is not recognized in the federal courts,it is clear 
that the opening statements of counsel may afford a 
basis for deciding a case;'^^ that it may be binding 
as an admission ;S0 and that the court may act on 
facts conceded therein in the same way that it may 


act on evidence produced.Thus, the court has 
power to dismiss the action, direct a verdict, or ren¬ 
der judgment for defendant on the opening state¬ 
ment of plaintiff^s counsel where the statement estab¬ 
lishes that plaintiff has no right to recover.S2 

This power, however, should be exercised sparing- 
ly,^3 and, in order to justify its exercise, plaintiff’s 
opening statement must clearly show the absence of 
a right to recover or that no cause of action exists,^'^ 
after resolving all doubts in plaintiff’s favor.^^ It 


77. Propriety of meationing* amount 
of damag'es claimed 

U.S.—Garrett v. Faust, C.A.Pa., 183 
F.2d 625, certiorari denied 71 S.Ct. 
493, 340 U.S. 931, 95 L.Ed. 672, 
rehearing denied 71 S.Ct 733, 341 
U.S. 917, 95 L.Ed. 1352, rehearing 
denied 71 S.Ct. 801, 341 US. 933, 95 
L.Ed. 1362. 

Philadelphia & R. Ry. Co. v. 
Sherman, C.C.A.N.Y., 247 F. 269, 
159 CC.A. 363. 

78. U.S.—Liauid Veneer Corpora¬ 
tion V. Smuckler, C C.A.Cal., 90 F. 
2d 196. 

79. U.S.—Cutcliffe v. C. I. R., C.C A. 
Ga., 163 F.2d 891. 

Xiaw of forum governs right to de¬ 
cide case on opening statement 
D.C.—Cioffl V. Queenstown Apart¬ 
ments, Section B, Inc., 243 F.2d 
650, 100 U.S.App.D.C. 227. 

80. U.S.—Collins v. Texas Co., C.A. 
La., 267 F.2d 257. 

Defense of lack of authority 

In action by real estate agent 
against hotel company and manager 
to recover commission for procuring 
purchaser willing to purchase hotel, 
defense that manager had no author¬ 
ity to act for company in fixing or 
accepting terms of sale was not 
waived by opening statement of 
counsel of company and its manager 
to jury that there was no meeting 
of minds on term of proposed sale 
relating to time of delivery. 

U.S.—Perper v. Sonnabend, C.A.Fla., 
221 F.2d 142. 

81. U.S.—Best v. District of Colum¬ 
bia, App.DC., 54 S.Ct. 487, 291 U. 
S. 411, 78 L.Ed. 882. 

82. U.S.—Best v. District of Colum¬ 
bia, supra. 

Tuck v. Chesapeake & O. Ry. Co., 
C.AW.Va., 251 F.2d 180. 

D.C.—Ackerhalt v. National Sav. & 
Trust Co., 244 F.2d 760, 100 U.S. 
App.D.C. 312—Parelman v. Parel- 
man, 210 F,2d 29, 93 U.S.App.D.C. 
361—Firfer v. U. S., 208 F.2d 524, 
93 U.S.App.DC. 2l6~McNeiH v. 
Nevius, 187 P.2d 81, 88 U.S.App.D.C. 
49—Gundersheimer's Inc. v. Bak¬ 
ery & Confectionery Workers’ In¬ 
ternational Union of America, 119 
Jb\2d 205, 73 App.D.C. 352. 


83. U.S.—Tuck V. Chesapeake & O. 
Ry. Co., CA.W.Va, 251 F.2d 180. 

84. U S.—Best v. District of Colum¬ 
bia, App.D.C., 54 set. 487, 291 U 
S. 411, 78 L.Ed. 882. 

Tuck V. Chesapeake & O. Ry. 
Co., C.A.W.Va., 251 P.2d 180—Bus- 
am Motor Sales v. Ford Motor Co., 

C. A Ohio, 203 F.2d 469. 

D.C —^Ackerhalt v. National Sav. & 
Trust Co., 244 F.2d 760, 100 U.S. 
App.D.C. 312—Cioffi V. Queenstown 
Apartments, Section E, Inc., 243 
F.2d 650, 100 U.S.App.D.C. 227— 
Calbreath v. Capital Transit Co, 
240 F.2d 621, 99 U.S App.D.C. 383 
—Hanna v Fletcher, 231 F.2d 469, 
97 U.S.App.D.C. 310, 58 A.L.R.2d 
847, certiorari denied Gichner Iron 
Works, Inc. v. Hanna, 76 S.Ct. 1051, 
351 U.S. 989, 100 L.Ed. 1501— 

Halin V. United Mine Workers of 
America, 229 P.2d 784, 97 U S.App. 

D. C. 210—Pomeroy v. Pennsylva¬ 
nia R. R., 223 F.2d 593, 96 U S. 
App.D.C. 128—Firfer v. U. S., 208 
F.2d 524, 93 U.S.App.D.C. 216. 

Power held properly exercised 

(1) In general. 

D.C.—Parelman v. Parelman, 210 F. 
2d 29, 93 U.S.App.D.C. 361. 

(2) In action by bakery corpora¬ 
tion against various labor unions and 
certain of their members to recover 
treble damages for alleged violation 
of the Sherman Anti-Trust Act by a 
strike to enforce a demand that cor¬ 
poration cease importing goods for 
resale wherein complaint alleged that 
corporation’s plant was closed and 
remained closed in consequence of 
the strike, verdict for defendants 
was properly directed on corpora¬ 
tion’s opening statement which 
showed that the alleged restraint 
by defendants did not have any actu¬ 
al or intended effect on price or price 
competition. 

D.C.—Gundersheimer’s Inc. v. Bakery 
& Confectionery Workers’ Interna¬ 
tional Union of America, 119 F.2d 
205, 73 App.D.C. 352. 

(3) Opening statement hy plain¬ 
tiff's counsel that he believed rail¬ 
road was negligent in maintaining 
crossing at place where automobile 
struck train, and that he believed 
evidence would be that it was foggy 
and it had been raining and visibil¬ 
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ity was poor at time that decedent 
drove his automobile into side of 
moving tram, together with photo¬ 
graphs offered at pre-trial, disclosed 
circumstances leaving no room for 
any inference other than one of con¬ 
tributory negligence on part of dece¬ 
dent, and action was properly dis¬ 
missed on plaintiff’s opening state¬ 
ment. 

U.S.—Tuck V. Chesapeake & O. Ry. 
Co., C.A.W.Va., 251 F.2d 180. 

Exercise of power uot justified 
D.C.—Nielsen v. Barclay Corp., C.A., 
255 F.2d 545, 103 U.SAppDC. 136 
—Cioffi V. Queenstown Apartments, 
Section E, Inc., 243 F.2d 650, 100 
U.S.App.D.C. 227—Hines v. Wash¬ 
ington Terminal Co., 240 F.2d 891, 
100 U.S.App.D.C. 29—Calbreath v. 
Capital Transit Co., 240 F 2d 621, 
99 U.S.App.D.C. 383—Hanna v. 

Fletcher, 231 F.2d 469, 97 U.S.App. 
D.C. 310, 58 A.L.R.2d 847, certio¬ 
rari denied Gichner Iron Works, 
Inc. V. Hanna, 76 S.Ct 1051, 351 

U. S. 989, 100 L.Ed 1501—Pomeroy 

V. Pennsylvania R. R., 223 F.2d 
593, 96 U.S.App.D.C. 128. 

85. U.S.—Best V. District of Colum¬ 
bia, App.D.C, 54 S.Ct 487, 291 U.S. 
411, 78 L.Ed. 882. 

Busam Motor Sales v. Ford Mo¬ 
tor Co., C.A.Ohio, 203 P.2d 469. 

D.C—Ackerhalt v. National Sav. & 
Trust Co., 244 F.2d 760, 100 U.S. 
App.D.C. 312—Cioffi V. Queenstown 
Apartments, Section E, Inc., 243 
F.2d 650, 100 U.S App.D.C. 227— 
Calbreath v. Capital Transit Co., 
240 P.2d 621, 99 U.S App.D.C. 383 
—Hanna v. Fletcher, 231 F.2d 469, 
97 U.S App.D.C. 310, 68 A.L.R.2d 
847, certiorari denied Gichner Iron 
Works, Inc. v. Hanna, 76 S.Ct, 1051, 
351 U.S. 989, 100 L.Ed. 1501—Halin 
V. United Mine Workers of Ameri¬ 
ca, 229 F.2d 784, 97 U.S.App.D.C. 
210—Pomeroy v. Pennsylvania R, 
R, 223 P.2d 593, 96 U.S.App.D.C. 
128—Firfer v. U. S., 208 F.2d 624, 
93 U.S.App.D.C. 216. 

Plaintiff is entitled to benefit of all 
inferences that may be drawn from 
his counsel's statement. 

U.S.—Best V. District of Columbia, 
App.D.C., 54 set. 487, 291 U.S. 
411, 78 L.Ed. 882. 
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is not enough that the statement he lacking 
in definiteness.If the opening statement contains 
facts showing a claim on which relief can be granted 
on any legally sustainable basis, plaintiff should be 
permitted to proceed regardless of the form of his 
pleadings or his stated legal theories,S7 

§ 925. - Final Argument 

Matters relating to the final argument of counsel, 
such as the extent of allowable comment therein, rest 
largely In the discretion of the court; but, generally 
speaking, counsel must restrict his argument to the issues 


of the case, the applicable law, pertinent evidence, and 
such reasonable inferences as may be drawn therefrom, 
and should avoid statements of his personal beliefs and 
opinions, and strong appeals to sympathy, passion, or 
prejudice. 

Matters relating to the final argument of coun¬ 
sel,such as the extent of allowable comment there- 
in^^ and the allowance of rebuttal argument^^ rest 
largely in the discretion of the court. Generally 
speaking, counsel must restrict his argument to the 
issues of the case,^l the applicable law,^2 pertinent 
evidence,and such reasonable inferences and de- 


Busam Motor Sales v. Ford Mo¬ 
tor Co., C.A.Ohio, 203 F.2d 469. 

D.C.—Ackerhalt v National Sav. & 
Trust Co., 244 F.2d 760, 100 U.S. 
App.D.C. 312—Cioffl V. Queenstown 
Apartments, Section E, Inc., 243 F. 
2d 650, 100 U.S App.D.C. 227—Fir- 
fer V. U. S., 208 F.2d 524, 93 U.S. 
App.D.C. 216. 

Court will consider as true all ma¬ 
terial facts properly pleaded and all 
material assertions in opening- state¬ 
ment properly made in accordance 
with the issues raised by pleadings. 
U.S.—Busam Motor Sales v. Ford 
Motor Co., D.C.Ohio, 104 F.Supp. 
639, reversed on other grounds, 

C. A., 203 F.2d 469. 

86. U.S.—Best v. District of Colum¬ 
bia, AppD.C., 54 S.Ct. 487, 291 U.S. 
411, 78 L.Ed. 882. 

Busam Motor Sales v. Ford Mo¬ 
tor Co., C.A.Ohio, 203 F 2d 469. 
D.C.—Ackerhalt v. National Sav. & 
Trust Co., 244 F.2d 760, 100 U.S. 
App.D.C 312—Cioffi V. Queenstown 
Apartments, Section E, Inc., 243 
F.2d 650, 100 US.AppD.C. 227— 
Calbreath v. Capital Transit Co., 
240 F.2d 621, 99 U.S.App.D.C. 383— 
Halin v. United Mine Workers of 
America, 229 F.2d 784, 97 U.S App. 

D. C. 210. 

87. U.S.—Miller v. Stinnett, C.A.N. 
M., 257 F.2d 910. 

88. U.S.—Franklin v. Shelton, C.A. 
Okl, 250 F.2d 92, certiorari denied 
78 S.Ct. 544, 355 U.S. 959, 2 L.Ed. 
2d 533. 

Argument in nonjury cases as be¬ 
ing within discretion of court see 
infra § 1028. 

Kight to argtie not denied 
U.S.—U. S. V. Westfall, C.A.Wash., 
197 F.2d 765. 

Use of blackboard or chart 

(1) Ordinarily, permission or re¬ 
fusal of the use of a blackboard or 
chart during counseFs argument is a 
matter within the sound discretion 
of the trial court. 

U.S.—Mirabile v. New York Cent. R. 

Co., C.A.N.Y., 230 P.2d 498. 

D.C.—Haycock v. Christie, 249 F.2d 
501, 101 U.S.App.D.C. 409. 

(2) If counsel intends to use a 
blackboard or chart in argument to 


jury, it is proper practice to require 
counsel to present to trial judge in 
chambers, or at side bar, exact ma¬ 
terial to be placed before 3 ury on 
blackboard or chart, so that any ob¬ 
jections and rulings thereon can be 
made. 

U.S.—Davis V. Haldeman, D.C.Pa., 150 
F.Supp. 669, affirmed, C.A., 253 F. 
2d 286. 

(3) Where su<?h use is allowed, 
the use should be permitted only in 
a way to insure fairness. 

D.C—Haycock v. Christie, C.A., 249 
F.2d 501, 101 U.S.App.D.C. 409. 

(4) Permission may be refused in 
the exercise of discretion where 
judge fears that counsel plans to 
use the blackboard to bring in mat¬ 
ters not directly in evidence. 

U.S.—Mirabile v. New York Cent. R. 
Co., C.A.N.Y., 230 F.2d 498. 

89. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88—Louisiana & A. Ry. Co. 
V. Johnson, C.A.La., 214 F.2d 290, ! 
certiorari denied 75 S.Ct. Ill, 348 
U.S. 875, 99 L.Ed. 688—Chesapeake 
& O. Ry. Co. V. Richardson, C.C.A. 
Ohio, 116 F.2d 860, certiorari de¬ 
nied 61 S.Ct. 961, 313 U.S. 574, 85 L. 
Ed. 1531. 

Baird v. Aluminum Seal Co., D.C. 
Pa., 149 F.Supp. 874, affirmed, C.A., 
250 F.2d 595. 

90. Denial of rebuttal not an abuse 
of discretion 

U.S.—Giffin V. Ensign, C.A.Pa., 234 
F.2d 307. 

91. U.S.—Solorio V. Atchison, T. & 
S. F. Ry. Co., C.A.OkL, 224 F.2d 
544—Casso v. Pennsylvania R. Co., 
D.C.Pa., 128 F.Supp. 909. 

Matters not -within issues 

(1) In action by employee under 
Federal Employers’ Liability Act 
against railroad for injuries as re¬ 
sult of stabbing by coemployee, 
where letter, showing railroad's ad¬ 
mission that coemployee was re¬ 
sponsible for fight and that employee 
was discharged, was admitted over 
railroad’s objection, argument of em¬ 
ployee’s counsel on employee’s dis¬ 
charge after being cautioned not to 
claim damages for discharge was 
prejudicial. 

U.S.—^Kelly v. New York, N. H. & 
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H R. Co., D.C.Mass, 138 F.Supp. 
82. 

(2) Other arguments as to matters 
not within issues have been held 
prejudicial when permitted or not 
corrected by instructions after ob¬ 
jection. 

U S.—Greyhound Corp. v. Ault. C.A. 
Ga., 238 F.2d 198. 

92. U.S.—Casso V. Pennsylvania R. 
Co., D.C.Pa., 128 F.Supp. 909. 

Court’s request of authorities on 
particular points 

Fact that trial judge indicated 
that there were two points on which 
he requested authorities did not de¬ 
prive either party of the right to 
present arguments to court on any 
point of law or legal theory the par¬ 
ty might choose at any time prior to 
final submission of the cause. 

U.S.—Barbachano v. Allen, C.A.Cal., 
192 F 2d 836. 

93 . U.S.—Solorio V. Atchison, T. & 
S. F. Ry. Co, C.A.OkL, 224 F.2d 
544. 

Casso V. Pennsylvania R. Co., D. 
C.Pa, 128 F.Supp. 909. 

Counsel must restrict himself to rec¬ 
ord for his facts 

U.S.—Chesapeake & O. Ry. Co. v. 
Richardson, C C.A.Ohio, 116 F.2d 
860, certiorari denied 61 S.Ct. 961, 
313 U.S. 574, 85 L.Ed. 1531. 

When e-vidence is admitted for lim¬ 
ited purpose, the limitation must be 
observed in argument. 

U.S.—Blue Ridge Rural Elec. Co-op, 
Inc. V. Byrd, C.A.S.C., 264 P.2d 689. 
Statements or reference to matters 
not in evidence held error 

(1) In action for damage arising 
out of collision between plaintiff’s 
automobile and defendant’s empty 
petroleum tank truck, action of trial 
court in allowing, over objection, 
plaintiff’s counsel in his argument to 
jury to refer to weight of truck when 
loaded, was error. 

U.S.—^Associated Petroleum Carriers 
V. Beall, C.A.Ga., 217 F.2d 607. 

(2) In action by shipper for breach 
of contract of transportation of fro¬ 
zen beef which arrived at its des¬ 
tination in a defrosted condition, 

[ wherein carrier asserted that de- 
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ductions as may be drawn therefrom.94 Counsel’s 
statement of his personal beliefs and opinions, 
strong appeals to sympathy, passion, racial, religious, 
social, class, or business prejudice,improper in¬ 
sinuations and assertions deliberately calculated to 
mislead the jury,^'^ and recrimination^^ beyond 


the permissive range of propriety. It has also been 
considered improper for counsel to read or give his 
construction and interpretation of statutes and deci¬ 
sions which he may consider applicable.^^ 

Within these limits freedom of ample argument 
should be maintained.^ Counsel may in argument 


frosting was not due to carrier’s 
negligence but was due to defective 
condition of refrigeration car fur¬ 
nished by shipper, shipper’s argu¬ 
ment that shipper's witness testified 
that the car was used two weeks be¬ 
fore to ship frozen pork, coupled with 
court's statement that witness so 
testified, constituted prejudicial er¬ 
ror, where in fact the witness' state¬ 
ment was that the car had carried a 
packing house product. 

U.S—Illinois Packing Co. v. Atchi¬ 
son, T. & S. P. Ry. Co., C.A.Ill., 236 
P.2d 908. 

(3) Where defendant, in action for 
fire damage, contended that plaintiff 
had been indemnified by insurance 
and was not real party in interest, 
but introduced no proper evidence on 
this point, and jury returned after 
forty minutes deliberation and asked 
whether it had been established that 
insurance had been paid, and, after 
admonition, awarded damages which 
were only fractional part of value as 
testified to, the improper contention 
was prejudicial. 

U.S.—Indamer Corp. v. Crandon, C.A. 
Pla., 217 F.2d 391. 

94. U.S.—Solorio v. Atchison, T. & 

S. F. Ry. Co, C.A.Okl., 224 F.2d 
644. 

Casso V. Pennsylvania R. Co., D. 
C.Pa., 128 F.Supp. 909. 

95. U.S.—Kelly v. New York, K. H, 
& H. R. Co., D.G.Mass., 138 F.Supp. 
82. 

96. U.S.—Theriot v. Mercer, C.A,La., 
262 F.2d 754—Solorio v. Atchison, 

T. & S. F. Ry. Co., C.A.Okl., 224 
F.2d 544. 

Jenkins v. Nicholson, D.C.Pa., 
162 F.Supp. 167. 

Appeal to jury to place themselves in 
positioa of party 

(1) Appeal to jury to put them¬ 
selves in plaintiff’s place is improper, 
as one doing that would be no fairer 
judge of case than would plaintiff 
himself. 

U.S.—^F. W. Woolworth Co. v. Wil¬ 
son, C.C.A.Tex., 74 F.2d 439, 98 A. 
L.R. 681. 

(2) So, in action for personal inju¬ 
ries, principally consisting of loss of 
eye by twenty-six-year-old plaintiff, 
argument of plaintiff's counsel to 
jury which had the effect of asking 
jury to put themselves in plaintiff’s 
place and to determine what they 
would take for their eye was improp¬ 
er as plea that jury permit sympathy 
to determine issues. 


U.S.—Klotz V. Sears, Roebuck & Co, 
CAIll, 267 F.2d 53. 

97. U S.—Theriot v, Mercer, C.A.La., 
262 P 2d 754. 

DeVito v. United Air Lines, D.C. 
N.T., 98 F.Supp 88. 

98. U S.—Robinson v. Pennsylvania 
R. Co., C.A Pa., 214 P.2d 798. 

99. U.S.—Chicago Great Western 
Ry. Co. V. Casura, C.A Minn, 234 
P,2d 441—Glendenning Motorways 
V. Anderson, CA.Minn., 213 F.2d 
432. 

It is function of court to explain 
law to jury, and not function of 
counsel for one of parties to litiga¬ 
tion. 

U.S.—Trubin v. Penn Fruit Co., D C. 
Pa., 144 F.Supp 25—Turcich v. 
Liberty Corp., D C Pa., 119 PSupp. 
7, affirmed In re Zuanja’s Estate, 

C. A., 217 F.2d 495, certiorari de¬ 
nied 76 S.Ct. 470, 350 U.S. 983, 100 
LEd. 851. 

References to verdicts in other cases 
considered, improper 
U.S.—Feinsinger v. Bard, C.A.Wis., 
195 P.2d 45 

1. U.S.—Canadian Nat. Ry. Co. v. 
Conley, C.A.N.H., 226 F.2d 451— 
Kentucky Trust Co. v. Glenn, C.A. 
Ky., 217 P.2d 462—Louisiana & A. 
Ry. Co. V. Johnson, C.A.La., 214 
F.2d 290, certiorari denied 75 S.Ct. 
Ill, 348 US. 875, 99 L.Ed. 688— 
Cagle V. McQueen, C.A.Tex., 200 
P.2d 186, certiorari denied 74 S Ct. 
25, 346 U.S. 815, 98 L.Ed. 342— 
Chesapeake & O. Ry. Co. v. Rich¬ 
ardson, C.C.A.Ohio, 116 F.2d 860, 
certiorari denied 61 S.Ct. 961, 313 
U.S. 674, 85 L.Ed. 1531. 

Counsel may advance such argu¬ 
ments as he chooses where he stays 
within record and does not misstate 
its contents,' and makes no inflam¬ 
matory remarks, and does not appeal 
to passion, prejudice, or emotion. 
D.C.—Coleman v. Moore, D.C., 108 F. 
Supp- 425. 

Juries are not so likely to get ex¬ 
cited or inhamed by lawyers' talk 
as lawyers think they are.” 

U.S,—Smith V. Philadelphia Transp. 

Co., C.A.Pa., 173 P.2d 721, 726. 

D.C.—efoster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 135 F. 
Supp. 4, 12, reversed on other 

grounds, 243 F.2d 418, 100 U.SApp. 

D. C. 161, certiorari denied 78 S.Ct. 
29, 355 U.S. 822, 2 L.Ed.2d 38, re¬ 
hearing denied 78 S.Ct. 259, 355 
U.S. 900, 2 L.Ed.2d 197. 
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Statements or arguments not improp¬ 
er 

(1) In general. 

U.S.—Chicago Great Western Ry. Co, 
V. Scovel, C.A.Minn., 232 F.2d 952, 
certiorari denied 77 S.Ct. 53, 352 
U.S. 835, 1 L.Ed.2d 54. 

Marchant v. American Airlines, 
Inc., D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612. 

D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., D.C,, 135 
F.Supp. 4, reversed on other 
grounds, 243 F.2d 418, 100 U S. 
App D.C. 161, certiorari denied 78 
S.Ct 29, 355 U.S. 822, 2 LEd.2d 
38, rehearing denied 78 S.Ct. 259, 
355 U.S. 900, 2 L.Ed.2d 197. 

(2) In action by railroad brakeman 
against railroad for personal inju¬ 
ries, wherein an official for railroad 
first introduced testimony with re¬ 
spect to future employment possibil¬ 
ities of brakeman, scope of authority 
of such official to bind the railroad 
because of ownership of railroad by 
other railroads was a legitimate 
matter for argument. 

U.S.—Russell V. Monongahela Ry 
Co., C.A.Pa., 262 F.2d 349. 

(3) That governmental regulation 
relating to construction of temporary 
sidewalks does not require that per¬ 
son maintain roof or canopy over 
temporary sidewalk, to prevent slip- 
periness due to snow or rain, would 
not preclude argument, in action by 
pedestrian who fell on slippery tem¬ 
porary walk constructed by defend¬ 
ant, that reasonably prudent man 
would have constructed canopy, roof, 
or other enclosure as one of ways of 
discharging obligation under district 
regulation to keep walk free from 
snow. 

D.C.—^Dougherty v. Chas. H. Tomp¬ 
kins Co., 240 P.2d 34, 99 U.S.App. 
D.C. 348. 

(4) In widow’s action against rail¬ 
road for death of railroad employee, 
statement in argument to jury that 
plaintiff wanted to “get” defendant 
because it would be “a lead pipe 
cinch,” and that in event jury should 
return verdict for defendant it would 
not be ten days until plaintiff would 
institute action in state court against 
third party involved in accident, was 
well within perimeter of propriety, 
and did not constitute objectionable 
prejudice. 

U.S.—Solorio V. Atchison, T. & S. F. 
By. Co., C.A.Okl., 224 F.2d 544. 
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call attention to matters in evidence affecting the 
probative force of the testimony of witnesses,^ and 
comment on the legal positions taken by the oppos¬ 
ing counsel in the course of the lawsuit.^ The 
cogency or logical reasoning of the argument is not 
subject to the court’s supervision.^ 

The propriety of a particular argument may de¬ 
pend on the law applicable in the particular case,^ 
and should be determined in the light of the facts 
of the particular case,® including the conduct, re¬ 
marks, scope, and character of the arguments of op¬ 


posing counsel.'^ If one party brings in and argues a 
number of irrelevant issues, and the innocent party 
chooses to proceed with the trial, rather than seek a 
mistrial, as discussed infra § 969, he may be granted 
a reasonable opportunity to argue such issues.^ 
However, the conduct, remarks, and arguments of 
opposing counsel cannot be relied on to excuse 
flagrantly abusive statements, unsupported by the 
evidence and introducing matters clearly irrelevant 
to the jury’s deliberation of the issues on the law 
and evidence.^ 


(5) In action under Federal Em¬ 
ployers’ Liability Act for injuries 
allegedly sustained by employee of 
defendant railroad, argument by 
plaintiff's counsel to jury that plain¬ 
tiff had to rely on testimony of 
physician from another city because 
defendant had subsidized all local 
physicians was not improper in view 
of the evidence. 

U.S.—Peresipka v. Elgin, J. & E. Hy. 

Co., C.A.Ind., 217 F.2d 182. 

(6) In action for refund of estate 
taxes paid by plaintiff executor, trial 
court committed error prejudicial to 
plaintiff in preventing his counsel 
from arguing that presumption of 
correctness of Internal Revenue 
Commissioner’s assessment of tax 
disappeared on consideration of all 
evidence showing facts unknown to 
commissioner at time of assessment 
by giving jury instruction making 
such presumption in effect a conclu¬ 
sive presumption of law and sustain¬ 
ing defendant’s counsel’s objection 
to argument on ground that assess¬ 
ment was presumed to have been 
made on facts justifying it. 

U.S.—Kentucky Trust Co. v. Glenn, 

C.A.Ky., 217 F.2d 462. 

(7) In action in federal district 
court in Oregon by employee against 
railroad under Federal Employers' 
Liability Act for injuries, statement 
made by defense counsel in argu¬ 
ment that employee’s lawyers came 
from Minneapolis, Seattle, and Port¬ 
land was not error. 

U.S.—Reiner v. Northern Pac. Termi¬ 
nal Co. of Oregon, C.A.Or., 259 P.2d 

438. 

Keadlug allegations 

(1) In action to recover total dis¬ 
ability benefits under life policy, in¬ 
surer’s remedy, when insured’s attor¬ 
ney read to jury allegations of peti¬ 
tion referring to another suit by in¬ 
sured against another company for 
similar benefits and reciting that 
judgment had been obtained by insur¬ 
ed, was by motion to strike such alle¬ 
gations, and insurer having failed 
to do so and having merely objected 
thereto on ground that matters 
therein set forth were irrelevant, in¬ 
surer’s admission of truth of allega¬ 


tions in its answer was pertinent on 
question of reasonableness of its re¬ 
fusal to pay the disability benefits. 
U.S.—Mutual Life Ins. Co. of New 
York V. Daigle, C.C.A.La., 142 F.2d 
1000. 

(2) Propriety of reading or com¬ 
menting on pleadings generally see 
Trial § 172. 

2. D.C.—Chambers v. Tobin, D.C., 
118 F.Supp. 555. 

Weight of expert^s opinion 

Weight to be given to opinion of 
qualified expert was a matter for ar¬ 
gument of counsel 

D.C.—Brill V. Mushinsky, 194 F.2d 
158, 90 U.S.App.D.C. 132. 

Iiack of specialization 

Fact that physician testifying to 
plaintiff’s injuries which consisted of 
permanent brain damage was not a 
neurologist and his lack of specializa¬ 
tion could be argued to jury as affect¬ 
ing the weight of testimony. 

U.S.—Taylor v. Monongahela Ry. 
Co„ D.C.Pa., 155 F.Supp. 601, af¬ 
firmed, C.A., 256 F.2d 751. 

3. U.S,—Russell V, Monongahela Ry. 
Co., D.C.Pa., 159 F.Supp. 650, af¬ 
firmed, C.A., 262 F.2d 349. 

Refusal to adopt testimony 

Counsel for plaintiff was entitled 
to argue that defendant was putting 
a witness on the stand whose tes¬ 
timony the defense lawyer refused 
to adopt. 

U.S.—Russell V. Monongahela Ry. 
Co., supra. 

4. D.C.—Coleman v. Moore, D.C., 10S 
F.Supp. 425. 

5. State decisions not controlling 

Whether plaintiff suing for work¬ 
men’s compensation under the Texas 
Act should be permitted in arguing 
to advise jury as to effect in law of 
their answers to questions of fact 
propounded to them for their verdict 
was a matter of procedure and was 
not controlled by Texas decisions not 
permitting such argument. 

U.S.—Fidelity & Cas. Co. of N. T. v. 

Williams, C.A.Tex., 198 F.2d 128. 
Argument resulting in expanding di¬ 
versity jurisdiction 
In action for personal injuries, 
where federal jurisdiction was based 

265 


on diversity of citizenship, permit¬ 
ting plaintiff’s counsel to refer to 
arbitrary amounts for personal inju¬ 
ries "when such a course was not al¬ 
lowed in state courts should not be 
granted, where it would have the re¬ 
sult of expanding diversity jurisdic¬ 
tion of the federal court and would 
substantially affect the enforcement 
of a right as given by the state. 

U.S.—Stein v. Meyer, D C.Pa., 150 F. 
Supp. 365. 

6. U.S.—Russell V. Monongahela Ry. 
Co., C.APa., 263 F.2d 349—Cana¬ 
dian Nat. Ry. Co. v. Conley, CA. 
N.H., 226 P.2d 451—Louisiana & A. 
Ry. Co. V. Johnson, CA.La., 214 
F.2d 290, certiorari denied 75 S.Ct 
111, 348 U.S. 875, 99 L.Ed 688— 
Chapman v. Alton R. Co., C.C.A.IIL, 
117 F.2d 669. 

7. U.S—Chapman v. Alton R. Co., 
supra. 

Statements provoked by conduct 

If the making of statements by 
counsel in argument of the case is 
provoked by the conduct of opposing 
counsel, it is not error to overrule 
objections to the statements, even if 
otherwise the objections would be 
good. 

U.S.—Uhl V, Echols Transfer Co., C. 
A.Ala., 238 F.2d 760. 

Counsel has no right to anticipate 
that his opponent will indulge in im¬ 
proper argument, and, even if he has 
reasonable grounds for believing that 
will be done, he still may not depart 
from the path of legitimate argu¬ 
ment. 

XI.S.—Chicago & N. W. Ry. Co. v. 
Kelly, C.C.A.Minn., 84 P.2d 569. 

8. U.S.—Russell V. Monongahela Ry. 
Co„ C.A.Pa., 262 P.2d 349. 

9. U.S.—Robinson v. Pennsylvania 
R. Co., C.A.Pa., 214 P.2d 798, 

Reference to insurance 

(1) In actions for deaths of occu¬ 
pants of automobile which collided 
head-on with one defendant’s auto¬ 
mobile and was struck in rear by 
other defendant’s vehicle, it was not 
improper for following motorist’s at¬ 
torney to argue that liability was 
only issue and that verdict should 
not be entered against such defend¬ 
ant if he was not at fault; but even 
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Failure to call witness. Where a party fails to call 
a seemingly available witness whose testimony he 
would naturally be expected to produce if it were 
favorable to him, it is not improper for counsel on 
the other side, in argument, to comment on such 
failure,provided that such person would have been 
a material witness.^^ In proper circumstances, a 
codefendant may be within his rights in arguing that 
the other defendant’s search for a material witness 
had not been sufficiently diligent. 

Fees of expert witnesses. It is proper for counsel 
to point out in argument that an expert witness has 
received professional service fees,l2 but it is im¬ 
proper to characterize such witness as one who has 
been 'ffionght.”^^ 

Insurance. Unless the matter is properly within 
the issues and evidence it is improper for counsel in 
argument to advise the jury directly or indirectly 
that a party is protected by insurance or other in¬ 
demnity 

Reargument. If after argument of counsel to 
jury, the court changes its mind or ultimately gives 
an instruction, or substance of an instruction, it has 
indicated it will not give, or fails to give an instruc¬ 


tion which it has indicated it will give, counsel should 
be given an opportunity, if justice requires, to re¬ 
argue the facts in the light of the changed law of the 
case.^® 

§ 926. - Cure of Misconduct 

Ordinarily, improper conduct, remarks, or argument 
of counsel in the course of a trial may be cured by appro¬ 
priate action taken by the court, the form of action 
resting largely in its discretion. 

Ordinarily, improper conduct, remarks, or argu¬ 
ment of counsel in the course of a trial may be cured 
by appropriate action taken by the court.^'^ The 
form of action to be taken rests largely in the discre¬ 
tion of the trial court.^^ Sustaining objections, 
instructing the jury to disregard,or both,21 may 
be sufficient. So, where, through inadvertence or im¬ 
prudence, an improper argument is addressed to the 
jury, it is, generally speaking, for the trial court to 
determine, in its discretion, whether a caution to the 
jury may not be sufficient to eradicate its prejudi¬ 
cial effect.22 Ordinarily, a caution to disregard or 
other appropriate corrective action by the court will 
be considered sufficient to overcome the prejudicial 
effect of improper arguments of counsel,23 but some 


if such arg-ument had been improper, 
it would not have opened door to 
argument by other defendant’s at¬ 
torney with reference to insurance. 
U.S—Jenkins v. Nicholson, D C.Pa., 
162 F.Supp. 167. 

(2) Reference to insurance as im¬ 
proper argument generally see infra 
this section. 

10. Sisters of plaintiff residing near¬ 
by 

Argument based on fact that the 
plaintiff failed to produce two sisters 
of the husband-plaintiff who were 
eyewitnesses to the accident and who 
were nearby residents was proper. 
U.S.—Moran v. Philadelphia Transp. 

Co., D.CPa., 162 P.Supp. 106. 

Duty to call witnesses see infra § 
935. 

11. U S.—Sulentich v. Interlake S. S, 
Co., C.A.Ill., 257 F.2d 316, certiorari 
denied 79 S Ct. 125, 35S U.S. 885, 3 
L.Ed.2d 113, rehearing denied 79 
S.Ct. 311, 358 U.S. 938, 3 L.Ed.2d 
310. 


L D C.—Coleman 
108 F Supp. 425. 

V. 

Moore, 

D.C., 

L U.S,—DeVito 

V. 

United 

Air 

Lines, D C.N.Y., 

98 

F.Supp. 

88. 

t. U.S.—DeVito 

V. 

United 

Air 


Lines, supra. 

15. U S.—Theriot v. Mercer, C.A La., 
262 F-2d 754. 

Jenkins v. Nicholson, D.C.Pa., 
162 F.Supp. 167. 

16. U.S.—Downie v. Powers, C.A. 
OkL, 193 P.2d 760. 


17. U.S.—C. I. T. Financial Corp. v. 
Glover, C.A.Ny., 224 F.2d 44. 

Philadelphia & R. Ry. Co. v. 
Skerman, N.Y., 247 F. 269, 159 C. 
C.A 363. 

Cure of misconduct generally see Tri¬ 
al §§ 197-202. 

18. U.S.—^Katz V. Delaware & H. R. 
Corporation, D.C.Pa., 38 F.Supp. 
698. 

19. U.S.—Morrow v. U. S., C C.A.Ill, 
101 F.2d 654, certiorari denied 59 
S.Ct. 836, 307 U.S. 628, 83 L.Ed. 
1511. 

20. U.S.—Carr v. Standard Oil Co., 
N. J., CA.N.Y., 181 F.2d 15, cer¬ 
tiorari denied 71 S.Ct. 52, 340 U.S. 
821, 95 LEd. 603. 

21. U.S.—^Affleck v. Chicago & N. W. 
Ry. Co., CA.I11., 253 F.2d 249— 
Fritz V. Pennsylvania R. Co., C.A. 
Ill., 185 F.2d 31. 

22. U.S.—Russell V. Monongahela 
Ry. Co., C.A.Pa., 262 F.2d 349. 

23. U.S.—C. I. T. Financial Corp. v. 
Glover, CA.NY., 224 F.2d 44—-Wil- 
lits v. Yellow Cab Co., C.A.Ill., 214 
F.2d 612—Fein singer v. Bard, C.A. 
Wis., 195 F.2d45. 

Marchant v. American Airlines, 
Inc., D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612. 
Opportunity to reply 

In action by brakeman against rail¬ 
road for injuries, wherein some 
figures, such as brakeman's earning 
power prior to accident were in evi¬ 
dence, but other figures, such as 
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problematical amount brakeman 
might be able to earn in future, were 
not, statement by brakeman’s counsel 
concerning figures from which jury 
might determine loss of future earn¬ 
ings was not prejudicial when rail¬ 
road was afforded an opportunity to 
reply to the argument and court gave 
a charge on the matter. 

U.S.—Russell V. Monongahela Ry 

Co., C.A Pa., 262 F.2d 349. 

Error in statements with reference 
to applicable law was rendered harm¬ 
less when court gave cautionary in¬ 
struction making it clear to jury that 
any comments which counsel had 
made about law were not binding. 
U.S.—Chicago Great Western Ry. Co. 

V. Casura, C.A.Minn, 234 P.2d 441. 

Statement money was “stolen” 

In action by taxpayers to recover 
alleged incorrect exactions of income 
tax on basis that they were sole 
partners in a business enterprise 
which was originally started from 
capital taken by taxpayers from var¬ 
ious savings accounts which they had 
previously established for their chil¬ 
dren with themselves as trustees 
without giving children a note or 
paying them interest or without con¬ 
sent of children, argument by coun¬ 
sel for government that taxpayers in 
opening up business stole the kids’ 
money was improper but did not re¬ 
quire reversal where judge made it 
perfectly clear that “stolen” was not 
the proper characterization of the 
withdrawal of the money. 
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arguments may be of such prejudicial character that 
the probable effect thereof cannot be eradicated by 
corrective action taken by the court,“4 and improper 
arguments, remarks or conduct of counsel may re¬ 
sult in a mistrial, as discussed infra § 969, or afford 
a ground for a new trial, as considered infra § 
1065. 

§ 927. Remarks or Acts of Witnesses 

The corrective and protective action to be taken by 
the trial judge because of improper acts, remarks, or 
statements of witnesses rests largely in his discretion. 

The corrective and protective action to be taken 
by the trial judge in a federal court because of im¬ 
proper acts, remarks, or statements of witnesses be¬ 
fore the jury rests largely in his discretion,-^ and 
such action depends on the atmosphere of the trial 
and all the surrounding circumstances.-^ 

§ 928. Custody and Conduct of Jury in Gen¬ 
eral 

It is largely within the discretion of the trial judge 
whether or not the jury will be sent out while legal ques¬ 
tions are argued, as is the matter of taking notes by 
jurors. 

It is largely within the discretion of the trial judge 
whether or not the jury will be sent out while argu¬ 
ments on legal questions are in progress before the 
court,27 although it has been said to be the better 


practice to exclude the jury in such instances. 

The matter of taking notes by jurors also rests 
largely in the discretion of the trial court.-^ A re¬ 
quest that notes be taken by jurors should be address¬ 
ed to the court, and communicated by it to the jurors, 
with suitable instructions, if notes are to be taken. 

§ 929. - Deliberations of Jury and Man¬ 

ner of Arriving at Verdict 

Generally, the deliberations of the jury and arrival at 
the verdict should be a process of determining the ma¬ 
terial facts from the evidence which has been introduced 
and the jury cannot render a valid verdict which was 
arrived at by way of chance or gambling, or by way of a 
compromise by which some jurors surrendered their con¬ 
scientious convictions as to material issues or right of 
recovery in return for certain concessions by the other 
jurors on another issue. 

Generally, the deliberations of the jury and arrival 
at the verdict should be a process of determining the 
material facts from the evidence which has been m- 
troduced,^^ by weighing preponderances, drawing in¬ 
ferences, balancing h 3 ^potheses, and comparing de- 
linquencies.32 While the jurors cannot act in any 
case on particular facts material to its disposition 
resting in their private knowledge,^^ they take into 
the jury room their own common sense and the bene¬ 
fit of their experiences in living as members of so¬ 
ciety, and they may, and to act intelligent^ they 


U.S.—Eisenberg- v. Smith, C.A.Pa., 

263 F.2d 827. 

Inflammatory remarks or emotional 
appeals 

(1) Remarks of employee’s attor¬ 
ney to jury with respect to medical 
care furnished by defendant were 
inflammatory, but where remarks 
were counteracted by court’s admon¬ 
ition and charg-e to jury, and jury’s 
verdict was not excessive, defendant 
was not prejudiced by such remarks. 
U.S.—Lanni v. Wyer, C A.N.Y., 219 F. 

2d 701. 

(2) In action under state wrong-- 
ful death and survival statutes by 
husband for loss of his wife, objec¬ 
tion to plaintiff counsel’s summation 
speech to jury as an emotional ap¬ 
peal was without merit, in light of 
the meticulous instructions which 
court presented in outlining with 
great particularity the specific ele¬ 
ments of damage under each of the 
respective causes of action. 

U.S.—Fabrizi v. Griffin, U.C.Pa., 162 

F.Supp. 276. 

Sustaining objection and. instructing 
jury to disregard 

Where counsel stated in final argu¬ 
ment he did not think anyone in 
courtroom would want to go through 
what plaintiff did, and court prompt¬ 
ly sustained objections and admon¬ 
ished jury to disregard remarks, 


court did not err in ruling that there 
was no harmful prejudice to defend¬ 
ant. 

U S.—Affleck V. Chicago & N. W. Ry. 
Co, C.A.I11., 253 F2d 249. 

24. U.S.—Klotz V. Sears, Roebuck &: 
Co., C.A.IIL, 267 F.2d 53—Indamer 
Corp. V. Crandon, C.AFla., 217 F. 
2d 391. 

Kelly V. New York, N. H. & H. R. 
Co., D.C.Mass., 138 F.Supp. 82. 

25. U.S.—^Katz v. Delaware & H R. 
Corporation, D.C.Pa,, 38 F.Supp. 
698. 

26. U.S.—^Katz V. Delaware & H. R. 
Corporation, supra. 

27. Ruling on motion for directed 
verdict 

U.S.—Jones v. Weaver, C.C.A.Ariz., 
123 F.2d 403. 

28- U S.—Illinois Cent. R. Co. v. 
Griffin, C.C.A.Wis., 80 F. 278. 

29- U.S.—Chicago & N. W. Ry. Co. 
V. Kelly, C.C.A.Minn., 84 F.2d 569. 

Court’s suggestion not error 

In action by parents for deaths of 
sons resulting from automobile colli¬ 
sion in which counsel for parents 
had made blackboard representations 
of various amounts of damages, 
court did not err in suggesting to 
jury that they make notes of vari¬ 
ous amounts of damages. 
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U.S.—^^Valdrip v. Liberty Mut. Ins- 
Co, D.GDa., 11 F.R.D. 426. 

30. U.S.—Chicago & N. W. Ry Co. 
V. Kelly, C.CA.Minn., 84 F 2d 569. 

31. U S.—Alexander v. Alexander, C. 

A.S.C., 229 F.2d 111—Tombigbee 

Mill & Lumber Co. v. Hollings¬ 
worth, CC.AMiss., 102 F.2d 763, 
certiorari denied 68 S.Ct. 165, 332 
U.S. 824. 92 LEd, 399. 

U. S. V. 15.3 Acres of Land, More 
or Less, Situate in the City of 
Scranton, Lackawanna County, and 
Commonwealth of Pennsylvania, 
D.C.Pa. 17 F.RD. 337 
Jury may disregard evidence in¬ 
consistent with its conclusion, for 

which there is evidentiary basis. 

U.S.—Mason v. Brown, C.A.Va., 186 
P.2d 555. 

32. U S.—Tombigbee Mill & Lum¬ 
ber Co. V. Hollingsworth, C.C.A. 
Miss., 162 F.2d 763, certiorari de¬ 
nied 68 S.Ct. 165, 332 U.S. 824, 92 
L.Ed. 399. 

33. U.S.—U. S, V. 15.3 Acres of 
Land, More or Less, Situate in the 
City of Scranton, Lackawanna 
County, and Commonwealth of 
Pennsylvania, D.C.Pa., 17 F.R.D. 
337. 

34. U.S.—Tombigbee Mill & Lumber 
Co. V. Hollingsworth, C.C.A.Miss., 
162 F,2d 763, certiorari denied 68 
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must, judge of the weight and force of the evidence 
which has been introduced by their own general 
knowledge of the subject of inquiry.As a gen¬ 
eral rule what papers or articles the jury may have 
with them during their deliberations rests largely 
in the sound discretion of the trial court.^^ Gen¬ 
erally speaking, it is improper for lawyers, court 
attaches, or judges in a particular case to make 
public the transactions in the jury room.^^ 

Arriving at verdict by chance^ compromise^ or tak¬ 
ing average. The jury cannot render a valid verdict 
which was arrived at by way of chance or gam- 
blingj^s or by way of a compromise by which some 
jurors surrendered their conscientious convictions as 
to material issues or right of recovery in return for 
certain concessions by the other jurors on another 
issue or issues.On the other hand, most verdicts 


are the result of some give and take and such inter¬ 
change of ideas as is necessary to arrive at a com¬ 
mon understanding and such verdicts arc not invalid 
provided the final result, after it is reached, is con¬ 
scientiously approved by the jurors as a fair and just 
verdict.^^^ 

Quotient verdicts are in the nature of gambling 
verdicts and are, generally speaking, invalid.**! A 
verdict arrived at by the jurors pursuant to an agree¬ 
ment to abide by the amount arrived at by adding 
the individual amounts which individual jurors think 
the plaintiff is entitled and dividing by the number 
of jurors is invalid as a quotient verdict.*^ How¬ 
ever, the vice which renders such verdict invalid is 
the agreement in advance to accept the quotient as 
the verdict without subsequent consideration,*3 and 
if there is no agreement that the average estimate or 


S.Ct. 165, 332 U.s. 824, 92 L.Ed 
399. 

Patton V. Baltimore & O. R. Co . 
3D.C Pa., 120 F.Supp. 659, affirmed, 

O. A., 214 P 2d 129. 

Lay v. J. M. McDonald Co., D.C. 
-Colo., 24 F.RD. 36. 

Jury are considered as havin^f or¬ 
dinary sense and experience and are 
thought of as capable of taking into 
account self-evident facts of life as 
anybody else. 

U.S.—Texas & Pac. Ry. Co. v. 
Buckles, C.A La., 232 P.2d 257, cer¬ 
tiorari denied 76 S.Ct. 1052, 351 U. 
S. 984, 100 L.Ed. 1498. 

35. U.S—U. S. V. 15.3 Acres of 
Land, More or Less, Situate in the 
City of Scranton, Lackawanna 
County, and Commonwealth of 
Pennsylvania, D.C.Pa., 17 F.R.D. 
337. 

Common knowledge 

It IS not improper for a juror to 
use his common knowledge and ex¬ 
perience in weighing evidence 
U.S.—Lay v. J. M. McDonald Co, D. 
C.Colo., 24 F.R.D. 36. 

33. U.S.—Miller v. New York Cent. 

R. Co., CA.Ind., 239 P.2d 10. 
Exhibits 

Whether exhibits should be sent 
to the jury room after the jury's re¬ 
tirement rests within the sound dis¬ 
cretion of the trial court. 

U.S.—Ahern v. Webb, C.A.Kan., 268 

P. 2d 45. 

Effect of state rule or statute 

(1) State rule limiting matter 
which may be taken out by jury 
when they retire to deliberate is 
purely procedural and not binding on 
a federal court, even in trial of a di¬ 
versity case. 

U.S.—Pass V. Firestone Tire & Rub¬ 
ber Co., C.A.Ga., 242 F.2d 914. 

(2> The Conformity Act requiring 
the practice and procedure in the, 


courts of the United States in ac¬ 
tions at law to conform as nearly as 
may be to the state practice did not 
make a provision of a state statute 
requiring the jury on their retire¬ 
ment to take with them the written 
instructions of the court controlling 
in a circuit court of the United 
Sta.tes sitting within the state 
U.S—Western Union Tel. Co. v. Bur¬ 
gess, Ohio, 108 F. 26, 47 CCA 
168, certiorari denied 21 S.Ct. 924, 
181 U.S. 620, 45 L.Ed. 1031. 
Discretion not abused 

(1) By submission of section of 
statute offered in evidence. 

U.S.—Pischler v. Lojeski, D.C.Pa., 
143 F.Supp. 684. 

(2) By permitting jury to take pa¬ 
per, not in evidence, showing com¬ 
putation of damages prepared by 
plaintiff's counsel, where court in¬ 
structed jury as to its use and lim¬ 
ited significance. 

CJ.S.—Shane v. Warner Mfg. Corp , C. 
A.N.J., 229 F.2d 207, certiorari dis¬ 
missed 76 S.Ct. 860, 351 U.S. 959, 
100 L.Ed. 1481. 

(3) By refusal to permit jury to 
take X-ray pictures. 

U.S,—Miller v. New York Cent. R. 
Co., C.A.Ind., 239 F.2d 10. 

(4) By refusal to permit jury to 
have exhibits where portions of ex¬ 
hibits in documentary form admit¬ 
ted in evidence had been excluded 
but had not been physically excised 
or deleted from the documents them¬ 
selves. 

U.S.—Ahern v. Webb, C.A.Kan., 268 
P.2d 45. 

(5) By refusal to permit jury to 
take other papers or articles. 

U.S.—Miller v. New York Cent. R, 
Co., C,A.Ind., 239 F.2d 10. 

37. U.S.—^Northern Pac. Ry. Co. v. 
Melv, C.A.Idaho, 219 P.2d 199. 

38. U.S.—U. S. V. 4,925 Acres of 
Land, C.aA.La., 143 F,2d 127. 
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39. U.S.—Kingsport Utilities, Inc. v. 
Lamson, C.A Tenn., 257 P.2d 553. 

Verdict invalid as compromise 
Where jury by their verdict in 
diversity action by insurer against 
public warehouseman to recover for 
fire damage to insured’s property 
stored in warehouse found that in¬ 
surer was entitled to recover, but 
jury awarded only one half of 
amount of insurer's loss as estab¬ 
lished by undisputed evidence on 
the subject and under the court’s in¬ 
structions, and issue of liability, 
which was the principal subject of 
controversy, was vigorously contest¬ 
ed, and was an extremely close ques¬ 
tion, jury’s verdict was a “compro¬ 
mise verdict” and was highly im- 
j proper as a compromise, not only as 
to damages, but on issue of liability. 

I U.S.—National Fire Ins. Co. of Hart¬ 
ford V. Great Lakes Warehouse 
Corp., C.A.Ind., 261 F.2d 35. 

40. U.S."—Kingsport Utilities, Inc. 
V, Lamson, C.A.Tenn., 257 F.2d 553. 

Verdict not invalid as compromise 
Although foreman’s statement 
that, rather than have a mistrial, ju¬ 
ry had agreed to give ten thousand 
dollars to boy and nothing to his fa¬ 
ther, indicated some disagreement 
among jurors, In view of fact that 
final result had approval of each ju¬ 
ror, verdict was not invalid on 
ground that it was a compromise. 

U.S,—Kingsport Utilities, Inc. v. 
Lamson, supra. 

41. U.S.—^Myra Foundation v. U. S., 
C.A.N.D., 267 F.2d 612—U. S. v. 
4,925 Acres of Land, C.C.A.La., 
143 F.2d 127. 

42. U.S.—Maher v. Isthmian S. S. 
Co., C.A.N.Y., 253 F.2d 414. 

43. U.S.—E. L. Farmer & Co. v. 
Hooks, C.A.Okl., 239 F.2d 547, cer¬ 
tiorari denied 77 S.Ct. 669, 353 U.S. 
911, 1 L.Ed.2d 665. 
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quotient shall be binding and the averaging of esti¬ 
mates is done merely for the purpose of arriving at 
a working basis which the jurors are free to accept 
or reject, a verdict, to which the jurors subsequently 
agree, is binding.'^'^ 

Separation or dispersal while deliberations in prog¬ 
ress. While at early common law jurors were not 
allowed to separate or disperse while their delibera¬ 
tions were in progress, no such inflexible rule now 
dominates the practice in the federal courts.^^ The 
decision of whether to allow separation or dispersal 
of the jury in such case is primarily a matter re¬ 
quiring the exercise of discretion by the trial 
jtidge,^® and in the absence of a showing of abuse of 
discretion or prejudice, the action taken by the trial 
judge in allowing a separation or dispersal will not 
be disturbed.^7 

§ 930. - Communications with Jury and 

Further Instructions after Submis¬ 
sion 

After the jury have retired, nothing further should 


reach them In any form whatsoever unless by order of the 
court in strict conformity with established jury trial pro¬ 
cedure, and, generally speaking, it is improper for any¬ 
one to question jurors concerning their deliberations in the 
jury room, but the court may recall the jury and give 
them additional instructions, whether or not requested. 

After the jury have retired, nothing further should 
reach them in any form whatsoever unless by order 
of the court in strict conformity with established 
jury trial procedure.'^S Their verdict should be ar¬ 
rived at without persuasion or interference on the 
part of anyone,^^ and, generally speaking, it is im¬ 
proper for anyone to question jurors concerning 
their deliberations in the jury room.^^ However, 
when the jury are unable to agree and the disagree¬ 
ment has lasted for some time, the court may inquire 
whether there is substantial disagreement and ad¬ 
monish or request the jury to attempt to reach a con¬ 
clusion, as discussed infra § 931, and the court may 
recall the jury into the courtroom at any time after 
the commencement of their deliberations and give 
them additional instructions, whether requested^^ or 
not.5^ When the jury return to the courtroom with 


44. U.S —E. L. Farmer & Co. v.' 
Hooks, supra. 

Jury’s use of quotient merely as 
“basis for further deliberation does 
not vitiate verdict. 

U.S —Maher v. Isthmian S. S. Co., 
C.A.N.T., 253 F.2d 414. 

In many cases of unliquidated 
damagres it is quite proper for jury 
to compromise differences of parties, 
where amount of verdict is not so 
grrossly inadequate as to render it a 
farce, but a jury cannot compromise 
an issue of liability. 

U.S.—National Fire Ins. Co. of Hart¬ 
ford V. Great Lakes Warehouse 
Corp., C.A.Ind., 261 F.2d 35. 
Agreement in advance not shown 
U S.—E. L. Farmer & Co. v. Hooks, 
C.A.Okl., 239 F.2d 547, certiorari 
denied 77 S.Ct 669, 353 U.S. 911, 1 
L.Ed.2d 665. 

45. U.S.—Byrne v. Matczak, C.A.Pa., 
254 F.2d 525, certiorari denied 79 
S.Ct. 24, 358 U.S. 816, 3 L.Ed.2d 
58. 

46. U.S.—Byrne v. Matczak, supra. 
State law not controlling* 

U.S.—Liverpool & L. & G, Ins. Co. 
V. N. & M. Friedman Co., Mich, 133 
F. 713, 66 C.C.A. 543. 

47. U.S.—Byrne v. Matczak, C,A.Pa., 
254 F.2d 525, certiorari denied 79 
S.Ct. 24, 358 U.S. 816, 3 L.Ed.2d 
58. 

Dispersal not abuse of discretion or 
prejudicial 

(1) In action for death resulting- 
from automobile collision, wherein 
case was given to jury at 3:56 P.M. 
and at 10:35 P.M. jury announced 


that they had not agreed on the ver¬ 
dict, and court dismissed the jurors 
for the night with admonishment 
not to discuss case with anyone and 
the following morning on return at 
10:00 A.M. each juror stated that he 
had not discussed the case -with any¬ 
one, and jury returned verdict at 
5:11 P.M. of that day, permitting 
jury to disperse over night was not 
an abuse of discretion and was not 
prejudicial. 

U.S.—Byrne v. Matczak, supra. 

(2) Where jury received charge 
and retired for their deliberations 
at 3:00 P.M. and at 7:05 P.M. jury 
returned to the courtroom at their 
own request, stating they had not 
reached a verdict and were then re¬ 
leased for the night and reconvened 
the following morning, bringing in 
their verdict shortly after noon, al¬ 
lowing the jury to separate was not 
shown to be an abuse of discretion, 
where there was no objection to the 
separation or the resumption of de¬ 
liberations the following morning. 
U.S.—Franklin v. Shelton, C.A.Okl., 

250 F.2d 92, certiorari denied 78 S. 

Ct. 544, 355 U.S. 959, 2 L.Ed.2d 533. 

48. U.S.—Stiles v. Lawrie, C.A. 

Tenn., 211 F.2d 188. 

Liggett & Myers Tobacco Co. v. 

Imbraguglia, D.C.Md., 73 F.Supp. 

909. 

Criminal rule as to reconvening after 
verdict 

Rule precluding court, once jury 
who have returned sealed verdicts 
have separated, from ordering jury 
to reconvene and further deliberate, 
is applicable to criminal cases only. 
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U.S.—Neal v. Matanuska Val. Lines, 
Inc., D C.AIaska, 118 F.Supp. 355. 

49. Calculations in open court 

In action by discharged employee 
against employer to recover balance 
of one year’s salary, no error was 
committed in jury determining 
amount of verdict in favor of em¬ 
ployee in jury box with permission 
of court and in calculating amount 
of verdict including interest in pres¬ 
ence of court and counsel for both 
sides, where court was satisfied that 
verdict was arrived at by jury acting 
without persuasion or interference 
on part of anyone, even though em¬ 
ployee’s counsel helped somewhat in 
calculation of interest. 

U.S.—Testard v. Penn-Jersey Auto 
Stores, Inc., D.C.Pa., 154 F.Supp. 
160. 

50. U.S.—Primm v. Continental Cas. 
Co., Employers Mut. Liability Ins. 
Co. of Wisconsin, Intervenor, D.C. 
La., 143 F.Supp. 123. 

It is improper for lawyers, court 
attaches, or judges in a particular 
case to interview jurors to discover 
the course of deliberation of a trial 
jury. 

U.S.—Northern Pac. Ry. Co. v. Mely, 
C.A.Idaho, 219 F.2d 199. 

51. U.S.—Fredericks v. American 

Export Lines, D.C.N.T., 117 F.Supp. 
255, affirmed, C.A., 227 F.2d 450, 
certiorari denied 76 S.Ct, 475, 360 
U.S. 989, 100 L.Ed. 855. 

52. U.S.—Fredericks v. American 

Export Lines, supra. 

Court has power suo motu to re¬ 
call jury for further instructions. 
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a request for further instruction, the presumption 
must be that the only uncertainty in the jury’s mind 
is with respect to the matter on which further in¬ 
struction is sought and the court is required only to 
fairly answer the question asked by the jury,^^ and 
is not required to restate the charge as given, 

If the answer may fairly be found in one of the in¬ 
structions given it may simply repeat such instruc¬ 
tion. Where, after submission of a case to the 
jury, the jury are given additional instructions or the 
court repeats instructions previously given and it 
then appears that the instruction then given or re¬ 
peated is erroneous, a party may object to the in¬ 
struction at the time, and it is the court’s duty to cor¬ 
rect it.®® 


As a general rule, all communications between the 
trial judge and the jury after submission of the case 
must take place in open court and in the presence of 
the parties or their counsel.®'^ Where the jury have 
retired and supplementary instructions are required, 
they should be given in the presence of counsel or 
after notice and an opportunity to be present;®® and 
written instructions should not be sent to the jury 
without notice to counsel and an opportunity to ob¬ 
ject.®^ However, counsel may v/aive the right to be 
present by voluntarily absenting himself from the 
courtroom in which the trial is being conducted, and 
in such case the trial judge may recall the jury for 
such additional instructions as occasion may re¬ 
quire.®® 


U.S.—Fredericks v. American Export 
Lines, C.A N.Y., 227 F.2d 450, cer> 
tiorari denied 76 S.Ct. 475, 350 U.S. 
989, 100 L.Ed. 855. 

Instruction after inconsistent ver¬ 
dicts returned 

In action to recover damages for 
breach of contract, wherein defend¬ 
ant counterclaimed for damages, tri¬ 
al court’s action in instructing jury, 
who returned $50,000 verdict for 
plaintiff and $4,982.81 verdict for de¬ 
fendant, that counterclaim was pred¬ 
icated on breach of contract by 
plaintiff, in which event plaintiff 
would not be entitled to recovery, 
and sending jury back to resume 
their deliberations was not error. 
U.S.—Wells Trackways, Limited v. 

Burch, CA.Colo., 247 F 2d 194. 

53. U.S.—Fitzpatrick v. Sooner Oil 
Co., CA.Okl, 212 F.2d 548—Valley 
Shoe Corporation v. Stout, C.C.A. 
Mo., 98 F.2d 514. 

Instructions within court’s discre¬ 
tion 

(1> In action by occupant of auto¬ 
mobile Illegally parked at side of 
nighway, against motorist whose au¬ 
tomobile skidded on unforeseen ice 
into parked automobile in which she 
was sitting, injuring her, wherein 
jury returned for clarification of in¬ 
struction on contributory negligence, 
court was within discretion in again 
giving definitions of negligence and 
contributory negligence but in refus¬ 
ing to repeat its instructions as to 
imputation to plaintiff of negligence 
of her husband who owned automo¬ 
bile. 

D.C.—Gay v. Augur, 231 F.2d 495, 97 
U.S.APP.D.C. 336. 

(2) In action for injuries sustain¬ 
ed in a collision between an auto- 
bile and a railroad motorcar at a 
crossing where jury returned after 
retirement because of reported difEL- 
cuity in their deliberations and it 
was evident that they were confused 
oit the application of the Florida 
comparative negligence statute, fail¬ 
ure of the trial judge to give the 


jury an illustrative example of the 
comparative negligence statute was 
not an abuse of discretion where 
several inquiring jurors indicated 
that the court's further charge made 
the question clear. 

U S.—Bush V. Louisville & IST. R. Co., 
C.A.Fla, 260 F.2d 854. 

54. U.S.—Fitzpatrick v. Sooner Oil 
Co., C.AOkl., 212 F.2d 548—Val¬ 
ley Shoe Corporation v. Stout, C.C 
A.Mo, 98 F 2d 514. 

55. U S.—Guild V. Interstate Trans¬ 
it Corp, C.A.R.I., 250 F 2d 59. 

Court not required to explain “last 
clear chance” 

Where trial judge declined to give 
pedestrian's inaccurate requested 
charge on last clear chance doctrine 
and no objection to failure of judge 
to give substance of requested 
charge was made, and thereafter, 
jury sent in request for further in¬ 
structions inquiring as to result if 
plaintiff was found to be partially 
negligent, trial judge did not err in 
repeating his charge that contribu¬ 
tory negligence of pedestrian was 
complete defense without explain¬ 
ing doctrine of last clear chance. 
U.S.—Guild V. Interstate Transit 
Corp., supra. 

56. U.S.—Palmer v. Miller, C.C.A. 
Mo , 145 F.2d 926. 

Objections to instructions generally 
see infra § 992. 

Objections and exceptions generally 
see infra § 932. 

57. U.S.—Snyder v. Lehigh Val. R. 
Co., D.C.Pa., 143 F.Supp. 680. 

58. U.S.—^Fillippon v, Albion Vein 
Slate Co., Pa., 39 S Gt. 435, 250 
U.S. 76, 63 L.Ed. 853. 

Reply to question based on errone¬ 
ous assumption 

Where jury, m employee’s injury 
action against railroad company, 
sent inquiry from jury room, asking 
whether employee received work¬ 
men’s compensation, judge should 
have stated to jury, in presence of 
counsel, that such was not an issue 
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in case, and court’s conduct in sub¬ 
mitting negative response, on er¬ 
roneous assumption that plaintiff 
had injected issue in case, without 
notice to, or knowledge of, counsel, 
was error with such strong possibil- 
[ ities of prejudice as to require re¬ 
versal of judgment for defendant 
notwithstanding verdict finding nei¬ 
ther party guilty of negligence but 
awarding plaintiff damages. 

U.S—Snyder v. Lehigh Val. R. Co., 
C.APa., 245 F.2d 112. 

State practice inapplicable 

State statute and practice there¬ 
under as to instructions, in the ab¬ 
sence of the parties, after the re¬ 
tirement of the jury, were held not 
rendered applicable to federal courts 
by conformity act. 

U.S —Yates v. Whyel Coke Co., Ohio, 
221 F. 603, 137 CCA. 327. 

59. U.S —Fillippon V. Albion Vein 
Slate Co., Pa., 39 S.Ct. 435, 250 
U.S. 76, 63 LEd 853. 

Finn V. Carnegie-Illinois Steel 
Corp., D.C.Pa., 68 F.Supp. 423. 

60. U.S —Arrington v. Robertson, C. 
C APa, 114 P.2d 821. 

Finn V. Carnegie-Illinois Steel 
Corp., D C.Pa., 68 F.Supp. 423. 
Absence cannot limit power of court 
“The absence of counsel, while the 
court is in session, at any time be¬ 
tween the impaneling of the jury and 
the return of the verdict, cannot 
limit the power and duty of the 
judge to instruct the jury in open 
court on the law of the case as occa¬ 
sion may require.” 

U S —Stewart v. Wyoming Cattle 
Ranche Co., Neb., 9 S.Ct. 101, 104, 
128 U.S. 383, 32 L.Ed. 439. 
Counsel waiving right to be present 
at verdict 

Where counsel for plaintiff and 
defendant had waived their right to 
be present at time of receiving the 
verdict, counsel had no right to as¬ 
sume that the jury would not make 
a request for aid during counsel’s 
absence and had no right to assume 
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Nevertheless, counsel and the parties are entitled 
to anticipate and bound to presume, in the absence 
of notice to the contrary, that all such proceedings 
will take place in open court in the courtroom assign¬ 
ed for the trial,®! and, consequently, a party or his 
counsel who voluntarily absents himself from the 
courtroom consents to such proceedings only as take 
place in the courtroom in his absence but not to pro¬ 
ceedings which take place elsewhere.®2 So, the ac¬ 
tion of a trial judge in sending instructions to the 
jury from his chambers in the absence of a party or 
his counsel and without giving them an opportunity 
to be present has been held a denial of a funda¬ 
mental right regardless of the nature or propriety 
of the instruction given. 

§ 931. - Urging or Coercing Agreement 

and Discharge for Failure to Agree 

When the jury are unable to agree and the disagree¬ 
ment has lasted for some time, the court may inquire 


whether there is substantial disagreement and can ad¬ 
monish or request the jury to reason together, to consider 
one another's views, and attempt to reach a conclusion, 
or it may discharge the jury; but the court cannot coerce 
the jury or attempt to break down the individual judg¬ 
ment and honest conviction of a juror in order to reach 
a verdict. 

When the jury are unable to agree on a verdict 
or answer to a question submitted to them and the 
disagreement has lasted for some time, the court may 
inquire whether there is substantial disagreement®^ 
and can admonish or request the jury to reason to¬ 
gether, to consider one another’s views, and attempt 
to reach a conclusion,®s or it may discharge the 
jury;®® but the court may not coerce the jury®'^ or 
attempt to break down the individual judgment and 
honest conviction of a juror in order to reach a 
verdict.®^ How long a jury should be kept together 
when they have failed to agree is peculiarly the 
business of the court,®9 and while requests from 
counsel may not be inappropriate, little duty rests on 
them in this respect.'^® 


that, if such request were made, ju¬ 
ry’s deliberations should be held in 
abeyance until counsel could be 
brought into court, and court had 
right to assume that counsel would, 
in all probability, be absent through 
the proceedings even to the receipt 
of jury’s verdict. 

tJ.S.—Macartney v. Compagnie Gen¬ 
erals Transatlantique, C.A.Or., 253 
F2d 529. 

€1. U.S—Arrington v, Robertson, C 
0 A.Pa., 114 F.2d 821. 

62. U S.—Arrington v. Robertson, 
supra. 

63. U.S.—Arrington v. Robertson, 
supra. 

64. Question proper under circum¬ 
stances 

U S —Maloney v. Collison, D C.Del., 
119 F.Supp 12. 

€5. U.S.—Gaynor v. Atlantic Grey¬ 
hound Corp., D.C.Pa., 86 F.Supp 
284, reversed on other grounds, C. 
A, 183 F.2d 482. 

X).C.—Capital Transit Co. v. Howard, 
196 F.2d 593, 596, 90 U.S.App.D.C 
359. 

Within limits of legitimate wheed¬ 
ling, the court may tiy to get the 
jurors to agree. 

U.S.—Union Pac. R. Co. v Bridal 
Veil Lumber Co., C.A.Or., 219 F.2d 
825, certiorari denied 76 S.Ct. 466, 
350 U.S 981, 100 L.Ed. 849. 

66. U.S.—^Union Pac. R. Co. v. Bri¬ 
dal Veil Lumber Co., supra. 

Daniels v. Paciflc-Atlantic S.S. 
Co., D.C.N.Y., 120 F.Supp. 96. 
Taking case or question from jury 
on jury’s failure to agree where 
decision reserved on motion for 
directed verdict see infra § 979. 

67. U.S.—Chicago, R, I. & P. R. Co. 


V. Hugh Breeding, Inc., C.A.OkL, 
247 F.2d 217, certiorari denied 78 
S.Ct. 138, 355 US. 880, 2 L.Ed.2d 
107. 

Inquiry as to numerical division and 
instructions coercive 
In action wherein jury, after some 
deliberation, returned, record reveal¬ 
ed that court’s action in then asking 
jurors how they stood and court’s 
supplementary instructions were cal¬ 
culated to wrongfully coerce the ju¬ 
ry. 

U S —Chicago, R. I. & P. R. Co. v. 

Hugh Breeding, Inc., supra. 
Judicial coercion not shown 
U.S.—Maloney v. Collison, D.C.Del., 
119 FSupp. 12. 

68. U.S.—Gaynor v. Atlantic Grey¬ 
hound Corp, D C.Pa., 86 F.Supp. 
284, reversed on other grounds, C. 
A„ 183 F.2d 482. 

Instruction held not to deprive par¬ 
ty of right to independent con¬ 
sideration 

A party has been held not to be 
deprived of his right to the inde¬ 
pendent consideration by the jurors 
of disputed facts where: “The jury 
is instructed that, in a large propor¬ 
tion of cases, absolute certainty can¬ 
not be expected; that although the 
verdict must be the verdict of each 
individual juror and not a mere ac¬ 
quiescence in the conclusion of his 
fellows yet they should examine the 
question submitted with candor and 
with proper regard and deference 
to the opinions of each other; that 
it is their duty to decide the case, if 
they can conscientiously do so; that 
they should listen with a disposition 
to be convinced to each other’s argu¬ 
ment; that if much the larger num¬ 
ber are for the plaintiff, a dissenting 
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juror should consider whether his 
views, which make no impression up¬ 
on the minds of so many jurors, 
equally intelligent as himself are 
correct. If on the other hand, the 
majority are for the defendant, the 
minority ought to ask themselves 
whether their views are correct, 
which are not concurred in by the 
majority. So you will return to the 
jury room, deliberate further in the 
light of these additional instruc¬ 
tions.” 

D.C—Capital Transit Co. v, How¬ 
ard, 196 F.2d 593, 596, 90 U.S.App. 
D.C. 359. 

69. U.S.—^Union Pac. R Co. v. Bri¬ 
dal Veil Lumber Co, C.A.Or., 219 
F 2d 825, certiorari denied 76 S.Ct. 
466, 350 U.S. 981, 100 L Ed 849. 

Maloney v. Collison, D.C Del., 119 
F.Supp 12. 

Improper for Tbailiff to direct con¬ 
tinuation 

Where jury commenced their de¬ 
liberations about 1:45 P.M., and at 
4:00 P.M. forelady summoned the 
bailiff and instructed him to inform 
court that jury could not agree on a 
verdict, and bailiff told forelady that 
jury would have to continue their 
deliberations until they reached an 
agreement, bailiff’s action was an 
improper interference with jury. 

U.S.—Portman v. American Home 
Products Co., D.C.N.T,, 98 F.Supp. 
494. 

70. U.S.—^Union Pac. R. Co. v. Bri¬ 
dal Veil Lumber Co., C.A.Or., 219 
F.2d 825, certiorari denied 76 S.Ct. 
466, 350 U.S. 981, 100 L.Ed. 849. 

Failure to request return as waiver 
Where the jury were in disagree¬ 
ment, failure of counsel for plaintiff 
outside the presence of the jury to 
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§ 932. Objections and Exceptions 

Formal exceptions to rulings or orders of the court 
made in the course of the trial are unnecessary; but for 
all purposes for which an exception was previously neces¬ 
sary it Is sufficient that a party, at the time the ruling or 
order is made or sought, make known to the court the 
action which he desires the court to take or his objection 
to the action of the court and his grounds therefor, al¬ 
though where the ground of objection is manifest, a 
general objection may be sufficient. 

Under Rule 46 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., formal exceptions to rulings or 
orders of the court made in the course of trial are 
unnecessary but for all purposes for which an ex¬ 
ception was previously necessary it is sufhcient that 
a party, at the time the ruling or order of the court 
is made or sought, makes known to the court the ac¬ 
tion which he desires the court to take or his ob¬ 
jection to the action of the court and his grounds 
therefor.'^^ Generally speaking, the Rule requires 
that a party make known to the court his objection 
and the grounds therefor.*^^ In this respect, the Rule 
is a codification of the practice existing prior to the 
adoption of the Federal Rules,and is not a mere 


technicality, but is of substance in the administration 
of the business of the courts,its purpose being to 
inform the trial court of possible errors, so that it 
may have an opportunity to reconsider its ruling and 
make any changes deemed advisable.'^® The gist of 
the Rule is that the court and the opposing party 
must be made aware of the precise ground on which 
the objector relies.Where the ground of objection 
is so manifest that the trial court and the opposing 
party cannot fail to understand it, a general objec¬ 
tion, not expressly stating the ground, may 
be sufficient.'^^ Where the objection is specific, it is 
deemed to be limited to the ground or grounds speci¬ 
fied and does not cover others not specified.'^^ 

As a general rule failure to make a timely and 
proper objection effectively bars a subsequent com¬ 
plaint^® So, complaint as to the remarks or argu¬ 
ment of counsel to the jury must be made during or 
at the conclusion of counsel’s remarks or argu¬ 
ments^ However, under an express provision of the 
Rule, if a party has no opportunity to object to a 
ruling or order at the time it is made, the absence 
of an objection does not thereafter prejudice him.S2 


B. DOCKET, LISTS, AND CALENDARS 


§ 933. In General 

Each federal court has inherent power to control its 
own docket or calendar, and may determine the time 
when a cause pending before it will come on for trial 
or hearing. 

As to the assignment of cases for trial, Rule 40 
of the Federal Rules of Civil Procedure, 28 U.S.C.A., 


authorizes the district courts to provide by rule for 
the placing of actions on the trial calendar (1) 
without request of the parties or (2) on request of 
a party and notice to the other parties or (3) in such 
other manner as the courts deem expedient. Each 
federal court has inherent power to control its own 


make a request to the court that the 
jury be returned to their room for 
further deliberations was a waiver 
of the right. 

U.S.—^Union Pac. R. Co. v. Bridal 
Veil Lumber Co., supra. 

71. TJ.S.—Great Lakes Transit Cor¬ 
poration V. Great Lakes Towing 
Co.. D.C.N.T., 42 F.Supp. 3S2. 

Ifcule does not purport to abolish 

exceptions. 

U.S.—Great Lakes Transit Corpora¬ 
tion V. Great Lakes Towing Co., 
supra. 

72. Justification for Hule 

In view of fact that function of an 
"'exception" was to bring pointedly 
to attention of trial judge the im¬ 
portance of ruling from standpoint 
of the lawyer, and to give trial judge 
an opportunity to make further re¬ 
flection with respect to his ruling, 
the Federal Rule with respect to lack 
of necessity for exceptions was jus¬ 
tified in view of provision that party 
should make known to the court the 
action which party desires court to 
t^e or his objection to the action. 


U.S.—Bucy V. Nevada Const. Co., C. 

C.A.Idaho, 125 F.2d 213. 

Objections to rulings on: 

Evidence see infra § 941. 
Instructions see infra § 992. 

73. U S.—Bucy V. Nevada Const. 
Co., supra. 

D C.—Johnston v. Reily, 160 F.2d 249, 
82 U.S.APP.D.C. 6. 

Buie sufficiently met 

Objection by plamtift’s counsel, to 
a statement by counsel for defendant 
in closing argument as to what the 
record showed, that plaintiff’s coun¬ 
sel did not think there was any evi¬ 
dence in the case as to such matter, 
sufldciently met rule, 

U.S.—Oslund V. State Farm Mut. Au¬ 
to. Ins. Co., C.A.Or., 242 F.2d 813. 

74. D.C,—^Johnston v. Reily, 160 F. 
2d 249, 82 U.S.App.D.C. 6. 

75. U.S.—Fort Worth & D. Ry. Co. 
V, Harris, C.A.Tex., 230 F.2d 680. 

D.C.—Johnston v. Reily, 160 F.2d 
249, 82 U.S.App.D.C. 6. 

76. U.S.—-Fort Worth & D. Ry. Co. 
V. Harris, C.A.Tex., 230 F.2d 680— 
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Evansville Container Corporation 
V. McDonald, C.G.A.Tenn., 132 F.2d 
80. 

77. D C.—Johnston v. Reily, 160 F. 
2d 249, 82 U.S.App D.C. 6. 

78. D.C.—Johnston v. Reily, supra. 

79. U.S.—Knight v. Loveman, Jo¬ 
seph & Loeb, Inc., CAAla,, 217 F. 
2d 717. 

D.C.—Johnston v. Reily, 160 F.2d 
249, 82 U.S.App.D.C. 6. 

80. U.S.—Picard v. Pittsburgh & O. 
V. Ry. Co., D.C.Pa., 153 F.Supp. 
583. 

81. U.S.—Picard v. Pittsburgh & O. 
V. Ry. Co., supra- 

tTntimely objection 

Objection to plaintiff counsel’s 
summation speech to jury as an 
emotional appeal was untimely, 
where objection was made for first 
time by defendant counsel in oral 
argument and in his brief. 

U.S.—Fabrizi v. Gnmn. D.C.Pa., 162 
F.Supp. 276. 

82. Federal Rules of Civil Proce¬ 
dure, Rule 46, 28 U.S.C.A. 
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docket or calendar,and it may determine the time 
or times when causes pending before it will come 
on for trial in orderly disposition.Similarly, a 
trial judge in a federal court has general discretion 
to control the time of hearing of cases in his court,^^ 
and orderly procedure requires that a party present 
his case when it is called.^^ A reviewing court will 
not consider a complaint by a party that the case was 
permitted to go to trial before the interrogatories 
he propounded were answered, if the party com¬ 
plaining took no action to postpone the trial.If 
the dismissal of an action is required to be by order 
of court under the provisions of Rule 41 (a), the 
court will not act on the motion to dismiss until 
the motion is properly placed on the motion calendar 
of the court.ss 

For purposes of administrative convenience, the 
courts generally maintain a number of separate 
dockets or calendars.In exercising control over 
its dockets or calendars, a court will make such or¬ 


ders as are necessary to assign a case to the proper 
docket or calendar so that it will be reached for 
trial,and a court will usually transfer a case from 
one docket or calendar to another when the need 
for such a transfer is shown to exist.ot Thus, 
where the court does not have jurisdiction of a case 
which is brought in law on the civil side with jury 
trial demanded, but could exercise discretionary ju¬ 
risdiction in admiralty, the court may, rather than 
dismiss the action, transfer it to the admiralty 
docket where there would be a determination as to 
the propriety of exercising discretion to retain juris¬ 
diction.92 However, where an action is commenced 
as a proceeding in rem with only service made on 
a vessel, if it is determined subsequently that the 
claim on which the suit is founded is one not cog¬ 
nizable in admiralty, the action may not be trans¬ 
ferred to the common-law side of the court as an 
action in personam in the absence of service on the 
owner of the vessel or any general appearance by 


83. U.S.—American Life Ins. Co. v. 
Stewart, Kan., 57 S.Ct. 377, 300 U.S. 
203, SI L.Ed. 605, 111 A L.R. 1268. 

Coyne & Delany Co. v. G. W. 
Onthank Co., D.C Iowa, 90 F.Supp. 
505. 

Larsen v. Powell, D C.Colo., 16 
F.R.D. 322. 

Economy of time and effort 

Power to stay proceedings is in¬ 
cidental to power inherent m every 
court to control disposition of causes 
on its docket with economy of time 
and effort for itself, for counsel, and 
for litigants, and how this can best 
be done calls for exercise of judg¬ 
ment which must weigh competing 
interests and maintain an even bal¬ 
ance. 

U.S.—Landis v. North American Co., 
App.L.C., 57 S.Ct. 163, 299 U.S. 248, 
81 L.Ed. 153. 

Clearing of dockets 

“The clearing of court dockets is 
one of the desiderata in the judicial 
function. But it should not be al¬ 
lowed to become a fetish for it does 
not rank with the raison d'etre of 
courts,—the administration of jus¬ 
tice based upon a full and fair dis¬ 
closure of the facts.” 

U.S.—Slagle V. U. S., C.A.Tex., 228 
P.2d 673, 679. 

Suit to remain on docket 

Suit in which proper service on all 
necessary parties had not been made 
was permitted to remain on docket 
for period stipulated by local rule of 
court. 

U.S.—In re Russo, C.A.Mass., 256 F. 
2d 97. 

lUEilitary calendar 

Defendant’s motion to place case 
on military calendar for trial sixty 

35B C.J.S.—18 


days after termination of war is ad¬ 
dressed to discretion of the court. 
U.S—Konstantino v. Curtiss-Wnght 
Corporation, D.C.N.Y., 62 F.Supp. 
684. 

84. U.S.—Coyne & Delany Co. v. G. 
W. Onthank Co., D.C.Iowa, 90 F. 
Supp. 505, 

Note of issue 

Where no answer had been served 
by defendant, service of note of is¬ 
sue was premature for lack of join¬ 
der of issue. 

U.S—Rhyne v. Pigott, D.C.N.Y., 122 
F.Supp, 774. 

85. U.S.—In re Howard, C.C.A.Ala., 
130 P.2d 534. 

86. U.S.—Lantz Bros. v. Commis¬ 
sioner of Internal Revenue, C.C.A.6, 
139 F.2d 192. 

87. U.S.—^Whiteman v. Pitrie, C.A. 
La., 220 F.2d 914. 

88. U.S.—Bloomfield v. Measuring 
Device Corporation, D.C.N.Y., 1 F. 
R.D. 200. 

89. U.S.—Mianos Yacht Yard Corp. 
V. The Blue Cloud, D.C.N.Y., 114 
F.Supp. 930. 

90- U.S.—Reliable Mach. Works v. 
Furtex Mach. Corp. of America, 
D.C.N.Y., 11 F.R.D. 625. 

Action listed on both jury and non¬ 
jury calendars 

Where suit was brought to be tried 
by court, and a counterclaim was 
filed to be tried by jury, on motion 
to strike cause from jury calendar, 
court would direct that action also 
be listed on nonjury calendar so 
that mam action could be tried in 
advance of 3 ury trial of counter¬ 
claim. 

U.S.—Smith, Kline & French Labora- 
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tories v. International Pharmaceu¬ 
tical Labs., D.C.N.Y., 98 F.Supp. 
899. 

Restoration to foot of trial calen¬ 
dar 

Where case came on for pre-trial 
and offer of settlement was made 
and plaintiffs' attorneys recommend¬ 
ed acceptance and plaintiffs refused 
to agree to settlement and delayed 
for almost a month in making for¬ 
mal application for restoration to 
calendar and in the interval all the 
remaining cases growing out of the 
airplane crash had been pretried and 
consolidated for trial, plaintiffs would 
not be permitted to join in the con¬ 
solidated action and their case would 
be restored to the foot of the trial 
calendar. 

U.S—Borup V. National Airlines, 
Inc., D.C.N.Y., 159 F.Supp. 807. 

91. U.S.—Hansen v. A. S. D. S.S. 
V. Endborg, D.C.N.Y., 155 F.Supp. 
387. 

Transfer held improper 
U.S.—Mianos Yacht Yard Corp. v. 
The Blue Cloud, D.C.N.Y., 114 F. 
Supp. 930. 

Transfer from admiralty to civil ac¬ 
tion 

Where federal district court had 
jurisdiction of seaman’s suit in ad¬ 
miralty for personal injuries and 
maintenance, and would have juris¬ 
diction thereof if such suit were 
transferred to civil action docket, 
and no response was filed by respond¬ 
ent to seaman's motion so to trans¬ 
fer the suit, transfer would be made. 
U.S.—Nilsson v. American Oil Co., 
D.C.Tex., 118 F.Supp. 482. 

92. U.S.—Hansen v. A. S. D. S.S, V. 
Endborg, D.C,N.T., 155 F.Supp. 387. 
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Where a local rule of court so provides, all 
motions relating to calendar matters must be brought 
before the judge who is assigned to hear such mat¬ 
ters.9^ 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the Equity Rules required that equity 
cases should be placed on the trial calendar after 
issue was joined and the time for taking and filing 
depositions had passed. 

Transfer' from lazv to equity docket or vice versa. 
Prior to the adoption of the Federal Rules of Civil 
Procedure, a federal court could not entertain a 
law suit on the equity side, or an equity suit on the 


law side, as stated supra § 38, so that if a case was 
brought on the wrong side of the court a transfer 
was necessary, as discussed infra this section; but 
the Federal Rules of Civil Procedure abolishing 
many of the distinctions between law and equity, 
and providing for only one form of action, have 
eliminated the necessity of transferring a case from 
the law docket to the equity docket or vice versa. 
Under Rule 22 of the former Equity Rules, if an 
action at law was erroneously begun as a suit in 
equity, or if a suit was brought in equity where an 
adequate remedy was available at law, the cause 
could be transferred to the law side of the court 
for trial.97 Under this Rule, the cause could be 


93. Suit for damage to su'bmariue 
ca’ble 

Suit HI rem against foreign owned 
vessel for damage to submarine ca¬ 
ble of which admiralty admittedly 
had no 3 urisdiction could not be 
transferred to common-law side of 
docket and be continued in personam 
against owner, but must be dismiss¬ 
ed, w'here owner was not served with 
process and did not appear general¬ 
ly in suit, although owner had made 
formal claim to vessel and filed an¬ 
swer denying admiralty ourisdiction 
and liability. 

U S.—The City of Singapore, D.C.N. 
Y., 68 F.Supp. 164. 

94. Position on calendar 

Where case on jury calendar was 
transferred to nonjury calendar, mo¬ 
tion to have case placed in position 
on non jury calendar it would have 
had if It had been first assigned to 
that calendar would be a matter to be 
determined by calendar judge. 

U.S.—Young V. Loew’s, Inc., D.C.N. 
Y., 2 F.R.D. 350. 

95. XT.S—Pollitzer v. Jones, C C.A., 
40 F.2d 908—Anderson v. South¬ 
ern Division of Dist. Court of U. 
S. in and for Northern Dist. of 
California, C.C.A.Cal., 20 F.2d 132. 

Discretion of court 

This rule was construed as not re¬ 
quiring the court to place the case 
on the calendar immediately after 
elapse of the time for taking depo¬ 
sitions, but that the matter was sub¬ 
ject to the discretion and rules of 
the district court. 

U.S.—Anderson v. Southern Division 
of Dist. Court of U. S. in and for 
Northern Dist. of California, su¬ 
pra. 

"Waiver 

Defendant, not objecting to setting 
of case for trial during time for tak¬ 
ing and filing depositions at time of 
^uch setting, waived right to object. 
U.S.—Continental Casualty Co. v. U. 
S., for Use of Ainsworth, C.C.A.IIL, 
68 F.2d 577, certiorari denied 54 
act. 774, 292 U.S. 641, 78 L.Ed. 


1493, rehearing denied 54 S.Ct. 862, 
292 U.S. 615, 78 L.Ed. 1474. 

Absence of request for deposition 

(1) Where neither party sought 
depositions, and there was no order 
therefor, cause could be placed on 
trial calendar before time for taking 
depositions had expired 

U.S.—Continental Casualty Co. v. U. 
S, for Use of Ainsworth, supra— 
Spellman v. Sullivan, C.C.A.N.Y., 
61 F.2d 787—Kentucky-Tennessee 
Light & Power Co. v. City of Pans, 
Tenn, C.C.A.Tenn., 48 F 2d 795, 
certiorari denied City of Pans, 
Tenn., v. Kentucky-Tennessee Light 
& Power Co., 52 S.Ct. 20, 284 U.S. 
638, 76 L.Ed. 543—Kandle v. U. S., 
C.C.AN.J., 4 F.2d 183. 

(2) If no application to take depo¬ 
sitions was made, case could be put 

■on trial calendar as soon as cause 
was at issue. 

U.S.—Kandle v. U. S., supra. 

Effect of request for depositions 
If depositions were asked for, the 
court could not set the case for trial 
until the full time fixed by the 
rule had passed. 

U.S.—Spellman v. Sullivan, C.C.A.N. 
Y., 61 F.2d 787. 

Eule applicable to pending cases 

U.S —Carnegie Steel Co, v. Colorado 
Fuel & Iron Co., C.C.A.Colo., 14 F. 
2d 1, certiorari denied 47 S.Ct. 240, 
273 U.S, 731, 71 L.Ed. 863. 

When cause at issue 

A cause was at issue, when the 
answer was filed, and the subsequent 
filing of an amended answer did not 
of its own force operate to extend 
the time for hearing. 

U.S.—Knaggs v, Cleveland-Cliffs Iron 
Co., C.C.A.Ohio, 287 F. 314. 

Dropping case from calendar and re¬ 
instatement under early Equity 
Rules, Rule 57 

U.S.—Pollitzer v. Jones, C.C.A., 40 
F 2d 908—Carnegie Steel Co, v, 
Colorado Fuel & Iron Co., C.C.A. 
Colo., 14 F.2d 1, certiorari denied 
47 S.Ct, 240, 273 U.S. 731, 71 L.Ed. 
863. 


96. U.S.—Rodgers v. U. S , D.C.Cal., 
158 F Supp. 670—Grauman v. City 
Co. of New York, D.C.N.Y., 31 F. 
Supp. 172. 

As to pending case 

(1) Order of transfer is unneces¬ 
sary where motion to transfer case 
was made and argued before effec¬ 
tive date of Rules of Civil Procedure, 
in view of rule that Rules of Civil 
Procedure should govern further pro¬ 
ceedings in actions pending at effec¬ 
tive date of such Rules, since case 
would proceed as a civil action under 
new Rules. 

U.S.—Commonwealth Trust Co. of 
Pittsburgh V. Reconstruction 
Finance Corporation, D.C.Pa., 28 F. 
Supp. 645. 

(2) However, an order of transfer 
conforming to the rules then in force 
IS not abrogated by the adoption of 
the new Rules. 

U.S.—Nielson v. Utah Const. Co., C. 
C.Aldaho, 104 F.2d 887. 

97. U.S.—Mesard v. Brenner, C.CA. 

N.Y., 103 F.2d 332—Nitkey v. S. T. 
McKnight Co., C.C.A.Minn, 87 F. 
2d 916, certiorari denied 57 S.Ct. 
925, 301 U.S. 697, 81 L.Ed. 1352, 
rehearing denied 58 S.Ct. 5, 302 U. 
S. 773, 82 L.Ed. 599—Broderick v. 
American General Corporation, C. 
C.A.Md., 71 P.2d 864, 94 A.L.R. 

1359—^Woods-Faulkner & Co. v. 
Michaelson, C.C.A.Mo., 63 F.2d 569 
—^Williamson v. Chicago Mill & 
Lumber Corporation, C C.A.Ark., 59 
F2d 918—Wood V. Phillips, C.C.A. 
N.C., 50 P.2d 714—Pathe Exchange 
V. Dalke, C.C.A.Va., 49 P.2d 161 
—^Universal Rim Co. v. General Mo¬ 
tors Corporation, C.C.A.Mich., 31 
F.2d 969—Adams v. Jones, C.C.A. 
Ala., 11 P.2d 759, certiorari denied 
Jones v. Adams, 46 S Ct. 637, 271 

U. S. 685, 70 L.Ed. 1151—Elkhart 
Carriage & Motor Car Co. v. Par- 
tin, C.C A.Tenn., 9 P.2d 393—^Pierce 

V. National Bank of Commerce in 
St. Louis, C.C.A.MO., 268 F. 487. 

Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172— 
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so transferred where the issues subsequently raised 
by the pleadings, or the admitted or established facts 
of the case, showed the real nature of the cause to 
be one at law.^^ Conversely, an action cognizable 
only in equity which was erroneously instituted on 


the law side of the court, or an action converted 
into one in equity by subsequent pleading, was trans¬ 
ferable to the equity side of the court.^^ A cause 
of equitable cognizance only could not be transferred 
to the law side,^ although the court could in its dis- 


Ohio Casualty Ins. Co. v. Plummer, 
D.C.Tex., 13 F Supp. 169. 

Wheeler Condenser & Eng-ineer- 
ing- Co. V. C. H. Wheeler Mfg. Co., 
D C.Pa., 4 P 2d 261. 

21 C.J. p 640 note 52. 

Kule liberally construed, to ac¬ 
complish purpose. 

U.S —Southern Ry. Co. v. City of 
Greenwood, D C.S C., 40 P.2d 679 
—Fidelity & Casualty Co. of New 
York V. Glenn, C.CAW.Va, 3 F.2d 
913. 

Cause of action within jurisdiction 
of court necessary. 

U S —White V. Sparkill Realty Cor¬ 
poration, NY., 50 S.Ct. 186, 280 
U S. 500, 74 L Ed. 578. 

Scott V. First Nat. Bank, C.C.A. 
Okl., 285 F 832. 

U. S. Bank v. Lyon County, C C. 
Iowa, 48 P 632. 

Shapiro v. Lyle, D.C.Wash,, 30 F. 
2d 971—Clark v. Andrew, D.C.Fla., 
4 F.2d 124. 

Incidental accounting' immaterial 
XJ.S.—Provident Life & Accident Ins. 
Co. of Chattanooga, Tenn. v. Crady, 
C.C.A.Ohio, 82 F.2d 900, certiorari 
denied 56 S.Ct. 949, 298 U.S. 681, 
80 L.Ed. 1401. 

Procedure in case of legal and equi¬ 
table issues 

U.S.—New York Life Ins. Co. v. Bus- 
ey, D.C.La., 17 P.Supp. 906. 

Waiver of right 

U.S.—Caldwell v. Standard Accident 
Ins. Co,, C.C.A.Tenn., 98 F.2d 364, 
certiorari denied 59 S.Ct. 106, 305 
U.S, 640, 83 L.Ed. 412. 

Harris v. Jackson, D.C.Okl., SO 
F.Supp. 185. 

64 C.J. p 57 notes 68, 73, 75, 76. 

Conformity to state practice 
U.S.—U. S. Bank v. Lyon County, 
C.C.Iowa, 48 P. 632. 

98. U.S.—Southern Ry. Co. v. City 
of Greenwood, D.C.S.C., 40 F.2d 
679. 

99. U.S.—Hutchings v. Caledonian 
Ins. Co. of Scotland, C.C.A.S.C., 35 
F.2d 309. 

Detwiler v. Chicago, R. I. & P. 
Ry. Co., D.C.Mmn., 15 F.Supp. 541 
—Neal V, Hodges, D.C.Okl., 13 F. 
Supp. 916^—Rottel v. Yorkshire Ins. 
Co. of England, D.C.Pa., 7 F.Supp. 
765. 

Howard v. Texas Co., D.C.Tex., 
48 F.2d 888—^Ellis v. Mesirov, D.C. 
Pa., 39 F.2d 194. 

64 C.J. p 54 note 93, p 57 note 74. 

Transfer on court’s own motion 
U.S.—Clarksburg Trust Co. v. Com¬ 


mercial Casualty Ins. Co , C C.A.W. 
Va , 40 F.2d 626. 

Objection taken by motion to trans¬ 
fer 

U.S.—Great American Ins. Co. v. 
Johnson, C C.A W.Va., 27 F.2d 71. 
certiorari denied 49 S.Ct. 29, 278 
U.S 629, 73 LEd. 548. 

Cause in equity must be present 
U.S.—Kean v. National City Bank, 
C.C.A.Tenn , 294 F. 214, petition for 
certiorari dismissed 44 S.Ct. 179, 
263 US. 729, 68 LEd. 528. 
Interposition of equitable defense 
U.S.—Detwiler v. Chicago, R. I & 
P. Ry. Co, D C Minn., 15 F.Supp. 
541—City of Flint v. Consumers 
Power Co, DC Mich, 11 F.Supp. 
399—Carver v. Mayes, D.C Okl., lO 
F.Supp. 744. 

Trespass to try title of equitable na¬ 
ture 

U S.—Phillips v. West Production 
Co, D.C Tex., 6 F.Supp. 631. 
Statutory right of action 
Whenever a new right is created 
by statute, the jurisdiction of an 
action based on such right, as be¬ 
tween the law side and equity side of 
federal courts, must be determined 
by the essential character of the 
case, and, unless it comes within 
some of the recognized heads of equi¬ 
table jurisdiction, it must belong to 
the law side. 

U S.—Hindel v. State Farm Mut. 
Auto Ins. Co. of Bloomington, Ill., 
C.C.A.Ind., 97 F 2d 777, certiorari 
denied State Farm Mut. Auto Ins 
Co. of Bloomington, Ill. v. Hindel, 
59 S.Ct. 153, 305 U.S. 647, 83 L.Ed. 
418. 

Legal set-off 

Federal equity court should not 
deny set-off, allowable if case were 
on law side of same court, but, rath¬ 
er than deny the remedy, should 
transfer case, or at least particular 
issues of debt and set-off, to law 
side. 

U.S.—^Wisdom v. Guess Drycleaning 
Co., D.C.Miss., 5 F.Supp. 762. 

Action at law stands enjoined 

On transfer of case from law to 
equity, case stood as if independent 
suit in equity had been brought and 
action at law had been enjoined, ir¬ 
respective of whether action was 
formally enjoined. 

U.S.—New York Life Ins. Co. v. 
Panagiotopoulos, C.C.A.Mass., 80 F. 
2d 136. 

Institution of suit not an election 

Parties by instituting action at law 
did not elect between legal and equi¬ 
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table right so as to be estopped to 
seek transfer of cause. 

U.S.—Clarksburg Trust Co. v. Com¬ 
mercial Casualty Ins. Co., C.C A.W. 
Va., 40 F.2d 626. 

Applicability of state law after trans¬ 
fer 

Although a state practice act 
w^hich allows equitable defenses or 
the interpleader of third parties by 
motion may require that an action 
at la\v in the federal court be trans¬ 
ferred to the equity side of the fed¬ 
eral court, such transferred suit then 
becomes, to the extent that it is 
equitable, a suit in equity in the fed¬ 
eral court and is not, after such 
transfer, affected by state procedure. 
U.S—Irving Trust Co v. Marine Mid¬ 
land Trust Co. of New York, D.C. 
NY., 47 F.2d 907. 

1. U.S.—Bank of Palmetto v. Hy¬ 
man, C.C.A.Ga., 290 F. 353 
Clear showing of absence of remedy 
at law necessary 

U.S.—Mesard v. Brenner, C.C.A NY., 
103 F 2d 332. 

Accounting 

In suit for copyright infringement, 
plaintiffs’ demand for an accounting 
of profits prevents the transfer of 
the case to the law side of the court 
although an injunction cannot be 
granted. 

U.S—Sheldon v. Moredall Realty 
Corporation, D.C N.Y., 22 F.Supp 
91, modified on other grounds, C.C. 
A., 95 F.2d 48. 

Cancellation of instrument 

Insurer's suits in equity to cancel 
life policies because of fraudulent 
application was not properly trans¬ 
ferable to law docket. 

U.S.—Stewart v. American Life Ins 
Co., C.CA.Kan., 80 F.2d 600, af¬ 
firmed, CCA., 85 F 2d 791, reversed 
on other grounds 57 S Ct. 377, 300 
US. 203, 81 LEd. 605, 111 A L.R. 
1268—Massachusetts Mut. Life Ins. 
Co. V. Hess, D.C.Pa, 57 F.2d 8S4. 
Complicated matters of ownership 
Equity suit was not transferable 
to law side of court where case pre¬ 
sented complicated questions con¬ 
cerning ownership of stock and 
fraud was involved, since fraud is 
a ground of equity jurisdiction. 

U.S.—Greaney v. Deitrick, C.C.A. 
Mass., 103 F.2d 83, certiorari de¬ 
nied Greaney v. Deitrick. 60 S Ct. 
104, 308 U.S. 582, 84 L.Ed. 488, re¬ 
versed on other grounds Deitrick 
V. Greaney, 60 S.Ct. 480, 309 US. 
190, 84 L.Ed. 694, rehearing denied 
60 S.Ct. 611, 309 U.S. 697, 84 L.Ed. 
1036. 
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cretion so order if an adequate remedy at law was 
available nor could a case which was cognizable, 
or which could be disposed of, at law be transferred 
to the equity side of the court.^ If an incidental 
law question arose in an essentially equitable action 
instituted on the equity side of the court, the court 
could adjudicate the case on applicable principles 
without sending the law question to the law side.^ 

§ 934. Preference or Advancement of Cases 

The federal courts will give precedence to actions 
that are entitled to precedence by federal law, and the 
courts Will give precedence to other actions where ex¬ 
ceptional and meritorious reasons exist. 

Rule 40 of the Federal Rules of Civil Procedure, 


28 U.S.C.A., provides that precedence shall be given 
to actions entitled thereto by any statute of the 
United States, and in some of the federal districts 
the courts have adopted rules governing the calen¬ 
dars and providing for granting preferences in cases 
where exceptional and meritorious reasons exist.^ 
Generally the advancement of cases for trial is a 
matter which is within the discretion of the trial 
court,^ and where sufficient reasons are shown to 
exist to justify such action, the court will advance a 
case on the docket and order that there be a trial 
or hearing at an early date,*^ and may place a case 
in a favorable position on the calendar for a desig¬ 
nated day.s Ordinarily, the advancement of a case 


Suit for declaratory judgrmeut 
U.S.—Ohio Casualty Ins Co. v Plum¬ 
mer, D C.Tex,, 13 F.Supp. 169. 
Retention to g’ive complete relief 
Althoug-h money damage only is 
recoverable in the action, it need not 
be transferred because of the doc¬ 
trine that equity taking jurisdiction 
will retain it to give complete relief. 
U.S.—Banco Comercial De Puerto 
Rico V. Boscana, C.C.A.Puerto Rico, 
100 F.2d 449. 

2. U S.—Mesard v. Brenner, C.C.A. 
N.Y., 103 P.2d 332. 

Bight to injunction negatived by 
pleading 

Where bill itself completely nega¬ 
tived plaintiff's right to injunction, 
no need for injunctive relief pre¬ 
vented district court from ordering 
cause transferred to law side in exer¬ 
cise of its discretion. 

U.S.—Mesard v. Brenner, supra. 

3. U.S,—Equitable Life Assur. Soc. 
of U. S, v. Johnson, C.C.A.Mich., 
81 F,2d 543—New York Life Ins. 
Co. V, Panagiotopoulos, C.C.A.Mass., 
80 F.2d 136—Johnson v. Capital 
Life Ins. Co., C.C.A.Ariz., 78 F.2d 
369—Pacific Mut. Life Ins. Co. of 
California v. Andrews, C.C.A.Iowa, 
77 F.2d 692. 

Wenzel & Henoch Const, Co. v. 
Metropolitan Water List, of South¬ 
ern California, D.C.Cal,, 18 F.Supp. 
616—Ward v. Integrity Trust Co., 
D.C.Pa., 17 F.Supp. 122, reversed 
in part on other grounds 19 F.Supp. 
506—Skinkle v. Lehigh Valley R. 
Co., D.C.N.Y., 3 F.Supp. 326. 

Fraud as defense 

U.S.—Carver v. Mayes, D.C.Okl., 10 
F.Supp. 744—Dunn v. Prudential 
Ins. Co. of America, D.G.Minn., 8 
F.Supp. 799. 

Stating and settling account 
D-C.—U, S. Shipping Board Merchant 
Fleet Corporation, to Use of U. S. 
V. U. S. Fidelity & Guaranty Co., 
77 F.2d 370, 64 App.D.C. 247. 
Validity of release 

U.S.—Radio Corporation of America 


V. Raytheon Mfg. Co., Mass., 56 S. 
Ct. 297, 296 U.S. 459, 80 L.Ed. 327. 

Farmers Bank & Trust Co. v. 
Public Service Co. of Indiana, D.C. 
Ky.. 13 F.Supp. 548. 

Reformation of instrument 

Plaintiff’s claim that bonds sued 
on covering agreement for operating 
and managing vessels would have to 
be reformed was held insufficient 
basis for transferring action from 
law side to equity, where surety rec¬ 
ognized that bonds, irrespective of 
deficiency of description therein, cov¬ 
ered all of accounts which plaintiff 
relied on. 

D.C.—U. S, Shipping Board Merchant 
Fleet Corporation, to Use of U. S., 
v. U. S. Fidelity & Guaranty Co., 
77 F.2d 370, 64 App.D.C. 247. 

4. U.S.—Colleton Mercantile & Mfg. 
Co. V. Savannah River Lumber Co., 
C.C.A,S.C, 280 F. 358. 

Sabine Hardwood Co. v. Houston 
Oil Co. of Texas, D.C.Tex., 14 P. 
Supp. 743, affirmed, C.C A., 87 F.2d 
279, certiorari denied 57 S.Ct. 922, 
301 U.S. 694, 81 L.Ed. 1350, 

Kellogg V. Schaueble, D.C.Miss., 
273 F. 1012. 

21 C.J. p 641 note 53. 

Jury trial of law issue 
U.S.—Southern Ry. Co. v. City of 
Greenwood, D.C.S.C., 40 F.2d 679. 
On waiver of jury trial on law is¬ 
sue 

U.S.—Peebles v. Prudential Ins. Co. 
of America, C.C.A.Ohio, 110 F.2d 
76—^American Automobile Ins. Co. 
V. Castle, Roper & Mathews, C.C. 
A.Neb., 48 F.2d 523, certiorari de¬ 
nied 52 S.Ct, 10, 284 U.S. 624, 76 
L.Ed. 532. 

Southern Ry, Co. v. City of 
Greenwood, D.C.S.C., 40 P.2d 679. 

Transfer unnecessary where jury tri¬ 
al had 

U.S.—Bank of Palmetto v. Hyman, 
C.C.A.Ga., 290 F. 353, 

Alternative request for damages 
Attempt to join, as alternative re¬ 
lief, prayer to recover damages at 
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law for breach of contract in suit 
for specific performance does render 
whole suit one that ought originally 
to have been brought at law and 
transferred to law docket. 

U.S.—Rushing v, Mayfield Co, C.C.A. 
Tex., 62 F.2d 318, certiorari denied 
53 S.Ct. 695, 289 U.S. 750, 77 L.Ed. 
1496. 

ITnmistakable equity in case 

Complainant was not entitled, aft¬ 
er issue was joined and cause ready 
for trial, to transfer cause to law 
docket where no equity rules were 
followed, no amended bill was filed, 
and equitable remedies claimed lu 
bill were not all withdrawn. 

U.S.—Sabine Hardwood Co. v. Hou¬ 
ston Oil Co. of Texas, D.C.Tex,, 14 
PSupp. 743, affirmed, C.C.A,, 87 
P.2d 279, certiorari denied 57 S.Ct. 
922, 301 U.S. 694, 81 L.Ed. 1350. 
Denial of injunction as discretionary 
not jurisdictional 

Action for injunction against in¬ 
fringement of patent and for an ac¬ 
counting was not transferable to law 
side of court, as a matter of right, 
on theory that plaintiff had adequate 
remedy at law, although patent was 
about to expire within a short time 
and temporary injunction had been 
denied, such injunction having been 
denied in the exercise of court’s dis¬ 
cretion. 

U.S.—Lathrop v. Rice & Adams Cor¬ 
poration, D.C.N.Y., 6 F.2d 91. 

5. Purpose of Buie giving calendar 
preference for exceptional and meri¬ 
torious reasons is to avoid injus¬ 
tices in particular cases. 

U.S.—Ivey V. Daus, D.C.N.Y,, 17 P.R. 
D. 319. 

6. D.C.—Seidenberg v. Seidenberg, 
219 P.2d 769, 95 U.S.App.D.C. 87. 

7. U.S.—^W. A. Mack, Inc. v. Gener¬ 
al Motors Corp., C.A.IIL, 260 P.2d 
886—^Hawkins v. Board of Control 
of Fla., C.A.Fla., 253 F.2d 752. 

Eutectic Welding Alloys Corp. v. 
Zeisel, D.C.N.J., 11 F.R.D. 78. 

8. At head of calendar 

U.S.—Franke v. Wiltschek, D.C.N.Y., 
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for trial is not regarded as an abuse of discretion 
if the party complaining is unable to show that 
prejudice resulted.^ 

In the exercise of sound discretion,a federal 
court may hold one lawsuit in abeyance to abide 
the outcome of another,especially where the par¬ 
ties and issues in one suit are the same as in the 

other.^2 

Under Rule 57 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., providing for declaratory 
judgments, and specifying that the court may order 
a speedy hearing of an action for a declaratory 
judgment and may advance it on the calendar, on re-* 
quest of either party to a suit for a declaratory judg¬ 
ment, the court may exercise the authority granted 
by the Rule, and advance the trial of the action on 
the calendar.^^ If a counterclaim is asserted in an 
action and is for a declaratory judgment, it may con¬ 
stitute a sufficient basis under Rule 57 for a prefer- 

C. RECEPTION 

§ 935. In General 

Gensrally the evidence in the trial of a case should 
be taken orally in open court, and the trial judge is 
vested with broad discretion in admitting or rejecting 
evidence, pariicularly where the question of relevancy 
or remoteness is involved, or w'here the evidence ten¬ 
dered is merely cumulative. 


ence being accorded the suit, and for its advance¬ 
ment for trial. 

A motion for preference on the calendar generally 
will be denied as premature if made before the 
joinder of issue,is particularly where the motion is 
made prior to the filing of an answer by defendant,^® 
or where the motion is made before a note of issue is 

filed.i7 

It is stated supra § 933 that where a local rule of 
court so provides, all motions relating to calendar 
matters must be brought before the judge who is 
assigned to hear such matters, and, accordingly, a 
motion to advance a case on the calendar and for a 
speedy trial must, under such local rule, be brought 
before the judge who is assigned to hear calendar 
matters,^® and on a motion for advancement for 
speedy trial, it may be necessary that the time and 
place of the application be arranged with the proper 
official of the court.^^ 

OF EVIDENCE 

Rule 43 (a) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., provides that in all trials the 
testimony of witnesses shall be taken orally in open 
court, unless otherwise provided by the Rules. 
While the requirements of Rule 43 (a) may be 


109 F.Supp 841—Anderson-Friberg, 
Inc. V, Justin R. Clary & Son, D.C. 
N.Y„ 9S F.Supp. 75. 

9. D.C—Seidenberg v. Seidenberg, 
219 F.2d 769, 95 U.S.App.D C. 87. 

10. U.S —American Life Ins. Co. v. 
Stewart, Kan., 57 S.Ct. 377, 300 U, 
S. 203, 81 L Ed. 605, 111 A.L R. 1268. 

Larsen v. Powell, D.C.Colo., 16 
F.R.D. 322. 

11 . U.S.—American Life Ins. Co. v. 
Stewart, Kan., 57 S.Ct. 377, 300 U. 
S. 203, 81 LEd. 605, 111 A.L.R. 1268. 

Larsen v. Powell, D.C.Colo., 16 
F.R.D. 322. 

Preference of government over in¬ 
former 

Where several separate civil ac¬ 
tions are brought against one de¬ 
fendant to recover penalties and dam¬ 
ages for making false claims against 
government, and all suits are for the 
same false claims, and one suit is by 
government and other suits are by 
informers who will be entitled to 
share of penalties, government suit 
will be given preference over in¬ 
former’s suits even though govern¬ 
ment filed suit several days after in¬ 
former’s suits were filed, where it 
is shown that government has acted 
with due diligence. 

U.S.—^U. S. V. Baker-Lockwood Mfg. 
Co., C.C.A.Mo., 138 F.2d 48. 


12. U.S—American Life Ins. Co. v. 
Stewart, Kan., 57 S.Ct. 377, 300 U.S. 
203, 81 L.Ed. 605, 111 A L.R. 1268. 

Larsen v. Powell, D.C.Colo., 16 
F.R,D. 322. 

13. U.S.—Temp-Resisto Corp. v. 

Glatt, D.C.N.J, 18 F.R.D. 148. 

14. U.S.—Harvey Aluminum, Inc. v. 
American Cyanamid Co., D.C.N.Y., 
15 F.RD. 14. 

15. U.S.—^Autoyre Co. v. Yagoda, D. 
C.N.Y., 148 F.Supp. 447—Rhyne v. 
Pigott, D.C.N.Y., 122 F.Supp. 774. 

16. U.S.—^Rhyne v. Pigott, supra. 

17. U.S—Autoyre Co, v. Yagoda, D. 
C.N.Y., 148 F.Supp. 447. 

18. U.S.—Maflia v. American Woolen 
Co., DC.N.Y., 125 F.Supp. 465. 

19. Calendar commissioner 

U.S.—Maffia v. American Woolen Co., 
supra. 

20. Bnle reenactment of prior stat¬ 
ute 

“Indeed, for many years the proce¬ 
dure of the federal courts in trials 
at law was governed by a statute 
requiring that ‘the mode of proof in 
the trial of actions at common law 
shall be by oral testimony and ex¬ 
amination of witnesses in open court, 
except as hereinafter provided. 28 
U.S C.A. 1940 e(L § 635.’ A super¬ 
seding rciinactment of this provision 
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as the first sentence of Rule 43 of 
Federal Rules of Civil Procedure 
leaves the basic requirement that 
testimony ‘be taken orally in open 
court’ in full force and unimpaired. 
The only exceptions are those which 
have been formalized and defined.” 

U S.—Lebeck v. William A. Jarvis, 

Inc., C.A.Pa., 250 P.2d 285, 294. 

Power of Congress 

“Congress has the right to control 
the courts and the manner in which 
proof may be admitted.” 

U.S.—^American Cutting Alloys v, 

Carboloy Co., D.C.Mich., 80 F.Supp. 

467, 472. 

Pormer testimony of deceased wit¬ 
ness 

In a case in which the evidence of 
a deceased witness in a former trial 
was held inadmissible because there 
was no “privity” between complain¬ 
ants in the two trials and defend¬ 
ant had no reciprocal right to intro¬ 
duce such testimony, the court said 
that the Rule requiring testimony to 
be taken orally in open court except 
as otherwise provided in the Rules, if 
literally applied, would render* tes¬ 
timony of deceased witness in anoth¬ 
er proceeding inadmissible, where 
Rule contained no other provision re¬ 
lating to admissibility of such tes¬ 
timony, save wliat was there pre- 
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waived by the parties,^! a court may not vary this 
aspect of procedure at will,^^ and the principle is 
generally recognized that the rights of parties are 
to be determined by testimony adduced at the trial 
according to the rules of examination and cross- 
examination ;23 and it has been stated that it is 
fundamental in common-law jury trials that the tes¬ 
timony of witnesses on issues to be decided by the 
jury shall be developed through the interrogation 
and cross-examination of witnesses in the presence 
of the jury. 

It is thus improper to take testimony of a witness 
outside the presence of the jury and then submit 
an edited version of the testimony to the jury;^^ 
and where the evidence on behalf of both parties has 
been heard, and the case submitted to the court for 
judgment, and thereafter one of the parties moves 
for leave to submit papers and documents with an 
explanatory note as evidence in rebuttal of testimony 
given by the adverse party, the rules of procedure do 
not authorize the court to receive evidence in such 
a manner.26 In the trial of issues of fact as to juris¬ 


diction, the court may receive oral testimony and 
other testimony, or it may receive and weigh affi¬ 
davits,^7 and it may be proper for the court to de¬ 
termine legal defenses on briefs submitted by the 
parties without taking testimony on the issues in- 
volved.^^ 

The Federal Rules of Civil Procedure allow for 
a full presentation of a case,^^ but the court may 
properly decline to permit the embellishment of facts 
that are already before the jury.^^ The right of 
a party fully to present his case does not entitle him 
to dump into the lap of the court an undigested mass 
of documents comprising hundreds of thousands 
of pages, and expect the court to read them all, even 
if they are to some degree both relevant and per¬ 
suasive.^^ 

Admission or exclusion of evidence. In trials in 
the federal courts the admission or exclusion of evi¬ 
dence is largely within the province of the trial 
judge,and the trial judge has a wide range of 
discretion in admitting or excluding collateral evi¬ 
dence, 23 or evidence which is only cumulative,2^ 


scribed for taking depositions, and 
deposition was not involved in case. 
U S.—U. S. V. Aluminum Co of Amer¬ 
ica, D.C.N.Y, 1 F.RD 48. 

E(iuity case imder former rule 
U S.—Hughes V. Reed, C.C.A.Okl., 46 
F.2d 435. 

Iiimitatious on rule 

In a suit to enjoin a nuisance, 
where testimony was taken on a mo¬ 
tion for preliminary injunction, at 
which defendants appeared by coun¬ 
sel, introduced testimony, and cross- 
examined witnesses, but did not ap¬ 
pear on the day set for final hearing, 
Equity Rule, providing that testimo¬ 
ny shall be taken orally in open 
court, was held not to invalidate a 
decree granting a permanent injunc¬ 
tion on testimony produced by com¬ 
plainant and a transcript of the tes¬ 
timony taken on the preliminary 
hearing. 

U S,—Anchor Brewing Co. v. U. S., 
C.C.A.Pa., 5 F2d 883. 

21. Stipulation as to record of an¬ 
other trial 

U.S.—Globe Indemnity Co. of New 
York V. Banner Grain Co., C.CA. 
Minn., 90 F.2d 774—Proctor v. Pre¬ 
ferred Acc. Ins. Co. of New York, 
C.C.A Ky., 51 F.2d 15. 

Issue of fact tried on affidavits 

Trial of issue of fact in camera on 
affidavits, if acquiesced in by both 
parties, is a valid mode of procedure 
since case was that of the parties 
and they could try it in any way 
they wished. 

XJ.S.—Carr v. Beverly Hills Corp , C. 
A.f'al., 237 F.2d 323, reversed on 
other grounds, 77 S.Ct. 1375, 354 


U.S. 917, 1 L.Ed.2d 1433, rehearing 
denied 78 S.Ct. 7, 355 U.S. 852, 2 
L.Ed.2d 60. 

22. U S.—Lebeck v. William A. Jar¬ 
vis, Inc., CA.Pa., 250 P.2d 285. 

23. D C.—^Universal Airline v. East¬ 
ern Air Lines, 188 F.2d 993, 88 U. 
S.App.D.C. 219. 

24. U.S.—Lebeck v. William A. Jar¬ 
vis, Inc., CAPa, 250 F.2d 285. 

25. U.S.—Lebeck v. William A. Jar¬ 
vis, Inc., supra. 

26. U.S.—U S. V. 3,376.1 Acres of 
Land in Laurel, Whitley, and Pul¬ 
aski Counties, Ky., D.C.Ky., 27 F. 
Supp. 1023. 

27. U.S.—Smith v. Sperling, D.C. 
Cal, 117 F Supp. 781, reversed in 
part on other grounds, and affirm¬ 
ed in part, C.A., 237 F.2d 317, re¬ 
versed on other grounds, 77 S.Ct. 
1112, 354 U.S. 91, 1 L.Ed2d 1205. 

28. U S.—Cederblade v. Parmelee 
Transp. Co., D.C.Ill., 94 F.Supp. 
965, affirmed, C.CA., 166 F.2d 554. 

29. U.S.—^Brainard v. Joy Mfg. Co., 
D.C.Ohio, 9 F.R.D. 626. 

Failure to give adequate time to de¬ 
fense not shown 

In action by conductor against rail¬ 
road under the Federal Employers’ 
Liability Act for injuries sustained 
by conductor when he fell on large 
pieces of ballast along track, on 
ground that railroad negligently fail¬ 
ed to furnish him with a safe place 
in which to work, record did not 
show that trial court failed to give 
sufficient time to railroad to present 
its defense properly where parties 
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were accorded equal time to present 
their evidence to jury. 

U.S.—Fort Worth & D. Ry. Co. v. 
Harris, CA.Tex, 230 F.2d 680. 

30. U.S.—Edlin V. Firemen’s Ins. 
Co, C.AIll, 225 F.2d 80, certio¬ 
rari denied 76 S.Ct. 179, 350 US. 
902, 100 LEd. 792. 

31. U.S.—U. S. V. United Shoe Ma¬ 
chinery Corp., B.C.Mass, 93 F. 

Supp. 190. 

32. U.S.—Kanatser v. Chrysler 
Corp, C.A.Okl , 199 F 2d 610, cer¬ 
tiorari denied 73 S.Ct. 388, 344 U.S. 
921, 97 L Ed. 710. 

33. U.S.—Freitas v. Pacific-Atlantic 
S. S. Co., C.ACal., 218 F 2d 562. 

Noerr Motor Freight, Inc. v. 
Eastern R. R. Presidents Confer¬ 
ence, D C.Pa., 155 F.Supp. 768. 

34. U.S.—Byrne v. Pennsylvania R. 
Co., C.A.Pa., 262 F 2d 906—Maho¬ 
ney v. New York Cent R. R., C.A. 
N.Y., 234 F2d 923—Jahn v. Ped- 
rick, CAN.Y., 229 F.2d 71. 

Noerr Motor Freight, Inc. v. 
Eastern R. R. Presidents Confer¬ 
ence, D.C.Pa., 155 F.Supp. 768. 
Cumulative evidence as to experi¬ 
ments 

In action by automobile passenger 
against automobile manufacturer for 
injuries allegedly caused by manu¬ 
facturer’s alleged negligence in 
equipping automobile with defective 
tie rod, exclusion of further testimo¬ 
ny of manufacturer’s second expert 
witness concerning experiments in¬ 
volving breaking of many tie rods 
under conditions similar to those 
existing at time of accident was not 
so manifestly unjust as to amount 
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and it is discretionary with the court whether to 
exclude or admit testimony which is merely repeti¬ 
tive and cumulative.^5 restricting the cumulative 
evidence Avhich may be presented, the court may re¬ 
quire that a witness who is called to relate the same 
facts as have been stated by a prior witness merely 
corroborate what the prior witness has said,^^ but 
this does not constitute a restriction on the scope 
of the cross-examination of such witness. 

The discretion which a court has in the conduct 
of a trial is not abused by the exclusion of irrelevant 
testimony,and when it is contended that evidence 
offered in a case is too remote in point of time, 
the ruling on the admission of such evidence is 
generally left to the sound discretion of the trial 
court,and the decision will depend in a large part 
on the issues of the case.^t) jf the introduction of 
testimony would result in a confusion of issues, or 
inject many new controversial points collateral to 
the issues, or if it would tend to generate surprise, 
or undue prejudice disproportionate to the useful¬ 
ness of the evidence, it should not be admitted, 
and this is a decision to be made by the trial court 
in the exercise of sound discretion. ^2 Furthermore, 
it is within the discretion of the court to exclude evi¬ 
dence that is offered at such a late stage of the trial 
that the opposing party will not have an opportunity 
to explain it,^^ and if it would unduly prolong the 
trial to afford the opposing party an opportunity to 

to an abuse of discretion in view of 
fact that such testimony would have 
been the same as that of a preced¬ 
ing: expert witness. 

U.S—Kanatser v. Chrysler Corp , C. 

A.Okl., 199 F.2d 610, certiorari de¬ 
nied 73 S.Ct. 388, 344 U.S. 921, 97 
LEd. 710. 

35. Expert testimony 

US—Gifiin v, Ensig'n, C A.Pa., 234 
F2d 307. 

'Statements made Tby injured person 
to doctors 

Where several doctors testified as 
to injuries plaintiff received and each 
related statement made by plaintiff, 
it was discretionary with the court 
whether each doctor should be per¬ 
mitted to repeat such statements. 

U.S.—Louisiana & A. Ry. Co. v. John¬ 
son, CA.La., 214 F.2d 290, certio¬ 
rari denied 75 S.Ct. Ill, 348 U.S. 

875, 99 L.Ed. 688. 

36. U.S.—^Joseph V, Krull Wholesale 
Drug Co., D.C.Pa., 147 F.Supp. 250, 
affirmed, C.A., 245 P.2d 231- 

37. U S.—Joseph v. Krull WTiolesale 
Drug- Co., supra. 

38. U S.—Bish v. Employers Liabil¬ 
ity Assur. Corp., C.A.La., 236 F.2d 
62. 

JPayment of insurance 

In action for injuries sustained in 


explain the evidence, it may be excluded,^^ although 
it has been said that this is a discretion more often 
honored in the breach than in the observance.^^ 

The rules of evidence relating to the admission or 
exclusion of evidence are intended primarily for the 
purpose of withdrawing from a jury matter which 
might improperly influence the verdict,and ques¬ 
tions with respect to the admission or exclusion of 
evidence are relatively less important in a case tried 
to the court without a jury,^'^ and such rules are 
not intended for the trial judge who is presumed 
to act only on proper evidence.^^ 

It is an inherent function of the trial court to 
determine the facts on which the admissibility of 
evidence in a case depends,and the court is bound 
to perform this function.^^ The direction of the 
orderly presentation of evidence is within the discre¬ 
tion of the trial court,and the court may deter¬ 
mine on its own motion what is and what is not 
legal evidence in a factual question which it is called 

on to decide.52 

Deferring rulings on admissibility. The trial 
judge has a broad discretion in deferring rulings on 
the admissibility of evidence,53 although, when such 
rulings are reserved, they should be made before 
conclusion of the trial.5^ Under the former Equity 
Rules the trial court could properly hear evidence 
offered, although doubtful of its admissibility.55 

Dredging Co. v. Moran. Towing & 
Transp. Co., C.A.N.Y, 196 F 2d 

1002, rehearing denied 200 P,2d 
603. 

45. U.S —Sternberg Dredging Co. v. 
Moran To'wing & Transp. Co., su¬ 
pra. 

46. U.S —U. S. V. E. I- Du Pont De 
Nemours & Co., D.C Ill., 126 F. 
Supp. 27. 

47. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co , supra. 

48. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co , supra. 

49. U.S.—Zimmerman v. Poindex¬ 
ter, D.C.Hawaii, 74 F.Supp. 933. 

50. U.S.—Zimmerman v. Poindexter, 
supra. 

51. U S.—^Atlantic Greyhound Corp, 
V. Eddins, C.A.S.C., 177 F.2d 954. 

52. U.S.—Strode v. Commercial Cas. 
Ins, Co., D.C.Ky., 102 F.Supp. 240, 
affirmed, C.A., 202 F.2d 599. 

53. U.S.—^Anglo California Nat. 
Bank of San Francisco v. Lazard, 
C.C.A.CaL, 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 
84 L.Ed. 521. 

54. U.S.—Kershaw v. Julien, C.C.A. 
Kan., 72 F.2d 628. 

U.S.—Kershaw v. Julien, supra. 


collision between two trucks, court 
properly refused to permit defendant 
to show as defense that insurance 
carrier of one of plaintiffs paid de¬ 
fendant and passengers in his truck 
damages sustained by them in acci¬ 
dent. 

U S.—Fischler v. Lojeski, D.C.Pa., 143 
F.Supp. 684, 

39. U S.—Henwood v. Chaney, C.C A. 
Mo., 156 F.2d 392, certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760, 91 
LEd. 655. 

D.C —^U. S. V. Maryland and Virginia 
Milk Producers Ass’n, D.C., 20 F.R. 
D 441. 

40. D.C.—U. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass’n, supra. 

41. U.S.—Gonzales v. United Fruit 
Co, C.A.N.Y., 193 P.2d 479—Brig¬ 
ham Young University v. Lilly- 
white, C-AUtah, 118 P.2d 836, 137 
A.L.R. 598, certiorari denied 62 S. 
Gt. 73, 314 U.S. 638, 86 L.Ed. 512. 

42. U.S.—Gonzales v. United Fruit 
Co., C.A.N.T., 193 P.2d 479. 

43. U.S.—U. S. V. E. I. Du Font De 
Nemours & Co., D.C.IIL, 126 F. 
Supp. 27. 

44. U.S.—Gallis V. Peelle Co., C.A. 

N.Y., 264 P.2d 663—Sternberg 
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Duty to call witnesses. There is no obligation 
on the part of defendant to call witnesses. 

Explanation or limitation of use. Evidence ten¬ 
dered in a case may be of such a nature that if it 
is ruled to be admissible it should be accompanied by 
an explanation or limitation as to the purpose for 
which it may be used.^*^ This requirement exists 
where evidence is admitted which has only little rele¬ 
vancy to the issues of the case,^s or where evidence 
is admitted as to experiments conducted for the 
purpose of presenting the evidence at the trial, 
or where an exhibit is admitted which is intended 
to be merely for the convenience of the jury and 
is not intended to be an element of proof.^*^ 

Discretion as to declaring mistrial. It is largely 
within the discretion of the trial court whether oc¬ 
currences complained of are of such a nature as to 
warrant declaring a mistrial,and if there is im¬ 
proper conduct on the part of a witness, and the 
harm may be cured by an instruction to the jury 
which is given, it would be improper to declare a 
mistrial. 

Interpreters. In accordance with the general rules 
as to the examination of witnesses through the 
medium of interpreters, stated in Witnesses § 326, 
the services of an interpreter need not be provided 
for a witness who, although having difficulty with 
the English language, shows a sufficient command of 


the language so that his answers to the propounded 
questions are sufficiently responsive.®^ 

Evidence at other trial or hearing. On a trial of 
equitable issues in a case after trial of the legal is¬ 
sues therein by a jury, the court may take the evi¬ 
dence received in the jury trial for any bearing on 
the equitable issues without permitting reiteration of 
such evidence.®^ However, any evidence exclud¬ 
ed at the jury trial may again be offered for its bear¬ 
ing on the equitable issues.®® 

In a jury case when testimony has been presented 
and the jury are unable to agree and are dismissed, 
the evidence that Vv^as given is no longer alive as 
evidence in the case,®® and the testimony that was 
given does not continue as testimony in the breast 
of the trial judge for application to any trial of 
the case, either to another jury or to the judge in a 
summary or regular trial.®^ 

ExhibitSj writings^ or drawings. It is not indis¬ 
pensable that an exhibit be offered and admitted 
in evidence by any precise words,®® and if it is clear 
that an exhibit is being offered for consideration 
as evidence and that it is being received and con¬ 
sidered as such, it is evidence and a part of the trial 
proceedings;®^ but a document, paper, or other writ¬ 
ing which has not been introduced into evidence in 
the case does not constitute evidence.'^® Whether 
writings or drawings referred to in a document 


56. U.S.—Simpson v. Standard Oil 
Co. (N.J.), C.A.N.T., 22Z F.2d 306. 

Burden of proof see supra § 448. 
Comment by counsel on failure to 
call witnesses see supra § 925. 
Effect on burden of proof of peculiar 
knowledge or control of evidence 
generally see Evidence § 113. 
Presumption arising from failure to 
call witness generally see Evidence 
§ 156. 

57. U.S,—Complete Auto Transit, 
Inc. V. Floyd, C.A.Ga., 249 F.2d 
396, certiorari denied 78 S.Ct. 913, 
356 U.S. 949, 2 L.Ed 2d 843—Ameri¬ 
can Vitrified Products Co. v. Wyer, 
C.A.Mich., 221 P.2d 447—Fuller v. 
King, C.A.Mich., 204 F.2d 586. 

58. U.S.—^Fuller v. King, supra. 

59. Explanation as to weight and 
worth 

In action for wrongful death as re¬ 
sult of collision between tractor and 
motor vehicle carrier, evidence con¬ 
cerning results of experiment car¬ 
ried on to determine whether tractor 
should have been visible to driver of 
motor vehicle carrier should be re¬ 
ceived with caution, and proper ex¬ 
planation of its weight and worth 
should be given to jury. 

U.o.—Complete Auto Transit, Inc. v. 
Floyd, C.A.Ga., 249 F.2d 396, cer¬ 


tiorari denied 78 S Ct. 913, 356 U.S. 

I 949, 2 L.Ed.2d 843. 

60. U.S —^American Vitrified Prod¬ 
ucts Co. V. Wyer, C.AMich., 221 F. 
2d 447. 

61. U.S.—Franklin v. Shelton, C.A. 
Okl., 250 F.2d 92, certiorari denied 
78 S.Ct. 544, 355 U.S. 959, 2 L.Ed. 
2d 533. 

62. U.S,—Allen v. First Nat. Bank 
of Atlanta, C.A Ga., 169 F.2d 221. 

63. U.S.—^Kane v. American Tank¬ 
ers Corp. of Delaware, C.A.N.T,, 
219 F.2d 637. 

64. U.S.—Ford v. C, E. Wilson & 
Co, D.C.Conn, 30 F.Supp. 163. 

65. U.S.—Ford v. C. E. Wilson & 
Co., supra. 

66. U.S.—Guerrero v. American-Ha- 
waiian S.S. Co., C.A.CaL, 222 F.2d 
238, 242. 

67. U.S.—Guerrero v. American-Ha- 
waiian S.S. Co., supra. 

Possible uses 

“Possibly, it could have been set up 
in an affidavit as evidence amounting 
to an admission m aid of a summary 
trial, or have been used on cross-ex¬ 
amination, or it could have been ad¬ 
mitted by stipulation, but not merely 
because the court heard the testimo- I 
ny given at another trial in which | 
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the same judge presided can it be 
brought in as evidence in aid of the 
new pleading at a different trial ” 
U.S —Guerrero v. American-Hawai- 
ian S S. Co., supra. 

68. U.S.—Hastings v. Reynolds Met¬ 
als Co., C.C.A.I11., 165 F2d 484. 

Accepted reoffer of exhibit 

Where exhibit was offered in evi¬ 
dence but court deferred its ruling 
and, before conclusion of trial, ex¬ 
hibit was reoffered and reoffer was 
accepted, exhibit was in evidence. 

U.S—Bigelow V. RKO Radio Pic¬ 
tures, C.C.A.I11., 150 F2d 877, re¬ 
versed on other grounds 66 S.Ct. 
574, 327 U.S. 251, 90 L.Ed. 052. 
rehearing denied 66 S.Ct. 815, 327 
U S. 817, 90 L.Ed. 1040. 

69. Not made part of record 

Where document was ordered ad¬ 
mitted in evidence, leave was given 
to file a photostatic copy of it, par¬ 
ties treated it as in evidence and 
findings were in part based on it, 
document was in evidence although 
neither original nor copy was made 
a part of the record. 

U.S.—Hastings v. Reynolds Metals 
Co., C.C.A.I1L, 165 P2d 484. 

70. ITnexplained presence in file 

Where record merely showed that 
certain documents appeared in file 
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must be produced before the document is admitted 
into evidence depends on whether the instruments 
referred to are necessary to an understanding of 
the profered document, and on such matters the 
trial court^s discretion normally controls.'^^ If the 
court will take judicial notice of matter that is con¬ 
tained in a pamphlet or other writing, it is not im¬ 
proper to refuse to admit in evidence the pamphlet 

or writing.“^2 

§ 936. Separation or Exclusion of Witnesses 

The question of the separation or exclusion of wit¬ 
nesses rests in the discretion of the court. 

In accordance with the general rule stated in Trial 
^ 65, the question of the sequestration or exclusion 
of witnesses in the trial of a case in the federal 
courts rests in the sound discretion of the trial 
judge.'^3 Such discretion is not abused by the court’s 
refusing to exclude a witness on the mere desire of a 
party.After witnesses have been placed under 
the rule and excluded from the courtroom, in the 
exercise of discretion the court may permit one or 
more witnesses to remain in the courtroom and if 
the court permits a witness of one of the parties 
to remain in the courtroom, it does not follow 
that it is an abuse of discretion not to permit a wit¬ 
ness of the other party to remain in the courtroom.'^^ 

I 937. Offer of Proof 

When evidence is tendered by a party and Is ruled 
to be inadmissible, the party may be required to make 
an offer of proof to preserve the question on appeal; 
and an offer of proof is a method sometimes employed 
to determine the nature of the proof that will be admit¬ 
ted in the trial of a case. 

Rule 43 (c) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that in an action tried 
by a jury, if an objection to a question propounded 
to a witness is sustained by the court, the examining 


attorney may make a specific offer of what he ex¬ 
pects to prove by the answer of the witness. The 
court may require the offer to be made out of the 
hearing of the jury. The court may add such other 
or further statement as clearly shows the character 
of the evidence, the form in which it was offered, 
the objection made, and the ruling thereon. In ac¬ 
tions tried without a jury the same procedure may be 
followed, except that the court on request shall take 
and report the evidence in full, unless it clearly ap¬ 
pears that the evidence is not admissible on any 
ground or that the witness is privileged. The re¬ 
quirements of this Rule are but a codification of prior 
and accepted practice.'^ 

When a party tenders evidence which the court 
considers irrelevant, immaterial, or otherwise inad¬ 
missible, the party must be given ample opportunity 
to put in the record a fair statement of what is 
intended to be proved.^^ The court may require 
the party to make an appropriate offer of proof 
before the tendered evidence will be received,'^® 
and the court may exclude such evidence when such 
an offer is required but not made,^^ or, if made, is 
insufficient to show that the proffered evidence is 
admissible.^^ 

If the significance of excluded evidence is not 
obvious, the offer of proof must be made to pre¬ 
serve the question on appeal,^^ the obvious 

purpose of an offer of proof is to permit the exam¬ 
ining aftorney to make such a record that an appel¬ 
late court can determine whether there was re¬ 
versible error in the exclusion of the proffered evi- 
dence.s^ 

The failure of a party to make an offer of proof 
as required by Rule 43 (c) is not necessarily fatal, 
since an offer of proof as to excluded evidence is not 
essential if it is otherwise clear what the alleged 


but were not officially marked as ex¬ 
hibits and their presence in file was 
unexplained, such documents did not 
constitute evidence. 

U.S.—Kansas Federal Credit Union 
V. Niemeier, C.A.Kan., 227 F.2d 287. 

71. D.C.—Bendix Aviation Corp. v. 
Smiths America Corp., 248 F.2d 
621, 101 U.S.APP.D.C. 299. 

72. U.S.—Pehrson v. C. B. Lauch 
Const. Co., C.A.Idaho, 237 F.2d 269. 

73. U.S.—^Williams v. Atlantic Coast 
Dine R. Co., C.A.Ga., 190 F.2d 744 
—West V. Schwarz, C.A.I11., 182 P. 
2d 721, certiorari denied 71 S.Ct. 
67, 340 U.S. 830, 95 L.Ed. 609— 
Baltimore American Ins. Co. of 
New York v. Pecos Mercantile Co., 
C.aA.N.M., 122 P,2d 143. 


74. U.S.—Baltimore American Ins. 
Co. of New York v. Pecos Mercan¬ 
tile Co., supra. 

75. U.S.—^Williams v. Atlantic Coast 
Dine R, Co., C.A.Ga., 190 P.2d 744. 

76. U.S.—Williams v. Atlantic Coast 
Dine R. Co., supra. 

77. U.S.—Downie v. Powers, C.A. 
Okl., 193 P.2d 760. 

78. U.S.—^Pennsylvania Dumbermens 
Mut. Pire Ins, Co. v. Nicholas, C.A. 
Fla., 253 F.2d 504. 

79. U.S.—U. S. V. Mills, aA.Ark., 237 
F.2d 401—^Franklin v. Mortgag-e 
Guaranty & Security Co., C.C.A. 
Cal., 57 F.2d 834. 

80. U.S.—Hawkins v. Missouri Pac. 
R. Co., C.A.Ark., 188 P.2d 348— 
Franklin v. Mortgage Guaranty & 
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Security Co., C.C.A.Cal., 57 P.2d 
834. 

81. U.S.—Talon, Inc. v. Union Slide 
Fastener, Inc., C.A.Cal., 266 F.2d 
731—Sulentich v. Interlake S. S. 
Co., C.A.I11., 257 P.2d 316, certio¬ 
rari denied 79 S.Ct. 125, 358 U.S. 
885, 3 D.Ed.2d 113, rehearing denied 
79 S.Ct. 311, 358 U.S. 938, 3 D.Ed.2d 
310. 

82- U.S.—^Downie v. Powers, C.A. 
Okl., 193 P.2d 760. 

83. US.—Pennsylvania Dumber¬ 
mens Mut. Pire Ins. Co. v. Nicho¬ 
las, C.A.Pla., 253 P.2d 504—^Dow- 
nie V, Powers, C.A-OkL, 193 F.2d 
760. 

84. U.S.—^Maguire v. Federal Crop 
Ins. Corp,, C.A.Da., 181 P.2d 320. 
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error in excluding the evidence is.^^ However, the 
court may not defy the provisions of Rule 43 (c), 
or ignore its mandate,although there may be such 
a flagrant abuse of the privileges of the Rule as to 
justify the curtailment of proffers in the interest 
of the administration of justice.^'^ 

Offer to determine nature of proof which may be 
offered. It may be proper for a party to make an 
offer of proof as to certain facts although no ques¬ 
tion has been propounded to a witness on which to 
base the offer,SS or even without first calling a wit¬ 
ness to give the evidence the offer of proof 

must have been made in good faith. Thus, an of¬ 
fer of proof may be employed as a means of having 
determined the nature of the proof that may be ad¬ 
duced at the trial, and may not be intended to bring 
up for determination what particular item of evi¬ 
dence will or will not be admitted,^^ and an offer 
of proof may be made in advance of the trial and 
ruled on at that time.^^ When a party seeks to 
present a considerable amount of evidence on a 
particular theory of the case, and the opposing 
party objects that such evidence is neither material 
nor relevant to the issues involved, an offer of 
proof may be proper to show that the evidence is 


material and relevant,^^ and the court may deter¬ 
mine that the party offering the evidence shall have 
an opportunity to present his theory of the case, al¬ 
though the court does not determine by its ruling 
what particular evidence may or may not be ad¬ 
missible as the trial progresses. 

§ 938. Order of Proof 

It is discretionary with the trial judge as to the 
order in which issues will be tried and the order in 
which proof will be introduced. 

Determining the order of trial of issues is a 
function reserved to the trial judge,^5 and, in ac¬ 
cordance with the general rule stated in Trial § 94, 
the order of proof, or the order in which evidence 
should be introduced in the trial of a case in the 
federal courts, rests in the sound discretion of the 
trial judge,^^ and, in fact, it has been said that the 
trial court has absolute judicial discretion as to the 
order of proof.^'^ The customary order of present¬ 
ing evidence is not immutable, and is subject to the 
permeating objective of litigation to give opportunity 
for full disclosure of all facts in order to render a 
just determination,^^ and to this end discretion re¬ 
poses in the court to admit or reject evidence prof¬ 
fered out of context, but mindful that no preju- 


85. U S.—Mag’uire v. Federal Crop 
Ins. Corp., supra. 

86. U S.—Downie v. Powers, C.A. 
Okl, 193 P 2d 760. 

87. U.S.—Downie v. Powers, su¬ 
pra. 

88. U.S.—^Missouri Pac. Ry. Co. v. 
Castle, Neb., 172 F. 841, 97 C.C.A. 
124. 

89. U.S.—Scotland County v. Hill, 
Mo., 5 S.Ct. 95, 112 U.S. 186, 28 
L.Ed, 692. 

90. U.S.—Scotland County v. Hill, 
supra. 

Missouri Pac. Ry. Co. v. Castle, 
Neb., 172 F. 841, 97 C.C.A. 124. 

91. Motion to strike documents as 
profifer of proof 

In anti-trust litigation where gov¬ 
ernment indicated it would introduce 
m evidence mass documentary proof, 
and defendant moved to strike all 
documentary exhibits offered by gov¬ 
ernment or, in the alternative, for an 
order directing government to file 
list of not to exceed three hundred 
exhibits on which it would primarily 
rely and striking all other exhibits, 
trial judge stated: “I have conclud¬ 
ed a court should be careful not to 
thwart the privilege of a litigant to 
make an offer of proof, for the pre¬ 
cise matter decided here deals with 
a proffer of proof. It does not deal 
nor is it intended to deal with what 
particulai document is admissible or 


what will, in fact, be considered by 
the court in arriving at its decision 
of the merits of the case.” 

U.S.—U. S. V. E. I. Du Pont De Ne¬ 
mours* & Co., D.C.Del., 10 F.R.D. 
618. 

92. Ibefusal to permit introduction 
of evidence 

Where, in an action for death of 
decedent who was thrown out of roll¬ 
er coaster operated by defendant, and 
prior to commencement of trial and 
out of presence of jury, court enter¬ 
tained offers of proof and ruled on 
them, refusal to permit jury to view 
roller coaster, to permit use of scale 
model of roller coaster, and to permit 
evidence to be introduced of previ¬ 
ous and subseqent accidents on same 
coaster and of death of employee 
while testing coaster was not im¬ 
proper exercise of discretion by trial 
judge. 

U.S—Yoham v. Rosecliff Realty Co., 
C.A.N.J., 267 F.2d 9. 

93. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., D.C.Del., 11 F.R.D. 
374. 

94. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., supra. 

Commeut ou evidence as introduced 
In anti-trust suit, at time a piece 
of documentary proof was received in 
evidence, court, in exercise of discre¬ 
tion, would permit both parties then 
to comment fully on any portion of 
writing which each party thought 
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relevant to issues which he contends 
are before the court. 

U.S.—^U. S. V. E. I. Du Pont De Ne¬ 
mours & Co, D.C.Del., 11 F.R.D. 
132, modified on other grounds 11 
F.RD. 311. 

95. U.S—Gross v. U. S., C.A.Cal., 
201 F.2d 780. 

96. U.S.—^Vaughan v. Texas Branch¬ 
es. C.C.A.Tex.. 112 F.2d 536—Anglo 
California Nat. Bank of San Fran¬ 
cisco V. Hazard, C.CA.Cal., 106 F. 
2d 693, certiorari denied 60 S.Ct. 
379, 308 US. 624, 84 L Ed. 521. 

Wolfe V. National Lead Co., D.C. 
Cal., 15 F.R.D. 61. 

Proof of contract before damage 
from breach 

In action for breach of alleged 
contract wherein trial court required 
plaintiff first to prove the contract 
and its breach before offering any 
evidence as to measure of damages 
and plaintiff failed to establish exist¬ 
ence of the contract, court properly 
refused to hear evidence as to dam¬ 
ages and directed verdict for defend¬ 
ants. 

U.S.—^Vaughan v. Texas Branches, C. 
C.A.Tex., 112 F.2d 536. 

97. U.S.—Plintkote Co. v. Lysfjord, 
C.A.Cal., 246 F.2d 368, certiorari 
denied 78 S.Ct. 54, 355 U.S. 835, 2 
L.Ed.2d 46. 

98. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., D.C.Ill., 126 F. 
Supp. 27. 
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dice should be suffered by the one against whom 
the evidence is offered.^^ 

If the trial judge believes that the proper course 
in the trial of a case is to allow evidence to be 
introduced subject to its being connected up at a 
later time, that is his prerogative and such a ruling 
is not necessarily erroneous,^ and in exercise of its 
discretion the court may admit evidence subject to 
a subsequent motion to strike if it should later appear 
that the evidence was inadmissible.^ So, evidence 
inadmissible at the time it is offered may be received 
'On condition that the party offering it will subse¬ 
quently introduce other evidence which will make it 
admissible,^ or evidence may be excluded because 
no proper foundation for it has been laid, but on con¬ 
dition that if a proper foundation is subsequently 
laid, the evidence may thereafter be offered.^ 

Objections to evidence received on condition of 
other proof are waived unless later renewed by a 
motion to strike.^ 

§ 939. Evidence Admissible on Rebuttal and 
Surrebuttal 

As a general rule, on rebuttal the court will not 


permit the introduction of evidence which could have 
been properly presented in the establishment of the case 
in chief; but this rule may be relaxed in the discretion 
of the court. 

Pursuant to the general principles governing the 
orderly presentation of evidence, discussed in Trial 
§§ 94-112, the primary rule on rebuttal is to exclude 
all evidence which has not been made necessary by 
the opponent’s case,^ and evidence which is properl\' 
part of the case in chief should be introduced at 
the time of the proof of the case in chief, and should 
not be reserved until rebuttal.'^ The primary rule 
may, however, be relaxed at the discretion of the 
court,^ and it may constitute an abuse of discretion 
for the trial court to refuse to admit evidence in 
rebuttal solely because such evidence could have been 
admitted in the presentation of the case in chief.^ 

In the exercise of judicial discretion, the court 
in a proper case may admit in rebuttal evidence 
which more properly should have been introduced 
in chief,particularly if, in the admission of such 
evidence in rebuttal, no prejudice results to the party 
against whom the evidence is admitted,as in the 
case of evidence which is merely cumulative to evi¬ 
dence admitted in the case in chief.On the other 


■99. U.S.—U. S. V. E. I. Du Pont De 

Nemours & Co., D.C.IIL, 126 F. 
Supp. 27. 

1 . U.S.—Plintkote Co. v. Lysfjord, 

CA.Cal., 246 F.2d 368, certiorari 
denied 78 S Ct. 64, 355 U.S. 835, 2 
L.Ed.2d 46. 

S. U.S.—Anglo California Nat. 
Bank of San Francisco v. Lazard, 
C.CA.Cal., 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 
84 LEd. 521. 

Affidavits 

In proceeding for conspiracy in re¬ 
straint of trade, affidavits submit¬ 
ted to Bureau of Internal Revenue in 
tax proceeding which affidavits con¬ 
tained statements of co-conspirators 
concerning acts done in furtherance 
of the conspiracy would be admitted 
against all conspirators subject to 
be stricken should no conspiracy be 
proved. 

XJ.s. — ^U. S. V. E. I. De Pont De Ne¬ 
mours & Co., D.C.Del., 107 P.Supp. 
824. 

3, Subsectuent proof of conspiracy 
U.S.—Anglo California Nat. Bank of 
San Francisco v. Lazard, C.C.A. 
Cal., 106 F.2d 693, certiorari denied 
60 S.Ct. 379, 308 U.S. 624, 84 LEd. 
521. 

Tinder former Equity Rules 

Under Equity Rules, Rule 46, evi¬ 
dence of damage is legally admissi¬ 
ble without previous proof of legal 
injury, plaintifC being permitted to 


show a damage, even though it be 

ultimately found that he sustained 

no legal injury. 

U.S.—Pennsylvania R. R. System and 
Allied Lines Federation No. 90 v. 
Pennsylvania R. Co., D.C.Pa., 296 
F. 220, affirmed, C.C.A., Pennsyl¬ 
vania System Board of Adjustment 
of Brotherhood of Railway and 
Steamship Clerks, Freight Hand¬ 
lers, Express and Station Employes 
V. Pennsylvania R. Co, 1 F.2d 171, 
affirmed 45 S.Ct. 312, 267 US. 219, 
69 L.Ed. 581, and Pennsylvania 
Railroad System and Allied Lines 
Federation No. 90 v. Pennsylvania 
R. Co., 45 S.Ct. 307, 267 U.S. 203, 69 
L.Ed. 574. 

4. U S.—Redman v. U. S., C.C.A.Md., 
136 F.2d 203. 

5. U.S.—^Anglo California Nat. 
Bank of San Francisco v. Lazard, 
C.CA.Cal-, 106 F.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 
84 L.Ed. 521. 

6. U.S-—Zurich v. Wehr, C.C.A.Pa., 
163 F.2d 791—Friend v. Commis¬ 
sioner of Internal Revenue, C C.A.7, 
102 F.2d 153. 

7. U.S.—^Aloran v. Philadelphia 
Transp. Co., D.C.Pa., 162 F.Supp. 
106—^U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.I11., 126 P.Supp. 
27. 

8. U.S.—Zurich v. Wehr, C.C.A.Pa., 
163 F.2d 791—Friend v. Commis¬ 
sioner of Internal Revenue, C.C.A.7, 
102 F.2d 153. 


9. U.S.—Smith v. Dravo Corp., C.A. 
Ill., 203 F.2d 369. 

10. U.S.—U. S V. E. I. Du Pont De 
Nemours & Co., D.C Ill., 126 F.Supp. 
27. 

11. U.S.—U. S. V. E. 1. Du Pont De 
Nemours & Co., D.C Ill, 126 F. 
Supp. 27. 

Authorized departure from custom¬ 
ary procedure 

“It is also clear that most of pe¬ 
titioners’ testimony in rebuttal could 
have been put in originally in their 
case in chief. However, we are con¬ 
vinced that counsel for petitioners 
reasonably labored under the impres¬ 
sion that in rebuttal he would be 
permitted to recall his expert wit¬ 
nesses. Under such circumstances, 
since neither surprise nor injustice 
could have occurred to the respond¬ 
ent, fair play itself compelled a de¬ 
parture from the customary rules of 
procedure. In its nature the testi¬ 
mony in rebuttal contradicted the re¬ 
spondent’s witnesses. The fact that 
it might have been offered in chief 
did not preclude its admission in re¬ 
buttal.” 

U.S.—Zurich v. Wehr, C.C.A.Pa., 163 
F.2d 791, 795—Friend v. Commis¬ 
sioner of Internal Revenue, C.C.A.7, 
102 F.2d 153, 155. 

12. U.S.—^U. S. V. B. I. Du Pont De 
Nemours & Co., D.C.IIL, 126 F. 
Supp. 27. 
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hand, the court may exclude testimony of a witness 
called on rebuttal to relate facts which were a part 
of the case in chief, in the absence of a showing that 
the witness was not available during the presenta¬ 
tion of the case in chief,and the court may ex¬ 
clude the testimony of a witness called in rebuttal 
where such testimony is cumulative and unimpor¬ 
tant,^^ and the court may exclude such testimony 
even though it is shown that the witness was not 
discovered until during the trial.If evidence 
which properly should have been introduced at the 
time of presentation of the case in chief could not be 
introduced at that time for some cogent reason, but 
during the course of the trial that reason ceases 
to exist, the court, in the exercise of its discretion, 
may permit such evidence to be introduced in re¬ 
buttal.^ ^ 

Either party is entitled to introduce evidence to 
rebut that of his adversary, and for that purpose any 
competent evidence to explain, repel, counteract, or 
disprove the adversary's proof is admissible,and 
evidence which would not be admissible in the 
presentation of the case in chief may be admissible 
by way of rebuttal.^® 

The permissible range of testimony offered in 
rejoinder, or surrebuttal is to a large extent dis¬ 
cretionary with the court,!^ although ordinarily at 
that late stage in a trial only evidence to explain 
away new facts brought forward by the proponent 


in rebuttal, or evidence to impeach witnesses who 
testified in rebuttal, is properly admissible.^^^ 

§ 940. Reopening Case for Further Evidence 

After both parties have rested neither has a right 
to introduce further evidence, but the court has discre¬ 
tion to reopen the case for the reception of additional 
evidence, and this may be done where justice will be 
furthered thereby. 

At the trial of an action, after both parties have 
rested and the case has been submitted for judgment, 
neither party may, as a matter of right, introduce 
further testimony.^! This rule is not in all cases 
inflexible, and there is, and of necessity must be, 
a discretionary power vested in the court before 
which a trial is had to relax the operation of the 
rule when great injustice will be done by strict ad¬ 
herence to it;22 but even though reopening for 
further evidence is permitted in a proper case, it has 
been characterized as a ‘^pernicious practice.’’23 

A trial judge in a federal court possesses sufficient 
control over a cause in hearing before him to re¬ 
ceive additional evidence in his discretion, if by sO' 
doing justice is done,^^ and where justice will be 
furthered thereby, a motion to reopen the case for 
further evidence should be granted.25 In accord¬ 
ance with the general rule stated in Trial § 104, 
the question whether a case on trial in the federal 
courts should be reopened for the introduction of 


13. XJ.S,—Zurich v, Wehr, C.C.A.Pa,, 
163 F.2d 791. 

14. tJ.S.—^Van Dolah v. Mele, C.A. 
Alaska, 237 F.2d 166—Zurich v. 
Wehr, C.aA.Pa., 163 F.2d 791. 

15. XJ.S.—^Zurich v. Wehr, supra. 

16. XJ.S.—U. S. V. E. I. Du Pont De 
Kemours & Co., D.C.IIL, 126 F.Supp. 
27. 

17. XJ.S.—^Maguire v. Federal Crop 
Ins, Corp., C.A.La., 181 F.2d 320— 
Gray v. Pet Milk Co-, C.C.A.Ill., 108 
P.2d 974, certiorari denied Pet Milk 
Co. V. Gray, 60 S.Ct. 890, 309 U.S. 
688. 84 L.Ed. 1031. 

Lebeck v. William A. Jarvis, Inc., 

D. C.Pa., 145 F.Supp. 706, affirmed 
in part, reversed in part on other 
grounds, C.A., 250 F.2d 285—^XJ. S. v. 

E. I. Du Pont De Nemours & Co., 
D.C.IIL, 126 F.Supp. 27. 

18. U.S.—^Maguire v. Federal Crop 
Ins. Corp., C.A.La., 181 F.2d 320. 

19. U.S.—^F. W. Woolworth Co. v. 
Contemporary Arts, C.A.Mass., 193 

F. 2d 162, affirmed 73 S.Ct. 222, 344 
U.S. 228, 97 L.Ed. 276, motion de¬ 
nied 76 S.Ct. 37, 350 U.S. 810, 100 
L.Ed. 727. 

20. U.S.—F. W. Woolworth Co. v. 
Contemporary Arts, supra. 


21. U.S.—U. S. V. 3,376.1 Acres of 
Land in Laurel, Whitley, and Pul¬ 
aski Counties, Ky., D.C Ky., 27 F. 
Supp. 1023. 

U. S. V. E I. Du Pont De Ne¬ 
mours & Co., D C.I1L, 14 F.R.D. 341. 

22. U.S.—U. S. V. E. I. Du Pont De 
Nemours & Co., D.C.IIL, 14 F.R.D. 
341. 

23. U.S.—^R, F. C. V. Commercial Un¬ 
ion of America Corp., D.C.N.Y., 123 
FSupp. 748. 

Original statement and dissent 

(1) "The reopening of a case aft¬ 
er the trial is closed to permit fur¬ 
ther evidence is a pernicious prac¬ 
tice, but it is within the sound judi¬ 
cial discretion of the trial court in 
exceptional cases and is fatal to the 
trial only where there has been an 
abuse of that discretion.” 

U.S.—^Missouri Pac. Ry. Co. v, Oleson, 
Neb., 213 F. 329, 331, 332, 130 C.C. 
A. 31. 

(2) In a dissenting opinion it was 
stated, ‘T concur with the foregoing 
except the statement that the reopen¬ 
ing of a case after the trial is closed 
is a pernicious practice. Like every 
judicial power it should be carefully 
exercised to promote justice, but I 
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doubt that what has long been au¬ 
thoritatively settled as resting in the 
sound discretion of trial courts 
should be so characterized.” 

U.S.—Missouri Pac. Ry. Co. v. Oleson, 
supra. 

24. U.S.—St. Mary’s Bank v. Cianch- 
ette, D.C.Me., 99 F.Supp. 994. 

25. U.S.—Hahn v. Padre, C.A.Cal., 
235 P.2d 356—Southern Cotton Oil 
Co. V. U. S., C.C.A.La., 84 F.2d 509. 

Bowles V. Six States Coal Corp., 
D.C.Pa., 64 F.Supp. 651—U. S. v. 
3,376.1 Acres of Land in Laurel, 
Whitley, and Pulaski Counties, Ky.,. 
D.C.F 27 F.Supp. 1023. 

Absence of prejudice 

If a party by mere mistake or in¬ 
advertence omits to introduce a piece 
of testimony constituting an essen¬ 
tial link in the chain of evidence, and 
does not discover the mistake until 
he has closed his testimony, the 
court in its discretion may permit 
him to supply the omission, taking 
care to see that the adverse party 
is not prejudiced by the relaxation of 
the rule. 

XJ.S.—U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.IIL, 14 F.R.D. 
341. 
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new or additional evidence is peculiarly a matter for 
the discretion of the trial judge.-® 

While it has been said that Rule 59 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., dealing with 
new trials, has no application to a motion to reopen 
a case for further evidence,^7 it has also been said 
that a motion to reopen a case for the introduction 
of new or additional evidence is equivalent to a mo¬ 
tion for a new trial,28 or that Rule 59 governs the 
matter,29 and the provisions of that Rule may be 
considered in determining whether a case should be 
reopened for the reception of further evidence 20 

Ordinarily a court will grant a motion to reopen 
a case for further evidence where there are issues 
remaining which need further clarification,2i or 
where the testimony to be adduced relates to a 
change in conditions occurring since the close of the 


trial and where a statute has been enacted after 
a case has been tried but before it has been decided, 
and the statute may affect the result in the case, the 
court may properly permit the case to be reopened 
to allow the statute to be pleaded and additional 
proof introduced in connection with the statute.22 

Usually a court will not reopen a case for further 
evidence in the absence of any reason being given 
or showing made as to why the evidence sought 
to be presented was not obtained at a time when it 
could have been introduced during the trial,2^ and 
where a party has not shown diligence in procuring 
a witness the reopening may be denied.2 5 Generally 
a motion to reopen a case for further evidence must 
be based on newly discovered evidence,26 and there 
must be a showing by the moving party of what the 
additional evidence wdll be.27 


26. U.S.—Cranston v. Baltimore & O. 
R. Co., C.A.Pa., 258 F.2d 630— 
Welch V. Grmdle, C A.Cal., 251 F.2d 
671—S. H. Kress & Co. v. Aghnides, 
C.AN.C., 246 F.2d 718, certiorari 
denied 78 S.Ct. 261, 355 U.S. 889, 2 
L.Ed.2d 189—Pehrson v. C. B. 
Lauch Const. Co., C.A.Idaho, 237 
P.2d 269—N. L. R. B. v. Pacific 
Intermountain Exp. Co., C.A 8, 228 
F.2d 170, certiorari denied 76 S.Ct. 
850, 351 U.S. 952, 100 L.Ed 1476— 
Ditter V. Yellow Cab Co, C.A.Ill., 
221 P.2d 894—Chemical Delinting 
Co. V. Jackson, C.A.Tex., 193 P.2d 
123—Patterson v. National Life & 
Acc. Ins. Co., C.A.Ky., 183 F.2d 745 
—Blytheville Cotton Oil Co. v. 
Kurn, C.C.A.Tenn., 155 F.2d 467— 
Gas Ridge v. Suburban Agr. Prop¬ 
erties. C.C.A.Tex., 150 F.2d 363, re¬ 
hearing denied 150 F.2d 1020, cer¬ 
tiorari denied 66 S.Ct. 487, 326 U.S. 
796, 90 L.Ed. 485, rehearing denied 
66 S.Ct. 679, 327 U.S. 815, 90 L.Ed. 
1039, and 66 S.Ct 802, 327 U.S. 817, 
90 L Ed. 1040—Skinner Mfg. Co. v. 
Kellogg Sales Co., C.C.A.Neb., 143 
F.2d 895, certiorari denied 65 S.Ct. 
119, two cases, 323 U.S. 766, 89 L. 
Ed. 613. 

R F. C. V. Commercial Union of 
America Corp., D.C.N.Y., 123 F. 
Supp. 748. 

Refusal not abuse of discretion. 

(1) In general. 

U.S.—^Anzano v. Metropolitan Life 
Ins. Co. of New York, C.C.A.N.J., 
118 F.2d 430. 

(2) Where there is a failure of 
proof concerning an allegation indis¬ 
pensable to plaintiff's case, the court 
may decline to permit the case to be 
reopened to give plaintiff another 
opportunity to submit proof on such 
issue. 

U.S.—Cedar Creek Oil & Gas Co. v. 
Fidelity Gas Co., C.A.Mont., 249 ! 
F.2d 277, certiorari denied 78 S.Ct. j 
775, 356 US. 932, 2 LJE2d.2d 763. I 


State statute inapplicable 

Refusal to permit plaintiff to re¬ 
open case for additional proof, after 
he had rested and complaint had 
been dismissed, was held not error, 
notwithstanding state statute might 
require reopening of case. 

U.S.—Dietrich v. U. S. Shipping 
Board Emergency Fleet Corpora¬ 
tion, C.C.A.N.Y, 9 F.2d 733, certio¬ 
rari denied Dietrich v. U. S. Ship¬ 
ping Board Merchant Fleet Corpo¬ 
ration, 49 S.Ct. 82, 278 U.S. 647, 73 
L.Ed. 560. 

27. U.S.—Schick Dry Shaver v. Gen¬ 
eral Shaver Corporation, D.C.Conn., 
26 F.Supp. 190. 

23. U.S.—Blytheville Cotton Oil Co. 
V. Kurn. C.CA.Tenn., 155 F.2d 4 67. 

29. Within provisions of Rule 59 
In proceeding to cancel certificate 

of naturalization where court had 
rendered opinion, but had not made 
or filed findings of fact and conclu¬ 
sions of law or judgment, court 
would deny motion for new trial but 
would allow case to be reopened for 
reception of further evidence, and in 
so doing court stated that this was 
clearly within provisions of Rule 59. 
U.S.—U. S. V. Parisi, D.C.N.Y., 27 F. 
Supp. 922—U. S. V. Colangelo, D.C. 
N.Y., 27 F.Supp. 921. 

30. U.S.—Welch v. Grindle, C.A.Cal., 
251 F.2d 671. 

31. U.S.—Schick Dry Shaver v. Gen¬ 
eral Shaver Corporation, D.C.Conn., 
26 F.Supp. 190. 

32. U.S.—Clark v. Gifford-Hill & Co., 
D.C.La., 100 F.Supp. 879. 

33. US.—^Patton v. Roane-Anderson 
Co., C.A.Tenn., 192 P.2d 965. 

34u U.S.—^Welch V. Grmdle, C.A.Cal., 
251 F.2d 671—^Blytheville Cotton 
Oil Co. V. Kum, C.C.A.Tenn„ 155 
F.2d 467. 

ruU opportunity to develop 

Ordinarily the courts are not in- 
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dined to reopen a case where the 
party moving to reopen has had a 
long and full opportunity to develop 
the information he seeks to present, 
but failed to do so during the pend¬ 
ency of the trial. 

U.S.—S. H. Kress & Co. v. Aghnides, 
C.A.N.C., 246 F.2d 718, certiorari 
denied 78 S.Ct. 261, 355 U.S. 889, 2 
L.Ed.2d 189. 

35. U.S.—^Vevelstad v. Flynn, CA. 
Alaska, 230 F.2d 695, certiorari de¬ 
nied 77 S.Ct. 40, 352 U.S. 827. 1 L. 
Ed.2a 49. 

R. P. C. V. Commercial Union of 
America Corp., D.C.N.Y., 123 F. 

Supp. 748. 

36. U.S.—Blytheville Cotton Oil Co. 
V. Kurn, C.C.A.Tenn., 155 P.2d 467. 

Showing necessary 

Motion to reopen proceedings for 
the introduction of newly discovered 
evidence must show that the evi¬ 
dence was discovered since the trial, 
must show facts from which the 
court may infer reasonable diligence 
on the part of the movant, must show 
that the evidence is not merely cu¬ 
mulative or impeaching, must show 
that it is material, and must show 
that such evidence will probably pro¬ 
duce a different result. 

U.S.—Chemical Delinting Co. v. Jack- 
son, G.A.Tex., 193 P.2d 123. 

What constitutes 

On a motion to reopen proceedings 
for the introduction of “newly dis¬ 
covered evidence," that phrase is 
construed to refer to evidence of 
facts in existence at the time of the 
trial of which the aggrieved party 
was excusably ignorant. 

U.S.—Chemical Delinting Co. v. Jack- 
son, supra. 

37. U.S.—Vevelstad v, Flynn, C.A. 
Alaska, 230 F-2d 695, certiorari de¬ 
nied 77 S.Ct. 40, 352 U.S, 827, 1 U 
Ed.2d 49. 
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The court may decline to reopen a case where an 
unreasonable length of time has elapsed,where 
the reopening would be likely to confuse the jury 
and cause them to give undue weight to the addition¬ 
al testimony,S 9 where the evidence is merely cumu¬ 
lative,^^ where the evidence would have no effect 
on the result of the case,^i or where the proof would 
be of no assistance to the court^^ or jury.^^ 

Permission to supplement record. Where a case 
involving a number of plaintiffs is tried, and at 
the trial the court announces that if the record 
proves to be incomplete as to any plaintiff he would 
be given a reasonable time, after the entry of find¬ 
ings of fact and conclusions of law, to supplement 
the record, pursuant to such statement a plaintiff as 
to whom the record is incomplete may be given addi¬ 
tional time to supplement the record with additional 
proof which will complete the record as to him.^^ 

§ 941. Objections and Waiver Thereof 

A party who is aggrieved by a ruling of the court 
as to the admissibility of evidence must make known to 
the court his objection, and the objection must be of 
such a specific character as to indicate clearly the 
grounds on which the party relies, and a failure to ob- 


35B C.J. S. 

Ject may constitute a waiver of any objection the party 
may have. 

Rule 46 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., requires that a party must make known 
to the court his objections to the admissibility of 
evidence, and his grounds therefor,^^ and in this re¬ 
spect the Rule is a codification of the practice exist¬ 
ing at the time the Federal Rules of Civil Procedure 
were adopted.^® Objections to the admission of 
evidence must be of such a specific character as to 
indicate distinctly the grounds on which the party 
relies,and it has been said that this has always 
been the rule of practice in the federal courts. 
Accordingly, a trial judge, in ruling on objections 
to evidence, should be fully appraised of the grounds 
of the objection,^^ and the reason for this is to afford 
the other side full opportunity to obviate them at 
the time, if under any circumstances that can be 
done,^^ as, by the introduction of additional evi- 
dence.^^ 

Where an objection to the admissibility of evi¬ 
dence is specific it is deemed to be limited to the 
ground or grounds specified, and it does not cover 
others not specified.^^ Thus, if an objection to evi- 


38. Pourteen years 

U S.—General Am. Life Ins. Co. v. 
Anderson, C C.A Ky , 156 F.2d 615. 

39. U.S.—Ditter v. Yellow Cab Co, 
CA.Ill., 221 F.2d 894. 

40. U.S.—Welch V. Grindle, C.A.Cal, 
251 F.2d 671, 

U. S. V. Holtz, D.C.Cal., 54 F. 
Supp. 63, affirmed, C C.A., Kushn 
V. U. S., 162 F.2d 716, certiorari de¬ 
nied 68 set. 220, 332 U.S. 837, 92 
L.Ed. 409, and reversed on other 
grounds, C.C A., Bechtel v. U. S., 
176 F.2d 741, and reversed on other 
grounds Fix v. U. S , 176 F.2d 746. 
Unsubstantial and cumulative evi¬ 
dence 

U.S.—Penn Mut. Life Ins. Co. v. 
Fields, D.C.Cal., 81 F Supp. 54. 

41. U S —Peckham v. Family Loan 
Co., C.A Fla, 262 F.2d 422—Sears, 
Roebuck. & Co. v. Minnesota Mm. & 
Mfg. Co., C,A.N.C., 249 F.2d 66— 
S. H Kress Co. v. Aghnides, C.A. 
N.C., 246 F.2d 718, certiorari de¬ 
nied 78 S.Ct. 261, 355 U.S. 889, 2 L, 
Ed 2d 189—Chemical Delinting Co. 
V. Jackson, C.A.Tex., 193 F.2d 123 
—Standard Oil Co. v. Clark, C.C A. 
IST.Y., 163 F.2d 917, certiorari denied 
68 S.Ct. 901, 333 U.S. 873, 92 LEd. 
1149, and 68 S.Ct. 902, 333 U.S, 873, 
92 LBd. 1149—Machine Tool & 
Equipment Corporation v. Recon¬ 
struction Finance Corporation, C. 
C.A Or., 131 F.2d 547. 

Johnson v. U. S., D.C.Mont., 163 
F.Supp. 388—'Penn Mut. Life Ins. 
Co. V. Fields, D.C.CaL, 81 F.Supp. 
64—U. S. V. Holtz, D.C.CaL, 64 F. 


Supp. 63, affirmed, C.C.A., Kushn v. 

U. S., 162 F.2d 716, certiorari de¬ 
nied 68 S.Ct. 220, 332 U.S. 837, 92 
L.Ed 409, and reversed on other 
grounds, C.C A., Bechtel v. U. S., 
176 P.2d 741, and reversed on other 
grounds Fix v. U. S., 176 F.2d 746. 

42. U.S.—Lederhouse v. U. S., D.C. 
K.Y., 126 F.Supp. 217, reversed on 
other grounds, C.A., Courtney v. U. 
S., 230 F.2d 112, 58 A.L.R.2d 1444. 

43. U.S.—^Palm v. New York, N. H 
& H R. Co., CAN.Y., 200 F.2d 67 
—^Voltmann v. United Fruit Co., C. 
C.A.N.Y., 147 F.2d 514. 

44. U.S.—Walsh v. U. S , D.C.Pa , 156 
FSupp. 619. 

45. D.C—Johnston v. Reily, 160 F. 
2d 249, 82 U.S.App.D.C. 6. 

46. D.C.—Johnston v. Reily, supra. 

47. U.S.—^Employers Mut. Cas. Co. 

V. Johnson, C.A.Tex., 201 F.2d 153 
—Maulding v. Louisville & N. R. 
Co., C.C.A.I1L, 168 P.2d 880—Mor¬ 
eau V, Pennsylvania R. Co., C.C.A. 
Pa., 166 F.2d 543. 

D.C.—Johnston v. Reily, 160 P.2d 
249, 82 U.S.App.D.C. 6. 

Doctrine followed without exception 
in civil cases 

D C.—Johnston v. Reily, supra. 

48. D.C.—Johnston v. Reily, supra. 
Practice prior to adoption of Rules 
U.S.—Gilman v. Lamson Co., Mass., 

234 F. 507, 148 C.C.A. 273. 

49. U.S.—New Amsterdam Cas. Co. 
V. W. D. Felder & Co,, C.A.Tex., 
214 F.2d 825. 


Incomplete objection 

Objection which was made on 
ground that hypothetical question 
was incomplete, on ground that ques¬ 
tion invaded province of jury and 
on ground that question was a mat¬ 
ter of speculation and conjecture but 
which did not point out facts claim¬ 
ed to have been omitted from hy¬ 
pothetical question was properly 
overruled on ground that objection 
was incomplete. 

U.S.—Gremke v. Yellow Cab Co., C. 

A.IIL, 250 F.2d 865 
Objection not manifest 

Where no reason or ground for 
objection to evidence was specified 
or assigned, and none was so mani¬ 
fest that trial court could fail to 
understand it, objection came to 
naught, and court was warranted in 
disregarding it. 

U.S.—Dow V. U. S., for Use and Ben¬ 
efit of Holley, C.C.A.Utah, 154 P.2d 
707. 

50. D.C—Johnston v. Reily, 160 F.2d 
249, 82 U.S.AppD.C. 6. 

51. U.S.—Employers Mut. Cas. Co. v. 
Johnson, C.A.Tex., 201 P.2d 153. 

52. U.S.—Knight v. Loveman, Jo¬ 
seph & Loeb, Inc., C.A.Ala., 217 P. 
2d 717. 

Objection overruled 

(1) A specific objection to admis¬ 
sion of evidence which is overruled 
will be effective to extent of grounds 
specified, and no further. 

U.S.—Fairbanks, Morse & Co. v. Har¬ 
rison, D.C Ill., 68 F.Supp. 495— 
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dence only specifies lack of relevancy as the ground, 
and the evidence is relevant, the fact that the evi¬ 
dence might have been objected to as not authen¬ 
ticated in the manner required by law is not there¬ 
after available as a ground.53 An objection which 
goes only to the weight of testimony has no bearing 
on the admissibility of the testimony.54 When an 
objection to the admission of evidence has been with¬ 
drawn and the evidence admitted, thereafter the ob¬ 
jection may not be reinstated.^5 

The rule is well settled in the federal courts that 


when evidence which ordinarily would be inad¬ 
missible is offered and received without objection, 
the failure to interpose a timely objection consti¬ 
tutes a waiver of the objection,^^ and the evidence 
then is legally in the case, and entitled to due weight 
in determining the issues.This principle applies 
to hearsay evidence,^® to evidence which is incompe¬ 
tent,^^ and to secondary evidence and it is within 
the discretion of the trial court to allow evidence 
to stand, although it is not the best evidence, where 
the opportunity to object existed but w^as not exer¬ 
cised until after the testimony was given. the 


Norwood V. Great American Indem¬ 
nity Co., D.C.Pa., 51 FSupp. 832, 
affirmed, C.C.A., 146 F.2d 797, 

(2) If an objection to the admis¬ 
sion of evidence is made and over¬ 
ruled, and the objection names a 
g-round which is untenable, it cannot 
be availed of because there was an¬ 
other ground which was tenable and 
which might have been named but 
was not. 

U.S.—Fox Midwest Theatres v. 
Means. C.A.Mo., 221 F.2d 173. 

53. U.S,—Norwood v. Great Ameri¬ 
can Indemnity Co., D.C.Pa., 51 F. 
Supp. 832, affirmed, C.C.A., 146 F. 
2d 797. 

54. U.S.—State Farm Mut. Auto. 
Ins. Co. V. Bourne, C.A.La., 220 F. 
2d 921. 

55. U.S.—C. B. Snyder Realty Co. v. 
Sherrill-Noonan, Inc., C.A.Pa., 261 
F 2d 269. 

Reason for role 

To permit reinstatement would ut¬ 
terly confound orderly conduct of 
trial in its attempt to ascertain facts 
of a transaction or of an occurrence. 
U.S.—C. B. Snyder Realty Co. v. 
Sherrill-Noonan, Inc., C.A.Pa,, 261 
F.2d 269. 

56. U.S.—Gibson v. Elgin, J. & E. 
Ry. Co., C.A,Ind., 246 F.2d 834, cer¬ 
tiorari denied 78 S.Ct. 270, 355 U.S. 
897, 2 L.Ed.2d 193. 

American Sign & Indicator Corp. 
V. Schulenburg, D.C.Ill., 167 F.Supp. 
20 . 

Absence from trial 

Party duly noticed of trial may 
not immunize himself from finding 
based on hearsay to which he has 
proffered no objections by absenting 
himself from the trial. 

XJ.S.—^Archawski v. Hanioti, C.A.N.T., 
239 F.2d 806, certiorari denied 77 
S.Ct. 1283, 353 U.S. 984, 1 L.Ed. 
2d 1142. 

Clerical errors by plaintiff in de¬ 
scribing parties and their relation to 
events, even in pleading, were waived 
when no objection was made to evi¬ 
dence on that ground. 

U.S.—Bankers Indem. Ins. Co. v. 
Frigidaire Sales Corp., D.C.Mo., 113 
F.Supp. 405. 


Time of objection 

Objection to the competency of a 
lay witness to express an opinion is 
properly raised at the trial when the 
testimony is offered in evidence. 
U.S.—Kearns Coal Corporation v. U. 
S. Fidelity & Guaranty Co, C.C A 
N.T., 118 F 2d 33, certiorari denied 
61 S.Ct. 1099, 313 U.S. 579, 85 L. 
Ed. 1536. 

57. U.S.—Gibson v. Elgin, J. & E. 
Ry. Co., C.A.Ind., 246 F 2d 834, cer¬ 
tiorari denied 78 S.Ct. 270, 355 U.S. 
897, 2 L.Ed.2d 193—^Archawski v. 
Hanioti, C.A.N.Y., 239 F 2d 806. 

certiorari denied 77 S.Ct. 1283, 353 

U. S. 984, 1 L.Ed.2d 1142—Irvin Ja¬ 
cobs & Co. V. Fidelity & Deposit 
Co. of Md., C.A.Ill., 202 F.2d 794, 
37 AL.R.2d 889—El Paso Elec. Co. 

V. Surrency, C.A.N M., 169 P.2d 444 
—Hornin v. Montgomery Ward & 
Co., C.C.A.Pa., 120 F.2d 500. 

In re Gentile, D.C.Ky., 107 F. 
Supp. 476. 

Kvidence not nullity or void of proba¬ 
tive force 

Inadmissible evidence admitted 
without objection is not a nullity or 
void of probative force, but is to be 
given its natural probative effect as 
if it were admissible. 

U.S.—Diaz V. U. S., Philippine, 32 S. 
Ct. 250, 223 U.S. 442, 56 D.Ed. 500, 
Ann.Cas.l913C 1138. 

Daniel v. U. S., C.A.Tex., 234 
F.2d 102, certiorari denied 77 S.Ct. 
362, 352 U.S. 971, 1 L.Ed.2d 324— 
American Rubber Products Corp. 
V. N. D. R. B., C.A.7, 214 P.2d 47. 

Stafford v. Roadway Transit Co., 
D.C.Pa., 73 F.Supp. 458. 

Issue before court 

If evidence is introduced in a case 
without objection, issue raised by 
such evidence is then before court 
for determination. 

U.S.—Underwriters Salvage Co. of 
New York v. Davis & Shaw Fur¬ 
niture Co., C.A.C 0 I 0 ., 198 F.2d 450 
—El Paso Elec. Co. v. Surrency, 
C.A.N.M., 169 P.2d 444. 

Hunt Foods v. Gaer Bros., D.C, 
Conn., 88 F.Supp. 702—Shapiro v. 
Yellow Cab Co., D.C.Pa., 79 F. 
Supp. 348. 


Insufficient probative value 

Self-serving statement which would 
be inadmissible as hearsay if object¬ 
ed to but was admitted into evidence 
without objection was not of suffi¬ 
cient probative value to provide ba¬ 
sis for recovery. 

U.S.—U. S., for Use and Benefit of 
Burton Mill & Cabinet Works v. A. 
J. Rife Const. Co. & Associates, 

C. A.Tex., 224 F.2d 600. 

58. U.S.—Gibson v. Elgin, J. & E. 
Ry. Co., C.A.Ind.. 246 F.2d 834, 
certiorari denied 78 S.Ct. 270, 355 
U.S. 897. 2 LEd.2d 193—Archaw- 
ski V. Hanioti, C.AN.Y, 239 F.2d 
806, certiorari denied 77 S.Ct. 1283, 
353 U.S. 984, 1 L.Ed.2d 1142—Ap- 
perwhite v. Illinois Cent. R Co., 
CA.Mo, 239 F.2d 306—Daniel v. 

U. S., C.A.Tex., 234 F.2d 102. cer¬ 
tiorari denied 77 S.Ct. 362, 352 U.S 
971, 1 L.Ed.2d 324—Calmar S. S. 
Corp. V. Scott, C.A.N.Y., 197 F.2d 
795, vacated on other grounds 
Calmar S. S Corp. v, U. S., 73 S Ct. 
733, 345 U.S, 446, 97 L Ed. 1140 
and Calmar S. S. Corp. v. Scott, 
73 set. 739, 345 U.S. 427, 97 L.Ed. 
1125, rehearing denied 73 S.Ct. 
1110, 345 U.S. 971, 97 L.Ed. 1388, 
and conformed to, C.A., 209 F.2d 
852—Carr v. Standard Oil Co. (N. 
J), C.AN.Y., 181 F.2d 15, certio¬ 
rari denied 71 S Ct. 52, 340 U.S. 821, 
95 L.Ed. 603—Hornin v. Montgom¬ 
ery Ward & Co., C.C.A.Pa., 120 F.- 
2d 500. 

Stafford v. Roadway Transit Co., 

D. C.Pa, 73 F.Supp. 458. 

Inadmissible part not objected to 

Where a portion of a document was 
hearsay evidence and could have 
been objected to and so excluded, on 
failure to object to hearsay portion, 
entire document was in evidence. 
U.S.—Portman v. American Home 
Products Corp., C.A.N.Y., 201 F. 
2d 847. 

59. U.S.—In re Gentile, D.C.Ky., 107 
F.Supp. 476. 

60. Received in violation of best evi¬ 
dence rule 

U.S.—In re Gentile, supra. 

61. U.S.—Chicago & N. W. Ry. Co. 

V. Green, C.C.A.Minii., 164 F.2d 
65. 
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Other hand, if evidence is tendered which the court 
deems to be too remote, the court may, of its own 
motion, exclude it, even though it may have some 
nebulous distant relevancy to the issues of the case.®^ 
Where the parol evidence rule is not a rule of evi¬ 
dence but is a rule of substantive law, the terms of 
a written agreement may not be modified or altered 
by parol evidence of prior or contemporaneous oral 
negotiations, and the absence of an objection to the 
evidence is immateriai.^3 

A party may, by his acts or omissions, waive ob¬ 
jections to the admission or exclusion of evidence,^^ 
and an objection to the introduction of evidence may 
be waived if the party against whom the evidence 
is introduced offers evidence of the same charac- 
ter.65 Where a witness is permitted to testify with¬ 
out being sworn, the failure to object to the admis¬ 
sion of the unsworn testimony may constitute a 
waiver of the objection.^s a party, however, does 
not waive his objection to the exclusion of evidence 
offered where by his persistence counsel makes clear 
the importance which he attached to the ruling,^'^ 
and a party does not waive his objection to the ad¬ 
mission of evidence illegally obtained where he 
has no knowledge of the method by which the evi¬ 
dence was obtained until after the evidence has been 


introduced.^S 

If evidence tendered in a case is admissible only 
for a limited purpose, the failure to request an in¬ 
struction limiting the purpose for which the evi¬ 
dence may be used is a waiver of any objection to 
the use of the evidence generallyj^^t where a 
party has been precluded by the court from adduc¬ 
ing evidence which is admissible, and properly ob¬ 
jects to the ruling of the court, the failure of the 
party to object to an instruction of the court relative 
to the excluded evidence does not necessarily con¬ 
stitute a waiver of the reserved objection to the 
exclusion of the evidence 

§ 942. Striking Evidence from Case 

If inadmissible evidence Is admitted in a case, it 
may be stricken on seasonable motion. 

It is elementary that evidence which is admissible 
should not be stricken,and that evidence which 
should not have been admitted will be stricken on 
timely motion.It is also elementary that no mo¬ 
tion to strike will lie until the testimony or docu¬ 
ment sought to be stricken has been admitted into 
evidence, since until such time there is nothing to 
strike.'^S jn deciding a motion to strike evidence, 


62. D.C.—TJ. S. V. Maryland and Vir¬ 
ginia Milk Producers Ass'n, D.C., 
20 P.R.D. 441. 

63. U.S.—Anderson v, Owens, C.A. 
Alaska, 205 F.2d 940. 

64. U.S.—Hobart v. O'Brien, C.A. 
Mass., 243 F.2d 735, certiorari de¬ 
nied 78 set. 42, 355 U.S. 830, 2 
LEd.2d 42, rehearing denied 78 S. 
Ct. 139, 355 U.S. 879, 2 L.Ed.2d 
110 . 

Wilson V. Nu-Car Carriers, Inc., 
D.C.Pa., 158 P.Supp. 127, affirmed, 
C.A, 256 P.2d 332, 

Witness corroborating prior witness 
Where witness testified that tes¬ 
timony given by prior witness was 
correct, and objection was made to 
this ruling, objecting party was deem¬ 
ed to have waived objection by fail¬ 
ing to cross-examine second witness 
concerning details testified to by 
first witness. 

V.S .—Joseph V. Krull Wholesale 
Drug Go., D.C.Pa, 147 F.Supp. 250, 
affirmed, C.A., 245 F.2d 231. 
Omission of facts from hypothetical 
(question 

Hypothetical questions, which were 
put to medical witnesses in personal 
injury action, and which were com¬ 
prehensive enough to provide a ba¬ 
sis for a jury finding of causation, 
were not subject to defendant’s criti¬ 
cism that certain facts had been 
omitted, in view of fact that defend¬ 
ant could, but failed to, protect it¬ 


self by objecting to the questions 
when asked or by bringing out on 
cross-examination effect of omitted 
facts on the medical opinions. 

U.S.—Rowe V. Pennsylvania Grey¬ 
hound Dines, Inc., CAN.Y., 231 F. 
2d 922, certiorari denied 76 S.Ct. 
1052, 351 U.S. 984, 100 L.Ed. 1498. 

65. U.S.—Canada Life Assur. Co. v. 
Houston, C.A.Cal., 241 F.2d 523, 63 
A.LiR.2d 1130—Trouser Corp. of 
America v. Goodman & Theise, 
Inc., C.C,A.Pa., 153 F.2d 284. 

National Distillers Products 
Corp. V. Companhia Nacional de 
Navegacao, D.C.Pa., 107 P.Supp. 65. 
D.C.—Bevard v. Bevard, D.C., 103 P. 
Supp. 533. 

66. U.S.—^United Parts Mfg. Co. v. 
Lee Motor Products, Inc., C.A. 
Ohio, 266 F.2d 20. 

67. U.S.—^Ulm V. Moor e-McCormack 
Lines, C.C.A.N.T., 115 F.2d 492, re¬ 
hearing denied 117 P.2d 222, certio¬ 
rari denied 61 S.Ct. 941, 313 U.S. 
567, 85 L.Ed. 1525. 

68. Evideac© obtained by wire tap¬ 
ping 

U.S.—U. S. V. Costello, D.C.N.T., 145 
F.Supp. 892, reversed on other 
grounds, C.A., 247 P.2d 384, re¬ 
versed on other grounds 78 S.Ct. 
714, 356 U.S. 256, 2 L.Ed.2d 741. 

69. U.S-—^Bucher v. Krause, C.A.Ill., 
200 F.2d 576, certiorari denied 73 
S.Ct, 1141, 345 U.S. 997. 97 L.Ed. 
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1404, rehearing denied 74 S.Ct. 17, 
346 U.S. 842, 98 L.Ed. 363. 

70. U.S.—^Union Pac, R. Co. v. Ow¬ 
ens, C.C.A.Wash., 142 P.2d 145, 
certiorari denied 65 S.Ct. 57, 323 
U.S. 740, 89 LBd. 593. 

71. U.S.—^Ballard v. Forbes, C.A. 
Mass., 208 P.2d 883—Sadler v. 
Pennsylvania R. Co., C.C.A.Va., 159 
P.2d 784. 

72. U.S.—U. S. V. Holtz, D.C.Cal., 
54 P.Supp. 63, affirmed, C.C.A., 
Kuehn v. U. S., 162 F.2d 716, cer¬ 
tiorari denied 68 S.Ct. 220, 332 U.S. 
837, 92 L.Ed. 409, and reversed 
on other grounds, C.A., Bechtel v. 
U. S., 176 F.2d 741, and reversed 
on other grounds Fix v. U. S., 176 
P.2d 746. 

73. Limitation on right to proffer 
evidence 

“For purposes of technical clarifi¬ 
cation, defendant’s motion to strike 
is not properly denominated because 
nothing exists to strike as no docu¬ 
ments of any kind have been admit¬ 
ted in evidence. In fact, defend¬ 
ant's attack by its motion is upon 
the number of evidentiary writings 
the government may proffer in sup¬ 
port of its case. In passing on de¬ 
fendant’s motion it would appear, 
therefore, the sole objective is to 
limit plaintiff’s right to proffer evi¬ 
dence.” 

U.S,—U. S. V. E, I. Du Pont De Ne- 
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the court is only concerned with the admissibility 
of the evidence,and its relevancy,76 and is not 
concerned with the weight to be given the evidence 
in question.76 The court may grant a motion to 
strike which is not contested by the other party.77 

When a witness is permitted to give testimony 
which is incompetent, and no objection is made, a 
motion subsequently made to strike such testimony 
may be denied as made too late.78 Thus, if evi¬ 
dence claimed to be inadmissible is admitted with¬ 
out objection, and no motion to strike is made until 
the conclusion of the proofs, the court may properly 
refuse to strike the testimony in question,79 but it 
may strike testimony without a motion to do so being 
made.^^ 

The court may deny a motion to strike where it 
appears that the motion is too broad,si but when 
a witness testifies in part with respect to a privileged 
document, and in part with respect to other matters, 
as much of the testimony as bears on the document 
may be stricken,s 2 with the remainder being retained 
in the record;S3 and if the testimony is confined in 
its entirety to a privileged document, and the au¬ 
thority of the witness to disclose the document is 
forbidden or is so limited as to cut off the right of 
effective cross-examination by the party against 


whom the testimony is offered, all of the testimony 
is subject to objection or motion to strike.®^ In a 
suit against several defendants where testimony is 
given which is admissible as to one, but may not be 
admissible as to the others, a motion to strike such 
testimony should not be granted,s6 but it is proper 
to request that the testimony be limited in its appli¬ 
cation. 

An answer which is not responsive to the question 
asked may be stricken,^7 and this may be done by the 
court on its own motion.The fact that a witness 
subsequently contradicts or retracts a statement he 
previously made does not necessarily require that 
the first statement be stricken on motion.39 

Evidence which is admitted over seasonable ob¬ 
jection but only on condition that it be properly 
connected, may be stricken on motion when not so 
connected.90 Thus, when over seasonable objection 
testimony is introduced as to acts and statements of 
an agent, but on condition that the authority of the 
agent be shown, the failure to show the requisite 
authority of the agent will render the testimony 
subject to being stricken.^l 

When a party has introduced an exhibit into evi¬ 
dence, and subsequently, without authorization, coun¬ 
sel for that party alters the exhibit, the court may 


mours & Co., D.C.Del., 10 F.R.D. 
618. 

74. U S.—Sunbeam Corp. v. Sun¬ 
beam Furniture Corp., D.C.IIL, 134 
F.Supp. 614. 

U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Del., 11 F.R D. 
132, modified on other grounds 11 
F.RD. 311. 

75. U.S.—tJ. S. V. E. I. Du Pont De 
Nemours & Co., D.C.Del., 11 F.R D. 
132, modified on other grounds 11 
F.R.D. 311. 

76. U.S —Sunbeam Corp. v. Sun¬ 
beam Furniture Corp., D.C.Ill., 134 
F.Supp. 614—Hyatt v. Hyster Co., 
D.C.N.T., 106 F.Supp. 676, reversed 
on other grounds, C.A., 205 F.2d 
421. 

U. S. V. E. I. Du Pont De Ne¬ 
mours & Co., D.C.Del., 11 F.R.D. 
132, modified on other grounds 11 
F.RD. 311. 

77. U.S.—Gillmor v. Quinlivan, D.C. 
Ohio, 143 F.Supp. 440. 

78. U.S.—Saper v. Emerson-New 
York, Inc., D.C.N.Y., 95 F.Supp. 
980. 

79. U.S.—MacCurdy v. U. S., C.A. 
Fla., 246 F.2d 67, certiorari de¬ 
nied 78 S.Gt. 415, 355 U.S. 933, 2 
L.Ed.2d 416—Greene v. New York 
Cent. R. Co., C.A.Mich., 209 F.2d 
348. 
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Wesco Foods Co. v. Demase, D.C 
Pa., 100 F.Supp. 386, affirmed, C.A., 
194 F.2d 918. 

Waiver of objections to evidence 
see supra § 941. 

80. Failure to supply memorandum 
as to admissibility 

Where testimony of plaintiff's wit¬ 
ness was allowed to stand subject 
to motion to strike at end of case, 
and plaintiff was to furnish district 
judge with a memorandum sustain¬ 
ing his contention as to admissibil¬ 
ity of the evidence, and he failed 
to do so, district judge, on being con¬ 
vinced that greater part of witness’ 
testimony was incompetent, would 
strike entire testimony of such wit¬ 
ness, notwithstanding no such mo¬ 
tion was made by defendant. 

U.S.—^Durable Toy & Novelty Corpo¬ 
ration V. J. Chein & Co., D.C.N.Y., 
47 F.Supp. 167, reversed on other 
grounds, C.C.A., 133 P.2d 853, cer¬ 
tiorari denied 63 S.Ct. 1447, 320 
U.S. 211, 87 L.Ed. 1849. 

81. U.S.—Social Sec. Administration 
Baltimore Federal Credit Union v. 
U. S., D.aMd., 138 F.Supp. 639. 

82. U.S.—Summit Drilling Corp. v. 
C. I. R., C.C-A.10, 160 F.2d 703. 

83. U.S.—Summit Drilling Corp. v. 
C. I. R., supra, 
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84. U.S.—Summit Drilling Corp. v, 
C. I. R., supra. 

85. U.S.—Siebrand v. Gossnell, C.A, 
Ariz., 234 F.2d 81. 

86. U.S.—Siebrand v. Gossnell, su¬ 
pra. 

87. U.S.—Foster v. U. S., C.C.A. 
Iowa, 145 P.2d 873. 

88. U.S.—Foster v. U. S., supra. 

89. U.S.—Henwood v. Chaney, C.C. 
A.Mo., 156 P.2d 392, certiorari de¬ 
nied 67 S.Ct. 113, 329 U.S. 760, 
91 L.Ed. 655. 

90. U.S.—^Associated Mutuals v. 
Delaney, D.C.Mass., SO F.Supp. 1021, 
affirmed, C.A., 176 F.2d 179, 11 A.L. 
R.2d 896. 

Failure to identify 

In buyer's action for breach of 
contract to sell popcorn by failure 
to deliver, and for breach of war¬ 
ranty as to quality of part delivered, 
evidence offered by seller as to test¬ 
ing of corn would be stricken for in¬ 
sufficient identification of corn test¬ 
ed. 

U.S.—^ABC Vending Corp. v. Zuss- 
man, D.C.Mass., 105 F.Supp. 950. 

91. U.S.—^Associated Mutuals v. 
Delaney, D,C.Mas3., 80 F.Supp. 
1021, affirmed, C.A., 176 F.2d 179, 
11 A.L.R.2d 896. 
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then strike the exhibit as being of no evidentiary would not be believed by the court, or would be 
value.9 2 insufficient either alone or with other evidence to 

In a case tried by the court without a jury if the establish any issue of the case,^*^ it is of no im- 
evidence introduced which is sought to be stricken portance whether the motion is granted or refused. 

D. JURY TRIAL 


§ 943. In General 

As a general rule, there Is a right to a trial by jury 
in a federal court in cases so triable at common law and 
under any federal statute. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., did not change the principles with respect to 
the right to a jury trial, but affirmed them;^^ to 
procure a trial by jury, the party seeking it must 
bring himself within the framework of the Rules. 
The right of jury trial is governed by the Federal 
Rules of Civil Procedure, Rule 38, 28 U.S.C. 
which must be read in the light of Rules 3, 5, and 15, 
dealing, respectively, with the commencement of ac¬ 
tions, the service and filing of pleadings and other 


papers, and amended and supplemental pleadings.^® 

As discussed in Juries §§ 10 and 15, the federal 
Constitution guarantees the right to a trial by jury 
in the federal courts as it existed at common law. 
The right as it theretofore existed, as well as the 
right to a jury trial as given by any statute of the 
United States, is expressly preserved by Federal 
Rules of Civil Procedure, Rule 38 (a), 28 U.S.C.A.,^^ 
without extension, enlargement, diminution, or re- 
striction,! provided, however, proper demand there¬ 
for is made, as discussed infra § 946. Hence, while 
a jury trial is available as of right in actions in which 
it was available before the Rules were adopted,^ it 


92. U.S.—Meurling v. County 
Transp. Co., C.A.Conn., 230 F.2d 
167. 

Alteration of diagram 

Where plaintiff's attorney drew a 
diagram of the scene of the acci¬ 
dent, and a witness testified the 
diagram was an accurate represen¬ 
tation, and subsequently, while an¬ 
other witness was testifying counsel 
added additional lines, and witness 
refused to state the diagram as al¬ 
tered was accurate, and first wit¬ 
ness was not recalled to testify as 
to accuracy of diagram, court prop¬ 
erly ordered diagram stricken from 
evidence. 

U.S.—Meurling v. County Transp. 
Co., supra. 

93. U.S.—Social Sec. Administration 
Baltimore Federal Credit Union v. 
U. S., D.C.Md., 138 F.Supp. 639. 

94. U.S.—Social Sec. Administration 
Baltimore Federal Credit Union v. 
U. S., supra. 

95. U.S.—Institutional Drug Dis¬ 
tributors, Inc. V. Yankwich, C.A.9, 
249 F.2d 666. 

96. U.S.—Canister Co. v. Leahy, C. 
A.Del., 182 F.2d 510. 

97. U.S.—McAndrews v. U. S. Lines 
Co., D.C.N.Y., 167 F.Supp. 41. 

98. U.S.—Canister Co. v. Leahy, C. 
A.Del., 182 F.2d 510. 

99. U.S.—Institutional Drug Dis¬ 
tributors, Inc. V. Yankwich, C.A.9, 
24-9 F.2d 566—^Hargrove v. Ameri¬ 
can Cent. Ins. Co., C.C.A.Okl., 125 
F.2d 225. 

Balph Blechman, Inc. v. 1. B. 
Kleinert Hubber Co., D.C.N.Y., 98 
F.Supp. 1005—Bouis v. ^tna Cas. 
& Sur. Co., D.C La., 98 F.Supp. 176 


—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F Supp. 273 
—Grauman v. City Co. of New 
York, D.C.NY., 31 F Supp. 172, 
174—Commonwealth Trust Co. of 
Pittsburgh V. Reconstruction Fi¬ 
nance Corporation, D.C.Pa., 28 F. 
Supp. 586. 

All Am. Airways v. Village of 
Cedarhurst, D.C.N.Y., 16 F.RD. 490 
—Lablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 P. 
R.D. 138—Bereslavsky v. Socony- 
Vacuum Oil Co., D.C.N.Y., 7 P.R.D. 
445, mandamus granted, C.C.A., 
Bereslavsky v. CafCey, 161 P.2d 
499, certiorari denied 68 S.Ct. 82, 
332 U.S. 770, 92 L Ed. 355—Conn 
V. Kohlemann, D.C.Pa., 2 F.R.D. 514 
—Friedman v. Boyarer, D.C.N.Y., 
2 P.R.D. 376—Ransom v. Staco 
Milling Co., D.C.Vt., 2 F.R.D. 128 
—Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.CN.J., 1 F.R.D. 
713—Fraser v. Geist, D.C.Pa., 1 P. 
R.D. 267. 

Established policy 

This Rule clearly reflects the 
thoroughly established policy of our 
law. 

D.C.—Barber v. Turberville, 218 F. 
2d 34, 94 U.S.App.D.C. 335. 

Eunction. of Rule 

Rule 38 prescribes the steps to be 
taken for assuring enjoyment of the 
right to a jury trial, if such right 
exists, but that Rule did not create 
the right; the source of the right 
is the law, constitutional and statu¬ 
tory, as it stood preceding the adop¬ 
tion of the Rules. 

U.S.—^Arnstein v. Twentieth Century 
Fox Film Corporation, D.C.N.Y., 3 
F.R.D. 68. 


1. U.S.—Leimer v. Woods, C A Mo , 
196 P.2d 828—^Bttelson v. Metro¬ 
politan Life Ins. Co., C C A.N J , 
137 F.2d 62, certiorari denied 64 
S.Ct. 92, 320 U.S. 777, 88 L.Ed. 467. 

Walling V. Richmond Screw An¬ 
chor Co., D.C.N.Y., 52 F.Supp. 670 
—Fleming v. Peavy-Wilson Lum¬ 
ber Co., D.C.La., 38 F.Supp. 1001. 

General Motors Corp. v. Califor¬ 
nia Research Corp., D C.Del., 9 F. 
R.D. 565—Logan v. Holman, D.C. 
N.J., 7 P.R.D. 596—Dottenheim v, 
Emerson Elec. Mfg. Co,, D.C.N.Y., 
7 P.R.D 343—Friedman v. Boyarer, 
D.C.N.Y., 2 F.RD. 376—Fitzpatrick 
V. Sun Life Assur. Co. of Canada, 
D.C.N.J., 1 F.R.D. 713. 

“The Rules do not enlarge the 
right of trial by jury.” 

U.S.—Bynum v. Prudential Life Ins. 
Co. of America, D.C.S.C., 7 P.R D. 
585, 586. 

2. U.S.—Ettelson v. Metropolitan 
Life Ins. Co., C.C.A.N.J., 137 P.2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467. 

Ralph Blechman, Inc. v. I. B. 
Kleinert Rubber Co, D.C.N.Y., 98 F. 
Supp. 1005—Grauman v. City Co. 
of New York, D.C.N.Y., 31 F.Supp. 
172. 

Sablosky v. Paramount Film Dis¬ 
tributing Corp., D.C.Pa., 13 F.R.D. 
138—Hall V. Kish, D.C.Ohio, 11 F. 
R.D. 292—Logan v. Holman, D.C. 
N.J., 7 P.R.D. 596—Bereslavsky v. 
Socony-Vacuum Oil Co., D.C.N.Y., 
7 F.R.D. 445, mandamus granted, 
C.C.A., Bereslavsky v. Caffey, 161 
F.2d 499, certiorari denied 68 S.Ct. 
82, 332 U.S. 770, 92 L.Ed. 365— 
Friedman v. Boyarer, D.C.N.Y., 2 
P.R.D. 376. 
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is not available in actions or proceedings in which 
it was not theretofore available.^ The fact that the 
Rules now make provision for but one form of civil 
action, as discussed supra § 37, does not confer a 
right to a jury trial where it did not formerly ex- 
istA 

The requirement of the Federal Rules with respect 
to jury trials facilitates the efficient administration 
of court business.^ It has been broadly held that 
under the Federal Rules of Civil Procedure, Rules 
38 (b) and 39 (b), 28 U.S.C.A., a jury trial should be 
granted as to all issues of fact triable by a jury;^ 


and a federal court has been said to be prone to give 
any party litigant a right to jury trialF It has also 
been held that the Rules favor a trial of issues by a 
jury only when that is the best tribunal to decide 
them.^ 

The exercise of the right to trial by jury is left 
to the choice and positive action of the litigant and 
not to the arbitrary choice of the judge A ^-^id factors 
relating to the convenience or desires of the court 
do not permit it to disregard or override, and even 
to nullify, the plain requirements of the Federal 


Issues formerly triable by jury as 
of right are still triable by jury as 
a matter of right. 

U.S—Bynum v. Prudential Life Ins. 
Co. of America, D.C.S.C., 7 F.R.D 
585. 

Common-law matters 

A defendant is entitled to a jury 
trial only on those common-law mat¬ 
ters as to which jury trial existed 
in 1791. 

Xj.s. —U. S. V. Mesna, B C.Minn., 11 
FR.D. 86. 

3. TJ.S.—Ettelson v Metropolitan 
Life Ins. Co., CC.AN.L, 137 F.2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467—U. S. 
V. Hess, C.CA.Mo., 70 F.2d 142, 
rehearing denied 71 F.2d 78. 

Fleming v. Peavy-Wilson Lum¬ 
ber Co., D.C.La,, 38 F.Supp. 1001. 

Hall V, Kish, D.C.Ohio, 11 F.R.D, 
292—Logan v. Holman, D.C.N.J., 7 
F.R.D. 596—Bynum v. Prudential 
Life Ins. Co. of America, D.C.S.C., 
7 F.R.D. 585—Dottenheim v. Em¬ 
erson Elec. Mfg, Co., D.C.N.Y., 7 F. 
R.D. 343—Friedman v. Boyarer, D. 

C. N.T., 2 F.R.D. 376—Taylor v, 

McKeever, D.C.N.Y., 1 F.R.D. 565. 

Effective date of Guam statute 
Federal Rules of Civil Procedure, 
28 U.S.C.A., do not give defendant 
right to trial by jury in actions in 
the district court of Guam, prior to 
effective date of Guam statute pro¬ 
viding for trial by jury in civil cases. 
U.S.—American Pac. Dairy Products, 
Inc. V. Siciliano, C.A.Guam, 235 F. 
2d 74. 

4. U.S.—Ettelson v. Metropolitan 
Life Ins. Co., C-C.A,N.J., 137 F.2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467. 

Bendix Aviation Corp. v. Glass, 

D. C.Pa., 81 F Supp. 645. 
Morrison-Knudsen Co. v. Wig¬ 
gins, D.C.Alaska, 13 F.R.D. 304— 
Logan V. Holman, D.C.N.J., 7 F.R. 
D. 596—Taylor v. McKeever, D.C. 
N.Y., 1 F.R.D. 565. 

5 ^ XJ.S.—Mason v. British Overseas 
Airways Corp., D.C.N.Y., 20 F.R.D. 
213. 

“The Federal Rules of Procedure, 
No. 38, preserve the right of jury 


trial under the Seventh Amendment, 
but for practical reasons, specify the 
manner in which such right shall 
be exercised in order to carry out 
the principal purposes of such rules 
to simplify and expedite the proce¬ 
dure of the federal courts.” 

U.S —Bouis V. ^tna Cas. & Sur. Co., 
D.C.La., 98 F.Supp. 176, 177. 

6. U.S —^Wilson V. Kennedy, D.C. 
Pa., 75 F.Supp. 592. 

Amended answer posing issues of 
fact 

Where, after trial by court on 
questions of law, defendant was 
granted motion to reopen trial and 
serve amended answer which posed 
issues of fact, plaintiff was entitled 
to jury trial de novo with respect 
to issues of fact. 

U.S.—^Affron Fuel Oil, Inc. v. Fire¬ 
men’s Ins. Co. of Newark, N. J., 
D.C.N.Y., 143 F.Supp. 38. 

Summary judgment authorized 

Where record authorized the grant¬ 
ing of a summary judgment for de¬ 
fendants, plaintiff could not com¬ 
plain that he was denied right to a 
trial by jury, there being no triable 
issues of fact and accordingly no 
right to a jury. 

U.S.—Lindsey v. Leavy, C.C.A.Wash., 
149 F.2d 899, certiorari denied 66 
S.Ct. 331, 326 U.S. 783, 90 L.Ed. 
474. 

Pinding and order of court as to par¬ 
ticular issues 

Where plaintiff was entitled to 
jury trial, but in his demand did 
not specify particular issues, he was 
entitled to such trial for all issues 
so triable, but nevertheless, under 
Rule 39 (a) (2), court, on motion or 
of its own initiative, might find that 
some of the issues were not so tri¬ 
able and order them tried to the 
court; in so doing, no formal find¬ 
ing by the court would be required, 
and its simple order, made at any 
time necessary or desirable, would 
be sufficient, and if court so deter¬ 
mined, it could, while presiding at 
jury trial, decide any equitable is¬ 
sues at the same time, 
j U.S,—Ring V, Spma, C.C.A.N.Y., 166 

291 


F.2d 546, certiorari denied 69 S.Ct. 
30, 335 U.S. 813, 93 L.Ed. 368. 

Eight to separate trial of release 
issue without jury 

U.S.—Michael Rose Productions, Inc. 
V. Loew’s Inc., D C.N.Y., 19 F.R D. 
508, appeal dismissed, C.A., 246 

F.2d 605. 

7. U.S.—Cochran v. Swank Hard¬ 
ware Co., D.C.Pa., 14 FR.D. 233. 
Eight jealously gTiarded by courts 
“The right of a jury trial in civil 
cases at common law is the basic 
and fundamental feature of our sys¬ 
tem of federal jurisprudence which 
IS protected by the Seventh Amend¬ 
ment to the United States Constitu¬ 
tion. A right so fundamental and 
sacred to the citizen, whether guar¬ 
anteed by the Constitution or pro¬ 
vided by statute should be jealously 
guarded by the courts.” 

U.S.—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F.Supp. 273, 
279. 

Common law as determining factor 

“The determination of the mode 
of trial, [whether by jury or other¬ 
wise], must be pursuant to and in 
accordance with established princi¬ 
ples of the common law. Inquiry 
must be made into the nature of 
the cause of action and appropriate 
remedy as they existed thereunder." 
U.S.—Berman v. Automobile Ins. Co. 
of Hartford, Conn., D.C.N.J., 2 P-R- 
D. 94—Fitzpatrick v. Sun Life As- 
sur. Co. of Canada, D.C.N.J., 1 F.R. 
D. 713. 

Eight not dispensed with without 
parties’ consent 

In federal courts, right to jury tri¬ 
al cannot be dispensed with except 
by assent of parties entitled to it. 
U.S.—Beacon Theatres, Inc. v. West- 
over, Cal., 79 S.Ct. 948, 359 U.S. 500, 
3 L.Ed.2d 988—Scott v. Neely, Miss., 
11 S.Ct. 712, 140 U.S. 106, 35 L.Ed, 
358. 

S. U.S.—^Waldo Theatre Corporation 
V. Dondis, D.C.Me., 1 F.R.D. 6S5. 

U.S.—Petsel v. Chicago, B. & Q. 
R. Co., D.C.Iowa, 101 F.Supp. 1006, 
mandamus denied, C.A., 192 F.2d 
954. 
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Rules of Civil Procedure, 28 U.S.C.A., as to the ex¬ 
ercise of the right to trial by jury.^^ 

A party may not, merely by reversing the normal 
procedure, deprive his adversary of the right which 
would otherwise be his to have his case determined 
by a jury. 

Federal or state law or practice as governing. 
The law of the forum has been held to determine 
whether an issue of fact shall be tried by the court 
or by a jury;i2 but the better rule has been said to 
be that the question of the right to a jury or court 
trial in federal courts is solely one of federal prac¬ 
tice.i^ The division of function between court and 
jury is to be made by federal, not state, law.l^ 

In so far as matters relating to jury trial are not 
governed by the federal Constitution or by acts of 
congress, the practice of the state, whether under 
statute or court decisions, is to be applied in the fed¬ 


eral courts,!5 provided such practice does not de¬ 
prive a party of his right to trial by jury.i^ 

Effect of party^s assent. Assent on the part of 
plaintiff does not give defendant a right to a jury 
trial if in law he is not entitled to it.i'^ 

What constitutes trial hy jury. The requirement 
of a trial by jury is satisfied if there are present 
those elements which constituted a trial by jury as 
understood and applied at common law.is Inci¬ 
dental features of jury trials may differ in different 
courts, but as long as the substance thereof as un¬ 
derstood at common law is present there is no viola¬ 
tion of the right to a jury trial.i^ 

Order hy court sua sponte. A trial judge may en¬ 
ter an order directing a trial by jury sua sponte, 
according to common-law usage.^o 

Movant without standing. Where a summons 


10. U.S.—Petsel v. Chicago, B. & Q. 

R. Co., supra. 

XI. U.S.—Dickinson v. General Acc. 
Fire & Life Assur. Corp., C.C.A. 
Cal., 147 F.2d 396. 

12. XT S.—Order of United Commer¬ 
cial Travelers of America v. Dun¬ 
can, C.A.Mich., 221 F.2d 703. 
Question, of procedure 
Whether an issue of fact is to be 
tried by a court or by a jury is a 
question of procedure and governed 
by the internal law of the forum. 
Xj.s.—Ettelson v. Metropolitan Life 
Ins. Co., C.C.A.N.J., 137 F.2d 62, 
certiorari denied 64 S.Ct. 92, 320 
U.S. 777, 88 L.Ed. 467. 

13- U.S.—Larsen v. Powell, D.C. 

Colo., 16 P.R.D. 322. 

Question of procedure 

Determination as to whether a par¬ 
ticular action is triable by court 
or jury when a jury trial is de¬ 
manded is a question of procedure 
determinable under federal law in 
an action which is in federal courts 
solely on grounds of diversity of citi¬ 
zenship. 

U.S.—Logan v. Holman, D.C.N.J., 7 
F.R.D. 596. 

14. U.S.—^Ettelson v. Metropolitan 
Life Ins. Co., C.C.A.N.J., 137 F,2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467. 

Logan V. Holman, D.C.N.J., 7 P. 
R.D. 596. 

Doctrine of Erie v. Tompkins sub¬ 
servient 

“The kind of jury trial to which 
the parties are entitled in Federal 
Courts under Rules 38 and 39 of the 
Federal Rules of Civil Procedure, 28 
U.S.C.A., is that preserved by the 
Seventh Amendment to the Constitu¬ 
tion, to which the doctrine of Erie 
Railroad Co. v. Tompkins, 68 S.Ct. 


817, 304 U.S. 64, 82 L.Ed. 1188, is 
of course subservient.” 

U.S.—^Allen V. Matson Nav. Co., CA. 
Cal., 255 F.2d 273, 282—Pogue v. 
Great Atlantic & Pacific Tea Co., 

C. AFla., 242 F.2d 575, 582. 
Be-examination of fact; Louisiana 

law 

While federal court of appeals, as 
well as federal district court for Lou¬ 
isiana district, is just another tri¬ 
bunal for interpreting and applying 
substantive law of Louisiana in per¬ 
sonal injury actions of which such 
courts have jurisdiction solely be¬ 
cause of diversity of citizenship, 
federal courts are bound by federal 
constitutional amendment guarantee¬ 
ing jury trial and providing that no 
fact tried by jury shall be re-exam¬ 
ined in federal court otherwise than 
according to common-law rules, which 
are not recognized in Louisiana, un¬ 
der civil law of which appellate 
court gives judgment on facts with¬ 
out jury’s intervention. 

U.S.—Wright V. Paramount-Richards 
Theatres, C.A.La., 198 F.2d 303. 

15. U.S.—^Lyon v. Mutual Benefit 
Health & Accident Ass’n, Ark., 59 
S.Ct. 297, 305 U.S. 484, 83 L.Ed. 
303, rehearing denied 59 S.Ct. 459, 
306 U.S. 667, 83 L.Ed. 1062. 

Mutual Life Ins. Co. v. Green, 

D, C.Ky., 37 F.Supp. 949—U. S. v. 
Crary, D.C.Va., 2 F.Supp. 870. 

Cases removed to federal court see 
Removal of Causes § 269- 

16. Conflicting state statute 
WTiere a state statute would re¬ 
quire trial of a particular issue by 
the court, while under the federal 
law a jury trial is required, the lat¬ 
ter law will govern a case in a fed¬ 
eral court sitting within such state. 
U.S.—Thorpe v. National City Bank 

of Tampa, C.C.A.Pla., 274 F. 200. 
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Rules of procedure cannot deprive 
a litigant of right to jury trial as 
guaranteed by Constitution and laws 
of the United States. 

U.S.—Lyon v. Mutual Benefit Health 
& Accident Ass’n, Ark., 59 S.Ct. 
297, 305 U.S. 484, 83 L Ed. 303, re¬ 
hearing denied 59 S.Ct. 459, 306 U, 
S. 667, 83 L.Ed. 1062. 

17. U.S.—Logan v. Holman, D.C.N. 
J., 7 P.R.D. 596. 

18. U.S.—Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp. 949. 

Elements 

Elements of a trial by jury as it 
existed at common law are: First, 
that the jury should consist of twelve 
men, neither more nor less; second, 
that the trial should be in the pres¬ 
ence and under the superintendence 
of a judge having power to instruct 
them as to the law and advise them 
in respect to the facts; third, that 
the verdict should be unanimous. 
U.S.—Mutual Life Ins, Co. v. Green, 
supra. 

19. U.S.—Mutual Life Ins. Co. v. 
Green, supra. 

Instruction as to evidence 

An instruction “if you believe 
from the evidence” in the form com¬ 
monly used in the state courts of 
Kentucky, instead of “if you believe 
from the preponderance of the evi¬ 
dence” as used in the federal courts, 
did not deprive litigants of right to 
“trial by jury” under the Seventh 
Amendment to the federal Constitu¬ 
tion. 

U.S.—^Mutual Life Ins. Co. v. Green, 
supra. 

20. U.S.—United Press Ass’ns v. 
Charles, C.A.Alaska, 246 F.2d 21, 
certiorari denied 77 S.Ct. 1378, 354 
U.S. 925, 1 L.Ed.2d 1436. 
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calls on a fifth-party defendant to answer the fifth- 
parly complaint, the fourth-party complaint, and 
plaintiff’s complaint, within a specified period, and 
he fails to do so, he has no standing to demand a 
jury trial of the issues raised by plaintiff’s complaint 
and the original defendant’s answer thereto.^^ 

§ 944. Determination as to Right to Jury 
Generally 

The issues, not the form of the case, determine 
whether it shall be tried by a jury; the question of the 
right of a jury trial must be decided on the allegations 
of the pleadings. 

It has been held that the determination of the 
mode of trial, whether by a jury or otherwise, must 
be pursuant to, and in accordance with, the estab¬ 
lished principles of the common law,^^ and that in¬ 
quiry must be made into the nature of the cause 
of action and the appropriate remedy as they existed 
under the common law.^S The issues, and not the 


form of the case, determine whether a case shall be 
tried by a jury.^^ The question of the right of jury 
trial must be decided on the allegations in the 

pleadings.25 

The matter of a jury trial must be considered as 
of the opening of the trial and not in the light of 
the outcome.^® 

Action based on statute. The fact that an action 
is based on a statute does not deprive either party of 
a right to trial by jury.27 

Actions for money da^nages. Generali}^ actions 
wherein money damages are sought are triable by a 
jury.^S 

Maritime ju^risdiction. In a law action within the 
maritime jurisdiction of the federal court, a plain¬ 
tiff, in order to obtain a jury trial, must show either 
an act of congress giving him the right to a jury or 
a cause of action recognized at common law and 
arising between parties of diverse state citizenship.^® 


21. U.S.—Bevemet Metals, Ltda., v. 
Gallic Corporation, D.C.N.Y., 3 F. 
R.D. 352. 

22. U.S.—Olearchick v. American 
Steel Foundries, D.C.Pa., 73 F.Supp. 
273. 

Berman v. Automobile Ins. Co. 
of Hartford, Conn., D.C.N.J., 2 F. 
R.D. 94—Fitzpatrick v. Sun Life 
Assur. Co. of Canada, D.C.N.J., 1 
F.R.D. 713. 

23. U.S.—Olearchick v. American 
Steel Foundries, D.C.Pa., 73 F.Supp. 
273. 

Berman v. Automobile Club of 
Hartford, Conn., D.C.N.J., 2 F.R.D, 
94—Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N.J., 1 F.R.D. 
713. 

Sixth and Seventh Amendments 

Guaranty under the Seventh 
Amendment, preserving the right of 
trial by jury in suits at common law 
where the value in controversy ex¬ 
ceeds twenty dollars, applies only to 
suits of such character as may be 
maintainable under common law at 
the time the amendment was adopt¬ 
ed, and under the Sixth Amendment 
the guaranty applies only to those 
proceedings technically criminal in 
character. 

U.S.—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F.Supp. 273. 

24. U.S.—^Beaunit Mills v. Eday Fab¬ 
ric Sales Corporation, C.C.A.N.Y., 
124 F.2d 6^3. 

Canning v. Star Pub. Co., D.C. 
Del., 138 F.Supp. 843—Upjohn Co. 
V. Schwartz, D.C.N.Y., 117 F.Supp. 
292 —^U. S. V. Strymish, D.C.Mass., 
86 F.Supp. 999—Bendix Aviation 
Corp. V. Glass, D.C.Pa,, 81 F.Supp. 
645. 


Morrison-Knudsen Co. v. Wig¬ 
gins, D.C.Alaska, 13 F.R.D. 304. 
Legal and equitable causes see infra 
§ 945. 

Effect of joining causes of action 

(1) Fact that present rules of 
pleading permit parties to join all of 
their causes of action in a single suit 
has no bearing on question as to 
whether they are triable with or 
without jury. 

U.S.—^All Am. Airways v. Village of 
Cedarhurst, D.C.N.Y., 15 F.R.D. 490. 

(2) Joinder of legal and equitable 
causes see infra § 945. 

25. U.S.—^All Am. Airways v. Vil¬ 
lage of Cedarhurst, supra. 

“The guide post which must direct 
the court below in its determination 
as to whether jury trials are to be 
ordered . . . must lie in the 

face of the pleadings.” 

U.S.—Canister Co. v. Leahy, C.A.Del., 
182 F.2d 510, 514. To same effect 
Canister Co. v. Leahy, C.A.Del., 191 
F.2d 255, 257, certiorari denied 72 
S.Ct. 201, 342 U.S. 893. 96 L.Ed. 
669. 

Whether plaintiff was entitled to 
jury trial was determinable on alle¬ 
gations of complaint. 

U.S.—Ring V. Spina, C.C.A.lSr.T., 166 
F.2d 546, certiorari denied 69 S.Ct. 
30, 335 U.S. 813, 93 L.Ed. 368. 
Joinder of causes of action in. single 
suit 

Under this rule, fact that rules of 
pleading permit parties to join all of 
their causes of action in a single law¬ 
suit has no bearing on the question 
as to whether they are triable with 
or without a jury. 

U.S.—R. M. Bourne & Co. v. Security 
I Hat. Bank, D.C.N.Y., 23 F.R.D. 228. 
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Form of complaint; nature of relief 

(1) Form of a complaint and the 
nature of the relief prayed for in it 
must guide a trial court in its deter¬ 
mination as to whether or not a trial 
shall be to the court or by a jury. 
U.S.—Canister Co. v. Leahy, C.A.Del., 

182 F.2d 510. 

(2) Prayers for relief may be con¬ 
sidered, in this connection, for in¬ 
dications of the pleader’s intent. 
U.S.—Ring V. Spina, C.C.A.H.Y.. 166 

F.2d 546, certiorari denied 69 S.Ct. 
30, 335 U.S. 813, 93 L.Ed. 368. 

26. U.S.—United Press Ass’ns v. 
Charles, C.A.Alaska, 245 P.2d 21, 
certiorari denied 77 S.Ct. 1378, 354 
U.S. 925, 1 L.Ed.2d 1435. 

Effect of previous refusal 

Where amended complaint was 
served after some, but not all, of de¬ 
fendants had answered original com¬ 
plaint and equitable causes of action 
in original complaint were eliminat¬ 
ed, court, in case of motion for jury 
trial, would grant it as to all issues, 
although jury trial, for reasons no 
longer existing, had previously been 
refused. 

U.S.—Pallant v. Sinatra, D.C.H.Y., 7 
P.R.D. 293, 

27. U.S.—^U. S. V. Strymish, D.C. 
Mass., 86 F.Supp, 999. 

2B. U.S.—^All Am. Airways v. Vil¬ 
lage of Cedarhurst, D.C.N.T., 15 F. 
R.D. 490. 

At common law, claims for dam¬ 
ages were for the jury before pas¬ 
sage of the Seventh Amendment. 

U.S.-—U. S. V. Strymish, D.C.Mass., 
86 F.Supp. 999- 

29. U.S.—^McDonald v. Cap© Cod 
Trawling Corp., D.CJWtass., 71 F. 
Supp. 888. 
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Conflicts in testimony. Where plaintiff in the 
original action requests a jury trial, and the parties 
to a third-party action move for trial by the court, 
and the case poses radical and irreconcilable con¬ 
flicts in testimony, so that it must be resolved on the 
pivotal issue of credibility, the motion for trial by 
the court without a jury will be refused.^^ 

§ 945. - Legal and Equitable Causes 

The right to a jury trial in a federal court depends 


on whether the cause of action in its essence Is one at 
law or in equity. 

On a motion to strike a jury demand, the test 
is whether the basic nature of the complaint is legal 
or equitable.^^ Ordinarily, a jury trial may be de¬ 
manded as of right in a federal court in all ordinary 
actions at law, or, as it is sometimes said, in 
actions historically legal.On the other hand, in 
accordance with the general rule discussed in Juries 
§ 23, there is no such right to a trial by jury in an 
equity case.^3 Although the procedural distinctions 


30. U.S.—Cochran v. Swank Hard¬ 
ware Co., D.C.Pa., 14 F.R.D. 233. 

31. U.S.—Rosanna Knitted Sports¬ 
wear, Inc. V. Lass O’Scotland, D.C. 
N.T , 13 F,R.D. 325. 

Basic issues; counterclaim 

Where the complaint contains mat¬ 
ter which is equitable in character 
and the counterclaim is legal m 
character, the court must determine 
the nature of the basic issues, and 
if these are legal in character a 
demand for a jury trial must be 
granted; the judge presiding at the 
jury trial may decide any equitable 
issues which may be necessary for 
decision, 

U.S.—General Motors Corp. v. Cali¬ 
fornia Research Corp., D C.Del., 9 
F.R.D. 565. 

Pleading containing allegations of 
fraud 

With respect to determination of 
whether action is equitable, and to 
be tried by court as chancellor, or is 
an action at law, with questions of 
fact tried to jury, it is immaterial 
whether allegations of fraud raised 
by pleadings, either equitable or le¬ 
gal fraud, are raised by plaintiff in 
complaint or by defendant in answer 
or in answer and counterclaim, 

U.S.—Logan v. Holman, D.C.N.J., 7 F. 
R.D. 596. 

32. U.S.—Chappell & Co., Inc. v. Pal¬ 
ermo Cafe Co., Inc., C.A.Mass., 249 
F.2d 77—^Reliance Life Ins Co. of 
Pittsburgh v. Everglades Discount 
Corp, C.A.Fla., 204 P.2d 937—Ber- 
eslavsky v. Kloeb, C.C.A.6, 162 F, 
2d 862, certiorari denied 68 S.Ct. 
156, 332 U.S. 816, 92 L.Ed. 393— 
Hargrove v. American Cent, Ins. 
Co., C.aA.Okl., 125 P.2d 225. 

Ralph Blechman, Inc. v. I. B. 
Kleinert Rubber Co., D.C.N.Y., 98 
F.Supp. 1005—Olearchick v. Ameri¬ 
can Steel Foundries, D.C.Pa., 73 F. 
Supp. 273—^Williams v. Collier, D. 

C. Pa., 32 F.Supp. 321. 

Rosanna Knitted Sportswear, 
Inc. V. Lass O'Scotland, Limited, 

D. C.N.T., 13 F.R.D. 325—Sablosky 
V. Paramount Film Distributing 
Corp., D.aPa., 13 F.RD. 138—Gen¬ 
eral Motors Corp. v. California Re¬ 
search Corp., D.C.Del., 9 F.R.D. 565 
—^Ransom v. Staso Milling Co., D. 


C.Vt., 2 F.R.D. 128—Berman v. Au¬ 
tomobile Ins. Co. of Hartford, 
Conn., DC.H.J., 2 F.R.D 94—Fitz¬ 
patrick V. Sun Life Assur. Co. of 
Canada, D C.N. J., 1 F.R.D. 713— 
Fraser v. Geist, D.C.Pa., 1 F.R.D 
267. 

If issues tendered by pleadings 
are purely legal, the parties are enti¬ 
tled to a jury trial as of right under 
Federal Rules. 

U.S —Olearchick v. American Steel 
Foundries, D C.Pa., 73 F.Supp 273. 

Effect of amendment 

Where amended complaint tendered 
only legal issues, although original 
complaint had also tendered equita¬ 
ble issues, plaintiff had the right to 
inscribe on his amended complaint a 
demand for a jury trial. 

U.S —Pallant v. Sinatra, D.C.N.T., 7 
F.RD. 293. 

Counterclaim 

(1) In an equity action, a defend¬ 
ant, asserting a counterclaim seek¬ 
ing only legal relief, is entitled to a 
jury trial. 

U.S.—Lisle Mills V. Arkay Infants 
Wear, D.C.N.Y., 90 F.Supp. 676. 

(2) A defendant pleading a legal 
counterclaim in equitable action is 
entitled to jury trial of counterclaim. 
U.S,-—Judson V. Buckley, D.C.N.Y., 31 

F.Supp. 246—^Union Cent. Life Ins. 
Co. V. Burger, D.C.N.Y., 27 F.Supp. 
554. 

U. S. Fidelity & Guaranty Co. v. 
Janich, D.C.Cal., 3 F.R.D. 16. 

Iiegal issues raised in cross com¬ 
plaint 

Where plaintiff sought dissolution 
of joint venture existing between it¬ 
self and defendant, and injunctive re¬ 
lief, and defendant, in his answer, 
set forth in cross complaint a cause 
of action for damages for malicious 
prosecution of dissolution action, the 
legal issues so raised by defendant 
would be tried by jury; plaintiff’s 
motion to strike demand would be de¬ 
nied, and jury would be impaneled to 
serve either as an advisory jury or 
with final decision as in trials of ac¬ 
tions at law, on such of the causes of 
action embraced in cross complaint 
as court would determine. 

U.S.—^Morrison-Knudsen Co. v. Wig¬ 
gins, D.C.Alaska, 13 F.R.D. 304. 
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Equitable relief improper or unneces¬ 
sary 

(1) Under a complaint setting 
forth an action at law coupled with 
a request for an injunction to which 
the allegations show plaintiff not to 
be entitled, defendant is entitled to 
a jury trial as of right. 

U.S.—^Universal Pictures Corpora¬ 
tion V. Marsh, D.C.W.Va., 36 P. 
Supp. 241. 

(2) In an action for breach of con¬ 
tract in which IS made a demand for 
an injunction against preventing 
plaintiff from obtaining information, 
plaintiff is entitled to a trial by jury, 
t?ie request for injunction being un¬ 
necessary in that plaintiff could get 
the information needed for trial 
without a formal injunction. 

U.S.—^U. S. Process Corporation v. 
Fort Pitt Brewing Co., D.C.Pa., 29 
F Supp. 37. 

Law determining nature of defense 

What constitutes a legal defense 
entitling a party to a jury trial 
thereof has been held to be a federal 
question not governed by state deci¬ 
sions. 

U.S.—Hollingsworth v. General Pe¬ 
troleum Corporation of California, 
D.C.Or., 26 F.Supp. 917. 

33. U.S.—Radio Corporation of 
America v. Raytheon Mfg. Co., 
Mass., 56 S.Ct. 297, 296 U.S. 459, 
80 LEd. 327. 

Chappell & Co., Inc. v. Palermo 
Cafe Co., Inc., C.A.Mass., 249 F.2d 
77—City of Morgantown, W. Va., v. 
Royal Ins. Co., C.C.A.W.Va., 169 
F.2d 713, affirmed 69 S.Ct. 1067, 
337 U.S. 254, 93 L.Ed. 1347—Beres- 
lavsky v. Kloeb, C.C.A.6, 162 P 2d 
862, certiorari denied 68 S.Ct. 156, 
332 U.S. 816, 92 LEd. 393—Ettel- 
son V. Metropolitan Life Ins. Co., 
C.C.A.N.J., 137 P.2d 62, certiorari 
denied 64 S.Ct. 92, 320 U.S. 777, 
88 L.Ed. 467—^Vann v. Bankers Life 
Co., C.C.A.N.C., 107 P.2d 136—Frei¬ 
berg V. Pierce, C.C.A.Okl., 83 P.2d 
961. 

Chichester v. Kramer, D.C.INT.Y., 
157 F.Supp. 79—^Massachusetts 
Mut. Life Ins. Co. v. Hardwick, D. 
C.Tenn., 118 F.Supp. 485—Connecti¬ 
cut General Life Ins. Co. v. Candi- 
mat Co., D.C.Md., 83 F.Supp. 1— 
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between law and equity have been abolished and a 
single form of action substituted by the Federal 
Rules of Civil Procedure, 28 U.S.C.A., as discussed 
supra §§ 37, 38, the essential differences remain, the 


right to a jury trial depending on whether the cause 
of action in its essence is one at law or in equity.^^ 

In determining this question, the court looks to the 
whole of the complaint,25 although it is not the form 


Olearchick v. American Steel Foun¬ 
dries, D.C.Pa., 73 FSupp. 273—Pal- 
lant V, Sinatra, D C N.T., 59 F. 
Supp. 684—Folmer Graflex Corpo¬ 
ration V. Graphic Photo Service, 
D C Mass , 41 F Supp. 319—Wil¬ 

liams V. Collier, D.C.Pa., 32 F.Supp. 
321. 

Rosanna Knited Sportswear, Inc. 
V. Lass O’Scotland, D.C N.Y., 13 F. 
R.D. 325~Hall v. Kish, D.C.Ohio, 
11 F R D. 292—Logan v. Holman, D. 
CNJ., 7 F.R.D. 596—Dottenheim 
V. Emerson Elec. Mfg. Co , D.C.N. 
Y., 7 F.R D. 343—Ransom v. Staso 
Milling Co, D.C.Vt., 2 F.R.D. 128— 
Berman v. Automobile Ins. Co. of 
Hartford, Conn., D.C.K.J., 2 F.R.D. 
94—Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D C.N. J., 1 F.R.D 
713—^Fraser v. Geist, D.C.Pa., 1 F. 
R.D. 267. 

35 C.J. p 159 note 33. 

Issues of fact; type and quality of 
remedies 

Right to a jury in field of equity 
is determinable by issues of fact that 
are pleaded in the concrete suit, and 
by the type and quality of the reme¬ 
dies that are applicable and available 
to the suitor, both under the ancient 
divisions of law and equity and the 
single civil action in the unified pro¬ 
cedure under the Federal Rules 
U.S.—Johnson v. Gardner, C.A.CaL, 
179 F.2d 114, certiorari denied 70 
set. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Equitable relief with incidental dam¬ 
ages 

U.S.—Nikora v. Mayer, D.C.Conn., 122 
F.Supp. 587. 

Young V. Loew’s, Inc., D.C.N.Y., 
2 F.R.D. 350. 

Counterclaim presenting legal issues 

On motion to strike a jury demand, 
demand must stand if complaint is 
legal, but not if equitable, even 
though demand is based on a coun¬ 
terclaim presenting legal issues. 

U.S —Rosanna Knitted Sportswear, 
Inc. V. Lass O’Scotland, Limited, D. 
C.K.Y., 13 F.R.D. 325. 

Jury trial discretionary, not of right 
U.S.—^Missouri Pac. Transp. Co. v. 
George, C.C.A.Ark., 114 F.2d 757, 
certiorari denied 61 S.Ct. 549, 312 
U.S. 681, 85 L.Ed. 1120. 

34. U.S.—^Black v. Boyd, C.A.6, 248 
F.2d 156—^Ettelson v. Metropolitan 
Life Ins. Co., C.C.A.N.J., 137 P.2d 
62, certiorari denied 64 S.Ct. 92, 
320 U.S. 777, 88 L.Ed. 467—Beaunit 
Mills V. Eday Fabric Sales Corpo¬ 
ration, C.C.A.N.Y., 124 F.2d 563. 


Chichester v. Kramer, D C.N.Y., 
157 F.Supp. 79—Bendix Aviation 
Corp. V. Glass, D C.Pa., 81 F.Supp 
645—Olearchick v. American Steel 
Foundries, D.C Pa., 73 F.Supp. 273 
—Fleming v. Peavy-Wilson Lum¬ 
ber Co., D.C La., 38 F.Supp. 1001— 
Williams v. Collier, D.C.Pa., 32 F. 
Supp. 321. 

Morrison-Knudsen Co. v. Wig¬ 
gins, D.C.Alaska, 13 P.RD. 304— 
General Motors Corp. v. California 
Research Corp, D.C.Del., 9 F R.D. 
565—Logan v. Holman, D.C.N.J., 7 
F.R.D. 596—Fitzpatrick v. Sun Life 
Assur. Co. of Canada, D C.N.J., 1 
P.R.D. 713—Fraser v. Geist, D.C. 
Pa., 1 FR.D. 267. 

“The plan of the Federal Rules 
. . . [is] to effect substantial 

procedural reform while retaining a 
distinction between jury and non jury 
issues and leaving substantive rights 
unchanged.” 

U.S.—Beacon Theatres, Inc. v. West- 
over, Cal., 79 S.Ct. 948, 955, 359 
U.S. 500, 3 DEd.2d 988. 

“The Federal Rules of Civil Pro¬ 
cedure abolished the procedural dif¬ 
ferences between actions at law and 
actions in equity but not the differ¬ 
ences between equitable and legal 
rights and remedies.” 

U.S.—^Walling v. Richmond Screw 
Anchor Co., D.C.N.Y., 52 F.Supp. 
670, 671. To same effect Conn v. 
Kohlemann, D.C.Pa., 2 F.R.D. 514, 
516. 

“The distinction between legal and 
equitable relief only becomes im¬ 
portant when a party desires a jury 
trial and demands it pursuant to 
Rule 38 of the new Federal Rules of 
Civil Procedure.” 

U.S.—Grauman v. City Co. of New 
York, D.C.N.Y., 31 F.Supp. 172, 

174. 

Bereslavsky v. Socony-Vacuum 
Oil Co., D.C.N.Y., 7 F.R.D. 445, 
mandamus granted, C.C.A,, Beres¬ 
lavsky V. Caffey, 161 P.2d 499, cer¬ 
tiorari denied 68 S.Ct. 82, 332 U.S. 
770, 92 L.Ed. 355. 

Distinction preserved 

(1) Generally. 

U.S.—Fraser v. Geist, D.C.Pa., 1 P. 
R.D. 267. 

(2) “The federal rules of civil pro¬ 
cedure, while generally merging law 
and equity cases for procedural mat¬ 
ters, were not intended to destroy 
the distinction between law and equi¬ 
ty with respect to the matter of jury 
trials.” 

Xj.s. —Connecticut General Life Ins. 
Co. V. Candimat Co., D.C.Md., 83 
F.Supp. 1, 2. 


Historical status 

Cases that historically were equi¬ 
table are still to be tried to the 
courts and those that were legal, to 
the jury. 

U.S —Bereslavsky v. Kloeb, C C A 6, 
162 F.2d 862, certiorari denied 68 
set. 156, 332 U.S. 816, 92 L.Ed. 
393. 

Issues formerly equitable are for 
court, and issues formerly legal are 
for jury, if timely demand is made 
U.S.—Canning v. Star Pub. Co , DC. 

Deb, 138 F Supp. 843. 

Question of adequacy of legal reme¬ 
dies 

Unless there is an issue of right to 
jury trial or of other rights which) 
depend on whether cause is “legal” or 
“equitable" one, question of adequacy 
of legal remedies is purely academic 
and need not arise. 

U.S.—Beacon Theatres, Inc. v. West- 
over, Cab, 79 S.Ct. 948, 359 U.S. 
500, 3 L.Bd.2d 988. 

35. U.S.—Chichester v. Kramer, D.C. 
N.Y., 157 F.Supp. 79. 

Fraser v. Geist, D.C.Pa., 1 P.R.D. 
267. 

“It is of the essence, in determin¬ 
ing whether or not a jury trial 
should be granted to defendants, to 
make inquiry as to what the plain¬ 
tiff’s bill of complaint seeks and 
whether it is in its nature either 
equitable or legal.” 

U.S.—Conn v. Kohlemann, D.C.Pa., 
2 F.R.D. 514, 516. 

Issues disclosed by complaint 

Although right to jury trial is to 
be determined by whether issues, as 
disclosed by complaint, are essential¬ 
ly legal or essentially equitable in 
nature, that test is of little aid where 
same claim is made basis of both le¬ 
gal and equitable relief. 

U.S.—Ralph Blechman, Inc. v. I. B. 
Kleinert Rubber Co., D.C.N.Y., 98 
F.Supp. 1005, 

Necessity of amendment to assert 
right to jury 

Where complaints contained alle¬ 
gations pertinent to relief in equity, 
plaintiff was required to effect nec¬ 
essary amendments to complaints, to 
remove those portions, before he 
could become entitled to assert a 
right to trial by jury as a matter of 
right, notwithstanding plaintiff had 
filed a waiver of equitable relief and 
demand for jury, since plaintiff, by 
filing waiver of equitable relief and 
demand for jury, was attempting to 
avoid Rule of Civil Procedure dealing 
with amendments of pleadings. 

U.S.—Canister Co. v, Leahy, C.A. 
Deb, 182 F.2d 510. 


295 



35B C. J. S, 


§ 945 FEDERAL CIVIL PROCEDURE 


of the complaint alone, or even plaintiff’s view of 
the nature of his complaint, that is determinative.^^ 
Thus, the inclusion in the complaint of an equitable 
cause of action,or of an incidental prayer or de¬ 
mand for equitable relief, ^8 (^oes not deprive defend¬ 
ant of a right to a trial by jury of a legal cause of 
action. Conversely, defendant cannot deprive plain¬ 
tiff of his right to a jury trial in an action at law 
by framing an equitable issue in his answer when 
an effective remedy at law is available to him;^^ 
nor can plaintiff be deprived of his right to a jury 
trial of a legal issue by the interposition of a plead¬ 


ing which in effect raises no other issue.^^ Where 
the cause of action stated in the complaint, the rem¬ 
edy sought, and the defenses pleaded in the answer 
create a purely equitable issue, defendant cannot 
transform such issue into one at law merely by 
counterclaiming for money damages. 

If there are both legal and equitable issues in the 
case, as where both legal and equitable issues are 
joined in a single action, as discussed supra § 41, 
the former are triable before a jury and the latter 
by the court. '^2 However, if an incidental legal is- 


36. U.S.—Fraser v. Geist, D.C.Pa., 1 
F.R.D. 267. 

37. U.S.—U. S. r. Strymish, D.C. 
Mass., 86 P.Supp, 999. 

Young- V. Loew's, Inc., D.C.N.Y., 
2 PR.D. 350—Elkins v. Kobel, D. 

C. N.Y, 1 F.R.D. 357. 

Waiver of right by pleadings see in¬ 
fra § 949. 

38. U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 
U.S. 500, 3 L.Ed.2d 988—Scott v. 
Neely, Miss., 11 S.Ct. 712, 140 U.S. 
106, 35 L.Ed. 358. 

Canning v. Star Pub. Co., D.C. 
Del., 138 F.Supp. 843. 

U. S. V. Connolly, D.C.Mont., 3 F. 
R,D. 417. 

39. U.S.—^Dunn v. Prudential Ins. 
Co. of America, D.C.Minn., 8 P. 
Supp. 799. 

40. Counterclaim 

(1) Counterclaim charging plaintiff 
with violation of antitrust laws in 
suit to enjoin unfair competition and 
for accounting. 

U.S.—Smith, Kline & French Labora¬ 
tories V. International Pharmaceu¬ 
tical Labs., D.C.N.Y., 98 F.Supp. 
899. 

(2) Where complaint sought ad¬ 
judication that patent was valid and 
infringed, damages and profits, with¬ 
out seeking injunction, defendants 
could not deprive plaintiffs of their 
right to jury trial by counterclaim 
denying validity of patent and seek¬ 
ing injunction or declaratory judg¬ 
ment 

U.S.—^Van Alen v. Aluminum Co. of 
America, D.C.N.Y., 43 F.Supp. 833. 
Binger v. Unger, D.C.N.Y., 7 F.R. 

D. 121. 

41. U.S.—Bendix Aviation Corp. v. 
Glass, D C.Pa., 81 F.Supp, 645. 

Cause of action for specific perform¬ 
ance 

U.S.—Bendix Aviation Corp. v. Glass, 
supra. 

42. U.S.—^Hargrove v, American 
Cent. Ins. Co., C.C.A.Okl,, 125 F.2d 
225—^Van Alen v. Aluminum Co. of 
America, D.C.N.Y., 43 F.2d 833. 

Ford V. G. E. Wilson & Co., D. 
C.Conn., 30 F.Supp. 153. 


Strelitz v. Surrey Classics, D.C. 
N.Y., 7 F.R.D. 101—U. S. v. Con¬ 
nolly, D.C.Mont., 3 F R.D. 417— 
Young v. Loew’s, Inc., D.C.N.Y., 2 
F.RD. 350—^Ransom v. Staso Mill¬ 
ing Co., D.C.Vt., 2 F.RD. 128— 
Fitzpatrick v. Sun Life Assur. Co. 
of Canada, D.C.N.J., 1 F.R.D. 713— 
Dellefield v. Blockdel Realty Co., D. 
C.N.Y., 1 F.R.D. 689. 

Separate trial of issues in same cause 
see infra § 917. 

'Under Rule 38 of the Federal 
Rules of Civil Procedure, 28 U.S.C. 
A., the right to jury trial is pre¬ 
served as to those issues which are 
legal in their nature, even though 
they may be joined in the same com¬ 
plaint with claims of an equitable 
nature, as to which no right of jury 
trial exists. It is the nature of the 
issue itself which determines the 
mode of trial, and not the fact that 
other issues involved in the case 
may require a different mode of 
trial.” 

U.S.—Chappell & Co. v. Cavalier Cafe, 
Inc., D.C.Mass., 13 F.R.D. 321, 322. 

Demand for jury trial of counter¬ 
claim 

Where insurer, after death of in¬ 
sured, instituted action against ben¬ 
eficiary named in policy to cancel or 
rescind policy because of alleged 
fraud in connection with application 
for policy and to prohibit beneficiary 
from assigning policy or any interest 
thereunder or prosecuting any action 
against insurer based on policy, and 
beneficiary filed counterclaim for face 
amount of policy and demand for ju¬ 
ry trial, demand for jury trial should 
not be stricken, but insurer was en¬ 
titled to have action on counterclaim 
suspended and the matter tried with¬ 
out a jury. 

U.S.—Travelers Ins. Co, v. Lupin, D. 
C.Pa., 18 F.RD. 67. 

Itegal issue raised by subsequent 
pleading 

(1) Although complaint may raise 
only equitable issues warranting de¬ 
nial of a jury trial, jury issues may 
be raised by subsequent pleadings so 
as to entitle parties to trial by jury 
as of right, since under Federal 
Rules there are no longer equity cas¬ 
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es and law cases as such, but it is 
the issues, not the form of the case, 
which determine the method of trial. 
U.S.—Beaunit Mills v. Eday Fabric 
Sales Corporation, C.C.A.N.Y., 124 
F.2d 563. 

(2) Answer raising fact issue tri¬ 
able by jury in equity case is suffi¬ 
cient without amendment to carry 
such issue to jury at law. 

U.S.—Southern Ry. Co. v. City of 
Greenwood, D.C.S.C., 40 F.2d 679. 

Consideration given state law 

State laws and decisions should be 
considered in determining whether 
defendants in equity suit present col¬ 
orable claim of title to realty triable 
by jury. 

U.S.—Southern Ry. Co. v. City of 
Greenwood, supra. 

Joinder of the remedies of injunc¬ 
tion, restitution, and damages for 
violations of the Emergency Price 
Control Act and the Housing and 
Rent Act cannot be applied hy the 
government to curb the right of a 
jury trial with respect to the issue 
of damages. 

U.S.—^Leimer v. Woods, C.A.Mo., 196 
F.2d 828. 

Common issue or question of fact 

(1) Federal Rules give to party 
having a claim triable by jury at 
common law the power to preserve 
that right when that claim is joined 
with other equitable claims involving 
one of the issues of fact in the com¬ 
mon-law suit, and to that end that is¬ 
sue must be tried first, 

U.S.—Bruckman v. Hollzer, C.C.A.9, 
152 F.2d 730. 

(2) Where there has been a joinder 
of separate equitable and legal caus¬ 
es of action involving some substan¬ 
tial common issue of fact whose de¬ 
termination is subject of a proper 
demand for a trial by jury in the le¬ 
gal cause of action. Federal Rules of 
Civil Procedure, 28 U.S.C.A., intend 
that court shall proceed to allow is¬ 
sue to be determined by jury ex¬ 
cept where some special and impel¬ 
ling reason exists in the particular 
situation for proceeding with a pre¬ 
vious disposition of the equitable 
causes of action. 
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sue involved in the case is made part of an essentially 
equitable cause, there is no right to a jury trial of 
the legal issue involved if the court can dispose of 
all the questions under its general equity powers.'^^ 
Only under the most imperative circumstances can 
the right to a jury trial of legal issues in the case 
be lost through prior determination of the equitable 
claims.^^ 


§ 946. Demand 

Failure to demand a jury trial as required by Rule 
constitutes a waiver of the right thereto, unless excused 
by the court. 

Under the Federal Rules of Civil Procedure, 
Rule 38 (b), (d), 28 U.S.C.A., a party, to avail him^ 
self of a right to a jury trial, must make timely 
written demand therefor, or indorse such demand 
on his pleading, 4 5 and failure to make timely written 


U.S.—Leimer v. Woods, C.A.Mo., 196 
F.2d 828. 

(8) Federal court may not, under 
the Federal Rules, in situation of 
joined or consolidated equitable and 
legal causes of action involving a 
common substantial question of fact, 
deprive either party of a properly 
demanded jury trial on the question 
In legal cause of action by proceed¬ 
ing to a previous disposition of equi¬ 
table causes of action and so causing 
the fact to become res judicata, un¬ 
less there exists special reasons of 
impelling consideration for adoption 
of such practice. 

U.S.—Leimer v. Woods, supra. 

Sablosky v. Paramount Film Dis¬ 
tributing Corp., D.C.Pa., 13 F.R.D. 
138, 

43. U.S.—^Marine Cooks & Stewards, 
AFL V. Panama S S. Co., C.A.Wash., 
265 P.2d 780—Lucking v. Ojai Mut. 
Water Co., C.A.Cal., 256 P.2d 403 
—Beacon Theatres, Inc. v. West- 
over, C.A.9, 252 P.2d 864, reversed 
on other grounds 79 S.Ct. 948, 359 
U.S. 500, 3 L.Ed.2d 988-—Mahon v. 
Bennett, D.C.Mo., 81 F.Supp. 901, 
reversed on other grounds, C.A., 
180 F.2d 224, certiorari denied 70 
S.Ct. 1027, 339 U.S. 980, 94 L.Ed. 
1384. 

Fleming v. Peavy-Wilson Lum¬ 
ber Co., D.C.La., 38 F.Supp. 1001— 
Williams v. Collier, D.C.Pa., 32 F. 
Supp. 321. 

Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N.J., 1 F.R.D. 
713, 717. 

“A court of equity having taken 
cognizance of a suit will retain ju¬ 
risdiction and administer complete 
relief, even though this involves the 
determination of legal rights which 
otherwise would not be within range 
of its authority." 

U.S.—Fitzpatrick v. Sun Life Assur. 
Co. of Canada, supra. 

“The Chancellor may separate legal 
issues and send them to the jury 
once equitable issues have been dis¬ 
posed of, but this does not prevent 
him from exercising his historic pow¬ 
er to dispose of the whole case as 
Chancellor." 

U.S.—Bereslavsky v. Kloeb, C.C.A.6, 
162 F.2d 862, 863, certiorari denied 
68 S.Ct. 156, 332 U.S. 816, 92 L.Ed. 
393. 


ajegal cause of action iucideat to 
equitable relief 

Where first three causes of action 
were causes of action in equity tri¬ 
able by court without a jury, and 
fourth cause of action, for breach of 
contract implied from representa¬ 
tions alleged in the first three causes 
of action, was an incident to the 
equitable relief asked for in first 
three causes of action, so that un¬ 
less plaintiff prevailed in one or more 
of first three causes of action he 
could not recover on fourth cause of 
action, plaintiff was not entitled to a 
jury trial of fourth cause of action. 
U.S.—Pallant v. Sinatra, D.C.N.T., 59 
FSupp. 684. 

Counterclaim 

(1) Where defendant’s amended 
counterclaim made charge of confi¬ 
dential disclosure to plaintiffs, breach 
of confidence, unjust enrichment, and 
wrongful appropriation of ideas, and 
asked accounting of profits, damage 
claim was incidental to equitable re¬ 
lief sought, and jury trial was pre¬ 
cluded. 

U.S.—Telechron, Inc. v. Parissi, D.C. 
N.T., 108 F.Supp. 897, mandamus 
denied Parissi v. Foley, C.A., 203 
F.2d 454, reversed on other grounds 
75 S.Ct. 577. 349 U.S. 46, 99 L.Ed, 
867. 

(2) Where plaintiff’s refusal to 
compensate defendant for exploita¬ 
tion of invention pursuant to implied 
agreement was pleaded as a direct 
bar to plaintiff's cause of action for 
specific performance of contract to 
assign pending patent application, 
legal issue as to breach of implied 
agreement, even though set up also 
by way of counterclaim for damages, 
could not be severed, and a separate 
jury trial awarded defendant on such 
counterclaim, since the facts on 
which counterclaim was based would 
have to be determined in trial on the 
equity issue; hence, defendant's de¬ 
mand for jury trial should be denied 
with permission to proceed at law 
with jury trial on counterclaim in 
event trial of equity issue did not 
end the litigation. 

U.S.—Bendix Aviation Corp. v. Glass, 
D.C.Pa., 81 F.Supp. 645. 

■ernder former Eqxiity Buies 

(1) Causes of action at law inter¬ 
mingled with causes of action in 
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equity are triable in equity court un¬ 
der Federal Equity Rules, Rule 26. 
U.S.—Schell V. Leander Clark Col¬ 
lege, C.C.A.Iowa, 2 F.2d 17. 

(2) Federal Equity Rules, Rule 23, 
authorizing courts of equity to de¬ 
termine matters of law arising in 
equity suits without sending the case 
or question to the law side of the 
court, did not deprive the court of 
the rights to refer incidental and 
subordinate questions of fact to a 
jury. 

U.S.—^Vosburg Co. v. Watts, S.C., 
221 F. 402, 137 C.C.A. 272. 

44. U.S.—Beacon Theatres, Inc. v. 
Westover, Cal., 79 S.Ct. 948, 359 
U.S. 500, 3 LEd.2d 988. 

45. U.S,—Hargrove v. American 
Cent. Ins. Co., C.C.A.Okl., 125 F.2d 
225—Missouri Pac. Transp. Co. v. 
George. C C.A.Ark., 114 F.2d 757, 
certiorari denied 61 S.Ct. 549, 312 
U.S, 681, 85 L.Ed. 1120. 

MacDonald v. Central Vermont 
Ry., D.C.Conn., 31 F.Supp. 298— 
Commonwealth Trust Co. of Pitts¬ 
burgh V. Reconstruction Finance 
Corporation, D.C.Pa., 28 F.Supp. 
586. 

Arnstein v. Twentieth Century 
Fox Film Corporation, D.C.N.T., 3 
F.R.D. 58—Bosley v. Southern Bell 
Telephone & Telegraph Co, D.C. 
La., 1 F.R.D. 771—Foch Estates v. 
McDonald, D.C.N.T., l F R.D. 506 
—Campbell v. American Fabrics 
Co., D.C.H.Y., 1 F.RD. 502. 

D.C.—Scholl V. Scholl, 152 F.2d 672, 
80 U.S.App.D.C. 292. 

Wilson & Co. V. Ward, D.C., 1 F. 
R.D. 691. 

Purpose of Federal Rules of Civil 
Procedure, 28 U.S.C.A., relating to 
demand for jury trial is to inform 
court and counsel well in advance of 
trial as to the trial method desired. 
U.S.—Gallagher v. Delaware & H. R. 
Corp., D.C.Pa., 15 F.R.D. 1. 

Jury trial not claimed by either par¬ 
ty 

Where neither party in suit for 
refund of income taxes alleged to 
have been wrongfully collected claim¬ 
ed a jury trial, trial would be had 
to the court. 

U.S.—Cooper Foundation v. O’Malley, 
D.C.Neb., 121 F.Supp. 438, caust, 
remanded, C.Al., 221 F.2d 279. 
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demand or indorse such demand on his pleading con- | stitutes a waiver of his right,^® whether such failure 


Demand in body of pleading is suf¬ 
ficient demand although not indorsed 
on pleading. 

U.S —Allstate Ins. Co. v. Cross, D.C. 
^ Pa., 2 P.R.D. 120. 

'’“itfotion” considered as demand 
Where defendant’s “motion” for 
jury trial was filed and served on 
plaintiff less than ten days after 
service of answer, or within time 
prescribed by Rule, and plaintiff 
treated motion as demand for jury 
trial within Rule, court would so 
consider it. 

U.S.—U. S. V. Friedland. D.C.Conn., 
94 P.Supp. 721. 

Unopposed motion 

Where defendant had failed to 
take action against jury demand for 
period of two years, it was technical¬ 
ly an unopposed motion, and demand 
was good even though not perfect in 
form. 

D.G.—Kershenbaum v. Wool, D.C., 13 
F.R.D 333. 

Demand restricted by court to par¬ 
ticular issues presented 

(1) Generally. 

U.S.—Smith, Kline & French Labora¬ 
tories v. International Pharmaceu¬ 
tical Labs,, D.C.N.Y., 98 F.Supp. 

899. 

(2) Where a plaintiff has claimed 
a jury trial on a whole case and has 
not specified the issues to be tried 
to the jury, court can on its own mo¬ 
tion designate issues to be tried to 
the jury. 

U.S.—U. S. V. Strymish, D.C.Mass., 
86 P.Supp. 999. 

Issue raised by supplemental plead¬ 
ings 

Filing of a supplemental complaint 
and answer followed by a timely 
demand for trial by jury after de¬ 
fendant has waived his right to a 
jury trial on prior complaint entitles 
defendant to trial by jury as to such 
issues raised by supplemental com¬ 
plaint and answer. 

U.S.—-Lader v. Dahlberg, D.C.N.Y., 2 
P.R.D. 49. 

ISTature of pleadings as affecting re^ 
OLUirement 

In action for injunction under 
Sherman Anti-Trust Act, allegation 
that if restraining order was not 
granted plaintiff would suffer dam¬ 
age in stated amount, and prayer for 
treble damages, were insufficient to 
notify defendants that damages for 
prior acts would be claimed so as to 
require defendants, if they wanted 
jury trial, to make demand within 
ten days. 

U.S.—Columbia River Packers Ass’n 
V. Hinton, D.C.Or., 34 F.Supp. 970, 
reversed on other grounds, C.C.A., 
Hinton V. Columbia River Packers 
Ass’n, 117 F-2d 310, affirmed 62 S 
Ct. 520, 316 U.S. 143, 86 L.Ed. 750. 


Removed case 

(1) Where complaint of record, 
properly docketed, bore notation 
“Trial by jury is demanded” im¬ 
mediately below its caption, there 
was sufficient compliance with re¬ 
quirement of Federal Rules of Civil 
Procedure, Rule 81 (c), 28 U.S.C.A., 
that demand for jury trial in a re¬ 
moved case be made within ten days 
after petition for removal, on part 
of a petitioner, or ton days after serv¬ 
ice of notice of filing petition, and 
case would not be stricken from jury 
list because of failure of plaintiffs 
to make an independent request for 
trial by jury. 

U S.—Rehrer v. Service Trucking Co., 

D. C.Del., 15 F.RD. 113. 

(2) Trial by jury in removed cases 
generally see Removal of Causes § 
269. 

46. U.S.—^Alcoa S. S. Co. v. Ryan, 
C.A 2, 211 F.2d 576—Harriman Rip¬ 
ley & Co. V. U, S., C.A.Pa., 210 
F.2d 163—Dougall v. Spokane, P. 
& S. Ry. Co., C.A.Or., 207 F.2d 843, 
certiorari denied 74 S Ct. 429, 347 
U S. 904, 98 L.Ed. 1063—Moore v. 

U. S, C.A.Tex., 196 F.2d 906—U. S. 

V. Clawans, C.A.N.J., 196 F.2d 493 
—Timmons v. U. S., C.A.SC., 194 
F.2d 357, certiorari denied 73 S.Ct. 
59, 344 U.S. 844, 97 L.Ed. 656, re¬ 
hearing denied 73 S.Ct. 174, 344 U.S. 
882, 97 L.Ed. 683—^American Fidel¬ 
ity & Cas. Co. V. All Am. Bus 
Lines, C.A.Okl., 190 F.2d 234, cer¬ 
tiorari denied 72 S.Ct. 79, 342 U.S. 
851, 96 L.Ed. 642—Firemen’s Ins. 
Co. of Newark, N. J. v. Smith, C.A. 
Mo., 180 F.2d 371, certiorari de¬ 
nied 70 S.Ct. 1028, 339 U.S. 980, 94 
L.Ed. 1384—Fidelity & Deposit Co. 
of Md. V. Krout, C.C.A.N.Y., 157 F. 
2d 912—Roth v. Hyer, C.C.A.Fla., 
142 F.2d 227, certiorari denied 65 
S.Ct. 38, 323 U.S. 712, 89 L.Ed. 573 
—Hargrove v. American Cent. Ins. 
Co., C.C.A.Okl., 125 F.2d 225—Mis¬ 
souri Pac. Transp. Co. v. George, 

C. C.A.Ark., 114 F.2d 757, certiorari 
denied 61 S.Ct. 549, 312 U.S. 681, 85 
L.Ed. 1120. 

Scrinko v. Reading Co., D.C.N.J., 
117 F.Supp. 603—McDonald v. Cen¬ 
tral Vermont Ry., D.C.Conn., 31 F. 
Supp. 298—Alfred Hofmann, Inc., 
V. Textile Mach. Works, D.C.Pa., 27 
F.Supp. 431. 

Second-79th Street Co. v. U. S. 
Steel Corp., D.C.N.Y., 22 F.R.D. 98 
—Supplies, Inc. v. Aetna Cas. & 
Sur. Co., D.C.Pa., 18 F.RD. 226— 

E. H. Tate Co. v. Jiffy Enterprises, 

D. C.Pa., 16 F.R.D. 571—Bullock v. 
Sterling Drug, D.C.Pa., 8 F.RD. 575 
—Irvine v. Luckenbach S. S. Co., 
D.C.N.Y., 7 F.RD. 127—Bowles v. 
Samonas, D.C Pa., 7 F.R.D. 104— 
Arnstem v. Twentieth Century Fox 
Film Corporation, D.C.N.Y., 3 F.R. 
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D. 58—Munkacsy v. Warner Bros. 
Pictures, DCNY, 2 PRD. 380— 
Mealy v. Fidelity Nat. Bank in 
New York, D C N.Y., 2 P R D. 339 
—Shafer v. Richmond Ins. Co., D. 
C.Pa, 2 P.RD. 38—Bosley v. South¬ 
ern Bell Telephone & Telegraph 
Co, D.C.La., 1 PR.D. 771—Waldo 
Theatre Corporation v. Dondis, D. 
CMe, 1 FRD. 685~Foch Estates 
V. McDonald, D.C.N.Y., 1 F.R D. 
506—Campbell v. American Fab¬ 
rics Co., D C.N.Y., 1 F.R.D. 502— 
Suffin V. Springer, D.C.N.Y., 1 F. 

R. D. 245. 

D.C.—May v. Melvin, 141 F.2d 22, 78 
U.S.App.D.C. 368. 

Ignorance of Rules no excuse 
U S.—MacDonald v Central Vermont 
Ry., D.C Conn., 31 P.Supp. 298. 
Failure to make proper and timely 
demand for jury generally see Ju¬ 
ries §§ 98-105. 

Waiver generally see infra §§ 949, 
950. 

Degal waiver 

U S.—McNabb v. Kansas City Life 
Ins. Co., C.C.AIowa, 139 F.2d 591. 
Irrevocable waiver 
U.S.—Johnson v. Gardner, C.A.Cal., 
179 F.2d 114, certiorari denied 70 

S. Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Trial of proceeding as action for equi¬ 
table relief 

Where no demand for jury trial 
was made by defendants as required 
by Rules, any right to jury trial was 
waived, and their contention that 
trial of proceeding as an action for 
equitable relief denied their consti¬ 
tutional right to jury trial would be 
denied. 

U.S.—^U. S. V. Moore, Tex., 71 S.Ct. 
524, 340 U.S. 616, 95 L.Ed. 582, re¬ 
hearing denied 71 S.Ct. 740, 341 
U.S. 923, 95 L.Ed. 1356. 

Waiver applicable to second trial of 
cause 

U.S.—Moore v. U. S., C.A.Tex., 196 
F.2d 906. 

Submission of question for special 
finding 

Even though effect of writing had 
been treated by court as presenting 
a jury question, failure of parties to 
demand that such question be sub¬ 
mitted to jury for special finding 
thereon constituted a waiver of right 
to jury trial thereof. 

U.S.—Lind v. Schenley Industries, 
Inc., D.C.N.J., 167 F.Supp. 590. 
Waiver by tMrd-party plaintiff and 
third-party defendant 
Where only issue left for adjudica¬ 
tion was between third-party plain¬ 
tiff and third-party defendant, and 
only jury demand that had been 
made was endorsed on original com¬ 
plaint of plaintiff who demanded a 
jury trial of issue between himself 
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is inadvertent or intentional.^^ The Rule has been 
upheld as against the contentions that a waiver of 
the right to a jury trial cannot be made in any way 
except by a consciously voluntary, affirmative act,^^ 
and that the Rules, in any event, cannot deprive a 
party of his fundamental right to a jury trial.^^ By 
failure to ask for a jury trial, a party who would 
otherwise be entitled thereto consents to a trial by 
the court,and his contention on appeal that he 
was deprived of a jury trial comes too late.^i 

However, a waiver does not result where a party 
is not given an opportunity to make a demand.52 
The Federal Rules of Civil Procedure, Rule 39 (b), 
28 U.S.C.A., providing that, notwithstanding the fail¬ 
ure of a party to demand a jury in an action in which 
such a demand might have been made of right, the 
court in its discretion on motion may order a trial 
by jury of any or all issues, is one which permits 
relief against a waiver.^3 The exercise of such dis¬ 
cretion is discussed infra § 948. 


A party waives his jury trial when he does not 
request it as to a count which is not part of the 
complaint, but which it could be anticipated may be¬ 
come part thereof.^^ 

Where rights to a jury trial are asserted in actions 
at common law within the constitutional provisions, 
the proper course is for the court to place the case 
on the jury docket, as provided by the Federal Rules 
of Civil Procedure, 28 U.S.C.A.^^ If a proper and 
timely demand for a jury is made, all of the parties 
in the action who are affected by the demand may re¬ 
ly thereon and need not make a jury demand for is¬ 
sues embraced therein. 

Withdrawal of demand. Under the Federal Rules 
of Civil Procedure, Rule 38 (d), 28 U.S.C.A., a de¬ 
mand for trial by jury, made as provided in the 
Rules may not be withdrawn without the consent 
of the parties.^ 


and third-party plaintiff, both third- 
party defendant and third-party 
plaintiff waived jury trial. 

U S —McAndrews v. U. S. Lines Co., 
D C.N.T., 167 F.Supp. 41. 

Issue of invalidity of patents 
U S.—Gasifier Mfg-, Co. v. General 
Motors Corporation, C.C.A.Mo., 138 
F.2d 197. 

Statutory penalty not expressly men¬ 
tioned 

With respect to right to a jury 
trial, an action seeking injunctive 
relief and damages for unlawful tres¬ 
passes by defendant’s livestock on 
lands raised the issue of right to 
statutory penalty for damages al¬ 
though the prayer did not mention 
statutory penalty in so many words; 
hence, defendants could not complain 
that they were induced to waive 
right to jury trial on issue of stat¬ 
utory penalty under belief that ac¬ 
tion was primarily equitable with 
compensatory damages as incidental, 
and that statutory penalty was not 
sought. 

Xj.s.—U. S. V. Connolly, D.C.Mont., 
3 F.R.D. 417. 

47. XJ.S.—Gulbenkian v. Gulbenkian, 
C.C.A.N.Y., 147 F.2d 173, 158 A.L.K. 
990—McNabb v. Kansas City Life 
Ins. Co., C.C.A.Iowa, 139 F.2d 591. 

48. XJ.S.—^Wilson v. Corning Glass 
Works, C.A.Cal., 195 F.2d 825. 

49. XJ.S.—Scrinko v. Reading Co., D. 
C.N.J., 117 F.Supp. 603. 

50. XJ.S.—Landers Frary & Clark v. 
Vischer Products Co., C.A.Ill., 201 
F.2d 319. 

51. XJ.S.—Landers Frary & Clark v. 
Vischer Products Co., supra. 


52. Immediate entry of judgment 

In action for injunction under 
Sherman Anti-Trust Act, where first 
notice defendants had that damages 
for prior acts were claimed was 
when amendment to complaint to in¬ 
clude allegations of prior damage 
was allowed on same day as judg¬ 
ment for plaintiff was entered 
awarding treble damages, the imme¬ 
diate entry of judgment deprived de¬ 
fendants of right to demand, wuthin 
ten days, under Federal Rules of Civ¬ 
il Procedure, a jury trial, and defend¬ 
ants therefore did not “waive” right 
to jury trial. 

XJ.S.—Columbia River Packers Ass’n 
V. Hinton, D.C.Or., 34 F.Supp. 970, 
reversed on other grounds, C.C.A., 
Hinton v. Columbia River Packers 
Ass’n, 117 F.2d 310, affirmed 62 S. 
Ct. 520, 315 XJ.S. 143, 86 L.Ed. 750. 

53. XJ.S.—State of Delaware, for 
Use of General Crushed Stone Co 
V. Massachusetts Bonding & Insur¬ 
ance Co., D.C.Del., 3 F.R D. 65— 
Milstein v. Edward Small Produc¬ 
tions. D.C.N.T., 3 F.R.D. 45, 

54. U.S.—Speed v. Transamerica 
Corp., D.C.Del., 103 F.Supp. 47. 

Notice of motion to amend prayer 
Where, nearly two years before 
trial, plaintiff gave notice that he 
would move to amend prayer to in¬ 
clude a request for damages if specif¬ 
ic performance were refused, and 
defendants made no claim for jury 
trial, right to jury trial was waived. 
U.S.—Gulbenkian v. Gulbenkian, C.C. 
A.N.T., 147 F.2d 173, 158 A.L.R. 
990. 

55. U.S.—Oklahoma Contracting Co. 
V. Magnolia Pipe Line Co., C.A. 
Tex., 195 F.2d 391, certiorari de¬ 
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nied 73 S.Ct. 388, 344 U.S. 921, 97 L. 
Ed. 710 

Failure as not reversible error 

Where defendant in declaratory 
judgment action raised issues which 
were properly triable by jury as 
matter of constitutional right, dis¬ 
trict court should have placed case 
on jury docket, but where court of 
appeals construed contract which was 
basis of defendant’s counterclaim and 
decided that defendant could not re¬ 
cover thereunder, case would not be 
reversed because of error m failing 
to place on jury docket, since new 
trial before jury would be futile. 

U.S.—Oklahoma Contracting Co. v. 
Magnolia Pipe Line Co., supra. 

56. U.S.—McAndrews v. U. S. Lines 
Co., D.C.N.Y., 1C7 F.Supp. 41. 
Demand by plaintiff operates as 

demand by defendant. 

U.S.—Bass V. Hoagland, C.A Tex., 
172 F.2d 205, certiorari denied 70 
S.Ct. 57, 338 U.S. 816, 94 L.Ed. 494. 
In action for personal injuries suf¬ 
fered by seaman aboard tug, sea¬ 
man’s demand for jury trial operated 
as a demand for jury trial by de¬ 
fendant tug owners. 

U.S.—Tates v. Dann, C.A.Del., 223 
F.2d 64. 

57. U.S.—Tates v. Dann, supra— 
Bass v. Hoagland, C.A.Tex., 172 F. 
2d 205, certiorari denied 70 S.Ct. 
57. 338 U.S. 816, 94 L.Ed. 494. 
Plaintiff^s motion to strike his de¬ 
mand for a jury trial was properly 
denied where defendant opposed the 
attempted withdrawal. 

U.S.—Thiel V. Southern Pac. Co., C. 
C.A.Cal., 149 P.2d 783, reversed on 
other grounds 66 S.Ct. 984, 338 U.S, 
217, 90 L.Ed. 1181, 166 A.L.R. 1412. 
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§ 947. - Time for Demand Generally 

A demand for a jury trial must be made within the 
time fixed by the governing Federal Rules of Civil Pro¬ 
cedure. 

Under the Federal Rules of Civil Procedure, Rule 
38 (b), 28 U.S.C.A., a demand for a trial by jury of 
any issue triable of right by a jury may be served 
on the other party at any time after the commence¬ 
ment of the action and not later than ten days after 
the service of the last pleading directed to such is- 
sue.^^ This Rule has been said to be unlimited in 
the generality of its ostensible scope.^^ It is the 
date of service of the demand, and not the date of 
the filing thereof, which is controlling in determin¬ 


ing whether a demand is timely.^® 

Later motions addressed to the pleading do not 
automatically extend the ten-day provision of the 
Rule.^i The time within which the demand may be 
served is not extended by the service of amended 
pleadings, unless an amended pleading introduces 
new issues triable by a jury; as to the latter, the 
time within which a jury trial may be demanded 
necessarily commences to run from the service of 
the amended pleading. 

An untimely demand may be stricken on motion.63 

In the application of these principles, demands 
have been held timely in some circumstances,^^ but 


58. U S.—^Waldo Theatre Corpora¬ 
tion V. Dondis, D.C.Me., 1 F.R..D. 
685. 

Issues raised hy origrinal and supple¬ 
mental pleading’s 

However, a timely demand for a 
jury trial of an issue raised by a 
supplemental complaint and answer 
thereto does not cover the issue 
raised by the original complaint, 
where the answer to the supplemen¬ 
tal complaint is not the last plead¬ 
ing directed to the issue raised by 
the original complaint. 

U.S.—^Waldo Theatre Corporation v. 
Dondis, supra. 

'59. U.S.—Christiansen v. Interstate 
Motor Lines, Inc., D.C.Neb., 20 F. 
R.D. 105. 

60. U.S.—Beckstrom v. Coastwise 
Line, D.C.Alaska, 13 F.R.D. 480. 
Date of depositing letter in post 

o£dce held date of service of demand, 
and not date of filing thereof in 
court. 

U.S.—Beckstrom v. Coastwise Line, 
supra. 

61. U.S—Steinhardt Novelty Co. v. 
Arkay Infants Wear, D.C.N.Y., 10 
F.R.D. 321. 

62. U.S.—Munkacsy v. Warner Bros. 
Pictures, D.C.N.Y., 2 F.R.D. 380. 

Abandonment of claim for equitable 
relief 

Plaintiff’s demand for a jury trial 
in action for patent infringement 
was timely where filed within ten 
days after amendment abandoning 
claim for equitable relief and ask¬ 
ing for money judgment only, al¬ 
though more than ten days had 
elapsed from the service of the last 
pleading directed to the issues as 
made by the original complaint and 
amended answer. 

U.S.—Beresiavsky v. Caffey, C.C.A.N. 
Y., 161 F.2d 499, certiorari denied 
68 S.Ct. 82, 332 U.S. 770, 92 L.Ed. 
355. 

Added or di^erent cause of action 

(1) In action for declaratory judg¬ 
ment as to patent invalidity and non- 
infringement, wherein defendant 


counterclaimed for infringement, and 
waived jury trial by not demanding 
it, defendant would be permitted to 
amend counterclaim by adding causes 
of action at law for unfair competi¬ 
tion and violation of antitrust laws, 
and would not be deemed to have 
waived jury trial as to them. 

U.S.—E. H. Tate Co. v. Jilty Enter¬ 
prises, D.C.Pa., 16 F.R.D. 571. 

(2) A patent infringement suit be¬ 
gun by bill in equity for injunction 
and accounting was exclusively in 
equity and plaintiff could not then 
have demanded a jury trial, but right 
to jury trial arose when amended 
complaint was filed seeking money 
damages only, and hence jury trial 
was not waived for failure to de¬ 
mand such trial within ten days aft¬ 
er service of last pleading directed 
to issues raised by original plead¬ 
ings, and demand within ten days 
after amendment was timely, not¬ 
withstanding amended complaint may 
not have stated a new issue, since it 
stated a different cause of action. 

U.S.—Beresiavsky v. Kloeb, C.C.A.6, 
162 F.2d 862, certiorari denied 68 
S.Ct. 156, 332 U.S. 816, 92 L.Ed. 
393. 

63. U.S.—Herzig v. Twentieth Cen¬ 
tury-Fox Film Corp., D.C.Cal., 129 
F.Supp. 845. 

Atanasio v. Cosmopolitan Ship¬ 
ping Co., D.C.N.Y., 20 F.RD. 363— 
Swindells v. Ziff-Davis Pub. Co., 
D.C.N.Y., 15 F.RD. 388—Gora v. 
Jenkins Bros., D.C.Conn., 8 F.R.D. 
32. 

64. U.S.—U. S. v. Firman, D.C.Pa., 
98 F.Supp. 944. 

Demands served and filed before an¬ 
swers 

Where demands for jury trial were 
both served and filed after commence¬ 
ment of the actions and before serv¬ 
ice or filing of the answers, which 
were the last pleadings directed to 
the triable issues, such demands 
were made in due time. 

U.S,—Christiansen v. Interstate Mo¬ 
tor Lines, Inc., D.C.Neb.,, 20 F.R.D. 
105. 


Insufficient notice of claim for dam¬ 
ages 

In action for injunction under 
Sherman Anti-Trust Act, allegation 
that If restraining order was not 
granted plaintiff would suffer dam¬ 
age in stated amount, and prayer 
for treble damages, were insufficient 
to notify defendants that damages 
for prior acts would be claimed so 
as to require defendants, if they 
wanted jury trial, to make demand 
within ten days. 

U.S.—Columbia River Packers Ass’n 
v. Hinton, D.C.Or. 34, F.Supp 970, 
reversed on other grounds, C.C.A, 
117 F.2d 310, reversed on other 
grounds 62 S.Ct. 520, 315 U.S. 143, 
86 LEd. 750. 

Service of demand with amended 
complaint 

(1) Where plaintiff, after denial 
of his motion for jury trial of in¬ 
fringement action on ground that an 
accounting was demanded, amended 
complaint so as to add additional al- 

! legation of infringement and to drop 
accounting demand, and served de¬ 
mand for jury trial with amended 
complaint, he was entitled to a jury 
trial, and demand was timely. 

U.S.—Tynan v. R. K. O. Radio Pic¬ 
tures, D.C.N.Y., 77 F.Supp. 238. 

(2) Where petitioners were grant¬ 
ed leave to amend complaints to sub¬ 
stitute demands for money relief for 
prayers for equitable relief, and 
amended complaints and demands for 
jury trials on issue of damages were 
served and filed at same time, peti¬ 
tioners were entitled to jury trial, 
U.S.—Canister Co. v. Leahy, C.A. 

Del., 191 F.2d 265, certiorari de¬ 
nied 72 S.Ct. 201, 342 U.S. 893, 96 
L.Ed. 669. 

Issues raised by reply to counter¬ 
claims 

(1) Demand, filed along with re¬ 
ply to answer pleading counter¬ 
claims, for jury trial of all issues 
raised by complaint, answer, and re¬ 
ply, was timely filed with respect to 
issues raised by reply to counter¬ 
claims pleaded in answer. 
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not in others.^5 

Effect of Rule cis to removed actions. Where a 
demand for a jury trial is made in a complaint at 
the time the action is filed in a state court and before 
the cause is removed to a federal court, plaintiff 
does not waive his right to trial by jury in the fed¬ 
eral court under the Federal Rules of Civil Proce¬ 


dure, Rule 81 (c), 28 U.S.C.A., as to removed ac- 
tions.^^ A special provision of this Rule has been 
held to apply in situations in which Rule 38 (b) is 
inadequate. 

Enlargement of time. The provision of the 
Federal Rules of Civil Procedure, Rule 6 (b), 28 U.S. 
C.A., giving the court discretion to enlarge the time 


U.S.—Gunther v. H. W. Gossard Co., 
D.C.N.T., 27 P.Supp. 995. 

(2) In action on life policy, plain¬ 
tiff’s demand for jury trial, which 
was filed within ten days after plain¬ 
tiff replied to insurer's counterclaim, 
which sought cancellation of policy 
on ground of fraud, but more than 
ten days after answer was filed, was 
filed within time provided by Rule. 
U.S.—Garman v. Metropolitan Life 

Ins. Co., D.C.N.J., 7 F.B.D. 473. 

(3) Plaintiff's request for a jury 
trial of all issues, made within ten 
days after filing reply to counter¬ 
claim, but more than ten days after 
answer and counterclaim were filed, 
was made in time to entitle plaintiff 
to a jury trial of issues raised by 
counterclaim and reply, but was not 
in time to entitle it as of right to a 
jury trial of issues raised by amend¬ 
ed complaint and answer. 

U.S.—Consolidated Fisheries Co. v. 
Fairbanks Morse & Co., D.C.Pa., 9 
F.R.D. 539. 

65. U.S—Moore v. U. S., C.A.Tex., 
196 P.2d 906. 

Swindells v. Ziff-Davis Pub. Co., 
D.C.N.Y., 15 F.R.D. 388—Beckstrom 
V. Coastwise Line, D.C.Alaska, 13 
F.R.D. 480—Steinhardt Novelty Co. 
V. Arkay Infants Wear, D.C.N.Y., 
10 FR.D. 321—Consolidated Fish¬ 
eries Co. v. Fairbanks Morse & Co., 
D.C.Pa., 9 F.R.D. 539. 

Period after filing of answer 

(1) More than ten days 

U.S.—Goldblatt v. Inch, C.A.N.Y., 203 
F.2d 79—Larson v. General Motors 
Corporation, C.C.A.N.Y., 134 P.2d 
450, certiorari denied 63 S.Ct. 1318, 
319 U.S. 762, 87 L.Ed. 1713, man¬ 
date conformed to, D.C., 52 F.Supp. 
286. 

(2) Eighteen days. 

U.S.—Buescher v. Auto Lite Battery 
Corp., D.C.Ohio. 11 F.R.D. 514, 

Action removed to federal court 
U.S.—^Arnold v. Chicago, B. & Q. R. 
Co., D.C.Neb., 7 F.R.D, 678. 

Existence of “issue” before pre-trial 
A demand for jury trial first made 
at pre-trial more than ten days aft¬ 
er service of defendant’s answer, 
which was last pleading, could not 
be considered as having been made 
within time on theory that there was 
no "issue” within the Rule until pre¬ 
trial. 


D C.—May v. Melvin, 141 F.2d 22, 78 
U.S.App.D.C. 368. 

Transformation from suit in equity 
to action at law 

Plaintiffs’ motion for a jury trial 
on a matter of damages on ground 
that by passage of time the present 
action had been transformed from a 
suit in equity to an action at law 
for money damages would be de¬ 
nied as too late where litigation had 
been in progress for over five and a 
half years, no one had ever asked for 
a jury trial, and from the beginning, 
the case was treated as an action at 
law. 

U.S.—Canister Co. v. National Can 
Corp., D.C.Del., 8 F.R.D. 408. 

Counterclaim 

(1) Where answer set forth coun¬ 
terclaim, demand for jury trial of is¬ 
sues raised by the answer was not 
timely, when filed within six days 
of plaintiff’s reply, but more than 
ten days after the answer. 

U.S.—Campbell v. American Fabrics 
Co., D.C.N.Y., 1 P.R.D. 502. 

(2) Plaintiffs’ demand for a jury 
on the trial of a counterclaim was 
late where more than twenty days 
had passed without a reply to the 
counterclaim, and plaintiffs were 
therefore in default. 

U.S.—Larson v. General Motors Cor¬ 
poration. C.CA.N.Y.. 134 F.2d 450, 
certiorari denied 63 S.Ct. 1318, 319 
U.S. 762, 87 L.Ed. 1713, mandate 
conformed to 52 F.Supp. 286. 

(3) Where, in action by war con¬ 
tractor against Reconstruction Fi¬ 
nance Corporation for damages sus¬ 
tained as result of termination of its 
contract by the corporation, first 
paragraph of each cause of action of 
corporation’s counterclaim incorpo¬ 
rated each and every admission, de¬ 
nial, and allegation contained in cor¬ 
poration’s answer to the first three 
causes of action and incorporated 
corporation’s findings, the last plead¬ 
ing directed to issue of contractor’s 
complaint was contractor’s answer 
to counterclaim, and, therefore, con¬ 
tractor’s request for jury trial, filed 
concurrently with the answer to 
counterclaim, was timely. 

U.S.—^Monolith Portland Midwest 

Co. V. R. F. a, C.A.Cal., 240 F.2d 
444, certiorari denied 77 S.Ct. 1379, 
354 U.S. 921, 1 L.Ed.2dT436. 

(4) Where new matter in answer, 
designated * as counterclaim, did not 
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constitute either a claim of defend¬ 
ant against plaintiffs, or a counter¬ 
claim against them, and at most, al¬ 
leged an equitable claim, but did not 
create an issue triable of right by a 
jury within meaning of the Rules of 
Civil Procedure, defendant was not 
entitled to a trial by jury where it 
did not serve a demand therefor 
within ten days after service of its 
answer, which was the last plead¬ 
ing directed to an issue triable of 
right by a jury. 

U.S.—M. Bourne Co. v. Security 
Nat. Bank, D.C.N.Y., 23 F.R.D. 228. 

(5) Where plaintiffs brought ac¬ 
tion for declaratory judgment as to 
validity of defendant’s patent claims 
and of common-law rights based on 
confidential disclosure of inventions, 
and defendant denied alleged inva¬ 
lidity of his nonpatent claims, but 
allegations of invalidity of common- 
law rights were stricken by district 
court and were later reinstated by 
court of appeals, and defendant 
thereafter filed amended counter¬ 
claim which introduced no new mat¬ 
ters, issues were complete prior to 
filing of amended counterclaim, and 
jury demand filed thereafter was not 
timely. 

U.S.—Telechron, Inc. v. Parissi, D.C. 
N.Y., 108 F.Supp. 897, mandamus 
denied, C.A., Parissi v. Foley, 203 
F.2d 454, reversed on other 
grounds 75 S.Ct. 577, 349 U.S. 46, 
99 L.Ed. 867. 

66- U.S.—^Angel v. McLellan Stores 
Co., D.C.Tenn., 27 F.Supp. 893. 
Trial by jury in removed cases gen¬ 
erally see Removal of Causes § 
269. 

67. U.S.—Christiansen v. Interstate 
Motor Lines, Inc., D.C.Neb., 20 F. 
R.D. 105. 

Demand after filing of petition for 
removal 

Special provision of Rule 81 (c) 
that, if, at time of removal, all nec¬ 
essary pleadings have been served, 
party entitled to trial by jury under 
Rule 38 shall be accorded it if his 
demand therefor is served within ten 
days after petition for removal is 
filed if he is the petitioner, or, if not, 
within ten days after service on him 
of notice of filing of petition, simply 
cares for situations in which, from 
its very terms, Rule 38 (b> is inade¬ 
quate. 

U.S.—Christiansm v. Interstate Mo- 
,tor Liner, Inc., supra. 
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for the doing of an act, or to permit it to be done 
after the expiration of the specified period where 
the failure to act was the result of excusable neglect, 
has been applied to a demand for a jury trial.®^ 
That discretion is to be exercised not capriciously or 
groundlessly, but as a judicial act on adequate and 
persuasive grounds.Where a case of excusable 
neglect, within the Rule, is not made out, the con¬ 
sent of the movant’s adversary to the granting of the 
demand cannot be considered.*^^ 

§ 948. - Discretion of Court; Excuse for 

Late Demand 

The discretion vested in the court to excuse the 
absence or lateness of a demand for a jury trial must 
not be exercised arbitrarily, but only in adequate cir¬ 
cumstances. 

The Federal Rules of Civil Procedure, Rule 39 
(b), 28 U.S.C.A., providing that issues not demanded 
for a trial by jury as provided in Rule 38 shall be 
tried by the court, but, notwithstanding the failure 


of a party to demand a jury in an action in which 
a demand might have been made of right, the court 
in its discretion on motion may order a trial by jury 
of any or all issues, obviously gives the court dis¬ 
cretionary power to submit any or all issues to a 
jury even though the party can no longer demand 
a jury trial as of right.'^^ There is a conflict of au¬ 
thority as to the exercise of the discretion of the 
court as empowered by this Rule;^^ it has been said 
that there has not been established any uniform 
pattern for decisions of such motions addressed to 
the discretion of the court,that the decision rests 
in the sound discretion of the court dependent on 
the facts and circumstances of the particular case,'^^ 
and that the district courts were lenient, in this re¬ 
spect, when the Federal Rules were new and lawyers 
were unfamiliar with them, but that this attitude has 
changed with the passage of time."^^ 

The court in the exercise of a sound discretion 
may, under Rule 39 (b), excuse such failure and per¬ 
mit a trial by a jury,76 on the motion of either party 


68. U.S.—Gallagher v. Delaware & 
H. R. Corp., DCPa„ 15 P R D. 1— 
Malkin v. Dubinsky, D.C.N.Y., 14 
F.RD. 38 

Motion held on for enlargement of 
time 

U.S.—Buggeln & Smith v. Standard 
Brands, D C.N.T., 27 P.Supp. 399. 
D.C,—Wilson & Co. V. Ward, D.C., 
1 P.R.D. 691. 

Pailure to demand held excnsahle 
U S —Buggeln & Smith v. Standard 
Brands. D.C.N.T., 27 P.Supp. 399. 

Hargreaves v. Roxy Theatre, D. 
C.N Y., 1 F.R.D. 537. 

Excusable neglect held not shown 
£1.0.—^Wilson & Co. V. Ward, D.C., 1 

P. R.D. 691. 

69. U.S.—^Arnold v. Chicago, B. & 

Q. R. Co., D.C.Neb., 7 F.R.D. 678, 
680. 

70. D.C.—Wilson & Co. v. Ward, D. 
C., 1 F.R.D. 691. 

Beason for Buie 

Orderly procedure prescribed by 
Rules may not be dispensed with in 
such manner. 

D.C—^Wilson & Co. v. Ward, supra. 

71. U.S.—State of Delaware, for Use 
of General Crushed Stone Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., D.C.Del., 3 F.R.D. 65. 

Issue of damages 

U.S.—^William Goldman Theatres v. 
Kirkpatrick, C.C.A.Ra., 164 F.2d 66. 

Biscretion despite long delay 

Trial court would have discretion 
io allow jury trial, notwithstanding 
fact that demand for jury was not 
made until sixteen months after an¬ 
swer was filed and until six months 
after cause had been set for trial; 


but because of the long delay there 
should be a substantial reason for 
the exercise of discretion in favor 
of the demand. 

U.S.—Baker v. General Motors Corp., 
D.C.Mich, 10 P.RD. 512. 

72. U.S.—Paper Stylists v. Fitch¬ 
burg Paper Co., DCN.Y., 9 F.R.D. 
4. 

73. U.S.—Washington County Ins. 
Co. V. Wilkinson, D.C.Md., 19 F.R. 
D. 177. 

74. U S —^Washington County Ins. 
Co. V. Wilkinson, supra—Stale of 
Delaware, for Use of General 
Crushed Stone Co. v. Massachu¬ 
setts Bonding & Insurance Co., D. 
C.Del., 3 F.R.D. 65. 

75. U.S.—Mason v. British Over¬ 
seas Airways Corp, D.CN.Y., 20 
F.R.D. 213-—Buescher v. Auto Lite 
Battery Corp., D.C.Ohio, 11 F.R.D. 
514. 

D C.—Wilson & Co. v. Ward, D.C., 1 
F.RD. 691. 

“While the rules were new, any 
reasonable excuse was accepted as 
the basis for extending the time aft¬ 
er the expiration of the period spec¬ 
ified in the rules." 

U.S.—Ohlinger v. U. S., D.C.Idaho, 
135 P.Supp. 40, 42. 

“The Civil Rules of Procedure, 28 
U.S.C.A. following section 723 c, have 
been in effect for almost nine years, 
and by this time, compliance there¬ 
with, particularly upon the part of 
a plaintiff, should almost be auto¬ 
matic.” 

U-S.—Bander v. Breslauer, D.C.N.Y., 
7 F,R.D. 480. 

76. U.S.—Bereslavsky v. Kloeb, C.C. 
A.6, 162 P.2d 862, certiorari denied 
68 S.Ct. 156, 332 U.S. 816, 92 L.Ed. 
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393—S. S. Kresge Co. v, Holland, 
C.C A Ohio, 158 P2d 495—Roth v. 
Hyer, C C A.Pla , 142 P 2d 227, cer¬ 
tiorari denied 65 S Ct. 38, 323 U.S. 
712, 89 L.Ed. 573. 

Tynan v. R. K. O. Radio Pic¬ 
tures, D.C.N.Y., 77 F.Supp. 238— 
Peterson v. Southern Pac. Co., D. 

C. Cal, 31 P.Supp. 29—Alfred Hof¬ 
mann, Inc., V. Textile Mach. 
Works, D.C.Pa., 27 F Supp. 431. 

Christiansen v. Interstate Motor 
Lines, Inc., D.C.Neb., 20 F.R.D. 105 
—Supplies, Inc. v. Aetna Cas. & 
Sur. Co., D.C.Pa., 18 F.R.D. 226— 
Willery Trading Corp. v. Luria 
Bros. & Co., D.C.N.Y., 17 F.R.D. 305 
—Rehrer v. Service Trucking Co., 

D. C.Del., 15 F.R.D. 113—Previn v. 
Bareli, D.C.N.Y., 14 F.RD. 466— 
Malkin v. Dubinsky, D.C.N.Y., 14 
F.R.D. 38—Alberti v. Automobile 
Shippers, D.C.Ohio, 9 F.R.D. 323— 
Paper Stylists v. Fitchburg Paper 
Co.. D.C.N.Y., 9 P.R.D. 4—Ulrich 
V. Ethyl Gasoline Corporation, D. 
C.Ky., 2 F.R.D. 357—Schram v. 
Kolowich, D.C.Mich., 2 F.R D. 343 
—Allstate Ins. Co. v. Cross, D.C, 
Pa., 2 F.R.D. 120—Shafer v. Rich¬ 
mond Ins. Co., D.C.Pa., 2 F.R.D, 38 
—Hargreaves v. Roxy Theatre, D, 
C.N.Y., 1 F.R.D. 537—Campbell v, 
American Fabrics Co., D.C.N.Y., 1 
F.R.D. 502—Suffin v. Springer, D, 
C.N.Y., 1 F.R.D. 245. 

“If the issue is one which normal¬ 
ly should be tried by a jury, there 
is nothing in the Rules to limit the 
court's discretion in enlisting the aid 
of a jury.” 

U.S.—Supplies, Inc. v. Aetna Cas. & 
Sur. Co., D.C.Pa., 18 F.R.D. 226,. 
228. 
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to excuse the failure and permit a jury trial, 
as where justice will be best served by having a 
jury trial on all of the issues,where the other 
party waives any objection to trial by jury,79 or 
the action is peculiarly one to be decided by a jiiry.so 
So, it is held that mistake, error, omission, or inad¬ 
vertence should be corrected in instances where 


reasonable explanations are presented and where 
important rights may be destroyed but mere neg¬ 
ligence is not enough to excuse the need for a time¬ 
ly demand.82 

The exercise of this discretion must not be arbi¬ 
trary or capricious, but must be based on some ade¬ 
quate or proper reason or circumstance warranting 


Construction of Rules 

While it IS not the duty of federal 
district court to relieve a party of 
his errors, it was not purpose of Fed¬ 
eral Hules of Civil Procedure to 
make procedure the master of sub¬ 
stantial rig-hts, as affecting: grrant of 
jury trial despite failure to file time¬ 
ly demand. 

U.S.—Campbell v. American Fabrics 
Co., D.CN.Y., 1 F.RD. 502. 

A reasonable excuse for failure to 
make a timely demand for jury trial 
justifies district court in exercising: 
its discretion in favor of jury trial, 
under Federal Rule; where defend¬ 
ant, before separation of claims of 
defendant’s counterclaim was or¬ 
dered, believed antitrust claim of 
counterclaim and another claim not 
appropriate for jury trial, would be 
tried simultaneously, there was a 
reasonable excuse for failure of de¬ 
fendant timely to demand jury trial 
on antitrust issues, and such fail¬ 
ure was due to “excusable neglect.” 
U.S —Container Co. v. Carpenter 
Container Corp., D.C.Del., 9 F.R.D. 
261. 

Motion on remand 

(1) Plaintiffs could, on remand, file 
motion for jury trial, and trial court 
■would have discretion to grant mo¬ 
tion. 

U.S —Jackson v. King, C.A.Tex., 223 
F.2d 714. 

(2) Where defendant fails to de¬ 
mand a jury trial as of right within 
time fixed by court rule, timely mo¬ 
tion on remand invoking discretion 
of court to order trial by jury should 
be granted in absence of compelling 
reasons to the contrary. 

U.S.—Albert v. R. P. Farnsworth & 
Co., C.A.La., 176 F.2d 198. 

Complexities of proof 

Fact that complexities of proof 
might be confusing to court instruct¬ 
ing jury was not ground on which 
court would deny relief. 

U.S.—Paper Stylists v. Fitchburg Pa¬ 
per Co., D.C.N.y., 9 F.R.D. 4. 

Avoidance of separate trials 

(1) In action involving multiple 
defendants, where plaintiff's demand 
for jury trial was made within ten 
days of one defendant’s answer, but 
over ten days after answers of other 
two defendants, court would exer¬ 
cise discretion and excuse delay, in 
view of crowded calendar situation, 


so as to obviate necessity for two 
separate trials. 

U S.—McKnig:ht v. Mutual Broadcast¬ 
ing System, D.C.N.T., 14 F.R.D. 
174. 

(2) Where causes of action set 
forth against twenty-nine defendants 
were substantially the same, and 
plaintiff's service of demand for jury 
trial was timely as respected twenty- 
six of them, trial court, in its discre¬ 
tion, granted jury trial as to all de¬ 
fendants to avoid burden of two tri¬ 
als, one before judge and other be¬ 
fore judge and jury. 

U.S,—Council 16. Intern. Broth, of 
Teamsters, Chauffeurs, Warehouse¬ 
men and Helpers of America, A. F. 
of L., D.C.N.T., 18 F.R.D. 102. 
Issues as to t-wo defendants 
Where plaintiff had waived jury 
trial on issue of several liability of 
one defendant but had not waived it 
as to other issues of claim against 
that defendant or as to any issue of 
claim against another defendant, 
court would exercise its discretion 
and direct that all issues as to both 
defendants be tried before a jury. 
U.S —Spiro V. Pennsylvania R. Co., 
D C.N.Y., 3 F.R.D. 351. 

Trial of separate issues 
In action to recover treble damages 
for violation of the Anti-Trust Law, 
where plaintiff had waived right to 
jury trial on issues raised by origi¬ 
nal complaint but was entitled to 
jury trial on issues raised by supple¬ 
mental complaint, request that court 
in its discretion order jury trial on 
all issues was refused, where hear¬ 
ing had been conducted before mas¬ 
ter for several months on the as¬ 
sumption that the case would con¬ 
tinue to be a court action. 

U.S.—^Waldo Theatre Corporation v. 
Dondis, D.C.Me., 1 F.R.D. 685. 

77- Court may not act oa its own 
motioa 

U.S.—Firemen’s Ins. Co, of Newark, 
N. J. V. Smith, C.A.Mo., ISO F.2d 
371, certiorari denied 70 S.Ct. 1028, 
339 U.S. 980, 94 L.Ed. 1384—Har¬ 
grove V. American Cent. Ins. Co., 
C.C.A.OkL, 125 F.2d 225. 

Pallant v. Sinatra, D.C.N.Y., 7 
F.R.D. 293. 

Ifo determiaatioa ia ahseace of mo- 
tioa 

W^here defendant had indicated a 
possibility of desire for jury trial of 
claim if separation were directed, 
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but no motion was made under Rule, 
no determination on the point could 
be made by the court. 

U.S.—Container Co. v. Carpenter Con¬ 
tainer Corp., D.C.Del, 9 F.R.D. S9. 

78. U S.—Consolidated Fisheries Go. 
V. Fairbanks Morse & Co., D.C Pa., 
9 F.R.D. 539. 

Request timely as to some issues 
Where plaintiff was entitled to a 
jury trial of issues raised by coun¬ 
terclaims and reply, but request was 
made too late to entitle it as of right 
to a jury trial of issues raised by 
amended complaint and answer, and 
issues raised by counterclaims and 
reply arose out of the same transac¬ 
tion which was the subject matter of 
amended complaint, so that much of 
the evidence would be the same on 
trial of all issues, district court, in 
its discretion, would order a jury tri¬ 
al of all issues. 

U.S.—Consolidated Fisheries Co. v* 
Fairbanks Morse & Co., supra. 

79. U.S.—^Alberti v. Automobile 

Shippers, D.C.Ohio, 9 F.R.D. 223. 

80. U.S.—S. S. Kresge Co. v. Hol¬ 
land, C.C.A.Ohio, 158 F,2d 495. 

Alberti v. Automobile Shippers, 
D.C.Ohio, 9 F.R.D. 323. 

81. U.S.—Supplies, Inc. v. Aetna Cas. 
& Sur. Co., DC.Pa., 18 F.R D. 226 
—Paper Stylists v. Fitchburg Pa¬ 
per Co., D.C.N.Y,, 9 F.R.D. 4. 

Omission hy young, inexperienced as¬ 
sociate counsel 

U.S.—Supplies, Inc. v. Aetna Cas & 
Sur. Co., D.C.Pa., 18 F.R.D. 226 
Reasonable excuse held presented 
Where action alleging causes in 
quasi contract and contract and ask¬ 
ing substantial money damages was 
begun in state court and removed to 
federal court, where many motions 
were made and ruled on, and compli¬ 
cated pre-trial procedure was fol¬ 
lowed, and office of plaintiff’s attor¬ 
ney failed to demand jury trial, until 
first note of issue was served, court 
would, in exercise of its discretion, 
relieve plaintiff of failure to make 
timely demand after service of last 
pleading, on ground that plaintiff had 
presented an intelligent, reasonable 
excuse. 

U.S.—Paper Stylists v. Fitchburg Pa¬ 
per Co., D.C.N.T., 9 P.R.D. 4. 

82. U.S.—Supplies, Inc. v. Aetna Cas. 

& Sur. Co., D.C.Pa.. 18 F.r.,.D. 226. 
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it.SS The absence of prejudice to the movant’s ad¬ 
versary, or the fact that he will not lose any sub¬ 
stantive rig’ht, should be shown indeed, it has been 
held that the determining factor in such cases should 
be whether, despite the failure to comply with the 
Rule, the nature of the case is such that one or the 


other of the parties is likely to be really prejudiced 
by the failure to have a jury trial.^S 

This discretion is not exercised lightly,and 
should be exercised in accordance with law and 
reason as a matter of judicial administration, it 


83. XT.S.—Scrinko v. Reading* Co., 
D.C.N'.J., 117 F.Supp. 603. 

Reeves v. Pennsylvania R. Co., 
DC Del., 9 F.R.D. 487—Shafer v. 
Richmond Ins. Co., D.C.Pa., 2 F.R. 
D. 38—Krussman v. Omaha Wood¬ 
men Life Ins. Soc., D.C.Idaho, 2 F. 
R D, 3—Foch Estates v. McDonald, 
DC.N.Y., 1 F.R.D. 506—Suffln v. 
Springer, D.CN.Y., 1 F.R D. 245 
“That discretion is to be exercised 
not capriciously or groundlessly but 
as a judicial act upon adequate and 
persuasive grounds." 

U.S.—Arnold v. Chicago, B. & Q. R. 
Co., D.C.Neb., 7 F.R.D. 678, 680. 
“While technical insistence upon 
imposing a penalty for default is 
not in the spirit of the Rules, never¬ 
theless, the court should find some 
special circumstance excusing the 
oversight of making a timely demand. 

, . . While Rule 39 of the Fed¬ 

eral Rules of Civil Procedure gives 
the court wide discretion in award¬ 
ing a jury trial even though no de¬ 
mand is made, to grant a trial with¬ 
out reason would seem to this court 
to completely nullify Rule 38. ... 

The discretion vested by Rule 39 is 
not an arbitrary and capricious pre¬ 
rogative." 

U.S.—Supplies, Inc. v. Aetna Cas, & 
Sur. Co., D.C.Pa., 18 F.R.D. 226, 
228. 

“The discretion should never be 
exercised . . . unless there ap¬ 

pears in the record a showing of the 
existence of some plausible circum¬ 
stances that would cause or justify 
the mind to act. . . . The in¬ 

tent of rule is governed by such 
thought and not by mere request." 
U.S.—Krussman v. Omaha Woodmen 
Life Ins. Soc., D.C.Idaho, 2 F.R.D. 
3, 4. 

Error in construction of Rules 

An attorney’s excusable error of 
construction on a new question of 
procedure should not be permitted to 
prejudice his client’s substantial 
rights. 

U.S.—Campbell v. American Fabrics 
Co., D.C.N'.Y., 1 F.R.D. 502. 

Excusable neglect 

(1) Generally. 

U.S.—^Alfred Hofmann, Inc. v. Textile 
Mach. Works, D.C.Pa., 27 F.Supp. 
431. 

Hargreaves v. Roxy Theatre, D. 
C.N.Y., 1 F.R.D. 537. 

(2) Where statute was so amend¬ 
ed as to provide for jury trial of 
specified actions against the United 
States at request of either party ^ 


while appeal from judgment dismiss¬ 
ing such an action was pending, and 
cause was subsequently remanded 
for new trial and amended answer 
was filed, plaintiffs' failure thereaft¬ 
er to make timely demand for jury 
trial due to ignorance of statutory 
change was due to excusable neglect, 
and where counsel made demand and 
motion for jury trial immediately on 
discovering statutory change, district 
court, in exercise of its discretion 
under Federal Rules, properly or¬ 
dered jury trial, in absence of show¬ 
ing that delay would inconvenience 
or prejudice defendant, particularly 
where fraud was alleged as a de¬ 
fense. 

U.S.—Ohlinger v. U. S., D.C.Idaho, 135 
F.Supp. 40. 

IVlistmderstanding of opposing coun¬ 
sel 

Jury trial was granted on motion 
promptly made where failure of 
plaintiff's counsel to demand jury 
was due to misunderstanding be¬ 
tween counsel. 

U S.—^Arnold v. Trans-American 
Freight Lines, D.C.Mich., 1 F.R.D. 
380. 

Inadvertence or oversight of counsel 

(1) Failure of plaintiff to request 
jury trial, in compliance with Fed¬ 
eral Procedural Rules, would not 
cause waiver of right, where the 
failure was due to inadvertence pur¬ 
portedly stemming from different re¬ 
quirements of state and Federal Pro¬ 
cedural Rules, although such inad¬ 
vertence would not be approved by 
court. 

U.S.—^Mortenson v. Pacific Far East 
Line, Inc., D.C.Cal., 148 F.Supp. 
71. 

(2) Court had discretion to allow 
jury, although defendant alleged that 
there were complicated questions of 
law involved, in absence of reason 
why court could not properly instruct 
jury on such matters, particularly 
where delay was not more than five 
days due to oversight. 

U.S.—Bosley v. Southern Bell Tele¬ 
phone & Telegraph Co., D.C.La., 1 
F-R.D. 771. 

(3) Although practice of attorney 
for plaintiff was confined primarily 
to state courts, and hence jury de¬ 
mand was not timely made under 
mistaken belief that procedure was 
same in United States Courts might, 
in and of itself, be insufiSicient to 
warrant granting motion, it would 
be weighed with other circumstances. , 
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U.S.—Previn v. Bareli, D.C.N.Y., 14 
F.R.D. 466. 

Other issues triable by jury 
District court, m exercise of its 
discretion, could grant motion for 
trial by jury of all issues raised by 
complaint, answer, and reply, not¬ 
withstanding demand for jury trial 
may not have been timely filed in 
respect to issues raised by complaint 
and answer, where demand for jury 
trial was timely filed with respect to 
issues raised by plaintiff’s reply to 
counterclaim pleaded in defendant’s 
answer, and all issues arose out of 
same contract of employment and 
much of the evidence would be the 
same on each issue. 

U.S.—Gunther v. H. W. Gossard Co., 
D.C.N.Y., 27 F.Supp. 995. 

Technical issue for court 
Where only a technical issue was 
in the case the court denied a jury 
trial thereof because the court could 
better understand it. 

U.S.—^Alfred Hofmann, Inc., v. Tex¬ 
tile Mach. Works, D.C.Pa., 27 F. 
Supp. 431. 

84. U.S.-—Ohlinger v. U. S., D.C.Ida¬ 
ho, 135 F Supp. 40—Tynan v. R. K. 
O. Radio Pictures, D.C.N.Y., 77 F. 
Supp. 238—Peterson v. Southern 
Pac. Co., D.C.Cal., 3l F.Supp. 29. 

Supplies, Inc. v. Aetna Cas. & 
Sur. Co., D.C.Pa., 18 F.R.D 226. 
228—Previn v. Bareli, D.C.N.Y,, 14 
F.RD. 466—U. S. v, Mesna, D.C. 
Minn., 11 F.R.D. 8 6—Hargreaves 
V. Roxy Theatre, D.C N.Y., l F.R. 
D. 537. 

Iioss of right claimed 

Plaintiff would not be relieved 
from consequences of failure of his 
attorney seasonably to demand that 
action be tried to a jury, although 
failure to make timely demand was 
result of unfamiliarity of plaintiff’s 
attorney with such Rule, where one 
of the two defendants allegedly lost 
some of his rights through failure 
of plaintiff to make timely demand 
for jury trial. 

U.S.—Strom v. Anderson, D.C.N.Y., 
14 F.R.D. 240. 

85. U.S.—^Washington County Ins. 
Co. v. Wilkinson, D.C.Md., 19 F.R. 
D. 177. 

86. U.S.—^Polak V. Koninklijke 
Luchtvaart Maatschappij N. V. 
KLM Royal Dutch Airlines Hol¬ 
land. D.C.N.Y., 19 F.R.D. 87. 

87- U.S.—Container Co. v. Carpen¬ 
ter Container Corp., D.C.Del., 9 F. 
R.D. 261. 
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should be exercised rarely.^S An exercise of dis¬ 
cretion contemplated by the Rule must be based 
on circumstances warranting its exercise lest dis¬ 
cretion become the mere arbitrary act of the court.^^ 
So, such exercise has been refused in some cases and 
circumstances,9as where, in view of the circum¬ 


stances, the ends of justice would be better served 
by not allowing a jury trial,where no incident or 
fact is alleged calling for the exercise of discre¬ 
tion,or where no explanation of, or excuse for, 
the delay is offered.^^ Mere inadvertence or over¬ 
sight on the part of counsel has been held insufficient 


Cfircumventioa of Buies not intended 

Discretion permitted district court 
by Rule 39 to order trial by jury 
was not intended to serve as device 
to circumvent or by-pass plain pro¬ 
visions of Rules 38 (b) and 81 (c), 
prescribing* positive action which 
party must take in exercise of right 
of trial by jury; to hold otherwise 
would, in effect, nullify the Rules. 
U S —Petsel V. Chicago, B. & Q. R. 
Co., D.C.Iowa, 101 P.Supp. 1006, 
mandamus denied, C.A., 192 F.2d 
954. 

88 . U.S.—Mason v. British Overseas 
Airways Corp., D.C.N.T., 20 P.R.D. 
213—Bowles v. Samonas, D.C.Pa., 
7 F.R.D. 104. 

“As a matter of judicial adminis¬ 
tration judicial indulgence ought 
rarely to grant a trial by jury in 
default of a timely request for it. 
Such laxity is calculated to inspire 
indifference to the requirements of 
the rules in their entirety, to coun¬ 
tenance tardiness in procedural and 
trial performance, and ultimately to 
defeat the avowed purpose of the 
rules to achieve punctuality in the 
administration of justice. More im¬ 
mediately, It will inevitably create 
confusion in trial dockets and ac¬ 
complish unanticipated and intoler¬ 
able continuances of trials.” 

U.S.—Petsel V. Chicago, B. & Q. R. 
Co., D.C.Iowa, 101 F.Supp. 1006, 
1008, mandamus denied, C.A., 192 
F.2d 954. 

Arnold v. Chicago, B. & Q. R. 
Co-, D.C.Neb., 7 F.R.D. 678, 680. 

89 . U.S.—Reeves v. Pennsylvania R. 
Co., D.C.Del., 9 F.R.D. 487—Canis¬ 
ter Co. V. National Can Corp., D.C. 
Del., 8 F.R.D. 408—State of Dela¬ 
ware, for Use of General Crushed 
Stone Co. v. Massachusetts Bond¬ 
ing & Insurance Co., D.C.Del., 3 F. 
R.D. 65—Krussman v. Omaha 
Woodmen Life Ins. Soc., D.C.Idaho, 
2 F.R.D. 3. 

90. U.S.—Albert v. R. P, Farns¬ 
worth & Co., C.A.La., 176 P.2d 198 
—McNabb v. Kansas City Life 
Ins. Co., CC.A.Iowa, 139 F.2d 591. 

McDonald v. Central Vermont 
Ry., D.C.Conn., 31 F.Supp. 298. 

Mason v. British Overseas Air¬ 
ways Corp., D.C.N.T., 20 F.R.D. 
213—Swindells v. Ziff-Davis Pub. 
Co., D.C.N.T., 15 F.R.D. 388—Strom 
V. Anderson, D.C.N.T., 14 F.R.D. 
240—Baker v. General Motors 
Corp., D.C.Mich., 10 F.R.D. 512— 
Reeves v. Pennsylvania R. Co., D. 
C.Del., 9 F.R.D, 487—^Bullock v. 
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Sterling Drug, D.C.Pa., 8 F.R D. 
675—Canister Co. v. National Can 
Corp., D.C Del., 8 F.R.D. 408—Gora 
V. Jenkins Bros, D.C.Conn., 8 F.R. 
D. 32—Irvine v. Luckenbach, D C. 
N.T., 7 P.R.D. 127—State of Dela¬ 
ware, for Use of General Crushed 
Stone Co. v. Massachusetts Bond¬ 
ing & Insurance Co., D C.Del., 3 F. 

R. D. 65. 

D.C.—May v. Melvin, 141 F.2d 22, 78 
US.APP.D.C. 368. 

“The Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., have now been 
in force for a period of about ten 
years, and if a default thereunder is 
believed by an adversary to be of 
advantage to himself, I entertain the 
view that I cannot properly take it 
away from him. For this reason, 
the motion to transfer this case to 
the jury calendar is denied.” 

U.S.—Steiger v. Mullaney, D.C.N.T., 
8 F.R.D. 486. 

Discretion held not abused in deny¬ 
ing motion 

U.S—Hazelrigg v. American Fidelity 
& Cas. Co., C.A.Okl, 241 F.2d 871 
—Harriman Ripley &. Co. v. U. S., 
CA.Pa., 210 F.2d 163—Dougall v. 
Spokane, P. & S. Ry. Co., C.A.Or., 
207 F.2d 843, certiorari denied 74 

S. Ct. 429, 347 U.S. 904, 98 L.Ed 
1063—Moore v. U. S., C.A.Tex., 196 
P.2d 906—^%Vilson v. Corning Glass 
Works, C.A.Cal., 195 P.2d 825— 
William Goldman Theatres v. 
Kirkpatrick, C.C.A.Pa., 154 P.2d 66. 

Arnold v. Chicago, B. & Q. R. 
Co., D.C.Neb., 7 F.R.D. 678. 

Delay of two months 
U.S.—Milstein v. Edward Small Pro¬ 
ductions, D.C.N.T., 3 P.R.D. 45. 
Large volume of litigation in par¬ 
ticular court 

U.S.—^V^ilson V. Corning Glass 
Works, C.A.Cal., 195 P.2d 825, 
Beckstrom v. Coastwise Line, D. 
C.Alaska, 13 F,R.D. 480. 

Tedious and technical accounting 
U.S.—Tynan v. R. K. O. Radio Pic¬ 
tures, D.C.N.T., 77 F.Supp. 238. 

Determination of meaning of con¬ 
tract 

U.S.—Bord Hall Corp. v. General Mo¬ 
tors Corp., D.C.N.T., 8 F.R.D. 103. 

Demand on call of case for trial 

Where defendant and her expe¬ 
rienced attorney waited for some 
months after filing of answer, and 
expressed no intention to demand 
jury trial until long after expira¬ 
tion of period allowed by Rule, and 
defendant made demand only on call 
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of case for trial, refusal of court to 
call a jury, if jury was proper in 
such a case, was not an abuse of 
discretion. 

U.S—Johnson v. Gardner, C.A.Cal., 
179 F.2d 114, certiorari denied 70 
S.Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Bequest on remand after reversal 
Where both parties waived jury 
and agreed to try case to court, and 
on appeal the judgment was reversed 
and on remand plaintiff for the first 
time requested a jury trial, record 
disclosed no abuse of discretion in 
refusing such request, notwithstand¬ 
ing the fact question presented no 
difficulty which a jury could not de¬ 
termine. 

U.S.—Hazelrigg v. American Fidel¬ 
ity & Cas. Co., C.A.Okl., 241 F-2d 
871. 

Absence of attorney from Tlnited 
States 

Where plaintiff’s counsel did not 
leave the United States until one 
hundred eighteen days after notice 
of removal of case to federal court, 
subsequent absence of attorney from 
the United States did not excuse 
failure to file demand for jury trial 
until more than two hundred days 
after notice of removal. 

U.S.—^Herzig v. Twentieth Century- 
Fox Film Corp., D.C.Cal., 129 F. 
Supp. 845. 

Time or postponement of trial 

(1) Likelihood of reasonably early 
trial in nonjury case held scarcely 
less favorable than in jury case. 
U.S.—^Atanasio v. Cosmopolitan Ship¬ 
ping Co., D.C.N.T., 20 F.R.D. 363. 

(2) Where it appeared that dom¬ 
inant issues would be issues of law, 
and grant of jury trial would result 
in postponement of trial for more 
than a month, defendant’s motion 
for jury trial, made after expiration 
of time for demanding jury trial, 
was denied. 

U.S.—^Washington County Ins. Co. v. 

Wilkinson, D.C.Md., 19 F.R.D. 177. 
91- U.S.—Baker v. General Motors 
Corp, D.C.Mich., 10 F.R.D. 512. 

92. U.S —Reeves v. Pennsylvania 
R. Co., D.C.Del., 9 F.R.D. 487— 
State of Delaware, for Use of Gen¬ 
eral Crushed Stone Co. v. Massa¬ 
chusetts Bonding & Insurance Co., 
D.C Del., 3 F.R.D. 65- 

93. U.S.—Gora r. Jenkins Bros., D. 
C.Conn., 8 F.R.D. 32—Irvine v. 
Luckenbach S- S. Co., D.C.N.T., 7 
F.R.D. 127. 
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ground for granting such relief,especially where 
no mention is made of the nature of the oversight 
or of possible extenuating circumstances.^^ 

Where the issues are predominantly factual rath¬ 
er than legal, there is more reason for the liberal 
exercise of the discretion to grant a jury trial 
but where the matter in issue can be more accurate¬ 
ly,^'^ or more efficiently and expeditiously,^8 deter¬ 
mined by a judge than by a jury, the late demand 
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should be refused. The fact that the issues involved 
in the action are complex and intricate is an element 
to be considered in the exercise of judicial discre- 
tion.^9 Mere lapse of time is not an important fac¬ 
tor if the delay is satisfactorily explained;^ but a 
party seeking an order granting a jury trial after 
failing to demand it within the time prescribed by 
Rule 38 (b) has the burden of convincing the court 
that the omission reasonably to demand such trial 


04. U.S.—Mason v. British Overseas 
Airways Corp., D.C.N.Y., 20 F.R.D. 
213—Polak V. Koninklijke Lucht- 
vaart Maatschappij N, V. KLM 
Royal Dutch Airlines Holland, D. 
CN.T, 19 F.R.D. 87—Supplies, Inc. 
V. Aetna Cas. & Sur, Co., D.C.Pa., 
18 F.R.D. 226—Swindells v. Ziff- 
Davis Pub. Co, D.CH.Y., 15 F.R.D. 
388—Bullock V. Sterling Drug, D. 
C.Pa., 8 F.R.D. 575—State of Dela¬ 
ware, for Use of General Crushed 
Stone Co. v. Massachusetts Bond¬ 
ing & Insurance Co., D.C.Del, 3 F. 
R.D. 65—Krussman v. Omaha 
Woodmen Life Ins. Soc, D C,Ida¬ 
ho, 2 F.RD. 3. 

D.C—May v. Melvin, 141 P.2d 22, 78 
U.SAppDC. 368. 

Well-settled rule 

US.—Second-79th Street Co. v. U. S. 

Steel Corp., D.C.N.Y., 22 F.R.D, 98. 
Effect of removal of action 

Fact that action was commenced 
in a state court and removed by de¬ 
fendant does not alter that principle. 
U.S.—Second-79th Street Co. v. U. S. 
Steel Corp., supra. 

TTufamiliarity of counsel with re- 
guiremeat 

(1) Unfamiliarity of counsel with 
federal practice held not to make 
showing of excusable neglect or to 
constitute adeauate reason for invok¬ 
ing discretion of court. 

U.S.—^Atanasio v. Cosmopolitan 
Shipping Co., D.C.N.Y., 20 F.R.D. 
363—Swindells v. Ziff-Davis Pub. 
Co., D.C.N.Y., 15 P.R.D. 388. 

(2) Plaintiff's asserted excuse for 
delay, that her counsel were unfa¬ 
miliar with recLuirements of Federal 
Rules, was insufficient, in view of 
length of time Rules have been in 
effect and such counsel’s wide ex¬ 
perience, including successful oppo¬ 
sition to similar motion in another 
case. 

U.S.—Castro v. Cufari, D.C.Conn., 14 
F.R.D. 150. 

(3) 'Although the Court realizes 
that members of the bar in outlying 
counties do not generally have regu¬ 
lar occasions to practice in Federal 
Court, when an attorney is admitted 
to practice before this Court, he is 
charged with the responsibility to 
learn the rules of practice and proce¬ 
dure and said rules are available in 
all law libraries/’ 


U.S —^Bowles V. Samonas, D.C.Pa., 7 
FR.D. 104, 105. 

(4) Even though practice in Ver¬ 
mont district was to place all cases 
on jury calendar as a matter of 
course, whether or not demand had 
been made, and Vermont attorney 
who drew complaint had been led by 
that practice not to make timely de¬ 
mand, and even though local attor¬ 
ney of record had mistakenly assum¬ 
ed that his only duty was to file pa¬ 
pers and he had thus not reviewed 
rules concerning jury trial demand, 
federal district court for New York 
district would not exercise its discre¬ 
tion to relieve plaintiff of waiver of 
jury trial. 

U.S—Mason v. British Overseas Air¬ 
ways Corp., D.C.N.Y., 20 F.R.D. 
213. 

Strict rule 

Although this rule should be ap¬ 
plied under ordinary circumstances, 
it is what might be termed a strict 
one, and not as liberal as the rule 
applied by many courts. 

U.S—Ohlinger v. U, S., D.C.Idaho, 
135 F.Supp. 40. 

95. U S.—Bullock V. Sterling Drug, 
D.C.Pa, 8 F.R.D. 575. 

96. U.S.—^Washington County Ins. 
Co. V. "Wilkinson, D.C.Md,, 19 F.R. 
D. 177—State of Delaware, for Use 
of General Crushed Stone Co. v. 
Massachusetts Bonding & Insur¬ 
ance Co., D.C.Del., 3 F.R.D. 65. 

Trial confined to claim for money 
damages 

Where Price Administrator's suit 
for treble damages and injunction 
involved many factual issues, de¬ 
fendants’ motion for exercise of dis¬ 
cretion to grant jury trial on factu¬ 
al issues would be granted, notwith¬ 
standing defendants failed to demand 
jury trial within time provided by 
Federal Rules, but jury trial would 
be confined only to claim for money 
damages, all equitable issues to be 
tried by court immediately following 
jury trial. 

U.S.—Bowles V. Samonas, D.C.Pa., 7 
F.R.D. 104. 

Existence and terms of contract 

are not issues peculiarly suitable 
for jury trial rather than trial by 
court. 


U.S.—Bullock V. Sterling Drug, D.C. 

Pa., 8 F.R.D. 575. 

Amount of damages 

Where plaintiff’s delay in request¬ 
ing a jury trial was intentional and 
evidentiary facts of case were intri¬ 
cate and would require auditing, if 
not an accounting, and case present¬ 
ed substantial difficulties to the 
framing of a charge which properly 
would submit issue of damages to a 
jury, the settlement of amount of 
damages was not peculiarly appro¬ 
priate work for a jury so as to make 
judge’s denial of a jury trial an 
abuse of discretion; nor does the 
fact that, in the leading cases in¬ 
volving judgments for a loss of an¬ 
ticipated profits, the amounts were 
fixed by verdict of jury establish an 
abuse of discretion, since the judicial 
rule for determining such damages 
could be applied as adequately by a 
court as by a jury under instruc¬ 
tions from the court. 

U.S.—William Goldman Theatres v. 

Kirkpatrick, C.C A.Pa., 154 P.2d 66. 
Issues not peculiarly adapted to jury 
trial 

Issues such as questions of scope 
of patents and of accounting in de¬ 
termining value are not peculiarly 
adapted to trial by jury. 

U.S.—Gora v. Jenkins Bros., D.C. 

Conn., 8 F R D. 32. 

Trial to court not inappropriate 
Plaintiff was not entitled to be re¬ 
lieved of a waiver of a jury trial by 
reason of failure to make a timely 
demand therefor where the suit was 
for breach of contract and it did not 
appear that the issues involved were 
peculiarly susceptible to a jury’s de¬ 
termination, or that a trial to the 
court would be inappropriate. 

U.S.—Second-79th Street Co. v. U. S. 
Steel Corp., D.C.N.Y., 22 F.R.D. 98. 

97. U.S.—Bander v. Breslauer, D C. 
N.Y., 7 F.R.D. 480. 

98. U.S.—William Goldman Thea¬ 
tres V. Kirkpatrick, C.C.A Pa., 154 
F.2d 66. 

99. U.S.—^William Goldman Thea¬ 
tres V. Kirkpatrick, supra. 

Container Co. v. Carpenter Con¬ 
tainer Corp., D.C.Del., 9 F.R.D. 261. 

1. U.S.—^Previn v. Bareli, D.C.N.Y., 
14 F.R.D. 466, 
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was inadvertent.2 The opinion of counsel that his 
predecessor erred, or was negligent, in this respect 
is not a compelling argument for this extraordinary 
relief.^ 

Conditional grant of motion; limitation of trial. 
A motion for a jury trial despite the tardiness of the 
demand therefor may be granted on condition;^ or 
the court, in granting the motion, may order the 
trial by jury limited to specified issues.^ 

§ 949. Loss or Waiver of Right 

The right to a trial by jury in the federal courts 


may be waived by the parties, as by action, nonaction, 
or agreement; but the courts indulge every reasonable 
presumption against such waiver. 

In accordance with general rules discussed in 
Juries §§ 84-113, the right to a jury trial in the fed¬ 
eral courts may be waived by the parties,^ and this 
may be done with respect to particular issues, al¬ 
though a jury trial is demanded as to others.'^ So, 
under Rule 38 (b) and (d), the right of jury trial 
is personal to the litigant, who may waive it by 
his action or nonaction and any supposed waiver 
by one plaintiff cannot bind another plaintiff.^ Since 
the right of a jur^^ trial is fundamental, courts in- 


2. XJ.S.—Previn v. Bareli, supra. 

3. U.S.—Scrinko v. Reading Co., D- 
C.N J., 117 F.Supp. 603. 

Polak V. Konmklijke Luchtvaart 
Maatschappij N. V, KLM Royal 
Dutch Airlines Holland, D.C N.Y., 
19 P.R.D. 87. 

4 . Consolidation of actions 
Where circumstances impelled con¬ 
solidation, court would condition 
discretionary grant of application 
for belated transfer to jury calendar 
on consolidation with other actions 
arising out of the same accident, on 
ground that consolidated trial of ju¬ 
ry and nonjury cases would impose 
undue burden on trial court; advan¬ 
tages of consolidating multiple 
claims arising from single accident 
outweigh even considerations requir¬ 
ing strict enforcement of rules on 
jury demand. 

U.S.—Polak V. Konmklijke Lucht¬ 
vaart Maatschappij N. V. KLM 
Royal Dutch Airlines Holland, su¬ 
pra. 

5. U.S.—Schram v. Kolowich, D.C. 
Mich., 2 P.R.D. 343. 

6. U.S.—^Ermin v. Pennsylvania R. 
Co., D.C.N.T., 36 FSupp. 936. 

Ford V. Grimmett, C.C.A.La., 27S 
F. 140. 

Fitzpatrick v. Sun Life Assur. 
Co. of Canada, D.C.N,J., 1 F.R.D. 
713—^Waldo Theatre Corporation v. 
Dondis, D.C.Me., 1 F.R.D. 685. 

Waiver "by conduct 

U.S.—Tennessee Coal. Iron & R. Co. 
V. Muscoda Local No. 123, Etc., C. 
C.A.Ala., 137 F.2d 176, afhrmed 64 
S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, 152 A.L.R. 1014, rehearing de¬ 
nied 64 S.Ct. 1257, 322 U.S. 771, 88 ; 
L.Ed. 1596. 

Applicability of state law 

(1) It has been held that local 
state law as to the mode of waiving 
a jury trial is not applicable in the 
federal courts. : 

U.S.—Burke Grain Co. v. St. Paul- j 
Mercury Indemnity Co., C.C.A.S.D., j 
94 F.2(i 458, certiorari denied 581 


set. 765, 303 U.S. 661, 82 L.Ed. 
1120. 

25 C.J. p 819 note 49. 

(2) However, it was held that in 
an action of replevin, in which de¬ 
fendant defaulted, the court was au¬ 
thorized to assess damages without 
a jury under the practice act of the 
state in which it sat. 

U.S.—Midland Contracting Co. v. To¬ 
ledo Foundry & Machine Co., Ill., 
154 P. 797, 83 C.C.A. 489. 

Consent to trial by court 

Party who consented to determina¬ 
tion of issues by judge sitting in 
equity waived right to hearing at 
law and was bound by findings of 
court. 

U.S.—Coakley v. Equitable Bank & 
Trust Co., C C.A.Mass., 46 F.2d 967, 
certiorari denied 284 U.S. 618, 52 S. 
Ct. 7, 76 L,Ed. 527. 

Where a new count is based on 
same issues as previous counts as to 
which no jury was requested, that 
waiver would continue in effect also 
as to new count. 

U.S.—^Fidelity & Deposit Co. of 
Maryland v. Krout, C.C.A.N.T., 157 
P.2d 912. 

Speed V. Transamerica Corp, D. 
C.Del., 103 F.Supp. 47. 

Waiver of law issue in case involv¬ 
ing equitable relief 
Where it is claimed that jury trial 
on law issue in case involving equi¬ 
table relief was waived, record 
should clearly show that such issue 
was raised and that party clearly 
understood he was waiving jury tri¬ 
al, particularly where law issue is 
raised outside of pleadings. 

U.S.—Connolly v. U. S., C.C.A.Mont., 
149 F.2d 666. 

Question not litigated 
Where record showed that ques¬ 
tion of penalty was not litigated, de¬ 
fendants could not have waived right 
to jury trial on such question. 

U.S.—Connolly v. TJ. S., supra. 

Effect of trial amendment 

Where defendant knew before trial 
that plaintiff claimed to have relied 
on his false representation, and ac¬ 
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tion, as originally brought, was tri¬ 
able by jury, but jury trial was 
waived, defendant could not claim 
that amendment to complaint, during 
trial, with respect to false represen¬ 
tation deprived him of a jury trial. 
U.S.—Fidelity & Deposit Co. of 
Maryland v. Krout, C.C.A.N.Y., 157 
P.2d 912. 

7. U.S.—Ermin v. Pennsylvania R. 
Co, D.GN.Y., 36 F.Supp. 936. 

Waldo Theatre Corporation v. 
Dondis, DC.Me., 1 F.R.D. 685. 
Issue of several liability 

In passenger’s personal injury ac¬ 
tion against pullman company and 
railroad company, where passenger's 
demand for jury trial was made 
more than ten days after pullman 
company had answered but before 
railroad company had answered, 
pullman company’s answer was not 
“last pleading directed to" issues of 
joint negligence of defendants, ex¬ 
tent of passenger’s injuries, and 
damages within Rule 38 (b), al¬ 

though it was as to separate liabil¬ 
ity of pullman company, so that pas¬ 
senger waived jury trial only on is¬ 
sue of several liability of pullman 
company. 

U.S.—Spiro V. Pennsylvania R. Co., 
D.CN.Y, 3 F.R.D. 351. 
trudisputed issue 

Where buyer was justified in re¬ 
fusing to accept rug drying machine 
and seller stipulated with buyer that 
amount of damages incurred in pre¬ 
paring for installation of machine 
was not in controversy, action of 
court, after jury had returned ver¬ 
dict for buyer, in allowing additional 
damages for expense incurred in pre¬ 
paring buyer’s premises for installa¬ 
tion of the machine was proper, and 
was not objectionable as depriving 
seller of right to jury trial. 

U.S.—Hudson Rug Refinishing & 
Cleaning Corporation v. Prime 
Mfg. Co., C.C.A.Wis., 115 F.2d 615. 

8. U.S.—Civil V. Waterman S. S. 
Corp,. C.A.N.Y., 217 F.2d 94. 

9. U.S.—^Mortenson v. Pacific Far 
East Line, Inc., D.C.Cal,, 148 F- 
Supp. 71. 
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dulge every reasonable presumption against the 
waiver of such right.^^ 

One who has waived his right to a trial by jury 
cannot compel such a trial by joining with him in 
the action a party who would otherwise be entitled 
to a jury trial.^^ 

Waiver by failure to make timely demand is dis¬ 
cussed supra §§ 946-948. 

Agreement of parties. The right to a jury trial 
may be waived by agreement of the parties,al¬ 
though such an agreement does not bind, or limit 
the rights of, others who are not parties thereto.^^ 

By pleadings or joinder of claims. The joinder 
of legal and equitable causes in one action, which is 
now not only permitted, but encouraged, does not 
constitute a waiver of the right to a jury trial as 
to the legal cause.By combining a plea for 
equitable relief with that for damages, a party does 
not waive his right to trial by jury of the legal is- 
sue;is similarly, under the Rule compelling a legal 
counterclaim to be set up in an equitable action if 


it arises out of the transaction which is the subject 
matter of the action, discussed supra § 312, a party 
so doing does not thereby waive his right to a jury 
trial of the legal issue4^ So, under Federal Rules 
of Civil Procedure, 28 U.S.C.A., a party is encour¬ 
aged to join in one action both legal and equitable 
claims, counterclaims, or cross claims without waiv¬ 
ing any right to trial by jury of any claim which, 
if prosecuted independently, would entitle him to a 
jury trial.^'^ 

Failure of a party to appear at the time the case 
is set down for trial constitutes a waiver of his 
right of a trial by jury, even though he has com¬ 
plied with the demand for jury under Rule 38 of 
the Federal Rules.^® 

Special findings or verdict. A party does not 
waive his right to a jury trial by requesting special 
findings by the court and excepting to other findings 
made after his demand for a jury trial has been 
denied.^^ Where, however, the parties agree to the 
submission of the case to the jury for a special ver¬ 
dict on particular issues, under Rule 49 (a), they 


10. U.S,—Aetna Insurance Co. v. 
Kennedy, to Use of Bog'ash, Pa., 57 
S.Ct. 809, 301 U.S. 389, 81 L.Ed. 
1177. 

Olearchick v. American Steel 
Foundries, D.C.Pa., 73 P.Supp. 273. 

Kershenbaum v. Wool, D C., 13 
F.R.D. 333—Container Co. v. Car¬ 
penter Container Corp., D.C.DeL, 
9 PR.D. 261—^Paper Stylists v. 
Fitchburg- Paper Co., D.C.N.Y., 9 F. 

R. D. 4. 

11. U.S.—^Van Leyden v. 360 East 
55th Street Corporation, D.C,N.T., 
39 F Supp 879. 

Severance is permissible to enable 
party entitled to move for jury tri¬ 
al. 

U.S.—^Van Leyden v. 360 East 55th 
Street Corporation, supra. 

12. U.S—Tennessee Coal, Iron & R. 
Co. V. Muscoda Local No. 123, Etc., 
C.C.AAla.. 137 F.2d 176, affirmed 
64 S.Ct. 698, 321 U.S. 590, 88 L.Ed. 
949, 152 A.LR. 1014, rehearing de¬ 
nied 64 set. 1257, 322 U.S. 771, 88 
L.Ed. 1596—Zaks v. Elliott, C.C.A. 

S. C., 106 F.2d 425—Bank of Water¬ 
proof V. Fidelity & Deposit Co. of 
Maryland, C.C.A.La., 299 F. 478, 
certiorari denied Fidelity & Depos¬ 
it Co. of Maryland v. Bank of Wa¬ 
terproof, 45 S.Ct. 98, 2G6 U.S. 618, 
69 L.Ed. 471. 

Written stipulation 
U.S.—Intertype Corporation v. Pul- 
ver, C.C.A.Fla., 56 F.2d 992. 
Absence of written stipulation 

Under Rev.St. §§ 649, 700, a stipu¬ 
lation in writing was essential to se¬ 
cure a trial by the court without a 


jury, and where the record failed to 
disclose any waiver of a jury by 
stipulation in writing, the case was 
required to be considered as so tried 
independently of the statute. 

U.S.—Ford V. Grimmett, C.C.A.La., 
278 F. 140. 
l^ease 

A waiver in a lease of right to tri¬ 
al by jury in any proceeding be¬ 
tween the parties arising out of, or 
connected with, lease was binding 
on parties thereto. 

U.S.—Van Leyden v. 360 East 55th 
Street Corporation, D.C.N.Y., 39 F. 
Supp. 879. 

13. U.S.—Van Leyden v. 360 East 
55th Street Corporation, supra. 

14. U.S.—Ring V. Spina, C.C.A.N.Y., 
166 F.2d 546, certiorari denied 69 
S.Ct. 30, 335 U.S. 813, 93 L.Ed. 368. 

Ralph Blechman, Inc. v. I. B. 
Kleinert Rubber Co., D.C.N.Y., 98 
F.Supp. 1005. 

Legal and equitable causes general¬ 
ly see supra § 945. 

15. U.S,—Ralph Blechman, Inc. v. 
I, B. Kleinert Rubber Co., supra. 

Sablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 F.R 
D. 138. 

Beinstatemeat of demand permitted 
Asking for an injunction as well 
as damages in a patent infringement 
action does not amount to a “waiv¬ 
er" of a request for jury trial, and 
if it is a waiver at all it is not an ir¬ 
revocable waiver, and plaintiff can 
reinstate his demand for jury trial. 
U.S,—Lieberman v. Merkin, D.C.Pa., 
2 F.R.D. 315. 


16. U.S.—Beaunit Mills v. Eday 
Fabric Sales Corporation, C.C.A,N. 
Y., 124 F.2d 563. 

Lisle Mills v. Arkay Infants 
Wear, D.C.N.Y., 90 F.Supp. 676— 
Bendix Aviation Corp. v. Glass, D. 
C.Pa., 81 F.Supp. 645—^Union Cen¬ 
tral Life Ins. Co. v. Burger, D.CN. 
Y., 27 F.Supp. 554. 

Distinguished from Equity B-uZe 
U.S.—^Union Central Life Ins. Co. v. 
Burger, supra. 

Legal issues raised in cross com¬ 
plaint 

U.S.—^Morrison-Knudsen Co. v. Wig¬ 
gins, D.C.Alaska, 13 F.R.D. 304. 

17. U.S.—Black v. Boyd, C.A.6, 248 
F.2d 156. 

Cross claim by bankruptcy trustee 
Bankruptcy trustee who was one 
of defendants in equitable action and 
who asserted his cause of action at 
law by filing cross-claim against de¬ 
fendant bank to recover as a void¬ 
able preference money paid to bank 
by bankrupt in repayment of loan 
did not thereby waive his right to 
jury trial on such issue. 

U.S.—Black V. Boyd, supra. 

18. U.S.—Olsen v. International 

Supply Co., D.C.Alaska, 22 F.R.D. 

221 . 

19. U.S.—Burke Grain Co. v. St. 
Paul-Mercury Indemnity Co., C.C. 
A.S.D., 94 F.2d 458, certiorari de¬ 
nied 58 S.Ct. 765, 303 U.S. 661, 82 
L.Ed. 1120. 

State practice immaterial 
U.S.—Burke Grain Co. v. St. Paul- 
Mercury Indemnity Co., supra. 
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waive the right to a jury trial on an issue omitted ,20 
unless before the jury retires they demand its sub¬ 
mission to the jury;2i and where the effect of a 
writing is treated by the court as presenting a jury 
question, the failure of the parties to demand that 
the question be submitted to a jury for a special 
finding thereon has been held to constitute a waiver 
of the right to a jury trial thereof.22 

Failure to object to the form of the interroga¬ 
tories submitted by the court to the jury, or to de¬ 
mand that any other issue of fact be submitted, con¬ 
stitutes a waiver of the right to a trial by jury on 
any omitted issue, and the court may then make 

findings.23 

Motion for directed verdict. Waiver of jury trial 
by motion for directed verdict is considered infra § 
973. 

§ 950. - Relief from Waiver 

A party who has waived his right to a jury trial 
cannot revive tt merely by changing the character of 


the relief sought or by a belated amendment of plead¬ 
ings touching the same general issues. 

The waiver of a right to a jury trial has been re¬ 
ferred to as irrevocable ;2^ and a party will not be 
relieved from a waiver of a jury trial except on a 
showing of highly exceptional circumstances.25 
However, it is also said that where the right to de¬ 
mand a jury has been waived, the trial court is vest¬ 
ed with a broad degree of discretion in determin¬ 
ing whether a jury trial shall nonetheless be grant- 
ed.2G 

If a cause of action is pleaded, and a jury trial 
waived, the pleader cannot revive his right to a jury 
trial merely by changing the character of the relief 
sought, the cause of action remaining the same. 2 " 
Where the right to a jury trial has been waived, it 
is not revived by the reversal of a case for a new 
trial,28 and cannot be revived by a belated amend¬ 
ment of pleadings touching the same general is¬ 
sues.29 So, when a plaintiff has waived a jury 
trial, and subsequently files an amendment to the 


20 . U.S —Columbia Horse & Mule 
Commission Co. v. American Ins 
Co, C.ATenn., 173 F 2d 773. 

21. U.S.—Clegg V. Hardware Mut. 
Cas. Co., C.A.La, 264 F.2d 152. 

22. U.S.—Lind V. Scbenley Indus¬ 
tries, Inc., D.C.N.J., 167 F.Supp. 
590. 

23. U.S.—Merrill v. Beaute Vues 
Corp., C.A.Okl., 235 F.2d 893. 

24. U.S—Johnson v. Gardner, C.A. 
Cal., 179 F.2d 114, certiorari denied 
70 S.Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Withdrawal of waiver 

Plaintiff who brought bus action 
to the federal district court in Octo¬ 
ber, 1938, after new procedural Rules 
had become effective, could not with¬ 
draw the waiver of his right to de¬ 
mand a jury trial, on ground that in 
November, 1938, when pleadings were 
closed, his attorney was not familiar 
with relevant provisions of Rules 
and that Rules themselves were not 
readily available to him in published 
form, since one who invokes the ju¬ 
risdiction of a federal court is charg¬ 
ed with notice of the plain language 
of the Rules regulating its proce- 
dure. 

U.S.—MacDonald v. Central Vermont 
Ry., D.C.Conn., 31 F.Supp. 298. 

25. U.S.—McLaughlin v. Blidberg 

Rothchild Co., D.C.N.Y., 163 F. 

Supp. 33. 

Second-79th Street Co. v. U. S. 
Steel Corp., D.C.N.Y., 22 F.R.D. 98 
—Mason v. British Overseas Air¬ 
ways Corp., D.C.N.Y., 20 F.R.D. 
213. 

“While circumstances are readily 
conceivable which might move a 


court to permit a demand for jury 
trial where ... it has been 
waived by operation of the rules 
there should be a showing thereof to 
the level that they logically induce 
such action by the court. To require 
less IS to countenance the rendering 
of the rules into impotency and an 
undermining of the very orderly pro¬ 
cedures they are designed to effect.” 
U.S.—Scrinko v. Reading Co., D.C. 
N.J, 117 F.Supp. 603, 606. 

Where excess instirer was substi¬ 
tuted as plaintiff in action bj'^ insur¬ 
ed bus company against primary in¬ 
surer for bad faith of primary insur¬ 
er in failing to accept offer of settle¬ 
ment made by bus passenger pending 
trial of action against insured for 
injuries, in which action passenger 
recovered an amount exceeding cov¬ 
erage of primary policy, although 
offer of settlement was for amount 
less than coverage of primary pol¬ 
icy, substitution did not create in 
primary insurer a new right to de¬ 
mand jury trial or revive such right, 
which was waived under rule be¬ 
cause not timely demanded. 

U.S.—^American Fidelity & Gas. Co. v. 
All Am. Bus Lines, C.A-Okl., 190 
F.2d 234, certiorari denied 72 S.Ct. 
79, 342 U.S. 851, 96 L.Ed, 642. 

26. U.S.—^Hazelrigg v. American Fi¬ 
delity & Cas. Co., C.A.Okl., 241 F. 
2d 871. 

Discretion on failure to make timely 
demand see supra § 948. 

27. U.S.—E. H. Tate Co. v. Jiffy En¬ 
terprises, D.C.Pa., 16 F.R D. 571. 

Piling amended counterclaim 

After falling to demand jury trial, 
defendant could not in effect revoke 
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such waiver by filing amended coun¬ 
terclaim which stated same cause of 
action but deleted prayer for injunc¬ 
tion. 

U.S.—E. H, Tate Co. v. Jiffy Enter¬ 
prises, supra. 

28. U.S—Roth V. Hyer, C.CAFIa., 
142 P.2d 227, certiorari denied 65 
S.Ct. 38, 323 U.S. 712, 89 L.Ed. 573. 

29. U.S.—Moore v. U. S., C.A.Tex, 
196 F.2d 906—Roth v. Hyer, C.C.A. 
Fla., 142 F.2d 227, certiorari de¬ 
nied 65 S.Ct. 38, 323 U.S. 712, 89 
LBd. 573. 

Omission of request for rescission 
Where plaintiff, in action to re¬ 
scind agreement cancelling war risk 
policies and to recover for freight 
on ships lost through enemy action, 
waived right to trial by jury by fail¬ 
ing to make timely motion therefor, 
right was not revived by an amend¬ 
ment omitting request for rescission 
and alleging that agreement was 
merely to withhold claims in ex¬ 
change for return of part of premi¬ 
ums. 

U.S.—^Alcoa S. S. Co. v. Ryan, C.A.2, 
211 P.2d 676. 

Willfulness of violation of statute 

Where complaint by United States 
for violations of Housing and Rent 
Act sought treble damages, and de¬ 
fendants’ original answer denied lia¬ 
bility for such damages, issue was 
made as to willfulness of defend¬ 
ants' violation, and amendment to 
answer at second trial which alleged 
that violations were not willful cre¬ 
ated no new jury issue which could 
entitle defendants to jury trial. 

U.S,—Moore v. U. S., C.A.Tex., 196 
F.2d 906. 
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complaint which does not change the nature of the 
case or introduce new issues, such amendment does 
not entitle him to demand a jury trial as a matter 
of right and over objection, pursuant to the Federal 
Rules of Civil Procedure, Rule 38 (b), 28 U.S.C.A.^o 

§ 951. Right in Particular Actions or Pro¬ 
ceedings 

The right to a jury trial has been held or held not 
to exist In varying circumstances and In numerous types 
of actions. 

The right to jury trial in particular actions and 


35B c. j. s. 

proceedings is discussed generally in Juries §§ 16- 
83. 

In the application of, or without express reference 
to, the Federal Rules of Civil Procedure, 28 U.S.C. 
A., a right to jury trial has been held to exist in par¬ 
ticular actions or proceedings for, or involving, ac¬ 
count stated,bankruptcy,22 cancellation of an in¬ 
strument,22 contracts,24 con version,2 5 copyright in- 
fringement,26 debt,27 fraud or misrepresentation,28- 

fraudulent conspiracy,29 infringement of musical 
composition,^9 actions or proceedings for, or in- 


30. XJ.S.—Reeves v. Pennsylvania R 
Co., D.C.Del., 9 F.R.D. 487—Stew¬ 
art-Warner Corp. V. Staley, D.C. 
Pa., 2 F.RD. 446. 

Elimination of prayer for injnnctive 
relief 

A plaintiff who had waived his 
right to trial by jury on issue of in¬ 
fringement and validity of patent in 
suit and prayer for recovery of dam¬ 
ages could not revive that right by 
the expedient of filing an amendment 
which raised no new issues and was 
an equivalent of a mere elimination 
of the prayer for injunctive relief. 
U.S,—Bereslavsky v. Socony-Vacuum 
Oil Co., D.C.N.T., 7 F.R.D. 447. 

More detailed statement of negli¬ 
gence charged 

Where plaintiff did not demand a 
jury trial within ten days after serv¬ 
ice of answer to original complaint, 
amendment to complaint filed almost 
a year later, containing a more de¬ 
tailed statement of negligence charg¬ 
ed, but presenting the same issue as 
original complaint, did not entitle 
him to demand a jury trial as of 
right. 

U.S.—Reeves v. Pennsylvania R. Co., 
DC.DeL, 9 F R.D. 487. 

Waiver as to two of three causes 
Where plaintiff waited two years 
after filing a complaint alleging two 
causes of action and then filed an 
amended complaint adding a third 
cause, and amended complaint mere¬ 
ly continued the existing action with 
no change in first and second causes, 
and plaintiff offered no reasonable 
excuse for his failure to demand a 
jury within ten days after original 
issue was joined, he was not enti¬ 
tled to a jury trial on first and sec¬ 
ond causes. 

U.S.—Mealy v. Fidelity Nat. Bank in 
New York, D.C.N.Y., 2 F.R.D. 339. 

31. U.S.—^Dellefield v. Blockdel 
Realty Co., D.C.N.Y., 1 F.R.D. 689. 

32. Preference 

(1) An action by a trustee in 
bankruptcy to recover as a voidable 
preference a sum of money paid by 
the bankrupt to a creditor before 
bankruptcy, in which no injunction 
or equitable relief is sought, is an 


action at law, and the trustee is en¬ 
titled to a jury trial on this issue 
unless it is waived. 

U.S.—Black V. Boyd, C.A.6, 248 F.2d 
156. 

(2) An action by a trustee in bank¬ 
ruptcy to recover a money judgment 
or property preferentially transfer¬ 
red is legal in character and triable 
by a jury unless there are circum¬ 
stances that render the legal reme¬ 
dy inadequate; an action by a trus¬ 
tee to set aside an alleged voidable 
preferential transfer by bankrupt of 
shares of stock and to require de¬ 
fendants specifically to transfer the 
stock to plaintiff, or, if disposed of 
by defendants for a money judg¬ 
ment, was an action at law entitling 
the defendants to a jury trial, not¬ 
withstanding a demand for tempo¬ 
rary injunctive relief. 

U.S.—Chichester v. Kramer, D.C.N. 
Y., 157 F.Supp. 79. 

33. U.S.—Logan v. Holman, D.C.N. 
J., 7 F.R.D. 596. 

34. U.S.—Bercovici v. Chaplin, D.C. 

N.Y., 3 F.R.D. 409, modified on 

other grounds 7 F.R.D. 61. 

Actions based in contract and quasi 
contract 

U.S.—Paper Stylists v. Fitchburg 
Paper Co., D.C.N.Y., 9 F.R.D. 4. 
Contract to buy realty 
U.S.—Logan v. Holman, D.C.N.J., 7 
F.RD. 596. 

Employment contract 

U.S.—Canning v. Star Pub. Co., D.C. 

Del., 138 F.Supp. 843. 

Causing breach of contract 
U.S.—Ford V. C. E. Wilson & Co., D. 
C.Conn., 30 F.Supp. 163. 

35. U.S.—Dellefield v. Blockdel 
Realty Co., D.C.N.Y., 1 F.R.D. 689. 

36. U.S.—Bruckman v. Hollzer, C.C. 
A.9, 152 F.2d 730. 

Universal Pictures Corporation 
V. Marsh, D.C.W.Va,, 36 F.Supp. 
241. 

Frazier v. New England Newspa¬ 
per Puh. Co., D.C.Mass., 1 F.R.D. 
734. I 

G-eneral rule in actions for copy¬ 
right infringement with respect to 
jury trial is that the right to jury | 
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trial exists if the action is one at 
law, but there is no such right if the 
action is equitable; difficulty is en¬ 
countered in the application of the 
rule. 

U.S.—Berlin v. Club 100, D C Mass.. 12 
F.R.D. 129—^Arnstein v. Twentieth 
Century Fox Film Corporation, D. 
C.N.Y., 3 F.R.D. 58. 

37. U.S.—U. S. V. Jepson, D.C.N.J., 
90 F.Supp. 983. 

U. S. V. Mesna, D.C Minn., 11 F. 
R.D. 86. 

38. U.S —Bowie v. Sorrell, C.A.Va., 
209 F.2d 49, 43 A.D.R.2d 781. 

Canning v. Star Pub Co. DC. 
Del., 138 F.Supp. 843—Ford v. C. 

E. Wilson & Co., D.C Conn, 30 P. 
Supp. 163—Patterson v. Cincinnati, 
N. O. & T. P. Ry. Co., D.C.Ky., 5 

F. Supp. 595. 

21 C.J. p 27 note 45. 

Instrument under or not under seal 
Issue of fraud, whether in execu¬ 
tion or inducement, in an instrument 
under seal or not, is triable before a 
jury where the issues are otherwise 
legal. 

U.S.—Canning v. Star Pub. Co., D.C. 

Del., 138 F.Supp. 843. 

Fraud in procurement of insurance 
U.S.—Ettelson v. Metropolitan Life 
Ins. Co, C.C.A.N.J., 137 P.2d 62, 
certiorari denied 64 S.Ct. 92, 320 
U.S. 777, 88 L.Ed. 467. 

39. U.S.—Previn v. Bareli, D.C.N.Y.. 
14 F.R.D. 466. 

40. U.S.—Chappell & Co. v. Cavalier 
Cafe, Inc., D.C.Mass., 13 F.R.D. 
321. 

Fixing amount of statutory damages 

Even if it should he deemed that 
fixing of amount of statutory dam¬ 
ages, within statutory limits, as dis¬ 
tinguished from actual damages, in 
action to enjoin alleged infringement 
of musical composition and to re¬ 
cover damages, was not for jury, but 
was committed solely to discretion 
of judge, it would still be proper 
that jury should pass on question of 
infringement, and motion to strike 
demand for jury trial would be de¬ 
nied. 

U.S.—Chappell & Co. v. Cavalier 
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volving, insurance,libel,malicious prosecu- validity of a release,and other matters. 
tion,43 money lent,^^ patent infringement,45 per- to trial has also been held to exist 

sonal injuries,45 piracy of literary property,47 title jn actions by employees,55 and m a class action 
to realty,trade-marks,^^ unfair competition,the sounding- in tort and seeking an award of dam- 


Caf e, Inc, D.C.Mass., 13 F.R D. 
321. 

41. U S.—^Dickinson v. General Acci¬ 
dent Fire & Life Assur. Corp , C.C. 
A.Cal, 147 F.2d 396—Ettelson v. 
Metropolitan Life Ins Co., CCA. 
N.J., 137 F.2d 62, certiorari denied 
64 S Ct. 92. 320 U.S. 777, 88 L.Ed. 
467—U S. Fidelity & Guaranty Co. 
V. Koch, C.C.A.Pa., 102 F.2d 2 88. 

American Employers’ Ins. Co. of 
Boston, Mass, v Lindquist, D.C. 
Cal., 43 F Supp. 610—Dunn v. Pru¬ 
dential Ins Co. of America, D C. 
Minn., 8 F.Supp. 799. 

Allstate Ins. Co. v. Cross, D.C. 
Pa, 2 F.RD 120. 

Action on national ser-vice life ins-ar- 
ance policy 

U.S —Williams v. U. S., D.C.Tex., 95 
F Supp 672. 

J)efenses of legal and equitalble fraud 
In action on life policy, wherein 
insurer counterclaimed for cancella¬ 
tion of policy on ground of insured’s 
equitable fraud in representations 
made in his application for policy, 
plaintiff was entitled to jury trial in 
which insurer might set up its de¬ 
fenses of legal and equitable fraud. 

U S.—Garman v. Metropolitan Life 
Ins. Co., D.C.N.J., 7 F.RD. 473. 

In suit by insurer to rescind life 
policy because of material misrepre¬ 
sentations, knowingly made, in ap¬ 
plication for policy, where benefici¬ 
ary and assignee of policy asserted 
insurer’s liability in cross action in 
nature of action at law, insurer de¬ 
fended on ground that policy was 
not in force at death of insured and 
insurer, in answer to assignee’s cross 
claim, adopted all allegations of its 
claim for relief, issues thus raised 
were legal, not equitable, and as¬ 
signee and beneficiary were entitled 
to jury trial thereof. 

U.S —Reliance Life Ins. Co. of Pitts¬ 
burgh V. Everglades Discount 
Corp., C.A.Pla., 204 F.2d 937. 

42. U S —Montgomery Ward & Co. 
V. United Retail, Wholesale & De¬ 
partment Store Emp. of America, 
CIO, D.C.MO., 7 F.R.D. 289. 

43. U.S.—Gordetsky v. Shell East¬ 
ern Petroleum Products, C.C.A.]Sr. 
X, 101 F.2d 760. 

44 . U.S.—^Dellefield v. Blockdel 
Realty Co., D.C.N.T.. 1 F.R.D. 689. 

45. U.S.—General Motors Corp. v. 
California Research Corp., D.C. 
Del., 9 F.R.D. 565—Lieberman v. 
Merkin, D.C.Pa., 2 F.R.D. 315— 
Comfy Mfg. Co. v. Dyer-Gruen- 
Jackson, Inc., D.C.Pa., 2 F.R.D. 293. 


Action for damages 
U S.—Chicago Pneumatic Tool Co. v 
Hughes Tool Co., C A.Okl, 192 F. 
2d 620. 

Van Alen v. Aluminum Co. of 
America, D.C.N.T., 43 F Supp. 833. 
No equitable remedy sought 

Issues of patent validity and in¬ 
fringement may be tried to a jury 
where complaint seeks no injunc¬ 
tive relief or other equitable reme¬ 
dies. 

U S.—Protexol Corp. v. Koppers Co., 
D C.N.Y., 12 FR.D. 7—Binger v 
Unger, D.CN.Y., 7 F.R.D. 121. 
Discretion of court 

Statute providing that the district 
court, sitting in equity for the trial 
of patent cases, may impanel a jury 
and submit to them such questions 
of fact as the court may deem ex¬ 
pedient does not make a trial by 
jury in such causes a matter of 
right, but leaves calling of the jury 
to the discretion of the court. 

U S.—Bereslavsky v. Kloeb, C.C.A 6, 
162 P.2d 862, certiorari denied 68 
S.Ct. 156, 332 U.S. 816, 92 L Ed 
393. 

46. U.S.—Blair v. Baltimore & O. 
R. Co., Pa., 65 S.Ct. 545, 323 U.S. 
600, 89 L.Ed. 490. 

Armenia v. Wyer, C.A.N.Y., 210 
F.2d 592—S. S. Kresge Co. v. Hol¬ 
land. C.C.AOhio, 158 P.2d 495. 

Whitmarsh v. Pennsylvania R 
Co., D C.Pa., 61 F.Supp 850. 

Alberti v. Automobile Shippers, 
D C.Ohio, 9 FRD. 323—Tague v. 
Delaware, L. & W R. Co., D.C.N. 
Y., 5 FRD. 326—Bosley v. South¬ 
ern Bell Telephone & Telegraph 
Co., D.C.La., 1 FR.D. 771. 

47. U.S.—Bercovici v. Chaplin, D.C. 
N.Y., 7 F.R.D. 61. 

48. U.S—Southern Ry. Co. v. City 

of Greenwood, D.C.S.C., 40 F.2d 

679. 

49. U.S.—^Admiral Corp. v. Admiral 
Employment Bureau, Inc., D.C.Ill, 
151 F.Supp. 629. 

Claim for treble damages 
U.S.—^Admiral Corp. v. Admiral Em¬ 
ployment Bureau, Inc., supra. 

50. Counterclaim for damages 

U.S.—Lisle Mills v. Arkay Infants 
Wear, D.C.N.Y., 90 F.Supp. 676. 

51. U.S.—^Bowie V. Sorrell, C.A.Va., 
209 F.2d 49, 43 A.L.R.2d 781. 

Larsen v. Powell, D.C.Colo., 16 
F.R.D. 322. 

Determination of right by federal, 
not state, la-w 

U.S, — Bowie V. Sorrell, C.A.Va., 209 
P.2d 49, 43 A.L.R-2d 78L 
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52. Action by owners of land ad¬ 
joining railroad for damages to crops 
resulting from violation by railroad 
of statute requiring railroads to pro¬ 
vide proper drainage. 

U S —^Atchison, T. & S. F. Ry. Co. v. 
Ross, D.C.Mo., 88 F.Supp. 451. 

Suit against government corpora¬ 
tions 

Under statute providing that, if 
contracting agency is the Recon¬ 
struction Finance Corporation or any 
corporation owned or controlled by 
the United States, suit shall be 
brought against such corporation in 
any court of competent jurisdiction 
“in accordance with existing law,” 
suits against government corpora¬ 
tions are to be tried by jury; in ac¬ 
tion by war contractor against the 
Reconstruction Finance Corporation 
for damages sustained as result of 
corporation's termination of contrac¬ 
tor’s contract, contractor, which had 
made timely request for jury trial, 
should have been granted a jury 
trial. 

U.S.—Monolith Portland Midwest Co. 
V. R. F. C., C.A.Cal., 240 F.2d 444, 
certiorari denied 77 S.Ct. 1379, 354 
U.S. 921, 1 L.Ed.2d 1435. 

Ideatificatioa of trustee aad bene¬ 
ficiary ia will 

Where sole purpose of suit denom¬ 
inated as one to construe a will was 
to identify the trustee named in will 
and one of beneficiaries, plaintiff was 
entitled to have cause tried by jury, 
since suit presented only a latent 
ambiguity to be disclosed by extrin¬ 
sic evidence, 

U.S.—Hall V. American Soc. for Con¬ 
trol of Cancer, D.C.Tenn., 6 F R.D. 
350. 

Ownership of fxmd seized in raid 

In action by government to have 
one defendant adjudged indebted to 
government for excise tax and to 
foreclose its lien against funds of 
such defendant in hands of other de¬ 
fendants, wherein one of such other 
defendants filed a cross claim for 
judgment declaring him to be own¬ 
er of fund seized during course of 
gambling raid, jury trial on issues 
raised by answer and cross claim 
was required. 

U.S.—^U. S. V. Comi, D.C.Md., 23 F.R. 
D. 113. 

Right to jury trial in: 

Actions against United States see 
Juries § 16 b. 

Seizures and forfeitures in federal 
courts see Juries § 20. 

53. U.S.—Canning v. Star Pub. Co., 

1 D.GDeL, 138 F.Supp. 843. 
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ages but other authority is to the effect that under 
the Federal Rules of Civil Procedure, Rule 23, 28 U. 
S.C.A., causes of action at law which are triable 
to a jury cannot be the subject of a class action.^^ 
Under some authorities, there is a right to a jury 
trial in an action for multiple damages for violation 
of the Housing and Rent Act,^^ but other authori¬ 
ties hold that there is no such right.^'^ Whether the 
question of negligence is one for the decision of the 
court or for that of the jury is a question of federal 


practice as to which federal courts are bound by 
federal, and not state, decisions. 

Actions which have been held to be equitable in 
nature, so that there is no right to jury trial there¬ 
in, or in which jury trial has been denied on other 
grounds, include particular actions for, or involv¬ 
ing, accounting,^^ bankruptcy,cancellation of an 
instrument, copyright,^2 equitable relief against 
foreclosure proceedings,^^ foreclosure of liens, 
fraud,^^ actions or proceedings for, or involving, 


Actions under Pederal Employers’ 
Iiialbility Act 

U.S.—Blair v. Baltimore & O. H. Co., 
Pa, 65 S.Ct. 545, 323 U.S. 600, 89 
LEd. 490, 

Armenia v. Wyer, C.A.N.Y., 210 
F.2d 592. 

Whitmarsh v. Pennsylvania B- 
Co., B.C.Pa., 61 F.Supp. 850. 

Tag-ue V. Delaware, L. & W. B. 
Co., D.GIsr.Y., 5 P.B.D. 326. 

Action under Pair Iialior Standards 
Act 

In an action under the Fair Labor 
Standards Act, where the pleadings 
disclosed that the only relief claimed 
was for a money judgment together 
with liquidated damages and attor¬ 
ney’s fees as provided by the act, and 
no equitable relief was asked for, 
case was required to he tried before 
a jury. 

U.S—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F.Supp. 273. 
Be-emplo 3 nnent of veteran 

(1) Action by veteran against for¬ 
mer employer, under Veterans’ Be- 
Employment Act, wherein veteran 
sought a determination that he was 
entitled to re-employment, and com¬ 
pensation for loss of wages and ben¬ 
efits resulting from employer’s re¬ 
fusal to re-employ him, was legal in 
nature, where veteran sought only 
to recover a money judgment, and 
employer was entitled to a jury trial 
of all issues, as matter of right. 

U.S—Steffen v. Farmers Elevator 
Service Co„ D.C.Iowa, 109 F.Supp 
16. 

(2) In proceeding to compel em¬ 
ployer to re-employ petitioner, a dis¬ 
charged soldier, a trial by jury of 
what was strictly legal issues, such 
as amount of compensation to which 
petitioner was entitled for employ¬ 
er’s failure to re-employ petitioner, 
could be directed, although the pro¬ 
ceeding was an equitable one. 

U.S.—Strelitz v. Surrey Classics, D. 

C.N.Y., 7 FB.D. 101. 

54. U.S.—Canuel v. Oskoian, D.C.B. 
L, 23 FB.D. 307. 

Bight as depending on nature of is¬ 
sues 

Bight to trial by jury depends on 
nature of issues involved in a par¬ 
ticular class action. 

U.S.—Canuel v. Oskoian, supra. 


55. U.S.—^Farmers Co-operative Oil 
Co. V. Socony-Vacuum Oil Co., D C. 
Iowa, 43 F.Supp. 735, reversed on 
other grounds C.C.A., 133 F.2d 101. 

56. U.S.—U. S. V. Friedland, D.C. 
Conn.. 94 F.Supp. 721—U. S. v 
Jepson, D.C.NJ., 90 F.Supp. 983— 

U. S. V. Strymish, D.C.Mass., 86 
F.Supp. 999—U. S. V. Hart, D.C. 
Va., 86 F.Supp. 787. 

U. S. V. Mesna, D.C.Minn., 11 F. 
B.D. 86. 

57. U.S.—U. S. V. Friedman, D.C. 
Iowa, 89 F.Supp. 957—^U. S. v. 
Shaughnessy, D C.Mass., 86 F. 
Supp. 175. 

Creedon v. Taubman, D.C.N.Y 
8 F.B.D. 265. 

58. U.S.—Burcham v. J. P. Stevens 
& Co, C.A.Va., 209 F.2d 35. 

59. U.S.—^Upjohn Co. v. Schwartz, 
D.C.N.Y., 117 FSupp. 292—Davies 

V. Allied Indus Products, D C.Ill 

100 F.Supp. 109—Smith, Kline & 
French Laboratories v. Interna¬ 
tional Pharmaceutical Labs., D.C. 
N.Y., 98 F.Supp. 899—Hirsch v. 

Glidden Co, D C.N.Y., 79 F.Supp. 
729—Folmer Graflex Corporation v. 
Graphic Photo Service, D.C.Mass, 
41 F.Supp. 319. 

Bodriguez Serra v. Matias Photo 
Shop, D.C Puerto Bico, 21 F.B.D 
188—Protexol Corp. v. Koppers Co., 
D.C.N.Y, 12 P.B.D. 7—^Edward B 
Marks Music Corporation v. Won- 
nell, D.C.N.Y, 4 F.B.D. 146—Delle- 
field V. Blockdel Bealty Co., D C. 
N.Y., 1 F.B.D. 689—Taylor v. Mc- 
Keever, D C N.Y., 1 F.B.D. 565. 

60. U.S.—Black V. Boyd, C.A.6, 248 
F.2d 156. 

Preferential or fraudulent transfer 
by bankrupt 

(1) In an action to set aside as 
fraudulent a transfer of property by 
a bankrupt, defendant was not enti¬ 
tled to a trial by jury. 

U.S.—Johnson v. Gardner, C.A^Cal., 
179 F.2d 114, certiorari denied 70 
S.Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Friedman v. Boyarer, D.C.N.Y., 
2 F.B.D. 376. 

(2) In an action by trustee in 
bankruptcy to recover a money judg¬ 
ment or property preferentially 
transferred, if the legal remedy is | 
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demonstrably inadequate, the trus¬ 
tee may bring his action in equity, 
and under such circumstances de¬ 
fendant does not have the right to a 
jury trial. 

U.S.—Chichester v. Kramer, D.C.N. 
Y., 157 F.Supp. 79. 

(3) Complaint which, in addition 
to seeking judgment for money dam¬ 
ages for fraudulent transfers by 
bankrupt, asked that property into 
which transferred property had been 
converted by transferees be impress¬ 
ed with a trust in favor of trustee 
m bankruptcy and that transferees 
be enjoined from disposing of cer¬ 
tain realty, stated a cause of action 
for equitable relief warranting strik¬ 
ing transferees* demand for jury 
trial. 

U.S.—Conn v. Kohlemann, D.C.Pa., 2 
F.B.D. 514. 

61. Iiife insurance policies 

U.S.—Connecticut General Life Ins. 
Co. V. Candimat Co., D.C.Md., 83 F. 
Supp. 1. 

62. U.S—Chappell & Co., Inc. v. 
Palermo Cafe Co., Inc., C.A.Mass., 
249 F.2d 77. 

Pallant v. Sinatra, D.C.N.Y., 69 
F.Supp. 684. 

Rodriguez Serra v. Matias Photo 
Shop, D.C.Puerto Bico, 21 F.B.D. 
188—Edward B. Marks Music Cor¬ 
poration V. Wonnell, D.C.N.Y., 4 
F.B.D. 146—Arnstem v. Twentieth 
Century Fox Film Corporation, D. 
C.N.Y., 3 F.B.D. 58—Young v. 

Loew’s Inc., D.C.N.Y., 2 F.B D. 350. 

63. D.C.—Osin v. Johnson, 243 F.2d 
653, 100 U.S.App.D.C. 230. 

64. U.S.—McGee v. B. F. C., C.A. 
Tex, 195 F.2d 396, certiorari de¬ 
nied 73 S.Ct. 42, 344 U.S. 833, 97 
L.Ed. 649. 

65. U.S.—Johnson v. Gardner, C.A. 
Cal., 179 F.2d 114, certiorari denied 
70 S.Ct. 661, 339 U.S. 935, 94 L.Ed. 
1353. 

Hirsch v. Glidden, D.C.N.Y., 79 F. 
Supp. 729. 

Fraud involving releases 

Issue of fraud ‘*in the considera¬ 
tion” of release given in settlement 
of death claim should be tried with¬ 
out a jury in conformity with ma¬ 
jority federal rules, notwithstanding 
state decisions to the contrary. 
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fraudulent transfer or conveyance'' 

U.S.—Holling-sworth v. General Pe¬ 
troleum Corporation of California, 
D C.Or., 26 P.Supp. 917. 

66. U.S.—City of Morgantown, W. 
Va. V. Royal Ins. Co, C.A.W.Va., 
169 F.2d 713, affirmed 69 S.Ct. 1067, 
337 U.S. 254, 93 L, Ed. 1347. 

Connecticut General Life Ins. Co. 
V. Candimat Co., D C.Md., 83 P. 
Supp. 1—^Axt V. London & Lanca¬ 
shire Indemnity Co. of America, 
D.C.Wis., 42 P.Supp. 1013, affirmed, 

C. C.A.. 131 F.2d 370. 

U. S. V. Fidelity & Guaranty Co. 
V. Janich, D.C.Cal., 3 P.R.D. 16. 
Action on national service life insur¬ 
ance policy 

U.S.—Burke v. U. S., D.C.Pa., 85 P. 
Supp. 93, affirmed, C.A., 176 F.2d 
438. 

67. U.S.—^Van Alen v. Aluminum Co. 
of America, D.C.N.T., 43 P.Supp. 
833. 

68. U.S.—Beaunit Mills v. Eday 
Fabric Sales Corporation, C.C.A.N. 
T., 124 P.2d 563. 

Telechron, Inc. v. Parissi, D.C. 

K. T., 108 P.Supp. 897, mandamus 
denied, C.A., Parissi v. Foley, 203 
F.2d 454, reversed on other 
grounds 75 S.Ct. 577, 349 U.S. 46, 99 

L. Ed. 867. 

Infringement 

U.S.—Chicago Pneumatic Tool Co. v. 
Hughes Tool Co., aA.Okl., 192 P. 
2d 620. 

Davies v. Allied Indus. Products, 

D. C.I11., 100 P.Supp. 109. 

Rosanna Knitted Sportswear, 

Inc. V. Lass O’Scotand, Limited, 
D.C.N.T., 13 P.R.D. 325—Protexol 
Corp. V. Koppers Co., D.C.N.Y., 12 
P.R.D. 7—Hall V. Kish, D.C.Ohio, 
11 F.R.D. 292. 

Right of employer or employee to in¬ 
vention and patent 
U.S.—^North Am. Philips Co. v. 
Brownshield, D.C.N.Y., 111 P.Supp. 
762. 

69. Resort to jury only for advice 
In suit to quiet title a federal 

court need not resort to a jury, nor 
could it do so except for advice, al¬ 
though case was carried to federal 
court from a state court in a state 
granting right to jury trials in such 
cases. 

U.S.—Humble Oil & Reflning Co. v. 
Sun Oil Co., C.A.Tex., 191 P.2d 705. 

70. Insurance policy 

(1) In determining whether issue 
of mutual mistake for which ref¬ 
ormation of policy is sought is an 
equitable issue, so that there is no 
right of a jury trial thereof as a 
matter of law, no distinction exists 
between reforming policy as a basis 


^ or of a will,''3 j matters.'^® 

of suit and reforming it for asser¬ 
tion of defense. 

U.S.—City of Morgantown, W. Va. v. 
Royal Ins. Co., C.A.W.Va., 169 F.2d 
713, affirmed 69 S.Ct. 1067, 337 U. 
S. 254, 93 L.Ed. 1347. 

(2) Cause of action seeking ref¬ 
ormation of an insurance policy in¬ 
volved an equitable proceeding 
wherein plaintiff could not have a 
trial by jury as of right. 

U.S.—^Axt V. London & Lancashire 
Indemnity Co. of America, D.C. 
Wis., 42 P.Supp. 1013, affirmed, C. 

C. A., 131 P.2d 370. 

(3) In suit by insurer to reform 
policy, wherein insured filed a coun¬ 
terclaim to recover on policy for de¬ 
struction of insured premises by fire, 
issue whether, through mutual mis¬ 
take, policy was written to cover loss 
by fire and lightning instead of loss 
by wind and hail, as allegedly in¬ 
tended by parties, was an equitable 
issue, and therefore insured had no 
right to jury trial of issue as a mat¬ 
ter of right under the Federal Rules 
of Civil Procedure, Rule 38, 28 U.S. 
C.A. 

U.S.—City of Morgantown, W. Va. v. 
Royal Ins, Co., C.A.W.Va., 169 P. 
2d 713, affirmed 69 S.Ct. 1067, 337 
U.S. 254, 93 L.Ed. 1347. 

71. U.S.—Black v. Boyd, C.A.6, 248 
P.2d 156. 

72. U.S.—^Mullins v. Mulcahy, D.C. 
Mass., 146 P.Supp. 875. 

Friedman v. Boyarer, D.C.N.Y., 
2 P.R.D. 376. 

73. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., C,A.6, 192 P 2d 
470, certiorari denied 72 S.Ct. 639, 
343 U.S. 909, 96 L.Ed. 1326. 

74. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., supra, 

Bendix Aviation Corp. v. Glass, 

D. C.Pa., 81 P.Supp. 645. 

Edward B. Marks Music Corpo¬ 
ration V. ‘Wonnell, D.C.N.Y., 4 P. 
R.D, 146. 

Action at law or in equity 

Whether plaintiff, suing executors 
for specific performance of contract 
allegedly entered into with decedent, 
was entitled to a jury trial as of 
right depended on whether action in 
its essence was one at law or in 
equity. 

U.S.—^Praser v- Geist, D.C.Pa., 1 F.R. 
D. 267. 

Question of damages 

Record of proceedings extending 
over a period of many years estab¬ 
lished that actions for specific per- 
j formance of contracts and recovery 
j of damages for breach thereof had 
1 been treated throughout by the par¬ 
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ties and the court as actions at law 
for damages only and that plaintiffs 
had had no right to specific perform¬ 
ance for more than six years because 
of termination of contracts; hence 
amendment of complaints by merely 
eliminating moot prayers for equita¬ 
ble relief introduced no new issues 
and, on demand then made, plain¬ 
tiffs were not entitled to jury trial 
on question of damages, either as a 
matter of right or of discretion. 

U S.—Canister Co. v. National Can 
Co. D.C.Del., 101 P.Supp. 785. 

75. U.S—^Upjohn Co. v. Schwartz, 
D.C.N.Y., 117 P.Supp. 292—Polmer 
Grafiex Corporation v. Graphic 
Photo Service, D.C-Mass., 41 P. 
Supp. 319. 

Protexol Corp. v. Koppers Co., 
D.C.N.Y., 12 P R.D. 7. 

Assertion of legal defenses to the 
equitable action does not change the 
equitable character of the proceed¬ 
ings or entitle either party to a jury 
trial. 

U.S.—Upjohn Co. V. Schwartz, D.C. 
N.Y., 117 P.Supp. 292. 

76. U.S.—Black v. Boyd, C.A.6, 248 
P.2d 156. 

Conn V. Kohlemann, D.C.Pa., 2 
P.R.D, 514. 

Breach of implied trust 
U.S.—Pallant v. Sinatra, D.C.N.Y., 
69 P.Supp. 684. 

77. U.S.—Protexol Corp. v. Koppers 
Co., D.C.NY., 12 P.R.D. 7. 

78. U.S,—Protexol Corp. v. Koppers 
Co., supra. 

79. Action Tby Housing Expediter 
for restitution of rent 

U.S.—U. S. V. Cowen's Estate, D.C. 

Mass., 91 P.Supp. 331. 

Pixing rights between fiduciaries 
Where interlocutory judgment was 
against two fiduciaries who had 
breached duty by misappropriating 
fund subscribed to by stockholders, 
third party who was also recreant 
fiduciary and a joint tort-feasor was 
not indispensable party, and fiducia¬ 
ries who were parties to action were 
not entitled to jury in fixing of 
rights inter se. 

U.S.—^Dickinson v, Burnham, C.A.N. 
Y., 197 P.2d 973, certiorari denied 
73 S.Ct. 169, 344 U.S. 875, 97 L.Ed. 
678. 

Re-employment of discharged soldier 

In proceeding to require employer 
to re-employ petitioner, a discharged 
soldier, petitioner was not entitled 
to a trial by jury of issue whether 
his employment prior to enlistment 
was permanent, whether after dia 
charge he demanded re-employment, 
and whether employer's circumatanc- 
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Condemnation. The parties to a condemnation 
proceeding are ordinarily entitled to a jury tinder 
the Federal Rules of Civil Procedure Rule 71A (h), 
as a matter of right,and where demand is made 
therefor, the judge must grant a jury trial, unless 
under the facts as they appear in the case because 
of the character, location, or quantity of the property 
to be condemned, or for other reasons revealed by 
the facts of the case, the interest of justice war¬ 
rants the submission of question of value and com¬ 
pensation to a commission.^ 1 The court is given 
a wide discretion in this matter, and in exercising 
it may take those factors into consideration,82 


Seamen*s actions. Unseaworthiness has been 
held to be a federally created action for which, 
standing alone, there is no right to jury trial. 
However, in a diversity proceeding on the civil side 
of the district court rather than the admiralty side, 
a seaman has been held entitled to have the question 
of the unseaworthiness of a vessel on which he was 
injured tried by a jury if the court errs in compel¬ 
ling him to bring his action only under the Jones Act 
for negligence,S4 and to be entitled to a jury trial 
both on his cause of action under the general mari¬ 
time law for unseaworthiness and on his cause of 
action under the Jones Act for negligence.^^ 


es had so chang-ed as to make it im¬ 
possible or unreasonable to re-em¬ 
ploy petitioner. 

TJ.S.—Strelitz v. Surrey Classics, D. 

C N.Y, 7 F.R.D. 101. 

Suit by stockholder 

(1) Stockholder suing- corporation 
for reasonable value of services of 
attorney who was employed by 
stockholder and procured payment to 
corporation of profit derived by pres¬ 
ident from purchase and sale of cor¬ 
poration stock was not entitled to 
jury trial, since action was eauitable 
in nature. 

U.S.—Dottenheim v. Emerson Elec. 
Mfg-, Co., DC.N.T., 7 F.R.D. 343. 

(2) Where plaintiff in stockhold- 
ar’s derivative suit under Securities 
Exchang-e Act, to recover on behalf 
of corporation profits realized by de¬ 
fendant insider in purchase and sale 
of stock in corporation, failed to 
make demand for trial by jury and 
moved to vacate defendant’s demand 
for a jury trial, plaintiff’s motion to 
vacate defendant’s demand for jury 
trial would be granted. 

XT S.—Arbetman v. Playford, D.C.N. 
T., 83 F.Supp. 335. 

Collaboratioa in producing* motion 
pictures 

Plaintiff who alleged collaboration 
with defendant in producing motion 
pictures, extent of profits earned by 
defendant collaborator, and that 
“the compensation implied by law 
by reason of said collaboration is 
50% of the net profits” brought him¬ 
self into eciuity and was not entitled 
to jury trial on such cause of action. 
U.S—Bercovici v. Chaplin, D.C.N.T., 
7 F.R.D. 61. 

80- U.S.—^U. S. V. Theimer, C.A.Okl., 
199 F.2d 501. 

Right to jury trial in condemnation 
proceedings generally see Juries § 
60. 

Condemuatiou case prior to adoption 
of rederal Rules of Civil Pro¬ 
cedure 

(1) Where federal statute author¬ 
izing particular condemnation, as 
well as the common law and local 
state condemnation statute, did not 


provide for jury trial in such con¬ 
demnation proceeding, the owner of 
land condemned under the federal 
statute was not entitled to a jury 
trial on the issue of damages. 

US.—U. S V. Hess, C C.A.Mo., 70 F. 
2d 142, rehearing denied 71 F.2d 
78. 

(2) Procedure in federal govern¬ 
ment’s condemnation proceeding 
should follow state statutes direct¬ 
ing that trial of title be subsequent 
to payment of award into court and 
be by commissioner or court with¬ 
out jury. 

U.S—U. S. V. Crary, D.C.Va., 2 F. 
Supp. 870. 

(3) Constitutional provision gov¬ 
erning the federal courts, securing 
to parties the right to a jury trial in 
actions at law, did not apply to pro¬ 
ceedings for the condemnation of 
land under the power of eminent do¬ 
main, delegated by a state, which 
had been removed into a federal 
court. 

U.S.—Postal Telegraph Cable Co. v. 
Southern Ry. Co., C.C.N.C., 122 F. 
156. 

(4) Other decision see 20 C.J. p 
1000 note 99 [b]. 

81. U.S.—^U. S. V. Theimer, C.A.Okl., 
199 F2d 501. 

82. U.S.—U. S. V, 4.16 Acres of 
Land, More or Less, in El Dorado 
and Placer Counties, Cal., D.C.CaL, 
20 F.R.D. 89. 

Referral to commission held not jus¬ 
tified 

(1) In condemnation proceedings, 
where defendant moves for a refer¬ 
ral of the issue of just compensa¬ 
tion to a commission and plaintiff 
makes a timely demand for a jury 
trial, in absence of compelling rea¬ 
sons why a commission hearing 
would produce a more fair result 
than a jury trial, the motion would 
not be granted even if the progress 
of the trial would thereby be ex¬ 
pedited, 

U.S.—^U. S. V, 4.16 Acres of Land, 
More or Less, in El Dorado and 
Placer Counties, Cal., supra. 
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(2) Fact that evidence on replace¬ 
ment costs would be of a technical 
nature was not sufficient to justify 
referral to a commission, and refer¬ 
ral was not warranted on the ground 
that the commission could arrive at 
its determination with more celerity, 
where there was nothing to indicate 
that such a determination would be 
more fair and reasonable than that 
rendered by a jury in the area. 

U.S—U. S. v. 4.16 Acres of Land, 
More or Less, in El Dorado and 
Placer Counties, Cal., supra. 

83. U.S.—Considme v. Black Dia¬ 
mond S. S. Corp., D.C.Mass., 1G3 
F.Supp. 107. 

84. U S.—^Williams v. Tide Water 
Associated Oil Co., C.A.Wash., 227 
P.2d 791, certiorari denied 76 S. 
Ct. 348, 360 U.S. 960, 100 L Ed. 834. 

85. U.S.—Troupe v. Chicago, Duluth 
& Georgian Bay Transit Co, C.A. 
N.Y., 234 F.2d 253—Williams v. 
Tide Water Associated Oil Co, C.A. 
Wash., 227 F 2d 791, certiorari de¬ 
nied 76 S.Ct. 348, 350 U.S. 960, 100 
LEd. 834. 

Andersen v. McAllister Lighter- 
erage Line, Inc., D.C.N.Y., 157 F. 
Supp. 384. 

Pendency to Jones Act count; main¬ 
tenance and cure 

(1) Where seaman sought to re¬ 
cover from a citizen of the same 
state for injuries not only on Jones 
Act count, but also on an unsea¬ 
worthiness count, he was entitled to 
go to the jury on that count be¬ 
cause it was pendent to the Jones 
Act count and not for any other rea¬ 
son; in action by seaman for inju¬ 
ries based on the Jones Act and on 
unseaworthiness and claiming main¬ 
tenance and cure, jury trial was al¬ 
lowed all three counts of complaint. 
U.S.—Jenkins v. Roderick, D.C.Mass., 

156 F.Supp. 299. 

(2) In action for injuries by sea¬ 
man under the Jones Act, form of 
trial in determining whether a sea¬ 
man’s claim for maintenance and 
cure should or should not be heard 
by the jury along with the Jones 
Act claim is in the discretion of the 
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An injured seaman suing a steamship company 
under the Merchant Marine Act, 46 U.S.C.A. § 688, 
is entitled to a jury trial.^s ^lxi injured seaman’s 
action at law for maintenance and cure, he has been 
held entitled to a jury trial but the question as to 
such right has also been held one for the trial 
judge.s^ 

In an action by a member of a crew for injuries, 
wherein the court ordered a pre-trial hearing on mo¬ 
tions by defendant for dismissal of the complaint for 
lack of jurisdiction of the subject matter, plaintiff’s 
objection to the course pursued, on the ground that 
he was entitled to a jury trial on the controverted 


facts has been overruled.^s 

§ 952. - Anti-Trust Actions 

If an anti-trust action is legal, that is, for money 
damages only, there is a right to jury trial, but there is 
no such right if the action is equitable, for injunctive 
relief. 

An action under the anti-trust laws may be legal, 
or equitable, or both; if legal, that is, for money 
damages only, there is a right to jury trial if 
equitable, that is, for injunctive relief, such right 
does not exist.^l If mixed, the question is said to 
be reserved for the discretion of the trial judge 


trial court, so long as care is tak¬ 
en to see that double compensation 
is not allowed. 

U.S.—Reardon v. California Tanker 
Co., C.A.N.T., 260 F.2d 369. 

(3) Where the “pendent” claim is 
cognizable in court of admiralty, 
under general maritime law, it may 
well be that parties do not have con¬ 
stitutional right to jury trial of is¬ 
sues raised by such a claim merely 
because pendent claim is joined with 
claim under Jones Act; but the very 
policy and advantages which dic¬ 
tate consolidation of two types of 
claims in one trial also dictate that 
separate functions of factfinding not 
be allocated to jury and to judge, 
and it would not be an abuse of dis¬ 
cretion to submit whole case to 
jury and enter judgment on all counts 
in accordance with jury’s verdict, 
even in face of objection by par¬ 
ties. 

U.S.—^Mitchell V. Trawler Racer, 
Inc., C.A.Mass., 265 F.2d 426. 

86. U.S.—Murray v. American Ex¬ 
port Lines, D.C.N.T., 53 F.Supp. 
861. 

87. U.S.—Catherall v. Cunard S. S. 
Co., D,C.N.Y., 101 F.Supp. 230. 

88. U.S.—Van Valkenburg v. Mid¬ 
land S. S. Line, Inc., D.C.N.T., 162 
F.Supp. 67. 

89. U.S.—Romero v. International 
Terminal Operating Co., D.C.N.Y., 
142 F.Supp. 570, affirmed, C.A., 244 
F.2d 409, vacated on other grounds 
79 S.Ct. 468, 358 U.S. 354, 3 L.Ed. 
2d 368. 

90. U.S.—^Upjohn Co. v. Schwartz, 

D.C.N.Y., 117 F.Supp. 292—Ralph 
Blechman, Inc. v. I. B. Kleinert 
Rubber Co., D.C.N.Y., 98 F.Supp. 
1005—Smith, Kline French Labo¬ 

ratories V. International Pharma¬ 
ceutical Labs., D.C.N.Y., 98 F.Supp. 
899. 

Sablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 F. 
R.D. 138. 

Action for treble damages 
U.S.—Bertha Bldg. Corp. v. Nation¬ 
al Theatres Corp., C.A.N.Y., 248 


F.2d 833, certiorari denied 78 S Ct. 
777, 356 U.S. 936, 2 LEd.2d 811. 
and 78 S.Ct. 778, 356 U.S. 936, 2 
L.Ed.2d 811—Ring v. Spina, C.C.A. 
N.Y., 166 F.2d 546, certiorari de¬ 
nied 69 S.Ct. 30. 335 U.S. 813, 93 
L.Ed. 368. 

Farmers Co-operative Oil Co. v. 
Socony-Vacuum Oil Co., D.C.Iowa, 
43 F Supp. 735, reversed on oth¬ 
er grounds, C.C.A., 133 P.2d 101. 

Protexol Corp. v. Koppers Co., 
D.C.N.Y., 12 F.R.D. 7—Container 
Co. V. Carpenter Container Corp., 
D.C.DeL, 9 F.R.D, 261—Hartford- 
Empire Co. v. Glenshaw Glass Co., 
D.C.Pa., 3 P.R.D. 50. 

Claim for damages under Sherman 
Act held alleged 

U.S.—Ring V. Spina, C.C.A.N.Y., 166 
F.2d 546, certiorari denied 69 S.Ct. 
30, 335 U.S. 813, 93 L.Ed. 368. 

Denial of jury trial of all issues held 
unjustified 

U.S.—Beacon Theatres, Inc. v. West- 
over, Cal., 79 S.Ct. 948, 359 U.S. 
500, 3 L.Ed.2d 988. 

91. U.S,—^Upjohn Co. v. Schwartz, 
D.C.N.Y., 117 F.Supp. 292. 

Injunction actions generally see in¬ 
fra § 954. 

92. U.S.—^Upjohn Co. v. Schwartz, 
supra—^Ralph Blechman, Inc. v. I. 
B. Kleinert Rubber Co., D.C.N.Y., 
98 F.Supp. 1005. 

Determining nature of action or com¬ 
plaint 

In action under anti-trust acts for 
treble damages, a declaratory judg¬ 
ment, and injunctive relief, in de¬ 
termining nature of action no more 
importance could be attached to those 
paragraphs of complaint alleging in¬ 
adequacy of plaintiffs' remedy at 
law than to paragraph in wffiich 
plaintiffs stated a claim for money 
damages; and similarly, prayer for 
equitable relief was no more control¬ 
ling than prayer for money damages 
in determining essential nature of 
complaint. 

U.S.—Ralph Blechman Inc. v. L B, 
Kleinert Rubber Co., supra. 
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Order of trial of questions or issues 

(1) Neither the Federal Rules of 
Civil Procedure, 28 U S.C.A , nor the 
Federal Constitution required that 
an issue as to plaintiffs’ right to in¬ 
junctive relief because of defend¬ 
ants’ alleged violation of anti-trust 
laws be tried by jury because plain¬ 
tiffs were entitled to trial by jury 
of their claim for money damages; 
and whether such question should 
be tried before legal issues was a 
matter in discretion of trial judge. 
U.S.—Ralph Blechman, Inc. v. I. B. 

Kleinert Rubber Co., supra. 

(2) Where plaintiff joined in sin¬ 
gle civil anti-trust action a legal 
claim for treble damages with equi¬ 
table claim for injunctive relief, de¬ 
fendants demanded jury trial, both 
legal claim and equitable claim in¬ 
volved common controlling basic 
question of fact, and no special rea¬ 
sons or impelling considerations for 
trying equity cause first appeared, 
issues common to equitable and le¬ 
gal causes of action would be tried 
first and before jury, and equitable 
issues not included within legal is¬ 
sue would be tried to court alone 
after jury trial. 

U S.—Sablosky v. Paramount Film 

Distributing Corp., D.C.Pa., 13 F. 

R.D. 138. 

(3) In suit for declaratory and in¬ 
junctive relief, wherein counterclaim 
and cross claim for treble damages 
were filed, whatever permanent in¬ 
junctive relief plaintiff might be en¬ 
titled to on basis of decision in case 
could be given by court after jury 
rendered their verdict, and in that 
way issues between parties could be 
settled in one suit, giving defendant 
a full jury trial of every anti-trust 
issue; and it was not permissible 
to direct that issues raised by com¬ 
plaint be tried to court before jury 
determination of validity of charges 
of anti-trust violations made in coun¬ 
terclaim and cross claim, where to 
do so would involve postponement 
and subordination of plaintiff’s own 
claim for declaratory relief as well 
as of counterclaim which, defendant 
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but where plaintiff seeks, in one action, money dam¬ 
ages in addition to equitable relief, he is entitled to a 
jury trial of the claim for money damages.^^ 

If an affirmative defense based on the statute of 
limitations tenders genuine issues of fact, they are 
also as of right triable by jury. 

§ 953. - Declaratory Judgment Actions 

The right to jury trial in actions in the federal courts 
for declaratory judgment is governed by the Federal 
Rules of Civil Procedure, Rules 38, 39, and 57, 28 U.S.C.A. 

Under the Federal Rules of Civil Procedure, Rule 
57, 28 U.S.C.A., in a proceeding to obtain a declara¬ 
tory judgment, under the circumstances, and in the 
manner, provided in Rules 38 and 39, the right to 


trial by jury may be demanded.^^ The issues raised 
in such an action may be either legal or equitable, 
and the right to a trial of an issue by a jury depends 
on its character as legal.^^ If the issues are purely 
equitable, the court, with the consent of the parties, 
may order a trial by jury, and the verdict will have 
the same effect as if trial by jury had been a matter 
of right.^*^ Questions triable by a jury in an action 
for money damages are also triable by a jury in an 
action for a declaratory judgment.98 

Under, or without express reference to the Rule, 
the right to a jury trial has been held to exist in 
some actions for declaratory judgment,^^ but not in 
others.^ 


was compelled by Federal Rules of 
Civil Procedure, 28 U.S.C.A. to bring-. 
U.S.—Beacon Theatres, Inc. v. West- 
over, Cal., 79 S.Ct. 948, 359 U.S. 
500, 3 L..Ed.2d 988. 

93. U.S.—Ralph Blechman, Inc, v. I. 

B. Kleinert Rubber Co., D.C.N.T., 
98 P.Supp. 1005. 

Sablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 13 F.R. 
D. 138. 

84. U.S.—Bertha Bldg. Corp. v. Na¬ 
tional Theatres Corp., C.A.N.T., 248 
F.2d 833, certiorari denied 78 S Ct. 
777, 356 U.S. 936, 2 L.Bd.2d 811, 
and 78 S.Ct. 778, 356 U.S. 936, 2 L. 
Ed.2d 811. 

95. U.S.—Dickinson v. General Acc. 
Fire & Life Assur. Corp., C.C.A. 
Cal., 147 F.2d 396—Piedmont Fire 
Ins. Co. V. Aaron, C.C.A.Va., 138 
F.2d 732, certiorari denied 64 S.Ct. 
789, 321 U.S. 789, 88 L.Ed. 1079— 
Hargrove v. American Cent. Ins. 
Co., C.C.A.Okl., 125 F.2d 225. 

Jury trial in declaratory judgment 
actions generally see Declaratory 
Judgments § 155, Juries § 16 c. 
DPormer statute 

(1) Express provision was made in 
the Federal Declaratory Judgment 
Act, former Judicial Code § 274 d, 
for jury trial of “issues of fact tri¬ 
able by a jury.” 

U.S.—^Dickinson v. General Accident 
Fire «& Life Assur. Corp., C.C.A. 
Cal., 147 F.2d 396—^Piedmont Fire 
Ins. Co. v. Aaron, C.C.A.Va., 138 
F.2d 732, certiorari denied 64 S.Ct. 
789, 321 U.S. 789, 88 L.Ed. 1079. 

(2) Procedural remedy afforded by 
the act was neither legal nor equi¬ 
table, but its utilization did not al¬ 
ter or invade right of trial by jury 
as at common law; hence, if issues 
tendered by pleadings in declaratory 
judgment suit were purely legal, par¬ 
ties were entitled to jury trial as of 
right. 

U.S.—Hargrove v. American Cent, 
Ins. Co, C.C.A.Okl., 125 P.2d 225. 


96. U.S.—Firemen’s Ins. Co. of New¬ 
ark, N. J. v. Smith, C.A.MO., 180 
F.2d 371, certiorari denied 70 S.Ct. 
1028, 339 U.S. 980, 94 L.Ed. 1384. 

Massachusetts Mut. Life Ins. Co. 
V. Hardwick, D.C.Tenn., 118 F. 
Supp. 485. 

Counterclaim 

(1) Nature of defendant's counter¬ 
claim would determine whether equi¬ 
table relief was asked, so that right 
to trial by jury would be precluded. 
U.S.—Telechron, Inc. v. Parissi, D. 

C. N.T., 108 F.Supp. 897, manda¬ 
mus denied Parissi v. Foley, C.A., 
203 F.2d 454, reversed on other 
grounds 75 S.Ct. 677, 349 U.S. 46, 
99 L.Ed. 867. 

(2) Application may be made to 
trial court for jury trial of any le¬ 
gal issues raised by counterclaim 
which, might remain undetermined 
after disposition of the equitable is¬ 
sues tendered by the complaint. 

U.S.—^Rosanna Knitted Sportswear, 

Inc. V. Lass O’Scotland, Limited, 

D. C.N.T., 13 F.R.D. 325. 

(3) Counterclaim which was per¬ 
mitted only to prevent matter from 
remaining undecided if plaintiff with¬ 
drew his suit, and which did not in¬ 
ject a new issue into case did not 
color or affect action in any other 
way. 

U.S.—^Protexol Corp. v. Hoppers Co., 
D.C.N.T., 12 F,R.D. 7, 

(4) Issues of legal nature raised 
by counterclaim, not tried by court 
as incidental to any equitable issues 
and not finally determined on issues 
raised by answer to complaint, might 
be subject of a jury trial on appli¬ 
cation therefor at proper time. 

U.S.—^North Am. Philips Co. v. 

Brownshield, D.C.N.T., 9 F.R.D. 132. 

97- U.S.—Firemen’s Ins. Co. of New¬ 
ark, N. J. v. Smith, C.A.Mo., 180 
F.2d 371, certiorari denied 70 S.Ct. 
1028, 389 U.S. 980, 94 L.Ed. 1384. 


Co. V. Janich, D.C.Cal., 3 F.R.D. 
16. 

99. U.S.—Dickinson v. General Ac¬ 
cident Fire & Life Assur. Corp., 

C. C.A,Cal., 147 F.2d 396. 

General Motors Corp. v. Califor¬ 
nia Research Corp., D.C Del., 9 F.R. 

D. 565. 

Action by public liability insurer 

(1) In declaratory judgment ac¬ 
tion by public liability insurer 
against insured or injured party for 
determination of its liability under 
the policy, the injured party is enti¬ 
tled to a trial by jury. 

U.S.—^U. S. Fidelity & Guaranty Co. 
V. Koch, C.C.A.Pa., 102 F.2d 2 88. 

American Employers’ Ins. Co. of 
Boston, Mass., v. Lindquist, D.C. 
Cal., 43 P.Supp. 610. 

Allstate Ins. Co. v. Cross, D.C, 
Pa., 2 F.R.D. 120. 

(2) Actions involving insurance 
generally see supra § 951. 

1. U.S.—Glanzman v. Schaffer, C.A. 
N.T., 252 P.2d 333, vacated on oth¬ 
er grounds 78 S.Ct. 1370, 357 U.S. 
347, 2 L.Ed.2d 1368—State Farm 
Mut. Auto. Ins. Co. v. Mossey, C.A. 
Ind., 195 F.2d 56, certiorari denied 
Du Bois V. Mossey, 73 S.Ct. 109, 
344 U.S. 869, 97 L.Ed. 674—Beaumt 
Mills V. Eday Fabric Sales Corpo¬ 
ration, C.C.A.N.T., 124 F.2d 563. 

North Am. Philips Co. v. Brown- 
shield, D.C.N.T., Ill F.Supp. 762. 

Rosanna Knitted Sportswear, 
Inc. V. Lass O’Scotland, Limited, 
D.C.N.T., 13 F.R.D. 325—Hall v. 
Kish, D.C.Ohio, 11 F.R.D. 292— 
North Am. Philips Co. v. Brown- 
shield, D.C.N.T., 9 F.R.D. 132. 

Action by public liability insurer 

In action for declaratory relief un¬ 
der public liability policy motion to 
strike demand for jury would be 
granted with respect to equitable is¬ 
sues. 

U.S.—^U. S. Fidelity & Guaranty Co. 
Y. Janich, D.C.Cal., 3 F.R.D. 16. 


98. U.S.—U. S. Fidelity & Guaranty 
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g 954 . - Injunction Actions 

Generally, a party seeking an Injunction is not enti¬ 
tled to a jury trial. 

The general rule is that a party seeking an in¬ 
junction is not entitled as of right to a jury trial, 
the relief claimed being regarded as equitable in na¬ 


ture.2 This is true even where the recovery of 
money damages is sought as an incident of injunc¬ 
tive relief;^ but a jury trial may be had where the 
damage sought cannot properly be considered as 
merely incidental to the equitable relief demanded,^ 
or where the injunctive relief is incidental to the 
claim for damages.^ 


E. JURORS 


§ 955. In General 

The qualifications of federal jurors and exemption 
from jury service are governed by federal statutes. 


Congress has the authority to set up qualifications 
for federal jurors without regard to any qualifica¬ 
tions that may be set up by the legislative bodies of 


Counterclaim 

(1) Where plaintiff sought to en¬ 
join defendant from infringement of 
a patent, and defendant filed a coun¬ 
terclaim for declaratory judgment 
that plaintiff’s patent was invalid and 
not infringed, and to enjoin plaintiff 
from prosecuting any action charg¬ 
ing infringement of patent, counter¬ 
claim was equitable m nature and 
was not triable by jury. 

U.S.—Protexol Corp. v. Koppers Co., 
D.C.N.T., 12 F.R.D. 7. 

(2) Counterclaim for judgment de¬ 
claring that Port of New York Au¬ 
thority, in operating an airport, was 
maintaining a nuisance did not as¬ 
sert a claim known to common law, | 
and did not assert claim such as 
would require a trial by jury. 

U.S.—^All Am. Airways v. Village of 
Cedarhurst, D.C.N.Y., 15 F.R.D. 490. 

2 . U.S.—Upjohn Co. v. Schwartz, D. 

C. N.Y., 117 F.Supp. 292—Fleming 
V, Peavy-Wilson Lumber Co., D.C. 
La., 38 F.Supp. 1001. 

Protexol Corp. v. Koppers Co., 

D. C.N.Y., 12 F.R.D. 7—Bowles v. 
Samonas, D.C.Pa., 7 F.R.D. 104. 

InjuuctioiL suit 

U.S.—Glanzman v. Schaffer, C.A.N. 
Y., 252 F.2d 333, vacated on other 
grounds 78 S.Ct. 1370, 357 U.S. 347, 
2 L.Ed.2d 1368—Chappell & Co., 
Inc. V. Palermo Cafe Co., Inc., C.A. 
Mass., 249 F.2d 77—Chicago Pneu¬ 
matic Tool Co. V. Hughes Tool Co., 

C. A.Okl., 192 F.2d 620—Beaunit 
Mills V. Eday Fabric Sales Corpo¬ 
ration, C.C.A.N.Y., 124 F.2d 563 
—Missouri Pac. Transp. Co. v. 
George, C.C.A.Ark., 114 F.2d 757, 
certiorari denied 61 S.Ct. 549, 312 

U. S. 681, 85 L.Ed. 1120. 

Davis V. Allied Indus. Products, 

D. C.Ill., 100 F.Supp. 109—Smith, 
Kline & French Laboratories v. 
International Pharmaceutical Labs., 
D.C.N.Y., 98 F.Supp. 899—Hirsch 

V. Glidden Co., D.C.N.Y., 79 F.Supp. 
729—Olearchick v. American Steel 
Foundries, D.C.Pa., 73 F.Supp. 273 
—Folmer Graflex Corporation v. 
Graphic Photo Service, D.C.Mass., 
41 F.Supp. 319. 


Rosanna Knitted Sportswear, Inc. 
V. Lass O’Scotland, Limited, D.C. 
N.Y., 13 P.R.D. 325—Berlin v. Club 
100, D.C.Mass., 12 F.R.D. 129— 
Amstein v. Twentieth Century Fox 
Film Corporation, D.C.N.Y., 3 F. 
R.D. 58—Conn v. Kohlemann, D.C. 
Pa., 2 PR.D. 514. 

Anti-trust actions see supra § 952. 
Right to jury trial in suits for in¬ 
junctions generally see Juries § 
35. 

Counterclaim seeking injunction 
U.S.—^Van Alen v. Aluminum Co. of 
America, D.C.N.Y., 43 F.2d 833. 
Stiit to enjoin nuisance 
U.S.—Soap Corp. of America v, Reyn¬ 
olds, C.A.Tex., 178 F.2d 503. 

All Am. Airways v. Village of 
Cedarhurst, D.C.N.Y., 15 F.R.D. 

490. 

Violation of Pair labor Standards 
Act 

U.S.—^Mitchell V. Independent Stave 
Co., D.C.Mo., 159 F.Supp. 829. 

Restraining breach of federal duty 
U.S.—Marine Cooks & Stewards AFL 
V. Panama S. S. Co., C.A.Wash., 265 
F.2d 780. 

Determination of issues involving le¬ 
gal rights 

Party who is entitled to maintain 
suit in equity for injunction may 
have issues therein determined by 
court without jury, notwithstanding 
they involve trial and determination 
of legal rights. 

U.S.—Beacon Theatres, Inc. v. West- 
over, C.A.9, 262 P.2d 864, reversed 
on other grounds 79 S.Ct. 948, 359 
U.S, 500, 3 L.Ed.2d 98 8. 

Housing statute; excessive rentals 
(1) Suit by Housing Expediter to 
restrain collection of excess rentals 
or to compel a refund was in the na¬ 
ture of an equitable proceeding not 
requiring trial by jury. 

U.S.—Timmons v. U. S., C.A.S.C., 194 
F.2d 357, certiorari denied 73 S.Ct. 
69, 344 U.S. 844, 97 L.Ed. 656, re¬ 
hearing denied 73 S.Ct. 174, 344 U.S. 
882, 97 L.Ed. 683. 

I Woods v. Hodge, D.aLa., 88 P. 
' Supp. 262. 


(2) Injunction and restitution fea¬ 
tures of an action under the Federal 
Housing and Rent Act of 1947, as 
amended, are equitable matters, and 
parties are not entitled to a jury. 
U.S.—U. S. V. Mesna, D.C.Minn., 11 

F.R.D. 86. 

(3) In action by United States for 
injunctive relief, and to have de¬ 
fendant make restitution to tenants 
for alleged rent overcharges, and for 
statutory damages for alleged viola¬ 
tion of the Housing and Rent Act, 
whether to grant defendant's demand 
for jury trial was discretionary with 
trial court; demand denied in exer¬ 
cise of discreticM. 

U.S.—U. S. V. Firman, D.C.Pa., 98 
F.Supp. 944. 

3. U.S.—Fleming v. Peavy-Wilson 
Lumber Co., D.C La., 38 F.Supp. 
1001 . 

4. U.S.—Chappell & Co. v. Cavalier 
Cafe, Inc., D.C.Mass., 13 F.R.D. 321. 

Offer to waive damages 

In action to enjoin alleged infringe¬ 
ment of musical composition and 
to recover actual or statutory dam¬ 
ages, motion to strike demand for 
jury trial with respect to damages 
would be denied, even though plain¬ 
tiffs were willing to waive all claims 
to damages other than statutory min¬ 
imum of two hundred and fifty dol¬ 
lars. 

U.S.—Chappell & Co. v. Cavalier Cafe, 
Inc., supra. 

Counterclaim for damages held not 
stated 

In action for injunction against 
trade-mark infringement practices 
and unfair competition and for ac¬ 
counting of profits and damages, 
counterclaim for injunctive relief 
against, and triple damages for, 
plaintiff's alleged violation of anti¬ 
trust laws stated no claim for such 
damages, in absence of allegations 
of injury to defendant’s business or 
property, and hence posed no legal 
claim sumcient to warrant jury trial. 
U.S.—^Upjohn Co. V. Schwartz, D.C. 

N.Y., 117 F.Supp. 292. 

5. U.S.—U. S. V. Strymish, D.C. 
Mass., 86 F.Supp, 999. 
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the various states wherein the district courts sit;® 
and Pub.L. 85-315, § 152, Sept. 9, 1957, 71 Stat 638, 
amending 28 U.S.C.A. § 1861 and setting up qualifi¬ 
cations for federal jurors, is constitutional.'^ Under 
earlier statutes, the qualifications of jurors in the 
trial of cases in the federal courts were, for the most 
part, determined by the law of the state in which the 
court sat,^ except as different qualifications were ex¬ 
pressly provided for;^ but a state law creating an 
unlawful qualification was not binding, and was not 
to be utilized in selecting federal jurors,and 
whether the method of selecting a jury in the federal 


court from those qualified was proper was a matter 
of federal law.^l The local state law also formerly 
determined the persons entitled to exemption from 
jury service the matter is now governed by the 
act of June 25, 1948, c. 646, 62 Stat. 952, 28 U.S.C.A. 
§ 1862. 

A fair trial requires that there be twelve impartial 
and unbiased jurors; if but one of the jurors is in¬ 
competent, there is not a properly constituted tri- 
bunal.13 A. jury must be free to decide cases sub¬ 
mitted to them on the law and the facts without out¬ 
side pressure.l^ 


6. us.— U. S. V. Wilson, D.C.Ala., 
158 F.Supp. 442, affirmed, C.A., 255 
F.2d 686. 

Qualifications of jurors generally see 
Juries §§ 134-152. 

Discussions relating to jury system 

(1) Do Juries Delay Justice? 18 
F.R.D. 455. 

(2) Layman’s View of Jury Serv¬ 
ice. 5 F.R.D. 207. 

(3) Needed Improvements to Our 
Jury System. 16 F.R.D. 481. 

(4) On Trial: The Jury Trial, 20 
F.R.D. 65. 

(5) Qualification of jurors. 4 F.R. 
D. 216, 224. 

(6) Preliminary Information to 
Petit Jury Panel, 9 F.R D. 653. 

(7) Procedure in Jury Actions Re¬ 
ferred under Rule 53; Effect of Re¬ 
port of Special Master, 3 F.R.D. 184. 

-7. U.S.—^U. S. V. Wilson, supra. 

S. U.S.—Ballard v. U. S., Cal., 67 S. 
Ct. 261, 329 U.S. 187, 91 L Ed. 181 
—Thiel V. Southern Pac. Co., Cal., 
66 S.Ct. 984, 328 U.S. 217, 90 L.Ed. 
1181, 166 A.L.R. 1412. 

Francone v. Southern Pac. Co., 
C.C.A.Tex., 145 F.2d 732—Strang 
V. U. S., C.C.A,Tex., 53 F.2d 820 
Thiel V. Southern Pac. Co., D.C 
Cal., 67 F.Supp. 934—U. S. v. Roe- 
mig, D.C.Iowa, 52 F.Supp. 857— 
U. S. V. Ballard, D.C.Cal., 35 F. 
Supp. 105. 

25 C.J. p 819 note 47—35 C.J. p 254 
note 79. 

Prescription of rules "by judge not 
req.uired 

District judge was not required to 
prescribe any “rules of qualifications 
■or otherwise” for selection of jury 
panel. 

U.S.—Thiel v. Southern Pac. Co., C.C. 
A.Cal., 149 F.2d 783, reversed on 
other grounds 66 S.Ct. 984, 328 U. 
S. 217, 90 L.Ed. 1181, 166 A.L.R. 
1412. 

Constitution of jury for purposes 
of inquiry and challenge in federal 
oourt should be as provided by state 
law where cause was tried. 

U.S.—Roush V U. S., C.C,A.Fla., 47 
F.2d 444. 


Under former subdivision (4) of 28 
U.S.C.A. § 1861, which subdivision 
was eliminated by Pub.L. 83-315, § 
152, Sept. 9, 1957, 71 Stat. 638, the 
New York statute which prescribes 
the qualifications of jurors in cities 
having a population of one million 
or more was applicable with respect 
to qualifications of grand and petit 
jurors of federal district court for 
the southern district of New York. 
U.S.—U. S. V. Foster, D.C.N.Y., 83 F. 
Supp. 197. 

9. U.S.—^Walker v. Collins, Kan., 50 
F. 737, 1 C.C.A. 642. 

Prior service 

(1) Under the federal statute pri¬ 
or service as a petit juror within a 
year was ground for challenge of a 
juror. 

U.S.—Brickey v. U. S., C.C.A.Mo., 123 
F.2d 341. 

35 C.J. p 254 note 77. 

(2) Service in another court under 
another jurisdiction was not ground 
for disqualification under such stat¬ 
ute. 

U.S.—Brickey v. U. S., supra. 

35 C.J. p 254 note 78. 

10. U.S.—Thiel V. Southern Pac. Co., 
Cal., 66 S.Ct. 984, 328 U.S. 217, 90 
L.Ed. 1181, 166 A.L.R. 1412. 

11 . U.S.—Ballard v. U. S., Cal., 67 
S.Ct. 261, 329 U.S. 187, 91 L.Ed. 
181. 

12. U.S.—Thiel v. Southern Pac. Co., 
Cal., 66 S.Ct. 984, 328 U.S. 217, 90 
L.Ed. 1181, 166 A.L.R. 1412—Point¬ 
er V. U. S., Ark., 14 S.Ct. 410, 151 
U.S. 396, 38 L.Ed. 208. 

Thiel V. Southern Pac. Co., D.C. 
Cal., 67 F.Supp 934. 

25 C.J. p 819 note 47. 

Exemption generally see Junes § 
153. 

13. U.S.—^Lay v. J. M. McDonald 
Co., D.C.Colo., 24 F.R.D. 36. 

Prejudice; false informatiou on voir 
dire 

A juror is incompetent when he is 
prejudiced against one of the parties 
in the action, but mere fact that a 
juror has given false information, 
whether deliberately or inadvertent¬ 
ly and whether with intent to falsify 
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or innocently, on voir dire will not 
in and of itself necessitate a new 
trial. 

U.S.—Lay v. J. M. McDonald, supra. 
Juror’s remark to fellow juror that 
he had his opinion made up about 
the case because skiers were care¬ 
less was not of sufficient importance 
to characterize him as biased or 
prejudiced and thus disqualified to 
sit on jury trying negligence action 
against ski tow operator. 

U.S.—Morley v. Cranmore Skimobiles, 
D.C.N.H., 67 F.Supp. 812. 

14. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842—Dow v. U. 
S. Steel Corp., C.A.Pa., 195 F.2d 
478. 

There does not have to be direct 
coutact with jurors for an activity to 
be improper, so long as the reason¬ 
able tendency of the activity is to in¬ 
timidate them. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., C.A.Pa., 224 P.2d 414, cer¬ 
tiorari denied 76 S.Ct. 442, 350 U.S. 
971, 100 L.Ed. 842. 

Activities of iavestigatiou service 

which investigated backgrounds of 
jurors for lawyers did not reason¬ 
ably tend to intimidate jurors, and 
such action was not sufficient to 
strike jury panel. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., supra. 

Surveillance or Intimidation held not 
shown 

(1) Evidence was insufficient to 
establish any type of surveillance 
or intimidation of any juror. 

U.S.—Haywood v. Jones & Laughlin 
Steel Corp., D.C.Pa., 108 F.Supp. 
661, vacated on other grounds, C. 
A., 205 F.2d 775. 

(2) In hearing on plaintiff’s objec¬ 
tion that jurors had been intimidated 
by unauthorized surveillance and in¬ 
vestigation, evidence was insufficient 
to establish surveillance or intimida¬ 
tion, but showed only a type of inves¬ 
tigation not prejudicial to plaintiff. 
U.S.—Dow V. Carnegie-Illinois Steel 

Corp., D.C.Pa, 108 F.Supp. 88, af¬ 
firmed, C.A., 224 F.2d 414, certio- 
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Alternate jurors. The Federal Rules of Civil 
Procedure, Rule 47 (b), 28 U.S.C.A., g-overiiing the 
use of alternate jurors, should not be narrowly con¬ 
strued, so as to burden the parties and the court 
with new trials caused by granting motions to with¬ 
draw jurors who are found to be incompetent to 
servers The words, in the Rule, ‘‘jurors who 
become unable or disqualified to perform 
their duties” cover an ineligibility on the part of a 
juror which is first discovered after the trial has 
begun, and an incompetence of a juror first held to 
exist because of a changed ruling by the trial judge 
during the progress of the trial.^^ 

Number of jurors; majority verdict. Under the 
Federal Rules of Civil Procedure, the parties may 
stipulate that the jury shall consist of any number 
less than twelve or that a verdict or a finding of a 
stated majority of the jurors shall be taken as the 
verdict or finding of the jury4^ 

§ 956. Selection and Impaneling 

The selection and impaneling of jurors in federal 
courts are governed by federal statutes and the Federal 
Rules of Civil Procedure. In general, the aim is to ob¬ 
tain lists representing a cross section of the community; 


and the methods used by the jury officials should be 
reasonably designed to attain that end. 

Applicable federal statutes or rules govern the 
selection and impaneling of the jury, federal courts 
not being bound by state practice in this respect 
the choice of the means by which unlawful distinc¬ 
tions and discriminations in the selection of pro¬ 
spective jurors are avoided rests largely in the 
sound discretion of the trial courts and their of¬ 
ficers, which discretion must be guided by pertinent 
statutory provisions'^ Thus, regardless of the 
state practice, a federal court is free to order any 
method in presenting qualified jurors which does 
not impair the free exercise of the right of chal¬ 
lenge,-^ and failure to object to, or challenge, a dis¬ 
qualified juror in a federal court constitutes a waiv¬ 
er of the objection if the ground of objection be 
known to the party,^^ or if he proceeds with the 
trial after discovering the facts.22 

When the question of methods of selecting juries 
has been raised in a federal court, the standards 
to be applied in determining the validity of those 
methods is dependent on the source of the judicial 
power for the solution of the particular case; in 
those cases coming from the state courts concern- 


rari denied 76 S.Ct. 442, 350 U.S. 
971, 100 L.Ed. 842. 

15. U.S.—Larson v. General Motors 
Corp., C.C.A.N.T., 148 F.2d 319, cer¬ 
tiorari denied 66 S.Ct. 34, 326 U.S. 
745, 90 L.Ed. 445. 

16. U.S.—Larson v. General Motors 
Corp., supra. 

17. Federal Rules of Civil Proce¬ 
dure, Rule 48, 28 U.S.C.A. 

18. U.S.—Summers v. U. S., C.A.Ida- 
ho, 250 F.2d 132—Paschen v. U. S., 
C.C.A.I11., 70 F.2d 491—Tierney v. 
U. S., C.C.A.W.Va., 280 F. 322, cer¬ 
tiorari denied 42 S.Ct. 590, 259 U.S. 
588, 66 L.Ed. 1077—Pranzen v. Chi¬ 
cago, M. & St. P. Ry. Co., C.C.A.I11., 
278 F. 370. 

Thiel V. Southern Pac. Co., D.C. 
Cal, 67 F.Supp. 934. 

25 C.J. p 819 note 48. 

Jury list generally see Juries §§ 
155-163. 

For a discussion of the selection of 
federal jurors see 6 F.R.E. 253. 
Return of jurors from parts of dis¬ 
trict 

Under statute requiring that ju¬ 
rors be returned from such parts of 
the district as the court shall direct 
so as not to incur an unnecessary 
expense or unduly burden citizens 
of any part of the district, judge 
need not prescribe directions as to 
parts of district from which jurors 
shall be returned and no apportion¬ 
ment IS required, and it is discre¬ 
tionary with the court to give or 


not, at its pleasure, any directions as 
to summoning a jury from a part of 
a district. 

U.S.—Thiel v. Southern Pac. Co., D.C. 
Cal., 67 F.Supp. 934. 

Examination of jurors 

Rules of state courts with respect 
to examining of jurors on their voir 
dire are not binding on the federal 
courts. 

U.S.—Christianson v. U. S., C.C.A. 
Mich , 290 F. 962. 

Time and mode of objecting to dis¬ 
qualified juror 

U.S.—Strang v. U. S., C.C.A.Tex., 53 
F.2d 820. 

Effect of participation of disqualified 
juror 

U.S.—Strang v. U. S., supra—Roush 
V. U. S., C.C.A.Fla., 47 F.2d 444. 

Cases under early statutes 
U.S.—U. S. V. Shackleford, Ky., 18 
How. 588, 15 L.Ed. 495. 

U. S. V. Richardson, C.C.Me., 28 
F. 61—Brewer v. Jacobs, C.C.Tenn., 
22 F. 217. 

Case of Fries, C.C.Pa., 9 F.Cas. 
Ho.5,126—U. S. v. Collins, C.C.Ga., 
25 F.Cas No.14,837, 1 Woods 499 
—^U. S. V. Douglass, C.C.N.T., 26 
F.Cas.3Sro.l4,989, 2 Blatchf. 207— 

U. S. V. Dow, C.C.Md., 25 F.Cas. 
No. 14,9 9 9, Taney 34—^U. S. v. In¬ 
surgents, C.C.Pa., 26 F.Cas.No.l5,- 
443—^U. S. V. Stowell, C.C.Mass., 
27 F.Cas.No.16,409, 2 Curt. 153— 
U. S. V. Tallman, C.C.N.Y., 28 F. 
Cas.No.16,429, 10 Blatchf. 21—U. 
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S. V. Woodruff, C.C.I11., 2S F Cas. 
No.16,758, 4 McLean 102. 

35 C.J. p 248 notes 92, 93. 

19. U S.—Thiel v. Southern Pac. Co., 
Cal, 66 set. 984, 328 US 217, 90 
L.Ed. 1181, 166 A.L.R. 1412. 

20. U.S.—Tierney v. U. S., C.C.A.W. 
Va., 280 F. 322, certiorari denied 
42 S.Ct. 590, 259 U.S. 588, 66 L.Ed. 
1077. 

21. U.S.—Strang v. U. S., C C.A.Tex,, 
53 F.2d 820. 

35 C.J. p 364 note 95. 

Persons connected with insurance 
companies 

Where action against meat packer 
and local food dealer did not involve 
insurance company, and there was 
nothing to indicate that persons con¬ 
nected with such companies would 
be interested in the case or preju¬ 
diced against plaintiff, and plaintiff 
made no effort to have jurors ex¬ 
amined for purpose of disqualifying 
them on ground of preconceived no¬ 
tions or attitudes, court properly 
denied motion to strike all persons 
connected with insurance companies 
from list of jurors from w'hich jury 
would be drawn. 

U.S.—Fishbaugh v. Armour & Co„ 
C.A.Md., 185 F-2d 541, certiorari 
denied 72 S.Ct. 361, 342 U.S. 914, 96- 
L.Ed. 683, rehearing denied 72 S.Ct. 
563, 342 U.S. 950, 96 L.Ed. 706. 

22. U.S.—Strang v. U. S., C.C.A.Tex., 
53 F.2d 820. 

35 C.J, p 364 notes 96, 97. 
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ing the administration of the state jury system, the 
issue, as it is usually stated, is whether the state 
has intentionally and systematically excluded any 
legally cognizable group from its juries, while in 
cases involving the jury systems of the federal 
courts, the applicable standards are not necessarily 
the same, for those standards depend on a different 
source of power.23 

It is contemplated that jury lists in federal courts 
are to be so compiled as to be representative of a 
cross section of the community qualified for serv¬ 
ice, and that recognition must be given to the fact 
that those eligible for jury service are to be found 
in every element of society but cognizable 
groups of the population need not be represented 
on jury lists in proportion with their proportion in 
the population.25 Thus, the present-day desidera¬ 


tum of jury selection is the obtaining of lists of in¬ 
dividuals representative of a cross section of the 
qualified community, and it is the duty of the jury 
officials to use methods reasonably designed to at¬ 
tain that end; they have discretion in their choice 
of methods, but it must be exercised with this pur¬ 
pose in view.26 Convenience cannot excuse defi¬ 
cient methods; but practical considerations are rele¬ 
vant in a determination of the reasonableness of 
methods. 

The preparation of the jury list is a nondelegable 
duty of the clerk of the court, or his deputy, and the 
jury commissioner this duty calls for the exercise 
of judgment, and the clerk and commissioner neces¬ 
sarily have a discretion in making selection of names 
from which to draw.^^ All that is called for on 
their part is an honest and unbiased effort to obtain 


23. XJ.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842. 

24. U.S.—Thiel v. Southern Pac. Co., 
Cal., 66 S.Ct. 984, 328 U.S. 217, 90 
LEd. 1181, 166 A.L.R. 1412—Glas- 
ser V. U. S., Ill., 62 S Ct. 457, 315 
US. 60, 86 L.Ed. 680, rehearing 
denied 62 S.Ct. 629, 315 U.S. 827, 
86 L.Ed. 1222, rehearing denied 
Roth V. U. S., 62 S.Ct. 637, 315 U.S. 
827, 86 L.Ed. 1222. 

Dow V. Carnegie-Illinois Steel 
Corp., C.A.Pa., 224 F.2d 414, cer¬ 
tiorari denied 76 S.Ct. 442, 350 U. 
S. 971, 100 L Ed. 842. 

U. S. V. Roemig, D.C.Iowa, 62 F. 
Supp. S57. 

Exclusion through neglect or inten¬ 
tion 

It is the duty of jury officials, in 
the federal system, not to exclude 
any cognizable groups from jury 
lists through neglect as well as 
through intentional conduct. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., C.A.Pa., 224 F.2d 414, cer¬ 
tiorari denied 76 S.Ct. 442, 350 U.S. 
971, 100 L.Ed, 842. 

Exclusion of class for presumed, prej¬ 
udice 

It was not proper to ask that 
broad class of persons be excluded 
from list from which jury would be 
drawn on ground of presumed preju¬ 
dice on part of class without any 
showing whatever that prejudice ex¬ 
isted on part of those members ap¬ 
pearing on the list. 

U.S.—Fishbaugh v. Armour & Co., C. 
A.Md., 185 F.2d 541, certiorari de¬ 
nied 72 S.Ct. 361, 342 U.S. 914, 96 
L.Ed. 683, rehearing denied 72 S.Ct. 
563, 342 U.S, 950, 96 L.Ed. 706. 

25. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 F.2d 414, 


certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842. 

26. U.S.—^Dow V. Carnegie-Illinois 
Steel Corp., supra. 

Exclusion of cognizable group 
In order for there to he a failure 
on the part of jury officials to obtain 
jury lists of individuals representa¬ 
tive of cross section of community, 
group excluded must be a cognizable 
one; Negroes and laboring people 
each constitute a classiiiable catego¬ 
ry of society which cannot be wrong¬ 
fully excluded. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., supra. 

Effect of Including too many of 
one group on jury lists may well be 
the exclusion of another group, and 
a large representation of government 
workers might result in exclusion of 
economic or political groups. 

U.S.—^Dow V. Carnegie-Illinois Steel 
Corp., supra. 

Use of qtuestionuaire by jury offi¬ 
cials in obtaining necessary informa¬ 
tion to carry out their functions is 
not improper. 

U.S.—^Dow V. Carnegie-Illinois Steel 
Corp., supra. 

Use of voting lists 

Jury officials are not required to 
use voting lists as sole source of 
names for jury lists; action of jury 
official, in selecting names from jury 
lists to be put in jury wheel, of se¬ 
lecting names so that he would get 
a diverse representation geograph¬ 
ically within the district, was prop¬ 
er. 

U.S.—^Dow V. Carnegie-Illinois Steel 
Corp., supra. 

Resort to others for suggestion of 
names 

Jury officials could, in the exer¬ 
cise of their discretion, resort to 
others for suggestion of names, so 
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long as It could not be reasonably 
expected that using of names taken 
from such variety of sources did not 
result in unlawful delegation of duty 
by jury officials. 

U.S.—Dow v. Carnegie-Illinois Steel 
Corp., supra. 

Sending lists to United States Attor¬ 
ney’s office 

Action of jury official in sending 
master lists of names to United 
States Attorney’s office for checking 
to determine if any person on list 
was disqualified for conviction of 
felony was proper. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., supra. 

27. U.S.—^Dow V. Carnegie-Illinois 
Steel Corp., supra. 

Provision of facilities or funds for 
investigation 

District judge was not required 
“to provide necessary facilities or 
funds to permit proper investigation 
of prospective jurors.’’ 

U.S.—Thiel v. Southern Pac. Co., C. 
C.A.Cal., 149 F.2d 783, reversed on 
other grounds 66 S.Ct. 984, 328 U, 
S. 217, 90 L.Ed, 1181, 166 A.L.R. 
1412. 

28. U.S.—Glasser v. U. S., Ill., 62 S. 
Ct. 457, 315 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied Roth v. U. S., 62 S.Ct. 637, 
315 U.S. 827, 86 L.Ed. 1222. 

Thiel V. Southern Pac. Co., D.C. 
Cal., 67 F.Supp. 934—^U. S. v. Roe¬ 
mig, D.C.Iowa, 52 F.Supp. 857. 

28. U.S.—Glasser v. U. S., Ill., 62 S. 
Ct. 457, 315 U.S. 60, 86 L.Ed. 680, 
rehearing denied 62 S.Ct. 629, 315 
U.S. 827, 86 L.Ed. 1222, rehearing 
denied Roth v. U. S., 62 S.Ct. 637, 
315 U.S. 827, 86 L.Ed. 1222. 

Thiel V. Southern Pac. Co., D.C, 
Cal., 67 F.Supp. 934—-U. S. v. Roe¬ 
mig, D.C.Iowa, 52 F.Supp. 857, 
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a jury list from which no class has been purpose¬ 
fully and systematically excluded because of class 
prejudice.30 

The jury panel. The panel must be drawn in ac¬ 
cordance with the federal statutes federal judg-es 
are not required to prescribe rules for the guidance 
of the clerk and the jury commissioner of the court 
in drawing the jury panel.32 If the regular venire 
or panel is exhausted before selection of a complete 
jury, the court, in the interest of saving time, may 
order additional jurors to be summoned by the 
marshal from bystanders in accordance with the 
statute so that sufficient veniremen may be on 

hand.33 

Examination of veniremen. The Federal Rules of 
Civil Procedure, Rule 47 (a), 28 U.S.C.A., provides 


for the examination of prospective jurors. The 
scope of an examination of the venire on its voir 
dire is largely within the discretion of the trial 
court.34 

Excuse from jury service. In accordance with 
general rules discussed in Juries § 205, passing on 
applications for excuse from jury service in the fed¬ 
eral courts is a matter for the discretion of the trial 
judge,35 in the exercise of which he may excuse 
jurors regularly summoned to serve, even though 
it may necessitate resort to additional jurors to com¬ 
plete the panel.35 

All-male jury, A motion for an all-male jury 
may be granted where the introduction of the fact 
of plaintiff’s venereal disease might be embarrassing 
to a mixed jury.37 


so. U.S.—Thiel v. Southern Pac. Co., 

D.C.Cal., 67 F.Supp. 934. 

31. Sufficiency 

Where jury failed to agree on the 
first trial of civil action against city 
of Memphis, but prejudice among ju¬ 
rors did not appear, and panel for 
term at which case was to be retried 
had been properly drawn, and case 
had not received undue publicity, 
plaintiff's motion that a panel ex¬ 
cluding citizens of Shelby County be 
summoned, on ground that a jury 
composed of residents of Memphis 
and Shelby County could not render 
an impartial verdict, would be over¬ 
ruled. 

U.S.—^Walsh & Wells v. City of Mem¬ 
phis, D.C.Tenn., 32 F.Supp. 448. 

ITotice to litigant of proceedings for 
selection of master trial jury panel 
for particular term was not neces¬ 
sary. 

U.S.—Thiel v. Southern Pac. Co., D.C. 

Cal., 67 F.Supp. 934. 

Public drawing 

Where hearing in matter of selec¬ 
tion of master trial jury panel was 
duly noticed in newspaper which was 
the official organ of the court and 
which had a general circulation, and, 
when matter came on regularly to be 
heard, court announced that it was 
deemed advisable to hold a session 
so that there could be a public draw¬ 
ing of the jurors, hearing was "pub¬ 
lic” within statutory reauirement of 
public drawing. 

U.S.—Thiel V. Southern Pac. Co., D.C. 

Cal., 67 F.Supp. 934. 

Allegation of discriminatory prac¬ 
tice in selecting a jury panel chal¬ 
lenges an essential element of proper 
judicial procedure, and it cannot be 
lightly concluded that officers of the 
court disregarded the requirement of 
fairness as the accepted standard of 
justice. 

U.S.—Thiel v. Southern Pac. Co., D.C. 

Cal., 67 F.Supp. 934. 

36B C.J.S.—21 


Jury panel generally see Juries 5§ 
164-191. 

32. U.S.—Thiel v. Southern Pac. Co., 
D.C.Cal., 67 F.Supp. 934. 

33. U.S.—U. S. V. Meyer, C.C A.Ill., 
113 F.2d 387, certiorari denied Mey¬ 
er v. U. S, 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 459. 

36 C.J. p 290 note 71. 

Anticipating shortage 

The trial court may issue a spe¬ 
cial venire in anticipation that the 
regular venire is likely to be ex¬ 
hausted under statute providing that, 
when from challenges or otherwise 
there is not a petit jury, the mar¬ 
shal by order of the court may re¬ 
turn jurymen from bystanders sufil- 
cient to complete the panel. 

Xj.s.—-U. S. V. Meyer, C.aA.Ill., 113 
F.2d 387, certiorari denied Meyer 
V. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L,.Ed. 459. 

Who coastitut© bystanders 

Persons called from their business 
places for jury service as soon as 
they came into court became "by¬ 
standers” within statute providing 
that, when from challenges or other¬ 
wise there is not a petit jury, the 
marshal by order of the court may 
return jurymen from bystanders suf¬ 
ficient to complete the panel. 

U.S.—U. S. V. Meyer, C.C.A.I11., 113 
P.2d 387, certiorari denied Meyer 
V. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 459. 

34. U.S.—^Andrews v. Hotel Sher¬ 
man, C.C.A.I11., 138 F.2d 524. 

Kopycinski v. Farrar, D.C.N.D., 
63 F.Supp. 857, appeal dismissed, 
C.C.A.. 165 F.2d 725. 

Examination of jurors generally see 
Juries §§ 273-276. 

For an example of voir dir© exami¬ 
nation see 9 F.R.D. 669. 

Interest in insurance companies 
In action for injuries brought 
agaihst insurer of motorist in whose 
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automobile plaintiff was passenger 
when collision with automobile oc¬ 
curred, and brought against admin¬ 
istratrix of driver of other automo¬ 
bile and a corporation which al¬ 
legedly was employer of driver of 
such other automobile, and brought 
in state in which law permitted join¬ 
der of insurer in such actions, trial 
court on voir dire examination could 
properly ask jurors whether they 
or members of their families were 
interested in specified insurance com¬ 
panies other than defendant insurer. 
U.S.—Feinsmger v. Bard, C.A.Wis., 
195 F.2d 45. 

Placiug corLtentions before prospec¬ 
tive jurors 

In action for injuries sustained by 
child, who was struck by automo¬ 
bile as he ran across street, court 
did not abuse its discretion in limit¬ 
ing inquiry by plaintiff’s counsel on 
voir dire examination of jury panel, 
when purpose of line of examina¬ 
tion was to condition prospective ju¬ 
rors by placing before them certain 
of plaintiff’s contentions of fact and 
law, rather than to inquire into com¬ 
petency and qualifications of prospec¬ 
tive jurors. 

U.S.—Strickland v. Perry, C.A-Fla., 
244 F.2d 24, certiorari denied 78 S. 
Ct. 72, 356 U.S. 847, 2 L.Ed.2d 56. 

35. U.S.—^U. S. V. Meyer, C.C.A.UL, 
113 F.2d 387, certiorari denied Mey¬ 
er V. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 86 L.Ed. 459. 
Excusing prospective women jurors 

after their names are drawn involves 
an exercise of judicial discretion. 

U.S.—Thiel v. Southern Pac. Co., D. 

C. CaL, 67 F.Supp. 934. 

36. U.S.—^U. S. V. Meyer, C.C.A-I1L, 
113 F.2d 387, certiorari denied Mey¬ 
er V. U. S.. 61 S.Ct 174, two cases, 
311 U.S. 706, 85 L-Ed. 469. 

37. U.S.^—^Bjorlin v, United S. S. 

D. C.Ohio, 10 F.B.D. 42. 
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§ 957. Challenges and Objections 

A challenge to the array or panel of jurors must be 
timely; and a party moving to strike an entire panel 
has the burden of proof and must supply competent evi¬ 
dence. 

Any error in the manner of drawing a jury must 
be presented to the trial court by challenge to the 
array not later than the time of the examination of 
the jury.38 A challenge to the array of jurors is 
untimely, and must be refused, if presented after 
the verdict has been renderedand an objection 
that the jury panel from which the jury were se¬ 
lected was improperly drawn is made too late where 
it is made for the first time in a motion for a new 
trial.^0 

Where a party objects to the method and proce¬ 
dure for the selection of jurors, a hearing will be 


granted on the objections.^^ A party moving to 
strike an entire jury panel has the burden of proof, 
and must supply competent evidenced^ On such a 
motion, various contentions made in support thereof 
have been held not to justify the striking of the 
panel,such as the failure of the judges of the 
district court to prescribe uniform rules for the 
guidance of the clerk of court and the jury commis¬ 
sioner in the drawing of the jurors.^^ 

In a particular hearing, the methods of the jury 
officials for obtaining proportionate representation 
of the various cognizable groups in the population 
have been held not unreasonable.Evidence has 
also been held insufficient to show that the methods 
of the jury officials to insure the representation of 
Negroes, poor people, manual workers, and wage 


38. U.S.—U. S. V. Meyer. C.C.A.Ill., 
113 F.2(l 387, certiorari denied Mey¬ 
er v. U. S., 61 S Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 459. 

Challenges and objections generally 
see Juries §§ 247-285. 

Diligence necessary 

A party complaining of errors in 
the manner of drawing a jury must 
be diligent and call the irregularities 
to the court’s attention immediate¬ 
ly, and his failure to do so is fatal 
to his challenge, and he cannot there¬ 
after present to the court an objec¬ 
tion that might have been earlier 
discovered and seasonably presented. 
XJ.S.—U. S. V. Meyer, C.C.A.Ill., 113 
F.2d 387, certiorari denied Meyer 
V. U. S., 61 S.Ct. 174, two cases, 
311 U.S. 706, 85 L.Ed. 459. 

39. U.S.—Haywood v. Jones & 
Laughlin Steel Corp., U.C.Pa., 108 
F.Supp. 661, vacated on other 
grounds, C.A,, 205 F.2d 775. 

Time for challenge to array general¬ 
ly see Junes § 263. 

40. U.S.—Francis v. Southern Pac. 
Co., Utah, 68 S.Ct. 611, 333 U.S. 445, 
92 L.Ed. 798. 

41. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., D.C.Pa., 108 F.Supp. 88, 
affirmed, C.A., 224 F.2d 414, cer¬ 
tiorari denied 76 S.Ct. 442, 350 U.S. 
971, 100 L.Ed. 842. 

Dismissal of motion without hearing 
held error 

In suit under Jones Act for death 
of seaman, where plaintiff moved to 
strike entire jury panel on grounds 
that method and procedure of selec¬ 
tion did not comply with law and 
were not m conformity with deci¬ 
sions of supreme court, that jurors 
were not representative of commu¬ 
nity, and that they had been selected 
in a discriminatory, unfair, and par¬ 
tial manner, and in addition plaintiff 
entei'ed a supplementary claim of 
jury surveillance, plaintiff should i 


have been given an opportunity to 
present evidence and prove facts, 
and dismissal of motion without a 
hearing was error. 

U.S.—Dow V. U. S. Steel Corp., C.A. 
Pa., 195 F.2d 478. 

42. U.S.—^Dow V. Carnegie-Illmois 
Steel Corp., C.A.Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842. 

Thiel V. Southern Pac. Co., D.C. 
Cal., 67 F.Supp. 934. 

Charges and suppositions insufficient 
Counsel for party moving to strike 
jury panel cannot supply evidence by 
mere assertion of reckless charges 
and unfounded suppositions. 

U.S.—Thiel v. Southern Pac. Co., su¬ 
pra. 

Attorney’s affidavit insufficient - 
Plaintiff, moving for an order strik¬ 
ing jury panel, directing selection of 
new panel, and directing parts of 
district from which jurors should be 
returned, could rely only on show¬ 
ing made by the evidence ore tenus, 
and was required to introduce dis¬ 
tinct evidence in support of motion, 
formal affidavit by attorney, alone, 
although uncontroverted, being in¬ 
sufficient. 

U.S.—Thiel v. Southern Pac. Co., su¬ 
pra. 

Intelligeuc© of jurors sought 

Where it appeared that jury com¬ 
missioner and clerk of the court act¬ 
ed without bias in selecting names 
which eventuated in jury list, and 
were guided by applicable statutes 
under direction of the district court, 
alleged fact that jurors of the high¬ 
est or superior intelligence, and not 
those of ordinary intelligence, had 
been sought, was not ground for 
striking the panel, absent supporting 
evidence. 

U.S.—Thiel v. Southern Pac. Co., su¬ 
pra. I 


43. Absence of directions by court 
as to parts of district from which 
jurors should be returned. 

U.S—Thiel V. Southern Pac. Co., su¬ 
pra. 

Distribution as between men and 
women 

Alleged selection of a large propor¬ 
tion of men jurors as compared wuth 
women jurors was not ground for 
striking entire panel, in absence of 
statute, rule, or decision requiring 
that panel be composed of fifty per 
cent women and fifty per cent men, 
in view of testimony that clerk and 
jury commissioner endeavored to ob¬ 
tain equal distribution. 

U.S.—Thiel V. Southern Pac. Co., su¬ 
pra. 

Prejudice iu favor of defendant 
Alleged fact that large majority 
of persons selected for jury panel 
were prejudiced in favor of defend¬ 
ant corporation was not ground for 
striking the panel on plaintiff’s mo¬ 
tion, in absence of evidence that per¬ 
sons whose names were selected and 
placed in box by clerk and jury com¬ 
missioner were biased or otherwise 
prejudiced. 

U.S.—Thiel V. Southern Pac. Co., su¬ 
pra. 

Pailure to use system of lot or chance 

Where specific procedure outlined 
by Congress was carried out m se¬ 
lection and drawing of jury panel, 
alleged fact that no system of lot or 
chance was used in selecting the ju¬ 
rors was not ground for striking the 
panel. 

U.S.—Thiel v. Southern Pac. Co., su¬ 
pra. 

44. U.S.—Thiel v. Southern Pac. Co., 
supra. 

45. U.S.—^Dow V. Carnegie-Illinois 
Steel Corp., C.A Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 UEd. 842. 
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earners, were unreasonable,'^^ or that their methods 
were unreasonable in that their effect was to slant 
the lists significantly along religious lines,*" or that 
the inclusion of a good percentage of government 
workers resulted from unreasonable means oper¬ 
ating to exclude other cognizable groups in the popu¬ 
lation. 

Further, evidence has been held insufficient to es¬ 
tablish that the use of the names of volunteers in 
making the jury list, although not a desirable prac¬ 
tice, operated to exclude any cognizable group,^^ 
or that the jury officials abused their discretion by 
soliciting names for the jury list from former 
jurors. 

Particular evidence has been held to establish that 
the jurors were impartially selected and drawn and 
represented a cross section of the community, and 
that there w^as no systematic or intentional exclusion 
of any group, particularly of those engaged in work¬ 
ing for a daily wage, as against a motion to strike 
the panel on the ground that the majority of those 
selected were business men, etc., and that a small 


majority of those selected were working men.^l* 
However, other evidence has been held to establish 
that those who worked for a daily wage and who 
might suffer financial loss by serving on juries and 
would be excused for that reason were deliberately 
and intentionally excluded from the jury list.^^ 

Where there is no evidence of the exclusion of 
foreign-born citizens in drawing jury lists, the court 
need not decide whether foreign-born citizenry con¬ 
stitutes a separate classification for which the selec¬ 
tion systems must be designed to obtain representa¬ 
tion ,-^3 and where the evidence clearly establishes 
that there was no exclusion of veterans, it is also un¬ 
necessary for the court to determine whether veter¬ 
ans are a cognizable category whose exclusion would 
be a failure of duty on the part of the jury officials. 

A request by plaintift'^s attorney that a juror 
whose wife is the holder of shares of stock of the 
defendant corporation be excused does not consti¬ 
tute a challenge.SS Other holdings as to challenges 
to individual jurors are set out in the note.^® 


46. U.S.—Dow V. Carneg-ie-Illinois 
Steel Corp., supra. 

Where jury offlciaZ marked file 
cards to identify Negroes on jury 
lists, to be able to insure that more 
than one Negro served on any panel 
having Negroes, it could not be in¬ 
ferred that such practice was fol¬ 
lowed for purpose of exclusion. 

U.S.—Dow v. Carnegie-Illinois Steel 
Corp., supra. 

47. U S.—^Dow V. Carnegie-Illinois 
Steel Corp., supra. 

To establish neglect of duty on the 
part of jury officials in preparing 
jury lists, plaintiff in action under 
Jones Act had to show that a proper 
representation of cognizable religious 
groups could not reasonably be ex¬ 
pected to have been obtained by ran¬ 
dom solicitation from sources oth¬ 
er than those utilized. 

U.S.—Dow V. Carnegie-Illinois Steel 
Corp., supra. 

48. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., supra. 

49 . u,s—Dow V. Carnegie-Illinois 
Steel Corp., supra. 

60. U.S. — Dow V. Carnegie-Illinois 
Steel Corp., supra. 

51. U.S.—Thiel V. Southern Pac. Co., 
D C.CaL, 67 F.Supp. 934. 

52. U.S.—Thiel v. Southern Pac. Co., 
Cal., 66 S.Ct 984, 328 U.S. 217, 90 
L.Ed, 1181, 166 A.U.R. 1412. 

53. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 r.2d 414, 
certiorari denied 76 S.Ct. 442, 360 
U.S. 971, 100 L.Ed. 842. 


54. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., supra. 

55. U.S.—Larson v. General Motors 
Corp., C.C.AN.T., 148 F.2d 319, 
certiorari denied 66 S.Ct. 34, 326 
U.S. 745, 90 L.Ed. 445. 

56. Pailur© to chaUeng© through 
mistake 

Where, after both parties have ex¬ 
ercised all peremptory challenges, 
one party discovers that juror has 
not been challenged through mistake 
arising from similarity in names, 
better practice is for court to with¬ 
draw such juror and impanel jury 
anew. 

U.S.—Lowenstein v. Federal Rubber 
Co., C.C.A.MO., 85 F.2d 129. 
Overruliug challenge for cause held 
not error 

Where one juror out of panel of 
eighteen stated on voir dire that he 
was casually acauainted with plain¬ 
tiff’s attorney and that he would be 
in favor of a man he knew a little bit, 
but thereafter stated that he did not 
think he would be inclined to favor 
him on being informed that juror 
took oath to decide according to evi¬ 
dence and instructions from the 
court, and juror earlier that morning 
had requested release from jury serv¬ 
ice, court did not err in overruling 
defendant’s challenge for cause. 

U.S.—Meier & Pohlmann Furniture 
Co. V. Troeger, C.A.Mo., 195 F.2d 
193. 

Effect of separating claims 

Where plaintiffs had misjoined de¬ 
fendants, order separating claims 
against them for all purposes ex¬ 
cept for joint trial, as contrasted 

323 


with consolidation, would preserve to 
each defendant procedural advantag¬ 
es of separate trial, including right to 
peremptorily challenge jurors, 

U.S.—Stanford v. Tennessee Val. Au¬ 
thority, D.C.Tenn., 18 F.R.D. 152. 

Number of peremptory challeiiges; 
cousolidatiou of actions 

(1) Under Alaska statute relating 
to peremptory challenges, if actions 
consolidated could have been joined 
originally under Federal Rules of 
Civil Procedure, Rule 20 (a) 28 U.S. 
C.A., their subsequent consolidation 
does not enlarge the number of chal¬ 
lenges to which parties are entitled; 
but if causes consolidated are such 
as could not be joined initially, par¬ 
ties are entitled to additional chal¬ 
lenges on treatment of the actions as 
separate for such purpose. 

U.S.—Neal v. Matanuska Val. Lines, 

Inc., D.C.Alaska, 118 F.Supp. 355. 

(2) "Where both passengers brought 
action against both company and 
driver and owner of truck which col¬ 
lided with bus, causing injuries to 
passengers, and bus company, after 
selection of jury, interposed a cross 
claim against its codefendants for 
damages to bus, if counsel for lat¬ 
ter defendants wished to save objec¬ 
tion to failure to accord separate 
peremptory challenges to defendants 
represented by him, it was his duty 
to direct attention of court to his 
position and buttress it by argument, 
and it was insufficient, following de¬ 
nial of his request for another per¬ 
emptory challenge, merely to com¬ 
ment that challenge was a matter of 

, right. 
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F. TAKING CASE OR QUESTION FROM JURY 

1. Questions of Law and Fact in General 


§ 958. Applicability o£ Local State Law in 
General 

In a Jury trial In a federal court the functions of the 
judge and jury are governed by federal rules and deci¬ 
sions, at least where the case is not within the prin¬ 
ciple that the federal courts in diversity cases must re¬ 
spect the definition by the state court of state-created 
rights and obligations. 

In the trial of a case before a jury in a federal 
court, it is the general rule that the functions of the 
judge and the jury are governed and controlled by 
federal rules and decisions, and not by state rules 
and decisions.^'^ Moreover, the decision of the 
United States supreme court in Erie R. Co. v. Tomp¬ 
kins, N.Y., 58 S.Ct. 817, 304 U.S. 64, 82 L.Ed. 1188, 
114 A.L.R. 1487, does not ordinarily require the fed¬ 
eral courts to follow local state practices and deci¬ 
sions as to the functions of court and jury,58 al¬ 
though some decisions have held that the federal 
court must follow the local state law,^^ apparently 


under the influence of Erie R. Co. v. Tompkins. 

In any event, the federal courts need not follow 
such local state court practices and decisions where 
the case does not come within the principle, under 
the doctrine of Erie R. Co. v. Tompkins, that the 
federal courts in diversity cases must respect the 
definition of state-created rights and obligations by 
the state courts,which principle would apply 
where a state statute creating certain rights and ob¬ 
ligations, and announcing a rule permitting the court 
to decide certain factual issues, announces the rule 
as an integral part of the special relationship cre¬ 
ated by statute.^2 There is a strong federal policy 
against allowing state rules to disrupt the judge-jury 
relationship in the federal courts;®^ and the policy 
of uniform enforcement of state-created rights and 
obligations cannot, in every case, exact compliance 
with a state rule which disrupts the federal system 
of allocating functions between judge and jury.^^ 


U.S.—Neal v. Matanuska Val. Lines, 
Inc., D.C.Alaska, 118 F.Supp. 355. 
(3) Transcript of testimony in tri¬ 
al proceeding's of five actions which 
disclosed that pleadings, motions, or^ 
ders, verdicts, judgments, motions 
for new trials, and supersedeas "bonds 
were separately drawn and entered, 
and which used plural of the word 
‘"cause,” in absence of order in rec¬ 
ord consolidating actions for trial, 
Indicated that actions were not ac¬ 
tually consolidated, but were merely 
tried together, and common defend¬ 
ant was entitled to fifteen peremptory 
challenges. 

U.S.—Signal Mountain Portland Ce¬ 
ment Co. V. Brown, C.C.A.Tenn., 141 
F.2d 471. 

B7. U.S.—Magenau v. Aetna Freight 
Lines, Inc., Pa., 79 S.Ct. 1184, 360 

U. S. 273, 3 L.Ed.2d 97—Byrd v. 
Blue Ridge Rural Elec. Co-op., Inc., 
S.a, 78 S.Ct. 893, 356 U.S. 525, 2 L. 
Ed. 2d 953, rehearing denied 78 S. 
Ct. 1366, 357 U.S. 933, 2 L.Ed.2d 
1375. 

Phipps V. N. V. Nederlandsche 
Amerikaansche Stoomvart, Maats, 
C.A.Or., 259 F.2d 143—Reuter v. 
Eastern Adr Lines, C.A.Ala., 226 F. 
2d 443—^Ling v. Edenfield, C.A.Fla., 
211 F.2d 705—^Burcham v. J. P. 
Stevens & Co., C.A.Va., 209 F.2d 35 
—^Willis V. Pennsylvania R. Co., 
C.C.A.N.Y,, 122 F.2d 248, certiorari 
denied 62 S.Ct. 187, 314 U.S. 684, 86 
L.Bd, 547—^New York Life Ins. Co. 

V. Sparkman, C.C.A.Fla., 101 F.2d 
484. 

Applicability of state laws as rules 


of decision generally see Federal 
Courts § 165(1) et seq.. 

State law cannot restrict func¬ 
tions of a trial judge in the federal 
court. 

U.S.—^Henwood v. Wallace, C.C.A.La., 
159 F.2d 263, certiorari denied 67 
S.Ct. 1310, 331 U.S. 820, 91 L.Ed. 
1837. 

58. U.S.—^Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct 
893, 356 U.S. 525, 2 L.Ed.2d 953, 
rehearing denied 78 S.Ct. 1366, 357 

U. S. 933, 2 L.Ed.2d 1375. 

Phipps V. N. V. Nederlandsche 
Amerikaansche Stoomvart, Maats, 
C.A.Or., 259 P.2d 143—^Reuter v. 
Eastern Air Lines, C.A.Ala., 226 
P.2d 443. 

59. U.S.—McCrate v. Morgan Pack¬ 
ing Co., C.C.A.Ohio, 117 P.2d 702. 

60. U.S.—Sierocinski v. E. I. Du 
Pont De Nemours & Co., C.C.A. 
Pa., 118 F.2d 531—^McCrate v. Mor¬ 
gan Packing Co., C.C.A.Ohio, 117 
P.2d 702—Clay County Cotton Co. 

V. Home Life Ins. Co. of New York, 
C.C.A.Ark., 113 F.2d 856—Champ- 
lin Refining Co. v. Walker, C.C.A. 
Minn., 113 F.2d 844. 

61. U.S.—^Magenau v. Aetna Freight 
Lines, Inc., Pa,, 79 S.Ct. 1184, 360 
U.S. 273, 3 L.Ed.2d 97. 

]Knle held not part of definition of 
rights 

State practice of having court 
rather than jury determine Issue 
whether plaintiff is statutory em¬ 
ployee of defendant and therefore 
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barred by Workmen's Compensation 
Act from suing defendant at law is 
merely a form and mode of enforc¬ 
ing the immunity and not a rule in¬ 
tended to be bound up with definition 
of state-created rights and obliga¬ 
tions of the parties and federal court, 
in a diversity case, is not bound un¬ 
der rule of Erie v. Tompkins to fol¬ 
low the state practice. 

U S —Byrd v. Blue Ridge Rural Elec. 
Co-op., Inc., S.a, 78 S Ct. 893, 356 
U.S. 525, 2 L.Ed.2d 953, rehearing 
denied 78 S Ct. 1366, 357 U.S. 933, 
2 LEd.2d 1375, 

62. U.S.—^Magenau v. Aetna Freight 
Lines, Inc., Pa., 79 S.Ct. 1184, 36(> 
U.S. 273, 3 L.Ecl.2d 97--Byrd v. 
Blue Ridge Rural Elec. Co-op., Inc., 
S.C., 78 S.Ct. 893, 356 U.S. 525, 2 
L.Ed.2d 953, rehearing denied 78 
S.Ct. 1366, 357 U.S. 933, 2 L.Ed.2d 
1375. 

63. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., supra. 

64. U.S.—^Byrd v. Blue Ridge Rural 
Elec, Co-op., Inc., supra, 
likelihood of different result if 

disputed factual issue, as to wheth¬ 
er defendant was statutory employer 
immune from suit by plaintiff in neg¬ 
ligence action, was determined by 
jury rather than by court was not so 
strong as to require federal practice 
of jury determination of disputed 
factual issues to yield to contrary 
state rule in interest of uniformity 
of outcome. 

U.S.—^Byrd v. Blue Ridge Rural Elec. 
Co-op., Inc., supra. 
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Prior to adoption of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., which superseded the Con¬ 
formity Act, as appears supra § 26, there seems to 
have been a lack of unanimity on the question 
whether a federal court was bound by the practice 
and decisions of the courts of the state in which it 
sat with respect to the respective functions of the 
court and jury and the submission of issues to the 
jury. Some cases held that federal practice and 
decisions, not local state law, applied,®^ while 
others held that such matters were governed by 
local state practice and decisions. 

The applicability of local state law in determin¬ 
ing the legal sufficiency of the evidence to take a 
case to the jury is discussed infra § 961; and the 
applicability of local state law in determining wheth¬ 
er or not a verdict should be directed is discussed 
infra § 970. 


§ 959. Functions of Court and Jury General- 

ly 

!t Is the rule in the federal courts, under the influ¬ 
ence, if not the command, of the Seventh Amendment 
of the federal Constitution, that questions of law in a 
case tried before a jury are for determination by the 
trial judge, while questions of fact are for the jury. 

An essential characteristic of the federal system 
is the manner in which, in civil common-law actions, 
it distributes trial functions between judge and jury 
and, under the influence, if not the command, of the 
Seventh Amendment of the federal Constitution, as¬ 
signs the decisions of disputed questions of fact to 
the jury.^*^ Thus, it is the rule in the federal courts, 
which is in accordance with the rules governing the 
functions of judge and jury generally, discussed in 
Trial § 203, that questions of law in a case tried be¬ 
fore a jury in a federal court are for determination 
by the trial judge,while questions of fact are for 
the jur 3 ^^^ 


65. U.S.—^Mississippi Power & Light 
Co. V. Whitescarver, C.C.A.Miss., 68 
F.2d 928—XJ. S. Fidelity & Guaran¬ 
ty Co. V. Commercial Nat. Bank 
af Brady, C.C.A.Tex., 55 F.2d 564. 

66 . U.S.—^Motor Wheel Corporation 
V. Rubsam Corporation, C.C.A. 
Mich., 92 F.2d 129, certiorari dis¬ 
missed 58 S.Ct. 369, 302 U.S. 771, 
82 L.Ed. 698, certiorari denied 58 
S.Ct. 942, 304 U.S. 560, 82 L.Ed. 
1528. 

Beemer v. United Fruit Co., D.C. 
Pa., 17 F.Supp. 146, 

Demurrers to evidence 

It is also proper to conform to 
state practice with respect to demur¬ 
rers to evidence. 

U.S.—Central Transp. Co. v. Pull¬ 
man’s Palace Car Co, Pa., 11 S.Ct. 
478, 139 U.S. 24, 35 L.Ed. 55. 
Involuntary nonsuit 

Rule followed by state courts fur¬ 
nishes practice for federal courts in 
matter of involuntary nonsuits. 

U.S.—Julius Klugman’s Sons v. 
Oceanic Steam Nav. Co., D.C.N.T., 
42 P.2d 461. 

67. U.S. — ^Magenau v. Aetna Freight 
Lines, Inc., Pa,, 79 S.Ct. 1184, 360 

U. S. 273, 3 L.Ed.2d 97~Eyrd v. 
Blue Ridge Rural Elec. Co-op., 
Inc., S.C., 78 S.Ct. 893, 356 U.S. 
625, 2 L.Ed.2d 953, rehearing de¬ 
nied 78 S.Ct. 1366, 357 U.S. 933, 2 
L.Ed.2d 1376. 

Reuter v. Eastern Air Lines, C.A. 
Ala., 226 F.2d 443. 

68 . U.S.—Atlantic Coast Line R. Co. 

V. Anderson, C.A.Fla., 221 F.2d 548, 
reversed without opinion 76 S.Ct. 
60, 350 U.S. 807, 100 L.Ed. 726, re¬ 
hearing denied 76 S.Ct. 176, 360 U. 
S. 905, 100 L.Ed. 795. 

Opelousas Compress Co. v. Amer¬ 
ican Ins. Co., B.C.La., 88 F.Supp. 


828, reversed on other grounds, 
C.A., 188 F.2d 236—-Allen v. Bel- 
ford, D.C.Okl., 35 F.Supp. 111. 

69. U.S.—^Magenau v. Aetna Freight 
Lines, Inc., Pa., 79 S.Ct. 1184, 360 

U. S. 273, 3 L.Ed.2d 97—-Byrd v. 
Blue Ridge Rural Elec. Co-op., Inc., 
S.C., 78 S.Ct. 893, 356 U.S. 525, 2 
L,Ed.2d 953, rehearing denied 78 S. 
Ct. 1366, 357 U.S. 933, 2 L.Ed.2d 
1375—Tennant v. Peoria & P. U. 
Ry. Co., Ill., 64 S.Ct. 409, 321 U.S. 
29, 88 L.Ed. 520, rehearing denied 
64 S.Ct. 610, 321 U.S. 802, 88 L.Ed. 
1089. 

Grooms v. Minute-Maid, C.A.S.C., 
267 P.2d 541—^Arnold v. State Farm 
Mut, Auto Ins. Co., C.A.Ind., 260 P. 
2d 161—Millers’ Nat. Ins. Co., Chi¬ 
cago, III. V. Wichita Flour Mills 
Co.. CA-Kan., 257 P.2d 93—Hilton 

V. Duke Power Co., C.A.S.C., 255 F. 

2d 840—Blankenship v. Rowntree, 
G.AOkl., 238 F.2d 500—Southern 
Pac. Co. V. Heavingham, C.A.CaL, 
236 P.2d 406—^Phillips Petroleum 
Co. V. Gibson, Traders & General 
Ins. Co., Intervener, C.A.Tex., 232 
F.2d 13, vacated without opinion 
77 S.Ct. 16, 352 U S. 874, 1 L.Ed.2d 
77, rehearing denied 77 S.Ct. 220, 
352 U.S, 937, 1 L.Ed 2d 169—Atlan¬ 
tic Coast Line R. Co. v. Anderson, 
C.A.PIa., 221 F.2d 548, reversed 
without opinion 76 S.Ct. 60, 350 
U.S. 807, 100 L.Ed. 725, rehearing 
denied 76 S.Ct. 176, 350 U.S. 905, 
100 L.Ed. 795—^Kasper v. Banek, 
C.A.S.D., 214 F.2d 125—Glenden- 

ning Motorways v. Anderson, C.A. 
Mmn., 213 P.2d 432—Wabash R. 
Co. V. Johnson, C.A,Mo,, 211 F.2d 
664—Wright v. Paramount-Rich- 
ards Theatres, C.A.La., 198 F.2d 
303—Eigel v. Dowdell, C.A.Mo., 197 
F.2d 625—^Jennings v. Murphy, C.A. 
Ill., 194 F.2d 35—Garman v. Met¬ 
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ropolitan Life Ins. Co., C.A N.J., 
175 F.2d 24—^Albany Ins. Co. v. 
Holberg, C.CA.Miss., 166 F.2d 311. 

Dunn V. Conemaugh & Black 
Lick R. R., D.C.Pa,, 162 F.Supp. 
324—Hendricks v. Eastman Kodak 
Co., D.C Cal., 147 F.Supp. 337. re¬ 
versed on other grounds, C.A., 262 
P.2d 392—LaBuff v. Texas & N. O. 
R. Co., D.C.La., 126 F.Supp. 769— 
Cape Cod Food Products v. Nation¬ 
al Cranberry Ass’n, D.C.Mass., 119 
F.Supp. 9 00—^Moore v. Rosecliff 
Realty Corp., D.C.N.J,, 88 F.Supp. 
956—Opelousas Compress Co. v. 
American Ins. Co., D.C.La, 88 F. 
Supp. 828, reversed on other 
grounds, C.A., 188 F.2d 236—Pat¬ 
terson V. Cincinnati, N. O. & T. P. 

R. Co., DCKy., 5 F.Supp. 505. 
“Trial judge is not the trier of the 

facts, and the law does not require 
that the evidence shall satisfy him.” 
U.S.—Westphal v. Kansas City Life 
Ins. Co.. D.C.Wis., 37 F.Supp. 300, 
303, reversed on other grounds, C. 
C.A., 126 F.2d 76, certiorari denied 
Westphal v. Kansas City Life Ins. 
Co, Kansas City, Mo., 62 S.Ct. 1308, 
316 U.S. 705, 86 L.Ed. 1773 and 62 

S. Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

Sole judges 

Jurors are sole Judges of facts. 
U.S.—Kasper v. Banek, C.A.S.D., 214 
F.2d 125. 

Kingsbury Breweries Co. v. 
Schechter, D.C.Minn., 142 F.Supp. 
219. 

Jury’s role not insignificant 
D C.—^Jackson v. Wilson Trucking 
Co., 243 F.2d 212, 100 U.S.App.D.C. 
106. 

Scientific knowledge or expert opin¬ 
ion reauired 

Questions of fact are questions for 
the jury and they do not become 
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The court must not usurp the province of the jur>^ 
by deciding questions of fact beforehand nor 
should it substitute its judgment for that of the jury 
as to questions of fact.'^i Thus, to withdraw from 
the jury the question as to what an ordinary prudent 
man would do under certain or similar circumstances 
would be to usurp the function of the juryj^ On 
the other hand, the court must not submit to the 
jury questions of law which it should itself decide.”^^ 

Cases are not lightly to be taken from the jury 
since they are the recognized triers of fact*^^ How¬ 
ever, if there is no genuine issue of fact, there is 
nothing left for the jury, and the court acts as a 
matter of lawJ^ 

Competency of evidence. Whether proffered evi¬ 
dence is competent is a question of law for the court 
to determine.'^^ 

Party's election not to submit issue. Whether 
plaintiff's election not to have a certain issue sub¬ 


mitted to the jury constitutes an abandonment of 
the cause of action depends on the facts and cir¬ 
cumstances of the particular case."^^ 

§ 960. Sufficiency of Evidence to Warrant 
Submission 

To warrant submission of a case there must be 
substantial evidence rather than a mere scintilla, or 
mere possibilities or conjecture; but the party seeking 
submission is entitled to have the evidence viewed in 
the light most favorable to him. 

Because the “scintilla rule” in effect in some 
states, as discussed in Trial § 208, does not obtain 
in the federal courts,'^^ the trial judge in a federal 
case cannot submit a cause or issue tO' the jury on 
mere probabilities or a mere scintilla of evidence, 
or evidence of no probative value.To warrant 
submission to the jury of a crucial issue of fact, the 
evidence relating thereto must be based on more 
than mere conjecture, speculation, or surmise,and 


questions for the court merely be¬ 
cause their solution may require 
scientific knowledgre or expert opin¬ 
ion. 

U.S.—Burcham v. J. P. Stevens & 
Co., CA.Ya., 209 F.2d 35. 

70- U S —Opelousas Compress Co. 
V. American Ins. Co, D.C La., 88 F. 
Supp. 828, reversed on other 
grounds, C.A,, 188 F.2d 236. 

71. U.S —Warf v. Pennsylvania R. 
Co., D.C.N.Y., 65 F.Supp. 631. 

72. U S —Armenia v. Wyer, C.A.N. 
Y., 210 P.2d 592. 

73. U.S.—Opelousas Compress Co. 
V, American Ins. Co., D.C.La., 88 
F.Supp, 828, reversed on other 
grounds, C.A., 188 F.2d 236. 

74. U.S —Makowsky v. Povlick, C.A. 
Pa, 262 F.2d 13—Continental Cas. 
Co. V, Robertson, C.A.Ga., 245 P.2d 
G04—Phillips Petroleum Co. v. 
Gibson, Traders & General Ins. 
Co., Intervenor, C.A.Tex., 232 P.2d 
13, vacated without opinion 77 S 
Ct. 16, 352 U.S. 874, 1 L.Ed.2d 77, 
rehearing denied 77 S.Ct. 220, 352 

U. S. 937, 1 L.Ed.2d 169—^Worcester 

V. Pure Torpedo Co., C.C.A.I11., 140 
F.2d 358. 

75. U.S.—^Whitsell v. Alexander, C. 
A.ril., 229 F.2d 47, certiorari denied 
76 S.Ct. 788, 351 U.S. 932, 100 L. 
Ed. 1461. 

76» U.S.—Douglas Aircraft Co. v. 

Kerns, C.C.A.Okl., 164 P.2d 1007, 

77. Erroneous exclusion of evidence 
Where erroneous exclusion by tri¬ 
al court of plaintiff’s evidence on one 
issue left no proof of cause of action 
predicated thereon, plaintiff’s elec¬ 
tion not to have such issue submit¬ 
ted to jury was not an abandonment 
of the cause of action. 

U.S,—Hern v. Moran Towing & 


Transportation Co., C.C.A.N.Y., 138 
P.2d 900. 

78. U.S.—^Reuter v. Eastern Air 
Lines, C.A.Ala., 226 F.2d 443— 
Floyd V. Ring Const. Corp., C.C.A. 
Minn,, 165 F.2d 125, certiorari de¬ 
nied 68 S.Ct. 1496, 334 U.S. 838, 
92 L.Ed. 1763—White v. New York 
Life Ins. Co., C.C.A.Ala., 145 F.2d 
504—Daroca v. Metropolitan Life 
Ins. Co., C.CA.La., 121 F.2d 917, 
certiorari denied 62 S.Ct. 483, 314 

U. S. 700, 86 LEd. 559—Martin v. 
Burgess, C.C.AAla, 82 P.2d 321— 
F. W. Woolworth Co. v. Davis, C. 

C. A.Okl., 41 F.2d 342, certiorari 
denied 51 S.Ct. 33, 282 U.S. 859, 75 
L.Ed. 760. 

Carew v. RK.O. Radio Pictures, 

D. C.Cal., 43 F.Supp. 199. 

Conrad v. Wheelock, D.C.Ill., 24 

F.2d 996. 

64 C.J. p 310 note 84 [h]. 

79. U.S,—Gunning v. Cooley, App.D. 
C., 50 S.Ct. 231, 281 U.S. 90, 74 L. 
Ed. 720. 

Reitan v. Travelers Indem. Co., 
C.A.Wis., 267 F.2d 66—Hawley v. 
Alaska S. S. Co., C A.Wash., 236 
F.2d 307—^U. S. V. J. E. Bohannon 
Co.. CAKy, 232 F.2d 756—Lovas 

V. General Motors Corp., CA.Ohio, 
212 F.2d 805—^O’Brien v. Equitable 
Life Assur. Soc. of U. S., C.A.Mo., 
212 F 2d 383, certiorari denied 75 
S.Ct. 57, 348 U.S. 835, 99 L.Ed. 658 
—Northern Pac. Ry. Co. v, Haug- 
an, C.A.Minn., 184 F,2d 472—Mutu¬ 
al Life Ins. Co. of N. Y. v. Asbell, 
C.C.A.S.C., 163 F.2d 121, certiorari 
denied 68 S.Ct. 221, two cases, 332 

U. S. 837, 92 LEd. 410—Galloway 

V. U. S, C.C.A.CaZ., 130 F.2d 467, 
affirmed 63 S.Ct. 1077, 319 U.S. 372, 
87 L.Ed. 1458, rehearing denied 63 
S.Ct. 1443, 320 U.S. 214, 87 L.Ed. 
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1851—De Zon v. American Presi¬ 
dent Lines, C.C.A.Cal., 129 P.2d 
404, certiorari denied 63 S.Ct 160, 
317 US. 617, 87 LEd. 501, affirmed 
63 S.Ct. 814, 318 U.S. 660, 87 LEd. 
1065, rehearing denied 63 S.Ct. 
1025, 319 U.S. 780, 87 L.Ed 1725— 
Deere v. Southern Pacific Co., C. 
CA.Or., 123 P.2d 438, certiorari de¬ 
nied 62 S.Ct. 916, 315 U.S. 819, 86 
LEd. 1217—U. S. V. Holland, C.C. 
A Cal., Ill F.2d 949—Collins v. 
Streitz, C.C.A.Ariz., 95 F.2d 430, 
certiorari denied 59 S.Ct. 67', 305 
U.S. 608, 83 LEd. 387. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, affirmed, C.C.A., 118 P. 
2d 1014. 

D.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D C. 
102 . 

“Substantial evidence” so defined 

“Substantial evidence” within rule 
that granting motion for directed 
verdict is error if there is substan¬ 
tial relevant evidence in favor of 
party against whom the motion is 
made, means more than a mere scin¬ 
tilla, and means such relevant evi¬ 
dence as a reasonable mind might 
accept as adequate to support a con¬ 
clusion. 

U.S —Butte Copper & Zinc Co. v. 
Amerman, C.C.A.Mont., 157 F.2d 
457. 

80. U.S.—Lovas v. General Motors 
Corp., C.A.Ohio, 212 P.2d 805. 

81. U.S.—Commercial Standard Ins. 

Co. V. Peaster, C.A.Kan., 259 F 2d 
210—Atlantic Coast Line R. Co. v. 
Collins, C.A.S.C, 236 F.2d 805, cer¬ 
tiorari denied 77 S.Ct. 265, 352 

U.S. 942, 1 L.Ed.2d 238, rehearing 
denied 77 S.Ct. 380, 352 U.S. 982, 1 
L.Ed.2d 366. 
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must rise above alternative possibilities and bring’ 
the theory on which reliance is placed to the level 
and dignity of a reasonable probability.^^ 

To require the submission of an issue to the jury, 
there must be probative facts capable of supporting, 
with reason, the conclusion expressed in a verdict.^^ 
There must be some substantial evidence offered to 
justify a submission.S4 Accordingly, if under the 
undisputed facts a verdict would be required to be 
directed,^^ as where there is no evidence on which 
a jury may base a verdict,^6 the case should not be 
submitted to the jury, while if there is substantial 
evidence both ways it is necessary to submit to 
them the issues of fact.^^ It is only where the evi¬ 


dence is all on one side, or so overwhelmingly on 
one side as to leave no doubt of what the fact is, 
that the case or an issue becomes one of law for the 
court, and the court is justified in taking the case 
from the jury;S8 and an issue of fact is for the 
court only when the minds of reasonable men would 
not differ.S9 

A case may not be taken from the jury by an in¬ 
struction for one party unless a finding for the 
other party would be contrary to right reason.^0 
A trial court has inherent power to enter judgment 
for defendant if, on all the evidence, plaintiff can¬ 
not recover, even though the power is not invoked, 
or is not seasonablj^ invoked, by any party.^^ 


The right to a trial by jury is not 
a blanket guarantee that upon this 
plaintiff producing any potpourri of 
evidentiary fragments laced, with 
hints, he is automatically entitled 
to have his case sent to the triers of 
fact. 

U.S.—Rozhon v. Triangle Publica¬ 
tions, C.A.I11., 230 R2d 359, 361. 
Slight evidence 

If evidence as to a fact is so slight 
that It furnishes only basis for con¬ 
jecture, Question of existence of such 
facts should not be submitted to ju¬ 
ry. 

Xj.s —Thomas v. Kasco Mills, C.A. 
S.C., 218 F,2d 256. 

82. U.S.—^Abady v. Hanover Fire 
Ins. Co., C.A.Va., 266 P.2d 362— 
Commercial Standard Ins. Co. v. 
Feaster, C.A.Kan., 259 F.2d 210. 
mo substantial evidence 

Submission of an issue to a jury 
which involves only a choice of prob¬ 
abilities is improper since there is 
no substantial evidence on which to 
base a verdict. 

U S.—Commercial Standard Ins. Co. 
v. Gordon's Transports, C.C.A. 
Tenn., 154 F.2d 390. 

Alternative possibilities held insuffi¬ 
cient 

Alternative possibilities as to 
cause of event are not enough to 
present jury question, where defend¬ 
ant is liable under one and not un¬ 
der others and where no basis for 
rational choice among alternatives is 
provided. 

U.S.—Ralston Purina Co. v. Ed¬ 
munds, C.A.S.C., 241 P.2d 164, cer¬ 
tiorari denied 77 S.Ct. 1059, 353 
U.S. 974, 1 LEd.2d 1136. 

Reliance on expert testimony* 

Evidence which shows a probabil¬ 
ity and not a mere possibility is es¬ 
pecially necessary in determining 
whether case should be submitted to 
jury where expert testimony is heav¬ 
ily relied on to prove that one event 
w^'as proximate cause of another. 
U.S.—Ralston Purina Co. v. Ed¬ 
munds, supra. 


Party who bears burden of proof 
is not entitled to submit alternative 
possibilities to jury for speculative 
choice among them when record sup¬ 
plies no evidentiary basis for choice 
by logical inference. 

U.S.—Wieland v. C. A. Swanson & 
Sons, C.A.N.T., 223 P.2d 26, cer¬ 
tiorari denied 76 S.Ct. 104, 350 

U.S. 862, 100 L.Ed. 765. 

83. U.S-—^Reuter v. Eastern Air 
Lines, C.A.Ala., 226 F.3d 443. 

84. U.S.—Hawley v. Alaska S S. Co., 
C.A.Wash., 236 F.2d S07—Butte 
Copper & Zinc Co v. Amerman, 
C.C.A.Mont., 157 F.2d 457—Com¬ 
mercial Standard Ins. Co. v. Gor¬ 
don's Transports, C.C.A.Tenn., 154 
F.2d 390—Galloway v. U. S., C.C.A, 
Cal,, 130 F,2d 467, affirmed 63 S.Ct. 
1077, 319 U.S. 372. 87 L.Ed. 1458, 
rehearing denied 63 S.Ct, 1443, 320 
U.S. 214, 87 L.Ed, 1851—^U. S. v. 
Holland, C.C.A.Cal., Ill F.2d 949— 
F. W. Wool worth Co. v. Eavis, C. 
C.A.Okl-, 41 F2d 342, certiorari de¬ 
nied 51 S.Ct. 33, 282 U.S. 859, 75 
L.Ed. 760. 

Degree of substantiality required 
If all evidence introduced on behalf 
of aggrieved party with all inferenc¬ 
es properly to be drawn therefrom 
does not total up to that degree of 
substantiality which would support 
favorable verdict if rendered, then it 
is duty of trial court to eliminate 
matter from jury’s consideration. 
U.S.—^International Paper Co. v. U. S., 
C.A.Ga., 227 F.2d 201. 

Standards in civil and criminal cases 
Standard of evidence necessary to 
send a case to jury is same in both 
civil and criminal cases. 

U.S.—U. S. V. Picarelli. C.C.A.N.T., 
148 P.2d 997, certiorari denied 66 S. 
Ct. 27, 326 U.S. 722, 90 L.Ed. 427— 
U. S. V. Andolschek, C.C.A.X.T., 142 
F.2d 503—U. S- V. Feinberg, C.C.A. 
N-T.. 140 F.2d 592, 154 A.L R. 272, 
certiorari denied 64 S.Ct. 943, 322 
U.S. 726, 88 L.Ed. 1562. 

E-vidence considered 

In determining the sufficiency of 
the evidence to warrant submission 
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of the case to the jury, improper ev¬ 
idence not objected to, but which was 
otherwise relevant and material, has 
the value of testimony properly elic¬ 
ited where it would be given such 
value in the courts of the state in 
which the federal court sits. 

U.S.—Hornin v. Montgomery Ward & 
Co„ C.C.A.Pa., 120 F.2d 500. 

85. U.S.—ISTew England Mut. Life 
Ins. Co. V. Barnett, D.C.Ala., 39 P. 
Supp. 761, reversed on other 
grounds. C.C.A., 123 P.2d 712, 

86. U.S.—Stephens v. Sears, Roe¬ 
buck & Co., C.A.Ind., 212 F.2d 260. 

87. U.S.—Butte Copper & Zinc Co. v. 
Amerman, C.CA.Mont., 157 P 3d 457 
—Union Pac. R. Co. v. Burnham, 

C. C.A.C 0 I 0 ., 124 P.2d 500 

Moore v. Rosecliff Realty Corp., 

D. C.N.J., 88 F.Supp. 956—Hemler v. 
Union Producing Co., D.C La., 40 
F.Supp. 824, modified on other 
grounds, C.C.A., 134 F.2d 436. 

88. U.S.—Continental Can Co. v. 
Horton. CA.Neb., 250 F.2d 637— 
Bertha Bldg. Corp. v. National 
Theatres Corp., C.AN.T., 24S F.2d 
833, certiorari denied 78 S.Ct. 777, 
356 U.S. 936, 2 LBd.2d 811, and 78 
set. 778, 356 U.S. 936, 2 L.Ed 2d 
811—Anglen v. Branil'f Airways, 
Inc., C.A.Mo., 237 P.2d 736—Atlan¬ 
tic Coast Line R. Go. v. Colims, C. 
A.S.C., 235 F.2d 805, certiorari de¬ 
nied 77 S.Ct. 265, 352 U.S. 942, 1 
L.Ed 2d 238, rehearing denied 77 S. 
Ct 3S0, 352 U.S. 982, 1 L.Ed.2d 366 
—Milprint, Inc. v. Donaldson Choc¬ 
olate Co., C.A.MO., 222 P.2d S9S— 
Weiss V. C. I. R., C.A.S, 221 F.2d 
152. 

D.C.—Capital Transit Co. v. Bing- 
man, 212 F.2d 241, 94 U.S.App.D.C. 
75. 

89. U.S.—^Pryor v. Lee C. Moore 
Corp., C.A.Okl., 262 F.2d 673. 

90. U.S.—^Hardy v. Proctor & Gam¬ 
ble Mfg. Co.. C.A.Tex., 209 P.2d 124. 

91. U.S.—Stevens v, G. L. Rugo & 
Sons, D.C.Mass., 115 F.Supp. 61, va¬ 
cated on other grounds, C.A., 2Q9 
F.2d 125. 
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Negative evidence. Under some circumstances 
negative evidence may be sufficient to warrant the 
submission of a case to the jury,^^ while under 
other circumstances such evidence is insufficient to 
warrant submission to the jury.^^ 

Evidence demonstrably untrue. Under some cir¬ 
cumstances, whether an issue or case is submissible 
to the jury may depend on whether the evidence is 
so at variance with the undisputed physical facts 
as to demonstrate that the evidence to the contrary 
is untrue.^*^ 

Construction of evidence. In determining wheth¬ 
er a case should be submitted to, or withdrawn from, 
the jury, the party seeking such submission is en¬ 
titled to have the evidence viewed in the light most 
favorable to him.^^ He is to be given the benefit 
of all reasonable inferences to be drawn from the 
evidence,and the court need look only to the evi¬ 


dence and reasonable inferences which tend to sup¬ 
port his case.^'^ In other words, the court need look 
only to the evidence and reasonable inferences which 
tend to support the case of the litigant having the 
burden of proof on the issue.^^ 

§961. - Preliminary Question for Court 

The legal sufficiency of the evidence to take a case 
OP an issue to the jury is a question of law for the trial 
judge, as is also, where the facts are undisputed and 
not subject to conflicting Inferences, the effect of evi¬ 
dence. Decisions differ as to the applicability of local 
state law in determining the sufficiency of the evidence 
to take a case to the jury. 

Before evidence may be left for the jury to con¬ 
sider, there is a preliminary question for the trial 
judge in a federal court as to the legal sufficiency 
thereof,since the legal sufficiency of the evidence 
to take a case or an issue to the jury is a question 
of law for the court.i Accordingly, where the facts 


92. U.S.—^Union Pac. R. Co. v. Burn¬ 
ham, CC.A.Colo., 124 F.2d 500. 

Attentiveness of witness as deter¬ 
mining’ factor 

Where witnesses, including’ disin¬ 
terested persons, have given negative 
testimony of nonobservation and 
have been shown to have been alert 
and on lookout for thing or occur¬ 
rence in question, whether questioned 
thing existed or occurred is for jury, 
despite any positive testimony of the 
happening; but where an interested 
party who has given negative testi¬ 
mony of nonobservation has not been 
shown to have been particularly at¬ 
tentive or on the lookout for the 
thing or occurrence in question, no 
jury issue is created as to existence 
of occurrence or thing in issue in 
face of affirmative testimony of dis¬ 
interested parties to the contrary. 
U.S,—Seregos v. C. W. Good, Inc., G. 
A.Pa., 193 P.2d 741—Chicago & K. 
W. Ry. Co. V. Golay, C.C.A.Wyo., 
155 F.2d 842. 

Signal not heard. 

If witness who testified that he did 
not hear bell ringing on locomotive 
which, struck plaintiff’s decedent was 
in a position where “in all probabil¬ 
ity’' he would have heard a bell sig¬ 
nal if one had been given, witness’ 
testimony was more than “negative 
evidence" and presented question for 
jury on issue of giving bell signal. 
U.S.—^Eiseman v. Pennsylvania R. 

Co., C.C.A,Pa., 151 P.2d 222. 

U.S.—^Union Pac, R. Co. v. Burnham, 
C.C.A.C 0 I 0 ., 124 F.2d 500. 

93. U.S.—Seregos v. C. W. Good, 
Inc., C.A.Pa., 193 F.2d 741—Chi¬ 
cago & N. W. Ry. Co. V. Golay, C.C. 
A.Wyo., 155 P.2d 842. 

Absence of warning sign 

In action against railroad compa¬ 
ny for injuries sustained by grain in¬ 
spector when struck by a door which 


fell from railroad car, where there 
was positive testimony that railroad 
employees had placed a bad order 
sign near the door which carried a 
warning that the door was dangerous 
and, because of such sign, the car 
had been moved to repair track where 
plaintiff was injured, plaintiff's nega¬ 
tive testimony that there was no sign 
on or near the door was insufficient 
to raise an issue of fact as to wheth¬ 
er the sign had been placed on the 
car, 

U.S,—State of North Dakota, for 
Benefit of Workmen’s Compensa¬ 
tion Fund of North Dakota, v. 
Great Northern Ry. Co., C.C.A.jNr. 
D., 155 F.2d 1005, 

94. U.S.— Yslyi House v. Acorn Steel 
Co., C.aA.Pa., 144 F.2d 204. 
XTudisputable proof required 

In a proper case, the Pennsylvania 
“incontrovertible physical facts 
rule,” which precludes submission to 
jury of evidence at variance with 
physical facts, would he applied by 
the federal courts but the proof of 
such situation must be undisputable 
with the physical facts demonstrat¬ 
ing that evidence to the contrary is 
untrue. 

U.S.—^Van House v. Acorn Steel Co., 
supra. 

Issues held for Jury 

(1) In action for injuries sustained 
by employee who during car washing 
operations fell from car and caught 
her foot under moving front pony 
wheel of engine, how and why em¬ 
ployee got into the position where 
she was injured were issues of fact 
for the jury, as against contention 
that it would have been physically 
impossible for accident to have oc¬ 
curred as employee testified. 

U.S.—^Fitzgerald v. Pennsylvania R. 
Co., C.C.A.N.T., 164 F.2d 323. 

(2) In action against railroad com¬ 
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pany for injuries to plaintiff alleged¬ 
ly struck by switch engine, whether 
plaintiff was suffering too intensely 
to engage in lengthy conversations 
with respect to which railroad com¬ 
pany employees testified was for ju¬ 
ry. 

U.S.—Gadmoski v. Pitney, D.C.Pa., 69 
F.Supp. 641. 

95. U.S.—Grey v. American Airlines, 
C.A.N.T., 227 P.2d 282, certiorari 
denied 76 S.Ct 476, 350 U.S. 989, 
100 L.Ed. 855—Hercules Powder 
Co. V. Crawford, C.C.A.Mo., 163 P.2d 
968. 

96. U.S.—Standard Oil Co. of Cali¬ 
fornia V. Moore, C.A.Wash., 251 P. 
2d 188, certiorari denied 78 S.Ct. 
1139, 356 U.S. 975, 2 L Ed.2d 1148 
—^Hercules Powder Co. v. Craw¬ 
ford, C.C.AM 0 ., 163 P.2d 968. 

97. U.S.—^Kyle v. Swift & Co., C.A. 
W.Va., 229 F.2d 887. 

98. U.S.—^Webb v. Illinois Cent. R. 
Co., Ill., 77 S.Ct. 451, 352 U.S. 512, 
1 L Ed.2d 603, rehearing denied 77 
S.Ct. 809, 363 U.S. 943, 1 L.Ed.2d 
764, dissenting opinion Rogers v. 
Missouri Pac. R. Co., 77 S.Ct, 459, 
352 U.S. 621, 1 L.Ed.2d 515. 

99- U.S.—^Reitan v. Travelers Indem. 
Co., C.A.Wis., 267 F.2d 66. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, jLfflrmed, C.C.A., 118 F. 
2d 1014. 

D.C.—^Murray v. Towers, 239 F.2d 
914, 99 U.S.APP.D.C. 293. 

1 . U.S. — ^Hawley v. Alaska S. S. Co., 
C.A.Wash., 236 F.2d 307—Reuter v. 
Eastern Air Lines, C.A.Ala., 226 
P.2d 443—^Kennedy Lumber Co. v, 
Rickborn, C.C.A.S.C,, 40 F.2d 228. 

Poole V. Gillison, D.C.Ark., 15 F. 
B.D. 194. 

64 C.J. p 301 notes 92-94. 

‘Whether, under the rule of right 
reason, the evidence as a whole is 
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are undisputed, and conflicting inferences cannot be 
drawn therefrom, the effect thereof is a question 
of law for the court,^ at least where no question of 
the credibility of witnesses is presented.^ 

The question for the court is not whether there is 
literally no evidence^ but whether there is any evi¬ 
dence, or any substantial evidence, on which a jury 
can properly find a verdict for the party producing 
it, on whom the onus of the proof is imposed;® and 
the court performs a judicial function and is not a 
mere automaton.® A trial court is not required to 
submit a case to a jury where a party has failed to 
produce evidence which would support a verdict.*^ 

Prima facie case. Whether the evidence at the 
close of plaintiff's case presents a prima facie case 
is a question of law for the court.® 


ApplicabUify of local state law. There is some 
difference of opinion in the federal courts as to the 
applicability of local state law in determining the 
sufficiency of evidence to take a case or issue to the 
jury, and in some cases it has been held that the de¬ 
termination of the sufficiency of the evidence to 
take a case or particular issue to the jury is gov¬ 
erned by federal practice and decisions,® and that 
the federal courts are not bound by the decisions 
of the state courts on the question of the sufficiency 
of the evidence to take the case to the jury,^® while 
in others it has been held that the local state prac¬ 
tice and decisions control.State law as to the 
sufficiency of evidence to present a jury question has 
been followed where the action involves rights cre¬ 
ated by state statute, or is a common-law action, and 
federal jurisdiction is based solely on diversity of 
citizenship.12 


without probative force, is not a 
Question of fact for the jury but of 
law for the court.” 

U-S.—Atlantic Coast Line R. Co. v. 
Anderson, C.A.Fla,, 221 P.2d 548, 
652, reversed without opinion 76 

S.Ct. 60, 350 U.S. 807, 100 L.Ed. 
725, rehearing denied 76 S.Ct. 176, 
350 U.S. 905, 100 L.Ed. 795. 

8 . U.S.—^American Hardware Mut. 
Ins. Co. V, Van Vick, C.A.La., 268 
P.2d 183—^Doane Agr. Service, Inc. 
V. Coleman, C.A.Tenn., 254 F.2d 40, 
certiorari denied 79 S.Ct. 29, 358 

U. S. 818, 3 L.Ed.2d 60—Klein v. 
Burns Mfg. Co., C.A.N.T., 245 P.2d 
269—Commercial Credit Corp, v. 
Pepper, C.A.Fla., 187 F.2d 71— 
Kocher v. Creston Transfer Co., 
C.C.A.Pa., 166 P.2d 680—Globe Lia- 
uor Co. V. San Roman, C.C.A.IIL, 
160 F.2d 800, affirmed in part and 
remanded in part on other grounds 
68 S.Ct. 246, 332 U.S. 571, 92 L Ed. 
177, rehearing denied 68 S.Ct. 450, 
333 U.S. 830, 92 L.Ed. 1115—Hill v. 
Baltimore & O. R. Co., C.C.A.I11., 
153 P.2d 91, certiorari denied 66 S. 
Ct, 1123, 328 U.S. 849, 90 L.Ed. 
1622—^Federal Sav, & Loan Ins. 
Corp. V. Kearney Trust Co., Kear¬ 
ney, Mo., C.aA.Mo., 151 F.2d 720 j 
—Colonna v. Merchants & Miners ! 
Transp. Co., C.C.A.Va., 112 F.2d 612. j 

Lamancusa v. Pennsylvania R. I 
Co., D.C.Pa., 104 F.Supp. 833—^Kapp j 

V. E. I. Du Pont De Nemours & 
Co., D.C.Mich., 67 F.Supp. 32—^Doss 
V. Lindsley, D.C.Ill., 53 F.Supp. 427. 

D.C.—Capital Transit Co. v. Bing- 
man, 212 F.2d 241, 94 U.S.App D.C. 
75. 

No factual issue 

When the evidence is capable of 
only one interpretation, no factual is¬ 
sue exists and it is the duty of the 
court to so hold. ! 

U.S.—Commercial Standard Ins. Co. 
V. Readnour, C.A.Okl., 241 F.2d 14. 


3. U.S.—McChesney v. Sims, C.AN. 

T. , 267 P.2d 215—Klein v. Burns 
Mfg. Co., C.A.N.T., 245 P.2d 269. 

4. U.S.—Gunning v. Cooley, App.D. 
C.. 50 S.Ct. 231, 281 U.S. 90, 74 L. 
Ed. 720. 

Reitan v. Travelers Indem. Co., 
C.A.W 1 S., 267 P.2d 66—Reuter v. 
Eastern Air Lines, C.A.Ala., 226 
P.2d 443—State of Washington v. 

U. S„ C.A.Wash., 214 P.2d 33, cer¬ 
tiorari denied 75 S.Ct. 86, 348 U.S. 
862, 99 L.Ed. 679—^Butte Copper & 
Zinc Co. V. Amerman, C.C.A.Mont., 
157 P.2d 467—^Kennedy Lumber Co. 

V. Rickborn, C.C.A.S.C., 40 F.2d 

228. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, affirmed, C.C.A., 118 P. 
2d 1014. 

D.C.—Murray v. Towers, 239 P.2d 
914, 99 U.S.APP.D.C. 293. 

64 C.J. p 302 note 97. 

5. U.S.—Gunning v. Cooley, App.D. 
C., 50 S.Ct. 231, 281 U.S. 90, 74 L. 
Ed. 720. 

Reitan v. Travelers Indem. Co., 
C.A.Wis., 267 P.2d 66—Reuter v. 
Eastern Air Lines, C.A.Ala., 226 
F.2d 443—State of Washington v, 
U. S., C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 76 S.Ct. 86, 348 U.S. 
862, 99 L.Ed. 679—^Lovas v. Gen¬ 
eral Motors Corp., C.A.Ohio, 212 F. 
2d 805—Mutual Life Ins. Co. of N. 
T. V. Asbell, C.C.A.S,C., 163 F.2d 
121, certiorari denied 68 S.Ct. 221, 
two cases, 332 U.S. 837, 92 L.Ed. 
410—Butte Copper & Zinc Co. v. 
Amerman, C.C.A.Mont., 157 F.2d 
457—Kennedy Lumber Go. v. Rick- 
bom, C.C.A.S.C., 40 F.2d 228. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, affirmed, C.C.A., 118 F. 
2d 1014. 

D.C.—Murray v. Towers, 239 F.2d 
914, 99 U.S.App.D.C. 293. 
Submissiou as wiser course 

It is the wiser course to submit a 
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case to the jury where there is evi¬ 
dence to support plaintiff's case and 
leave until a later time, after the 
jury has performed its function, con¬ 
siderations with respect to the 
weight of evidence. 

U.S.—McCracken v. Richmond, F. & 
P. R. Co., C.A.Va., 240 F.2d 484. 

6. U S.—Reuter v. Eastern Air 
Lines, C.A.Ala., 226 P.2d 443. 

7. U.S,—Fleming v. Harrison, C.C.A. 
Mo., 162 F.2d 789. 

8. U.S.—Rawleigh, Moses & Co. v. 
Kornberg, C.A.S.D., 210 F.2d 176. 

9. U.S.—Pogue V. Great Atlantic & 
Pacific Tea Co., C.A.Fla., 242 P.2d 
675—^Ryan v. Adam Scheldt Brew¬ 
ing Co., C.A.Pa., 197 F.2d 614—New 
York Life Ins. Co. v. Sparkman, C. 
C.A.Fla., 101 P.2d 484—Shaw v. U. 
S. Fidelity & Guaranty Co., C.C.A. 
N.J., 101 F.2d 92. 

Cases before Federal Rules of Civil 
Procedure 

U.S.—Martin v. Burgess, C.C.A.Ala,, 
82 F.2d 321—P. W. Woolworth Co. 

V. Davis, C.C.A,Okl., 41 F.2d 342, 
certiorari denied 51 S.Ct. 33, 282 U. 
S. 859, 75 L.Ed. 760. 

10. U.S.—Crockett v. U. S., C.C.A.W. 
Va., 116 F.2d 646, certiorari denied 
62 S.Ct. 57, 314 U.S. 619, 86 L.Ed. 
498—Crockett v. McElroy, C.C.A. 

W. Va., 116 F.2d 646, certiorari de¬ 
nied 62 S.Ct. 57, 314 U.S. 619, 86 
L.Ed. 498. 

11. U.S.—Champlin Refining Co. v. 
Walker, C.C.A.Minn., 113 F.2d 844, 

Cases before Federal Rules of Civil 
Procedure 

U.S.—Motor Wheel Corporation v. 
Rubsam Corporation, C.C.A*Mich-, 
92 F.2d 129, certiorari dismissed 58 
S.Ct. 369, 302 U.S. 771, 82 L.Ed. 
598, certiorari denied 58 S.Ct. 942, 
304 U.S. 560, 82 LEd. 1528. 

12. U.S.—Stoner v. New York Life 
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The general rules as to the applicability of local 
state law in determining the functions of the judge 
and jury in the federal courts are discussed supra § 
958. 

§ 962. - Conclusions from Evidence 

Where the evidence on an issue, and the inferences 
fairly to be drawn therefrom, are such that reasonable 
minds can honestly draw different conclusions, the issue 
should be submitted to the jury. 

Where the evidence on an issue and the inferences 
fairly to be drawn therefrom, are such that reason¬ 
able minds can honestly draw different conclusions, 
the issue should be submitted to the jury.^^ Thus, 
the fact that most, if not all, of the evidence offered 
by either party is uncontradicted does not remove a 
case from the province of the jury, if the evidence 
is such that fair minded men may draw different 
inferences therefrom.^^ It is not the function of a 
court to search the record for conflicting circum¬ 
stantial evidence in order to take the case away from 


the jury on a theory that the proof gives equal sup¬ 
port to inconsistent and uncertain inferences. 

On the other hand, it is the duty of the court to 
withdraw the case from the jury when a necessary 
inference is so tenuous that it rests merely on spec¬ 
ulation and conjecture.^^ 

§ 963. Weight, Credibility, and Sufficiency of 
Evidence 

The weight, credibility, and preponderance of the 
evidence are fact questions for determination by the 
jury; and in passing on credibility the jurors must apply 
those standards which they would apply in ordinary 
life. 

Provided the evidence is legally sufficient to war¬ 
rant submission of the case or issue to the jury, 
which matter is a preliminary question to be decided 
by the trial judge, as discussed supra § 961, in a 
case tried before a jury in a federal court, the 
weight and credibility of the evidence,^'^ and the 


Ins. Co., Mo., 61 S.Ct. 336, 311 U.S. 
464, 85 L.Ed. 284. 

Lovas V. General Motors Corp., 
C.AOhio, 212 P.2d 805—O’Donnell 
V. Geneva Metal Wheel Co., C.A. 
Ohio, 190 F.2d 59. 

13 . U.S —Farris v. Stumer, C.A.Okl., 
264 F 2d 537—Makowsky v. Pov- 
hck, C.A.Pa, 262 F.2d 13—Commer¬ 
cial Standard Ins. Co. v. Feaster, 
C.A.Kan, 259 F.2d 210—Wilson v. 
Bailey, C.ANM., 257 F.2d 352— 
Millers’ Nat. Ins. Co, Chicago, Ill. 
V. Wichita Flour Mills Co., C.A. 
Kan, 257 F.2d 93—^U. S. v. Fewell, 
C.A Fla., 255 F.2d 496—Doane Agr, 
Service, Inc. v. Coleman, C.A.Tenn., 
254 F 2d 40, certiorari denied 79 
S.Ct. 29, 358 U.S 818, 3 L Ed.2d 60 
—Texas Co. v. Savoie, C.A.La., 240 
F 2d 674, rehearing denied 242 F.2d 
667, certiorari denied 78 S.Ct. 49, 
355 U.S. 840, 2 L.Ed.2d 51, rehear¬ 
ing denied 78 S Ct. 146, 355 US- 
885, 2 L.Ed.2d 115—General Cas. 
Co. of America v. Woodby, C.A. 
Tenn., 238 F.2d 452—Chicago Great 
Western Ry. Co. v. Scovel, C.A. 
Minn., 232 F.2d 952, certiorari de¬ 
nied 77 S.Ct. 53, 352 U.S. 835, 1 Lr. 
Ed-2d 54—Lannan v. Kelm, C.A. 
Minn., 221 F.2d 725—Nicolls v. 
Scranton Club, C.A.Pa, 208 P.2d 
874—Strawn v. Travelers Ins. Co., 
C.A.Tex., 200 F.2d 778—H. S. D. Co. 
V. Kavanagh, C.A.Mich., 191 P.2d 
831—Hercules Powder Co. v. Craw¬ 
ford, C.C.A.Mo., 163 P.2d 968— 
Hutchins V. Akron, C. & T. R. Co., 
C.C.A.Ohio, 162 F.2d 189—Banks v. 
Associated Indem. Corp., C-C.A. 
La., 161 F.2d 305—Dow v. U. S., for 
Use and Benefit of Holley, C.CA. 
Utah, 154 P.2d 707—Mutual Ben. 
Health & Acc. Ass’n v. Francis, C. 


C A.Mo., 148 P.2d 590—Warner Coal 
Corporation v. Costanzo Transp. 
Co., C.CA.W.Va., 144 F.2d 589, cer¬ 
tiorari denied 65 S.Ct. 432, 323 U. 
S. 791, 89 L.Ed. 631—Gill v. Reve- 
ley, C.C.A.Kan., 132 F 2d 975. 

Porter v. Haines, D.C Mo., 68 F. 
Supp. 540. 

D.C.—McCoy V. Moore, 140 F 2d 699, 
78 U.S-App.D.C. 346. 

14- U.S.—^Byrne v. Pennsylvania R. 
Co., D.C.Pa., 169 FSupp. 655, af¬ 
firmed, C.A., 262 P2d 906. 

15. U.S.—Tennant v. Peoria & P. 
U. Ry. Co., Ill., 64 S.Ct. 409, 321 
US. 29, 88 L Ed. 520, rehearing de¬ 
nied 64 S.Ct. 610, 321 U.S. 802, 88 
LEd. 1089. 

Southern Pac. Co. v. Heaving- 
ham, C.A.Cal, 236 P.2d 406—Thom¬ 
as V. Conemaugh & Black Lick R. 
Co., C.A.Pa., 234 P.2d 429—Chesa¬ 
peake & O. Ry. Co. V. Thomas, C. 
A.Va., 198 P,2d 783, certiorari de¬ 
nied 73 S.Ct. 387, 344 U.S. 921, 97 
L.Ed. 709. 

Moore v. Rosecliff Realty Corp., 
D.C.N.J., 88 F.Supp. 956. 

16. U.S.—Ford Motor Co, v. McDa- 
vid, C.A.S-C., 259 F.2d 261, certio¬ 
rari denied 79 S.Ct. 234, 358 U.S. 
908, 3 L.Ed.2d 229. 

17. U.S.—Tennant v. Peoria & P. U. 
Ry. Co., Ill., 64 S.Ct. 409, 321 U.S. 
29, 88 L.Ed. 520, rehearing denied 
64 S.Ct. 610, 321 U.S. 802, 88 L.Ed. 
1089. 

Grooms v. Minute-Maid, C.A.S. 
C.. 267 P.2d 541—U. S. v. Stoppel- 
mann, C.A.Mo., 266 P.2d 13—Read- 
nour V Commercial Standard Ins. 
Co., C.A.OkL, 253 P.2d 907—Central 
Truck Lines, Inc. v. Lott, C.A.Ga., 
249 F.2d 722—Hobart v. O’Brien, 
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C.A Mass, 213 P.2d 735, certiorari 
denied 78 S.Ct. 42, 355 U.S. 830, 2 
L.Ed.2d 42, rehearing denied 78 S. 
Ct 139, 355 U.S. 879, 2 L.Ed 2d 110 
—Blankenship v. Rowntree, C.A. 
Okl., 238 F.2d 500—Teets v. Chi¬ 
cago, S. S. & S. B. R. R, C.A.I11., 238 
F.2d 223—Southern Pac. Co. v 
Heavingham, C.A.Cal., 236 F.2d 406 
—Hawley v. Alaska S S. Co., C.A. 
Wash., 236 F.2d 307—Kingston v. 
McGrath, C.A.Idaho, 232 P.2d 495, 
54 A.L R.2d 267—Chicago Great 
Western Ry. Co. v. Smith, C.A. 
Minn., 228 F 2d 180—Milprmt, Inc. 
V. Donaldson Chocolate Co., C.A 
Mo., 222 F.2d 898—^Atlantic Coast 
Line R. Co. v. De Mayo, C.A.Fla, 
222 F.2d 462—Guerrero v. Ameri- 
can-Hawaiian S. S. Co., C.A Cal, 
222 F 2d 238—Parish v. Pacific In¬ 
dem. Co., C.A.Tex, 221 P.2d 483— 
American Fidelity & Cas. Co. v. 
Drexler, C.A.La, 220 F.2d 930— 
Chicago, R. I. & P. R. Co. v. Lint, 
C.A.Minn., 217 P.2d 279—National 
Postal Transport Ass’n v. Hudson, 
C.A.MO., 216 F2d 193—Snead v. 
New York Cent. R Co., C.A.W.Va, 
216 F.2d 169—Willits v. Yellow Cab 
Co., C.A.I11., 214 P.2d 612—Kasper 
V. Banek, C A.S.D., 214 P.2d 125 — 
Lovas V. General Motors Corp., C. 
A.Ohio, 212 F.2d 805—Wabash R. 
Co. V. Johnson, C.A.Mo., 211 P.2d 
664—Burcham v. J, P. Stevens & 
Co., C.A.Va., 209 F.2d 35—Nicolls v. 
Scranton Club, C.A.Pa., 208 F.2d 
874—McKenna v. Scott, C.A.Okl., 
202 F 2d 23—^Eigel v. Dowdell, C.A. 
Mo., 197 F.2d 625—Hoyt v. Clancey, 
C.A.S.D., 180 F2d 152—Binder v. 
Commercial Travelers Mut, Acc. 
Ass’n of America, C.C.A.N.Y., 165 
F.2d 896—^Douglas Aircraft Co. v. 
Kerns, C.C.A.Okl., 164 F.2d 1007— 
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question of where the preponderance of the evidence judge.^^ Thus, the matter of what verdict the jury 
lies,^^ are fact questions for the jury to determine, should return must be answered by the jury.^o 
and with which the court will not concern itself. In Except in an extreme case where the testimony 

any event, the jury must make its decision on the is demonstrably false ,21 the credibility of witnesses, 

basis of its own impressions, recollections, and ap- is, in a case in the federal courts, for the jury to 

praisal of the evidence, rather than that of the decide and the jury are free to believe or dis- 


Butte Copper & Zinc Co. v. Amer- 
man, C C.A.Mont, 157 P 2d 457— 
Dow V. U. S., for Use and Benefit 
of Holley, C.C.A.Utah, 154 F.2d 707 
—Terminal R. Ass’n of St. Louis 
V. Schorb, C C.A.Mo., 151 F.2d 361, 
certiorari denied 66 S.Ct. 470, 326 

U. S. 786, 90 L.Ed. 477—Boston & 
M. R. R. V. Cabana, C.C.A.Mass, 
148 F.2d 150, certiorari denied 65 
S.Ct. 1414, 325 U.S. 873, 89 L Ed. 
1991—Hawkins v. Sims, C.C.A.W. 
Va., 137 P.2d 66—Warren v. Haines, 
C.C.A N. J., 126 P.2d 160, certiorari 
denied 62 S.Ct 1279, 316 US. 688, 
86 L Ed. 1760—^tna Casualty & 
Surety Co, v. Teatts, C C.A.Va., 122 
F 2d 350—^Phcenix Blue Diamond 
Express v. Mendez, C.C A Ariz , 103 
F.2d 66, certiorari denied 60 S.Ct. 
79, 308 U.S. 566, 84 L Ed. 475—Roe- 
degir V. Phillips, C.C.A.HC., S5 F. 
2d 995—Garrison v. U. S, C.C A.S. 

C, 62 F.2d 41. 

Dunn V. Conemaugh & Black 
Lick R. R., D.C.Pa., 162 P.Supp, 
324—Frierson v. McIntyre, D.C.Va , 
151 P.Supp. 5—^Williamson v. Roen 
S. S. Co., D.C.Wis., 149 P.Supp. 787 
—LaBuff V. Texas & H. O. R. Co., 
D C.La., 126 P.Supp. 759—Cape Cod 
Pood Products v. National Cran¬ 
berry Ass’n, D.C.Mass., 119 P.Supp. 
900—Quirin v. Pennsylvania R. Co., 

D. C.Pa., 106 P.Supp. 277—Denny v. 
Montour R. Co., D.C Pa., 101 P. 
Supp. 735—Springer v. J. J. New¬ 
berry Co., D.C.Pa., 94 P.Supp 905, 
affirmed, C.A., 191 P.2d 915—Boice 

V. Bradley, D.C.Idaho, 92 P.Supp. 
750, affirmed, C.A., 194 P.2d SO, cer¬ 
tiorari denied 72 S.Ct. 1033, 343 U. 
S. 941, 96 L.Ed. 1347, motion de¬ 
nied 198 P.2d 790, vacated on other 
grounds 73 S.Ct. 797, 345 U.S. 932, 
97 L.Ed. 1361, rehearing denied 205 
P 2d 937, certiorari denied 74 S.Ct. 
125, 346 U.S. 874, 98 L.Ed. 382— 
Moore v. Rosecliff Realty Corp., 
D.C.N.J., 88 P.Supp. 956—George 
V. Leonard, D.C.S.C., 84 P.Supp, 205, 
reversed on other grounds, C.A., 
178 F.2d 312, certiorari denied 70 
set. 1000, 339 U.S. 965, 94 L.Ed. 
1374—Montrose v. Nelson, D.C.N.J., 
79 P.Supp. 443, reversed on other 
grounds, C.A., 175 F.2d 1021—Por¬ 
ter V. Cokato Co-op. Creamery 
Ass’n, D.C.Minn., 65 P.Supp. 974, 
appeal dismissed, C.C.A., 160 P.2d 
107—Horn v. Travelers Ins. Co., D. 
C.Mo., 64 P.Supp. 69—Clarke v. 
Chicago & N. W. Ry. Co., D.C.Minn., 
63 P.Supp. 579—Gadmoski v. Pit¬ 
ney, D.C.Pa., 59 P.Supp. 641—Colo¬ 
nial Oil Co. V. American Oil Co., D. 


C.S.C., 43 P.Supp. 718, reversed on 
other grounds, C.C.A., 130 P 2d 72, 
certiorari denied 63 S.Ct. 159, 317 
U.S. 679, 87 LEd. 545—Kaufman v. 
Atlantic Greyhound Corporation, D. 
C.W.Va., 41 FSupp. 252. 

D.C.—Capital Transit Co. v. Bing- 
man, 212 F,2d 241, 94 U.S.App.D.C. 
75. 

Issues depending on credibility of 
witnesses and weight of evidence are 
for the jury. 

U.S.—Gunning v. Cooley, App.D.C., 
50 S.Ct. 231, 281 U.S. 90, 74 L.Ed. 
720. 

Parish v. Pacific Indem. Co., C.A. 
Tex., 221 F.2d 483—Willits v. Yel¬ 
low Cab Co., C.A.Ill., 214 F.2d 612 
—Twin City Hardwood Lumber 
Co. V. Dreger, C.A.Minn., 199 F.2d 
197—Lucademo v. Hartford Acci¬ 
dent & Indemnity Co., C.C A N.J., | 
142 F.2d 154—Bateman v. Donovan, 
C.C.A.Mont., 131 F.2d 759. 

Zufall V. U. S., D.C.Pa., 36 P, 
Supp. 999, affirmed, C.C.A., 118 P. 
2d 1014. 

D.C.—^Metropolitan Life Ins. Co. v. 

Adams, Mun.App., 37 A.2d 345. 
Expert opinions 

Weight to be accorded expert opin¬ 
ions of physicians was, along with 
other evidence, for jury’s determina¬ 
tion. 

U.S.—^New York Life Ins. Co. v. 

Schlatter, C.A.Miss, 203 P.2d 184, 
Independent of court’s opinion 

"While a federal court is authorized 
to call to the jury's attention por¬ 
tions of evidence deserving special 
consideration, it is the duty of the 
jury to determine the weight of the 
evidence and questions of fact inde¬ 
pendent of the opinion of the court. 
U.S.—U. S. V. Reid, D.C.Del., 210 P. 
486. 

Consideration of evidence 

Jury must take into account all 
that it heard offered in testimony, 
whether orally or in writing, and one 
type of testimony is not automatical¬ 
ly to be preferred to another type; 
and jury’s recollection of facts 
shown by witnesses, and not the rec¬ 
ollection of judge or counsel, must 
govern. 

U.S.—Cape Cod Food Products v. Na¬ 
tional Cranberry Ass’n, D.C.Mass., 
119 P.Supp. 900. 

ITncontradicted and. unimpeached tes¬ 
timony 

Jury in the first instance is the 
sole judge of credibility of witness¬ 
es and of weight and value of their 
evidence, and may believe or disbe- 
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lieve testimony of any or all witness¬ 
es, even though such testimony is 
uncontradicted and unimpeached. 

U.S.—Wilson V. Gas Service Co., D. 
CMo. 10 F.R.D. 428. 

18. U S.—Duncan v. Montgomery 
Ward & Co, C.C.A.Ark, 108 F.2d 
848, motion denied Montgomery 
Ward & Co. v. Duncan, 60 S Ct. 
1073, 310 U.S. 612, 84 LEd. 1389, 
modified on other grounds 61 S Ct. 
189, 311 US 243, 85 LEd. 147. 

Pate V, Howe, D.C Me, 103 P. 
Supp. 421, affirmed, C.A., 199 F.2d 
672. 

19. U.S.—Ware v. Garvey. D.C. 
Mass., 139 P.Supp. 71—Cape Cod 
Pood Products v. National Cran¬ 
berry Ass’n, D C.Mass., 119 P.Supp. 
900. 

20. U.S—Hartman v. White Motor 
Co., DC.Mich., 12 FRD. 328. 

21. U S —Thomas v. Atlantic Coast 
Line R. Co., C A.FIa., 223 F.2d 1. 

Evidence demonstrably untrue as af¬ 
fecting submission of case or is¬ 
sue to jury see supra § 960. 

22. U.S.—Grooms v. Minute-Maid, C. 
A.S.C, 267 F.2d 541—U. S v. Stop- 
pelmann, C.A.Mo, 2G6 F.2d 13— 
Blankenship v. Rowntree, CA.Okl., 
238 P.2d 500—Teets v. Chicago, S. S. 
& S. B. R. R.. C.A.I11., 238 P 2d 223 
—Hawley v. Alaska S. S. Co , C.A. 
Wash., 236 P.2d 307—Fidelity & 
Cas. Co. of New York v. Talbot, 
CA.La., 234 F.2d 425—Kingston v. 
McGrath, C.A.Idaho, 232 F.2d 495, 
54 A.L.R.2d 267—Chicago Great 
Western Ry. Co. v. Smith, C.A. 
Minn., 228 P.2d 180—^Atlantic Coast 
Line R. Co. v. Floyd, C.A.S.C., 227 

2d 820—Grey v. American Air¬ 
lines, C.A.N.Y., 227 P.2d 282, cer¬ 
tiorari denied 76 S.Ct. 476, 350 U.S. 
989, 100 L.Ed. 855—Thomas v. At¬ 
lantic Coast Line R. Co., C A.FIa., 
223 F.2d 1—Collins v. Neal, C.A.Ill., 
219 F.2d 238—Chicago, R. I. & P. R. 
Co. V. Lint, C.A.Minn., 217 P.2d 279 
—^National Postal Transport Ass’n 
V. Hudson, C.A.Mo., 216 F.2d 193— 
Snead v. New York Cent. R. Co., C. 
A.W.Va., 216 P.2d 169—O’Day v. 
Chicago River & Indiana R. Co., C, 
A.I1L, 216 F.2d 79—^Ahlgren v. Red 
Star Towing & Transp. Co., C.A.N. 
Y., 214 P.2d 618—Lovas v. General 
Motors Corp,, C.A.Ohio, 212 P.2d 805 
—Wabash R. Co. v. Johnson, C.A. 
Mo., 211 P.2d 664—McKenna v. 
Scott, C.A.Okl., 202 P.2d 23—Cam- 
erlin v. New York Cent. R. Co., C A. 
Mass., 199 P.2d 698—Twin Cit> 
Hardwood Lumber Co. v. Dreger, C, 
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believe whatever they wish.^^ This is so even 
where the testimony is subject to impeachment by 
evidence of prior contradictory statements or omis¬ 
sions by the witness.^^ Thus, where one part of 
the testimony of plaintiff or a witness entitles plain¬ 
tiff to the submission of the case to the jury and 
another part does not, it is for the jury to reconcile 
such conflicting statements and determine which 
part shall prevail.25 


35B C.J.S. 

Considerations in determining credibility of wit¬ 
nesses. In passing on the credibility of witnesses, 
the jurors must apply those standards which they 
would apply in ordinary life.26 Thus, they must take 
into account the demeanor of the witness on the 
stand,27 consider whether his story is consistences 
take into account the testimony of others,29 and may 
consider other relevant matters.^9 


A.Minn, 199 F.2(i 197—Wright v. 
Paramount-Richards Theatres, C A. 
La., 198 P.2d 303—Eigel v. Dowdell, 
CA.Mo, 197 F.2d 625—Campbell v. 
Roanoke Coca-Cola Bottling Works, 
C.A.Va, 189 F.2d 223~Hoyt v. Clan- 
cey, C.AS.D., 180 P.2d 152—Pitts¬ 
burgh S S. Co. V. Scott, C.C.A.Ohio, 
159 P.2d 373—Dow v. U. S„ for Use 
and Benefit of Holley, C.C.AUtah, 
154 F.2d 707—Darden v. Darden, C. 
C.A.Va., 152 F2d 208—Terminal R. 
Ass’n of St. Louis v. Schorb, C.C.A. 
Mo , 151 F.2d 361, certiorari denied 
66 S.Ct. 470, 326 U.S. 786, 90 L.Ed, 
477—Hardware Mut. Ins. Co. of 
Minn. V. Jacob Hieb, Inc., C C.A. 
S.D, 146 P.2d 447—Lucademo v. 
Hartford Accident & Indemnity Co., 
C.C.A NX, 142 P.2d 154—Bateman 
V. Donovan, C.C.A.Mont., 131 P.2d 
759—Kvart v. Swedish American 
Line. C.C.A.N.T.. 126 F.2d 279. 

Fabnzi v. Griffin, D.C.Pa., 162 F, 
Supp. 276, affirmed, C.A., 261 F 2d 
594 —Curtis Mach. Co. v. Macinnes, 
D-C.Pa., 160 F.Supp. 438—Richard¬ 
son V. Buehre, D.C.Minn., 153 F. 
Supp. 120—Frierson v. McIntyre, D. 
C.Ya., 151 F.Supp. 5—Williamson 
V. Roen S. S. Co., D.CWis., 149 F. 
Supp. 787—^Ware v. Garvey, D.C. 
Mass., 139 F.Supp. 71—De Rose v 
Eastern Plastics, Inc., D.C.Pa., 134 
F.Supp. 805—Acosta v. Landon, D. 
C.CaL, 125 F.Supp. 434—Cordle v. 
Kelly, D.C.Minn., 117 F.Supp. 6C2, 
affirmed, C.A., 217 F.2d 757—Butler 
V. Butler, D.C.Pa., 109 F.Supp. 914 
—Haywood v. Jones & Laugrhlin 
Steel Corp., D.C.Pa., 108 F.Supp 
661, vacated on other grounds, C. 
A., 205 F.2d 775—Quirin v. Penn¬ 
sylvania R, Co., D.C.Pa., 106 F. 
Supp. 277—Schirra v. Delaware, 
L. & W. R. Co., D.C.Pa., 103 F. 
Supp. 812—Landau v. Mutual Life 
Ins. Co. of New York, D.C.Pa., 102 
F.Supp. 810, reversed on other 
grounds, C.A., 199 F 2d 549—^Denny 
V. Montour R. Co., D.C.Pa., 101 F. 
Supp. 735—Boice v. Bradley, D.C. 
Idaho, 92 F.Supp. 750, affirmed, C. 
A., 194 F.2d 80, certiorari denied 
72 S.Ct. 1033, 343 U.S. 941, 96 L.Ed. 
1347, motion denied 198 F.2d 790, 
vacated on other grounds 73 S.Ct. 
797, 345 U.S. 932, 97 L.Ed. 1361, 
rehearing denied 205 F.2d 937, cer¬ 
tiorari denied 74 S Ct. 125, 346 U.S. 
874, 98 L.Ed. 382—Gaynor v. At¬ 
lantic Greyhound. Corp., D.C.Pa., 


86 F.Supp. 284, reversed on other 
grounds, C.A, 183 P.2d 482—Porter 
V. Cokato Co-op. Creamery Ass'n, 
D.C.Minn., 65 F.Supp. 974, appeal 
dismissed, C.C.A, 160 F.2d 107— 
Horn V. Travelers Ins Co., D.C. 
Mo., 64 F.Supp. 59—Clarke v, Chi¬ 
cago <& N. W. Ry. Co. D.C.Minn, 
63 F.Supp. 579—Gadmoski v. Pit¬ 
ney, D.C Pa , 59 F.Supp. 641—Zufall 
V. U. S., D.C Pa, 36 F.Supp. 999 
affirmed, C.CA., 118 F 2d 1014. 

D.C.—Metropolitan Life Ins. Co. v. 

Adams, MunApp, 37 A.2d 345. 
Credibility of interested witness 

(1) In general. 

U.S—^Kvart v. Swedish American 
Line, C.C.A.N.Y., 126 F.2d 279. 

(2) Interested witness’ credibility, 
reconciliation of his conflicting state¬ 
ments, what should be accepted and 
what rejected, and truthfulness or 
accuracy of his testimony, whether 
or not contradictory, and particular¬ 
ly so where contradiction is impossi¬ 
ble, are for trier of fact. 

U.S.—^Klepal v. Pennsylvania R. Co, 
D.C.N.Y., 129 F.Supp. 668, affirmed, 
C.A., 229 F.2d 610. 

23. U.S.—Byrne v. Matczak, C.A.Pa., 
254 P,2d 525, certiorari denied 79 
S.Ct. 24, 358 U.S. 816, 3 L.Ed 2d 58 
—Oman Const. Co. v. Cambridge 
Mut. Eire Ins. Co., C.A.Tenn., 254 
F.2d 387—^Rotondo v. Isthmian S 
S. Co., C.AN.Y., 243 P.2d 581, cer¬ 
tiorari denied 78 S Ct. 53, 355 U.S 
834, 2 L.Ed 2d 45—Pass v. Fire¬ 
stone Tire & Rubber Co, C.A.Ga., 
242 P.2d 914. 

Byrne v. Pennsylvania R. Co., D 

C. Pa., 169 F.Supp. 655, affirmed, C 
A., 262 F.2d 906—Butler v. Butler, 

D. C.Pa., 109 F.Supp. 914—Schirre 
V. Delaware, L. & W. R. Co., D.C. 
Pa., 103 F.Supp. 812. 

Wilson V. Gas Service Co., D.C. 
Mo., 10 P.R.D. 428. 

Jury are not hotmd to believe any¬ 
thing to be a fact simply because a 
witness has stated it to be so, pro¬ 
vided that jury believe that witness 
was mistaken or testified falsely. * 
U.S.—Carter v. John Hennes Truck¬ 
ing Co., C.A.I11., 210 F2d 443. 
Written or oral evidence 

Jury are not required, as matter 
of law, to prefer written exhibits to 
oral testimony, but everything de¬ 
pends on the jurors’ own recollection 
and appraisal. 


’ U.S.—^Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71. 

Expert witnesses 

Jurors are not bound to accept 
opinion of expert witnesses, but they 
have right to use their own common 
sense and experience. 

U.S.—Seaboard Sur. Co. v. First Nat. 
Bank of Montgomery, C.A.Pla., 263 
P.2d 868. 

24. U.S.—Johnson v. Erie R. Co., C. 
A.N.Y, 236 P.2d 352—Hartford Fire 
Ins. Co. V. Carter, C.A.Okl., 196 P. 
2d 992—Schnee v. Southern Pac. 
Co., C.A.Ariz, 186 F.2d 745—Boul¬ 
ter V. Commercial Standard Ins. 
Co, CA.Cal., 175 F.2d 763. 

Pabrizi v. Griffin, D.C.Pa., 162 P. 
Supp. 276, affirmed, C.A., 261 F.2d 
594—Jenkins v. Nicholson, D.C Pa., 
162 F.Supp. 167—Cordle v. Kelly, 
D.C.Minn, 117 F.Supp. 662, affirm¬ 
ed, C.A., 217 P.2d 757. 

Success of attempt to impeach wit¬ 
ness, and credibility of witnesses, 
where they contradict one another 
or themselves, are jury questions, 
U.S.—Firemen’s Mut. Ins. Co. v. 
Aponaug Mfg. Co., C.C.A.Miss., 149 
P.2d 359. 

25. U.S.—Fabrizi v. Griffin, D.C.Pa., 
162 F.Supp. 276, affirmed, C A., 261 
F.2d 594—Katz v. Ross, D.C Pa, 
117 PSupp, 523, affirmed, CA., 216 
P.2d 880, 48 A.L.R.2d 1233—War- 
lich v. Miller, D.C.Pa., 73 F.Supp. 
593. 

26. U.S —^Ware v. Garvey, D.C.Mass , 
139 F.Supp. 71—Cape Cod Food 
Products V. National Cranberry 
Ass’n, D.C.Mass, 119 F.Supp. 900. 

27. U.S.—Cape Cod Food Products v. 
National Cranberry Ass’n, supra. 

Eccentricities 

Alleged eccentricities of manner 
and expression of witness were for 
jury and not for district judge. 

U.S.—^Atlantic Coast Line R. Co. v. 
Truett, C.A.S.C., 249 F.2d 215. 

28. U.S.—Cape Cod Food Products 
V. National Cranberry Ass’n, D.C. 
Mass., 119 F.Supp. 900. 

29. U.S.—Cape Cod Food Products 
V. National Cranberry Ass’n, su¬ 
pra. 

30. U.S.—Cape Cod Food Products v. 
National Cranberry Ass’n, supra. 


332 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


964-965 


g 954. - Conflicting Evidence ences from established facts, and it (s Immaterial that 

, ^ ^ ^ fhe court might draw a different Inference, or that an- 

Issues of fact on conflicting evidence are properly other Inference Is more reasonable. Uncertainty as to 

for the Jury, and uncertainty on a factual Issue, or as facts because different inferences or conclusions may be 

to the existence of a fact, arising from a conflict in the drawn raises a question of fact for the Jury, 

evidence, raises a question of fact for the jury. 

Issues of fact on which the testimony is conflict- The jury have the power to draw reasonable in- 
ing are properly submitted to the jury.^^ Thus, ferences from the established facts and the fact- 

where uncertainty on an issue of fact, or as to the finding power that belongs to the jury includes the 

existence of a fact, arises,as from a conflict in drawing and rejecting of inferences from the 

the evidence,the question is not one of law for facts.^^ Accordingly, where conflicting inferences 

the court, but of fact for the jury. reasonably can be drawn from the evidence, it is the 

function of the jury to determine what inferences 
§ 965. - Inferences from Evidence shall be drawn.^® The very essence of its function 


The jury have the power to draw 

ArgTimeuts of cotmsel; analysis of 
judg-e 

U.S.—^Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71. 

31. U.S.—^Dow V. U. S., for Use and 
Benefit of Holley, C.C.A.Utah, 164 
F 2d 707—Macco Const. Co. v. Farr, 
C C.A.Cal., 137 F.2d 52. 

Curtis Mach. Co. v. Macinnes, D. 
CPa., 160 F.Supp. 438. 

32. U.S.—Rogers v. Missouri Pac. R. 
Co., Mo„ 77 set. 443, 352 US. 500, 

1 LEd.2d 493, rehearing denied 77 
S.Ct. 808, 353 U.S. 943, 1 L.Ed.2d 
764, dissenting opinion 77 S.Ct. 469, 
352 U.S. 521, 1 L.Ed.2d 515. 

Hilton V. Duke Power Co., C.A. 
SC., 255 P.2d 840—^American Mo¬ 
torists Ins. Co. V. Landes, C.A.Tex., 
252 F.2d 751 —Central Truck Lines, 
Inc. V. Lott, C.A.Ga., 249 F 2d 722 
—Parish V. Pacific Indem. Co., C. 
A-Tex., 221 F.2d 483—Burcham v. 
J. P. Stevens <& Co., C.A.Va., 209 F. 
2d 35. 

Zahn V. Ford Motor Co., D C. 
Minn., 164 F.Supp. 936, affirmed, C, 
A., 265 F.2d 729. 

D.C.—Capital Transit Co. v. Bing- 
man, 212 F.2d 241, 94 U.S.App.D.C. 
75. 

Reoonciliatzoa of conflicting testimo¬ 
ny 

(1) It is jury’s duty to reconcile 
conflicting testimony and determine 
truth. 

U.S.—^Fischler v. Lojeski, D.C.Pa., 143 
F.Supp. 684. 

(2) Distilling the essential truth 
from raw mixture of circumstances 
is the fact finder’s function, and if 
there is any room for rational choice 
between conflicting facts or compet¬ 
ing inferences, the task is for the 
jury. 

U.S.—^Atlantic Coast Line R. Co. v. 
Truett, C.A.S.C., 249 F.2d 215. 

(3) It is function of jury to ex¬ 
plore truth by reconciling apparent 
conflict thi’ough understanding and 
actual conflicts by determining cred¬ 
ibility. 

U.S.—Wilson V. Bailey, C.A.N.M., 257 
F.2d 352. 

Weinkle v. Osterneck, D.C.Pa., 
139 F.Supp. 381. 


reasonable Infer- ' is to select from 

Reasonably disputable issues of 

fact are to be resolved by the jury. 

U.S.—Creedon v. Loring, C.A.N.H., 
249 P.2d 714—^Peterman v. Indian 
Motorcycle Co., C.A.Mass., 216 F. 
2d 289, 

Marchant v. American Airlines, 
Inc., D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A. 249 P.2d 612. 

33. U.S.—Gunning v. Cooley, App.D. 
a, 50 S.Ct. 231. 281 U.S. 90, 74 L. 
Ed. 720. 

Doane Agr. Service, Inc. v, Cole¬ 
man, C.A.Tenn., 254 F.2d 40, cer¬ 
tiorari denied 79 S.Ct. 29, 358 U.S. 
818, 3 L.Ed.2d 60—^American Motor¬ 
ists Ins. Co. V. Landes, C.A.Tex., 
252 F.2d 751—Central Truck Lines, 
Inc. V. Lott, C.A.Ga., 249 F.2d 722 
—McCracken v. Richmond, F. & 
P. R. Co., C.A.Va., 240 P.2d 484— 
Blankenship v. Rowntree, C.A.OkL, 
238 P 2d 500—Srybnik v. Epstein, 
C.A.N.T., 230 P.2d 683—Western 

Spring Service Co. v. Andrew, C.A, 
Colo., 229 P.2d 413—^Neshit v. Ever- 
ette, C.A.Pla., 227 F.2d 157—Mil- 
print, Inc. V. Donaldson Chocolate 
Co., C.A.MO., 222 F.2d 898—Mar¬ 
shall V. Nugent, C.A.N.H., 222 F.2d 
604, 58 A,L.R.2d 251—^Parish v. Pa¬ 
cific Indem. Co., C.A.Tex., 221 P.2d 
483—Lovas v. General Motors 
Corp., C.A.Ohio, 212 F.2d 805—Gif¬ 
ford V. Wichita Falls & S. Ry. Co., 
C.A.Tex., 211 P.2d 494—Wright v. 
Paramount-Richards Theatres, CA. 
La., 198 F.2d 303—Lynch v. U. S., 
C.C.A.N.Y., 162 F.2d 987—Boston 
& M. R. R. V, Cabana, C.C.A-Mass., 
148 P.2d 150, certiorari denied 65 
S.Ct. 1414, 326 U.S. 873, 89 L.Ed. 
1991—Gill V. Reveley, C.C.A.Kan., 
132 F.2d 975—^Foster v. Moor e-Mc¬ 
Cormack Lines, C.C-A.N.T., 131 P. 
2d 907, certiorari denied 63 S.Ct. 
560, 318 U.S. 762, 87 L.Ed. 1134— 
Bateman v. Donovan, C.C.A.Mont., 
131 P.2d 769—^Hagan & Cushing Co. 
V. Washington Water Power Co., 
C.C.A.Idaho, 99 F.2d 614. 

Zahn V. Ford Motor Co., D.C. 
Minn., 164 F.Supp. 936, affirmed, C. 
A., 265 F.2d 729—^Dunn v. Cone- 
maugh & Black Lick R. R., D.C.Pa., 
162 F.Supp. 324—Fabrizi v. Griffin, 
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among conflicting inferences and 

D.C.Pa., 162 F.Supp. 276, affirmed, 
C.A., 261 P.2d 594—Jenkins v. Nich¬ 
olson, D.C.Pa., 162 F.Supp. 167— 
Klepal V. Pennsylvania R. Co., D. 

C. N.Y., 129 F.Supp, 668, affirmed, C. 
A.. 229 F.2d 610—Cordle v. Kelly, 

D. C.Minn., 117 F.Supp. 662, affirm¬ 
ed, C.A., 217 P.2d 757—Quinn v. 
Pennsylvania R. Co., D.C.Pa., 106 
F.Supp. 277—Landau v. Mutual 
Life Ins. Co. of New York, D.C.Pa., 
102 P Supp. 810, reversed on other 
grounds, C.A., 199 F.2d 549—Gay- 
nor V. Atlantic Greyhound Corp., 
D.C.Pa., 86 F.Supp. 284, reversed 
on other grounds, C.A., 183 P.2d 
482. 

D.C.—Miller v. Pennsylvania R. Co., 
D.C., 161 F.Supp. 633—^Hilleary v. 
Earle Restaurant, Inc., D.C., 109 
F.Supp. 829. 

Not province of court 

It is not the province of district 
court to weigh conflicts or contradic¬ 
tions in plaintiff’s testimony, but it 
is a function of jury. 

U.S.—^Marshall v. New York Cent. R. 
Co., C.A.Ill., 218 P.2d 900. 

34. U.S.—^Wheat v. Baltimore & O. 
R. Co., C.A.I11., 262 F.2d 289—U. S. 
V. Hines, C.A.NT., 256 P.2d 561— 
Blankenship v. Rowntree, C.A.Okl., 
238 P.2d 500—Carter v. John 
Hennes Trucking Co., C.A.I11., 210 
F.2d 443. 

Kelley Island Lime & Transport 
Co. V. City of Cleveland, D.C.Ohio, 
47 F.Supp. 533. 

35. U.S.—^Winter Park Tel. Co. v. 
Southern Bell Tel. & Tel. Co., C.A. 
Fla., 181 P.2d 341. 

LaBuff V. Texas & N. O. R, Co., 
D.C.La., 126 F.Supp. 759. 

36. U.S.—Continental Can Co. v. 

Horton, C.A.Neb., 250 P.2d 637— 
Atlantic Coast Line R. Co. v. Tru¬ 
ett, C.A.S.C., 249 F.2d 215—Anglen 
V. Braniff Airways, Inc., C.A.Mo., 
237 F.2d 736—Kyle v. Swift & Co., 
C.A.W.Va., 229 P.2d 887—Grey v. 
American Airlines, C.A.N.Y., 227 

F.2d 282, certiorari denied 76 S.Ct. 
476, 350 U.S. 989, 100 L.Ed. 855— 
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conclusions that which it considers most reason- 
able.3'7 It is immaterial that the court might draw 
a different inference from that drawn by the jury, 
or that another inference is more reasonable.^^ 

The rule applies to conflicting inferences from 
circumstantial evidence.However, permissible 
inferences must still be within the range of reason¬ 
able probability;^^ and the province of fact-finding 
and inference drawing must be exercised in the 
realm of probability, not speculation, surmise, and 
conjecture. 

Where uncertainty as to a factual issue or the 
existence of a fact arises because, the facts being 
undisputed, fair-minded men may honestly draw 


different conclusions therefrom, the question is ac¬ 
cordingly not one of law for the court, but of fact 
for the jury.^2 

§ 966. Particular Issues 

Various issues have been held to be questions of fact 
for the jury, including questions of motive, intent, good 
faith, the extent of damage caused or injury suffered, 
and the amount of damages, and various other issues 
have been held to be questions of law, such as jurisdic¬ 
tional questions. The laws of foreign countries and their 
Interpretation are generally regarded as questions of 
fact. 

Various issues have been held to be questions of 
fact which, if there is any uncertainty in their reso¬ 
lution, are for the jury to decide,including ques- 


Natlonal Molasses Co. v. Herring, 

C. A.Mo., 221 F 2d 256—H. S. D. Co. 
V. Kavanagh, C A.Mich., 191 F.2d 
831—Dow V tJ. S., for Use and 
Benefit of Holley, C.CAUtah, 154 
F,2d 707—Boston & M. R. R. v. 
Cabana, C.C.A.Mass., 148 F.2d 150, 
certiorari denied 65 S.Ct. 1414, 325 
U S. 873, 89 LEd. 1991. 

Zahn V. Ford Motor Co., D.C. 
Minn, 164 F.Supp. 936, affirmed, 
CA, 265 P.2d 729—Dunn v. Cone- 
maugh & Black Dick R. R., D C Pa., 
162 F.Supp. 324—Butler v. Butler, 

D. C.Pa, 109 F.Supp. 914—Schirra 
V. Delaware, D, & W. R. Co., D.C. 
Pa, 103 FSupp. 812. 

Idiller V. Pacific Mut. Dife Ins. 
Co., D.C.Mich., 17 FR.D. 121, af¬ 
firmed, C.A., 228 F.2d SS9. 

Pinding of ultimate fact 

Choosing of correct inference to 
be drawn is a process of finding of 
an ultimate fact and is within prov¬ 
ince of jury. 

U S.—Patterson v. Hightower, C.A. 
Ala., 345 P.2d 765. 

37. U.S.—Tennant v. Peoria & P U. 
Ry. Co., Ill., 64 set. 409, 321 U.S. 
29, 88 D.Bd. 520, rehearing denied 
64 S.Ct. 610, 321 U.S. 802, 88 L.Ed. 
1089. 

Grooms v. Minute-Maid, C.A.S.C., 
267 F.2d 511—Seaboard Sur. Co. v. 
First Nat. Bank of Montgomery, 
C.A.Fla., 263 F.2d 868—Rosenfeld 
V. Dion Mfg. Corp., C A.Ill., 253 F. 
2d 90—^Doggett v. Atlantic Hold¬ 
ing Corp., C.AVa., 239 F.2d 156. 
D.C.—Kendall v. Gore Properties, 
Inc., 236 P.2d 673, 98 U.S.App.D.C. 
378. 

38. U.S.—General Cas. Co. of Ameri¬ 
ca V. Woodby, C.A.Tenn,, 238 P.2d 
452—Hutchins v. Akron, C. & Y. R. 
Co., C.C.A.Ohio, 162 F.2d 189. 

Butler V. Butler, D.C.Pa., 109 P. 
Supp. 914—Schirra v. Delaware, D. 
& W. R. Co.. D.C.Pa, 103 F.Supp. 
812. 

39. U.S.—^Ford Motor Co. v. McDa- 
vid, C.A.S.C., 259 P.2d 261, certio¬ 


rari denied 79 S Ct. 234, 358 US. 
908, 3 D.Bd.2d 229. 

40. U.S.—Ford Motor Co. v. McDa- 
vid, supra. 

41. U.S.—^Independent-Eastern Tor¬ 
pedo Co. V. Ackerman, C.A N.M., 
214 F.2d 775. 

42. U.S.—Gunning v. Cooley, App., 
D.C, 50 S.Ct. 231, 281 U.S. 90, 74 
D.Ed. 720. 

Grooms v. Minute-Maid, C.A S.C., 
267 P.2d 541—U. S. v. Pewell, C.A. 
Fla, 255 F.2d 496—Central Truck 
Dines, Inc. v. Dott, C.A.Ga, 249 F. 
2d 722—Nesbit v. Everette, C A. 
Fla, 227 F.2d 157—Milprmt, Inc. 
V. Donaldson Chocolate Co., C.A. 
Mo., 222 F.2d 898—Texas Co. v. 
Gianfala, CA.Da., 222 P.2d 382, re¬ 
versed on other grounds 76 S.Ct. 
141, 350 U.S. 879, 100 D.Ed. 775, re¬ 
hearing denied 76 S.Ct. 346, 350 U. 
S 960, 1 00 DEd. 834—Parish v. Pa¬ 
cific Indem. Co., C.A.Tex., 221 F.2d 
483—Dovas v. General Motors 
Corp., CA.Ohio, 212 F 2d 805—U. S. 
V. Douglas Aircraft Co., C.A.Cal., 
169 P.2d 755—Dehmitz v. Utah 
Copper Co., C C.A.Utah, 118 F.2d 
518—^Hagan & Cushing Co. v. 
Washington Water Power Co., C.C. 
A.Idaho, 99 P.2d 614. 

Zahn V. Ford Motor Co., D.C. 
Minn., 164 F.Supp. 936, affirmed, 
CA„ 265 P.2d 729—Curtis Mach. 
Co. V. Macinnes, D.C.Pa., 160 P. 
Supp. 438—Bishop v. Shaughnessy, 
D.CN.T., 119 F.Supp 62—Cordle v. 
Kelly, D.C.Minn., 117 F.Supp. 662, 
affirmed, C.A., 217 P.2d 757—Quirin 
V. Pennsylvania R, Co., D.C.Pa., 106 
F.Supp. 277—Toshio Kondo v. 
Acheson, D.C.CaL, 98 P Supp. 884. 
D.C.—Preston v. Safeway Stores, 
Inc., D.C., 163 F.Supp. 749. 

Court cannot substitute its conclu¬ 
sions for those of jury on question 
of fact. 

U.S.—^Worcester v. Pure Torpedo Co., 
C.C.A.II1., 140 F2d 358. 

Mind in state of conjecture 

Uncontroverted evidence is not nec¬ 
essarily conclusive of existence of 
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fact if analysis of surrounding cir¬ 
cumstances leaves mind m state of 
conjecture; and, under such circum¬ 
stances, weight and credibility of evi¬ 
dence are for trier of facts. 

US.—Thurston v. Hobby, D.C Mo, 
133 FSupp. 205. 

D.C.—Murray v. Folsom, D.C., 147 P. 
Supp. 298. 

43. U.S.—American Fire & Cas. Co. 
V. Finn, C.A.Tex., 181 P.2d 845, re¬ 
versed on other grounds 71 S.Ct. 
534, 341 U.S. 6, 95 D.Ed. 702, 19 
A.D.R.2d 738. 

Questions of law or of fact in general 
see Trial §§ 203-219. 

Residence of party 

Evidence that defendant spent 
part of his time in Georgia in con¬ 
nection with the management of a 
mill did not make a fact question as 
to his residence for jurisdictional 
purposes in view of undisputed tes¬ 
timony that he never surrendered or 
abandoned his residence in Alabama, 
that he paid his poll tax there, and 
voted there. 

U.S.—Maynard v. Finney, C.C.A.Ga, 
92 P 2d 454, certiorari denied 58 S. 
Ct. 647, 303 U.S. 648, 82 DEd. 1109. 
Corporate activities in jurisdiction 
Boundary line between those activ¬ 
ities of a corporation within a juris¬ 
diction, which justify subjection of 
corporation to suit within the juris¬ 
diction, and those which do not, is a 
fact question. 

U.S.—Minnesota Mining & Mfg. Co. 
V. International Plastic Corp , C.C. 
A.in., 159 F.2d 554. 

Iiaches or estoppel 

Existence vel non of either or both 
laches or estoppel is a question of 
fact. 

U.S.—Rank v. Krug, D.C.CaL, 142 F. 
Supp. 1. 

Payment of insurance premiums 

In action on national service life 
insurance policy, motion to dismiss 
on the ground that plaintiff had fail¬ 
ed to show that policy had not lapsed 
by reason of nonpayment of premi- 
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tions of motive, intent, good faith, and the like,^"^ 
fraud,the value of property,^® the extent of dam¬ 
age caused or injury suffered,and the amount of 
damages to be awarded therefor.^8 

On the other hand, various issues have been held 
to be questions of law which, under ordinary cir¬ 
cumstances, are triable by the court rather than the 
jury;49 and these include jurisdictional questions^® 
and questions as to presumptions.The propriety 
of a method used in reaching a factual result is a 
question of law for the courts to determine in pass¬ 
ing on the competency of the factual results sought 
to be shovTi .^2 

Foreign law. In general, the laws of a foreign 
country and their interpretation are regarded as 


questions of fact, triable as such,^^ even though the 
court may judicially notice the law of foreign coun¬ 
tries,^'^ although it has been held in some cases that 
a question of foreign law is for the court, not the 
jury, to determine.^^ 

§ 967. - Negligence and Related Issues 

Whether negligence or a related issue Is for the deci¬ 
sion of the court or the jury is controlled by federal law, 
and not by state rules or decisions; and ordinarily such 
Issues are questions of fact for the jury on sufficient 
evidence. 

Whether negligence or a related issue, in an ac¬ 
tion in a federal district court, is for the decision 
of the court or the jury is controlled by federal law 
and not by state rules or decisions,^® although un¬ 
der certain circumstances state law may govern,®'^ 


urns, and therefore had not proved 
her rig-ht to recover, would be denied. 
U.S—Rodgers v. U. S., D.C Pa., 66 F. 
Supp. 663. 

44. U.S—Woodward v. U. S., C.A. 
Iowa, 20S F.2d 893—N. L. R. B. v. 
Brown & Root, CA.8, 203 F.2d 139, 
rehearing denied 206 F.2d 73. 

45. TJ.S.—Black V. First Nat. Bank 
of Mobile, CAAla,, 255 F.2d 373— 
American Fire & Cas Co. v. Finn, 
C A.Tex., 181 F.2d 845, reversed on 
other grounds 71 S.Ct. 534, 341 U. 

S. 6, 95 L.Ed. 702, 19 A.L.R.2d 738. 

46. U.S —^American Fire & Cas. Co. 
V. Finn, supra. 

47. U.S.—Springer v. J. J. Newberry 
Co., D.C Pa., 94 F.Supp. 905, af¬ 
firmed, C A , 191 F.2d 915 

48. Subject to rights of judge 

In trial before jury in federal 
court, what constitutes reparation 
required under Louisiana Civil Code 
from man whose act causes damages 
to another is question of fact to be 
determined by jury, subject to well 
recognized right of trial judge in 
proper case to set aside such find¬ 
ing or to direct a remittitur, 

U.S.—Gillen v. Phoenix Indem. Co., 
C.A.La, 198 F.2d 147. 

49. Wliether congress was justified 

in apprehending a clear and present 
danger to national interests as jus¬ 
tification for enactment of a statute 
which impinges on rights guaranteed 
by the First Amendment is a ques¬ 
tion of law, not of fact. 

D C-—National Maritime Union of 
America v. Herzog, D.C., 78 F.Supp. 
146, affirmed 68 S.Ct. 1529, 334 U.S. 
854, 92 LBd. 1776. 

50. Particular jxirisdictioiial ques¬ 
tions 

In action brought by injured line¬ 
man against contractor engaged in 
construction of additional generating 
facilities for lineman’s employer, 
where case was removed to federal 
district court because of diversity of 


citizenship, district court had juris¬ 
diction of subject matter only if 
plaintiff and contractor were not in 
same employ and if plaintiff had not 
made election under statute to take 
workmen’s compensation, and those 
questions, being jurisdictional, were 
triable to court and not to jury. 

U.S.—Taylor v. Hubbell, C.A.Ariz., 
188 F.2d 106, certiorari denied 72 

S. Ct. 32. 342 U.S. 818, 96 L.Ed. 618. 

51. Sufficiency of evidence to dis¬ 
sipate presumption 

In suit by Price Administrator 
against sellers of beans to recover 
damages for violation of Price Con¬ 
trol Act, oral evidence of seller was 
insufficient, as a matter of law, to 
dissipate presumption of regularity 
attendant on performance by govern¬ 
ment official of his official duty in in¬ 
specting beans to determine grade of 
beans. 

U.S.—Porter v. Little, C.C.A.Cal., 158 
P.2d 707. 

52. U.S.—Bowles v. Mars, Inc., D.C. 
Mo., 54 F.Supp 321. 

53. U.S.—^Albert v. Brownell, C.A. 
CaL, 219 F.2d 602. 

Horovitz V. Renault, Inc., D.C.N. 

T. , 1C2 F.Supp. 344—Teruo Naito v. 
Acheson, D C.CaL, 106 F.Supp. 770. 

Markovic v. National City Bank 
of New York, D.C.N.Y., 12 F.R.D. 
175. 

Law of foreign jurisdiction as ques¬ 
tion of fact generally see Trial § 
218. 

Expatriation 

Where facts needed to establish ba¬ 
sis for expatriation are matter of 
foreign law, they are questions of 
fact to be proved. 

U.S.—^Akiyo Oye v. Acheson, D.C.CaL, 
110 F.Supp. 635. 

54. U.S.—Murphy v. Bankers Com¬ 
mercial Corp., D,C.N.Y., Ill F.Supp. 
608, 

Judicial notice of foreign laws by 
federal district courts see supra § 
446. 


55. U.S.—Liechti v, Roche, C.A.Ca- 
nal Zone, 198 F.2d 174—Jansson v. 
Swedish Am. Line, C.A.Mass., 185 
F.2d 212, 30 A.LR.2d 1385. 

Harris v. American Intern. Fuel 
& Petroleum Co., D.C.Pa., 124 F. 
Supp. 878. 

56. U.S.—Pogue V. Great Atlantic & 
Pacific Tea Co., C.A.Fla., 242 P.2d 
575—Employers' Liability Assur. 
Corp. V. Madden, C.A La., 219 F2d 
205—Burcham v. J. P. Stevens & 
Co, CAVa., 209 F 2d 35—Ryan v, 
Adam Scheldt Brewing Co., C.A. 
Pa., 197 P.2d 614. 

NegHgeace ia action under Pederal 
Employers’ liability Act 
U.S. — Willis V. Pennsylvania R. Co , 
C.C.A.N.Y., 122 P.2d 248, certiorari 
denied 62 S.Ct. 187, 314 U.S. 6S4. 86 
L.Ed. 547. 

State provisions requiring submis¬ 
sion 

Provision of state constitution or 
statute that negligence or contribu¬ 
tory negligence or assumed risk shall 
always be for jury is not binding on 
federal court sitting within state. 
U.S.—Herron v. Southern Pac. Co., 
Ariz., 51 S.Ct. 383, 283 U.S. 91, 75 
L.Ed. 857, answers conformed to, 
C.CA., 50 P.2d 1078. 

Basham v. City Bus Co., C.A. 
Okl., 219 F.2d 547, 52 A L.R.2d 5S2 
—Ling V. Edenfield, C.A.Fla., 211 
F.2d 705—Mississippi Power & 
Light Co. v. Whitescarver, C.C.A. 
Miss., 68 F.2d 928—Ristucci v. 
Norfolk & W. Ry. Co„ C.C.A.Ohio, 
60 F 2d 28—Blass v. Virginia Pine 
Lumber Co., C C.A.Miss., 50 P.2d 
29—^F. W. Woolworth Co. v. Davis, 
C.C.A.Okl, 41 F.2d 342, certiorari 
denied 51 S.Ct. 33, 283 U.S. 859, 75 
L.Ed. 760—Atchison, T. & S. F. Ry. 
Co. V. Spencer, C,C.A.Ariz., 20 P.2d 
714. 

57. U.S.—Sierocinski v. E. I. Du 
Pont De Nemours & Co., C.C.A.Pa«, 
118 F.2d 531. 
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Ordinarily in the federal district courts the issues 
of negligence, contributory negligence, proximate 
cause, and related issues are questions of fact which, 
where there is sufficient evidence, are to be submit¬ 
ted to, and determined by, the jury from a considera¬ 
tion of all the attending facts and circumstances 
and it is for the jury, under proper instructions, to 
determine the weight and significance of the evi¬ 
dence as to such issues.^^ 

Direction of verdict. Rules applicable to the di¬ 
rection of verdicts in the federal district courts gen¬ 
erally, discussed infra §§ 970-980, apply to motions 
to direct a verdict in negligence cases.®^ Thus, an 
issue should not be withdrawn from the jury where, 
on a given state of facts, reasonable men may differ 
as to whether negligence has been proved and 
the court is not authorized to take a negligence case 
from the jury and direct a verdict for defendant un¬ 
less there is no competent evidence from which the 


jury can draw a reasonable inference of negli¬ 
gence.^^ However, where the only reasonable in¬ 
ference from the evidence is that plaintiff was guilty 
of contributory negligence and recklessness as a 
matter of law, which conduct contributed as a proxi¬ 
mate cause to his injuries, a verdict should be direct¬ 
ed for defendant.^^ 

On the other hand, a verdict can be directed in 
favor of plaintiff only if the evidence is such that 
the court can say that legally the evidence is capable 
of only one interpretation, and that is in favor of 
liability. 

g 958. -Validity or Construction of Plead¬ 

ings or Documents 

In general the construction and legal effect of a writ¬ 
ing or a contract are for the court, not the jury, unless 
there is some uncertainty or doubt; the construction and 
suffioiency of pleadings are matters of law for the court 
to determine. 


AppUcatioa of res ipsa loauitar 
Althoug-h application of res ipsa 
loauitur doctrine relates to trial pro¬ 
cedure in its shifting* of burden of 
going forward with evidence, ques¬ 
tion of sufficiency of evidence to take 
case to jury may depend on whether 
the doctrine is applicable and in such 
instance the substantive right is so 
exclusively dependent on proof sup¬ 
plied by application of the rule that 
its application in federal court is de¬ 
termined by state law. 

XJ.S.—Sierocinski v. E. I. Du Pont De 
Nemours & Co., supra. 

58. TJ.S.—Carter v. Schooner Pil¬ 
grim, Inc., C.A.Mass., 238 F.2d 702 
—Phillips Petroleum Co. v. Gibson, 
Traders & General Ins. Co., Inter¬ 
vener, C.A.Tex., 282 P.2d 13, vacat¬ 
ed without opinion 77 S.Ct. 16, 352 
U.S. 874, 1 L..Ed.2d 77, rehearing 
denied 77 S.Ct. 220, 352 U.S. 937, 1 
L.Ed.2d 169—^Dunn v. Kansas Gas 
& Elec. Co., C.A.Kan., 227 P.2d 939 
—^American Motorists Ins. Co. v. 
Napoli, C.C.ALa., 166 F.2d 24— 
McCarthy v. Safeway Stores, C.C.A. 
N.T., 157 F.2d 676. 

EiBuff V. Texas & N. O. PL Co., 
D.CLa., 126 F.Supp. 759—Mann v. 
Funk, D.C.Pa., 50 F.Supp. 305, af¬ 
firmed, C.C.A., 141 F.2d 260—Katz 
r. Delaware & H. B-. Corporation, 
D.C.Pa., 38 F.Supp. 698. 

Questions of law and fact in negli¬ 
gence actions generally see Negli¬ 
gence §§ 251-280. 

Physical facts and principles 

Where physical facts relied on in 
automobile case are such matters as 
speed, vision, ability to stop, etc., 
which depend on testimony of wit- 
Tiesses, court should not direct ver¬ 
dict on ground that physical facts 
support contention of party moving 


for directed verdict, and fact that 
such questions may involve scientific 
knowledge or application of princi¬ 
ples of physics or mathematics does 
not make them any less issues of 
fact or withdraw them from province 
of jury. 

U.S.—Burcham v. J. P. Stevens & Co., 
C.A.Va., 209 P.2d 35. 

Jury as controlling 

In a personal injury case the role 
that a jury plays is usually control¬ 
ling. 

D.C.—Jackson v. Wilson Trucking 
Co., 243 F.2d 212, 100 U.S.App.D.C 
106. 

59. U.S.—Wilson v, Bailey, C.A N M., 
257 P.2d 352—Comer v. Smith’s 
Transfer Corp. of Staunton, Va., 
C,A.W,Va., 212 F.2d 42. 

60. Reservation of decision 
Better practice in trial of cases in¬ 
volving issues of negligence and con¬ 
tributory negligence is to defer rul¬ 
ing on motion for directed verdict 
until both sides have finally rested. 
U.S-—Guess V. Baltimore & O. R. Co., 

C.A.MO., 191 F.2d 976. 

61. U.S.—Darson v. Tri-City Electric 
Service Co., C.CA..Ind., 132 F.2d 
693. 

Fredericks v. American Export 
Lines. D.CN.T., 117 F.Supp. 255, 
affirmed, C.A., 227 F.2d 450, certio¬ 
rari denied 76 S.Ct. 475, 360 U.S. 
989, 100 L.Ed, 855. 

Direction of verdict in negligence 
cases generally see Negligence § 
251 d. 

62- U.S.—Independent-Eastern Tor¬ 
pedo Co. V. Ackerman, C.A.N.M., 
214 F.2d 775. 

Katz V. Delaware & H. R. Corpo¬ 
ration, D.C.Pa,, 38 F.Supp. 698. 
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Question presented Tby motion 

Where ruling on a motion challeng¬ 
ing the sufficiency of a plaintiff’s ev¬ 
idence, question presented is wheth¬ 
er there was any evidence on which 
jury could have found negligence on 
part of defendant and which was 
proximate cause of the injury suffer¬ 
ed by plaintiff when evidence is view¬ 
ed in light most favorable to plain¬ 
tiff. 

U.S.—Hawley v. Alaska S. S. Co., C. 

A.Wash., 236 F.2d 307. 

Evidence as to some allegations 
In action by motorist for personal 
injuries and property damages re¬ 
sulting from crossing collision, 
where there was evidence to sustain 
certain paragraphs of the complaint, 
refusal of peremptory instructions in 
respect to certain other paragraphs 
as to which there was no evidence 
was not error. 

U.S.—Maulding v. Louisville & N. R- 
Co., C.C.A.I11., 168 F.2d 880. 

No controversy on issue 

In action for injury to plaintiff’s 
ear occasioned by the entry of plas¬ 
ter of Paris into the inner ear while 
defendant was attempting to take an 
impression of the outer ear for a 
hearing aid, where defendant admit¬ 
ted that ear was insufficiently packed 
with cotton to prevent entry of plas¬ 
ter of Paris into inner ear, court 
should have instructed jury that 
there was no controversy on question 
of carelessness and that it should re¬ 
turn verdict for plaintiff in some 
amount. 

U.S.—Palmer v. Miller, D.C.Mo., 60 
F.Supp. 710. 

63. U.S.—Collins V. Risner, D.C.S.C.. 
23 F.R.D. 14. 

64. U.S—^Wong V. Swier, C.A.Wash,, 
267 P.2d 749. 
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In general, the construction and legal effect of a 
writing are ordinarily determined by the court, and 
not the jury;65 and only in cases of doubt as to what 
the writings mean will the question be referred to 
the jury for determination.®® Thus, where the 
terms of a written instrument are undisputed, even 
though it is ambiguous on its face, the weight and 
validity of, and the inferences to be drawn from, 
such instrument are for the court.®'^ 

In general, the validity, existence, and construc¬ 
tion of a contract are questions of law for the court 
to decide where all of the matters relied on as consti¬ 
tuting the contract appear wholly from the writ¬ 
ings,®^ unless there are some special circumstances 
which raise a doubt as to whether a contract or valid 
contract was made.®^ 

Questions relating to pleadings. The construc¬ 
tion and sufficiency of pleadings are matters of law 
for the court to determine.'^® Thus, where plead¬ 
ings must be interpreted for the purpose of deter¬ 
mining what the issues are, and as to what matters 
evidence need or need not be presented, the question 
is for the court.'^^ However, where a pleading con¬ 
tains an admission which the court determines to be 
admissible, it is for the jury, if such admission is 


ambiguous, to determine its scope and meaning in 
the light of all the circumstances proved in the 

trial."2 

§ 969. Withdrawal of Juror 

Whether a juror should be withdrawn In the trial 
of a case In the federal courts, and a mistrial declared, 
rests in the discretion of the trial Judge. 

In accordance with the general rule that the with¬ 
drawal of a juror produces a mistrial and may be 
resorted to when it appears that, owing to some 
accident or surprise, defect of proof, unexpected and 
difficult question of law, or like reason, a trial can¬ 
not proceed without injustice to a party, as dis¬ 
cussed in Trial § 224, whether a juror should be 
withdrawn during the course of a trial in the fed¬ 
eral courts, and a mistrial declared, rests generally 
in the discretion of the trial judge, dependent on all 
the surrounding circumstances.'^^ Where remarks 
of counsel or witnesses at the trial are so prejudicial 
that a mere cautionary instruction would be insuf¬ 
ficient to cure the error, the court should withdraw a 
juror and declare a mistrial.'^^ On the other hand, 
in various circumstances the refusal of the court to 
withdraw a juror and declare a mistrial has been 
held not to be an abuse of discretion.'^® 


65. XJ.S.—^William v. Alver, C.A.Or., 
252 F.2d 895—Deering-Milliken & 
Co. V. Modern-Aire of Hollywood, 
Inc., C.A.Cal., 231 F.2d 623. 

66. U S.—^William v. Alver, C.A.Or., 
252 F.2d 895. 

67. TJ.S.—^Wier v. Texas Co., D.C. 
La., 79 F.Supp. 299, affirmed, C.A., 
ISO F.2d 465. 

68. XJ.S.—F. A. R. Liquidating Corp. 
V. Brownell, C.A.Del., 209 F.2d 375, 
motion denied 223 F.2d 128. 

Kranze v. Cinecolor Corp., D.C.N. 
T., 96 F.Supp. 728. 

69. XJ.S.—Piedmont Fire Ins. Co, v. 
Aaron, C.C.A.Va., 138 F.2d 732, cer¬ 
tiorari denied 64 S.Ct. 789, 321 XJ. 
S. 789, 88 L.Ed. 1079. 

Binder procured Tby* fraud 

Whether insurer was liable on 
binder allegedly procured by fraud 
was a question for jury whether aris¬ 
ing in insured’s action on binder or in 
insurer’s suit for declaratory judg¬ 
ment. 

XJ.S.—^Piedmont Fire Ins. Co. v. 
Aaron, supra. 

Evidence held to make suhmissiTble 
case 

Where evidence of salesman, suing 
for breach of alleged contract of life 
employment, disclosed that contract 
was made with sales manager for 
employer, that salesman agreed to 
relinquish his then competitive em¬ 
ployment and devote his whole time 
to services of employer, and that the 
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sales manager did not close contract 
without approval of others having 
control of employer, the salesman 
made a submissible case. 

XJ.S.—Fletcher v. Agar Mfg. Corpo¬ 
ration, D.C.Mo., 45 F.Supp. 650. 

70. XJ.S,—Allen v. Belford, B.C.Okl., 
35 F.Supp. 111. 

Whether complaint states cause of 
action on which relief can be grant¬ 
ed is law question for court. 

Xr.S.—State of Georgia v. Wenger, C. 
A.I11., 187 F.2d 285, certiorari de¬ 
nied 72 S.Ct 41, 342 U.S. 822, 96 
LEd. 621, rehearing denied 72 S.Ct. 
105, 342 U.S. 874, 96 L.Ed. 667. 

71. U.S.—Schutte & Koerting Co. v. 
Fischer, D.C,Pa., 4 F.R.D. 11. 

72. U.S.—Schutte & Koerting Co. v. 
Fischer, supra. 

73. U.S.—Garland Coal & Min. Co. v. 
Few. C.A.Okl., 267 F.2d 785—Kirk¬ 
patrick V. Atlantic Coast Line R. 
Co., C.A.Fla., 259 F.2d 409—Tallant 
Transfer Co. v. Bingham, C,A.S.C., 
216 F.2d 246. 

Boyle V. Ward, r).C.Pa., 39 F. 
Supp. 545, affirmed, C.C.A., 125 F.2d 
672—Katz v. Delaware & H. R, Cor¬ 
poration, D.C.Pa., 38 F.Supp. 698. 
74- U.S.—^Beck v. Wings Field, C.C. 

A.Pa., 122 F.2d 114. 

Introduction of irrelevant Issues 
Ordinarily, if a number of irrele¬ 
vant issues are brought into trial and 
argued to jury by a party, and trial 
court in its discretion decides that an 
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admonition to jury is not sufficient, 
it may grant a mistrial to innocent 
party. 

U.S.—Russell V. Monongahela By. 

Co., C.A.Pa., 262 F.2d 319. 

75. U.S.—Lad wig v. Travelers Ins. 
Co., C.A.Tex., 254 F.2d 840. 

McHugh V. Audet, D.C.Pa., 72 F. 
Supp. 394. 

Improper questions to witness 

In action by husband and wife for 
injuries sustained, wherein objection 
to testimony of husband’s earnings 
in his business was sustained, refus¬ 
al of district court to withdraw a 
juror was not abuse of discretion, 
where the offer was made in good 
faith and only indication to jury 
that prejudice might result came 
from lips of defendant’s counsel, 
there was no complaint that the 
charge concerning damages was im¬ 
proper, or request for further charge, 
and testimony subsequently offered 
and admitted touched incidentally 
upon the husband’s business. 

U.S.—Boyle v. Ward, D.C.Pa„ 39 F. 
Supp. 545, affirmed, C.C.A^, 125 F. 
2d 672. 

Jury^s knowledge of news article 
(1) Court would not be held in er¬ 
ror for refusing to declare mistrial, 
in action for injuries sustained when 
defendant’s truck sideswiped plain¬ 
tiff’s automobile, merely because, 
during course of trial, newspaper 
published article erroneously stating 
that the action was against defend- 
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In determining whether a juror should be with¬ 
drawn on motion because of some conduct or argu¬ 
ment in the presence of the jury, the federal courts 
apply their own rule, and are not bound by the local 
state ruleJS 

2. Direction 

§ 970. In General 

Rule 50 of the Federal Rules of Civil Procedure, 28 
U.S.C.A., provides some of the procedural rules with re¬ 
spect to motions for a directed verdict, but the Rule did 
not alter the nature and effect of the motion with rela¬ 
tion to other motions. Decisions vary as to the applica- 


Tke effect of declaring a case a mistrial is to 
leave the case as though no trial had been held to the 
extent that the jury issues remain as though no jury 
had heard them, but issues of law, treated as such 
by the parties themselves, need not be litigated 

anew.'^7 

OF Verdict 

bility of local state law in determining whether a ver¬ 
dict should be directed. 

Rule 50 of the Federal Rules of Civil Procedure 
provides some of the procedural rules with respect 
to motions for a directed verdict in the federal 
courts.'^S While Rule 50 has altered the proce- 


ant and a named insurer, where de- 
fendaiit failed to request court to in¬ 
terrogate jurors as to their knowl¬ 
edge of the contents of newspaper 
article and. the effect, if any, it may 
have had on the jurors. 

U.S.—Tallant Transfer Co. v. Bing¬ 
ham, C.A.S.C,, 216 F.2d 245. 

(2) Where statements made by 
trial judge in action for false mi- 
prisonment, which statements alleg¬ 
edly were prejudicial to defendants, 
were not made in presence of jury, 
and statements were published in 
three local newspapers while court 
recessed over weekend, and when de¬ 
fendants’ counsel presented motion 
for mistrial three jurors in answer to 
judge’s questioning stated they had 
read headlines with respect to such 
statement, and defendant objected 
to further questioning to ascertain 
what such jurors had read and 
whether they were prejudiced there¬ 
by, action of trial court in denying 
defendants’ motion for mistrial 
would not be held to be an abuse of 
discretion. 

U.S.—Bucher v. Krause, C.A.Ill., 200 
P.2d 576, certiorari denied 73 S.Ct. 
1141, 345 U.S. 997, 97 L.Ed. 1404, 
rehearing denied 74 S.Ct. 17, 346 U. 
S. S42, 98 L.Ed. 363. 

Juror talking with witness 

(1) In action for damages arising 
out of an automobile-tram collision, 
trial judge did not abuse his discre¬ 
tion in denying plaintiff’s motion for 
mistrial on ground a juror w'as seen 
talking with a witness, where court 
did not think that the conversation 
concerned the trial. 

U.S.—Kirkpatrick v. Atlantic Coast 
Line R. Co., C.A.Fla., 259 F.2d 409. 

(2) In civil automobile negligence 
action, wherein juror was seen talk¬ 
ing to husband-plaintiff at water 
fountain outside court room, but 
matter was carefully investigated 
and court was convinced that conver¬ 
sation was not about case and pro¬ 
duced no appreciable impact on juror 
which could reasonably be expected 


to cause bias or prejudice, refusal to 
withdraw juror was justified. 

U.S—Rowe V. Leonhard, D.C.Pa., 141 
I F.Supp. 595. 

As to persons being insured 

(1) Refusal to grant a mistrial in 
personal injury action because of 
statement made by defendants’ wit¬ 
ness that he had been questioned by a 
representative of some insurance 
company was not abuse of discretion, 
where jury was admonished at time 
remark was made and again in 
charge to ignore the existence of in¬ 
surance, and such disclosure was ob¬ 
viously inadvertent and plaintiff’s 
attorney was without fault. 

U.S.—-Yates v. Dann, D.C.Del., 167 P. 

Supp, 174. 

(2) Where, in action by insureds 
against insurer on all physical loss 
policy for cost of moving and restor¬ 
ing insured dwelling after part of 
bluff which had been behind dwelling 
at its original location fell into Lake 
Michigan, fact that plaintiff, in re¬ 
sponse to question with respect to 
neighboring dwelling having been 
moved because of loss of ground 
from fall of bluff, stated that insur¬ 
ance had been collected on such 
neighboring dwelling did not consti¬ 
tute grounds for a mistrial. 

U.S.—Hanley v. Westchester Fire 

Ins. Co., D.C.Mich., 23 F.R.D. 640, 

Mistrial not required in other cir¬ 
cumstances 

(1) In personal injury action, 
where direct examination of defend¬ 
ant’s medical witness purported to 
show that anxiety about the lawsuit 
was a factor in plaintiff’s mental 
anxiety, cross-examination of such 
witness as to effect of adequate com¬ 
pensation on such anxiety, if im¬ 
proper, was not so prejudicial as to 
require the withdrawal of a juror. 
U.S.—Dougherty v. Waterman S. S. 

Corp., C.A.Ra., 265 F.2d 284. 

(2) In turkey farmers’ action 
against hatchery owner and manag¬ 
er for losses allegedly sustained 
through cancellation of contract for 
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eggs, where trial judge clearly in¬ 
formed jury that they should disre¬ 
gard inadvertent statement by plain¬ 
tiffs’ counsel in opening statement 
mentioning amount of damages 
claimed in complaint, refusal to with¬ 
draw juror and declare mistrial was 
not reversible error. 

U.S,—Garrett v. Faust, C.A.Pa., 183 
F.2d 625, certiorari denied 71 S. 
Ct. 493, 340 U.S. 931, 95 L Ed 672, 
rehearing denied 71 S.Ct. 733, 341 
U.S. 917, 95 LEd. 1352, rehearing 
denied 71 S.Ct. 801, 341 U.S. 933, 95 
L.Ed. 1362. 

(3) In motorist’s action for per¬ 
sonal injuries sustained when struck 
by locomotive at grade crossing, 
where motorist’s witness, who had 
been guest in automobile, during 
cross-examination stated that rail¬ 
road company had settled her claim 
for two thousand five hundred dol¬ 
lars, refusal of court to withdraw a 
juror and continue the cause because 
of the witness’ statement was not an 
abuse of discretion where the contro¬ 
versial statement was fully and care¬ 
fully explained by court to jury at 
several points. 

U.S.—^Katz V. Delaware & H. R. Cor¬ 
poration, D.C.Pa., 38 F.Supp. 698, 

76. U.S.—Garrett v. Faust, C.A Pa , 
183 F.2d 625, certiorari denied 71 
S.Ct. 493, 340 U.S. 931, 95 L.Ed. 672, 
rehearing denied 71 S.Ct. 733, 341 
U.S. 917, 95 L.Ed. 1352, rehearing 
denied 71 S.Ct. 801, 341 U.S. 933, 95 
L.Ed. 1362. 

77. U.S.—Price v. Greenway, C.C.A. 
H.J,, 167 F.2d 196. 

78. Purpose of Rule 

Purpose of federal Rule 60 was 
to iron out procedural complexities 
and ambiguities that had theretofore 
existed with respect to the raising 
and preservation of the legal ques¬ 
tion of the sufficiency of the evidence 
by a motion for directed verdict and 
for judgment in accordance with 
such motion for consideration by the 
trial court. 

Fla.—Ruth V. Sorensen, 104 So.2d 10. 
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dure in the federal courts, it did not alter the nature 
and effect of a motion for a directed verdict and 
of motions for judgment notwithstanding the ver¬ 
dict or for a new trial, and each is entitled to be 
decided according to the principles applicable to itff^^ 

Applicability of local state law. In determining 
whether or not a verdict should be directed, some 
cases hold that federal practice and decisions con¬ 
trol,while others hold that local state practice 
and decisions are determinative.St Where a ques¬ 
tion is governed by state law, the duty of the federal 
district court in passing on a motion by defendant 
for a directed verdict is to compare the proof in the 
case before it with that in the authoritative analo¬ 
gous cases which have been passed on in the state, 
and to follow the state law in its decision.S3 

The general rules as to the applicability of local 
state law in determining the functions of the judge 
and jury in federal courts are discussed supra § 958. 

§ 971. Necessity and Sufficiency of Motion 

The question of the sufficiency of evidence to take 


a case to the jury in the federal court must ordinarily 
be raised by a motion for a directed verdict, and such 
motion should be in writing; and it should be made at 
the close of evidence, or, by defendant, at the close of 
plaintiff's case. 

A federal trial court is not obliged to consider 
or to rule on the question of the sufficiency of the 
evidence to take a case to the jury unless that ques¬ 
tion is raised by a proper motion for a directed ver- 
dict,^2 The better practice requires that the motion 
for a directed verdict be in writing. 

Time for motion generally. In general, a motion 
for a directed verdict must be made at the close of 
all the evidcnce.^^ Ho\vever, a motion for directed 
verdict in the trial of a case in a federal court may 
also be made by defendant at the close of plaintiff's 
case, as well as at the close of all proofs.^*" 

No verdict returned. Under a provision of Rule 
50 (b), where a party has moved for a directed ver¬ 
dict on which motion decision was reserved, if a 
verdict is not returned, as where the jury disagree, 
that party may, within ten days after the discharge 
of the jury, move for judgment in accordance with 


Regvilatioii of procedure 

Federal Rule merely regulated the 
procedure by which a point of law 
with respect to sufficiency of evi¬ 
dence to support a verdict for the 
opposing party could be raised in the 
lower court. 

Fla.—Ruth V. Sorensen, supra. 

79. U.S.—Marsh v. Illinois Cent. R. 
Co., C.A.Miss., 175 F.2d 498. 

80. U.S.—State of Washington v. U. 
S., C.A.Wash, 214 F 2d 33, certio¬ 
rari denied 75 S.Ct. 86, 348 U.S. 
SG2, 99 L.Ed. 679—Lowry v. Sea¬ 
board Airline R. Co., C.A.Fla, 171 
F.2d 625—Guthrie v. Great Am. 
Ins. Co., C.C.A.W.Va.. 151 F.2d 73S 
—MeSweeney v. Prudential Ins. Co. 
of America, C.C.A.S C., 128 F.2d 
660, certiorari denied 63 S.Ct. 57, 
317 U.S. 658, 87 L.Ed. 529—Gorham 
V. Mutual Ben. Health & Accident 
Ass’n of Omaha, C.C.A.N.C., 114 F. 
2d 97, certiorari denied 61 S.Ct. 615, 
312 U.S. 688, 85 L.Ed. 1125—F. W. 
Woolworth Co. v. Carriker, C.C.A. 
Mo., 107 F.2d 689. 

Reason for rule that standard for 
directing verdict m federal court is 
governed by federal law is that it in¬ 
volves Questions of relation of Sev^- 
enth Amendment to federal trial, and 
more particularly function of feder¬ 
al court with respect to federal jury. 
Xj.s.—Phipps r. K. V. Nederlandsche 
Amerikaansche Stoomvart, Maats, 
C A.Or., 259 F.2d 143. 

Cases hefore Pederal Rtdes of Civil 
Procedure 

XJ.S.—Collins V. Streitz, C.C.A.Ariz., 
95 F.2d 430, certiorari denied 59 
S.Ct 67, 305 U.S. 608, 83 L.Ed. 3S7 


—Blass V. Virginia Pine Co, C.C.A. 
Miss., 50 P.2d 29—Julius Klug- 
man's Sons v. Oceanic Steam Nav. 
Co., D.C.N.T., 42 F 2d 461—Con¬ 
rad V. Wheelock, D.C.Ill., 24 F.2d 
996—Atchison, T. & S. F. Ry. Co. 
V. Spencer, C.C.A Ariz, 20 R2d 714. 
25 C.J. p 820 note 78. 

81. U.S,—Baltimore & O. R. Co. v. 

Henery, C.A.Ohio, 235 F.2d 770. 
Proof of cause of action 

Question presented by motion to 
direct a verdict for defendant was 
whether a cause of action had been 
proved, which wsls a question of sub¬ 
stantive law controlled by decisions 
of the state where action was tried. 
U S.—Clay County Cotton Co. v. 
Home Life Ins. Co. of New York, 
C.C.A.Ark-, 113 P.2d 856. 

Cases before Pederal Rules of Civil 
Procedure 

XJ.S.—Glens Falls Indemnity Co. v. 
Palmetto Bank, D.C.S.C., 23 F.Supp. 
844, affirmed, C.C.A., 104 F.2d 671. 

ITonsuit, rather than verdict, directed 
In law action, state practice touch¬ 
ing granting of nonsuit instead of di¬ 
recting a verdict where case depends 
on issues of fact and evidence of 
plaintiff only has been introduced, 
and it appears that plaintiff has fail¬ 
ed to make out prima facie case, is 
binding on federal courts. 

XJ.S.—Clarke v. Order of United Com¬ 
mercial Travelers of America, C.C. 
A.Ga., 79 F.2d 564. 

Peremptory instruction 

Without reference to the Federal 
Rules of Civil Procedure, and appar¬ 
ently applying local law, it was held 
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that a peremptory instruction should 
contain all of the essential facts to 
justify a verdict. 

U.S.—Haw’baker v. Danner, C.A.IIL, 
226 F.2d 843—Andrews v. Hotel 
Sherman, C.C.A.I11., 138 P.2d 524. 

82. U.S.—Elder v. Dixie Greyhound 
Lines, C.C.A Mo, 158 F 2d 200, 

83. US.—O’Malley v. Cover, C A. 
Neh., 221 F2d 156—McCarthy v. 
Safeway Stores, C C.A X.T., 157 F. 
2d 676. 

84. U.S—^U. S. v. 363 Cases. More 
or Less, Mountain Valley Mineial 
Water, D.C Ark., 113 F Supp. 210, 
reversed on other grounds, C.A., 
247 F 2d 473. 

85. U.S.—^U. S. V. 363 Cases, More 
or Less, Mountain Valley Mineral 
Water, supra. 

86. Motion for nonsuit treated as 
motion for directed verdict 

U.S.—^Atlantic Greyhound Corpora¬ 
tion V. McDonald, C.C.A N.C., 125 
F.2d 849. 

In accord with state practice 
U.S.—O'Hara v. General Motors Cor¬ 
poration, D.C.Mich., 35 F.Supp. 319. 
Demurrer to evidence in Puerto Rico 
In Puerto Rico it has been said 
that the practice as to a demurrer to 
the evidence is so unfamiliar to the 
bar that the court will not enforce 
it, but will proceed to get the same 
result by letting defendant either 
move to dismiss, as under the Puerto 
Rico practice, or move for a direction 
of a verdict under the more usual 
federal practice. 

XJ.S.—Vallon v. P. J. Carlin Construc¬ 
tion Co., 7 Puerto Rico Fed. 75. 
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his motion for a directed verdict,®'^ However, the 
court retains jurisdiction of the motion even thoug'h 
the party fails to move for judgment within the ten 
days.^® 

§ 972. - Statement of Grounds 

A motion for a directed verdict must state the 
specific grounds therefor, but technical precision is not 
required, as long as the trial court is apprised of mov¬ 
ant's position with respect to the motion, and an oral 
statement of grounds may be sufficient. 

Under Federal Rules of Civil Procedure, Rule 50 
(a), 28 U.S.C.A., a motion for directed verdict must 
state the specific grounds therefor,®^ and failure of 
the motion to state such grounds is sufficient justifi¬ 
cation for its denial. However, a request for 
binding instructions may in a proper case be treated 
as a motion fo-r a directed verdict even though it 
omits the usual form of language of such motion and 
fails to state the specific grounds therefor.^i 


Technical precision with respect to this require¬ 
ment is not necessary,it being sufficient compli¬ 
ance if the grounds are so stated as fairly to ap¬ 
prise the trial court as to movant’s position with re¬ 
spect to the motion.^^ While the better practice 
requires that the motion for a directed verdict be 
in writing, as discussed supra § 971, an oral state¬ 
ment of the grounds for the motion is sufficient com¬ 
pliance with the rules requiring motions to state 
the grounds therefor.^^ 

Several motions considered together. A motion 
for a directed verdict made by defendant at the 
close of plaintiff’s case must be considered together 
with motions made by defendant at other times, as 
at the close of all the evidence,^^ and whether there 
has been a sufficient statement of the grounds for 
a directed verdict must be determined from the 
several motions considered together.9 6 


87. U.S.—Fletcher v. Agar Mfg-. Cor¬ 
poration, D.C.Mo., 45 P.Supp. 650. 

Discharge of jury on failure to agree 
see supra § 931. 

88. U S.—Sattler v. Great Atlantic 
& Pacific Tea Co., D.C.La., 18 P.R. 
D. 271. 

89. U.S.—Pickering v. Corson, C.C.A. 
Ill., 108 F 2d 546—^Virgmia-Carolina 
Tie & Wood Co. v, Dunbar, C.C.A. 
N.C., 106 F.2d 383. 

Under earlier practice see 64 C.J. p 
428 note 86-p 429 note 88. 

Purpose of Rule 

(1) Purpose of Rule requiring that 
motion for directed verdict must 
state specific grounds therefor is to 
let trial judge and opposing counsel 
see what problem is so that decision 
will be best that can be had, 

U.S.—Eisenberg v. Smith, C.A.Pa., 
263 F.2d 827. 

(2) Purpose of Rule requiring that 
specific grounds be stated in motion 
for directed verdict is to apprise 
court of movant's position. 

U S —Randolph v. Employers Mut. 
Liability Ins. Co. of Wis., C.A.Mo., 
260 F.2d 461. 

B8n.sou for requirement 

Specific grounds for motion for di¬ 
rected verdict are required so that 
judgment may not be entered on a 
ground which could have been met 
with proof if it had been suggested 
when motion was made. 

U.S.—Ryan Distributing Corp. v. 
Caley, C.C.A.Pa., 147 F.2d 138, cer¬ 
tiorari denied 66 S.Ct. 1199, 325 U. 
S. 859, 89 L.Ed. 1979. 

90. U.S.— Jones Truck Lines, Inc. v. 
Argo, C.A.Ark., 237 F.2d 649—^At¬ 
lantic Greyhound Corporation v. 
McDonald, C.C.A.N.C, 125 F.2d 849. 

Particular motions held insufficient 
(1> Request by plaintiffs for a 


charge to jury that on basis of evi¬ 
dence and applicable law they are di¬ 
rected to find a verdict for plaintiffs 
did not meet requirements of Rule 
that a motion for directed verdict 
must state specific grounds therefor. 
U.S.—Eisenberg v. Smith, C.A.Pa., 263 

P.2d 827. 

(2) Under Rule providing that mo¬ 
tion for directed verdict shall state 
specific grounds therefor, motion on 
ground that plaintiff failed to prove, 
by substantial evidence, claim on 
which relief could be granted and 
failed to prove any actionable negli¬ 
gence was not specific. 

U.S.—^Railway Exp. Agency, Inc. v. 

Epperson, C.A.Mo., 240 P.2d 189. 

(3) In action against insurer to re¬ 
cover amounts of judgment obtained 
by plaintiff against insured in prior 
state proceeding, ground of plaintiff’s 
motion for directed verdict that evi¬ 
dence failed to establish that insured 
failed to co-operate were not broad 
enough to cover contention that in¬ 
sured was excused from co-operation 
by reason of insurer's prior breach 
of contract to reimburse insured for 
expenses incurred in attending trial. 
U.S.—Randolph v. Employers Mut. 

Liability Ins. Co. of Wisconsin, C. 

A.Mo., 260 F.2d 461. 

91. U.S.—^Weinkle v. Osterneck, D.C. 

Pa., 139 F.Supp. 381. 

Rule held iuapplicalble 

Defendant's refused instructions 
which had no application to the two 
cases wherein the plaintiffs' injuries 
were involved, but which each relat¬ 
ed to cases brought in representative 
capacity for death of plaintiffs' dece¬ 
dents, could not be regarded as hav¬ 
ing effect of motion for directed ver¬ 
dict thus raising issue of contribu¬ 
tory negligence. 


U.S.—Johnson v. Chesapeake & O. Ry. 
Co., C.A.Ind., 227 F.2d 858. 

92. U.S.—Ryan Distributing Corp. v. 
Caley, C.C.A.Pa, 147 F.2d 138, cer¬ 
tiorari denied 65 S.Ct. 1199, 325 
U.S. 859, 89 L.Bd. 1979—Virginia- 
Carolina Tie & Wood Co. v. Dun¬ 
bar, C.C.A.N.C., 106 F.2d 383. 

93. U.S.—^Virginia-Carolina Tie & 
Wood Co. V. Dunbar, supra. 

94. U.S.—^Pickering v. Corson, C.C.A. 
Ill., 108 F.2d 546. 

U. S. V. 363 Cases, More or Less, 
Mountain Valley Mineral Water, D. 
C.Ark., 143 F.Supp. 219, reversed on 
other grounds, C.A., 247 F.2d 473. 

Mullen V. Fitz Simons & Con¬ 
nell Dredge & Dock Co., D.C.Ill., 11 
F.R.D. 348, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 191 F.2d 82, certiorari denied 
72 S.Ct. 173, 342 U.S. 888, 96 L.Ed. 
666 , 

Counsel’s answer to court’s question 
Federal Rule requiring motion for 
directed verdict to state specific 
grounds therefor was sufficiently 
complied with where defendant’s 
counsel stated in response to court’s 
question that counsel thought verdict 
should be directed for failure of evi¬ 
dence to prove the negligence alleg¬ 
ed in complaint. 

U.S.—^Dowell, Inc., v. Jowers, C.C.A. 
La., 166 F.2d 214, 2 AL.R.2d 442, 
certiorari denied 68 S.Ct. 1346, 334 
U.S. 832, 92 L.Ed. 1759. 

95. U.S.—^Dawson v. McWilliams, C. 
C.A.Tex., 146 F.2d 38. 

96. U.S.—^Dawson v, McWilliams, 
supra. 

Statement held sufficient 
U.S.—Dawson v. McWilliams, supra. 
Sufficient statement on prior motions 
In action against air line for death 
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§ 973. Effect of Motion 

A motion for a directed verdict is not a waiver of a 
trial by jury, even though all parties have so moved. A 
motion for a directed verdict raises the same questions 
as a motion to dismiss or a motion for judgment not¬ 
withstanding the verdict. 

Under Federal Rules of Civil Procedure, Rule 
50 (a), 28 U.S.C.A., a motion for a directed verdict 
not granted is not a waiver of a trial by jury,^7 even 
though all parties to the action have moved for 
such verdicts.^s 

Where both parties move for a directed verdict 
after all the evidence is in and it is apparent that 
there is no disputed issue of fact, the court may 
take the case from the jury and make its own deter¬ 
mination in the case.®^ 

Additional evidence after discharge of jury. 
Where at the close of all the evidence both parties 
moved for a directed verdict, and the court decided 
there was no question for the jury and discharged 
the jury, the court could permit the introduction of 


additional evidence under certain conditions.^ 

Effect of other motions compared. Where a mo¬ 
tion for a directed verdict is made at the close of 
plaintiff’s case, it raises the same question as that 
raised by a motion to dismiss, that is, it charges 
that on the facts and the law plaintiff has shown no 
right to relief.2 Similarly, questions raised by a 
motion for a directed verdict are the same as those 
raised by a motion for judgment notwithstanding the 
verdict.3 

§ 974. Abandonment or Waiver of Motion 

A motion for a directed verdict, or the right to in¬ 
sist on it, may be lost by waiver or abandonment, as 
where a defendant, whose motion at the close of plain- 
tiiTs case was denied, proceeds to introduce evidence 
and fails to make a motion at the close of all the evi¬ 
dence. 

Where the conduct of a party manifests such an 
intention, a motion for a directed verdict, or the 
right to insist on it, may be lost by waiver or aban- 


of passengers, wherein air line, at 
outset and in motions for directed 
verdicts at close of plaintiffs’ case, 
urged that there could be no recov¬ 
ery in excess of Warsaw Convention 
limitation, and raised contention 
again at close of all evidence, that 
motion at close of all evidence made 
no specific reference to one of the de¬ 
ceased passengers did not deprive tri¬ 
al court of power to set aside verdict 
and direct judgment for plaintiffs for 
limited recovery for all deaths. 
U.S.-Grey v. American Airlines, C.A. 
N.T., 227 F.2d 282, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 L.Ed. 
855. 

Written and oral motions 

Where defendant made a motion 
orally for directed verdict at conclu¬ 
sion of all evidence, and the motion 
was directed to all three accounts of 
the complaint, and later a written 
motion for directed verdict was made 
only as to counts one and two, and 
omission of count three was inad¬ 
vertent, motion for directed verdict 
as to count three was before the 
court. 

U.S.—^Mullen v. Pitz Simons & Con- j 
nell Dredge & Dock Co., D.C.Ill., j 
11 P.R.D. 348, affirmed in part and 
reversed in part on other grounds, 
C.A., 191 F,2d 82, certiorari denied 
72 S.Ct, 173, 342 U.S. 888, 96 L.Ed. 
666 . 

97. U.S.—Vilter Mfg. Co. v. Rolaff, 
C.C.A.MO., 110 P.2d 491. 

98. U.S.—Vandevander v. U. S., C.A. 
Miss., 172 F.2d 100—Starfred Prop¬ 
erties V. Ettinger, C.C.A.N'.y., 131 
P.2d 675—Vilter Mfg. Co. v. Rolaff, 
C.C.A.MO., 110 P,2d 491—U. S. v. 
Brown, C,C.A.S.C., 107 F.2d 401. 


I Effect of motion by both parties for 
I directed verdict as waiver of jury 
trial generally see Trial § 256. 

Denial of motions 

In the federal district court, denial 
of motions of both parties for direct¬ 
ed verdicts does not take case from 
jury. 

U.S.—Weiss V. Johnson, C.A.N.Y., 206 
P.2d 350, certiorari denied 74 S.Ct. 
310, 346 U.S. 924, 98 D.Ed. 417. 

Prior to Federal Buies of Civil Pro¬ 
cedure 

(1) Prior to adoption of the Fed¬ 
eral Rules of Civil Procedure, a mo¬ 
tion for direction of verdict made 
by both parties constituted a with¬ 
drawal of the case from the jury, 
unless the motion was coupled with 
a reservation of the right to have the 
issue tried by the jury if the motion 
to direct was denied. 

U.S.—Lyon v. Mutual Benefit Health 
& Accident Ass’n, Ark, 59 S.Ct. 297, 
305 U.S. 484, 83 L.Ed. 303, rehearing 
denied 59 S.Ct. 459, 306 U.S. 667, 
83 L.Ed. 1062. 

Burke Grain Co. v. St. Paul-Mer- 
cury Indemnity Co., C.C.A.S.D., 94 
F.2d 458, certiorari denied 58 S.Ct. 
765, 303 U.S. 661, 82 L.Ed. 1120— 
Blackburn Const. Co. v. Cedar Rap¬ 
ids Nat. Bank, C.C.A.OkI., 37 F.2d 
865, certiorari denied 50 S.Ct. 409, 
281 U.S. 755, 74 L.Ed. 1165. 

(2) Arkansas procedural rule au¬ 
thorizing court to give a peremptory 
instruction for one party when other 
party moves at conclusion of evi¬ 
dence for peremptory instruction, as 
if case had been submitted to the 
court, does not deprive moving party 
of right to trial by jury. 
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U.S.—Lyon v. Mutual Benefit Health 
& Accident Ass*n, supra. 

(3) However, the practice of with¬ 
drawing case from jury when both 
parties move for directed verdict was 
abolished by Rules of Civil Proce¬ 
dure permitting trial court to re¬ 
serve decision on motion for direct¬ 
ed verdict until after jury have re¬ 
turned verdict. 

U.S.—Zaks V. Elliott, C.C.A.S C., 106 
P2d 425. 

99. U.S.—^Axt V. London & Lanca¬ 
shire Indemnity Co. of America, D. 
C.Wis., 42 F.Supp. 1013, affirmed, C. 
C.A., 131 F.2d 370. 

1. la attorney’s action on contingent 
fee contract, wherein both parties 
moved for direction of verdict and 
court determined that there was no 
question for jury and that motions 
would be treated as if each was a 
motion for judgment, and there was 
no evidence to support client’s con¬ 
tention that contract was unfair, de¬ 
fendant would be given opportunity 
to present evidence that amount of 
contingent fee was excessive and un¬ 
reasonable, provided notice of inten¬ 
tion to present such evidence, con¬ 
taining summary thereof, be served 
and filed within ten days. 

U.S.—Gray v. Joseph J. Brunetti 
Const. Co.. D.C.N.X, 159 F.Supp. 
417, supplemented 161 F.Supp. 151. 

2. U.S.—Kingston v. McGrath, C.A. 

* Idaho, 232 F.2d 495, 54 A.L.R.2d 

267. 

3. U.S.—Shaw V. Edward Hines 
Lumber Co., aA.IlL, 249 F.2d 434. 

Questions raised by motion for judg¬ 
ment notwithstanding verdict see 
infra § 1219. 
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donment.'^ Thus, where defendant’s motion for a 
directed verdict at the close of plaintiff’s evidence is 
denied, or decision thereon is reserved, and defend¬ 
ant then proceeds to introduce evidence on the mer¬ 
its of the case, he thereby waives the motion, or 
whatever right he had under it, or the error, if any, 
in such denial,5 particularly where his subsequent 
conduct confirms such waiver,^ as w^here he subse¬ 
quently fails to make a motion for a directed ver¬ 
dict at the close of all the evidence.'^ 

On the other hand, the fact that defendant pre¬ 
sented his proof after the court overruled his mo¬ 
tion for a directed verdict at the close of plaintiff’s 
testimony does not waive the right to renew the mo¬ 
tion after all the evidence is in,® 

§ 975. Consideration and Determination 

In passing on a motion for a directed verdict, the 
court must decide whether there is any substantial tes¬ 
timony to make out a submissible case, that is, evidence 


from which the Jury could find for the party against 
whom the direction of a verdict is sought, or which 
would authorize a verdict against movant; and the ques¬ 
tion so presented is one of law, and involves no weigh¬ 
ing of evidence by the court. 

In passing on a motion for a directed verdict, the 
question is raised, and the court must decide, wheth¬ 
er there is any substantial testimony to make out a 
submissible case,^ that is, whether there is substan¬ 
tial evidence from which the jury could find for the 
party against whom the direction of a verdict is 
sought,or whether there is any evidence which, if 
believed, would authorize or sustain a verdict against 
the movant.The test is not whether the evidence 
brings conviction to the mind of the trial judge^^ 
but IS whether the evidence to support a directed 
verdict is so conclusive that the trial court in the 
exercise of a sound discretion could not sustain a 
verdict for the other party.^® 

Accordingly, on defendant’s motion for a directed 
verdict, as at the close of plaintiff’s evidence, the 


4. Conduct lield not to constitute 
waiver 

Plaintiffs, who consistently insist¬ 
ed that their motion for directed ver¬ 
dict be granted and after return of 
verdict insisted that judgment be en¬ 
tered notwithstanding adverse ver¬ 
dict, did not waive right to urge that 
district court erred in denying motion 
for directed verdict, irrespective of 
state practice. 

U.S.—U S., to Use of Merchants & 
Manufacturers Securities Co. v, 
Johnson, C.CAMo., 98 F.2d 462, 

5. US —Greyhound Corp. v. Blakley, 
C.AAVash., 262 P.2d 401—Travelers 
Ins. Co. V. Stanley, C.A.La., 252 P. 
2d 115—Newman v. Brengle, C.A. 
Ind , 250 F.2d 660, certiorari denied 

78 S.Ct. 916. 356 U.S. 951, 2 L.Bd. 
2d 844—Godwin v. Brown, CA.Ark, 
249 F.2d 356—Fleming v. Lawson, 
C A.Wyo., 240 F.2d 119—O'Malley v. 
Cover, CANeb., 221 F.2d 156— 
Home Ins. Co. of New York v, Dav¬ 
ila, C.A.Puerto Rico, 212 F.2d 731 
—^Auto Transport v. Potter, C.A. 
Mo., 197 F-2d 907—Capital Transp. 
Co. V. Compton, C,A.Ark., 187 P.2d 
844—Boston Ins. Co. v. Fisher, C. 
A.Mo., 185 F.2d 977—Boulter v. 
Commercial Standard Ins. Co., C. 
A.Cal., 175 F.2d 763—Minnehaha 
County, S. D., v. Kelley, C.C.A.S.D., 
150 F.2d 356—Geo. D. Horning, Inc., 
V. McAleenan, C.C.A.Va., 149 P.2d 
561, certiorari denied 66 S-Ct. 142, 
326 U.S. 761, 90 D.Ed. 458. 

D.C.—Blake v. Trainer, 148 P.2d 10, 

79 U.S.App.D.C. 360. 

6. Joinder in req.uest for submis¬ 
sion of case 

In action by taxpayer against Dis¬ 
trict Internal Revenue Collector for 
recovery of alleged overpayment of 
income taxes, district court did not 


err in failing to direct verdict for de¬ 
fendant, where defendant had waived 
his motion for directed verdict by in¬ 
troduction of evidence and where de¬ 
fendant had also Joined in request 
that controlling issue in case be sub¬ 
mitted to jury. 

U.S.—O’Malley v. Cover, C.A.Neb., 
221 P.2d 156. 

7. U.S.—^American Nat. Bank & 
Trust Co. V. Dean, CATenn, 249 
P.2d 82—Fleming v. Dawson, CA 
Wyo, 240 F.2d 119—O’Malley v. 
Cover, C.A.Neb., 221 F.2d 156— 
Ruud V. American Packing <& Pro¬ 
vision Co., C.A.Idaho, 177 P.2d 538. 

8. U.S—^Monolith Portland Midwest 
Co. V. Western Public Service Co., 
C.C.A.Wyo., 142 F.2d 857. 

9. U.S,—Porter v. Haines, D.C.Mo, 
68 P.Supp. 540. 

10. U.S.—Phipps V. N. V. Neder- 
landsche Amerikaansche Stoom- 
vart, Maats, C.A.Or., 259 P.2d 143 
—New York, N. H. & H. R. Co. v. 
Dox, C.A.Mass., 249 F.2d 572—Ste¬ 
phenson V. Stemhauer, C.A.N.D., 
188 P.2d 432—^Wright v. Grain 
Dealers Nat. Mut. Fire Ins. Co., C. 
A.Va., 186 F.2d 956—Watkins v. 
Oaklawn Jockey Club, C.A.Ark., 183 
F.2d 440—McKay v. Costigan, C.A, 
Ill,, 179 F2d 125—Channell v, 
Sampson, C.C A.Mass., 108 P.2d 315. 

Gillespie v. Wmdust, D.C.Alaska, 
143 F.Supp. 555—Lovejoy v. Mon- 
ongahela Connecting R. Co., D.C. 
Pa., 137 F.Supp. 42—^Martin v. 
Reynolds Metals Co., D.C.Or., 135 
F.Supp. 379, affirmed, C.A., 258 P. 
2d 321, certiorari denied 79 S.Ct. 
66, 358 U.S. 840, 3 DEd.2d 76— 
Continental Grain Co. v. Simpson 
Feed Co., D.C.Ark., 102 F.Supp. 354, 
modified on other grounds, C.A., 199 
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F 2d 284—Denny v. Montour R. Co., 
D.C Pa., 101 P.Supp. 735—Frabutt 
V. New York, C. & St. L. R. Co , D 
C Pa , 88 P Supp. 821—^^Vhitmarsh 
V. Pennsylvania R. Co., D C Pa, 61 
FSupp. 850. 

Direction of verdict in cases involv¬ 
ing negligence and related issues 
see supra § 967. 

11. U S.—Audirsch v. Texas & Pac. 
Ry. Co, C.A.La., 195 F 2d 629— 
Heller v. Select Lake City Theatre 
Operating Co, CA.Ill., 187 F.2d 649 
—Marsh v. Illinois Cent. R. Co., C. 
A.M1SS., 175 P.2d 498. 

Thomas v. Conemaugh Black 
Lick R. R., D.C.Pa., 133 F.Supp. 
533, affirmed, C.A., 234 F.2d 429— 
Browder v. Cook, D.C.Idaho, 59 F. 
Supp 675. 

Sattler v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.La., 18 F.R.D. 
271. 

12. U S.—De Zon v. American Pres¬ 
ident Lines, C.C.ACal, 129 P,2d 
404, affirmed 63 S Ct. 814, 318 U.S. 
660, 87 L.Ed. 1065, rehearing de¬ 
nied 63 set. 1025, 319 US. 7S0, 87 
L Ed. 1725—Deere v. Southern Pac. 
Co., C.C.A.Or., 123 P.2d 438, certio¬ 
rari denied 62 S.Ct. 916, 315 U.S. 
879, 86 L.Ed. 1217. 

13. U.S.—Bateman v. Donovan, C.C. 
A.Mont., 131 P.2d 759—De Zon v. 
American President Lines, C.C.A. 
Cal., 129 P.2d 404, affirmed 63 S.Ct. 
814, 318 U.S. 660, 87 L.Ed. 1065, re¬ 
hearing denied 63 S.Ct. 1025, 319 U. 
S. 780, 87 L.Ed. 1725—Warren v. 
Haines, C.C.A.N.J., 126 F.2d 160, 
certiorari denied 62 S.Ct. 1279, 316 
U.S. 688, 86 L.Ed. 1760—^Deere v. 
Southern Pac. Co., C.C.A.Or., 123 
F.2d 438, certiorari denied 62 S.Ct. 
916, 315 U.S. 879, 86 L.Ed. 1217. 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


•question is, and the court must determine, whether 
the evidence makes out a case on which the law 
affords relief,that is, from which a fair-minded 
jury might legitimately return a verdict for plain¬ 
tiff,^^ whether there is any evidence which would 
authorize or justify a verdict against defendant, 
or whether there is any substantial proof to sustain 
the material elements of plaintiff’s allegations,^" 
or, as is also so in the case of a motion by defendant 
for judgment notwithstanding the verdict, as ap¬ 
pears infra § 1222, whether there is a total failure 
or lack of evidence to prove any necessary element 
of plaintiff’s case.^S 

Whether the existence of a variance between a 
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party’s pleading and proof will warrant a directed 
verdict may depend on the nature of the variance. 

The direction of a verdict in negligence cases 
is discussed supra § 967. 

Question of law; function of court. A motion 
for a directed verdict presents to the court a ques¬ 
tion of law, as to whether the evidence is sufficient 
to authorize the submission of the case to the jury 
and the trial court in considering such motion does 
not exercise any discretion, but makes only a ruling 
of law.2i Thus, on a motion for a directed verdict 
it is not the function of the federal district court to 
weigh the evidence or judge its credibility or deter¬ 
mine its preponderance ;-2 and a direction of verdict 


14. U.S—Hunt V. Bradshaw. C A.N. 

C. , 251 F 2d, 103—Meyonberg- v, 

Pennsylvania R. Co . C C A N.J.. 165 
F.2d 50—Roth v. Swanson, C C.A. 
Minn, 145 F.2d 262—Schad v. 
Twentieth Century-Fox Film Cor¬ 
poration, CGAPa, 136 F.2d 991. 

Solomon v. White Motor Co., D.C. 
Pa, 153 F.Supp. 917. 

15. U.S —Smith V. Remauer Oil 
Transport. Inc., C.A.Mass., 256 F.2d 
646, certiorari denied 79 S Ct. 133, 
35S US. 889. 3 LEd.2d 117. 

Judge’s individual opinion as imma¬ 
terial 

It IS not enough for judge to de¬ 
termine whether he, individually, if 
he were sitting on the jury, would 
draw the inference of causal negli¬ 
gence, but to a considerable extent 
judge must be tolerant of differences 
of opinion, and he must recognize the 
possibility that, whatever might be 
his own view, other fair-minded men 
might reasonably arrive at a con¬ 
trary conclusion, and often there are 
questions of degree, in which it is 
particularly hard for judge, in exer¬ 
cising such preliminary judgment, to 
exclude altogether the personal equa¬ 
tion. 

U.S.—Smith V. Reinauer Oil Trans¬ 
port, Inc., supra. 

16. U.S—Goodall Co. v. Sartin, C.C. 
A.Tenn., 141 P.2d 427, certiorari de¬ 
nied 65 S.Ct 34, two cases, 323 U. 
S. 709, 89 L.Ed. 571. 

Dunn v. Conemaugh & Black 
Lick R. R., D.C.Pa., 162 F Supp. 324 
—Whitfield V. Earl E. Knox Co., 

D. C.Pa., 144 F.Supp. 244—LaBuff v. 
Texas & H. O. R. Co., D.C.La., 126 
F.Supp. 759—Crouse v. Knights 
Life Ins. Co. of America, D.C.Pa., 
124 F.Supp. 668—Beattie v. Monon- 
gahela R. Co., D.C.Pa., 122 F.Supp. 
803—California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed. C.A., 184 F.2d 517. 

17. U.S.—Collins v. Neal, C.A.IIL, 
219 F.2d 238—Merkel v. Carter Car¬ 
buretor Corp., C.A.Mo., 175 F.2d 
323. 


Malone v. Suburban Transit Co , 
DCS.C, 64 F.Supp. 859, affirmed, 
C.C.A., 156 F 2d 422. 

Proof of cause of actiou 

Question presented by a motion for 
directed verdict in favor of defend¬ 
ant is whether a cause of action has 
been proved. 

U.S —Clay County Cotton Co. v. 
Home Life Ins. Co. of New York, 
CCA.Ark., 113 P.2d 856. 

18. U.S.—Louisville & N. R. Co. v 
Rochelle, C.A.Tenn., 252 F 2d 730 
—Willits V. Yellow Cab Co. C A. 
Ill., 214 F.2d 612—MacKay v. Costi- 
gan, C.A Ill, 179 F 2d 125. 

McKay Corp. v. Home Ins. Co., D. 
Cind., 146 F.Supp 124. 

19. U S.—Miller v. Advance Transp. 
Co., C.C.A.I11, 126 F.2d 442, certio¬ 
rari denied 63 S.Ct. 32, 317 U.S. 641, 
87 L.Ed. 516. 

Directed verdict warrauted 

Verdict should have been directed 
for plaintiff, where defendants’ 
counterclaim did not state the cause 
of action proved. 

U.S.—Kennedy Lumber Co. v, Rick- 
born. C.C.AS.C, 40 F.2d 228. 
Directed verdict denied 

In automobile occupants’ action for 
injuries sustained in collision with 
truck, where occupants’ allegation 
that collision occurred outside limits 
of village was expressly admitted in 
truck owner’s answer, motion of 
truck owner, w'ho contended that evi¬ 
dence disclosed that the collision oc¬ 
curred within incorporated limits of 
village, for directed verdict because 
of variance between allegations and 
proof, was properly denied. 

U.S.—^iVIiller v. Advance Transp. Co., 
C,C.A.I11., 126 F.2d 442, certiorari 
denied 63 S.Ct 32, 317 U.S. 641, 87 
L.Ed. 516. 

20. U.S.—Roche V. New Hampshire 
Nat. Bank, G.A.N.H., 192 F.2d 203 
—Marsh v. Illinois Cent. R. Co., C. 
A.Miss., 175 F.2d 498—Schad v. 
Twentieth Century-Pox Film Cor¬ 
poration, C.C.A.Pa., 136 F.2d 991, 
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Dunn V. Conemaugh & Black 
Lick R. R, D.C.Pa., 162 F.Supp. 
324—McKay Corp. v. Home Ins. 
Co, D.C.Ind., 146 F.Supp. 124— 
Whitfield V. Earl E. Knox Co., D C. 
Pa., 144 F Supp. 244—Love joy v. 
Monongahela Connecting R. Co., D. 
C.Pa, 137 FSupp. 42—Thomas v. 
Conemaugh Black Lick R R., D C. 
Pa, 133 F.Supp. 533, affirmed, C A.. 
234 F.2d 429—Crouse v. Knights 
Life Ins. Co. of America, DC.Pa., 
124 FSupp. 668—Beattie v. Monon¬ 
gahela R. Co., D.C Pa., 122 FSupp 
803—Denny v. Montour R. Co , D C. 
Pa., 101 F.Supp. 735—California 
Fruit Exchange v. Henry, D.C.Pa., 
89 FSupp. 580, affirmed, C A., 184 
F.2d 517—Frabutt v. New York, O. 
Sz St L. R. Co, D.C.Pa., 88 FSupp. 
821. 

Sattler v. Great Atlantic & Pa¬ 
cific Tea Co., D.C.La., 18 F.R.D. 
271. 

21. U S.—Marsh v. Illinois Cent R. 
Co, C.A Miss., 175 F.2d 498. 

Dunn V. Conemaugh Black Lick 
R R., DC.Pa., 162 F.Supp 324— 
Whitfield V. Earl E. Knox Co, D.C. 
Pa, 144 FSupp. 244—Lovejoy v. 
Monongahela Connecting R. Co., D. 
C.Pa., 137 F.Supp. 42—Thomas v. 
Conemaugh Black Lick R. R., D C. 
Pa., 133 F.Supp. 533, affirmed, C.A, 
234 F 2d 429—Crouse v. Knights 
Life Ins. Co of America, D.C.Pa., 
124 F.Supp. 668—Beattie v. Monon¬ 
gahela R. Co., D.C.Pa., 122 FSupp. 
803—Denny v. Montour R. Co., D. 
C.Pa., 101 F.Supp. 735—California 
Fruit Exchange v. Henry, D C.Pa., 
89 F.Supp. 580, affirmed, C.A., 181 
F.2d 517—Frabutt v. New York, C. 
& St L. R, Co., D.C.Pa., 88 F. 
Supp. 821. 

22. U.S.—Hobart v. O'Brien, C.A. 
Mass, 243 F.2d 735, certiorari de¬ 
nied 78 S.Ct 42, 355 U.S. 830, 2 L. 
Ed.2d 42, rehearing denied 78 S Ct. 
139, 355 U.S, 879, 2 L.Ed.2d 110— 
Teets V. Chicago, S, S. & S. B. R, 
R., C.A.I1I., 238 F.2d 223—Ameri¬ 
can Fidelity & Cas. Co. v. Drexler, 
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involves no appraisal of the weight or credibility of 
the evidence or any finding of facts.^S The court 
does not substitute its judgment for that of the 
jury. 

An issue of fact should be taken away from the 
jury, and a verdict directed with respect to it, only 
if it is clear that the matter should be determined 
as a question of law,25 that is, if as a matter of law, 
on the evidence presented, movant is entitled to a 
judgment in its favor.26 In case of doubt it is the 
recognized procedure to submit an issue of fact to 
the jury.2 

Direction of verdict for party having burden of 
proof. Where the evidence warrants it, a federal 
judge can direct a verdict for either party, even the 
party who has the burden of proof,2S although a 
directed verdict in favor of the party having the 
burden of proof is infrequent.29 

Motion for new trial distinguished. The rule 


governing the disposition of a motion for a directed 
verdict differs from that applicable on a motion for 
a new trial,S0 in that the motion for a directed ver¬ 
dict must be based on the absence of any evidence 
to warrant submission of the case to the jury, while 
the motion for new trial may be granted because 
the trial court concludes that the verdict is merely 
against the greater weight of the evidence.^^ How¬ 
ever, where circumstances warrant it, as where it 
appears that a party was unable properly to prepare 
his case, the court may grant the other party’s mo¬ 
tion for a new trial, rather than his motion for a 
directed verdict, in the interest of justice.22 

§ 976. - Construction of Evidence 

On a motion for a directed verdict, the evidence 
must be taken in the light most favorable to the party 
against whom the directed verdict is sought, and such 
party must be accorded all reasonable intendments and 
inferences favorable to him. 

In passing on a motion for a directed verdict, the 


C. A.La, 220 F.2d 930—MacKay v. 
Costi^an, C.A.IH., 179 F.2d 125. 

Martin v. Reynolds Metals Co., 

D. C.Or., 135 F.Supp. 379, affirmed, 
C.A., 25S P.2d 321, certiorari de¬ 
nied 79 set. 66, 358 U.S. 840, 3 L. 
Ed 2d 76—LaBuft v. Texas & IST. O. 

R. Co., D.C.La., 126 F.Supp. 759— 
Montrose v. Nelson, D.C N J., 79 
F.Supp. 443, reversed on other 
grounds, C.A., 175 F.2d 1021. 

Wo question of law presented 

Failure of proof by “preponder¬ 
ance” as ground for motion to direct 
verdict presents no question of law 
for the court. 

U S.—^Duncan v. Montgomery Ward 
& Co., C.CA.Ark., 108 F.2d 848. mo¬ 
tion denied Montgomery Ward & 
Co. V. Duncan, 60 S Ct. 1073, 310 
U.S. 612, 84 L.Ed. 1389. 

23. U.S.—^Teets v. Chicago, S. S. & 

S. B. R. R., C.A.I11., 238 F.2d 223— 
Schad V. Twentieth Century-Fox 
Film Corporation, C.C.A.Pa., 136 
F.2d 991- 

Colonial Oil Co. v, American Oil 
Co., D.C.S.C., 43 F.Supp. 718, re¬ 
versed on other grounds, C.C.A., 130 
P.2d 72, certiorari denied 63 S.Ct. 
159, 317 U.S. 679, 87 L.Ed. 546. 

24. U.S.—^Wilson v. Bailey, C.A.N.M., 
257 F.2d 352—State of Washing¬ 
ton V. U. S., C.A.Wash., 214 F.2d 
33, certiorari denied 75 S.Ct. 86, 
348 U.S. 862, 99 L.Ed. 679. 

Kimmel v. Yankee Dines, Inc., D. 
C.Pa., 125 F.Supp- 702, affirmed, C. 
A., 224 P.2d 644. 

25. D.C.—^Miller v. Pennsylvania R. 
Co., D.C., 161 F.Supp. 633. 

26. D.C.—Childs v. Radzevich, 139 
F.2d 374, 78 U.S.App.D.C. 235. 

Miller v. Pennsylvania R« Co., D. 
C., 161 F.Supp. 633. 


27. D C.—Miller v. Pennsylvania R. 
Co., supra. 

28. U.S—U. S. V. Grannis, C.A.N.C., 
172 P.2d 507, certiorari denied 69 
S.Ct. 1160, 337 U.S. 918, 93 L.Ed. 
1727. 

Baltimore Gas & Elec. Co. v. U. 
S. Fidelity & Guaranty Co., D.C. 
Md., 166 F.Supp. 703. 

Affirmative defense 

Rule that a peremptory instruc¬ 
tion directing verdict is proper only 
when but one inference can be drawn 
from evidence applies with equal 
force to an affirmative defense by de¬ 
fendant as well as in other cases. 
U.S.—^Nelson v. Brames, C.AWyo., 
253 F.2d 381. 

Test of evidence 

(1) In an appropriate situation, 
verdict may be directed in favor of 
party burdened initially with risk of 
nonproduction of evidence but, even 
though motion for directed verdict 
for proponent of an issue is cast in 
same form as when made by defend¬ 
ing party, making of such motion 
requires judge to test body of evi¬ 
dence for its overwhelming effect, not 
for its insufficiency to support a find¬ 
ing, and judge must be able to say 
that there is both sufficient evidence 
to support the finding and insufficient 
evidence to permit a different find¬ 
ing. 

U.S.—^Mihalchak v, American Dredg¬ 
ing Co., C.A.Pa., 266 F,2d 876. 

(2) Trial court, on request, should 
direct verdict for party having bur¬ 
den of proof, if evidence establishes 
facts in his favor so clearly that 
reasonable men could entertain no 
doubt with respect thereto or differ 
as to their significance, especially 
when there is no conflict in evidence. 
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U.S —Norfolk Southern Ry. Co. v. 
Davis Frozen Foods, C.A.N.C., 195 
F.2d 662. 

Impossibility of other inferences 
With respect to direction of verdict 
for party having burden of proof, ul¬ 
timate conclusion that there is no 
genuine issue of fact depends not on 
failure to prove at least enough so 
that controverted fact can be in¬ 
ferred but rather depends on making 
impossible any other equally strong 
inferences once the fact in issue is at 
least inferable. 

U.S.—Mihalchak v. American Dredg¬ 
ing Co., C.A.Pa., 266 F.2d 875. 

29. U.S.—Illinois Terminal R. Co. v, 
Friedman, C.A.Mo., 208 F.2d 675, re¬ 
hearing denied 210 F.2d 229. 

30. U.S.—Snead v. New York Cent. 
R. Co., C.A.W.Va., 216 F.2d 169. 

31. U.S.—Citizens Nat. Bank of Lub¬ 
bock v. Speer, C.A.Tex., 220 F.2d 
889. 

Motion for new trial on ground of 
verdict or findings contrary to law 
or evidence in general see infra §§ 
1072, 1073. 

32. Plaintiff at disadvantage 

Where action was death case un¬ 
der the Jones Act and it appeared 
that plaintiff had been at a disadvan¬ 
tage in preparation of her case, on 
ruling that evidence failed to support 
finding in favor of plaintiff, defend¬ 
ant’s motion for a new trial, rather 
than its request for a directed ver¬ 
dict, would be granted in the interest 
of justice so that every resource 
available to either party could be re¬ 
sorted to for purpose of bringing to 
light all available testimony. 

U.S.—Mercer v. New York Trap Rock 
Corp., D.C.N.Y., 91 F.Supp. 434. 
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evidence must be construed, or its sufficiency deter- all the facts which the evidence offered by such party 
mined, in a special manner.^s Thus, on a motion tends to prove.^^ 
for a directed verdict it is the duty of the court, for 

the purposes of the motion, to accept as true all the Stated otherwise, the evidence must be taken in 
evidence offered by the party against whom the di- the light most favorable to the party against whom 
rected verdict is sought, and to accept as established the directed verdict is sought it is likewise true 


33, Other motions compared and dis- 
ting'nished 

There ]s a difference in the func¬ 
tion of a judge when ruling on a mo¬ 
tion for directed verdict and when 
passing on a motion for a new trial; 
in the former, the trial judge must 
accept the plaintiff’s version as true 
for the purpose of the motion, not¬ 
withstanding the existence of strong 
testimony to the contrary, while in 
the latter case, the trial judge has a 
wider, although not unlimited, lati¬ 
tude, and may set the verdict aside 
where it is against the weight of the 
evidence or to prevent injustice. 

U.S —McCracken v. Richmond P. & P. 
R. Co., C.A.Va., 240 P.2d 484— 
Thomas v. Atlantic Coast Line R. 
Co., C.A.Pla., 223 P.2d 1. 

34. U.S.—Altrichter v. Shell Oil Co., 
C.A.Minn., 263 F 2d 377—Gardner 
V. New York Life Ins. Co., C.A. 
Utah, 253 F.2d 562—Larkin v. May 
Dept. Stores Co., C.A.Pa., 260 P.2d 
948—Continental Cas. Co. v. Rob¬ 
ertson, C.A.Ga., 245 F.2d 604—Mc¬ 
Cracken V. Richmond P. & P. R. 
Co.. C.A.Va., 240 F.2d 484—^P. N. 
Thompson, Inc. v. Anchor Inv. Co,, 
C.A.Va., 239 P.2d 470—Phillips Pe¬ 
troleum Co. V. Gibson, Traders & 
General Ins. Co., Intervenor, C.A. 
Tex., 232 P.2d 13, vacated without 
opinion 77 S.Ct. 16, 352 U.S. 874, 1 
L.Ed.2d 77, rehearing denied 77 S. 
Ct. 220, 352 U.S. 937, 1 L.Ed.2d 169 
—Dunn V. Kansas Gas & Elec. Co., 
C.A.Kan., 227 P.2d 939—Valdosta 
Milling Co. v. Garretson, C.A.FIa., 
217 P.2d 625—Chicago, R. I. & P. 
R. Co. V. Lint, C.A.Minn., 217 P.2d 
279—Swift & Co. V. Morgan & 
Sturdivant, C.A.Ga., 214 P.2d 115, 
49 A.L.R.2d 924—Central Steel 
Tube Co. V. Herzog, C.A.Iowa, 203 
P 2d 544—Cummings v. Whitney, 
C.A.Vt., 203 F.2d 354—Bailey v, 
Slentz, C.A.Kan., 189 P.2d 406— 
Steber v. Kohn, C.C.A,I11., 149 P.2d 
4—Sears, Roebuck & Co. v. Scrog¬ 
gins, C.C.A.MO., 140 F,2d 718—Wor¬ 
cester V. Pure Torpedo Co., C.C.A. 
Ill., 140 P.2d 358—Norfolk South¬ 
ern Ry. Co. V. Swindell, C.C.A.N.C., 
139 F.2d 71. 

Dunn V. Conemaugh Black Lick 
R. R., D.C.Pa., 162 P.Supp. 324— 
Whitfield V. Earl E. Knox Co., D.C. 
Pa., 144 P.Supp. 244—^Lovejoy v. 
Monongahela Connecting R. Co., D. 
C.Pa., 137 P.Supp. 42—Thomas v. 
Conemaugh Black Lick R. R., D.C. 
Pa., 133 P.Supp. 533, afldrmed, C. 
A., 234 P.2d 429—Shealy's, Inc. v. 
Southern Bell Tel. & Tel. Co., D.C. 


S.C., 126 P.Supp. 382—Crouse v. 

Knights Life Ins. Co. of America, 
D.C.Pa., 124 P.Supp. 668—Beattie 
V. Monongahela Co, D.C.Pa., 122 
P.Supp. 803—California Fruit Ex¬ 
change V. Henry, D.C.Pa., 89 P. 
Supp. 5S0, affirmed, C.A., 184 P.2d 
517—Prabutt v. New York, C. & St. 
L. R. Co., D.C.Pa., 88 P.Supp. 821 
—Montrose v. Nelson, D.C.N.J., 79 
P.Supp. 443, reversed on other 
grounds, C.A., 175 P.2d 1021— 

Browder v. Cook, D.C.Idaho, 59 P. 
Supp, 675—^Westphal v. Kansas 
City Life Ins. Co., D.C.Wis., 37 F. 
Supp. 300, reversed on other 
grounds, C.C.A., 126 P.2d 76, certio¬ 
rari denied Westphal v. Kansas 
City Life Ins. Co., Kansas City, 
Mo., 62 S.Ct. 1308, 316 U.S. 705, 86 
L.Ed. 1773, and 62 S.Ct. 1309, 316 

U. S. 705, 86 L.Ed. 1773. 

Sattler v. Great Atlantic & Pa¬ 
cific Tea Co., D-C.La., 18 F.R.D. 
271. 

D.C.—George v. Sears, Roebuck & 
Co., D.C., 36 P.Supp. 633. 

On motion for peremptory instruc¬ 
tion the same rule is followed. 

U.S.—Twin City Hardwood Lumber 
Co. V. Dreger, C.A.Minn., 199 P.2d 
197—Bateman v. Donovan, C.C.A. 
Mont., 131 P.2d 759. 

Zufall V, U, S., D.C.Pa., 36 P. 
Supp. 999, affirmed, C.C.A«, 118 P. 
2d 1014. 

D.C.—Metropolitan Life Ins. Co. v. 
Adams, Mun.App., 37 A.2d 345. 
Under Ohio law, motion for directed 
verdict amounts to admission of all 
facts which evidence tends to prove. 
U.S.—Baltimore & O. R. Co. v. Hen- 
ery, C.A.Ohio, 235 F.2d 770. 

35. U.S.—^Wisconsin Liquor Co. v. 
Park & Tilford Distillers Corp,, C. 
A.I11., 267 P.2d 928—Transconti¬ 

nental Bus System, Inc. v. Taylor, 
C.A.Okl., 265 P.2d 913—U. S. v. 
Bryan, C.A.Pla., 265 P.2d 698—Alt¬ 
richter V. Shell Oil Co., C.A.Minn., 
263 F.2d 377—Smith v. J. C. Pen¬ 
ney Co., C.A.Ind., 261 P.2d 218— 

Commercial Standard Ins. Co. v. 
Feaster, C.A.Kan., 259 P.2d 210— 

Phipps V. N. V. Nederlandsche 
Amerikaansche Stoomvart, Maats, 
C.A.Or., 259 P.2d 143—Kippen v. 

Jewkes, C.A.Utah, 258 P.2d 869— 

Prashker v. Beech Aircraft Corp., 
C.A.Del., 258 P.2d 602, certiorari 
denied 79 S.Ct. 236, 368 U.S. 910, 
3 L.Ed.2d 230—Consolidated Gas & 
Equipment Co. of America v. Car¬ 
ver, C.A.Calo., 257 F.2d 111—Sitta 

V. American Steel and Wire Divi¬ 
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sion of U- S. Steel Corp., C.A. 
Mich, 254 F.2d 12—New York Life 
Ins. Co. V. Dick, CA.ND.. 252 P.2d 
43, reversed on other grounds Dick 
V. New York Life Ins. Co, 79 S.Ct. 
921, 359 U.S. 437, 3 L.Ed 2d 935— 
Hunt V. Bradshaw, C.A.N.C., 251 
F.2d 103—Hanover Fire Ins. Co. of 
N. Y. V. Ivey, C.A S.C., 250 P.2d 110 
—Shaw V. Edward Hines Lumber 
Co. C.A.Ill, 249 F.2d 434—Mounds 
Park Hospital v. Von Eye, C.A. 
Minn., 245 F.2d 756—Continental 
Cas. Co. V. Robertson, C.A.Ga-, 245 
P.2d 604—Hobart v. O’Brien, C.A. 
Mass., 243 P.2d 735, certiorari de¬ 
nied 78 S.Ct. 42, 355 U.S. 830, 2 L. 
Ed.2d 42, rehearing denied 78 S.Ct. 
139, 355 U.S. 879, 2 LEd.2d 110— 
Farrell v. Weinard, C.A.S.C., 241 
F.2d 562—Ralston Purina Co. v. 
Edmunds, C.A.S.C., 241 F.2d 164, 
certiorari denied 77 S Ct. 1059, 353 

U. S. 974, 1 LEd.2d 1136—Webb v. 
Robinson, C.A.S C., 241 P.2d 99— 
McCracken v. Richmond P. & P. R. 
Co., C.A.Va., 240 F.2d 484—Dog- 
gett V. Atlantic Holding Corp., C. 
A.Va., 239 P.2d 156—Patterson v. 
Pennsylvania R. Co., C.A.Mich., 238 
F.2d 645—Soso v. Atlas Powder Co., 
C.A.MO., 238 P.2d 3SS—Teets v. Chi¬ 
cago. S. S. & S. B. R. R., C.A.II1., 
238 P.2d 223—Rhodes v. Boland, C. 
A.S.C., 237 F.2d 492—Brodrick v. 
Derby, C.A.Kan., 236 F.2d 35— 
Southern Ry. Co. v. Madden, C.A-S. 
C., 235 F.2d 198, certiorari denied 
77 S.Ct. 328, 352 U.S. 953, 1 L.Ed.2d 
244—Chicago Great Western Ry. 
Co. V. Casura, C.A.Minn., 234 P.2d 
441—Wellshear v. Brown, C.A.Neb., 
231 F.2d 612—^E. I. Du Pont De Ne¬ 
mours & Co. V. Edgerton, C-A- 
Minn, 231 F.2d 430—Kyle v. Swift 
& Co., C.A.W.Va., 229 P.2d 887— 
Franks v. Groendyke Transport, C. 
A.Kan., 229 P.2d 731—Stern v. Dun¬ 
lap Co., C.A.N.M., 228 P.2d 939— 
Dunn V. Kansas Gas & Elec, Co., 
CA.Kan., 227 F.2d 939—Merchants 
Motor Freight v. Downing, CAl. 
Iowa, 227 P.2d 247—City of Knox¬ 
ville, Tenn. v. Bailey, C.A.Tenn., 
222 P.2d 520—^National Molasses 
Co. V. Herring, C.A.Mo., 221 P.2d 
256—^American Fidelity & Cas. Co. 

V. Drexler, C.A.La„ 220 F.2d 930— 
National Alfalfa Dehydrating <fc 
Mill. Co. V. Sorensen, C.AJNeh, 220 
F.2d 868—Collins v. Neal, C,A.I11., 
219 P.2d 238—^Marshall v. New 
York Cent. R. Co., aA.111., 218 P.2d 
900—^Valdosta Milling Co. v. Gai> 
retson, C.A.Fla., 217 P.2d 626— 
Snead v. New York Cent, R. Co- 
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that the pleadings^® and the evidence^'^ must be 
viewed most strongly against movant. However, 
this does not mean that the courts may ignore un¬ 
contradicted, unimpeached evidence supporting mov¬ 


ant’s position.SS 

All conflicts must be resolved in favor of the 
party against whom the motion is directed and 
all facts and inferences in conflict with the evidence 


CA.W.Va, 216 F.2d 169—Pearl As- 
sur. Co. V. Southern Wood Products 
Co., C A.Ga., 216 P.2d 135, rehearing 
denied 217 P 2d 234—Swift & Co. v. 
IMorgan & Sturdivant, C.A Ga , 214 
P2d 115, 4 9 ALR2d 9 21—Lovas 
V. General Motors Corp., C.A.Ohio, 
212 F.2d 805—Burcham v J. P 
Stevens & Co., C.A.Va , 209 F.2d 35 
—American Cyanamid Co. v. Fields, 
CA.W.Va., 204 F 2d 151—Central 
Steel Tube Co v. Herzog, C.A 
Iowa, 203 F.2d 544—Cummings v 
Whitney, C.A.Vt., 203 P 2d 354— 
Coleman v Graybar Elec. Co., C A. 
Tex, 195 F 2d 374—Landstrom v 
Thorpe, C A.S.D., 189 P 2d 46, 2G 
A E.R 2d 1170, certiorari denied 72 
SCI 37, 342 U.S. 810, 96 L Ed 620 
—Watson V. Southern Bus Lines, 
CATenn., 186 P.2d 981—Northern 
Pac Pcy. Co V. Haugan, C A.Mmn., 
184 F.2d 472—Chicago, R. I. & P. 
R Co. V. Consumers Co-op. Ass’n, 
CA.Kan., 180 P.2d 900, certiorari 
denied 71 S.Ct. 42, 340 US. 813, 95 
L Ed. 598—Long v. Clinton Avia¬ 
tion Co., C.A.Colo., 180 F.2d 665— 
Mandro v. Vibbert, CA.Va, 170 F 
2d 540—George v. Leonard, C A.S. 
C, 169 F.2d 177—Middleton v. Nor¬ 
folk & W. Ry. Co., CC.AN.C., 165 
P.2d 907—Meyonberg v. Pennsyl¬ 
vania R. Co., C.C.A.N.J., 165 F2d 
50—Pilot Life Ins. Co. v. Ayers, 
C.CA.W.Va., 163 F.2d 860—Knott 
Corp. V. Furman, C.C.A.Va., 163 F. 
2d 199, certiorari denied 68 SCI. 
Ill, 332 U.S 809, 92 L.Ed. 387, re¬ 
hearing denied 68 S.Ct. 164, 332 U. 
S. 826, 92 LEd. 401—Atlantic Grey¬ 
hound Corp V. Hunt, C-C.A N.C., 
163 F.2d 117, certiorari denied 68 
S.Ct. 154, 332 U.S. 815, 92 LEd. 
392—Medallion Wine Corp. v. Leg- 
urn, C.C.A.Md, 158 P.2d 428—Cole 
V. American Bridge Co., C.C.A.Ind., 
152 F.2d 157—Baltimore v. Louis¬ 
ville & N. R. Co., C.CA.Va., 146 
P.2d 358—^Dawson v. McWilliams, 
C.C.A.Tex., 146 F.2d 38—Bruns- 
wick-Balke-CoIlender Co. v. Foster 
Boat Co., C.C.A.Mich., 141 F.2d 882 
—Guess V. Montague, C.C.A.S.C., 
140 F 2d 500—Schad v. Twentieth 
Century-Fox Film Corporation, C. 
C.A.Pa., 136 F.2d 991—Dickerson v. 
Franklin Nat. Ins. Co. of New 
York, N. Y., C.C.A.W.Va., 130 F.2d 
35—Smails v. O'Malley, C.C.A.Neb., 
127 F.2d 410—Warren v. Haines, C. 
C.A.N.J., 126 F.2d ICO, certiorari de¬ 
nied 62 S.Ct. 1279, 316 U.S. CSS, 86 
L.Ed. 1760—^^tna Casualty & Sure¬ 
ty Co. V. Yeatts, C.C.A.Va., 122 P,2d 
350—Conowingo Power Co. v. State 
01 Maryland, to Use of Marshall, 
aC.A.Md., 120 F.2d 870—Colonna, 


V. Merchants & Miners Transp. Co., 
C.C.A.Va., 112 F.2d 612—Baltimore 
& O. R. Co V. Joseph, C.CAOhio, 
112 P.2d 518, certiorari denied 61 
S.Ct. 551, 312 U.S. 682, 85 L.Ed 
1121, rehearing denied 61 S Ct. 710, 
312 U S. 714, 85 L.Ed. 1144—South¬ 
ern Fruit Distributors v. Fulmer, 
C.CA.Va., 107 P.2d 456—Garrison 
V. U. S, C.C.AS.C., 62 F2d 41— 
Perucca v. Baltimore <& O, R Co , 

C. CA.Pa., 35 F.2d 113, certiorari 
denied Baltimore & O. R. Co. v 
Perucca, 50 S Ct. 236, 281 U.S. 721, 
74 L.Ed. 1139—Contrella v. Balti¬ 
more & O. Ry. Co., C.C.APa, 35 P. 
2d 113, certiorari denied Baltimore 
& O. R. Co. v. Contrella, 50 S.Ct. 
236, 281 U.S. 721, 74 L.Ed. 1139. 

Wilson V. Nu-Car Carriers, Inc., 

D. C.Pa., 158 F.Supp. 127, affirmed, 

C.A., 256 F.2d 332—Anderson v. 

General Motors Corp, D.C.Wash., 
154 F.Supp. 927, motion denied 161 
P Supp. 668—Solomon v. White Mo¬ 
tor Co , D.C Pa , 153 F.Supp, 917— 
McKay Corp. v. Home Ins. Co., D. 

C. Ind., 146 F.Supp. 124—Butler v. 
General Motors Corp., D.C.N.Y., 143 
F.Supp. 461, affirmed, C.A,, 240 P 2d 
92—Brunner v. Minneapolis, St. P. 
& S. S. M. li. Co., D.C.Wis , 139 F. 
Supp. 424, affirmed, C.A., 240 P.2d 
608—Masiglowa v. New York, C. & 
St. L. R. Co., D.C.Ohio, 135 F.Supp. 
816, affirmed, C.A., 237 P.2d 917, 
certiorari denied 77 S.Ct. 562, 352 

U. S. 1003, 1 L.Ed.2d 548—Martin v. 
Reynolds Metals Co., D.C.Or., 135 
F.Supp. 379, affirmed C.A., 258 P.2d 
321, certiorari denied 79 S.Ct, 66, 
358 U.S. 840, 3 L.Ed 2d 76—Bengt- 
son V. Travelers Indem. Co., D.C. 
La., 132 F.Supp. 512, affirmed, C.A., 
231 F.2d 263—Walker v. Equitable 
Life Assur. Soc. of U. S., D.C.Ill, 
123 F.Supp. 306—Dickerson v. 
Southern Bell Tel. & Tel. Co., D.C. 
Miss., 113 F Supp. 869, set aside 
on other grounds, C.A., 212 F.2d 
107—Schirra v. Delaware, L. & W. 
R. Co., D.C.Pa., 103 F.Supp. 812— 
Continental Grain Co. v. Simpson 
Feed Co., D.C.Ark., 102 F.Supp. 354, 
modified on other grounds, C.A., 199 
F.2d 284—Allen v. Texas & P. Ry. 
Co.. D.C.La., 96 F.Supp. 520, affirm¬ 
ed, C.A., 195 F.2d 545—California 
Fruit Exchange v. Henry, D.C.Pa., 
89 F.Supp. 580, affirmed, C.A., 184 
F.2d 517—Horn v. Travelers Ins. 
Co., D.C.Mo., 64 F.Supp. 59—Cole 

V. Chicago, St. P., M. & O. Ry. Co., 

D. C.Minn., 59 F.Supp. 443—Lynch 
V. Scalia, D.C.Pa., 45 F.Supp. 68— 
Colonial Oil Co. v. American Oil 
Co., D.C.SC., 43 F.Supp, 718, re¬ 
versed on other grounds, C.C.A., 
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130 F 2d 72, certiorari denied 63 S. 
Ct. 159, 317 U.S. 679, 87 LEd 545 
—^Westphal v. Kansas City Life- 
Ins. Co., D.C.Wis., 37 F.Supp. 300, 
reversed on other grounds, C C.A., 
126 F 2d 76, certiorari denied West- 
phal V. Kansas City Life Ins. Co 
Kansas City, Mo., 62 S Ct. 1308, 
316 US. 705, 86 LEd. 1773, and 62 
set. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

Hanley v. Westchester Fire Ins. 
Co, D.C.Mich, 23 F.R.D. 640 
D.C.—Kendall v. Gore Properties, 
Inc., 236 P.2d 673, 98 U.S.App.D.C. 
378—Goodwin v. Hertzberg, 201 F. 
2d 204, 91 U.S.App.D.C 385—Wil¬ 
loughby v. Safeway Stores, Inc, 
198 F.2d 604, 91 U S App.D C. 168— 
Higashi V. Shifflett, 195 F 2d 784, 
90 U.S.App.D.C. 302—Shewmaker 
V. Capital Transit Co., 143 F.2d 142, 
79 U.S App.D.C. 102—Childs v. 
Radzevich, 139 F.2d 374, 78 U.S. 
App.D.C. 235. 

McManus v. Rogers, D.C., 173 F. 
Supp. 118—Kerim v. Washington 
Gas Light Co., D.C., 110 F Supp. 
487, affirmed 211 F.2d 649, 94 U S. 
App.D C. 39—Tipton v. Western 
Union Tel. Co., D.C., 68 F.Supp. 854 
—Stauffer v. Railway Mail Ass’n, 
D.C., 59 F.Supp. 833, reversed on 
other grounds 152 F.2d 146, 80 U.S. 
App D.C. 278. 

Martin v. Washington Terminal 
Co., D C., 6 P.R.D. 543, affirmed 167 
F.2d 762, S3 U.S.App.D C. 398 
“In determining a motion of ei¬ 
ther party for a peremptory instruc¬ 
tion, the Court assumes that the evi¬ 
dence for the opposing party proves 
all that it reasonably may be found 
sufficient to establish, and that from 
such facts there should be drawn in 
favor of the latter all the inferences 
that fairly are deducible from them.’’ 
U.S.—Gunning v. Cooley, App.D.C., 50 
S.Ct. 231, 233, 281 U.S. 90, 74 LEd. 
720. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, 1000, affirmed, C.C.A., 118 
F.2d 1014. 

36. U.S.—Baker v. U. S., D.C.Utah, 
94 F.Supp. 350, reversed on other 
grounds, C.A., 191 F.2d 1004. 

37. U.S.—National Molasses Co. v. 
Herring, C.A.Mo., 221 F.2d 256. 

Baker v. U. S., D.C.Utah, 94 P. 
Supp. 350, reversed on other 
grounds, C.A., 191 F.2d 1004. 

38. U.S.—Shaw v. Edward Hines 
Lumber Co., C.A.IIL, 249 F.2d 434. 

39. U.S.—^^Visconsm Liquor Co. v. 
Park & Tilford Distillers Corp,, C. 
A.IIL, 267 F.2d 928—Mounds Park 
Hospital V. Von Eye, C,A.Minn., 245 
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in favor of the party resisting the motion will be 
-disregarded and must be eliminated from consider- 
ation.40 

Intendments and inferences. The party against 


whom the motion is directed must be accorded all 
reasonable intendments and inferences favorable to 
him which may be drawn from the evidence.^^ 
However, the party against whom the motion for 


F.2d 756—Farrell v. Weinard, CA 
S.a, 241 F.2d 562—Webb v. Robin¬ 
son, CASC., 241 F 2d 99—Patter¬ 
son V. Pennsylvania R. Co , C.A. 
Mich , 238 F.2d 645—Chicago Great 
Western Ry. Co. v. Casura, C.A. 
Minn., 234 F 2d 441—Wellshear v. 
Brown, C.A.N'eb., 231 F.2d 612— 
National Alfalfa Dehydrating & 
Mill. Co. V. Sorensen, C.A.Neb , 220 
F.2d 858—Snead v. New York Cent. 
R. Co., C.A.W.Va.. 216 F.2d 169— 
Burcham v. J. P. Stevens & Co , C. 
A.Va , 209 F 2d 35—Brunswick- 

Balke-Collender Co. v. Foster Boat 
■Co.. C.C.A.Mich., 141 F.2d 882— 
Dickerson v. Franklin Nat. Ins. Co. 
of New York, N. Y., C.C.AW.Va., 
130 F.2d 35—^^tna Casualty & 
Surety Co. v. Yeatts, C.C.A.Va., 122 
F.2d 350. 

California Fruit Exchange v. 
Henry, D.C Pa., 89 F Supp. 5S0, af¬ 
firmed, C.A., 184 F.2d 517. 

■40. U.S.—Hunt V. Bradshaw, CAN. 

C., 251 F.2d 103—Dunn v. Kansas 
Gas & Elec. Co., C.A.Kan., 227 F.2d 
939—Cummings v. Whitney, C.A. 
Vt., 203 F.2d 354—Bailey v. Slentz, 
aA.ICan., 189 F.2d 406. 

Browder v. Cook, D.C.Idaho, 59 
F.Supp. 675. 

41. U.S.—Wisconsin Liquor Co. v. 
Park & Tilford Distillers Corp., C. 
A.I11., 267 F.2d 928—Reitan v. 

Travelers Indem. Co., C.A.Wis, 267 
F.2d 66—Transcontinental Bus 
System, Inc. v. Taylor, C.A.Okl., 
265 F.2d 913—U. S. v. Bryan, C.A. 
Fla., 265 P.2d 698—Altrichter v. 
Shell Oil Co., C.A.Minn., 263 F.2d 
377—Smith v. J. C. Penney Co., C. 
A.Ind., 261 F.2d 218—Commercial 
Standard Ins. Co. v, Feaster, C.A. 
Kan., 259 F.2d 210—Kippen v. 
Jewkes, C.A.Utah, 258 F.2d 869— 
Prashker v. Beech Aircraft Corp., 
C.A.Del., 258 F.2d 602, certiorari 
denied 79 S.Ct. 236. 358 U.S. 910, 3 
L.Ed,2d 230—Consolidated Gas & 
Equipment Co. of America v. Car¬ 
ver, C.A.Colo., 257 F,2d 111—Burg 
V. Great Atlantic & Pacific Tea Co., 
C.A.I11., 256 F.2d 613—Gardner v. 
New York Life Ins. Co., C.A.Utah, 
253 F.2d 562—^New York Life Ins. 
Co. V. Dick, C.A.N.D., 252 P.2d 43, 
reversed on other grounds Dick v. 
New York Life Ins. Co., 79 S.Ct. 
921, 359 U.S. 437, 3 L.Ed.2d 935— 
Hunt V. Bradshaw, C.A.N.G., 251 
F.2d 103—Larkin v. May Dept. 
Stores Co., C.A.Pa., 250 F.2d 948— 
Shaw V. Edward Hines Lumber Co , 
C.A.I11., 249 P.2d 434—Mounds Park 
Hospital V. Von Eye, C.A.Minn., 245 ! 
F.2d 756—Continental Cas. Co. v., 


Robertson, C.A Ga., 245 F.2d 604— 
Hobart v. O’Brien, C.A Mass, 243 
F 2d 735, certiorari denied 78 S.Ct. 
42, 355 U S. 830. 2 L.Ed.2d 42, re¬ 
hearing denied 78 S.Ct 139, 355 U.S. 
879, 2 L.Ed2d 110—Farrell v. 

Wemard. C.A S.C, 241 F.2d 562— 
RaLston Purina Co. v. Edmunds, C. 
A.S C, 241 P.2d 164, certiorari de¬ 
nied 77 S.Ct. 1059. 353 U S. 974, 1 
L.Ed.2d 1136—^Webb v. Robinson, 
C.A S.C., 241 F.2d 99—McCracken v. 
Richmond, F. & P. R. Co , C.A.Va , 
240 P.2d 484—Teets v. Chicago, S 
S. & S. B. R. R, CAUL, 238 F 2d 
223—Brodrick v. Derby, C.A Kan., 
236 F.2d 35—Chicago Great West¬ 
ern Ry. Co. V. Casura, C.A Minn., 
234 F.2d 441—Phillips Petroleum 
Co. V. Gibson, Traders & General 
Ins. Co. Intervenor, C.A.Tex., 232 F. 
2d 13, vacated without opinion 77 S. 
Ct 16, 352 U.S. 874, 1 L Ed 2d 77, re¬ 
hearing denied 77 S.Ct. 220, 352 U. 
S. 937, 1 L.Ed.2d 169—Wellshear v. 
Brown, C.A Neb., 231 F.2d 612— 
Kyle V. Swift & Co., C.A.W.Va ,229 
F.2d 887—Franks v. Groendyke 
Transport, C A.Kan., 229 F.2d 731 
—Stern v. Dunlap Co, C A.N.M., 
228 F.2d 939—Dunn v. Kansas Gas 
& Elec. Co., C.A.Kan, 227 F.2d 939 
—National Molasses Co. v. Herring, 
C.A.Mo., 221 F.2d 256—^American 
Fidelity & Cas. Co. v. Drexler, C A. 
La., 220 F 2d 930—National Alfalfa 
Dehydrating & Mill. Co. v. Soren¬ 
sen, C.A.Neb., 220 F.2d 858—Mar¬ 
shall V. New York Cent. R. Co., C. 
A.I11., 218 F.2d 900—^Valdosta Mill¬ 
ing Co. V. Garretson, C.A.Fla., 217 
F.2d 625—Chicago, R. L. & P. R. 
Co. V, Lint, C.A.Minn., 217 F.2d 279 
—Snead v. New York Cent. R. Co., 
C.A.W.Va., 216 F.2d 169—Swift & 
Co. V. Morgan & Sturdivant, C.A. 
Ga., 214 F.2d 115, 49 A.L.R.2d 924— 
Collazo V. John W. Campbell 
Farms, CA.Fla., 213 F.2d 255—Lov- 
as V. General Motors Corp., C.A. 
Ohio, 212 F.2d 805—^Burcham v. J. 
P. Stevens & Co., C.A.Va., 209 F.2d 
35—^American Cyanamid Co. v. 
Fields. C.A.W.Va., 204 F.2d 151— 
Central Steel Tube Co. v. Herzog, 
C.A.Iowa, 203 F.2d 544—Cummings 
V. Whitney, C.A.Vt., 203 P.2d 354— 
Strawn v. Travelers Ins. Co., C.A. 
Tex., 200 F.2d 778—Landstrom v. 
Thorpe. C.A.S.D., 189 F.2d 46, 26 
A.L.R.2d 1170, certiorari denied 72 
S.Ct. 37, 342 U.S. 810, 96 L.Ed. 620 
—‘Wright V. Grain Dealers Nat. 
Mut. Fire Ins. Co., C.A.Va., 186 
F.2d 956—Northern Pac. Ry. Co. v. 
Haugan, C.A.Minn., 184 F.2d 472— 
Chicago, R. I. & P. R- Co. v. Con¬ 
sumers Co-op. Ass’n, C.A.Kan., 180 
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F.2d 900, certiorari denied 71 S 
Ct. 42. 340 U.S. S13, 95 L Ed 598 
—Central States Cooperatives v. 
Watson Bros. Transp. Co., C.A III . 
ISO F.2d 689, certiorari denied 71 
S.Ct. 44, 340 US. 815, 95 L.Ed. 599 
—Long V. Clinton Aviation Co., C. 
A Colo., 180 F.2d 665—Mandro v. 
Vibbert, C.A.Va., 170 F 2d 540— 
Meyonberg v. Pennsylvania R Co., 
C.C.AN.J, 165 F2d 50—Pilot Life 
Ins. Co. V, Ayers. C C.A.W.Va , 16 3 
F.2d 860—Atlantic Greyhound 
Corp. V. Hunt, C.C.A N C., 16.3 F.2d 
117, certiorari denied 68 S.Ct 154, 
332 U.S. 815, 92 L Ed. 392—Daw¬ 
son V. McWilliams, C C.A.Tex., 146 
F.2d 38—Sears, P^oebuck & Co v. 
Scroggins, C.C.A Mo., 140 F.2d 718 
—^Worcester v. Pure Torpedo Co., 
C.CA.IIL, 140 F.2d 358—Schad v. 
Twentieth Century-Fox Film Cor¬ 
poration, C.C.A.Pa., 136 F.2d 991— 
De Zon v. American President 
Lines, C.C.A.Cal., 129 P.2d 404, af¬ 
firmed 63 S.Ct. 814, 318 US. 660. 
87 L.Ed. 1065, rehearing denied 63 
S.Ct. 1025, 319 U.S. 780, 87 L.Ed. 
1725—Smalls v. O’Malley, C.C A. 
Neb., 127 P.2d 410—Warren v. 
Haines, C.C.A.NJ., 126 F.2d 160, 
certiorari denied 62 S.Ct. 1279, 316 
U.S. 688. 86 L.Ed 1760—Deere v 
Southern Pac. Co., C.C.A Or., 123 F 
2d 438, certiorari denied 62 SCI 
916, 315 U.S. 819, 86 L.Ed. 1217— 
Johnston v. Hawkinson, C C.A Mo , 
119 P.2d 110, certiorari denied 
Hawkinson v. Johnston, 62 S.Ct. 
75, 314 U.S. 639, 86 L Ed. 513— 
Perucca v. Baltimore & O. R. Co, 

C. C.A.Pa., 35 F.2d 113, certiorari de¬ 
nied Baltimore & O, R. Co. v. Pe¬ 
rucca, 50 S.Ct. 236, 281 U.S. 721, 74 
L.Ed. 1139—Contrella v. Baltimore 
& O. By. Co., C.C.A Pa.. 35 F.2d 113, 
certiorari denied Baltimore & O. Pv. 
Co. V. Contrella, 50 S.Ct. 236, 281 U. 
S. 721, 74 L.Ed. 1139. 

Wilson V. Nu-Car Carriers, Inc., 

D. C.Pa., 158 F.Supp. 127, affirmed, 

C.A., 256 F.2d 332—Solomon v. 

White Motor Co., D.C.Pa., 153 P. 
Supp. 917—McKay Corp. v. Home 
Ins. Co., D.aind., 146 F.Supp. 124 
—Brunner v. Minneapolis, St. P 
& S. S. M. R. Co., D.aWis., 139 F. 
Supp 424, affirmed, C.A., 240 F.2d 
608—Martin v. Reynolds Metals 
Co„ D.C.Or., 135 F.Supp. 379, af¬ 
firmed, C.A., 258 F.2d 321, certio¬ 
rari denied 79 S.Ct. 66, 358 U.S 
840, 3 L.Ed.2d 76—Walker v. Equi¬ 
table Life Assur. Soc. of U. S., D, 
C.Ill, 123 F.Supp. 306—Schirra v. 
Delaware, L. & W. B. Co,, D C.Pa. 
103 F.Supp. 812—Continental Grain 
Co. V. Simpson Feed Co., D.C.Ark., 
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a directed verdict is directed is not entitled to the 
benefit of inferences which are unreasonable or are 
opposed to undisputed physical facts^^ 

Evidence of both pciy'ties considered. In deter¬ 
mining the sufSciency of the evidence to make a 
submissible case at the close of all the evidence, the 
evidence submitted by both parties will be consid¬ 
ered. 

g 977 , -- When Verdict May or Should Be 

Directed 

A verdict may and should be directed where there 
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is no conflict In the evidence or inferences reasonably 
deducible therefrom, or where the evidence is all on one 
side or so overwhelmingly on one side as to leave no 
doubt as to what the facts are, or where the evidence 
Is such that the court would be obliged to set aside a 
verdict for the party against whom the directed verdict 
is sought. 

There are various circumstances under which the 
court may direct a verdict.^^ Thus, a verdict may 
and should be directed where there is no conflict in 
the evidence or inferences reasonably deducible 
therefrom,^^ where there are no issues, or no con¬ 
troverted issues, of fact to be submitted to the jury 


102 F.Supp. 354, modified on other 
grounds, CA., 199 F.2d 284—Allen 
V. Texas & P. Ry. Co., D.C.La., 96 
F.Supp. 520, affirmed, C.A., 195 F. 
2d 545—Montrose v. Nelson, I>.C. 
N.J., 79 F.Supp. 443, reversed on 
other grounds, C.A., 175 F.2d 1021 
.—Horn V. Travelers Ins. Co., D.C. 
Mo.. 64 F.Supp. 59—Browder v. 
Cook, D.C.Idaho, 59 F.Supp. 675— 
Cole V. Chicago, St. P., M. & O. Ry. 
Co, D.C Minn., 59 F.Supp. 443— 
Colonial Oil Co. v. American Oil 
Co., D.C.S.C, 43 F.Supp. 718, re¬ 
versed on other grounds, C.C.A., 130 
F.2d 72, certiorari denied 63 S.Ct. 
169, 317 U.S. 679, 87 L.Ed. 545— 
Westphal v. Kansas City Life Ins 
Co., D.C.Wis., 37 F.Supp. 300, re¬ 
versed on other grounds, C.C.A., 
126 F.2d 76, certiorari denied West¬ 
phal V, Kansas City Life Ins. Co., 
Kansas City, Mo., 62 S.Ct. 1308, 316 
LT.S. 705, 86 L.Ed. 1773, and 62 S. 
Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

B.C.—Goodwin v. Hertzberg, 201 F.2d 
204, 91 U.S.App D.C. 385—^Wil¬ 

loughby V. Safeway Stores, Inc., 
198 F.2d 604, 91 U.S.App.D.C. 168— 
Shewmaker v. Capital Transit Co„ 
143 F.2d 142, 79 U.S.App.D.C. 102. 

McManus v. Rogers, D.C., 173 F. 
Supp. 118—Kerlin v. Washington 
Gas Light Co., D.C., 110 F.Supp. 
487, affirmed 211 F.2d 649, 94 U.S. 
App.D.C. 39—Tipton v. Western 
Union Tel. Co., D.C., 68 F.Supp. 854 
—Staufter v. Railway Mail Ass'n, 
D.C., 59 F.Supp. 833, reversed on 
other grounds 152 F.2d 146, 80 U.S. 
App.D C. 278—^Decatur Corporation 
V. Friedman, D.C., 39 F.Supp. 692— 
George v. Sears, Roebuck & Co., D. 

C., 36 F.Supp. 633. 

Martin v. Washington Terminal 
Co., D.C., 6 P.R.D. 543, affirmed 167 
F.2d 762, 83 U.S.App.D.C. 398. 

Tex.—August V. Texas & N. O. R, 
Co., Civ.App., 265 S.W,2d 148, re¬ 
fused no reversible error. 

Particular inferences 

On defendant railroad’s motion for 
directed verdict in action under Fed¬ 
eral Employers’ Liability Act for in¬ 
juries resulting when railroad em¬ 
ployee in cleaning a car backed into 


a hole in floor while pulling steel 
band from end of car preparatory'- to 
throwing band out of door, wherein 
employee claimed negligent failure to 
furnish reasonably sufficient help, 
employee would be given every infer¬ 
ence which could be reasonably | 
drawn from the evidence, resulting in 
assumption that previously two per¬ 
sons were assigned to pull bands out, 
that danger existed of end of band 
becoming caught and springing in air 
when loosened so as to reoiuire em¬ 
ployee to watch band rather than 
where employee was going, and that 
employee pulled one band at a time 
and walked backward. 

Xj.s.—Cheffey v. Pennsylvania R. Co., 

D.C.Pa., 79 F.Supp. 252. 

On. motion for peremptory instruo- 
tion the same rule is followed. 

U.S.—Twin City Hardwood Lumber 
Co. V. Dreger, C.A.Minn., 199 P.2d 
197—Bateman v. Donovan, C.C.A. 
Mont,, 131 F,2d 759. 

Zufall V. U. S., D.C.Pa., 36 F. 
Supp. 999, affirmed, C.C.A., 118 P.2d 
1014. 

D.C.—Metropolitan Life Ins. Co. v. 
Adams, Mun.App., 37 A.2d 345. 

42. U.S.—^New York Life Ins. Co. v. 
Dick, C.A.N.D., 252 F.2d 43, re¬ 
versed on other grounds Dick v. 
New York Life Ins. Co., 79 S.Ct. 
921, 359 U.S. 437, 3 L.Ed.2d 935. 

43. U.S.—^Newman v. Brengle, C.A. 
Ind., 250 P.2d 660, certiorari denied 
78 S.Ct. 916, 356 U.S. 951, 2 L.Ed. 
2d 844—^Auto Transport v. Potter, 

C. A.MO., 197 F.2d 907. 

McKay Corp, v. Home Ins. Co., 

D. C.Ind., 146 F.Supp. 124. 

On direct and on cro s s-eacaminartlon 
In determining sufficiency of evi¬ 
dence to make submissible case, all 
of testimony adduced by plaintiff, in¬ 
cluding that adduced on cross, as 
well as on direct, examination must 
be considered. 

U.S.—Soso V. Atlas Powder Co., C.A. 
Mo., 238 F.2d 388, 

44. U.S.—Chester v. Schleisner Co„ 
D.C.Md., 167 F.Supp. 697. 

Admission on cross-examination 
Where parol evidence as to an al¬ 
leged bonus was admitted in an ac¬ 
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tion for recovery thereof on plain¬ 
tiff's direct examination, and on 
cross-examination he admitted he 
signed a writing which constituted 
an inconsistent integration of the 
terms of employment, the latter be¬ 
came controlling evidence in the case, 
and question as to integration of the 
instrument could properly be deter¬ 
mined by the court on consideration 
of all the evidence in the case on a 
motion for directed verdict. 

U.S —Chester v. Schleisner Co., D.C. 
Md., 167 F.Supp. 697. 

45. U.S.—Transcontinental Bus Sys¬ 
tem, Inc. V. Taylor, C.A.Okl., 265 
F.2d 913—J. C. Penney Co. v. 
O’Daniell, C.A.Okl., 263 F.2d 849— 
Wilson V. Bailey, C.A.N.M., 257 P. 
2d 352—^Nelson v. Brames, C.A. 
Wyo., 253 F.2d 381—^Davis v. Mary¬ 
land Cas. Co., C.A Tex., 243 F.2d 
463—Brodrick v. Derby, C A.Kan., 
236 F.2d 35—E. I. Du Pont De Ne¬ 
mours & Co. V. Edgerton, C.A. 
Minn., 231 F.2d 430—Stern v. Dun¬ 
lap Co., C.A.N.M., 228 F.2d 939— 
Long V. Union Pac. R. Co, C.A, 
Kan., 192 P.2d 788 —Brayer v. John 
Hancock Mut. Life Ins. Co., CA.N. 
Y., 179 P.2d 925—U. S. v. Grannis, 
C.A.N.C., 172 P.2d 507, certiorari 
denied 69 S.Ct. 1160, 337 U.S. 918, 
93 L.Ed. 1727—Prudential Ins. Co. 
of America v. Jackson Securities 
& Inv. Co., C.C.A.Ala., 159 P.2d 
678, certiorari denied 68 S.Ct. 62, 
332 U.S. 760, 92 L.Ed. 345—^Atchi¬ 
son, T. & S. F. Ry. Co. V. Simmons, 

C. C.A.N.M., 153 P.2d 206—^Warren v. 
Haines, C.C.A.N.J., 126 F,2d 160, 
certiorari denied 62 S.Ct, 1279, 316 
U.S. 688, 86 L.Ed. 1760—^Lehmitz v. 
Utah Copper Co., C.C.A.Utah, 118 
F.2d 518—Colonna v. Merchants & 
Miners Transp, Co., C.C.A.Va., 112 
F.2d 612—Southern Fruit Distribu¬ 
tors V. Fulmer, C.C.A.Va., 107 F 2d 
466—Industrial Bankers Securities 
Corporation v. Higgins, C.C.A-N.Y., 
104 P.2d 177. 

Collins V. Risner, D.C.S.C., 23 F. 
R.D. 14. 

D.C.—Stauffer v. Railway Mail Ass’n, 

D. C., 59 F.Supp. 833, reversed on 
other grounds 152 F,2d 146, 80 U.S. 
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on a decisive issue,no controverted issues of fact 
on which reasonable men could differ,where un¬ 
contradicted and undisputed evidence supports le¬ 
g-ally without question the position of one side and 
makes legally insufficient the evidence for the other 
side to take a cause to the jury,^^ where the evidence 
is insufficient to sustain a verdict for the party 
against whom the directed verdict is sought,where 
no reasonable man could reach a verdict for such 


party,or where there is no substantial evidence 
to support recovery by the party against whom the 
verdict is sought,and on whom the onus of proof is 

imposed.^2 

Likewise, a verdict may and should be directed 
where the evidence is all on one side or so over¬ 
whelmingly on one side as to leave no doubt as to 
what the facts are,53 or such that without weighing 


App D.C. 278—^Decatur Corporation 
V. Friedman, D,C., 39 F.Supp. 692. 

Metropolitan Life Ins. Co. v. 
Adams, Mun.App., 37 A.2d 345. 

On Tbasis of pre-trial admission and 
evidence 

Where district court ordered a sep¬ 
arate trial of the separate issue as to 
whether road where accident occur¬ 
red was a public highway governed 
by Oregon statute on attorneys 
agreeing at pre-trial conference that 
defendant could not be charged with 
negligence unless Oregon statute ap¬ 
plied, and it appeared from evidence 
presented that road where accident 
occurred was not a public highway 
within the Oregon statute, court had 
right to direct a verdict, and, based 
on the admission in the pre-trial or¬ 
der and at the trial, thereafter to en¬ 
ter a final judgment on such verdict. 
U.S.—^King V. Edward Hines Lumber 
Co., D.C.Or., 68 F.Supp. 1019. 
Actions ex contractu and ex delicto 
are within the application of the text 
rule. 

D.C.—Stauffer v. Railway Mail Ass’n, 
D.C., 69 F.Supp. 833, reversed on { 
other grounds 152 F.2d 146, 80 U.S. j 
App.D.C. 278. 

46 . U.S.—^Arnold v. State Farm Mut, 
Auto. Ins. Co., C.A.Ind., 260 F.2d 
161—Texas Co. v. Savoie, C-A.La., 
240 P.2d 674, rehearing denied 242 
F.2d 667, certiorari denied 78 S.Ct. 
49, 355 U.S. 840, 2 L.Ed.2d 61, re¬ 
hearing denied 78 S.Ct. 146, 355 U. 
S. 885, 2 L.Ed.2d 115—Vives v, 
Serralles, C.C.A.Puerto Rico, 145 F. 
2d 652—Gill v. Reveley, C.C.A.Kan., 
132 F.2d 975—Conrad v. Wheelock, 
D.C.III., 24 F.2d 996. 

U. S. V. 1621942 Cases Containing 
Approximately 415 Proof Gallons 
of Distilled Spirits, D.C.N.T., 138 F. 
Supp. 820—Browder v. Cook, D.C. 
Idaho, 69 F.Supp. 675. 

47. U.S.—Whitsell v, Alexander, C. 
A.Ill., 229 F.2d 47, certiorari denied 
76 S.Ct. 788, 35X U.S. 932, 100 L.Ed. 
1461—^Mcllvaine Patent Corpora¬ 
tion V. Walgreen Co., C.CA.I1I., 138 
F.2d 177. 

48 . U.S.—Wilson v. U. S., D.C.N.T., 
154 F.Supp. 341, affirmed, C.A., 257 
F.2d 634, certiorari denied 79 S. 
Ct. 156, 358 U.S. 893, 3 L.Ed.2d 121. 

49 . U.S.—Southern Fruit Distribu¬ 


tors V. Fulmer, C.C.A.Va., 107 F.2d 
456. 

Gaynor v. Atlantic Greyhound 
Corp, D.C.Pa, 86 F.Supp. 284, re¬ 
versed on other grounds, C.A., 183 
F.2d 482. 

Tex.—August V. Texas & IM. O. R. 
Co.. Civ.App, 265 S.W.2d 148, re¬ 
fused no reversible error. 

Evidence insuf9Lcieiit to sustain cause 
of action 

Where the evidence is insufficient 
to sustain the cause of action, the 
court may direct a verdict in favor 
of defendant. 

U.S.—Ristucci V. Norfolk & W. Ry. 
Co., C.C.A.Ohio, 60 F.2d 28. 

50. D.C.—Kendall v. Gore Proper¬ 
ties, Inc., 236 F.2d 673, 98 U.S.App. 
D.C. 378. 

Tipton V. Western Union Tel. 
Co., D.C., 68 F.Supp. 854. 

Martin v. Washington Terminal 
Co., D.C., 6 F.R.D. 543, affirmed 167 
F.2d 762, 83 U.S.App.D.C. 398. 

51. U.S.—William v. Alver, C.A.Or., 
252 F.2d 895—Snead v. New York 
Cent. R. Co., C.A.W.Ya., 216 F.2d 
169—Hawkins v. Sims, C.C.A.W. 
Va., 137 P.2d 66—^Aetna Casualty & 
Surety Co. v. Teatts, C.C.A.Va., 122 
F.2d 350. 

Gillespie v. Windust, D.C.Alaska, 
143 F.Supp. 555. 

52. No more than scintilla 
Verdict may properly be directed 

when there is no more than a scin¬ 
tilla of evidence or none on which 
a jury could properly proceed to find 
a verdict for the party on whom the 
onus of proof is imposed. 

33.C.—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.SA.pp.D.C. 
102 . 

53. U.S.—^Herron v. Southern Pac. 
Co., Ariz., 61 S.Ct. 383, 283 U.S. 91, 
75 L.Ed. 857, answers conformed to, 
C.C.A, 50 P.2d 1078—Gunning v. 
Cooley, App.D.C., 60 S.Ct. 231, 281 
U.S. 90, 74 L.Ed. 720. 

Ford Motor Co. v. Zahn, C.A. 
Minn., 265 F.2d 729—William v. 
Alver, C.A.Or., 252 F.2d 895—^Roz- 
hon V- Triangle Publications, C.A. 
Ill., 230 F.2d 369—Snead v. New 
York Cent. R. Co., C.A.W.Va., 216 
F.2d 169—State of Washington v. 
U. S., C.A.Wash., 214 F.2d 33, cer¬ 
tiorari denied 75 S.Ct, 86, 348 U.S. 
862, 99 L-Ed. 679—^Burcham V. J. F, 
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Stevens & Co., C.A.Va., 209 F.2d 
35—Illinois Terminal R Co v. 
Friedman, C.A.Mo., 208 F 2d 675, 
rehearing denied 210 F.2d 229— 
Davis Frozen Foods, Inc. v. Nor¬ 
folk Southern Ry. Co., C A.N.C., 204 
F.2d 839, certiorari denied 74 S.Ct. 
41, 346 U.S. 824, 98 L.Ed. 349— 
Coca Cola Bottling Co. of Black 
Hills V. Hubbard, C A.S.D., 203 F. 
2d S59—Simpson Feed Co. v. Con¬ 
tinental Grain Co., C A.Ark., 199 
F.2d 284—Floyd v. Ring Const. 
Corp., C.C.A.Minn., 105 F.2d 125, 
certiorari denied 68 S.Ct 1496, 334 
U.S. 838, 92 L.Ed. 1763—Ryan Dis¬ 
tributing Corp. V. Caley, C.C.A.Pa., 
147 P.2d 138, certiorari denied 65 
S.Ct. 1199, 325 U S. 859, 89 L.Ed. 
1979—Roth V. Swanson, C.C.A. 
Minn., 145 P.2d 262—Hawkins v. 
Sims, C.C.A.W.Va., 137 P.2d 66— 
Jarmen v. Philadelphia-Detroit 
Lines, C.C.A.NC., 131 P.2d 728— 
Smails v. O’Malley, G.C.A.Neb., 127 
F.2d 410—^fcna Casualty & Surety 
Co. V. Yeatts, C.C.A.Va., 122 F.2d 
350—Hagan & Cushing Co. v. 
Washington Water Power Co., C.C. 
A.Idaho, 99 F.2d 614. 

Hartman v. VTiite Motor Co., D. 
C.Mich, 12 F.R.D. 328 
D.C.—^Decatur Corporation v. Fried¬ 
man, D.C., 39 F.Supp. 092. 

Only CLuestioa as to damages 

Where only peremptory instruction 
that could properly have been given 
was one telling jury in substance 
that they must assume liability on 
part of defendant and that their 
function thereafter was to determine 
amount of damages, refusal of re¬ 
quested instruction directing a ver¬ 
dict generally for plaintiff was prop¬ 
er. 

U.S.—Palmer v. Miller, D.C.Mo., 60 
F.Supp. 710. 

Denial by all witnesses 

Although in strict theory a party 
having the affirmative may succeed in 
convincing a jury of the truth of his 
allegations in spite of the fact that 
all witnesses denied them, a verdict 
should nevertheless be directed 
against him in federal district court. 
XJ.S.—^Dyer v. MacDougall, C.A.N.Y., 
201 F.2d 266. 

Evidence aa to essential element of 
cause of action 

Where evidence is so overwhelm¬ 
ingly against plaintiff’s contention 
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the credibility of the witnesses there can be but one 
reasonable conclusion as to the verdict.Thus, an 
action is properly withdrawn from the jury, and a 
verdict directed for defendants, where the record 
and exhibits disclosed a groundless cause of action 
and an utter lack of proof. 

A court may properly direct a verdict for defend¬ 
ant where plaintiff fails to prove a fundamental part 
of his cause of action,or where, as a matter of 
law, a verdict for plaintiff could not be justified or 
SListained.^^ Accordingly, it is only necessary for 
plaintiff to show that there is some evidence to sup¬ 
port a verdict for him,^® while defendant is required 
to show that there is no evidence on which a reason¬ 
able juror would be justified in finding for plain- 
tiff.59 

Where opposite verdict would be set aside. A 
verdict for one party may be directed where the evi¬ 
dence, with all inferences that justifiably could be 
drawn therefrom, is such that the court would be 
obliged to set aside the verdict or grant a new trial 
if the jury rendered a verdict for the other party, 
although it has also been held that the fact that the 
court would in its sound discretion set aside a ver¬ 


dict and grant a new trial does not warrant its di¬ 
recting a verdict when there is substantial evidence 
to support it.^^ 

Several clawvs not separately stated. Where a 
complaint sets forth more than one cause of action 
not separately stated, as to which no motion for sep¬ 
arate statement of the claims was made, a motion 
by defendant for directed verdict will be denied if 
the evidence is sufficient to sustain either cause of 
action.®^ 

On opening statement of counsel. The court may 
direct a verdict on the opening statement of counsel 
for plaintiff showing the absence of essential ele¬ 
ments of the cause of action.^s 

§ 978 , - When Direction Unwarranted or 

Improper 

A verdict cannot be directed where there is sub¬ 
stantial evidence in favor of the party against whom the 
verdict is sought, even though the judge may not be¬ 
lieve such evidence or may think the weight of the 
evidence is on the other side; nor may a verdict be 
directed where fair-minded men may honestly differ 
as to the conclusions to be drawn from the evidence, 
controverted or uncontroverted. 

A verdict cannot be directed where there is suh- 


as to leave no room to doubt that 
fact IS not what plaintiff claims it 
to be, and such fact is essential to 
plaintiff’s cause of action, court is 
authorized as matter of law to direct 
verdict for defendant, 

U.S—Lovas V. General Motors Corp., 
C.A.Ohio, 212 F.2d 805. 

54. tr.S.—Cardwell v. U. S., C.A, 
Tex., 186 F.2d 382. 

55. TJ.S.—XJ. S. for Use of Somers 
V. Winscott, C.A.I11, 238 F.2d 519, 

56. U.S.—Boulter v. Commercial 

Standard Ins. Co., D.C.Cal., 78 F. 
Supp. 895, reversed on other 
grounds, C.A., 175 F.2d 763. 

la action for breach of alleg’ed con¬ 
tract wherein trial court required 
plaintiff first to prove the contract 
and its breach before offering any ev¬ 
idence as to measure of damages and 
plaintiff failed to establish existence 
of the contract, court properly re¬ 
fused to hear evidence as to damages 
and directed verdict for defendants. 
U.S.—Vaughan v. Texas Branches, C. 
C.A.Tex,, 112 F.2d 536. 

57. U.S.—Courtney v. Custer County 
Bank. C.A.Idaho, 198 F.2d 828. 

270 rational basis 

When it is manifest to court on 
plaintiff's own showing and uncon- 
tradicted evidence in case that there 
is no rational ground on which ver¬ 
dict for plaintiff can be based, court 
has duty to direct verdict for defend¬ 
ants. 

D.C.—^Albaugh v. Pennsylvania R. 


Co, D.C., 120 F.Supp. 70, affirmed 
219 F.2d 764, 95 U.S.App.D.C 82. 

58. US.—LaBuff v. Texas & N. O. 
R. Co., DC.Ua., 126 F.Supp. 759. 

59. U.S.—LaBuff v. Texas <& N. O. 
R. Co., supra. 

60. U.S.—Commercial Standard Ins. 
Co. V. Feaster, C.A Kan, 259 P 2d 
210—Brodrick v. Derby, C A Kan., 
236 F.2d 35—^U. S. v. J. E. Bohan¬ 
non Co., C.A.Ky., 232 F.2d 756— 
Franks v. Groendyke Transport, C. 
A Kan., 229 P 2d 731—Stern v. Dun¬ 
lap Co., C.A.K.M., 228 F.2d 939— 
Independent-Eastern Torpedo Co. v. 
Ackerman, C.A N.M., 214 P.2d 775 
—McKenna v. Scott, CA.Okl, 202 
F.2d 23—Strawn v. Travelei’s Ins. 
Co., C.A.Tex., 200 F.2d 778—Stand¬ 
ard Acc. Ins. Co. of Detroit, Mich., 
V. Wmget, C.A.CaL, 197 F.2d 97, 34 
A.LB.2d 250—^Wright v. Grain 
Dealers Nat. Mut. Fire Ins. Co., C. 
A.Va., 186 P.2d 956—White v. New 
York Life Ins. Co., C C.A.Ala., 145 
P.2d 504—Gill V. Reveley, C.C.A. 
Kan., 132 F 2d 975—Deere v. South¬ 
ern Pac. Co., C.C.A.Or., 123 F.2d 
438, certiorari denied 62 S.Ct. 916, 
315 U.S. 879. 86 L.Ed. 1217—Daro~ 
ca V. Metropolitan Life Ins. Co., 
C C.A.La., 121 F.2d 917, certiorari 
denied 62 S.Ct. 483, 314 U.S. 700, 86 
L.Ed. 559—^Lehmitz v. Utah Copper 
Co., C.C.A.Utah, 118 F.2d 518— 
Blass V. Virgin Pine Lumber Co., 
aC.A.Mass.. 50 F.3d 29—Julius 
Klugman’s Sons v. Oceanic Steam 
Nav. Co., D.C.N.T., 42 P.2d 461— 
Kennedy Lumber Co. v. Rickborn, 
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C. C.A.S.C., 40 F.2d 228—Conrad v. 
Wheelock, D.C Ill., 24 F.2d 996— 
Atchison, T. & S. F. Ry. Co. v. Spen¬ 
cer, C.C.A.Ariz., 20 F.2d 714. 

Montrose v. Nelson, D.C.N.J., 79 
P Supp. 443, reversed on other 
grounds, C.A., 175 F.2d 1021—S. L. 
Shepard. «& Co. v. Agwilines, Inc, 

D. C.S.C, 39 F Supp. 528, reversed 
on other grounds, C.CA., 130 P.2d 
67. 

Marshall v. Hines, C.C.A Neb., 
271 F. 165. 

D.C—Murray v. Towers, 239 F.2d 
914, 99 U.SApp.D.C. 293. 

Direction of verdict where evidence is 
insufficient to support other verdict 
generally see Trial § 258 b (2), 

61. U.S.—Johnson v. Dierks Lumber 
& Coal Co., C.C.A.Ark., 130 P.2d 
115. 

62. U.S—Colonial Oil Co. v. Ameri¬ 
can Oil Co., D.C.S.C., 43 F.Supp, 
718, reversed on other grounds, C. 
C-A., 130 F.2d 72. 

Trespass and conversion 
Where, in action for conversion of 
personalty and for trespass on realty, 
evidence was sufficient for jury on 
question of conversion, motion for 
directed verdict was denied for ver¬ 
dict could be sustained independent¬ 
ly of the trespass. 

U.S.—Colonial Oil Co. v. American 
Oil Co., supra. 

63. D.C.—Gundersheimer's Inc. v. 
Bakery & Confectionery Workers* 
International Union of America, 
119 F 2d 205, 73 App.D.C. 353. 
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stantial evidence in favor of the party against whom 
the verdict is sought,as where the evidence is con¬ 
flicting,^^ and may support either plaintiff’s or de¬ 
fendant’s theory,^ 6 or is insufficient to support but 
one certain verdict.®'^ Thus, if the jury might have 
found in plaintiff’s favor, it is improper to direct a 
verdict for defendant and a case must be submit¬ 
ted, and not directed for defendant, if there is any 
evidence to prove plaintiff’s contention. 

This is so even though the judge may not believe 
such evidence,*^^ or may think that the weight of the 


evidence is on the other side,^^ since it is for the 
jury to weigh the evidence and pass on its credibility 
as a general rule, as di«^cussed supra § 963, and 
more specifically, as considered supra § 975, it is not 
the function of the court on a motion for a directed 
verdict to weigh the evidence. 

^Moreover, a verdict m.a\’ not be directed where 
fair-minded men may honestly differ as to the con¬ 
clusions to be drawn from the evidence, controvert¬ 
ed or imcontroverted and a judge cannot direct a 


64. US—Burg v. Great Atlantic &' 
Pacific Tea Co., C.A Ill, 256 F 2d 
613—Collins V. Neal, CAUL, 219 
F 2d 238—Snead v. New York Cent 
R. Co., C.A.W.Va., 216 F.2d 169— 
State of Washington v. U. S., CA. 
Wash . 214 F.2d 33, certiorari de¬ 
nied 75 S.Ct. 86, 348 US. 862, 99 L. 
Ed. 679—Lloyd v. Thomas, C A. 
Ind., 195 F.2d 486—Banks v. Asso¬ 
ciated Indem Corp , C.C A La., 161 
P.2d 305—Butte Copper &, Zinc Co. 
V. Amerman, C C.A Mont., 157 F 
2d 457—Hill V. Baltimore & O R 
Co., C.C.A.IIL, 153 F.2d 91, certio¬ 
rari denied 66 S Ct 1123, 328 U.S. 
849, 90 L.Ed. 1622—Hawkms v. 

Sims, C.C.A.W.Va., 137 F.2d 66— 

^tna Casualty <& Surety Co. v. 

Teatts, C.CA.Va., 122 F.2d 350— 
Roedegir v. Phillips, C.C.A N.C , 85 
F.2d 995—Garrison v. U. S., C.C.A. 
S C , 62 F 2d 41. 

LaBuff V. Texas & N. O. R. Co., 
D.C.La., 126 F Supp. 759—Conti¬ 
nental Grain Co. v. Simpson Feed 
Co., D.CArk, 102 P Supp. 354, mod¬ 
ified on other grounds, C.A., 199 
F 2d 284—Moore v, Rosecliff Realty 
Corp, D.CN.J., 88 P.Supp. 956— 

Gaynor v. Atlantic Greyhound 
Corp., D.CPa., 86 F.Supp. 284, re¬ 
versed on other grounds, CA., 183 
F 2d 482—Cheffey v. Pennsylvania 

R. Co., D.C.Pa., 79 F.Supp. 252— 

Booth V. Pioneer Yellow Cab Co., 
DC.Pa., 46 P.Supp. 155—^Kaufman 
V. Atlantic Greyhound Corporation, 
DC.W.Va., 41 P.Supp. 252. 

Hanley v. Westchester Pire Ins. 
Co., D.C.Mich., 23 F.R.D. 640. 

Sufttciency as basis for verdict 

In a trial of issues of fact before 
a federal court and jury, if the evi¬ 
dence constitutes a sufficient basis 
for a verdict for plaintiff or defend¬ 
ant, a motion for a directed verdict 
for the other party should be de¬ 
nied. 

U.S.—^Reitan v. Travelers Indem. Co., 
C.A.Was., 267 F.2d 66. 

Bistingrushed from setting aside ver¬ 
dict 

U.S —^tna Casualty & Surety Co. v. 
Yeatts, C.C.A.Va., 122 F.2d 350— 
Roedegir v. Phillips, C.C.A.N.C., 85 
F.2d 995—Garrison v. U. S., C.C.A. 

S. C., 62 P.2d 41. 


Kaufman v. Atlantic Greyhound 
Corporation, D C W.Va , 41 F.Supp. 
252. 

Concession by defendant 

Where defendant conceded that he 
was indebted to plaintiffs in desig¬ 
nated sum over and above amount of 
defendant’s counterclaims, district 
judge properly refused to direct a 
verdict for defendant. 

U.S.—Ross Engineering Co. v. Pace, 
C.C.A.Va., 153 F.2d 35. 

65 . US-—^Nettles v. Geiifral Acc, 
Fire & Life Assur. Corp , < ’ A La , 
234 F.2d 243—Courtney v. Custer 
County Bank, C A Idaho, 198 F.2d 
S2S—Roche v. New Hampshire Nat. 
Bank, CAN.H, 192 P 2d 203. 

Hartman v. White Motor Co., D. 
C.Mich., 12 F.R.D. 328. 

66. U.S.—^Nicholson v. Stroup, C.A. 
Va., 249 F2d 874. 

67. U.S.—Courtney v. Custer County 
Bank, C.A.Idaho, 198 P.2d 828. 

68. U.S.—^Dawson v. McWilliams, C. 
C.A.Tex., 146 F.2d 38. 

69. U.S.—Collins v. Neal, C.A Ill., 
219 F.2d 238. 

j 70. U.S —Lindeman v. Textron, Inc., 

I CA.N.Y., 229 F.2d 273—Snead v. 
New York Cent. R. Co., C.A.W.Va., 
216 F 2d 169—Haw’kms v. Sims, C. 
C.A.WVa, 137 F.2d 66—^tna Cas¬ 
ualty & Surety Co. v. Yeatts, C.C. 
A.Va., 122 F.2d 350—^Willis v. 
Pennsylvania R. Co., C.C.A.N.T., 
122 F.2d 248, certiorari denied 62 
S.Ct. 187, 314 U.S. 68 4, 86 L Ed. 547 
—Roedegir v, Phillips, C.C A.N C., 
85 F.2d 995—Garrison v. U. S., C. 
C.A.S.C., 62 F.2d 41. 

Gaynor v. Atlantic Greyhound 
Corp.*, D.C.Pa., 86 F.Supp. 284, re¬ 
versed on other grounds, C.A., 183 
P.2d 482—Cheffey v. Pennsylvania 
R. Co., DC.Pa., 79 F.Supp. 252— 
Kaufman v. Atlantic Greyhound 
Corporation, D.C.W.Va., 41 F Supp 
252. 

71. U.S.—Readnour v. Commercial 
Standard Ins, Co., C.A.Okl, 253 P. 
2d 907—Hawley v, Alaska S. S. Co., 
C.A.Wash., 236 F.2d 307—Snead v. 
New York Cent. R. Co., C.A.W.Va., 
216 F.2d 169—Butte Copper & Zinc 
Co. V. Amerman, C.C.A.Mont., 157 
F.2d 457—Hawkins v. Sims, C.C.A. 
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W.Va, 137 F.2a 66—-=E:;na Casualty 
& Surety Co. v. Yeatts, C.C A Va., 
122 F 2d 350—Roedegir v. Phillips, 
C.CAN.C., So F.2d 9D5—Garrison 
V. U S, C.C.A S.C., G2 F2d 41. 

Gaynor v. Atlantic Greyhound 
Corp, D C Pa, 86 F.Supp. 28 1, re¬ 
versed on other grounds, CA, 183 
P 2d 4S2—Cheffey v. Pennsylvania 
R. Co, DC.Pa, 79 F.Supp. 252— 
Kaufman v. Atlantic Greyhound 
Corporation, D C.W.Va., 41 F.Supp. 
252 

Testimony of plaintiff and wife 
It IS particularly inappropriate to 
direct verdict for plaintiff where only 
testimony offered by plaintiff is not 
that of disinterested witnesses but 
that of himself and his wife. 

U.S.—Polhemus v. Water Island, Inc., 
C.A.Virgin Islands, 252 F2d 924. 

72. U.S.—Transcontinental Bus Sys¬ 
tem, Inc. V. Taylor, C A OkL, 265 
P.2d 913—U. S. v. Bryan, C.A.Fla, 
265 F.2d 698—Martin v. United 
Moving & Storage Co., C A Ind, 
262 F2d 596—Smith v. J C. Pen¬ 
ney Co., CA.Ind., 261 F 2d 218— 
Commercial Standard In^. Co. v. 
Peaster, C A.Kan., 259 F 2d 210— 
Kippen r. Jewkes, C.A Utah, 25S F. 
2d S69—^^Vilson v. Bailey. C A X ]\I., 
257 F 2d 352—Consolidated Gas & 
Equipment Co. of America v. Car¬ 
ver, C.A Colo., 257 F.2d 111—Rosen- 
feld V. Lion Mfg. Corp., C.A Ill , 253 
P.2d 90—Mounds Park Hospital v. 
Von Eye, C.A.Minn., 245 F 2d 756 
—Continental Cas. Co. v. Robert¬ 
son, C.A.Ga., 245 F.2d 604—Hobart 
V. O'Brien, C.A.Mass, 243 F.2d 735, 
certiorari denied 78 S.Ct. 42. 355 
U.S. 830, 2 L.Ed 2d 42, rehearing de¬ 
nied 78 S.Ct. 139, 355 U.S. ST9, 2 
LEd,2d 110—Texas Co. v. Savoie, 
C.A La., 240 F.2d 674, rehearing 
denied 242 P.2d 667, certiorari de¬ 
nied 78 S.Ct. 49, 355 U.S. 840, 2 L. 
Ed.2d 51, rehearing denied 78 S.Ct. 
146, 355 US. 885, 2 L Ed.2d 115— 
Brodrick v. Derby, C.A-Kan., 236 
F.2d 36—Chicago Great Western 
Ry. Co. V. Casura, C.A.Minn., 234 
F.2d 441—Phillips Petroleum Co. v. 
Gibson, Traders & General Ins. Co., 
Intervenor, G.A.Tex, 232 F.2d 13, 
vacated without opinion 77 S.Ct. 16, 
352 U.S. 874, 1 L.Ed.2d rehear- 



§§ 978-979 FEDERAL CIVIL PROCEDURE 


verdict because he may feel that other results are 
more reasonable.'^^ 

A rebuttable presumption against a party does not 
constitute ground for directing a verdict against 
such parties.'^^ 

Inability of jury to agree. Where plaintiff’s evi¬ 
dence was sufficient to go to the jury, but the jury 
disagreed, the trial judge cannot direct a verdict for 
defendant in the belief that another jury will prob¬ 
ably again disagree.'^5 

§ 979. Reservation of Decision 

When a motion for a directed verdict made at the 
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close of all the evidence is denied, the court is deemed 
to have submitted the case to the Jury subject to later 
determination of the legal questions raised by the mo¬ 
tion; and the court may set aside the jury's verdict 
or, where the Jury are unable to agree, may enter judg¬ 
ment itself. 

Under Federal Rules of Civil Procedure, Rule 50 
(b), 28 U.S.C.A., when a motion for directed ver¬ 
dict made at the close of all the evidence is denied, 
the court is deemed to have submitted the case to 
the jury subject to the right to reconsider all ques¬ 
tions of law raised by the motion after rendition of 
the verdict.'^s However, the court does not have 
the power under the Rule to withdraw the case from 
the jury entirely.'^The fact that the trial court 


ing denied 77 S.Ct. 220, 352 U.S. 937, 
1 LrEd.2d 169—^Wellshear v. Brown, 
C.A.Neb, 231 F.2d 612~E. I. Du 
Pont De Nemours & Co. v. Edger- 
ton, C.A.Minn.. 231 F.2d 430—Kyle 
V. Swift & Co., C.A.W.Va., 229 F.2d 
887—Franks v. Groendyke Trans¬ 
port, C.A.Kan., 229 F.2d 731—Lou¬ 
isiana & A. Ky. Co. V. Moore, C.A. 
La., 229 F.2d 1, 59 A.L.R.2d 674, 
certiorari denied 76 S.Ct. 849, 351 
U.S. 952, 100 L.Ed. 1475—Stern v. 
Dunlap Co., C.A.N.M., 228 F,2d 939 
—^American Fidelity & Cas. Co. v. 
Drexler, C.A.La., 220 F.2d 930— 
National Alfalfa Dehydrating: & 
Mill. Co. V. Sorensen, C.A.Neb., 220 
F.2d 858—^Valdosta Milling- Co. v. 
Garretson, C.A.Fla., 217 F.2d 625 
— Swift & Co. V, Morg-an & Sturdi¬ 
vant, C.A.Ga., 214 F,2d 115, 49 A. 
L.R.2d 924—Collazo v, John W. 
Campbell Farms, C.A.Fla., 213 F. 
2d 255—Central Steel Tube Co. v. 
Herzog-, C.A.Iowa, 203 F.2d 544— 
Chicago, R. I. & P. R. Co. v. Con¬ 
sumers Co-op. Ass’n, C.A,Kau., 180 
F 2d 900, certiorari denied 71 S.Ct. 
42, 340 U.S, 813, 95 L.Ed. 698— 
Long V. Clinton Aviation Co., C.A. 
Colo., ISO F.2d 665—Steber v, Kohn, 

C. C.A.I1L, 149 F.2d 4—^Worcester v. 
Pure Torpedo Co., C.C.A.I11., 140 
F2d 358—Smails v. O'Malley, C.C. 
A Neb, 127 F.2d 410—^Warren v, 
Haines, C.C.A.N.L, 126 F-2d 160, 
certiorari denied 62 S.Ct. 1279, 316 

U. S. 688, 86 L.Ed. 1760. 

LaBuff V. Texas & N. O. R. Co., 

D. C.La., 126 F.Supp. 759—Drigotas 

V. Doyle, D.C.Me., 85 F.Supp. 908— 
Montrose v. Nelson, D.C.N.J,, 79 F. 
Supp. 443, reversed on other 
grounds, CA.., 175 F.2d 1021. 

D-C.—^Kendall v. Gore Properties, 
Inc., 236 F.2d 673, 98 U-S.App.D.C. 
378—Goodwin v. Hertzberg, 201 F. 
2d 204, 91 U.S.App.D.C. 385—Car¬ 
ter V. Baltimore & O. R. Co., 152 F. 
2d 129, 80 U.S.App.D.C. 257—Shew- 
maker v. Capital Transit Co., 143 
F.2d 142, 79 U.S.App.D.C. 102. 

Tipton V. Western Union Tel. 
Co., D.C.. 68 F.Supp. 854—Stauffer 
V. Railway Mail Ass'n, D.C., 59 F. 


Supp 833, reversed on other 
grounds 152 F.2d 146, 80 U.S App.D. 
C. 278. 

Martin v. Washington Terminal 
Co., D.C., 6 F.R.D 543, affirmed 167 
F.2d 762, 83 U.S.App.D.C. 398. 
Impartial judgment 

If evidence is of such character 
that reasonable men in impartial ex¬ 
ercise of their judgment may reach 
different conclusions, then case 
should be submitted to jury. 

U.S.—Larkin v. May Dept. Stores 
Co., C.A.Pa., 250 F.2d 948. 
Conflicting permissible inferences 
District court may not grant a 
motion for directed verdict on even 
uncontroverted evidence where con¬ 
flicting permissible inferences may be 
drawn from the evidence. 

U.S.—Readnour v. Commercial Stand¬ 
ard Ins. Co., C.A.Okl., 253 F.2d 907. 

73. U.S.—Massey v. Chattanooga 
Station Co., C.A.Tenn., 210 F.2d 167, 
certiorari denied 75 S.Ct. 216, 348 

U. S. 896, 99 L.Ed. 704—Burcham 

V. J. P. Stevens & Co., C.A.Va., 209 
F.2d 35. 

Denny v. Montour R. Co., D.C. 
Pa., 101 F.Supp. 735. 

74- Tampering with e-vidence 

Although a presumption against 
the parties responsible for tampering 
with evidence arises because of such 
tampering, such presumption does 
not become conclusive, and does not 
constitute ground for directing a ver¬ 
dict against the party responsible for 
the tampering. 

U.S.—Wong V. Swier, C.A.Wash., 267 
F.2d 749. 

75. U.S.—Cowles v. Ohio Farmers 
Ins. Co., C.A.Va., 242 F.2d 73. 

76. U.S.—^Ryan Distributing Corp. v. 
Caley, C.C.A.Pa., 147 F.2d 138, cer¬ 
tiorari denied 65 S.Ct, 1199, 325 
U.S. 859, 89 L.Ed. 1979—Brunet v. 
S. S- Kresge Co., C.C.A.I11., 115 F. 
2d 713, certiorari denied 61 S.Ct. 
1102, 313 U.S. 577, 85 L.Ed. 1636— 
Ferro Concrete Const. Co. v. U. S., 
for Use and Benefit of Luchini, C. 
C.A,R.I., 112 F-2d 488, certiorari 
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denied U. S. for Use and Benefit of 
Luchini v. Ferro Concrete Const. 
Co, 61 S.Ct. 136, 311 U.S. 697, 85 
L.Ed. 452. 

Teets V. Chicago, South Shore & 
South Bend R. R., D.C.Ill., 137 F. 
Supp. 340, reversed on other 
grounds, CA., 238 F.2d 223— 
Wright V. Paramount-Richarda 
Theatres, D.C.La., 97 F.Supp. 83 3, 
reversed on other grounds, C.A, 
198 F.2d 303—Boulter v. Commer¬ 
cial Standard Ins. Co,, D.C.Cal., 78 
F.Supp. 896, reversed on other 
grounds, C.A., 175 F.2d 763—John¬ 
son V. Joseph Schlitz Brewing Co., 
D.C.Tenn., 33 F.Supp. 176, affirmed, 
C.C.A, Jos. Schlitz Brewing Co. v. 
Johnson, 123 F.2d 1016. 

Howard v. U. S., D.C.Tenn., 1 F. 
H.D. 361. 

D.C—Moore v. Capital Transit Co., 
226 F.2d 57, 96 U.S App.D.C. 335, 
certiorari denied 76 S.Ct. 434, 350 

U. S. 966, 100 L.Ed. 889. 

Neb.—Krepcik v. Interstate Transit 
Lines, 43 N.W.2d 609, 153 Neb. 98. 
Effect of Rule on joinder of motion 
for new trial with motion for judg¬ 
ment notwithstanding verdict see 
infra §§ 1089, 1093. 

Express reservation held unneces¬ 
sary 

U.S.—Shaw V. Edward Hines Lumber 
Co., C.A.in., 249 F.2d 434. 

Under state statute 

Under Oklahoma statute providing 
that common law should remain in 
force in aid of general statutes, court 
properly reserved decision on defend¬ 
ant's motion for directed verdict un¬ 
til after Jury had returned verdict 
for plaintiff- 

U.S.—^Western Union Telegraph Co. 

V. Dismang, C.C.A.Okl., 106 F.2d 
362. 

Application of state practice prior to 
Federal Buies of Civil Procedure 
U.S.—Mayfield v. .^Etna Life Ins. Co., 
C.C.A.Tex.. 100 F.2d 199. 

Deemer v. United Fruit Co., D.C. 
Pa., 17 F.Supp. 146. 

77. U.S.—Zaks v, Elliott, C.C.A.S.C., 

106 F.2d 425. 
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reserved decision on a motion and submitted the case ously rules on a motion for a directed verdict.*^ 

to the jury does not warrant the conclusion that the Certainly, a trial court cannot grant a judgment in 

court had determined that plaintiff had made out a accordance with a prior motion for a directed ver- 

prima facie case.'^s where the pleadings and evidence make a case 

Generally speaking, it is desirable not to direct a jury.^3 

verdict at the close of the evidence, but to reserve Where the trial court, in reserving its decision on 
decision on any motion therefor and allow the jury ^ motion for a directed verdict, agrees to permit the 

to bring in a verdict and the trial judge may then, further examination of a witness, it is error for the 

under the Rule, set aside the verdict as against the court to direct a verdict before such examination 

weight of the evidence and grant the motion.^^ The held.^^ 

reason this procedure is desirable is that the review¬ 
ing court, on appeal, may, if it disagrees with the So inclusive is the requirement that facts must be 
trial judge, reinstate the verdict,and unnecessary found by a verdict of the jury, that, even in cases 

retrials may be avoided when the trial court errone- tried to a jury and verdict rendered, the right of the 


78. U.S.—Bailey v. Erie R. Co., D.C. 
Ohio, 143 F.Supp. 351. 

79. U.S.—Reitan v. Travelers Indem 
Co., C.A.Wis., 267 F.2d 66—Fratta 
V. Grace Line, Inc., C.C.A.N.Y., 139 
F.2d 743. 

Frabutt v. New York, C. <& St. L. 

R. Co, D.C.Pa., 88 F.Supp. 821— 
Moffett V. Arabian Am. Oil Co., D. 
C.N.y., 85 F.Supp. 174, affirmed, C. 
A., 184 F.2d 859, certiorari denied 
71 S.Ct, 533, 340 U.S. 948, 95 L.Ed. 
683. 

Beasou for rale 

Even though trial court is of opin¬ 
ion that evidence will not support a 
verdict for plaintiff, the court should 
ordinarily reserve its ruling until 
after verdict, since that course will 
usually hasten ultimate termination 
of litigation and best serve interests 
of parties. 

U.S—Barnett v. Terminal R. Ass'n 
of St. Louis, C.A.Mo., 200 F.2d 893, 
certiorari denied 73 S.Ct. 938, 345 
U S. 956, 97 L.Ed. 1377. 

80. U.S.—Reitan v. Travelers Indem. 
Co., C.A.W 1 S., 267 P.2d 66—Guer¬ 
rero V. American Hawaiian S. S. 
Co., C.A.Cal., 222 F.2d 238—Kar- 
nowski V. Skelly Oil Co., C.A.Kan., 
174 F-2d 770—Fleniken v. Great 
American Indemnity Co., C.C.A.La., 
142 F.2d 938, certiorari denied 65 

S. Ct. 134, 323 U.S. 774, 89 L.Ed. 619 
—Fratta v. Grace Line, Inc., C.C. 
A.N.Y., 139 F.2d 743—Ferro Con¬ 
crete Const. Co. V. U. S., for Use 
and Benefit of Luchini, C.C.A.R.T., 
112 F.2d 488, certiorari denied U. 
S, for Use and Benefit of Luchini 
V. Ferro Concrete Const. Co., 61 S. 
Ct. 136. 311 U.S. 697, 85 L.Ed. 452— 
Western Union Telegraph Co. v. 
Dismang, C.C.A.Okl., 106 F.2d 362. 

Frabutt v. New York, C. & St. L. 
R. Co., D.C.Pa,, 88 F.Supp. 821— 
Moffett V. Arabian Am. Oil Co., D. 

C. N.Y., 85 F.Supp. 174, affirmed, C. 
A., 184 F.2d 869, certiorari denied 
71 S.Ct. 533, 340 U.S. 948, 95 L.Ed. 
683—Honig v. B. F. Goodrich Co., 

D. C.R.I., 62 F.Supp. 281—Sampson 

S5B C.J.S.—23 


V. Channell, D.C.Mass, 27 F.Supp. 
213, second case, new trial denied 
27 F Supp. 213, first case, affirmed, 
C.C.A., Channell v. Sampson, 108 F. 
2d 315, and vacated on other 
grounds Sampson v. Channell, 110 
P.2d 754, 128 A.L.R. 394, certiorari 
denied Channell v. Sampson, 60 S. 
Ct. 1099, 310 U.S. 650, 84 L.Ed. 1415 
—Bachner v. Eickhojff & Co., D.C. 
N.Y., 27 F.Supp. 105. 

Mullen V. Fitz Simons & Con¬ 
nell Dredge & Dock Co., D.C.Ill., 11 
F.R.D. 348, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 191 F.2d 82, certiorari denied 
72 S.Ct. 173, 342 U.S. 888, 96 L.Ed. 
666 . 

D.C.—Howard v. Swagart, 161 F.2d 
651, 82 U.S.APP.D.C. 147. 

Only method of re-examining facts 
tried by jury as question of law is 
by filing motion for directed verdict 
and asking court to enter judgment 
notwithstanding verdict in event of 
denial of motion. 

U.S.—Mutual Ben. Health & Accident 
Ass’n V. Thomas, C.C.A.Ark., 123 
F.2d 353. 

Drinan v. A. J. Lindemann & 
Hoverson Co., D.C.Wis., 141 F.Supp. 
73, affirmed, C.A., 238 F.2d 72. 

81. U.S.—Reitan v. Travelers Indem. 
Co., aA.Wis., 267 F.2d 66. 

Purpose of Buie, under which trial 

court is not required specifically to 
reserve ruling on motion for directed 
verdict in order to have authority to 
act on it after submission of case 
to jury and receipt of jury’s verdict, 
is to enable trial court to leave case 
in status which will permit reviewing 
court to uphold verdict or reverse it 
without necessity for a new trial and 
thereby avoid repetition, 

U.S.—Craighead v. Missouri Pac. 
Transp. Co., C.A.Ark., 195 F.2d 652. 

82. U.S.—^Moss V. Pennsylvania R. 
Co., D.C.Ind., 68 F.Supp. 740. af¬ 
firmed, C.C.A., 158 F.2d 86, certio¬ 
rari denied 67 S.Ct. 1093, 330 U.S. 
849, 91 L.Ed. 1293, and Hook v, 
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National Brick Co., 67 S Ct. 1094, 
330 U.S. 849, 91 LEd. 1293. 

Beasou for rule 

One of the cogent reasons for the 
rule was the desire to permit the 
trial court to resolve any doubt as 
to the sufficiency of the evidence sub¬ 
sequent to the rendition of the ver¬ 
dict, thereby placing the case in such 
a posture that, in the event that it 
should be concluded that the trial 
court erred in directing a verdict, the 
original verdict may be reinstated 
without a new trial. 

U.S.—Shaw V. Edward Hines Dumber 
Co., C.A.I11., 249 F.2d 434. 

Boling as to defense of res judicata 
Where complex problem was pre¬ 
sented by defense of res judicata be¬ 
cause of a judgment rendered in a 
state court and defendant’s motion 
for judgment on basis of res judi¬ 
cata was refused and the matter sub¬ 
mitted to the jury, procedure was 
proper in order to avoid the necessity 
of a new trial in the e\*ent that trial 
court should be in error in the eval¬ 
uation of the plea of res judicata. 
U.S.—Kimmel v. Yankee Lines, Inc., 
D.C.Pa., 125 F.Supp. 702, affirmed, 
C.A., 224 F.2d 644. 

83, U.S.—Raudenbush v. Baltimore 
& O. R, Co.. C.C.A.Pa„ 160 F.2d 
363. 

84. Cross-examination of witness by 
plaintiff 

In action by automobile guest 
against driver of other automobile 
and others for injuries sustained in a 
collision, wherein court reserved 
opinion on defendant’s motion for 
directed verdict at close of plaintiff's 
evidence and denied plaintiff’s motion 
to reopen case for purpose of calling 
driver on cross-examination but as¬ 
sured plaintiff that driver could be 
cross-examined when she took stand 
as defendants’ witness, court erred in 
directing verdict for defendant after 
driver’s testimony on direct examina¬ 
tion but before plaintiff had had an 
opportunity to cross-examine her. 
U.S.—Horton v. United Services Au¬ 
to. Ass’n, C.A.La., 218 P.2d 463. 
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court to order a judgment on the ground that plain¬ 
tiff has made no case is extremely limited and 
the trial court has no right to set a verdict for one 
party aside and order judgment for the other where 
the motion for a directed verdict has not been made, 
as discussed infra § 1220. 

A trial judge may, in a proper case, direct a ver¬ 
dict in the first instance and when he does so Rule 
50 (b) is no longer applicable, being applicable only 
where matter is submitted to the jury for their in¬ 
dependent consideration and verdict.®'^ 

Inability of jury to agree. Under a provision of 
Rule 50 (b), if, after reservation of decision on a 
motion for a directed verdict, no verdict is returned, 
as where the jury disagree, the court may direct 
entry of a judgment as though the requested verdict 
had been directed, or order a new trial, in accord¬ 
ance with the state of the evidence.88 Notwith¬ 
standing the jury are unable to agree, the court has 
the power to enter judgment for defendants if there 
is an absence of any substantial evidence to prove 
liability and damages,^9 although the court cannot 
weigh the evidence,^® and cannot grant the motion 


if a jury question is present.^^ 

The issue on a motion for a directed verdict 
where the jury are unable to agree is a legal one, as 
to whether plaintiffs, under all the evidence and rea¬ 
sonable inferences to be drawn therefrom, consid¬ 
ered in the light most favorable to plaintiffs, have 
made out a case as to each defendant. 

Requirement of subsequent timely motion. The 
requirement of a timely motion by the moving party 
after verdict, or after discharge of jury who failed 
to return a verdict, is ordinarily an essential part of 
Rule 50 (b), the absence of which will not permit 
granting of relief under this Rule,^^ although the 
court has been permitted to act under the Rule even 
in the absence of any post-verdict motion where the 
rights of the parties were not prejudiced thereby.^^ 

§ 980. Effect of Direction or Denial 

A directed verdict constitutes an adjudication on 
the merits in favor of the moving party; but the direc¬ 
tion of a verdict on one issue does not preclude sub¬ 
mission of another issue justified by the evidence. No 
formal exception need be taken after the direction of a 
verdict. 


85. U.S.—Guerrero v. American-Ha- 
waiian S. S. Co., C.A.Cal., 222 F.2d 
238. 

86. U.S.—Reitan v. Travelers Indem. 
Co., C.A.W 1 S., 267 F.2d 66. 

87. Iieg’al conseqnences 

VlUiere court directs verdict for 
plaintiff, court has exercised its 
judgment on matter of law, and legal 
consedtience is the same as if district 
court had submitted case to jury, 
jury had returned verdict for plain¬ 
tiff, and district court had overruled 
motion of defendants for judgment 
notwithstanding the verdict. 

U.S.—Globe Liquor Co. v. San Ro¬ 
man, C.C.A.I11., 160 F.2d 800, af¬ 
firmed in part and remanded in 
part on other grounds 68 S.Ct. 246, 
332 U.S. 571, 92 L.Fd. 177, rehear¬ 
ing denied 68 S.Ct. 450, 333 U.S. 
830, 92 L.Ed. 1115. 

88. U.S.—Thompson v. Lillehei, T>. 
C.Minn., 164 F.Supp. 716—Wilming¬ 
ton Trust Co. V. Travelers Ins. Co., 
U.C.Del., 125 F.Supp. 620—^Daniels 
v. Pacific-Atlantic S. S. Co., D.C.N. 
T., 120 F.Supp. 96. 

3ffot in derogation of jury verdict re¬ 
quirement 

Practice of setting aside a verdict 
for plaintiff and rendering judgment 
for defendant on motion for directed 
verdict was permitted at common law 
and in England at time of establish¬ 
ment of American courts, and Feder¬ 
al Rule which extends practice to 
apply to cases where no verdict is 
found is not in derogation of jury 
verdict requirement. 


U.S.—Guerrero v. American-Hawai- 
ian S.S. Co., C.A Cal., 222 F.2d 238. 

Substantial evidence for adversary 
Where case was submitted to jury 
with right reserved to pass on de¬ 
fendant’s motions for directed ver¬ 
dict, and jury disagreed, and there 
was evidence of substantial character 
which, if believed by jury, would re¬ 
quire verdict for plaintiff, district 
court would permit retrial of case 
and would deny motion for directed 
verdict for defendant. 

U.S.—Howard v. U. S., D.C.Tenn., 1 F. 
R.D. 361. 

89. U.S.—Edwards v. Steinns, C.A. 
Ya., 207 P.2d 734. 

Thompson v. Lillehei, D.C.Minn., 
164 F.Supp. 716. 

Verdict would be set aside 

In action for wages by seaman who 
deserted ship in foreign port for al¬ 
leged cruel treatment, where unsup¬ 
ported testimony of seaman was so 
incredible that a verdict in his favor 
would have necessarily been set aside 
and judgment entered for defendant, 
fact that jury failed to agree did 
not change duty of court to grant 
defendant relief. 

U.S.—^Ennis v. Waterman S. S. Cor¬ 
poration, U.C.hr.T., 49 F.Supp. 685. 

Chauce of success at new trial uot 
coutroUiag 

Whether defendants' motion for a 
directed verdict, after jury had dis¬ 
agreed on issue of plaintiffs con¬ 
tributory negligence, should be grant¬ 
ed did not depend on matter of plain¬ 
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tiffs chances of success at a new 
trial, but whether, on plaintiff’s own 
testimony, his contributory negli¬ 
gence was established as a matter of 
law. 

U.S.—Sloane v. Powell, L.CN.Y., 69 
F.Supp. 1016. 

90. U.S.—Thompson v. Lillehei, D.C, 
Minn., 164 F.Supp. 716. 

91. U.S.—Thompson v. Lillehei, su¬ 
pra—Sloane v. Powell, D.CK.Y., 
69 F.Supp. 1016. 

Entry of judgment held error 

Where evidence disclosed a case 
requiring submission of essential is¬ 
sues to jury, trial judge erred in en¬ 
tering judgment for defendant after 
disagreement of jury on verdict. 

U.S.—Campbell v. Roanoke Coca-Cola 
Bottling Works, C.A.Va., 189 P.2d 
223. 

92. U.S.—Thompson v. Lillehei, D.C. 
Minn., 164 F.Supp. 716. 

93- U.S.—Sattler v. Great Atlantic & 
Pacific Tea Co., D.C.La., 18 F.R.D. 
271. 

Requirement of timely motion for 
new trial after verdict see infra § 
1085. 

Requirement of timely motion for 
judgment notwithstanding verdict 
see infra § 1226. 

Express reservation held not to ob¬ 
viate mandatory requirement of 
timely motion 

U.S.—Sattler v. Great Atlantic & Pa¬ 
cific Tea Co., supra. 

94. U.S.—Shaw V. Edward Hines 
Lumber Co., C.A.ni., 249 F.2d 434. 
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A directed verdict constitutes an adjudication on 
the merits and the ruling of the court in directing 
a verdict is tantamount to a finding of every ma¬ 
terial issue of fact and law in favor of the moving 
party. 96 However, the direction of a verdict on a 
separate and distinct plea or issue does not preclude 
submission to the jury of another distinct plea or is¬ 
sue warranted by the evidence.^'^ 

The ruling of a court on a motion to direct a ver¬ 
dict in a former trial of an action does not preclude 
the court in the retrial of such action from again 
passing thereon,even if the evidence in both trials 


is identical.^^ 

Necessity of taking exception. Under Federal 
Rules of Civil Procedure, Rule 46, 28 U.S.C.A., on 
direction of a verdict for one of the parties it is as¬ 
sumed that the other party takes an exception there¬ 
to as contrar}" to the law and facts, no formal excep¬ 
tion being required.^ Certainly, where a party's po¬ 
sition has been made known to the court at the time 
a directed verdict was first sought by the other party, 
such objection is not required to be repeated when 
the motion is subsequently renewed, and granted.^ 


3. Dismissal or Noxsuit 


§ 981. In General 

After plaintiff has completed the presentation of his 
evidence defendant may move for a dismissal on the 
ground that on the facts and the law plaintiff has shown 
no right to relief; and the question raised by the mo¬ 
tion, and the effect of the ruling thereon, are similar to 
the question raised by, and the effect of the ruling on, 
a motion for a directed verdict. 

Under Rule 41 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., so providing, after plaintifif 


has completed the presentation of his evidence de¬ 
fendant, without waiving his right to offer evidence 
in the event the motion is not granted, may move for 
a dismissal on the ground that on the facts and the 
law plaintiff has shown no right to relief.^ Such 
a motion made by defendant after plaintiff’s evi¬ 
dence is in, without offering any defense, in effect 
avers that on the facts and the law plaintiff has 
shown no ground for relief.^ 


95 . Jurisdictional cLuestion 
District court could not direct ver¬ 
dict because of allegred lack of juris¬ 
dictional amount, as to do so would 
mean a decision on the merits. 

U-S.—Cumberland v. Household Re¬ 
search Corp. of America, D.C. 
Mass., 145 F.Supp. 782. 

96 . Particular question resolved 
Under rule that ruling: of court in 

directing a verdict for defendant is 
tantamount to a finding of every ma¬ 
terial issue of fact and law in favor 
of defendant, employees, in action, 
under wage and hour provisions of 
Fair Labor Standards Act in which a 
verdict was directed for employer, 
could not complain that question of 
whether or not a specific time fell 
within or without act was not re¬ 
solved by appropriate findings of tri¬ 
al court. 

U.S.—^Rokey v. Day & Zimmermann, 
C.C.A.Iowa, 157 F.2d 734, certio¬ 
rari denied 67 S.Ct. 1082, 330 U.S. 
842, 91 L.Ed, 1288, rehearing denied 
67 S.Ct. 1198, 331 U.S. 864, 91 L.Ed. 
1869. 

97. D.C.—Weiss v. District Title Ins. 
Co., 121 F.2d 900, 74 App.D.C. 126. 

98. U.S.—Willis V. Pennsylvania R. 
Co., C.C.A.N.T., 122 F.2d 248, cer¬ 
tiorari denied 62 S.Ct. 187, 314 U.S. 
684, 86 L.Ed. 647. 

99. U.S.—Willis V. Pennsylvania R. 
Co., supra. 

1, U S.—U. S. V. National Biscuit 
Co., D.C.N.Y,, 25 F.Supp. 329. 

2. U.S.—Troupe v. Chicago, Duluth 


& Georgian Bay Transit Co., C.A. 
N.Y., 234 P.2d 253. 

3. U.S.—^Kingston v. McGrath, C.A. 
Idaho, 232 F.2d 495, 54 A.L.R.2d 
267. 

Dismissal as to particular defendants 
Count alleging that defendants had 
jointly published intercepted tele¬ 
phone conversations by playing rec¬ 
ords in surrogate’s court was proper¬ 
ly dismissed as to defendants whom 
plaintiff’s evidence did not connect 
with the publishing, 

U.S.—^Reitmeister v. Reitmeister, C. 
C.A,N.Y., 162 F.2d 691. 

Pennsylvania mle authorizing de¬ 
cree of dismissal without hearing 
evidence on behalf of defendant 
where the case made in the bill has 
not been sustained, and providing 
that such decree shall be final and 
subject to appeal, presupposes con¬ 
sideration of exceptions, and does not 
apply where, because there was no 
longer an issue, the exceptions were 
simply dismissed without ever being 
passed on by the court. 

U.S.—^Allegheny County v. Maryland 
Cas, Co., aC.A.Pa., 146 F.2d 633, 
167 A.L.R. 1032, certiorari denied 
65 S.Ct. 1184, 325 U.S. S55, 89 L. 
Ed. 1975, and 65 S.Ct. 1187, 325 U. 
g. 855, 89 L.Ed, 1975. 

Necessity for plaintiff^s consent be¬ 
fore Buie 

U.S.—^Langwa v. Gorton-Few Vessels 
Co., C.C.A.Mass., 59 F.2d 315. 

64 C.J. P 393 note 59 [aj. 

4, U.S.—Casey v. American Export 
Lines, C.A.N.Y., 173 F.2d 324, re¬ 
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heard 176 F.2d 337, certiorari de¬ 
nied 70 S.Ct, 189, 338 U.S. 885, 94 
L.Ed. 544. 

Favors v. Randall, D.C.Pa., 40 P. 
Supp. 743. 

Evidence necessary to compel de¬ 
fense 

Doctrine that a “scintilla*' of evi¬ 
dence is sufficient against a motion 
to dismiss, or a motion for a non¬ 
suit, is not followed in federal courts, 
but the rule is that there must be 
substantial evidence before the de¬ 
fendant is required to undertake the 
defense. 

U.S.—Carew v. R.K.O. Radio Pictures, 
D.C.Cal., 43 F.Supp. 199. 

Prior practice 

(1) Motion made after close of all 
the evidence raises the question of 
whether plaintiff under the local law 
has proved the case alleged and pre¬ 
sented evidence sufficient for a jury 
to render a favorable verdict. 

U.S.—Tippens v. Metropolitan Life 
Ins. Co., C.C.A.Ga„ 99 P.2d 671. 

(2) Federal district court, under 
state practice, was held authorized 
to grant nonsuit on less than all 
counts of declaration. 

U.S.—^Dulion V, S. A. Lynch Enter¬ 
prise Finance Corporation, C.C.A. 
Ga., 53 P.2d 568, 82 A.L.R. 509, 
certiorari denied 52 S.Ct. 312, 285 
U.S. 540, 76 L.Ed. 933. 

(3) Nonsuit was properly granted. 
U.S. —^Dulion V. S. A. Lynch Enter¬ 
prise Finance Corporation, supra— 
Stapleton v. Beading Co., C.CA..N. 



35B C.J.S. 


§ 981-982 FEDERAL CIVIL PROCEDURE 


While it has been held that, where, in a jury trial, 
a motion is made at the conclusion of plaintiff’s 
case, it would be more appropriate to make a motion 
for a directed verdict rather than dismissal,^ the 
question so presented by a motion for dismissal is 
the same as that presented by a motion for a directed 
verdict.^ In fact it has been held that a motion for a 
nonsuit will be treated as a motion for a directed 
verdict.'^ 

Involuntary dismissal or nonsuit before trial or 
before the taking of evidence is considered supra §§ 
791-878; and the involuntary dismissal after trial 
of an action tried by the court sitting without a jury 
is discussed infra § 1034. 

Coimtcrclaim. Where no proof is offered in sup¬ 
port of a counterclaim it may be dismissed;^ but 
where the evidence warrants submission of the is¬ 
sue to the jury it is error to dismiss a counterclaim.^ 

Abandonment or waiver of motion. A motion to 
dismiss a case in a jury trial in the federal court may 
be waived or abandoned,as where a defendant, 
whose motion at the close of plaintiff’s case was de¬ 
nied, proceeds to introduce evidence and fails to 
make a motion at the close of all the evidence.^^ 
Moreover, where one of the defendants in a tort case 
introduces evidence after the denial of separate mo¬ 
tions to dismiss at the close of plaintiff’s case, error, 
if any, in the denial of the motion becomes imma¬ 
terial.^^ However, such waiver of objection to 


plaintiff’s case does not apply where defendant intro¬ 
duces no evidence without formally resting,^^ or 
where the further evidence is inconsequential but 
this limitation on the rule would not apply where a 
defendant has participated to the extent of cross- 
examining a witness.^^ 

Effect of ruling on motion. An order of dismissal 
is the equivalent of a directed verdict and a dis¬ 
missal of the complaint on defendant’s motion at the 
conclusion of plaintiff’s case in effect grants a non- 
suit.i7 It has also been held that a judgment for 
nonsuit will be treated as a judgment for a directed 
verdict.^ ^ 

If, in a jury trial, defendant’s motion to dis¬ 
miss is overruled, and he proceeds wdth proof, he 
w^aives the right to claim error, but must move for a 
directed verdict at the termination of the proof in 
order to lay a basis for review.^^ 

Setting aside dismissal. On a motion to set aside 
a judgment of involuntary dismissal, all evidence 
favorable to plaintiff with reasonable inferences 
therefrom will be taken as established.^® 

§ 982. Consideration and Determination 

On a motion to dismiss a complaint at close of the 
plaintiff’s case or after close of the trial, the plaintiff 
Is entitled to the most favorable Inferences deducible 
from the evidence; and the motion may be granted only 
if as a matter of law the evidence is insufficient to sub¬ 
mit to the jury or to support a verdict. 


J., 26 F.2d 242, certiorari denied 49 

S.Ct. 28, 278 U.S. 627, 73 L.Ed. 546. 

5. Reason for rule is that where the 
dismissal operates as an adjudication 
on the merits the court, under Rule 
41 (b), must make findings. 

U.S.—Kingston v. McGrath, C.A.Ida- 
ho, 232 F.2d 495, 54 A.L.R.2d 267. 

6. U.S.—Kingston v. McGrath, C.A. 
Idaho, 232 F.2d 495, 54 A.U.R.2d 
267. 

Larkin v. May Dept. Stores, D.C. 
Pa., 153 F.Supp. 747, reversed on 
other grounds, C.A., 250 F.2d 948. 

7. U.S.—Meyonberg v. Penns3^1vania 
R. Co., C.C.A.N.J,, 165 F.2d 50— 
Atlantic Greyhound Corporation v. 
McDonald, C.C.A.N.C., 125 F.2d 849. 

8. u S.—Lesnik v. Public Industrials 
Corporation, C.C.A.N.T., 144 P.2d 
968. 

9. U.S.—Luther v. Maple, C.A.N.D,, 
250 F.2d 916. 

10. U.S.—Fleming v. Lawson, C.A. 
Wyo., 240 F.2d 119. 

Abandonment or waiver of motion 
for directed verdict see supra § 
974. 

11. U.S.—Fleming v. Lawson, supra. 
Basis of rule 

True basis of the rule is not waiv¬ 


er, but it is rather a necessary con¬ 
sequence of the discretionary nature 
and limited scope of the first ruling; 
and the discretion of court in deny¬ 
ing motion to dismiss at close of 
plaintiff’s case should be regulated 
not merely by lack of evidence at 
that time, but by probabilities wheth¬ 
er such evidence will arise before 
the whole evidence is in. 

U.S.—Bates v. Miller, C.CA.ISr.Y., 133 
F.2d 645, certiorari denied 63 S.Ct. 
1446, 320 U.S. 210, 87 L.Ed. 1848. 

12. U.S.—^Bates V. Miller, supra. 
Stthmission of case to jury held prop¬ 
er 

In bus passenger’s action against 
bus company and owner and operator 
of truck for injuries sustained in col¬ 
lision, where defendants made sep¬ 
arate motions to dismiss at close of 
plaintiff’s case and for a directed ver¬ 
dict after bus company had introduc¬ 
ed evidence and its witnesses had 
been cross-examined by the other de¬ 
fendants, there was no error in sub¬ 
mission of case to jury against all 
defendants. 

U.S.—Bates v. Miller, supra. 

13. U.S.—Bates v. Miller, supra. 

14. U.S.—Bates v. Miller, supra. 

15. U.S.—^Bates v. Mpl§r, supra, 
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16. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. Mason, C.C.A.Pa., 115 
F.2d 548. 

17. U.S.—^Allegheny County v. Mary¬ 
land Cas. Co., C.C.APa., 146 F.2d 
633, 157 A.L.R. 1032, certiorari de¬ 
nied 65 S.Ct. 1184, 325 U.S. 855, 89 
L.Ed. 1975, and 65 S.Ct. 1187, 325 
U.S. 855, 89 L.Ed. 1975. 

Equivalent to former involuntary 
nonsuit 

In jury actions, an "order of dis¬ 
missal” granted because the court is 
of the opinion that under the facts 
and the law plaintiff has shown no 
right to relief is equivalent to an 
"involuntary nonsuit” under the for¬ 
mer practice. 

U.S.—^Warren v. Haines, C.C.A.K.J., 
126 F.2d 160, certiorari denied 62 
S.Ct. 1279, 316 U.S. 688, 86 L.Ed. 
1760. 

18. U.S.—Meyonberg v. Pennsyl¬ 
vania R. Co., C.C.A.N.J, 165 F.2a 
50. 

19. U.S.—Bach V. Friden Calculating 
Mach. Co., C.C.A.Ohio, 148 F.2d 
407, 

20. U.S.—^Maryland Casualty Co. of 
Baltimore v. Sauers, D.C.Pa., 38 F. 
Supp 656, 
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On a motion to dismiss a complaint at close of 
plaintiff’s case or after close of the trial, plaintiff is 
entitled to the most favorable inferences deduciblc 
from the evidence ,21 and all disputed facts are to be 
taken as true or established in his favor.^^ 

Determination of motion, A motion to dismiss 
should be granted or nonsuit entered only in clear 
cases. 23 The complaint should be dismissed only 


where as a matter of law there is no evidence suffi¬ 
cient to submit to the jury^'^ or to support a ver¬ 
dict and a motion to dismiss will be overruled if 
there is substantial evidence favoring plaintiff’s 
case,2S notwithstanding there is evidence also oppos¬ 
ing such substantial evidence,even though the 
court, if it were trying the case alone, would find 
against him.28 


G. INSTRUCTIONS 


§ 983. In General 

It is the function and duty of the court properly to 
instruct the jury as to the law and the facts of the 
particular case, and to elucidate the issues and give 
reasonable guidance to the jury. 

It is the function and duty of a federal district 
judge to instruct the jury as to the law.^^ He may 
charge the jury on the facts as well as on the law,30 


and it is his duty to elucidate the issues and give 
reasonable guidance to the jury on the facts.31 

In charging the jury the court may e>:ercise wide 
discretion.32 The court should be free at the time 
of charging the jury to make the charge as it thinks 
it should be madc.33 The trial judge may waive 
his own rule regulating the submission of special 


21 . U.S.—Larkin v. May Dept. 

Stores, D.C.Pa., 153 F.Supp. 747, re¬ 
versed on other grounds, C.A., 250 
F.2d 948—Peterson v. Baltimore & 
O. R. Co., D.C.Pa., 73 F.Supp. 507 
—La Guerra v. Brasileiro, D.C N". 
Y., 39 F Supp. 668, reversed on oth¬ 
er grounds, C.A., 124 F.2d 553, cer¬ 
tiorari denied 62 S.Ct. 918, 315 TJ. 
S. 824, 86 LEd. 1220—Shaw v. Mis¬ 
souri Pac. R. Co., D.G.La., 36 P. 
Supp. 651—Thonnesen v. Mont¬ 
gomery Ward & Co., D.C.K.Y., 33 F. 
Supp. 81. 

22. U.S.—State of North Dakota, for 
and on Behalf of N. D. Workmen's 
Compensation Bureau v. Northern 
Pac. Ry. Co., C.A.N.D., 171 P.2d 
506—Schantz v. American Dredg¬ 
ing Co.. aC.A.Pa., 138 F.2d 534— 
Kelly V. Duke Power Co., C.C.A. 
N.C., 97 P.2d 629. 

Peterson v. Baltimore & O. R. 
Co., D.C.Pa., 73 F.Supp. 697—Thon¬ 
nesen V. Montgomery Ward & Co., 
D.C.N.Y., 33 F.Supp. 81. 

Treated as demurrer to evidence 
U.S.—^Kelly V. Duke Power Co., C.C. 
A.N.C., 97 F.2d 529. 

23. U.S.—^Peterson v. Baltimore & O. 
R. Co., D.C.Pa., 73 F.Supp. 597. 

24. U.S,—Boaz v. Mutual Life Ins. 
Co. of New York, C.C.A.Mo., 146 
F.2d 321. 

Thonnesen v, Montgomery Ward 
& Co., D.C.N.Y., 33 F.Supp. 81. 
Evidence held sufficient to go to jury 
U.S.—Shaw v. Missouri Pac. R. Co., 
D C.La,, 36 F.Supp. 651. 

Evidence held insufficient to go to 
jury 

XJ.S.—Southwell V. Robertson, D.C. 
Pa., 27 F.Supp. 944. 

25 . U.S.--Kelly V. Duke Power Co., 
C.C.A.N.C., 97 F.2d 629. 


26. U.S.—Bach v. Friden Calculating 
Mach. Co., C.C.AOhio, 148 F 2d 
407. 

27. U.S.—^Bach v. Friden Calculating 
Mach. Co., supra. 

28- U.S.—Bach v. Friden Calculating 
Mach. Co., supra. 

29. U.S.—Glendenning Motorways v. 
Anderson, C.A.Minn., 213 F.2d 432 
—^Virginian Ry. Co. v. Early, C.C.A. 
W.Va., 130 F.2d 548. 

Ware v. Garvey, D.C.Mass., 139 
F.Supp, 71. 

For discussions with respect to in¬ 
structions see 1 F.R.D. 141, 540; 

3 F.R.D. 113; 6 F.R.D. 317; 9 F.R. 
D. 666; 10 F.RD. 81, 293, 409. 
Effect of plea of guilty in criminal 
proceedings j 

XJ.S.—^U. S. V. Kaplan, C.A.N.Y., 267 i 
F.2d 114. 

Eunction of auditor 

^Vhere entire report of an auditor 
to whom a breach of contract action 
was referred by district court, his 
findings, and recommendation were 
introduced in evidence, the descrip¬ 
tion of the auditor’s part m the case 
by both counsel and court coupled 
with product of his work would be 
deemed to have adequately informed 
jury of auditor’s function. 

D.C.—^Libby v. Trako Builders, Inc., 
243 F.2d 252, 100 U.S.App.D.C. 146. 

Governing law 

In action for injuries sustained in 
Iowa by passenger on defendant’s 
train, district court sitting in Ne¬ 
braska where law of foreign state 
must be specially pleaded and proved 
w’as not required to instruct, con¬ 
trary to actuality, that governing 
substantive law of Iowa which was 
not pleaded or proved was identical 
with that of Nebraska, since the 
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court was required to take judicial 
notice of law of Iowa. 

U S.—Petersen v. Chicago, Great 
Western Ry. Co., D.C Neb., 3 P.R.D. 
346. 

On refusal of separate trial on is¬ 
sue of relea.se, court would give ap¬ 
propriate instruction to jury. 

U S.—Grissom v. Union Pac. R. Co., 
D.C.Colo., 14 F.R.D. 263. 

Statutory law 

Court may briefiy state to jury 
statutory law on which an action is 
based and point out specific provi¬ 
sions of act which are being invoked 
in cause. 

US—United Elec., Radio & Mach. 
Workers of America v. Oliver 
Corp., C.A.Iowa, 205 F.2d 376. 

30. U.S.—^\^irginian Ry. Co. v. Early, 
C.C.A.W.Va, 130 P.2d 548. 

31. U.S.—Smith V. Texas Co., C.A. 
N.Y., 219 F.2d 74. 

Essential part of machinery 

Federal judge is not a mere arbi¬ 
trator to rule on objections to evi¬ 
dence and to charge the jury on the 
law, but he is an essential part of the 
machinery whereby just conclusions 
of fact are reached and may properly 
control the inquiry and assist the 
jury to a just determination. 

U.S.—Young V. Corrigan, D.C.Ohio, 
208 P. 431. 

32- U.S.—Fredericks v. American 
Export Lines, D.C.N.Y., 117 F.Supp, 
256, affirmed, C.A., 227 F.2d 450, 
certiorari denied 76 S.Ct. 475, 350 
U.S. 989, 100 L.Ed. 865. 

33. U.S.—Terminal R. Ass’n of St. 
Louis V. Staengel, C.C A.Mo., 122 
F.2d 271, 136 A.L.R, 789, certiorari 
denied 62 S.Ct 181, 314 U.S. 680. 
86 L-EcL 644. 



983-984 FEDERAL CIVIL PROCEDURE 


35B C.J.S, 


charges, and if the rule was violated the presumption 
is that he did so.^^ 

Procedural or adjective law of a state with respect 
to instructions does not affect the procedure in the 
federal courts. 

Cautionary instructions are within the discretion 
of the trial court.^® 

Presence of counsel. The court may instruct the 
jury in open court even though counsel is not pres- 
ent.S'^ 

Under the Conformity Act, in the matter of in¬ 
structions to juries a federal court was not limited 
or controlled by the constitution or laws of the state 
in which it sat, either with respect to the instruc¬ 
tions themselves or the mode of giving them,^^ nor 
did the state statute control with respect to the time 


of taking exceptions to the charge.^^ 

§ 984. Invasion of Province of Jury 

Instructions must not invade the province of the 
jury. 

Instructions which withdraw from the jury mat¬ 
ters or issues which are proper for their considera¬ 
tion are improper as invading the province of the 
jury.^^ A federal court may, in its discretion, and 
without invading the the province of the jury, fairly 
analyze or comment on the evidence,^^ and may com¬ 
ment on the credibility of witnesses,or the nature 
of the evidence,'^^ after cautioning the jury that they 
are the sole judges of fact,^^ and that they are free 
to disregard the comments of the court.'^^ No in¬ 
struction assuming as a matter of fact something 
which is not conceded or established by uncontra¬ 
dicted evidence should be given to the jury.'^^ 


34. TJ S.—Sun Oil Co. v. Greg-ory, C. 
C.A.Tex., 56 F.2d 108. 

35. Tj.S.—F ischler v. Lojeski, D.C. 
Pa., 143 F.Supp. 684. 

36. U.S.—Combs V. Chicago, St. P., 
M. & O Ry. Co., D.C.Iowa, 135 F. 
Supp. 750. 

37. U.S.—Finn v. Carneg’ie-Illinois 
Steel Corp., D.C.Pa., 68 F Supp. 
423. 

38. U.S.—Seested v. Post Printing & 
Publishing Co., B.C.Colo., 15 F.2d 
595. 

Payne v. Haubert, C.C.A.Ohio, 
277 F. 646. 

25 C.J. p 820 note 63. 

39. U.S—Consumers’ Cotton-Oil Co. 
V. Ashburn, Tex., 81 F. 331, 26 C. 
C.A. 436. 

40. U.S—Tan Cedarfleld v. Laroche, 
C.A.NH, 252 F.2d 817. 

Instructions held improper or prop¬ 
erly refused 

(1) In general. 

U.S.—Texas & N. O. R. Co. v. Under¬ 
hill, C.A.Tex., 234 F.2d 620—Lang 
V. Rogney, C.A.Minn., 201 F.2d 88. 

(2) If there is a reasonable basis 
in the record for concluding that it 
was the negligence of defendant 
which caused the injury and freedom 
from contributory negligence of 
plaintiff, it would be an invasion of 
the jury’s function for the court to 
draw contrary inferences or to con¬ 
clude that a different conclusion 
would be more reasonable. 

U.S.—Sens v. Baltimore & O. R. Co., 
D C.Pa., 149 F.Supp. 440. 

(3) Question whether railroad: 
company, in action by employee, was 
required to take action with respect 
to removal of ice and sleet prior to 
cessation of storm was a matter for 
jury’s consideration. 

U.S.--Anderson v. Elgin, J. & E. Ry. 
Co., C.A.I11., 227 F.2d 91. 


Instructions held not improper 

(1) In general. 

U.S—Lopez V. New Amsterdam Cas. 
Co., C.A.Tex., 261 F.2d 659—Sul- 
entich v. Interlake S. S. Co., C.A. 
Ill., 257 P.2d 316, certiorari denied 
79 S.Ct. 125, 358 U.S. 885, 3 L Ed. 
2d 113, rehearing denied 79 S Ct. 
311, 358 U.S. 938, 3 L.Ed.2d 310— 
Adkins V. Atlantic Coast Line R. 
Co., C.A.Ga., 199 P.2d 660. 

John B. Kelly, Inc. v. Aronimink 
Village Apartments, D.C.Pa., 122 
F.Supp. 906—Schirra v. Delaware, 
L. & W. R. Co., D.C.Pa., 103 F. 
Supp. 812—Lewis v. Pennsylvania 

R. Co., D.C.Pa., 100 F.Supp. 291. 

(2) In action for injuries allegedly 
sustained by plaintiff in using the 
home permanent set of defendant’s 
insured, charge was not improper on 
the ground that it stated as a mat¬ 
ter of law that the preparation was 
a safe product and thus took from 
the jury the primary factual issue 
presented. 

U.S.—Bish V. Employers Liability 
Assur. Corp., C.A.La., 236 P.2d 62. 

41. U.S-—^Mitchell v. Harmony, N.T., 
54 U.S. 115, 13 How. 115, 14 L.Ed. 
75. 

Cal-Bay Corp. v. U. S., C.C.A.Cal., 
169 F.2d 15, certiorari denied 69 

S. Ct. 134, 335 U.S. 859, 93 L.Ed. 
406—^Virginian Ry. Co. v. Armen- 
trout, C.C.A.W.Va., 166 F.2d 400, 
4 A.L,R.2d 1064—^Young v. Trav¬ 
elers’ Ins. Co., C.C.A.Okl., 68 F.2d 
83—Order of United Commercial 
Travelers of America v. Tripp, C.C. 
A-Colo., 63 F.2d 37. 

Ware v. Garvey, D.C.Mass., 139 
F.Supp. 71—^Davis v. St. Louis 
Southwestern Ry. Co., D.C.La., 106 i 
F.Supp. 547, affirmed C.A., 204 P. I 
2d 251. i 

Young V. Corrigan, D.C.Ohio, 208 
F. 431—Sommers v. Carbon Hill 
Coal Co., C.C.Wash., 91 F. 337. 
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Applicability of instructions to plead¬ 
ing and evidence see infra § 990. 
Comments by court on evidence in 
civil trials generally see Trial § 
273. 

For discussion of comment on evi¬ 
dence in charge to jury see 6 F.R.D. 
317. 

Exactitude 

Trial judge is not required to state 
his recollection of the evidence with 
nice exactitude for both sides, but 
his position is such that he must use 
great care, and deductions and the¬ 
ories not warranted by the evidence 
should be studiously avoided. 

U.S.—Paramount Film Distributing 
Corp. V. Applebaum, C.A.Miss, 217 
F.2d 101-—Sperber v. Connecticut 
Mut. Life Ins. Co., C.C.A.Mo., 142 
F.2d 2. 

42. U.S.—^Ware v. Garvey, D.C. 
Mass., 139 F.Supp. 71. 

43. U.S.—^Ware v. Garvey, supra. 

44. U.S.—^Davis v. St. Louis South¬ 
western Ry. Co., D.C.La., 106 F 
Supp. 547, affirmed, C.A., 204 F.2d 
251, 

45. U.S.—^Ware v. Garvey, D.C.Mass., 
139 F.Supp. 71. 

Young V. Corrigan, D.C.Ohio, 208 
F. 431. 

Hot hound hy opinion 

“In commenting on the evidence, a 
trial judge should make it clear that 
the jury is not bound by his opinion. 
But too much diffidence in the mat¬ 
ter can lead to a jury thinking that 
the trial judge is issuing an invita¬ 
tion to pay no attention to him.’’ 
U.S.—^Union Pac. R. Co. v. Bridal 
Veil Lumber Co., C.A.Or., 219 P.2d 
825, 830, certiorari denied 76 S.Ct. 
466, 350 U.S. 981, 100 L.Ed. 849. 

46. U.S —Howard v. Cincinnati 

Sheet Metal & Roofing Co., C.A.Ind., 
234 P.2d 233. 
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§ 985. Necessity, Form, and Sufficiency 

Instructions need not be given in any particular 
form, provided the jury are given adequate guidance for 
their deliberations; and the court may exercise its dis¬ 
cretion in the choice of language. 

The instructions given by a federal district judge 
need not be given in any particular form,but the 
jury must be instructed on the legal standards to be 
applied in determining issues of fact.^s An instruc¬ 
tion is proper if, when read in connection with other 
instructions, the jury are adequately guided in their 
deliberations.^9 Illustrative explanations of an in¬ 
struction rest within the discretion of the court, 
as does amplification of a correct instruction.It 
is not improper to admonish the jury that their ver¬ 
dict must not be the result of sympathy, passion, or 
prejudice.^2 Failure to charge on what is purely a 
question of law is not improper,53 and it is improper 
to give an instruction shifting to the jury a purely 
legal question.^^ 


Written instructions. In the federal courts in¬ 
structions need not be in writing,^^ even though state 
statutes so require,but should be given orally in 
logical sequence and in common speech;^" nor is it 
necessary to instruct by reading formal language 
committed to writing in advance.^^ The court may, 
in its discretion, submit to the jury a copy of in¬ 
structions after completion of its oral charge. 

Language. The court in giving instructions may 
exercise its discretion in its choice of language,^® 
but the use of words which under the circumstances 
may be improper or misleading should be avoided.®^ 
Technical terms should be defined,®- but words and 
phrases which are familiar to one of ordinary in¬ 
telligence need not be defined.®^ Instructions in 
federal courts have been held not improper because 
they follow the language commonly used in state 
courts,®^ or the language of statutes®^ or of decided 


47. U.S.—^Mounds Park Hospital v. 
Von Eye, C.A.Mmn., 245 F.3d 756. 

48. U.S.—Merchant’s Fast Motor 
Lines, Inc. v. Lane, C.A.Tex., 259 
P.2d 336. 

49. U.S —Burlington Transp. Co. v. 
Stoltz, C.A.C 0 I 0 ., 191 F.2d 915. 

50. U.S.—^Bush V. Louisville & N. R. 
Co., C.A.Fla., 260 F.2d 854. 

51. U.S.—Luther v. Maple, C.A.N.D., 
250 F.2d 916. 

52. U.S.—Dempsey v. Heise, C.A. 
Mich., 250 P.2d 852. 

Instruction held proper 

Where, in action under Federal 
Employers’ Liability Act by woman 
track laborer against railroad com¬ 
pany for injury received in fall, wom¬ 
an’s counsel in his closing argument 
laid much stress on fact that woman 
had raised two children, not her own, 
both of whom were then grown and 
no longer living with her, appealing 
for a verdict which would enable her 
to be “a mother to little children” 
and to make it possible for her to 
leave something "to those who are 
near and dear to her,” trial judge’s 
charge that jury should not allow 
sympathy or prejudice to influence 
their verdict and should be no more 
swayed by sympathy for woman than 
for widows and orphans who might 
be receiving dividends or interest 
from railroad was within judge’s dis¬ 
cretion. 

U.S.—Burch V. Reading Co., C.A.Pa., 
240 F.2d 674, certiorari denied 77 
S.Ct. 1049, 353 U.S. 965, 1 L.Ed.2d 
914. 

53. Comparative negligence 
Refusal of trial court to instruct 

jury concerning legal effect, under 
state comparative negligence law, of 
finding of eaual negligence on part 


of two participants in automobile 
accident, was proper, both as matter 
of state practice and under Federal 
Rules, since jury were not entitled 
to be instructed concerning legal re¬ 
sult of their findings of fact. 

U.S.—Thedorf v. Lipsey, C.A.Wis., 
237 F.2d 190. 

Effect of release 

U.S—Brown v. Moore, C.A.Pa., 247 
P.2d 711, certiorari denied 78 S.Ct. 
148, 355 U.S. 882, 2 L Ed 2d 112. 

54. U.S.—City of Fort Worth, Tex. 
V. U. S., C.A.Tex., 212 F.2d 474. 

55. U.S.—City of Lincoln v. Power, 
Neb,, 14 S.Ct. 387, 151 U.S. 436, 38 
L.Ed. 224. 

Downie v. Powers, C.A.Okl., 193 
F.2d 760. 

U. S. V. Train, C.C.Mass., 12 P. 
852. 

Oral statement as instruction 

In action for damages sustained 
when plaintiff’s bulldozer, while 
building fire break, struck riser ex¬ 
tending upward from gas company's 
pipeline beside public highway, oral 
statement by judge, in presence of 
jury, that regulations requiring pipe¬ 
lines to be buried certain distance 
would not apply unless pipeline was 
shown to be on highway, had force 
of instruction that jury should dis¬ 
regard evidence of regulations unless 
pipeline was on highway. 

U.S.—Oklahoma Natural Gas Co. v. 
Concho Const. Co., C.A.Okl., 209 F. 
2d 269. 

56. U.S.—City of Lincoln v. Power, 
Neb., 14 S.Ct. 387, 151 U.S. 436, 38 
L.Ed. 224. 

Mexican Cent. Ry. Co, v. Glover, 
Tex., 107 F. 356, 46 C.C.A. 334. 

57. U.S.—^Downie v. Powers, CjV. 
Okl., 193 F.3d 760. 
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58. U.S,—Robak v. Pennsylvania R. 
Co., C.A.Pa., 178 F 2d 4S5. 

59. U.S.—Doane v. Jacobson, C.A. 
Mass., 244 F,2d 710. 

60. U.S.—Partlow v. Goldstein. C.A. 
Mo., 263 F.2d 169—Burch v. Read¬ 
ing Co, C.A.Pa., 240 F2d 574, cer¬ 
tiorari denied 77 S.Ct. 1049, 353 U. 
S. 965, 1 L.Ed.2d 914. 

Altnchter v. Shell Oil Co„ D.C. 
Minn., 161 F.Supp. 46. 

Language of requested Instruction 
see infra § 991. 

61. “Convince”; “conviction” 

(1) In ordinary civil suit, words 
like “convince” and “conviction” 
should be shunned in jury charge. 
U.S.—Larson v. Jo Ann Cab Corp., C. 

A.N.T., 209 P.2d 929. 

(2) However, it is not wrong to 
charge that the jury must he “con¬ 
vinced” by the fair preponderance of 
evidence that the facts were as plain¬ 
tiff asserted them to be. 

U.S.—Burch v. Reading Co, C.A.Pa., 
240 F.2d 574, certiorari denied 77 
S.Ct. 1049, 353 U.S. 965, 1 L.Ed.2d 
914. 

62. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Preston, C.A.Kan., 257 P.2d 
933. 

63. U.S.—Atchison, T. & S. P. Ry. 
Co. V. Preston, supra. 

64. U.S.—Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp, 949. 

65. U.S.—Merchant’s Fast Motor 
Lines, Inc. v. Lane, C.A.Tex., 259 
F.2d 336. 

Reciting statute 

In motorcycle rider’s action, 
against automobllist for injuries 
which motorcycle rider claimed to 
have received in accident which oc¬ 
curred between 8:50 P.M. and 9:30 
P.M., wherein motorcycle rider ad- 
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cases.®^ Use of extravagant and figurative lan¬ 
guage does not necessarily show a prejudicial atti¬ 
tude on the part of the court.®'^ 

Undue prominence to particular matters. Instruc¬ 
tions must not overemphasize matters to the point 
of prejudice to one side or the other.®® 

§ 986. - Comments of Court 

The court, In giving instructions, may make proper 
comment as to matters appearing in the course and 
conduct of the trial. 

The court may make proper comment on conduct 
of counsel,®^ and may give instructions correcting or 


counteracting irrelevant or prejudicial remarks of 
counsel^® Likewise, improper allowance of mis¬ 
statements of counsel may be corrected by proper 
instructions.'^^ The court may properly comment on 
the testimony of expert witnesses*^^ and on the 
credibility of witnesses.'^® In a proper case it may 
charge that opinion evidence is of low grade and 
not entitled to much weight against positive testi¬ 
mony.'^'^ 

In charging the jury the court must not so com¬ 
ment or express an opinion with respect to the evi¬ 
dence as to mislead the jury.'^^ Although the trial 


mitted that he had consumed some 
beer before 4 P.M. on the day in 
Question, the g’lving of instruction re¬ 
citing- statute relating to operation 
of vehicle while under influence of 
intoxicating liquor and stating that 
jury could consider whether a per¬ 
son was so influenced in determin¬ 
ing his conduct and whether or not 
he was negligent was proper. 

U.S—Gerhard v. Pagan, C.A.Hawaii, 
268 P.2d 112. 

66. U.S.—Hardy v. Yellow Cab Co., 
DC.Pa., 100 P.Supp. 194. 

67. U.S.—Universal Pictures Co. v. 
Harold Lloyd Corp., C.C.A.Cal., 162 
F.2d 354. 

68. U.S.—^Dempsey v. Heise, C.A. 
Mich., 250 F.2d 852—Howard v. 
Cincinnati Sheet Metal & Rooflng 
Co., C.A.Ind., 234 F.2d 233. 

Iiiability of employer 

In action against landlord and 
against seller of gas stove for dam¬ 
ages arising out of explosion, which 
occurred while seller’s employee was 
connecting stove, instructions did not 
stress or over-emphasize liability of 
an employer for actions of an em¬ 
ployee. 

U.S.—White Auto Stores v. Reyes, 
C.A.N M., 223 F 2d 298. 

69. Alteration of diagram 
Where, on plaintiff’s counsel alter¬ 
ing diagram of scene of accident aft¬ 
er its admission, trial court promptly 
ordered it stricken, and reprimanded 
counsel, and trial court ultimately 
instructed jury that counsel's altera¬ 
tion was merely inadvertent, and 
that they could consider diagram as 
they remembered it, court acted 
properly and fairly under circum¬ 
stances. 

U.S.—Meurling v. County Transp. 
Co., C.A.Conn., 230 F.2d 167. 

70. U.S.—Burch v. Reading Go., D.C. 
Pa., 140 P.Supp. 136, affirmed, C. 
A., 240 F,2d 574, certiorari denied 
77 S.Ct. 1049, 353 U.S. 965, 1 L.Ed. 
2d 914. 

71. U.S-—Kilmer v. Gustason, CA.. 
Fia., 211 P.2d 781. 


Matters which may be proved 

Court's comment in charge to jury 
that under an allegation of aliena¬ 
tion of affection plaintiff could prove 
criminal conversation without spe¬ 
cifically making that allegation in 
complaint was not erroneous, where 
comment was caused by argument to 
jury by defendant’s counsel that 
original complaint did not charge 
criminal conversation and that such 
charge had been added later by 
amendment. 

DC.—Kimmel v. Campbell, 161 P.2d 
378, 82 U.S.AppDC. 121. 

72. U.S.—Millers’ Nat Ins. Co., Chi¬ 
cago, Ill. V. Wichita Flour Mills 
Co„ C.A.Kan., 257 F.2d 93. 

73. U.S.—^Davis v. Central Vt. Ry., 
C.A.Vt., 227 F.2d 948. 

Statements or conclusions 

In an action arising out of a colli¬ 
sion of vehicles, an instruction that 
the jury are not bound to accept 
statements or conclusions of witness¬ 
es who testify to opinions, and may 
reject such evidence if it conflicts 
with inferences that jurors them¬ 
selves draw from facts appearing in 
evidence, would be proper. 

U.S.—Conn v. Young. C.A.Vt., 267 P. 
2d 725. 

74. U.S.—Jenkins v. Nicholson, D.C. 
Pa., 162 P.Supp. 167. 

75. U.S.—Comer v. Smith’s Transfer 
Corp. of Staunton, Va., C.A.W.Va., 
212 F.2d 42. 

Instructions held proper 

(1) In general. 

U.S.—Theatre Enterprises v. Para¬ 
mount Film Distributing Corp., C. 
A.Md., 201 P.2d 306, affirmed 74 
S.Ct. 257, 346 U.S. 537, 98 L.Ed. 
273. 

(2) Where doctor testified that 
plaintiff was using crutch and cane 
during certain period under another 
doctor's orders, even though doctor 
testifying had seen only records of 
two hospitals and not record of third 
hospital where plaintiff was also 
treated, trial judge’s pointing out in 
the charge that doctor so testifying 
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did not see the records at the third 
hospital was not error. 

U S —Burch V. Reading Co., D C. 
Pa., 140 F Supp. 136, affirmed, C A., 
240 P.2d 574, certiorari denied 77 
S.Ct. 1049, 353 U.S. 965, 1 L Ed 2d 
914. 

(3) In action by guest in truck 
against railroad company for inju¬ 
ries sustained when truck was struck 
by tram at crossing, wherein jury 
were instructed that jury could con¬ 
sider guest's written statement to 
railroad company’s former claim 
agent as bearing on guest’s credibil¬ 
ity, court did not err in instructing 
that former claim agent had taken 
two other statements from guest but 
railroad company had not introduced 
them in evidence, and that jury 
might consider the two other state¬ 
ments in determining weight to be 
given to statement that was intro¬ 
duced. 

U.S.—Davis V. Central Vt. Ry., C.A 
Vt., 227 P.2d 948. 

(4) Also, in such action, where 
railroad company cross-examined 
truck driver concerning unsigned 
statement alleged to have been pro¬ 
cured from driver by railroad com¬ 
pany's former claim agent, and where 
driver denied making statements at¬ 
tributed to him, and where railroad 
company failed to produce former 
claim agent as a witness, although it 
had assured court that it would do 
so, trial court did not err in instruct¬ 
ing jury that because of failure of 
railroad company to produce former 
claim agent to prove alleged prior in¬ 
consistent statements of truck driver, 
railroad company’s attempt to im¬ 
peach truck driver's testimony “went 
out the window.” 

U.S.—^Davis V. Central Vt. Ry., supra. 
Instruction held not comment 

Instruction, in action for damages 
for exhibition and distribution of al¬ 
legedly libelous motion picture de¬ 
picting founding and maintenance of 
newsboys’ home in which plaintiff 
had once resided, that although jury 
might believe and find from evidence 
that some persons who saw picture 
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court is not required to comment on possible in- § 987. - Confusing or Misleading Instruc- 

ferences arising from failure to produce potential tions 

witnesses who are in court and available to both instructions must not be confusing, misleading, con¬ 

flicting, OP contradictory. 

parties,76 it is not improper so to comment, pointing Instructions must not be confusing or mislead- 
out possible reasons for such failure.'^'^ ing,'^^ or conflicting or contradictoryThe test 


had understood that screen character 
of same name as plaintiff referred to 
plaintiff, yet fact that such persons 
so understood was not conclusive, 
but jury should determine from all 
evidence, including picture, whether 
in their opinion, screen character was 
capable of being reasonably under¬ 
stood to refer to plaintiff, was proper 
statement of law and not comment 
on testimony of certain witnesses. 
U.S.—Davis V. R. K. O. Radio Pic¬ 
tures, GA.Mo., 191 F.2d 901. 

76. U.S.—Burch v. Reading Co., D.C. 
Pa., 140 F.Supp. 136, affirmed, C. 
A., 240 F.2d 574, certiorari denied 
77 S.Ct, 1049. 353 U.S. 965, 1 L.Ed. 
2d 914. 

77. U.S.—Burch v. Reading Co., su¬ 
pra. 

Instruction held necessary and prop¬ 
er 

Where, in negligence action, coun¬ 
sel in their arguments to jury re¬ 
ferred to doctors who treated plain¬ 
tiff during period in which defendant 
maintained that plaintiff was able to 
return to work, instruction on infer¬ 
ence which could be drawn from fact 
that plaintiff had failed to call such 
doctors as witnesses was necessary 
and proper. 

U.S.—Burch V. Reading Co., supra. 

78. U.S.—Macartney v. Compagnie 
Generale Transatlantique, C.A.Or., 
253 F.2d 529—Tharp v. Mundy, C. 
A Fla., 195 F.2d 987. 

Trial Courtis rereading of confus¬ 
ing instruction instead of answering 
directly questions of jurors, who 
were obviously confused by instruc¬ 
tions, constituted reversible error. 
U.S.—Scarborough v. Atlantic Coast 
Line R. Co., C.A.Va., 202 F.2d 84. 
Comments on law and evidence 
Where trial judge’s comments on 
evidence in instructions intertwine 
matters of law into the comment in 
such a way that law and opinion are 
not sharply differentiated and com¬ 
ment instruction has a possible inter¬ 
pretation that jury need not pay any 
attention to matters of law stated 
therein as distinct from the judge’s 
opinion on the evidence, comment is 
subject to criticism. 

U.S.—^Union Pac. R. Co. v. Bridal Veil 
Lumber Co., CA..Or., 219 F.2d 825, 
certiorari denied 76 S.Ct. 466, 350 
U.S. 981, 100 L.Ed. 849. 
Xnstructious held confusing or mis¬ 
leading 

(1) In action for damages result¬ 
ing from alleged violation of anti¬ 


trust laws, wherein all of defendants 
except one were dismissed prior to 
trial, but instructions were not re¬ 
cast to reflect that there was only one 
defendant, instructions relating to 
verdict as to “each defendant” and 
against “defendants” were mislead¬ 
ing and contradictory. 

U.S.—Flintkote Co. v. Lysfjord, C.A. 

Cal,, 246 P.2d 368, certiorari de¬ 
nied 78 S.Ct. 64, 355 U.S. 835, 2 L. 

E.2d 46. 

(2) In action by unlicensed real 
estate broker and sawmill operator 
against loggers and promoters on 
alleged oral contract for commissions 
arising from introduction by broker 
and sawmill operator to loggers and 
promoters of purchaser for timber- 
land, wherein evidence, which related 
to prior dealings of the parties, and 
which was admissible only for limit¬ 
ed purposes of showing familiarity of 
sawmill operator with the property 
and prior relationship between him 
and the loggers and promoters in ef¬ 
fort to sell the timber, was introduc¬ 
ed, instruction that jury should dis¬ 
regard evidence of prior dealings in 
arriving at amount of verdict, but 
could consider it for “other purpos¬ 
es,” without defining “other pur¬ 
poses” was reversibly erroneous. 
U.S.—Turner v. Kelly, C.A.Va., 262 

P.2d 207. 

Instructions held not confusing or 
misleading 

(1) Charge as to technical differ¬ 
ence between positive evidence as to 
facts of accident and opinion evi¬ 
dence as to how accident occurred 
was not objectionable as tending to 
confuse or mislead the jury. 

U.S.—Lewis V. Pennsylvania R. Co., 

D.C.Pa., 100 F.Supp. 291. 

(2) Charge as to plaintiff’s duty 
to submit to a simple operation unat¬ 
tended by risk in order to mitigate 
damages but leaving the question 
specifically to jury was not confusing 
or objectionable as directing jury to 
find that plaintiff was under no ob¬ 
ligation to submit to proposed opera¬ 
tion, although accompanied by ex¬ 
pression of opinion, which court in¬ 
structed was not binding on jury, 
that it would be difficult to find from 
the testimony that such operation 
was a simple one unattended by risk. 
U.S.—Lewis V. Pennsylvania R. Co., 

supra. 

(3) In civil anti-trust action by 
motion picture exhibitor against oth¬ 
er producers-distributors-exhibitors 
for damages because of alleged con¬ 
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spiracy, instructions of trial court 
to the effect that certain acts by any 
of the parties were lawful but con¬ 
taining additional warning “in the 
absence of conspiracy” were not er¬ 
roneous on ground that no definition 
of conspiracy was given or that qual¬ 
ification gave undue prominence to a 
conspiracy. 

U.S.—Fox West Coast Theatres Corp. 

V. Paradise Theatre Bldg. Corp., 

C. A Cal., 264 F.2d 602. 

(4) In personal injury action, 
charge that mere fact that plaintiff 
had been seriously injured would not 
in itself create liability on the part 
of defendant requiring defendant to 
respond to plaintiff in damages was 
not error. 

U.S.—Dempsey v. Heise, C.A.Mich., 

250 F.2d 852. 

79. U.S.—Voss V. Becko, C.A.N.D., 

192 F.2d 827. 

Instructions held not conflicting 

(1) Where court had instructed ju¬ 
ry in effect either to return verdict 
for plaintiff m a certain sum or to 
return verdict for defendant of no 
cause of action, and jury submitted 
written question asking whether ver¬ 
dict of a different sum would be ac¬ 
ceptable to court, court’s answer that 
matter of what verdict jury should 
return was solely within province of 
jury and that court could not rule or 
decide that any particualr type of 
verdict would or would not be accept¬ 
able was not an additional instruc¬ 
tion and was not conflicting and in¬ 
consistent with original instruction. 
U.S.—Hartman v. White Motor Co., 

D. C.Mich., 12 P.R.D. 328. 

(2) In actions for declaratory 
judgments as to whether explosion 
was within coverage of policies, 
charge that explosion means sudden, 
violent bursting or breaking caused 
by internal force and accompanied by 
sudden or rapid expansion of air 
and sharp noise was not inconsistent 
with charge that cause or causes of 
explosion may be inside the particu¬ 
lar thing which exploded or that 
there may be a combination of inside 
and outside or surrounding forces 
which may bring about the explo¬ 
sion. 

U.S.—Travelers Fire Ins. Co. v. Tires, 

Inc., D.C.S.C., 153 F.Supp. 944, af¬ 
firmed, C.A., 253 F.2d 411. 

(3) In action for death of plain¬ 
tiff’s husband as result of collision 
between automobiles driven by him 
and defendant’s employee, charges to 
jury that plaintiff was entitled to re- 
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for the correctness of an instruction does not lie in 
the indulgence which a lawyer or the trial and ap¬ 
pellate courts give to it,®^ but as to how the instruc¬ 
tion will naturally be understood by the average 
jiersons composing a jury.si 

§ 988. - Evidence and Matters of Fact 

' Proper instructions should be given as to presump¬ 
tions and the burden of proof. 

Where the facts and circumstances of the particu¬ 
lar case so require, the court should give appropriate 
instructions as to presumptions arising therein, 
and as to the burden of proof.^^ Such instructions 


must not impose an excessive burden,®^ or place 
the burden of proof on the "wrong party.^^ 

The purpose of the evidence should be limited and 
defined,and where evidence admissible for limited 
purposes is received, cautionary instructions should 

be given.S7 

§ 989. - Repetition 

Ordinarily, undue repetition of instructions is to be 
avoided. 

The court is not required to,®^ and ordinarily 
should not,S9 repeat instructions, but it has broad 
discretion in the matter.^^ 


cover, if at all, full value of dece¬ 
dent’s life, were not erroneous as 
contradicting prior charge that if de¬ 
fendant’s employee was more negli¬ 
gent than decedent, jury should find 
for plaintiff, but reduce verdict in 
proportion to decedent’s negligence, 
as repetition of entire charge on com¬ 
parative negligence each time that 
plaintiff’s right of recovery was re¬ 
ferred to was unnecessary. 

U.S—Metropolitan Life Ins. Co. v. 
Talbot. C.A.aa., 205 F.2d 529. 

80. U.S.—Government Emp. Ins. Co. 
V. Davis, C.A.La., 266 P.2d 760. 

81. U.S—Government Emp. Ins. Co. 
V. Davis, supra. 

82. U.S—Farmers Ins. Exchange v. 
Taylor, C.A.OkL, 193 F.2d 756. 

Applicability to pleading and evi¬ 
dence see infra § 990. 

Presumption against self destruction 
U.S.—Dick V. New Tork Life Ins. 
Co., N.D.. 79 S.Ct. 921, 359 U.S. 437, 
3 L.Ed.2d 935. 

Wharton v. Lincoln Nat. Life Ins. 
Co.. D.C.Va., 134 F.Supp. 558. 

83. U.S.—Farmers Ins. Exchange v. 
Taylor, C.A.Okl., 193 F.2d 756. 

Instructions held proper 
U.S.—Twin City Hardwood Lumber 
Co. V. Dreger, C.A.Minn., 199 F.2d 
197—Burlington Transp. Co. v. 
Stoltz, C.A.C 0 I 0 ., 191 F.2d 915. 

84. U.S.—Drake v. Driscoll, C.A.Ga., 
267 F.2d 274. 

Instructions held erroneous 

(1) In personal injury suit, state¬ 
ment in trial court's charge that jury 
must determine whether evidence 
showed with reasonable certainty 
that plaintiff’s injury or future dis¬ 
ability, if any, resulted from aggra¬ 
vation of previous diseased condition 
or from such condition itself, to war¬ 
rant recovery of damages, was erro¬ 
neous as imposing excessive burden 
of proof on plaintiff, who was bound 
to prove causal connection of injury 
with defendant’s negligence only by 
fair preponderance of evidence. 

U.S.—^Johnson v. Erie H. Co., C.A.N. 
Y., 236 F.2d 352. 


(2) In personal injury suit, state¬ 
ment in trial court’s charge that ju¬ 
rors were not expected to be convinc¬ 
ed of anything that occurred in any 
controverted fact question, unless 
they had same assurance and cer¬ 
tainty that they would require of 
themselves in important decisions of 
their daily lives was erroneous as im¬ 
posing a subjective test and equating 
fair preponderance of evidence with 
such degree of assurance and cer¬ 
tainty, thereby imposing excessive 
burden of proof on plaintiff. 

U.S.—Johnson v. Erie H. Co., supra. 

(3) In personal injury suit, state¬ 
ment in trial judge’s charge that jury 
must decide whether to believe plain¬ 
tiff's testimony as to how accident 
happened or his earlier conflicting 
out-of-court statement to physician 
in hospital because, if jury had any 
doubt about it, plaintiff did not sus¬ 
tain his burden of proof, was errone¬ 
ous, as jury might have properly 
found that plaintiff sustained such 
burden notwithstanding doubt thus 
engendered. 

U.S.—Johnson v. Erie R. Co., supra. 

(4) In personal injury suit, state¬ 
ment in trial court’s charge that bur¬ 
den was on plaintiff to satisfy jury 
of justice of his claim by fair pre¬ 
ponderance of evidence was errone¬ 
ous, as it might have given jury no¬ 
tion that they should render verdict 
for defendant, if they thought it not 
fair or just to compel defendant to 
compensate plaintiff for his injuries 
especially in view of prior instruc¬ 
tion that plaintilf had no right to col¬ 
lect damages from defendant, unless 
he satisfled such burden to jury’s sat¬ 
isfaction. 

U.S.—^Johnson v. Erie R. Co., supra. 

85. U.S.—^Birmingham Post Co. v. 
Brown, C.A,Ala., 217 F.2d 127— 
Owen V. Commercial Union Fire 
Ins. Co. of N. Y., C,A.Md,, 211 F.2d 
488. 

86. U.S.—Blue Ridge Rural Elec, Co¬ 

op., Inc. V. Byrd, C.A.S.C., 264 F. 
2d 689. i 

87. U.S.—Standard Oil Co. of Cal. v. ! 
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Moore, C.A.Wash., 251 F.2d 188, cer¬ 
tiorari denied 78 S.Ct. 1139, 356 
U.S. 975 . 2 L.Ed.2d 1148. 
Instructions held necessary 

Where civil anti-trust action was 
brought by gasoline retailer against 
oil companies for damages resulting 
from alleged conspiracy, court should 
have clearly indicated that evidence 
of acts and extrajudicial declarations 
of agents and employees of one oil 
company were not to be received 
against another oil company unless 
jury found from substantial inde¬ 
pendent evidence that a particular oil 
company entered into such agree¬ 
ment. 

U.S.—Standard Oil Co. of Cal. v. 
Moore, supra. 

88. U.S.—Moore v. Louisville & N. 
R. Co., C.A.Ala., 223 F.2d 214. 

Refusal of requested instructions as 
repetitious see infra § 991. 
Repetition of instructions m civil ac¬ 
tions generally see Trial § 334. 

89. U.S.—White Auto Stores v. 
Reyes, C.A.N.M., 223 P.2d 298— 
Moore v. Louisville & N, R. Co., C. 
A.Ala., 223 P.2d 214. 

Repetitious instructions held improp¬ 
er 

In action for injuries to passenger 
in automobile colliding with defend¬ 
ant corporation’s automobile driven 
by defendant's employee, giving of 
eighty-nine repetitious instructions, 
leaning heavily in favor of defend¬ 
ant's contentions on sole issue wheth¬ 
er defendant’s driver was guilty of 
negligence proximately causing inju¬ 
ries, was error prejudicial to plaintiff 
as unduly emphasizing defendant's 
version of case. 

U.S.—Howard v. Cincinnati Sheet 
Metal & Roofing Co., C.A.Ind., 234 
F.2d 233. 

90. U.S.—^Plintkote Co. v. Lysfjord, 
C.A.Cal., 246 F.2d 368, certiorari 
denied 78 S.Ct. 54, 355 U.S. 835, 2 
LEd.2d 46. 

Amplification rests largely in dis¬ 
cretion of trial court, and that court 
had broad discretion in emphasis it 
may direct to any legal position; and. 
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§ 990. Applicability to Pleadings and Evi¬ 
dence 

Instructions should be confined to the material is¬ 
sues of the particular case, and abstract instructions 
should not be given. 

The instructions given in a federal court must be 
based on the issues as defined by the pleading and 
proof,91 and confined thereto.92 Conversely, in¬ 
structions on matters not in issue are improper,93 


and failure to instruct on such matters affords no 
ground for objection but it has been held that it 
is proper to instruct on a particular issue where 
evidence thereon has been introduced even though 
the matter has not been pleaded.95 

The instructions must be supported by the evi¬ 
dence,9^ and instructions which are not so supported 
are improper.9'^ The court may not, by its instruc¬ 
tions, make up for deficiencies in a party's evi- 


having spoken on subject, it need or 
need not repeat proposition in vary¬ 
ing ways, as proposed by respective 
counsel, as long as it clearly tries to 
present each of parties’ legal theories 
to jury. 

TJ.S.—^Altrichter v. Shell Oil Co., D.C. 
Minn., 161 F.Supp. 46. 

Instructions held not unnecessarily 
repetitious 

U.S.—Burch V. Reading Co., D.C.Pa., 
140 F.Supp. 136, affirmed, C.A., 240 
F.2d 574, certiorari denied 77 S.Ct. 
1049, 353 U.S. 965, 1 L.Ed.2d 914. 

91. U.S.—State of Ark. ex rel. La 
Gasse v. Godbehere, C.A.Ark., 261 
F.2d 623—Smith v. Ellerman Lines, 
Limited, C.A.Pa., 247 P.2d 761. 
Applicability of instructions to plead¬ 
ing and evidence in civil actions 
generally see Trial §§ 379-389. 
Requisites and sufficiency of instruc¬ 
tions as to evidence and matters of 
fact see supra § 988. 

Instructions held proper 

(1) In general. 

U.S.—Lopez V. New Amsterdam Cas 
Co., C.A.Tex. 261 F.2d 659. 

(2) In action by tenant's employee 
against landlord for injuries sustain¬ 
ed in a fall down an elevator shaft, 
■where petition was framed on theory 
that defendant had retained control 
of elevator and therefore owed the 
general duty to use due care to in¬ 
spect and repair, and on the trial the 
evidence introduced without objec¬ 
tion developed the theory that de¬ 
fendant was liable for having actu¬ 
ally entered on the task of under¬ 
taking to make repairs in perform¬ 
ance of a lease covenant made with 
tenant, trial court had right to in¬ 
struct on issue thus presented. 

U.S.—Franklin v. Columbia Termi¬ 
nals Co., C.C.A.MO., 150 F.2d 667. 

(3) In passenger’s action for inju¬ 
ries against carrier, where testimony 
of passenger’s physician fully estab¬ 
lished the passenger’s pre-existing 
emotionally instable condition as a 
part of his case, pleadings would be 
deemed to include such matter and 
hence charge on such subject was 
not erroneous as outside the plead¬ 
ings or unsupported by the evidence, 
U.S.—^Apperwhite v. Illinois Cent. R. 

Co., C.A.MO., 239 F.2d 306. 


Pleadings justifying instruction 
In action for death of motorist 
struck by tram, in Tennessee, ques¬ 
tion whether pleading was sufficient 
to justify instruction on last clear 
chance was governed by Federal 
Rules of Civil Procedure. 

U.S.—Louisville & N. R. Co. v. Ro¬ 
chelle, C.A.Tenn., 252 F.2d 730. 

92. U.S.—State of Ark. ex rel. La 
Gasse v. Godbehere, C.AArk., 261 
F.2d 623. 

93. U.S.—Wantland v. Illinois Cent. 
R. Co., C.A.I11, 237 F.2d 921—Bur¬ 
lington Transp. Co. v. Josephson, 
C.C.A.SD., 153 F.2d 372. 

Instructions held erroneous 

In action for deaths of passengers 
in airplane manufactured by defend¬ 
ant, where trial court correctly 
charged that jury had to consider 
whether accident was caused by both 
negligence of pilot and negligence of 
manufacturer in producing an unsafe 
machine, that recovery could be had 
if accident resulted in whole or m 
part from negligence of manufactur¬ 
er, and that it was possible to have 
more than one proximate cause and 
that if two or more negligences exist 
at time of injury and concur in pro¬ 
ducing it, the fact that one precedes 
the other slightly in point of time 
IS a matter of no moment and they 
may still be concurring causes, the 
giving of additional charge that 
where an injury may be the result of 
one of several causes for only one of 
which defendant is liable, the burden 
is on plaintiffs to individuate that one 
as the proximate cause of the acci¬ 
dent and to exclude other causes fair¬ 
ly suggested by the evidence to which 
it would be equally reasonable to at¬ 
tribute the accident was reversible 
error as charging recovery for a con¬ 
current cause out of the case. 

U.S.—^Kendrick v. Piper Aircraft 
Corp., C.A,Pa.. 265 P.2d 482, 

Instniotions held not erroneous 

In action by railroad employee for 
injuries sustained when he slipped or 
tripped over pile of snow between 
railroad tracks at station while en¬ 
gaged in dragging length of hose 
to water railroad’s locomotive four 
hours after snowfall had ceased, in¬ 
struction that there were dangers in 
place in which railroad men had to 
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work that could not be entirely elim¬ 
inated by any reasonable amount of 
effort and that existence of such dan¬ 
gers did not import negligence was 
not objectionable on ground that it 
imported doctrine of assumption of 
risk into case where there was no 
suggestion that, if negligence on part 
of railroad should be found to exist, 
the inherently dangerous character 
of employment would in any way af¬ 
fect employee’s right to recover. 

U.S —Ferraiolo v. Reading Co., D.C. 
Pa., 163 F.Supp. 201. 

94. U.S.—Cooke v. Liberty Mut. Fire 
Ins. Co., C.A.Mo., 239 P.2d 597, cer¬ 
tiorari denied 77 S.Ct 814, 3 .j 3 U. 
S. 937, 1 LEd.2d 759—Barnard v. 
Wabash R. Co.. C.A.Mo., 208 F 2d 
489—Liberty Mut. Ins. Co. v. Arn¬ 
old, C.CATex., 118 F.2d 47. 

Refusal of requests see infra § 991. 

95. U.S.—Shelley v. Union Oil Co. of 
Cal., C.A.Alaska, 203 F.2d 808. 

96. U.S.—Bryant v. Hall, C A.Ga., 
238 F 2d 7S3—Pierkow’ski v. New 
York Life Ins. Co., C.C.A.Pa., 147 
P.2d 928. 

Adjusted to facts 

Charge must be adjusted to the 
facts of the particular case. 

U.S.—Sims V. Texas & N. O. R. Co., 
C.A.La., 267 F.2d 37. 

97. U.S.—Daigle v. Louisiana Power 
& Light Co., C.A.La, 247 F.2d 227 
—Greyhound Corp. v. Ault, C.A. 
Ga., 238 P.2d 198—Walker v. Ware¬ 
house Transp. Co., C.A N.H., 235 
F.2d 125—Carroll v. Magnolia Pe¬ 
troleum Co., C.A.Tex., 223 P.2d 657 
—Mercer v. Byrons, C.A.Mass., 200 
P.2d 284—Morgan Elec. Co. v. Neill, 
C.A.Alaska, 198 F.2d 119—Tharp v. 
Mundy, C.A.Fla., 195 F.2d 987— 
Conry v. Baltimore & 0. R- Co., C. 
A.Pa., 195 P.2d 120. 

Refusal of requested instructions see 
infra § 991. 

Instructions held improper 

(1) Instruction on proximate 
cause. 

U.S.—Colas V. Grzegorek. C.A.Ind., 
207 F.2d 705. 

(2) Instruction on contributory 
negligence. 

Xj.s.— ^Waylander-Peterson Co. v. 

Great Northern Ry. Co., C.A.Minn., 
201 F.2d 408, 37 A.L.R.2d 1399. 
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dence in order to present a case of equal weight 
to the jiiry.^S 

The instructions must not eliminate issues properly 
raised,and an instruction which excludes proper 
evidence from the consideration of the jury is im- 
properd It has been held not necessary, however, 
for the court to discuss all the specific items of 
evidence,^ and what evidence should be pointed out 
for a proper understanding of the issues may or¬ 
dinarily be left to the trial judge.^ 

Abstract instructions are improper and should 
not be given.Whether an instruction stating a 
principle of abstract law violates the rule that a 
court should not instruct in the abstract is deter¬ 
mined by reference to the evidence as well as to the 
instructions as a whole.^ 


§ 991. Requested Instructions 

A party is entitled to have proper requested instruc¬ 
tions presenting his theory of the case given to the- 
Jury. 

In the absence of requests for instructions, a fed¬ 
eral court must nevertheless charge the jury on the 
broad fundamental rules of law applicable to the 
principal issues of fact in the case.® If more detailed 
instructions are desired a request must be made 
therefor,'^ particularly where specific instructions 
are sought with respect to state statutes;® and a 
party is entitled to have proper requested instruc¬ 
tions presenting his theory of the case given to the 
jury.9 When the court instructs as to one party’s 
theory, instructions should also be given as to the 
other party’s contentions.^® 


98. U.S.—Burch v. Reading* Co., D. 
C Pa., 140 F.Supp. 136, affirmed, C 
A., 240 P.2d 574, certiorari denied 
77 S.Ct. 1049, 353 U.S. 965, 1 L.Ed. 
2d 914. 

99. U.S —Nationwide Life Ins. Co. v, 
Attaway, C.A.S.C., 254 F-2d 30— 
Fredericks v. American Export 
Lines, C.A.N.Y., 227 F.2d 450, cer¬ 
tiorari denied 76 S.Ct. 475, 350 U.S 
S89, 100 LEd. 855—C. D. Johnson 
Lumber Corp. v. Hutchens, C.A. 
Or., 194 P.2d 574. 

1- U.S.—National Life & Acc. Ins. 
Co. V. Gorey, C.A.Cal., 249 F.2d 
388. 

Oral testimony 

In action for damages to plaintiff 
as result of failure of defendant to 
accept delivery and pay for certain 
electric fans pursuant to written or¬ 
der specifying conditions for cancel¬ 
lation, wherein defendant was per¬ 
mitted to offer proof that at time of 
execution of order it was agreed be¬ 
tween parties that defendant should 
have right to cancel order at any 
time, instruction that jury were not 
to consider this oral testimony, and 
that neither party had right arbitra¬ 
rily to cancel the contract except as 
provided for by the written contract, 
was proper, 

U.S.—Appliance Distributors v. Mer¬ 
cury Elec. Corp., C.A.Okl., 202 F.2d 
651. 

2. U S.—^Walker v. Warehouse 

Transp. Co., C.A.N.H., 235 P.2d 125. 

3, U.S.—^Walker v. Warehouse 

Transp. Co, supra. 

4. U.S.—Decker v. Korth, C.A.Utah, 
219 F.2d 732, certiorari denied 76 

S.Ct. 61, 350 U.S. 830, 100 L.Ed. 
740—^Allen v. First Nat. Bank of 
Atlanta, C.A.Ga., 169 P.2d 221. 

5, U.S.—State of Ark. ex rel. La 
Gasse v. Godbehere, C.A.Ark., 261 
F.2d 623. 


6. US —Turner Const. Co. v. Houli¬ 
han. C.A.RI, 240 F.2d 435. 

7 . U.S —Myra Foundation v. U. S., 
C.A.N.D, 267 F.2d 612—Ostapenko 
V. American Bridge Division of U. 
S. Steel Corp., CANY., 267 F 2d 
204—Heerman v. Burke, C A.Mo , 
266 P.2d 935—Texas & P. Ry Co. v 
Griffith, C.A.Tex., 265 P 2d 489— 
Apel V. U. S., C.A.Iowa, 247 F.2d 
277—Turner Const. Co. v. Houlihan, 
C.A R 1, 240 F.2d 435. 

McRae v. Afro-American Co., D. 
C.Pa, 172 F.Supp. 184—Culbertson 
V. Haynes, D.C.Ind., 127 F.Supp. 
837—Hasten & Co. v. Kramer Bros. 
Freight Lines, D.C.Pa., 101 F.Supp. 
478—A. M. Webb & Co. v. Robert 
P. Miller Co., D.C.Pa., 78 F.Supp. 
24, reversed on other grounds, C. 
A., 176 P.2d 678. 

Comparative negligence under state 
law 

In a diversity of citizenship case 
pending in federal court in Mississip¬ 
pi, defendant may not have advan¬ 
tage of Mississippi comparative neg¬ 
ligence statute unless he requests an 
instruction on comparative negli¬ 
gence and diminution of damages. 
U.S.—Railway Exp. Agency v. Mal¬ 
lory. C.aA.Miss., 168 P.2d 426. cer¬ 
tiorari denied 69 S.Ct. 48, 335 U.S. 
824, 93 L.Ed. 378. 

Omissions waived by failure to re¬ 
quest 

(1) Where defendant does not re¬ 
quest that trial court admonish jury 
to overlook certain matters, it is not 
error to omit the admonition. 

U.S.—Terminal Transport Co. v. Ber¬ 
ry, C.AKy., 217 P.2d 32. 

(2) Where plaintiff introduced as 
exhibits letters written by defendants 
to plaintiff, and defendants contended 
that insertions or interpolations in 
the letters had fraudulently been 
made by plaintiff or someone on 
plaintiff's behalf, but one of the de¬ 
fendants testified that he supposed 
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' that he himself had added postscript 
to one of the letters, but that he did 
not know, and defendants in their 
suggested instructions omitted all 
mention of testimony with respect to 
such postscript, although they went 
into considerable detail in stating 
what jury might consider in order to 
determine whether plaintiff was re¬ 
sponsible for alleged interpolations in 
the letters, trial court properly re¬ 
fused to give requested instructions 
U S.—Lloyd V. Thomas, C.A.Ind., 195 

F. 2d 486. 

8. U.S.—Ostapenko v. American 
Bridge Division of U. S. Steel Corp,, 
C.A.N.Y., 267 P.2d 204. 

9. U.S.—Apel v. U. S., C.A.Iowa, 247 
P.2d 277—Turner Const. Co. v. 
Houlihan, C.A.R.I., 240 P.2d 435— 
Paramount Film Distributing Corp. 
V. Applebaum, C.A.Miss., 217 F.2d 
101—Ryan v. United Parcel Service, 

G. AN.Y., 205 F.2d 362—Allers v. 
Bohmker, C.A.I11., 199 F.2d 790— 
Williams v. Pacific Emp. Ins. Co., 
C.A.Tex.. 194 F.2d 490. 

Dugo V. Pennsylvania R. Co., D. 
C.Pa., 125 F.Supp. 934. 

Discretion of court 

In action for personal injuries sus¬ 
tained by plaintiff while attending a 
hockey game, when struck by a flying 
puck, trial court's refusal of a re¬ 
quested instruction that jury must 
not be swayed by fact that on one 
side the parties were individuals and 
on the other a corporation was not 
such an abuse of discretion as to con¬ 
stitute error. 

D.C.—M. J. Uline, Inc. v. Neely, 255 
F.2d 540, 103 U.S.App.D.C. 131. 

10. U.S.—Paramount Film Distrib¬ 
uting Corp. V. Applebaum, C.A. 
Miss., 217 P.2d lOl. 

Refusal of couuter.iustractious im¬ 
proper 

U.S.—Paramount Film Distributing 
Corp. V. Applebaum, supra. 
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The district court may not be required to con¬ 
sider and determine the correctness of lengthy 
charges submitted to it without any grounds being 
put forward to show why they should be given.^^ 

To put the court in error for refusing a special 
request, the request must be accurate in every re¬ 
spect,although there is authority to the effect that 
a requested instruction need not in itself be perfect.^3 
A requested instruction which contains an inaccurate 
statement of the law should not be given,although 
it may be sufficient to call the attention of the court 
to the point of law involvedA^ An instruction com¬ 
bining correct and incorrect statements of law is 


properly refused.^® An instruction intended to com¬ 
mand rather than advise the jury is properly re- 
fused.i'^ 

The court may properly refuse to give requested 
instructions which are abstract,argumentative, 
confusing, or misleading, unnecessary, 20 vague and 
uncertain, 2 1 or which are peremptory, but do not 
contain all the essential facts necessary to justify a 
verdict .22 Likewise, it is proper to refuse requested 
instructions as to matters which are not in issued^ 
or which are irrelevant,which do not conform to 
the theory of the case developed by either party, 
or which are not supported by the evidence.^® 


11 . U S —De Fonce Const. Co. v. City 
of Miami, C.A.Fla., 256 F.2d 425, 
certiorari denied 79 S.Ct. 115, 358 

U. S. 875. 3 L.Ed.2d 105. 

12. U.S—Cherry v. Stedman, C.A. 
Minn., 259 F.2d 774—Southern Ry. 
Co. V. Jones, C.A.Tenn., 228 F.2d 
203—City of Knoxville, Tenn. v. 
Bailey, C.A.Tenn., 222 F.2d 520. 

roreig*n law 

Refusal to submit question of de¬ 
fendant’s liability under law of for¬ 
eign country was not improper, since 
it was function of trial judge to de¬ 
termine state of foreign law. 

U.S.—Liechti v. Roche, C.A.Canal 
Zone, 198 F.2d 174. 

Inferences 

Request for instruction, relating to 
an inference allegedly deducible from 
evidence that there was no evidence 
to support a finding that fatigue by 
plaintiff was a contributing factor to 
the accident, was properly refused. 
U.S.—Panichella v, Pennsylvania R. 
Co., D.C.Pa., 167 F.Supp. 345. 

13. U.S.—Heerman v. Burke, C.A. 
Mo., 266 F.2d 935. 

14. U.S.—Toham v. Rosecliff Realty 
Co., C.A.N'.J., 267 F.2d 9—Cherry v. 
Stedman, C.A.Minn., 259 F.2d 774 
—Travelers Indem. Co. v. Bengt- 
son, C.A.La., 231 F.2d 263. 

Panichella v. Pennsylvania R. 
Co., D.C.Pa., 167 F.Supp. 345— 
Weigand v. Pennsylvania R. Co., D. 
C-Pa., 166 F.Supp. 843—Houlihan v. 
Turner Const. Co., D.C.R.I., 139 F. 
Supp. 88, affirmed, CA.., 240 F.2d 
435. 

Miller V. Pacific Mut. Life Ins. 
Co., D.C.Mich., 17 F.R.D. 121, af¬ 
firmed, CA., 228 F.2d 889. 

Quotient verdicts are in the nature 
of gambling verdicts, and it is not 
error to refuse to instruct the manner 
in which the “gambling” feature of 
such a verdict may be avoided. 

U.S.—Myra Foundation v. U. S., C. 

A.M.D., 267 F.2d 612. 

Bequests improper under state law 
U.S.—State Farm Mut. Auto. Ins. Co. 

V. Scott, C.A.La., 198 F.2d 152. 


15. U.S.—Wright v. Farm Journal, 
C.CA.N.Y., 158 F.2d 976. 

Degree of care 

In action for death of twenty-eight 
month old child who was struck by 
defendant’s train, even if requested 
instructions with respect to degree of 
care required of railroad failed to 
express correct rule of law, they 
were nevertheless sufficient to require 
a trial judge to charge jury on that 
question if, in his opinion, evidence 
was sufficient to take case to jury 
on that issue. 

U.S.—Southern Ry. Co. v. Elliott, C. 
A.Tenn., 250 F.2d 740. 

16. U S.—Nesbit v. Everette, C.A. 
Fla., 243 F.2d 59. 

17. U.S.—Bowles v. Goebel, C.C.A. 
N.D., 151 F.2d 671. 

IS. U.S.—Bryant v. Hall, C.A.Ga, 
238 F.2d 783—Allen v. First Nat 
Bank of Atlanta, C.A.Ga., 169 F.2d 
221 . 

19. U S.—Pass V. Firestone Tire & 
Rubber Co., C.A.Ga., 242 F.2d 914— 
Bryant v. Hall, C.A.Ga., 238 F.2d 
783—Hawbaker v. Danner, C.A.Ill., 
226 F.2d 843—^Paramount Film Dis¬ 
tributing Corp. V. Applebaum, C.A. 
Miss., 217 F.2d 101—Sayre v. Crews, 

C. A Ga„ 184 F.2d 723. 

Weigand v. Pennsylvania R. Co., 

D. C.Pa, 166 F.Supp. 843. 

Instruction embracing only part of 

evidence 

U.S.—Southern Ry. Co. v. Jones, C. 
A.Tenn., 228 F.2d 203. 

20. Stipulations requiriaig no inter¬ 
pretation 

U.S.—Capella v. Zurich General Acc. 
Liability Ins. Co., C.A.La., 194 F.2d 
558. 

21. U.S.—^Krienke v. Illinois Cent. 
R. Co, aA.IU.. 249 F.2d 840, 

22. U.S.—Hawbaker v. Danner, C.A. 
Ill, 226 P.2d 843—^London & Lan¬ 
cashire Ins. Co. V, Gas Service Co., 
C.A.Mo., 200 F.2d 783, certiorari de¬ 
nied 73 S.Ct. 833, 345 U.S. 941. 97 
L.Ed. 1367. 

23. U.S.—Krienke v. Illinois Cent. R. 
Co., C.A.I11., 249 F.2d 840—Hebron 
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V. Brown, C.A.Va., 248 F.2d 798— 
Baker v. Great Atlantic & Pacific 
Tea Co.. C.A.Fla., 212 F.2d 130— 
Barnard v. Wabash R. Co., C.A.Mo., 
20S F.2d 489—International Long¬ 
shoremen’s & Warehousemen's Un¬ 
ion V. Juneau Spruce Corp., C.A. 
Alaska, 189 F.2d 177, affirmed 72 S. 
Ct. 235, 342 U.S. 237, 96 L.Ed. 275. 

Santoro v. Lehigh Val. R. Co., 
D.C.N.J., 148 F.Supp. 594—Trubm 
V. Penn Fruit Co., D.C.Pa., 144 F. 
Supp. 25. 

24. U.S.—Spearman v. Sterling S. S. 
Co., D.C.Pa., 171 F.Supp. 287. 

25 . U S.—^Atlantic Coastline R. Co. 
V. Smith, C.A.Tenn., 264 F.2d 428 — 
Smith V. Ellerman Lines, Limited, 
C.A.Pa., 247 F.2d 761. 

26 . U.S.—^Wong V. Swier, C.A.Wash., 
267 F.2d 749—Heerman v. Burke, 

C. A Mo., 266 F,2d 935—Sears, Roe¬ 
buck & Co. V. Wedgeworth, C.A. 
Tex., 252 F.2d 759—^McIntyre v. 
Central R. Co. of N. J., C.AN.J., 
251 F.2d 158—Varveris v. U. S. 
Lines Co., C.A.N.T., 249 F.2d 89— 
Hebron v. Brown, C.A.Va., 248 F.2d 
798 — Apel V. U. S., C.A-Iowa, 247 
F.2d 277—Sucher Packing Co. v. 
Manufacturers Cas. Ins Co., C.A. 
Ohio, 245 F.2d 513, certiorari denied 
78 S.Ct. 541, 355 U.S. 956, 2 L.Ed.2d 
531—Chesapeake «&: O. Ry. Co. v. 
Newman, C.A.Ohio, 243 F.2d 804— 
Turner Const. Co. v. Houlihan, C. 
A.R.I., 240 F.2d 435—Josephson v. 
American Emp. Ins. Co., C.A.La., 
231 F.2d 416—Jaron v. Prank, C.A. 
R.I., 227 F.2d 277—^Kelite Products 
V. Bmzel, C.A.Ala., 224 F.2d 131— 
St. Louis Southwestern Ry. Co. of 
Tex. V, Richardson, C.A.Tex., 218 
F 2d 283—Paramount Film Dis¬ 
tributing Corp. V, Applebaum, C.A 
Miss., 217 F.2d 101—Glendenning 
Motorways v. Anderson, C.A.Minn., 
213 P.2d 432—Quate v. Chappell, C. 
A.Va., 213 F.2d 76—Zig Zag Spring 
Co. v. Comfort Spring Corp., C.A.N. 
J., 200 F-2d 901—Lloyd v. Thom¬ 
as, C.AInd., 106 F.2d 486—Johnson 
V. Macias, C.A.Tex., 193 F.2d 475- 

Hayes v. Baltimore & O. R. Co., 

D. C.Pa., 112 F.Supp. 605. 
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Since the charge should be judicial and not one- charges must be made in writing tendering the re¬ 
sided or argumentative,27 requested instructions quested charge,20 it has also been held that Rule 
which direct the attention of the jury to only a por- 51 does not require written requests for instruc¬ 
tion of the evidence or the facts material to the tions.^i It is certainly better practice to submit 
issues are properly denied.22 requested instructions in writing.22 

Form of requests. While it has been held that. Discussions between court and counsel after the 
in view of the provision of Rule 51 of the Federal have retired cannot be transmuted into requests 

Rules of Civil Procedure, 28 U.S.C.A., that any party charge.““ 

may file written requests for instructions, one com- Requests covered by other instructions. It is 
plaining of the refusal of the trial court to give a proper to refuse requested instructions which are 
charge must be prepared to show that he requested it merely cumulative and are sufficiently covered by 
in writing,23 and that a request for more specific other instructions,2^ particularly where the charges 


27. U.S.—Paramount Film Distrib¬ 
uting Corp. V. Applebaum, C.A. 
Miss., 217 F 2d 101. 

28. U.S.—McCoy V. Blakely. C.A. 
Neb., 217 P.2d 227—Louisville & N. 
R. Co. V. Tucker, C.A.Tenn., 211 
F.2d 325, rehearing denied 215 F.2d 
227. 

Weigand v. Pennsylvania R. Co., 
D.C.Pa., 1C6 FSupp. 843. 

29. U.S,—Dallas Ry. & Terminal Co. 

V. Sullivan, C.C.A Tex, 108 F.2d 

581—Indemnity Insurance Co. of 
North America v. Moses, C.C.A. 
Tex., 36 F.2d 219, 

30. U S.—Metropolitan Life Ins. Co. 
V. Talbot, C.A.Ga, 205 F.2d 529. 

31. U.S.—Hower v. Roberts, C.C.A. 
Mo., 153 F.2d 726. 

D.C.—^^Vinstead v. Hildenbrand, 159 
P.2d 25, 81 U.SApp.D.C. 368. 

32. U.S —Seeraty v. Philadelphia 
Coca-Cola Bottling Co., C.A.Pa, 198 
F.2d 264. 

33. U S.—O’Connell v. Naess, C.A.N 
Y, 176 F.2d 138. 

34. U.S—Matuk v. Harper, C.A.Ill., 
267 F.2d 530—Koch v. U. S., C.A. 
Cal., 264 F.2d 334—Conner v. Penn¬ 
sylvania R. Co., C.A,Pa., 2G3 F.2d 
944—Century Indem. Co. v. David¬ 
son Transfer & Storage Co., C A. 
N.Y., 261 P.2d 690—U. S. Fidelity 
& Guaranty Co. v. Canale, C.A. 
Tenn., 257 F.2d 138—Millers’ Nat. 
Ins. Co., Chicago, Ill. v. Wichita 
Flour Mills Co., C A.Kan., 257 F.2d 
93—Messer v. L. B. Foster Co., C. 
A Tex., 254 F.2d 412—Luther v. 
Maple, C.A.N.D., 250 F.2d 916— 
Newman v. Brengle, C.A Ind., 250 F. 
2d 660, certiorari denied 78 S.Ct. 
916, 356 U.S. 951, 2 L.Ed.2d 844— 
Franklin v. Shelton, C.A.OkL, 250 
F.2d 92, certiorari denied 78 S.Ct. 
544, 355 U.S. 959, 2 L.Ed.2d 533— 
Nishida V. E. I. Du Pont De Ne¬ 
mours & Co., C.A Miss., 245 P.2d 
768, certiorari denied 78 S.Ct. 342, 
355 U.S, 915, 2 L.Ed 2d 275—Mounds 
Park Hospital v. Von Eye, C.A 
Minn., 245 P.2d 756—Lincoln City 
Lines, Inc. v. Schmidt, C.A.Neb., 
245 P.2d 600—Heiselmoyer v. Penn¬ 
sylvania R. Co., C.A.Pa., 243 P.2d, 


773, certiorari denied 78 S Ct. 47, 
355 U.S. 833, 2 L.Ed.2d 44—State 
Mut. Life Assur. Co. v. Wittenberg, 
C.AArk. 239 F.2d 87—Bryant v. 
Hall, C.A.Ga., 238 F.2d 783—Grey¬ 
hound Corp. V. Ault, C.A.Ga., 238 F 
2d 198—Van Dolah v. Mele, C.A. 
Alaska, 237 F.2d 166—^Employers’ 
Liability Assur. Corp. v. Maes, C A. 
N.M., 235 F.2d 918—^Angelina Cas. 
Co V. Bluitt, C.A.Te.x., 235 F.2d 764 
—Howard v. Cincinnati Sheet Met¬ 
al & Roofing Co., C.A.Ind., 234 P.2d 
233—Chicago, R. I. & P. R. Co. v. 
Emery, C.A.Iowa, 233 F 2d 848— 
Southern-Plaza Exp, Inc. v. Har- 
ville, CA.Tex., 233 F 2d 264—Jo- 
sephson v. American Emp. Ins. Co., 
C.A.La., 231 P.2d 416—Travelers In¬ 
dem. Co. V. Bengtson, C A.La, 231 
P.2d 263—Renaldi v. New York, N. 
H. & H. R. Co., C.AN.Y, 230 F 2d 
8 41, 59 A.L R.2d 1371—Employers 
Liability Assur. Corp. v. Freeman, 
C.AOkl., 229 F.2d 547—Western 
Spring Service Co. v. Andrew, CA, 
Colo., 229 F 2d 413—Boynton v. 
Pedrick, C.A.N.Y., 228 F.2d 74 5. cer¬ 
tiorari denied 76 S Ct. 835, 351 U. 
S, 938, 100 L.Ed. 1465, rehearing de¬ 
nied 76 set. 1046, 351 U.S. 990, 100 
L.Ed. 1503—Southern Ry. Co. v. 
Jones, C.A Tenn., 228 P.2d 203— 
White Auto Stores v. Reyes, C.A. 
NM., 223 F.2d 298—Moore v. Lou¬ 
isville & N. R. Co., C.A.Ala., 223 F. 
2d 214—City of Knoxville, Tenn. v. 
Bailey, C.A.Tenn., 222 P.2d 520— 
McCormick v. New York Cent. R. 
Co., C.A.Pa., 222 F.2d 335—Hargis 
V. Godwun, C.A.Ark., 221 F.2d 486 
—^American Fidelity & Cas. Co. v. 
Drexler, C.A.La., 220 F.2d 930— 
Chicago, R. I. & P. R. Co. v. Lint, 
C.A.Minn., 217 F.2d 279—^Peresipka 
V. Elgin, J. & E. Ry. Co, C.A.Ind., 
217 P.2d 182—Jones v. Gritiin, C.A. 
Okl, 216 F.2d 885—Baker v. Great 
Atlantic & Pacific Tea Co., C.A. 
Fla., 212 F.2d 130—^David Bilgore 
& Co. V. Ryder, C.A.Fla., 211 F.2d 
855—Louisville & N. R Co. v. 
Tucker, C.A.Tenn., 211 F 2d 325, re¬ 
hearing denied 215 F.2d 227—Olsen 
V. Realty Hotel Corp., C.A,N.Y., 210 
F.2d 785—Witt V. Merrill, C.A S.C., 
210 F.2d 132—^Loew’s, Inc. v. Cine¬ 
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ma Amusements, Inc, CA.Colo., 210 
F.2d 86, certiorari denied 74 S.Ct. 
787, 347 U.S. 976, 98 L.Ed. 1115, and 
RKO Radio Pictures v. C. A., 74 S. 
Ct. 787, 347 U.S. 976, 98 L Ed. 1115 
—^Atlantic Coast Line R. Co. v. 
Dixon, C.A.Ga., 207 P.2d 899—Thir- 
inger v. Barlow, C.A.Wyo., 205 F.2d 
476—Southern Pac. Co. v. Raish, C. 
A.Or., 205 F.2d 389—Adkins v. At¬ 
lantic Coast Line R. Co, C.A.Ga., 
199 F 2d 660—McKee v. Jamestown 
Baking Co., C.A.Pa, 198 P.2d 551— 
Seeraty v. Philadelphia Coca-Cola 
Bottling Co., C.A.Pa., 198 P.2d 264 
—O’Donnell v. Elgin, J. & E. Ry. 
Co, C.A.I11., 193 P2d 348, certio¬ 
rari denied 72 S Ct. 1051, 343 U.S. 
956, 96 LEd. 1356—Atlantic Coast 
Line R. Co. v. Burkett, C.A.Ga, 192 
F.2d 941—Transamerican Freight 
Lines V. Universal Die Casting Co., 

C. A.Mich., 192 P 2d 931—Casey v. 
American Export Lines, C.A.N.Y, 
173 P2d 324, reheard 176 P.2d 337, 
certiorari denied 70 S.Ct. 189, 338 

U. S. 885, 94 LEd. 544. 

Spearman v. Sterling S. S. Co, 

D. C Pa., 171 P.Supp. 287—Rosenthal 

V. Warwick Hotel, D.C Pa, 164 F. 
Supp. 664—Kaiser v. U. S., D.C. 
Wis., 158 P.Supp. 865, reversed on 
other grounds, CA., 262 P.2d 367— 
Marchant v. American Airlines, 
Inc., D.C.RI., 146 FSupp. 612, af¬ 
firmed, C.A, 249 F.2d 612—U. S. v. 
1040.30 Acres of Land, More or 
Less, in Calcasieu Parish, La, D. 
C.La., 144 P.Supp. 199—Kingsbury 
Breweries Co. v. Schechter, D C. 
Minn, 142 P.Supp. 219—Houlihan 
V, Turner Const. Co., D.C.R.1, 139 
P.Supp. 88, affirmed, CA, 240 F.2d 
435—Churchfield v. Paul Snyder, 
Inc., D.C.Pa., 102 P.Supp. 441—^Dow 
V. Carnegie-Illinois Steel Corp., D. 
C.Pa., 100 F.Supp. 493. 

'.C.—M. J. Uline, Inc. v. Neely, 255 
P,2d 540, 103 U.S.AppDC. 131— 
Students Book Co. v. Washington 
Law Book Co.. 232 F.2d 49, 98 U.S. 
App.D.C. 49, certiorari denied 76 
S.Ct. 474, 350 US. 988, 100 L.Ed. 
854—Baber v. Akers Motor Lines, 
215 F2d 843, 94 U.S.App.D.C. 211— 
Capital Transit Co. v. Bmgman, 
212 F.2d 241, 94 U.S.App.D.C. 75. 
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given are more favorable than those requested.^5 
Failure to charge as requested is not improper 
where interrogatories submitted to the jury suffi¬ 
ciently cover the matter.^ ^ 

Time of making requests. Under the Federal 
Rules of Civil Procedure, Rule 51, 28 U.S.C.A., at 
the close of the evidence or at such earlier time dur¬ 
ing the trial as the court reasonably directs, any 
party may file written requests for instructions. Re¬ 
quests should be ready for trial purposes at the 
time the parties rest.^'^ Requests submitted after the 
arguments of counsel,^^ or after the completion of 
the charge to the jury, 39 have been held not timely. 
Where no requests for instructions are presented 
within the time prescribed by the Rules, counsel may 
not object that his contentions have not been sub¬ 
mitted to the jury in the manner he would have 

prcferred.^0 

Use of language of requests. The district judge is 
not required to follow precisely the language of a re¬ 
quest for an instruction, and it is sufficient if the sub¬ 
stance of the law is clearly and correctly stated in the 
charge.^l 

§ 992. Objections 

Objectrons or exceptions to the giving of Instruc¬ 
tions, or the refusal to give instructions requested, 


should be properly and timely made, specifically point¬ 
ing out the matters complained of. 

The Federal Rules of Civil Procedure, Rules 46 
and 51, have for their purpose the calling of the 
court’s attention to objections that they may be 
considered before the jury are charged,and should 
be considered together.^^3 Xhe court must afford 
counsel opportunity to make proper objections or to 
request instructions,^^ but it may not be improper for 
the court to limit the time afforded counsel to as¬ 
sign as error the giving of or failure to give instruc- 
tions.^s Where the court in its charge includes 
matter contained in a rejected request, the party af¬ 
fected thereby should call the attention of the court 
to the specific matter and request the right to argue 
that particular matter to the jury."^® Although the 
Rule provides for making of objections out of the 
hearing of the jury^^ to afford counsel full op¬ 
portunity to state frankly and fully his objections to 
instructions without influencing or confusing the 
jury on matters about which they have no concern, 
the court may inquire, in the presence of the jury, 
whether the parties have any exceptions to the 
charge of the court.*^^ 

Objections to the giving of or failure to give in¬ 
structions must, under the Rule, be made before the 
jury retire to consider their verdict,^^ and should be 


35. U.S —Fireman’s Fund Ins. Co. of i 
San Francisco. Cal. v. Collins, C.A. 
Ga , 220 F.2d 150. 

36. U.S—Terek v. Conemaugh & 
Black Lick R. Co., C.A.Pa., 231 F. 
2d 564. 

37 . U.S—Kingsbury Breweries Co. 

V Schechter, D.C.Minn., 142 P.Supp. 
219. ' 

38. U S.—Paul V. Duluth, M. & I. R. 
Ry. Co, D.C.Minn., 96 F Supp. 578. 

39. U.S —Seeraty v. Philadelphia 
Coca-Cola Bottling Co., C.A.Pa., 198 
F2d 264, 

Oral reguest 

It was too late to ask orally that 
the charge be changed on a point aft¬ 
er the charge had been given. 

U.S —Rosenthal v. Warwick Hotel, D. 
C.Pa., 164 F.Supp. 664—Churchfield 
V. Paul Snyder, Inc., D.C.Pa., 102 
F.Supp. 441. 

40 . u S.—Burch v. Reading Co., D.C. 
Pa., 140 F.Supp. 136, affirmed, C.A., 
240 F.2d 574, certiorari denied 77 
S.Gt. 1049, 353 U.S. 965, 1 L.Ed.2d 
914. 

41. U.S.—Heerman v. Burke, C.A. 
Mo., 266 F.2d 935—^Partlow v. Gold¬ 
stein, C.A.MO., 263 F.2d 169— 
Mendes v. Moore-McCoi*mack, Inc., 
C.A.]Sr.T., 257 F.2d 849—^Farmers 
Union Federated Co-op. Shipping 
Ass’n V. McChesney, C.A.N.D., 251 


F.2d 441~Luther v. Maple, C.A.N*. 
D., 250 F.2d 916—Brooks v. Jack’s 
Cookie Co., C.A.S.C., 238 F.2d 69— 
Renaldi v. Kew York, N". H. & H. R. 
Co.. C.A.N.Y., 230 F.2d 841, 59 A. 
L.R.2d 1371—International Long¬ 
shoremen's & Warehousemen's Un¬ 
ion (CIO) V. Hawaiian Pineapple 
Co., C.A.Or., 226 F.2d 875, certiorari 
denied 76 S.Ct. 1026, 351 US. 963, 
100 L.Ed. 1483, and Hawaiian Pine¬ 
apple Co. V. Aden, 76 S.Ct, 1026, 351 

U. S. 963, 100 L.Ed. 1483—Erie R. 
Co, V. Lade, C.A.Ohio, 209 F.2d 948. 

42. U.S.—^Evansville Container Cor¬ 
poration V. McDonald, C.C.A.Tenn., 
132 F.2d 80. 

If judge’s charge seems to counsel 
ambiguous as he hears it, he can seek 
to have it further amplified, revised, 
or amended so that jury will get clear 
picture. 

U.S.—^Kieffer v. Blue Seal Chemical 
Co.. C.A.N'.J., 196 F.2d 614. 

43. U.S.—^Wright V. Farm Journal, 
C.C.A.N,Y., 158 F.2d 976. 

D.C.—^Montgomery v. Virginia Stage 
Lines, 191 F.2d 770, 89 U.S.App.D.C. 
213. 

44. U.S.—^V^'estern Machinery Co. v. 
Consolidated Uranium Mines, Inc., 
C.A.Utah, 347 F.2d 685. 

45. U.S.—^Pacific Atlantic S. S. Co. 

V. Hutchison, C.A.Cal.. 242 F.2d 691. 

46. U.S.—^Terminal R. Ass’n of St. 
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Louis V. Staengel, G.C.A.Mo., 122 F. 
2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544. 

47. U.S.—Nolan r. Bailey, C.A.m., 
254 F.2d 638. 

Better practice is to allow all ob¬ 
jections and exceptions to instruc¬ 
tions to jury in absence of jury but 
before final submission. 

U.S.—^Downie v. Powers, C.A.Okl., 193 
F.2d 760. 

Intent of Buie 

Federal Rule providing that objec¬ 
tions to charge may be made out of 
presence of jury intends that charge 
shall not be regarded as final and that 
jury shall not be considered as hav¬ 
ing retired to consider verdict until 
all exceptions to charge have been 
made and passed on, and proper cor¬ 
rections made and errors in an ob¬ 
jected to charge are not made harm¬ 
less by the fact that a similar er¬ 
roneous charge was requested and re¬ 
fused. 

U.S.—Alabama Great Southern R. Co. 
V. Johnson, C.C.A.Miss,, 140 F.2d 
968. 

48. U.S.—Downie v. Powers. C.A. 
Okl., 193 F.2d 760. 

49. U.S.—Nolan v. Bailey, C.A.I11., 
254 F.2d 638. 

50. U.S.—Williams v. National Sur. 
Corp., C.A.Ala., 257 F.2d 771. 
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made at the time the instruction is submitted.This 
Rule contemplates giving the trial court an oppor¬ 
tunity to correct instructions if they are erroneous, 
and is designed to prevent a litigant from taking 
advantage of an error which could be rectified by the 
trial court if called to its attention by proper objec¬ 
tion prior to final submission to the jury. An ob¬ 


jection after rendition of the verdict comes too 
late.^^ 

When timely objection is made, the rights of the 
party objecting are preserved but the insufficiency 
of an instruction is waived by failure properly to ob¬ 
ject or except thereto,^^ or to correct the insufficien- 


Discussions between trial judg’e 
and counsel after jury have retired 
cannot be transmuted into objections 
to a charge. 

U.S.—O’Connell v. Naess, C.A.N Y., 
176 P.2d 138. 

Objections held timely 
Where after jury had left room 
the court stated to counsel that if 
they had any objections to instruc¬ 
tions they could make them in ab¬ 
sence of jury and judge heard ob¬ 
jections on which he did not act fa¬ 
vorably, objections to instructions 
were timely made. 

U.S.—Hrabak v. Madison Gas & Elec 
Co., C.A.Wis , 240 F.2d 472. 
Objections held not timely 

(1) Calling to attention of court in 
low tone of voice a matter or matters 
concerning instructions as soon as 
jury left courtroom or as they were 
leaving to consider their verdict did 
not comply with clear exaction of 
Rule with respect to time for inter¬ 
posing objections to instructions. 

U.S.—Solorio V. Atchison, T. & S. P. 

Ry. Co., C.AOkl., 224 P.2d 544. 

(2) Mere urging of trial court to 
give tendered instructions and the 
giving of reasons for instructions did 
not constitute compliance with Rule 
providing that no party may assign 
as error the giving of or the failure 
to give instruction unless he objects 
thereto before jury retire to consider 
verdict, and defendant, who failed 
to object to refusal of district court 
to give jury tendered instructions, 
waived assignment of error based on 
such refusal, 

U.S.—Greinke v. Yellow Cab Co., C.A. 
Ill., 250 P.2d 865. 

51. U.S.—Celanese Corp. of America 
V, John Clark Industries, C.A.Tex., 
214 P.2d 551. 

52. U.S.—Broderick v. Harvey, C.A. 
Mass, 252 P.2d 274—Chicago Great 
Western Ry. Co. v. Casura, C.A. 
Minn., 234 P.2d 441—New York, N. 
H & H. R. Co. V. Zermani, C A. 
Mass, 200 P.2d 240, certiorari de¬ 
nied 73 S.Ct. 729. 345 U.S. 917, 97 
Lr.Ed. 1351—Blair v. Cullom, C.CA. 
N.T., 1G8 P.2d 622—Hower v. Rob¬ 
erts, C.C.A.MO., 153 P.2d 726. 

Biggans V. Hajoca Corp., D.C.Pa., 
94 F.Supp. 593, affirmed, C.A., 185 
F,2d 982. 

D.C.—Harlem Taxicab Ass'n v. Ne- 
mesh, 191 F.2d 459, 89 U.S.App.D.C. 
123. 

63. U.S.-~Smith v. Welch, C.A.OkL, 


189 P.2d 832—Boston Ins. Co. v 
Fisher, CAMo, 185 P 2d 977- 
Palmer V. Miller, C.CA Mo., 145 F 
2d 926, 

54. U S.—American Cast Iron Pip 
Co. V. American R. Co. of Port 
Rico, C.C.A Puerto Rico, 87 F2 
250. 

Armentrout v. Virginian Ry. Co 
DCWVa., 72 F.Supp. 997, revers 
ed on other grounds, C.A., 166 F 2d 
400, 4 A.L..R.2d 1064. 

55 . U.S.—Turner Const. Co. v. Houl¬ 
ihan, C.AR.I., 240 F.2d 435. 

Objection after charge 

If requested instructions were sub¬ 
mitted after charge was made or il 
they had been previously submitted 
and were pending and unacted on 
when charge was completed, objec¬ 
tion to their denial should be deemo 1 
to have been made after the charge. 
D.C—Montgomery v. Virginia Stage 
Lines, 191 F.2d 770, 89 U.S App D.C 
213. 

Repetition not necessary 

Where defendant in action for per¬ 
sonal injuries excepted to charge as 
to future loss of earnings as not' 
warranted by the evidence, but such 
error was not corrected in supple¬ 
ment to charge because counsel fo^' 
plaintiff contended that jury had not' 
been instructed as to future earnings, 
defendant was not required to call 
such error to trial court’s attention 
again after supplement to charge. 

U.S.—Rausnitz v. Philadelphia 
Transp. Co., D.C.Pa., 160 F.Supp 
188. 

56 . U S.—Sulentich v. Inlerlake S 
S. Co., CAUL, 257 P.2d 316—De 
Fence Const. Co. v. City of Miami, 
C.A.Fia., 256 F.2d 425, certiorari 
denied 79 S Ct. 115, 358 U.S. 875, 

3 L.Ed 2d 105—Louisville & N. R 
Co. V. Rochelle, C.A.Tenn, 252 F 
2d 730—Greinke v. Yellow Cab Co ■ 
C.A.Ill., 250 P.2d 865—Brown v 
Moore, C.A.Pa., 247 F.2d 711, certio¬ 
rari denied 78 S.Ct. 148, 355 US 
882, 2 L.Ed.2d 112—Huse v. Consoli¬ 
dated Freightways, C.A.Wis., 227 
F.2d 425—Kelite Products v. Bm- 
zel, C.AAla., 224 F.2d 131—New 
York, N, H. & H. R. Co, v. Zermani, 
C.A.Mass., 200 P.2d 240, certiorari 
denied 73 S.Ct, 729, 345 U.S. 917. 
97 L.Ed. 1351—Transamerican 
Freight Lines v. Universal Die 
Casting Co., C.A.Mich., 192 P.2d 
931—Falkerson v. New York, N 
H. & H. R, Co . C.A.N.Y., 188 F.2d 
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892—Novick v. Gouldsberry, C.A. 
Alaska, 173 P.2d 496—Blair v. Cul¬ 
lom, C.C.A.N.Y., 168 P2d 622—Bo- 
lan V. Lehigh Valley R. Co., C.C.A. 
N.Y., 167 F.2d 934. 

Taylor v. Reading Co., D.C.Pa., 
83 F.Supp. 804—A. M. Webb & Co. 
V. Robert P. Miller Co , D.C.Pa, 78 
P Supp. 24, reversed on other 
grounds, C.A., 176 P 2d 678—Smith 
V. Town of Orangetown, D.C N.Y., 
57 P Supp. 52, affirmed, C.A, 150 F. 
2d 782, certiorari denied 66 S.Ct. 
171, 326 U.S. 767, 90 L.Ed. 462. 

Garrett v. Faust, D.C.Pa., 9 P.R. 
D. 482, vacated on other grounds, 
C.A, 183 F 2d 625, certiorari denied 
71 set. 493. 340 U.S. 931, 95 L.Ed. 
672, rehearing denied 71 S.Ct. 733, 
341 U.S. 917, 95 L Ed. 1352, rehear¬ 
ing denied 71 S.Ct. 801, 341 U.S 933, 
95 L.Ed. 1362—Schutte & Koerting 
Co. V. Fischer, D.C.Pa., 4 P.R.D. 11. 
i Pormer requirement that counsel 
were obliged not only to object to 
rulings during progress of the trial 
on the admissibility or nonadmissi- 
bility of evidence but to except to 
rulings of the court during trial in 
order to save the questions for re¬ 
view has been discontinued by the 
Federal Rule, but it is still necessary 
to object or except to the instruc¬ 
tions of the court to the jury. 

U.S.— Sucher Packing Co. v. Manu¬ 
facturers Cas. Ins. Co., C.A Ohio, 
245 P.2d 513, certiorari denied 78 
S.Ct. 541. 355 U.S. 956, 2 L Ed 2d 
531. 

Objections held not waived 

(1) Plaintiff having filed timely re¬ 
quest in writing for instructions and 
having objected to failure of court to 
give them before jury retired did not 
waive requests by declining to read 
them separately to jury so that court 
could comment thereon, where the 
sufficiency of statement of grounds of 
objection was not questioned or cir¬ 
cumstances were such that court 
must have known of such grounds. 
U.S,—U S. V. Rayno, C.C.A.N.IL, 136 

F.2d 376, certiorari denied Rayne v. 
U. S., 64 S.Ct. 90, 320 U.S. 776, 88 
L.Ed. 466. 

(2) Where defendants in tort ac¬ 
tion submitted written requests for 
instructions to jury and were assured 
by court that they would have objec¬ 
tions to refusal of instructions, in 
compliance with Federal Civil Proce¬ 
dure Rule, error in court’s refusal of 
defendants' requested instruction 
containing definition of punitive dam- 
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cy by requested instructions,^'^ although the judg¬ 
ment of the trial court may be held improper for 
other reasons.58 

The objections should point out specifically the 


matter complained of general^^^ or ambiguous^l 
objections are insufficient. A proper request for a 
further instruction has been held equivalent to an 
objection to the given charge,but a request for an 


SLges, not defined in instructions giv¬ 
en, was not waived by defendants’ 
failure to except to court’s later oral 
charge. 

U-S.—Kelite Products v. Bmzel, C.A. 
Ala., 224 P 2d 131. 

(3) Where trial court’s instruc¬ 
tion to jury on issue of unseaworthi- 
ness was in effect a directed verdict 
for defendant vessel owner on that 
issue, to which motion plaintiff had 
objected, failure of plaintiff to object 
to instruction was not waiver of er¬ 
ror, in view of Rule precluding neces¬ 
sity of formal exceptions to rulings 
or orders of court, and fact of vigor¬ 
ous objection of plaintiff to defend¬ 
ant’s prior motions for directed ver¬ 
dict on issue. 

U S.—Troupe v. Chicago, Duluth & 
Georgian Bay Transit Co., C.A.N. 
Y., 234 P.2d 253. 

(4) Negative reply to court’s query 
whether, “apart from the preserved 
exceptions to the rulings on the re¬ 
quests to charge, there is any excep¬ 
tion to the charge,’’ did not waive 
previously allowed exceptions to re¬ 
fusal to give requested charge. 
tJ.S.—Petersen v. Chicago, Great 

Western Ry. Co,, D.C Neb., 3 P.R.D. 
346. 

Waiver by agreement 

Where parties had agreed before 
verdict that six per cent interest 
should be assessed, and jury had been 
instructed accordingly, defendant 
could not successfully complain 
thereafter that it had been mistaken 
as to law and that no interest should 
be allowed. 

U.S.—Gardner v. Darling Stores 
Corp., C.A.N.T., 242 F.2d 3, 63 A.L. 
R.2d 1105. 

57- U.S.—Kelite Products v. Binzel, 
C.A.Ala., 224 P.2d 131. 

58. Subsequent error not waived 

In action against contractor and 
surety on Miller Act bond for unpaid 
rental charges for machinery used on 
government contract, fact that sure¬ 
ty’s counsel did not except to charge 
discharging contractor was not ac¬ 
quiescence in subsequent erroneous 
judgment, specifically excepted to, 
where jury, although instructed to do 
so, failed to return a verdict for con¬ 
tractor and judgment recitation was 
incorrect on fact of such verdict, or 
that evidence was undisputed in fa¬ 
vor of contractor, 

tJ.S.—Indemnity Ins. Co. of North 
America v. Browning-Perris Ma¬ 
chinery Co., C.A.Tex., 227 P.2d 804. 
Xustructions erroneous as given 
Instruction that words alleged were 
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not slanderous per se, to which no ob¬ 
jection was made, did not thereupon 
become law of case, where it was ap¬ 
parent from charge considered as a 
whole that trial judge meant to in¬ 
struct only that words alleged did 
not on their face charge commission 
of a crime, and the further instruc¬ 
tion that, even if jury attached such 
meaning to the words, plaintiff was 
required to prove special damage in 
order to recover, was improper. 

U.S,—Sandifer v. Electrolux Corp., C. 
A.S.C., 172 F.2d 548. 

59. U.S —Ostapenko v. American 
Bridge Division of U. S. Steel Corp , 

C. A N.Y, 267 F.2d 204—^Johnson v. 
Chesapeake & O. Ry. Co., C.A.Ind., 
227 P.2d 858—^Aloore v. Louisville 
& N R. Co., C.A.Ala., 223 P.2d 214 
—Hansen v. St. Joseph Fuel Oil & 
Mfg. Co., C.AMO., 181 F 2d 880, cer¬ 
tiorari denied 71 S.Ct. 89, 340 U.S. 
865, 95 DEd 633—-Waters v. Kings 
County Trust Co., C.C.A.N.Y., 144 
F.2d 680, certiorari denied 65 S.Ct. 
121, 323 U.S. 769, 89 L.Bd. 615, re¬ 
hearing denied 65 S.Ct. 276, 323 U 
S. 817, 89 L.Ed. 649—Terminal R 
Ass’n of St. Louis v. Staengel, C.C. 
A.Mo., 122 F.2d 271. 136 A.L.R. 789, 
certiorari denied 62 S.Ct. 181, 314 
U.S. 680, 86 LEd. 544. 

Wilson V. Nu-Car Carriers, Inc., 

D. C.Pa, 158 F.Supp. 127, affirmed, 
C.A., 256 P.2d 332—Kasten & Co. v. 
Kramer Bros. Freight Lines, D.C. 
Pa., 101 F.Supp. 478—Biggans v. 
Hajoca Corp., D.C.Pa., 94 F.Supp. 
593, affirmed, C.A., 185 F.2d 982. 

Objections held sufficient 

(1) Exceptions, which were taken 
to failure to give three requested in¬ 
structions, which called such failure 
to attention of court at the proper 
time, and which, although they were 
not as precise as they might have 
been, and were somewhat argumenta¬ 
tive, were fully understood by court 
to mean that objecting party desired 
the exceptions, were sufficient. 

U.S —Employers’ Liability Assur. 
Corp. V. Maes, C.A-N.M., 235 F.2d 
918. 

(2) Objection of plaintiff’s attorney 
sufficiently advised the trial judge of 
the plaintiff's contention that a 
charge on contributory negligence 
would confuse and perhaps mislead 
jury into finding contributory negli¬ 
gence, even if the plaintiff motorist 
was in the proper lane and moved his 
vehicle directly forward in his lane 
and he did so without giving a signal, 
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U.S.—Broderick v. Harvey, C.A IMass , 
252 F.2d 274. 

(3) Plaintiff’s counsel's objections 
that numerous portions of trial 
court’s charge to jury were repeti¬ 
tious and that specified instruction 
was repetitious of, and fully co\ ered 
by, other specified instructions con¬ 
stituted sufficient compliance with 
Federal Civil Procedure Rule, as it 
was not necessary to break down ob¬ 
jections to instructions into smaller 
segments or components in order to- 
point out their repetitious nature. 

U S.—Howard v. Cincinnati Sheet 
Metal & Roofing Co., C.A.Ind, 234 
F.2d 233. 

(4) Where defendants, m death ac¬ 
tion, filed written objections to plain¬ 
tiff’s request for a charge on last 
clear chance doctrine, on ground that 
there was no evidence to support 
such charge, and further that form 
in which plaintiff’s request was fram¬ 
ed did not state sufficiently the legal 
duties of decedent, defendants’ ob¬ 
jections were sufficient to support 
their point that there was no sub¬ 
stantial evidence in the record to jus¬ 
tify a charge under last clear chance 
doctrine. 

U.S.—^Bvansville Container Corpora¬ 
tion V. McDonald, C.C.A.Tenn., 132 
F.2d 80. 

(5) In action for injuries sustained 
by plaintiff while riding as a passen¬ 
ger in defendant’s bus, defendant’s 
exception, which drew attention of 
trial court to contention that instruc¬ 
tion as to res ipsa loquitur should 
not be given because, as contended by 
defendant, plaintiff had failed to 
show that there had been a sufficient 
amount of carbon monoxide in bus 
at time that plaintiff became ill, suf¬ 
ficiently complied with Civil Proce¬ 
dure Rule. 

U.S.—Greyhound Corp. v. Blakley, C. 
A.Wash, 262 F.2d 401. 

60. U.S.—Pittman v. Harvey, C.A. 
OkL, 261 F.2d 44—Apperwhite v, Il¬ 
linois Cent. R. Co., C.A.Mo., 239 F. 
2d 306—Solorio v. Atchison, T. & S. 
F. Ry. Co., C.A.Okl., 224 F.2d 544 
—Maloney v. Tunnell, C,A.DeL, 21S 
F.2d 705. 

Postal V. Baltimore & O. R. Co., 
D.C.Pa., 94 F.Supp- 246, affirmed, C. 
A., ISO F.2d 352. 

61. U.S.—Biggans v. Hajoca Corp., 
D.C.Pa., 94 FSupp. 693, affirmed, C. 
A., 185 P.2d 982. 

62. U.S.—Wright V. Farm Journal, 
C.CJI.N.Y., 158 F,2d 976. 
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improper instruction is not a compliance with the 
requirement that an objection be made before the 
jury retire.®^ 

Exceptions and objections filed in the first trial 
of a case have been held not sufficient as exceptions 
and objections on a second trial.^'^ 

§ 993. Rulings on Requests and Objections 

Counsel must be informed of the court's proposed 
rulings on written requests for instructions. 

Under the Federal Rules of Civil Procedure, Rule 
51, 28 U.S.C.A,, it is mandatory that the trial court 
inform counsel in advance of arguments to the jury, 
of its proposed action on written requests for in¬ 
structions, even though refusal of the court to do 
so is not without some reason.^^ The Rule is de¬ 
signed merely to afford counsel opportunity to know, 
in advance of argument, the guiding principles under 
which the argument should be made,®^ and does not 
require an affirmative showing that the judge did 
inform counsel.^^ The purpose of the Rule is that 
counsel may argue the facts in the light of the law 
which counsel may presume the court will later 
charge the jury.^9 An affirmation of a request for 
instructions as granted by the court is merely in¬ 
formative of the proposed action of the court*^® An 
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instruction requested but not submitted to the jury 
must be deemed denied.'^^ 

§ 994. Construction and Operation 

Instructions are to be regarded as a series, and con¬ 
sidered as a whole. 

Instructions must be regarded as a series and con¬ 
sidered as a whole, and not in their individual 
parts.72 If instructions considered as a whole, in 
the light of the evidence, show no tendency to con¬ 
fuse or mislead the jury as to the principle of law 
applicable to the issues, minor irregularities, when 
considered as abstract propositions of law, should 
not be permitted to prevail, in the absence of preju¬ 
dice to the complaining party's rights.'^^ 

Cure of error. Where erroneous instructions are 
given, and instructions correctly stating the same 
propositions are given later but do not refer directly 
or otherwise to the erroneous instructions, and there 
is nothing from which the jury can infer that the 
court is qualifying or otherwise correcting the er¬ 
roneous instructions, it will not be said as a matter 
of law that the giving of the correct instructions 
cured the previous erroneous instructions."^^ Where 
a charge, considered as a whole, is confusing even 
to one trained in the law, it does not render errors 
in other instructions inconsequential.'^^ Error in 


63. U S.—Daulton v. Southern Pac. 
Co, CA.Or, 237 P.2d 710, certiorari 
denied 77 S.Ct. 564, 352 U.S, 1005, 
1 L.Ed.2d 549—Tombiffbee Mill & 
Lfurnber Co, v. Hollingsworth, C.C. 
A.Miss., 162 F.2d 763, certiorari de¬ 
nied 68 S.Ct. 165. 332 U.S. 824, 92 L. 
Ed. 399. 

64. U.S.—Baldwin v. Fidelity Phenix 
Fire Ins. Co. of New York, C.A.Ky., 
260 F.2d 951. 

65. U.S.—Hardigg v. Inglett, C.A.S. 

C., 250 P,2d 895—Western Ma¬ 

chinery Co, V, Consolidated Urani¬ 
um Mines, Inc., C.A.Utah, 247 F.2d 
685—Downie v. Powers, C.A.Okl., 
193 r.2d 760. 

Necessity of req.uest 

Court should not act arbitrarily on 
counsel’s request as to information 
on court’s proposed action on instruc¬ 
tions requested, but counsel, if not 
satisfied with court’s response, must 
do more than acquiesce in the re¬ 
sponse, and must request to see and 
read the instructions, and a denial of 
such request will enable counsel to 
show prejudice if in fact he was prej¬ 
udiced. 

U.S.—Levin v. Joseph E. Seagram & 
Sons. C.C.A.I11., 158 F.2d 55, cer¬ 
tiorari denied 67 S.Ct. 971, 330 U.S. 
835, 91 L.Ed. 1282. 

66. U.S.—Hardigg v. Inglett, C.A.S. 
C., 250 F.2d 895. 


67. U.S,—Terminal R. Ass’n of St. 
Louis V. Staengel, C.C.A.Mo., 122 
F.2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 
86 L.Ed. 544—^Dallas Ry. & Termi¬ 
nal Co. V, Sullivan, C.C.A.Tex., 108 
F.2d 581. 

68. U.S.—Dallas Ry. & Terminal Co. 
V. Sullivan, supra. 

69. U.S.—Terminal R. Ass'n of St. 
Louis V. Staengel, C.C.A.Mo., 122 F. 
2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 86 
L.Ed. 544—^Dallas Ry. & Terminal 
Co. V. Sullivan, C.C.A.Tex., 108 F.2d 
581. 

Buie held complied with 

In proceeding by United States to 
take land for public use, complaint by 
government as to failure of court to 
inform counsel of action court would 
take relative to submitting requested 
instructions was without merit, 
where it was shown that after reach¬ 
ing conclusion on requested instruc¬ 
tions counsel were advised and they 
were given their exceptions. 

U.S.—U. S. V. 2,877,37 Acres of Land 
in Harris County, Tex., D.C.Tex., 
52 F.Supp. 696. 

70. U.S.—Garrett v. Faust, D.C.Pa., 
9 F.R.D. 482, vacated on other 
grounds, C-A., 183 F.2d 625, certio¬ 
rari denied 71 S.Ct. 493, 340 U.S. 
931, 95 L.Ed. 672, rehearing denied 
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[ 71 S.Ct. 733, 341 U.S. 917, 95 LEd. 

1352, rehearing denied 71 S.Ct. 801, 

I 341 U.S. 933, 95 L.Ed. 1362. 

71. U.S.—Garrett v. Faust, supra. 

72. U.S.—^Allers v. Bohmker, C.A. 
Ill., 199 F.2d 790. 

73. U.S.—^Allers v. Bohmker, supra. 
Instructions held proper 

(1) In actions for personal inju¬ 
ries. 

U.S.—Cherry v. Stedman, C.A.Minn., 
259 F.2d 774—^Doggett v. Atlantic 
Holding Corp., CA.Va., 239 P.2d 
156—Bryant v. Hall, C.A.Ga., 238 
F,2d 783. 

(2) In action for injuries to pas¬ 
sengers in automobile driven by an¬ 
other as result of collision with au¬ 
tomobile driven by defendant, in¬ 
struction that jury must determine 
which driver’s negligence was proxi¬ 
mate cause of injuries, in view of 
instructions to find for plaintiffs if 
jury believed that defendant was 
guilty of negligence proximately 
causing accident. 

U.S.—Allers v. Bohmker, C.A.Ill., 199 
F.2d 790. 

74. U.S.—Paramount Film Distrib¬ 
uting Corp. V. Applebaum, C.A, 
Miss., 217 F.2d 101. 

75. U.S.—Paramount Film Distrib¬ 
uting Corp. v. Applebaum, supra. 
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failing or refusing to give a requested instruction is to call to the attention of the jury matters properly 
not cured by the giving of an instruction which fails requested.'^^ 

H. VERDICT AND FINDINGS OF JURY 

1. In General 


§ 995. In General 

A verdict is valid only when it has been announced 
orally in open court and has been received and recorded 
as the finding of the jury at the direction of the court. 

The only valid legal verdict is that which the jury 
announces orally in open court and which is re¬ 
ceived and recorded at the direction of the court as 
the finding of the jury.'^'^ A valid verdict is not de¬ 
pendent on what the jury agrees to in the jur^^ room, 
but what the juror agrees to when the jury returns 
to the court to give a verdict.'^^ The form prepared 
in the jury room, although signed by each of the 
jurors and handed to the clerk, is no part of the rec¬ 
ord and has no significance whatsoever after the ver¬ 
dict is read to the jury and no dissent is offered by 
any of the jurors.'^^ If a verdict is orally an¬ 
nounced in court and there is no dissent from any 
juror, such action is final and the verdict stands as 
rendered,^0 but if a dissent is made by a juror after 
the verdict is read, it is not a proper and valid ver- 
dict.^^ 

A verdict received on Sunday has been held void 
where such was the necessary construction of the 
state ‘‘Sunday law.”S 2 

A sealed verdict is a mere agreement reached by 
jurors or an informal memorandum not a part of the 
record, and it does not become final until it is read 
into the record and the jurors are discharged by the 
court.^^ 

Type of verdict to be returned. Under the Fed¬ 


eral Rules of Civil Procedure, whether the verdict 
is to be a general verdict, a special verdict, a general 
verdict with special questions, or an adaptation or 
blend of a verdict on a general charge and one by 
special questions, is a matter left to the sound dis¬ 
cretion of the trial court.®*^ 

Prior lazo. Prior to the enactment of the Federal 
Rules of Civil Procedure, it was held that federal 
courts were not controlled by state practice with re¬ 
spect to the control of the trial court over a jury's 
verdict,^^ and that where a motion was made in a 
federal court to set aside a general verdict and 
render judgment for defendant on special findings, 
the matter was to be determined by the common law 
and not by the state statute 

§ 996. Necessity of Presence of Counsel; 
Duty to Notify 

Counsel for a party has a right to be present at the 
return of the verdict, but there is no legal obligation 
on the part of the court or an officer or employee there¬ 
of to notify him before a verdict is received. 

Counsel for a party has a right to be present at 
the return of the verdict, but he waives such right 
by absenting himself from the courtroom at the time 
when the jury is ready to report.®'^ There is no le¬ 
gal obligation on the part of the court, any officer of 
the court, the clerk of court, or any of his employees, 
to send for attorneys and counsel before a verdict is 
received.S^ 


76. XJ.S.—Friedman v. Morris, C.A. 
Va., 209 P.2d 886. 

77. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, C.A., 184 F.2d 517—Finn 
V. Carnegie-Illinois Steel Corp., D. 
C.Pa., 68 F.Supp, 423—Anderson v. 
Penn Hall Co., B.C.Pa., 47 F.Supp. 
691. 

Verdict defined generally see Trial § 
485. 

73. U.S.— ^Finn v. Camegie-Illinois 
Steel Corp., D.C.Fa., 68 F.Supp. 
423. 

X) c.— Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 75 
U.S.APP.D.C. 192. 

79. U.S.—^Finn v, Carnegie-Illinois 
Steel Corp., D.C.Pa., 68 F.Supp. 423. 

80. U.S.—^Finn v. Carnegie-Illinois 
Steel Corp., supra. 


81. U.S.—^Finn v. Carnegie-Illinois 
Steel Corp., supra. 

82. U.S.—Stone v. U. S., Wash., 17 
S.Ct. 778, 167 U.S. 178, 42 L Ed. 
127. 

83 . U.S.—California Fruit Exchange 
V. Henry, D.C Pa, 89 F Supp. 580, 
affirmed, C-A, 184 F.2d 517. 

84 . U.S.—Clegg V. Hardware Mut. 
Cas. Co.. C.A.La.. 264 F.2d 152. 

85 . U.S.—^U. S. V- Kennesaw Moun¬ 
tain Battlefield Ass'n, C.C.A.Ga., 99 
F.2d 830, certiorari denied Ken¬ 
nesaw Mountain Battlefield Ass’n 
V. U. S., 59 S.Ct. 5S7, 306 U.S. 646, 
83 L.Ed. 1046. 

Piading as to fraud 

In death action, where defendant 
set up release and reply alleged fraud 
in inducement of execution of re¬ 
lease, jury’s finding on Question of 
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fraud could not he treated as mere 
advice to court. 

U.S.—Patterson v. Cincinnati, N. O. & 
T. P. Ry. Co., D.C.Ky., 5 F.Supp. 
595. 

86. US,—City of Detroit v. Grum- 
mond, Mich., 216 F. 273, 132 G.C.A. 
417. 

87. D.C.—Finney v. Capital Transit 
Co., D.C., 108 F.Supp. 434. 

88. U.S.—Finn v. Carnegie-Illinois 
Steel Corp., D.C Pa., 68 F.Supp. 423. 

At risk of counsel 

When plaintiff’s counsel requested 
court crier and an employee in office 
of clerk of courts to call counsel be¬ 
fore verdict of jury was returned, 
counsel did so at his own risk, and 
failure of clerk or attache of court to 
call counsel should not involve the 
rights of opposing parties to litiga-- 
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§ 997. Assent or Disagreement of Jurors 

A juror has a right to dissent from a verdict, to 
which he agreed in the jury room, at any time before it 
is recorded. 

A juror has a rights when polled or otherwise be¬ 
fore the verdict is recorded, to dissent from a verdict 
to which he agreed in the jury room,89 and this right 
extends to a sealed verdict.^9 Where a juror dis¬ 
sents from the verdict before, or at the time, it is 
returned, it should not be received and entered as 
the verdict of the jury.9t such case, the court 
or counsel should not enter into an argument with 
the juror or require an explanation of his change of 
position. 

§ 998. - Poll of Jury 

A ju'-y may be polled before the verdict has been 
received and recorded or the jury discharged, and if a 
juror dissents therefrom the verdict will not stand. 

Polling a jury is the calling of the name of the 
persons who compose the jury and requiring each 
juror to declare what his verdict is before it is re¬ 
corded by the court^S xhe object of polling a jury 
IS to give each juror an opportunity to declare his 
present judgment in open court.^'^ Any party to 
litigation has the right to poll a jury, 95 and it is dis¬ 
cretionary with the trial court whether or not to poll 
the jury.^^ It has been stated that when in the poll¬ 
ing of a jury one or more of the jurors dissent from 
the verdict which has been reached in the jury room, 
the jury should be discharged and a mistrial di¬ 


rected,97 and also, that if the responses of the in¬ 
dividual jurors are not in complete agreement, the 
jury should be required to retire and give further 
consideration to the case,98 and that when a polled 
juror dissents from the verdict returned, the jury 
should either be discharged or returned to their 
room for further dehberation.99 An answer, how¬ 
ever, by a polled juror indicating conflict with the 
verdict, which is the result of confusion, embarrass¬ 
ment, or nervousness and which is corrected so as 
to conform to the verdict on questioning by the 
court, does not require that the jury be sent back 
for further deliberation, but may be received as a 
unanimous verdict.^ 

Time for poll and request therefor. A polling of 
a jury must be had immediately on the return of the 
verdict in open court.2 Even though counsel had 
requested the crier of the court and an employee 
in the office of the clerk of courts to call him before 
the verdict was returned,9 a request to poll the jury 
comes too late if made after the recording of the 
verdict by the court and the entry of judgment,^ 
or after the jury have dispersed subsequent to hand¬ 
ing their verdict to the court or after the jury have 
been discharged.^ A jury can be polled after a 
sealed verdict is returned in open court.® 

Mode of poll. Generally, where the jury is polled, 
individual, rather than group, questioning is the 
proper procedure.^ The correct practice is for the 
clerk to call the roll and ask each juror as his name 
is called to answer for plaintiff or for defendant.^ 


tion who were not parties to such 
arrangement. 

U.S.—Finn v. Carnegie-Illinois Steel 
Corp., supra. 

89. D C.—Bruce V. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 75 

U. SApp.D.C. 192, 

90. U S.—California Fruit Exchange 

V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, C.A., 184 P.2d 517. 

91. D.C.—Bruce v. Chestnut Farms- 
Chf^vy Chase Dairy, 126 F.2d 224, 75 
U.S.App.DC. 192. 

92. D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, supra. 

93. U.S.—Finn v. Carnegie-IIlinois 
Steel Corp , D.C.Pa., 68 F.Supp. 423. 

Poll of jurors in civil cases generally 
see Trial § 490. 

94. U.S.—Finn v. Carnegie-IIlinois 
Steel Corp., supra. 

95. U.S.—Finn v. Carnegie-IIlinois 
Steel Corp., supra. 

96. U.S.—Turner v. Kelly, C.A.Va., 
262 F.2d 207. 

97. U.S.—Finn v. Carnegie-IIlinois 
Steel Corp., D.C.Pa., 68 F.Supp. 423., 


Sealed verdict 

Even though a sealed verdict is re¬ 
turned by 3 ury and jury separates, 
and subsequently when jury is polled 
in open court a juror dissents, trial 
court must treat proceeding as a mis¬ 
trial and, instead of sending jury out 
to agree anew on verdict, should dis¬ 
charge them. 

U.S.—Finn v. Carnegie-IIlinois Steel 
Corp,, supra. 

98. U.S.—Harrison v. Paramount 
Pictures, D.C.Pa., 115 F.Supp. 312, 
affirmed, C.A., 211 F.2d 405, certio¬ 
rari denied 75 S.Ct. 45, 348 U.S. 
828, 99 L<.Ed. 653. 

D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 75 
U.S.App.D.C. 192. 

99- D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, supra. 

1. D.C.—Hilleary v. Earle Restau¬ 
rant, Inc., D.C., 109 F.Supp. 829. 

2. U.S.—Finn v. Carnegie-IIlinois 
Steel Corp., D.C.Pa., 68 F.Supp. 423. 

3. U.S.—Finn v. Camegie-Illinois 
Steel Corp., supra. 

4. U.S.—^Pinn v. Carnegie-IIlinois 
Steel Corp., supra. 
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Court may deny a request for a poll 
of jury which is made after jury has 
returned a verdict and verdict has 
been recorded. 

U S.—Harrison v. Paramount Pic¬ 
tures, D.C.Pa., 115 F.Supp. 312, af¬ 
firmed, C.A., 211 F.2d 405, certio¬ 
rari denied 75 S.Ct. 45, 348 U.S. 
828, 99 L.Bd. 653. 

5. U.S.—^Finn v. Carnegie-IIlinois 
Steel Corp., D.C.Pa., 68 F.Supp, 423, 
435. 

Discharge bars right 

“When no juror objects or dis¬ 
sents to the announcement of the ver¬ 
dict, and the jury is discharged from 
further consideration of the case, 
such action bars the right of any 
party to the litigation to poll a jury 
subsequent thereto." 

U.S.—Finn v. Carnegie-IIlinois Steel 
Corp., supra. 

6. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, C.A., 184 F.2d 517. 

7. U.S.—Turner v. Kelly, C.A.Va., 
262 F.2d 207. 

8. U.S.—Harrison v. Paramount Pic¬ 
tures, D.C,Pa., 115 F.Supp. 312, af- 
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Waiver. The right to poll a jury is waived when 
a party or his counsel is in court when the verdict 


is returned and fails to request a poll.9 


2. General Verdict 


§ 999. In General 

A general verdict is proper and the court may re¬ 
quire a jury to return such a verdict. 

Under the Federal Rules of Civil Procedure, 28 
U.S.C.A., a general verdict is proper and may be 
used for the ordinary case, that is, for a case which 
is not complicated.^^ Accordingly, the court may, 
in its discretion, submit the case on a general 
charge,^! and such action will not constitute an 
abuse of discretion in the absence of a finding that 
it operated to a party’s prejudice or caused the jury 
to render an erroneous verdict.^^ It is not improp¬ 
er, however, for the trial court to fail to submit a 
general verdict to the jury.^^ 

§ 1000. Form and Sufficiency 

The form and sufficiency of a verdict in a federal 
court is determined by federal law. Such a verdict will 
not be abated, arrested, or quashed for any defect or 
want of form in the absence of timely and proper ob¬ 
jection thereto, and such an objection must be made be¬ 
fore the verdict is recorded or the jury is discharged. 

The form and sufficiency of a verdict in a federal 
court is determined by federal law.^^ A federal 
statute providing that no summary writ, return of 
process, judgment, or other proceeding in civil cases 


in the federal courts shall be abated, arrested, or 
quashed for any defect or want of form has been 
held to apply to verdicts.^^ 

Prior to the adoption of the Federal Rules of Civil 
Procedure, it was held under the Conformity Act 
that, as a general rule, the federal courts were gov¬ 
erned by the state practice with respect to the form 
and effect of verdicts in actions at law.^^ 

Forjn of verdict in crhninal case. A verdict in a 
civil case is defective and irregular in form where it 
is in the form of a verdict in a criminal case.^" A 
verdict, however, of not guilty in a personal injury 
action has been held sufficient to disclose that the 
jury found in favor of defendant.^^ 

Separate or single verdicts. In an action by a 
plaintiff suing in different capacities against two de¬ 
fendants for damages under death and survival stat¬ 
utes in which a recovery will enure to the benefit 
of different parties, separate verdicts, rather than a 
single verdict, are required.^® 

Time for objection. Objections to the form of a 
verdict must be made before it is recorded or the 
jury is discharged.^® 


firmed, A., 211 F,2d 405, certiorari 
denied 75 S.Ct. 45, 348 U.S. 828, 99 
L.Ed. 653. 

D.C.—Bruce v. Chestnut Farms- 
Chevy Chase Dairy, 126 F.2d 224, 
75 U.S.AppD.C. 192. 

9. U.S.—Finn v. Carnegie-Illinois 
Steel Corp., D.C.Pa., 68 F.Supp. 
423. 

10. U.S.—Skidmore v, Baltimore & 
O. R. Co., C.C.A.X.T., 167 F.2d 54, 
certiorari denied 69 S.Ct. 34, 335 
U S. 816, 93 LFd. 371. 

Flusk V. Erie R. Co., D.C.N.J-, 
110 F.Supp. 118. 

Normally, a jury trial contemplates 
a general \erdict. 

U.S.—Home Ins. Co. of New York v. 
Tydal Co.. C.C.A.Tex., 152 F.2d 309, 
rehearing denied 157 F.2d 851. 
Prior to adoption of Pederal Bnles 
a federal district court had authority 
to instruct a jury to return a general 
verdict. 

U.S.—Indianapolis & St. L. R. Co. v. 
Horst. Ind., 93 U.S. 291, 23 L.Ed. 
898. 

Indemnity Ins. Co. of North 
America v. Moses, C.C.A.Tex., 36 
F.2d 219. 

11. U.S,—Clegg V. Hardware Mut. 


Cas, Co., C A.La., 264 F.2d 152—Em¬ 
ployers Mut. Cas. Co. V- Johnson, 

C. A.Tex., 201 F.2d 153. 

12. U S.—Employers Mut. Cas. Co. v. 
Johnson, supra. 

13. U.S.—Komarinski v, Bullard, D. 
CPa., 169 F.Supp. 539. 

14. U.S.—^Parks v. Turner, La., 12 
How. 39, 13 L.Ed. 883. 

Form and sufficiency: 

Of interrogatories accompanying 
general verdict see infra § 1012. 
Of special verdict see infra § 1022. 

15. U.S.—Parks v. Turner, supra— 
Roach V. Hulings, Dist.Col., 16 Pet. 
319, 10 L.Ed. 979. 

16- U.S.—Duradene Co. v. Magruder, 

D. C.Md., 21 F.Supp. 426, affirmed, 
C.C.A., 95 F.2d 999, 

25 C.J. p 820 note 77. 

Adoption of state practice approved 
Adoption by the federal courts in 
Massachusetts of the state practice, 
in actions at law, of taking the ver¬ 
dict of the jury finding plaintiff's 
damages, and also a verdict for de¬ 
fendant if the court should rule that 
as matter of law plaintiff was not 
entitled to recover, was approved. 
U.S.—Automatic Pencil Sharpener 
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Co. V. Boston Pencil Pointer Co., 
C.C.A.Mass, 279 F. 40, certiorari 
denied 43 S.Ct. 91, 260 U.S. 72S, 67 
L.Ed. 484. 

17. U.S.—^U. S, ex rel. Marcus v. 
Hess, D.C.Pa., 41 F.Supp. 197, re¬ 
versed on other grounds, C.C.A, 127 
F.2d 233, reversed on other grounds 
63 S.Ct. 379, 317 U.S. 537. 87 L Ed. 
443, rehearing denied 63 S.Ct 756, 
318 U.S. 799, 87 L Ed 1163. 

In informer’s action 
U.S.—U. S. ex rel. Marcus v. Hess, 
supra. 

18. U.S.—Sanders v. Glenshaw Glass 
Co., D.C.Pa., 108 F.Supp 528, af¬ 
firmed, C.A., 204 P.2d 43 6, certiorari 
denied 74 S.Ct. 278, 346 U.S. DIG, 98 
L.Ed. 411. 

19. U.S.—Patton V. Baltimore & O, 
R. Co., C.A.Pa., 197 F.2d 732. 

20. U.S.—Browder v. Cook, D.C.Ida- 
ho, 59 F.Supp. 676. 

Joint or separate 

Objections to separate verdicts 
against the respective defendants in 
different amounts, instead of a joint 
verdict, must be made before verdict 
is recorded or jury discharged. 

U.S.—Browder v. Cook, supra. 
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§ 1001. - Responsiveness to Issues and 

Evidence 

The verdict must respond to the issues and the 
proof, and dispose of all disputed issues in the case. 

The verdict must conform, and be responsive, to 
the pleadings and the proof.^^ Matter contained in 
the verdict which is immaterial or not responsive to 
the issues may be disregarded as surplusage,^2 such 
as a statement with respect to the negligence of per¬ 
sons not parties to the action.23 

A general verdict which does not specify the 
grounds on which it rests cannot be upheld where 
the case was submitted on two or more theories and 
submission was not justified on one of them,24 but 
such a verdict will be upheld where submission of 
the case on the different theories was proper.25 
Where two causes of action are alleged, one of 
which is included in the other, a single verdict on 
both causes is proper.26 The form of verdict pre¬ 
sented to the jury should enable it to find as to the 
merit or lack of merit of each cause of action sued 
on, and where the form presented so interweaves 
separate causes of action sued on as virtually to pre¬ 
clude the jury from separating them and presenting 


a finding on each, it is improper.27 
§ 1002. - Consistency 

A jury is not required to render consistent verdicts 
on different counts submitted to it or In separate ac¬ 
tions tried together. 

Consistency in a jury's verdict is not necessary,28 
and a jury is not required to render consistent ver¬ 
dicts on different counts submitted to it.^^ A jury's 
verdict is to be sustained in the absence of irrecon¬ 
cilable conflict, and this rule applies to alleged in¬ 
consistencies between verdicts or findings.28 Also, 
verdicts returned in separate actions tried together 
before a single jury are not required to be logically 
consistent.2i Regardless, however, of the neces¬ 
sity for consistency, verdicts are not necessarily in¬ 
consistent because of the fact that different plain¬ 
tiffs to the action are awarded different amounts,22 
or because the verdict is in favor of certain plain¬ 
tiffs and against others whose relationship to de¬ 
fendants is not legally the same as that of the suc¬ 
cessful plaintiffs.28 In a negligence action against 
an employer and employee in which the employer’s 
liability is dependent solely on the employee’s negli¬ 
gence, the fact that the verdict against the employer 


21. U.S.—Curto V. International 

Longshoremen’s & Warehouse¬ 
men’s Union (CIO), D.C.Or., 107 F. 
Supp. 805, affirmed, C.A., 226 F.2d 
S75, certiorari denied 76 S.Ct. 1026, 
351 U.S. 963, 100 L.Ed. 1483 and 
Hawaiian Pineapple Co. v. Aden, 76 
S.Ct. 1026, 351 U.S. 963, 100 L.Ed. 
1483—^U. S. V. Certain Lands in 
Town of Highlands, D.C.N.T., 47 
F.Supp. 934. 

Charges of general negligence 

In automobile occupants’ action for 
injuries sustained when automobile 
collided with rear of truck parked on 
highway, charges of general negli¬ 
gence were sufficient to sustain ver¬ 
dict against truck owner. 

U S.—Miller v. Advance Transp. Co., 
C.CA.Ill., 126 F.2d 442, certiorari 
denied 63 S.Ct. 32, 317 U.S. 641, 
87 L.Ed. 516. 

22. U S.—Prudential Ins, Co. of 
America v. Faulkner, C.C.A.Utah, 
68 F.2d 676, 94 A.L.R. 1160. 

Explanations or comments in a 

-written verdict are mere surplusage. 
U.S.—^-Ynderson v. Penn Hall Co., D.C. 
Pa., 47 F Supp. 691. 

Recommendation of Jnry 

In action for injuries sustained by 
railroad employee when right lens 
of his eyeglasses was shattered by 
ballast stone while he was engaged 
in removing anchors from track rail, 
recommendation of jury that plaintiff 
be paid specified sum and that he be 
given life employment, notwithstand-, 


' ing its finding that there had been no 
negligence, was such surplusage that 
court had duty to disregard it. 

U.S.—Snyder v. Lehigh Val. R. Co., 
D.C.Pa., 143 F.Supp. 680, reversed 
on other grounds, C.A., 245 F.2d 
112 . 

23. U.S.—Sanders v. Glenshaw Glass 
Co, D.C.Pa, 108 F.Supp. 528, af¬ 
firmed, C.A., 204 F.2d 436, certiorari 
denied 74 S.Ct. 278, 346 U.S. 916, 
98 L.Ed. 411. 

24. U.S.—^Atlantic Coast Line R. Co. 
V. Tiller, C.C.A.Va., 142 F.2d 718, 
reversed on other grounds 65 S.Ct. 
421, 323 U.S. 574, 89 L Ed. 465. 

Reason for rule 

Generality of the verdict renders it 
impossible to determine on which 
theory the jury based it. 

U.S.—^Atlantic Coast Line R. Co. v. 
Tiller, supra. 

25. U.S.—Tiller v. Atlantic Coast 
Line R. Co., Va., 65 S.Ct. 421, 323 
U.S. 574, 89 L.Ed. 465. 

26. Damages and medical expenses 

In view of fact seaman’s first cause 
of action for negligence and unsea¬ 
worthiness included medical expense, 
usually an element of maintenance 
and cure, for which seaman brought 
his second cause of action, it was not 
inappropriate for jury to return a 
single verdict on both causes, not¬ 
withstanding fact that a stipulation 
was entered as to the per diem value 
of maintenance and cure, and not- 
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' withstanding fact that maintenance 
was claimed only in the second cause. 
U.S.—Murray v. Tomlinson Fleet 
Corp., DC.N.Y., 161 F Supp. 949. 

27. U.S.—Hager v. Gordon, C.A. 
Alaska, 171 F.2d 90. 

28. U.S.—Stephenson v. Steinhauer, 
C.A.N.D., 188 F.2d 432. 

29. U.S.—Gordon v. Parker, D.C. 
Mass , 83 F.Supp. 43, motion denied 
83 F.Supp. 45, affirmed, C.A., 178 
P.2d 888. 

30. U.S.—Flusk V. Erie R. Co., D.C. 
N.J., 110 F.Supp. 118. 

31. U.S.—Curto V. International 
Longshoremen’s & Warehousemen’s 
Union (CIO), D.C.Or., 107 F.Supp. 
805, affirmed, C.A., 226 F.2d 875, cer¬ 
tiorari denied 76 S.Ct 1026, 361 
U.S. 963, 100 L.Ed. 1483 and Ha¬ 
waiian Pineapple Co. v. Aden, 76 
S.Ct. 1026, 351 U.S. 963, 100 L.Ed. 
1483. 

32. Persons injured in same accident 

In separate actions, consolidated 
for trial, by husband and wife for 
personal injuries sustained in the 
same accident, jury’s verdict for 
plaintiff wife in substantial sum was 
not inconsistent with verdict finding 
for plaintiff husband, but awarding 
him no damages, so that reversal of 
judgment on verdict for wife was not 
required. 

U.S.—Stephenson v. Steinhauer, C.A. 
N.D., 188 P.2d 432. 

33. U.S.—Anderson v. Lorentzen, C, 
C.A.N.T., 160 F.2d 173. 
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is for a greater amount than the verdict against the 
employee has been held not to render them invalid as 
inconsistent.^^ 

In an action for libel and slander in charging 
plaintiff with certain misappropriations in which de¬ 
fendant counterclaimed because of the alleged mis¬ 
appropriations, a verdict for defendant on both com¬ 
plaint and counterclaim, but awarding defendant 
only nominal damages on the counterclaim, was not 
inconsistent, where the evidence was conflicting and 
the finding of the jury with respect to libel and 
slander could have been based on the ground that it 
was a privileged communication and the finding of 
nominal damages on the ground that defendant 
failed to carry the burden of establishing the amount 
of the damages.^5 

“§ 1003. - Amount of Recovery; Appor¬ 

tionment 

The amount of recovery may exceed the ad damnum, 
but it must be supported by the evidence. Damages 
should not be apportioned among joint tort-feasors. 

Under Rule 54 (c) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., which provides that ‘'Except 
as to a party against whom a judgment is entered by 
default, every final judgment shall grant the relief 
to which the party in whose favor it is rendered 
is entitled, even if the party has not demanded such 
relief in his pleadings” it has been held that the 
amount of a verdict may exceed the ad damnum in 
the pleadings,^^ although there is authority to the 
•effect that a verdict should be reduced to the amount 
requested in the pleadmgs.^'^ A recovery should be 
supported by the evidence and not based on a 

guess.^S 

Although a verdict apportioning the damages be¬ 


tween joint tort-feasors has been upheld,other au¬ 
thority has held that, in the absence of a statute 
authorizing a jury to sever or apportion damages 
against joint tort-feasors, an assessment of dam¬ 
ages against those sued jointly for a wrong must be 
for one sum against all those found liable, and a 
verdict which attempts to apportion the liability 
among the several defendants by directing the 
amount each shall pay is irregular.^^ Thus, in an 
action against joint tort-feasors in a jurisdiction 
where the law of comparative negligence does not 
apply, there may be only one verdict for a single 
sum, regardless of the varying degrees of culpabil- 
ity.^l The fact, however, that the jury first ap¬ 
portioned the damages among defendants in an ac¬ 
tion against joint tort-feasors, and then, pursuant 
to the instructions by the court that a single verdict 
must be returned against all defendants, compounded 
the sums to a single amount has been held not to 
render the verdict improper. 

Apportionment of damages among items or ele¬ 
ments, A general verdict need not apportion the 
amount awarded among the various items and ele¬ 
ments on which it was based.^^ Where plaintiff, 
although pleading separately special items of dam¬ 
age, does not separate them from the general dam¬ 
ages, either in the body of the complaint or in the 
prayer, but groups together the general and special 
damages in an aggregate demand for a single 
amount, he is precluded from insisting that an un¬ 
segregated portion of the verdict be made to fit a 
particular theory of damages4^ 

Apportionment between different actions. The 
court cannot mold the verdicts or apportion the re¬ 
covery between the different plaintiffs in actions 
tried together in which the basis of the right of re¬ 
covery in the different actions is distinct and sep- 


54:. U.S,—R. J. Reynolds Tobacco 
Co. V. Newby, C.C.A.Idaho, 153 F. 
2d 819. 

^Different awards on. separate trials 

In action ag'ainst employer and 
his employee for wrongful death, ver¬ 
dict against defendant employer 
a,lone for amount greater than 
.amount of verdict against both em¬ 
ployer and employee in first trial had 
hecome final as to the employee by 
his failure to appeal, presented no 
inconsistency on theory that judg¬ 
ment against employee was res judi¬ 
cata as to extent of employer’s lia- 
hility. 

U.S—R. J. Reynolds Tobacco Co. v. 
Newby, supra. 

35. U.S.—^Taylor v. "Virginia Metal 
Products Corp., C.A.Va™, 204 F.2d 


457, certiorari denied 74 S.Ct. 104, 
346 U.S. 865, 98 L.Ed. 375. 

36. U.S.—^Neff V. Western Co-opera¬ 
tive Hatcheries, C.A.Utah, 241 P.2d 
357—Couto V. United Fruit Co., C. 
A.N.Y., 203 P.2d 456, 

37. U.S.—Waldrip v. Liberty Mut. 
Ins. Co., DC.La., 11 F.R.D. 426. 

38. Amotuit held not erroneous or 
excessive 

U.S.—Home Ins. Co. of N. T. v. Ty- 
dal Co., C-C.A.Tex., 152 F.2d 309, 
rehearing denied 157 F.2d 851. 

39. Action for death from motor 
vehicle accident 

Xj.S.—Great Lakes Greyhound Bus 
Lines v. Hightower, C.C-A.Ky., 163 
F.2d 1016. 

40. B.C.—Freid v. McGrath, 135 F. 
2d 833, 77 U.S.App.D.a 385—^Wash¬ 
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ington Market Co. v, Clagett, 19 
App.D.C. 12. 

Grober v. Capital Transit Co., D. 
a, 119 P.Supp. 100. 

41. D.C—Grober v. Capital Transit 
Co., supra. 

Apportionment of verdict held unau¬ 
thorized 

D.C.—Grober v. Capital Transit Co., 
supra. 

42. U.S.—Bates v. Miller, C.C.A.N. 

T. , 133 F.2d 645, certiorari denied 
63 S.Ct. 1446, 320 U.S. 210, 87 L.Ed. 
1848. 

43. U.S.—^Kansas City Southern R- 
Co. V. Leslie, Ark., 35 S.Ct. 844, 23? 

U. S- 599, 59 L.Ed. 1478. 


44. U.S.—Caldwell v. Southern Pac. 
Co., D.C.Cal., 71 F.Sudd. 955. 
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arate, but it must consider each verdict as distinct 
from the other.5 

§ 1004. - Disregard of Instructions 

A Jury Is required to follow the instructions of the 
trial Judge with respect to the law. 

A jury is required to follow the instructions of 
the trial judge with respect to the law,^® since the 
judgment of the court on the law, subject to reversal 
on appeal, is final for purposes of the trial, and any 
error of the court on the law in its charge to the 
jury is not to be corrected by the jurors.^*^ The 
authority and responsibility to keep jury findings 
within reasoned rules and standards is an essential 
function of federal judges.^^ 

The validity of a verdict in an amount less than 
authorized by the instructions of the court should 
be determined by federal, rather than state, law.'^^ 

§ 1005, Amendment or Correction 

A manifest mistake in a verdict may be amended or 
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corrected by proper procedure, but ft will not be set 
aside where there is proper evidence to support it. 

A manifest mistake in a verdict may be amended 
or corrected by proper procedure.^^ It is subject 
to correction until it has been received and record- 
ed,si but generally the question of its sufficiency or 
regularity must be raised at the time of its rendi- 
tion.^2 After the jury have been discharged the 
trial court ordinarily is not authorized to correct 
or add to the verdict.^^ 

The test of whether a verdict may be amended is 
whether it clearly manifests the intention and find¬ 
ing of the jury on the issues submitted.It will 
not be set aside where there is substantial evidence 
to support it.55 In such case, the evidence and in¬ 
ference therefrom will be viewed in the light most 
favorable to the verdict,and where the motion tO' 
set aside is based on the ground that the verdict is 
excessive, the verdict will not be set aside unless it 
shocks the conscience of the court, or unless it ap¬ 
pears that it was based on prejudice or bias and was 
excessive.^^ The validity of an amendment of a 


45. Dsath actions by parents and 
administrator 

Where parents' death action was 
tried with death action by son’s ad¬ 
ministrator and verdict in parents’ 
action was for plaintiffs for an ex¬ 
cessive amount, and in administra¬ 
tor’s action was for plaintiff in the 
amount of “none,” district court was 
not authorized to hold the adminis¬ 
trator’s verdict or to allow parents’ 
verdict to stand, on g-round that the 
amount thereof if apportioned be¬ 
tween parents’ and administrator’s 
actions was not excessive, but would 
consider each verdict as distinct from 
the other 

U.S.—Poydock v. Adams ’Transfer & 
Storage Co., D.C.Pa., 51 F.Supp. 
373. 

Amount in excess of prayer 

Where parents brought action for 
death of son, and verdict was to one 
of parents only and was in excess of 
amount prayed for in petition, and 
jury made award in gross sum with¬ 
out subdivision, prayer of complaint 
that if it should appear that individu¬ 
al complainant was suing for item 
properly to be sued for by another 
complainant, then in that event latter 
should be permitted to recover such 
item as speciUeally prayed for, was 
insufhcient to warrant allowance of 
amount in excess of that requested 
in petition to other parent. 

U.S.—^\Valdrip v. Liberty Mut. Ins. 
Co., L.G.La., 11 F.RD. 426. 

46. U S.—Broderick v. Harvey, C.A. 
Mass , 252 F 2d 274. 

47. U.S.—Capy? Cod Food Products 
V, National Cranberry Ass’n, D.C. 
Mass., IID F.Supp. 900. 


48. U.S.—^Nachtman v. Jones & 
Laughlin Steel Corp., D C.Pa., 134 
F.Supp. 392, affirmed, C.A., 235 F.2d 
211, certiorari denied 77 S Ct. 363, 
352 U.S. 971, 1 L.Ed.2d 32 i. 

I 49. U.S.—Hartman v. White Motor 
Co., D.C.Mich, 12 P.R.D. 328. 

! 50. U S.—Smyth Sales v. Petroleum 
Heat & Power Co., C.C.A.N.J., 141 
P.2d 41. 

51. U.S.—Wells Truckways, Limited 
V. Burch, C,A.Colo., 247 F.2d 194. 

A verdict is not final until it has 

been received and recorded. 

U.S.— W ells V. Truckways, Limited v. 
Burch, supra. 

52. U.S.—^Vong V. Swier, C.A.Wash , 
267 F.2d 749—Reidy v. Myntti, C.C. 
A.Alaska, 116 F.2d 725. 

Consideration of plea before judg¬ 
ment signed 

Federal district court has power 
and control necessary to consider and 
dispose of defendant’s plea of pre¬ 
scription raising question of law, 
even after verdict for plaintiff, as 
long as judgment is unsigned, regard¬ 
less of whether court may grant de¬ 
fendant new trial as strict matter of 
procedure. 

U.S.—Pardue v. United Gas Public 
Service Co., D.C.La., 28 F.Supp. 847, 
affirmed, C.C.A., Union Producing 
Co. V. Pardue, 117 P.2d 225. 

53. U.S.—^Reidy v. Myntti, C.C.A. 
Alaska, 116 F.2d 725. 

D.C.—Capital Traction Co. v. Lyon, 
24 F.2d 262, 57 App.D.C. 396. 

54. U.S.—Smyth Sales v. Petroleum 
Heat & Power Co.* C.C.A N.J., 141 I 
F.2d 41. 


55. U.S.—^Werthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 F 2d 119—Bos¬ 
ton & M. R. R. V. Cabana, C.C.A. 
Mass., 148 F.2d 150, certiorari de¬ 
nied 65 S.Ct. 1414, 325 U.S. 873, 89> 
L Ed. 1991—Barnes v. South Caro¬ 
lina Public Service Authority, C.C. 
A.S.C., 120 F.2d 439. 

Joseph V. Krull Wholesale Drug 
Co., D.C.Pa., 147 F.Supp. 250, af¬ 
firmed, C.A., 245 F.2d 231—Warf v. 
Pennsylvania R. Co., D.C.N.Y., 65 
F.Supp. 631—Howe v. Scheibel, D. 

C. Pa., 47 F.Supp. 295—Boyle v. 
Ward, D.C.Pa., 39 F.Supp. 545, af¬ 
firmed, C.C.A., 125 F.2d 672. 

Judgment non obstante veredicto see 
infra §§ 1219-1226. 

“The verdict of a jury should not 
be lightly disturbed.’’ 

U.S.—Bates v. Pan American Bus 
Lines, D.C.N.T., 42 F Supp. 213, 

214. 

56. U.S.—^Deneen v. Baltimore & O. 
R. Co., D.C.WVa., 68 F Supp 148, 
reversed on other grounds, C.C A, 
161 F.2d 674—Cole v. Chicago, St. 
P., M. & O. Ry. Co., D.C.Minn., 59 
F.Supp. 443. 

57. U.S.—erthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 P.2d 119. 

Fiskratti v. Pennsylvania R. Co., 

D. C.N.Y., 147 F.Supp. 765—^Delaney 
V. New York Cent. R. Co., D.C.N Y., 
68 F.Supp. 70—Cole v. Chicago, St. 
P., M. & O. Ry. Co., D.C Minn., 59 
F.Supp, 443—Jones v. Atlantic Re¬ 
fining Co., D.C.Pa., 55 F.Supp. 17. 
Test was not whether district 

judge, sitting without jury, would 
have awarded amount that jury did, 
but whether from all the evidence the 
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verdict by a federal court must be tested by the fed- 
•eral law.^8 

The court, on its own motion or the motion of a 
party, may return the verdict to the jury to clarify 
or reconsider and correct, where amendment or 
clarification is proper,as where error or mistake is 
patent on the face of the verdict,or a juror dis¬ 
sents from the verdict or it is not consistent with the 
instructions of the court. 

The court also may amend a verdict in a proper 
case Where the error or mistake is patent on the 
face of the A^erdict, the court may amend it so as to 
make it conform to correct legal principles,^^ or so 
as to make it conform to the verdict intended to be 
announced.®^ It also has power to mold the form of 


a verdict which has been returned in defective 
form®^ and may do so by suggesting an amendment 
to the jury so that the form would comply with the 
proper form,^^ as where the jury in a civil action 
returned a verdict for plaintiff in the form of a 
verdict in a criminal case.s~ The court cannot 
amend a A^erdict Avhich is so indefinite that it cannot 
determine AA’hat Avas intended. 

Change of amount of recovery. Where the evi¬ 
dence presents a jury question as to damages, the 
court may not increase the aAvard of the jury and 
grant judgment for a greater amount,but it may 
correct a A-erdict by adding interest authorized by 
laAV to the amount of the aAvard, where such action 
does not substitute its action for that of the jury.”^ 


court could say that verdict was ex¬ 
cessive 

U.S.—Malone v. Montgomery Ward & 
Co, D.CMiss, 38 F.Supp. 369. 

58. U S.—Smyth Sales v. Petroleum 
Heat & Power Co., C.aA.H.J., 141 
F 2d 41, 

59. U.S.—^Wong V. Swier, C.A.Wash., 
2C7 P2d 749. 

60. U.S —^^Vells Truckways, Limited 
V Burch, CA.Colo., 247 F.2d 194. 

D.C.—Washington Market Co. v. 

Clagett, 19 App.D.C. 12. 

Tonn 

Where, on discovery that verdict 
was not in proper form, a judge other 
than the trial judge directed court 
stenographer to read to jury portion 
of charge in which trial judge in¬ 
structed as to form in which verdict 
should be rendered, and jury there¬ 
upon retired and rendered verdict in 
proper form, defendant was not 
harmed or prejudiced thereby. 

U.S—Mann v. Funk, D.C.Pa., 60 P. 
Supp 305, affirmed, C.C.A., 141 P. 
2d 260. 

•61. D.C—Bruce v. Chestnut Farms- 
Chevy Chase DaiiT, 126 F.3d 224, 
75 U.S.App.D.C. 192—Capital Trac¬ 
tion Co. V. Lyon, 24 P.2d 262, 67 
App.D.C. 396. 

Grober v. Capital Transit Co., D. 
C., 119 P.Supp. 100. 

-62. U.S—Smyth Sales v. Petroleum 
Heat & Power Co., C.C.A.N.J., 141 
F.2d 41. 

•63. U.S.—^Wells Truckways, Limited 
AA Burch, CA.Colo., 247 F.2d 194. 
D.C—Freid v. McGrath, 135 F.2d 833, 
77 U.S App.D.C. 386. 

Striking stirplnsage 

Court could strike, as surplusage, 
that portion of the verdict apportion¬ 
ing the amount of the verdict to be 
paid between defendants. 

D.C.—^Washington Market Co. v. 
Clagett, 19 App.D.C. 12. 

64. Omitted item 

Where form covering possible ver¬ 


dicts had been given the jury for its 
guidance, and jury foreman in an¬ 
nouncing verdict from such filled in 
form, did not read item inserted 
therein, court did not err in permit¬ 
ting formal amendment of verdict 
to show such omitted item. 

U.S.—Zig Zag Spring Co v. Comfort 
Spring Corp., C.A.N.J., 200 F.2a 

901. 

65- U.S.—U. S. ex rel. Marcus v. 

Hess, D.C.Pa., 41 P.Supp. 197, re- 
versed on other grounds, C.A., 127 
F 2d 233, reversed on other grounds 
63 S.Ct. 379, 317 U.S. 537, 87 L.Ed. 
443, rehearing denied 63 S.Ct. 756, 
318 U.S. 799, 87 L.Ed. 1163. 

66. U S.—U. S. ex rel. Marcus v. 

Hess, supra. 

67. Not giiilty 

AVhere, jury handed court a ver¬ 
dict which read "not gruilty,'’ but, in 
response to inquiry of court, stated 
that they had meant to find for de¬ 
fendant on each count, verdict was 
not improperly returned for defend¬ 
ant. 

XJ.S.—Giacalone v. Raytheon Mfg. 
Co., C.A.Mass., 222 P.2d 249. 

In. informer’s action to recover 
statutory penalty and double the 
amount of damages sustained by 
United States as result of a con¬ 
spiracy by defendants and defend¬ 
ants’ acts in presenting false claims 
against United States, a verdict, as 
submitted by jury, was defective in 
form where such verdict was in the 
form of a verdict in a criminal case. 
U.S.—^U. S. ex rel. Marcus v. Hess, 
D.C.Pa., 41 F-Supp. 197, reversed on 
other grounds, C.A., 127 P.2d 233, 
reversed on other grounds 63 S.Ct. 
379, 317 U.S. 637, 87 L.Ed. 443, re¬ 
hearing denied 63 S.Ct. 766, 318 U.S. 
799, 87 L.Ed. 1163. 

68. Indefinite amoxint 

Where jury returned verdict for 
specified amount of damages plus in¬ 
terest and punitive damages not to 
exceed stated amount, the verdict for 
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punitive damages was not sufficient¬ 
ly definite to enable trial judge to 
cure it by amendment. 

U.S —Smyth Sales v. Petroleum Heat 
& Power Co., C.C.A.M.J., 141 P.2d 
41. 

69. U.S —Milprint, Inc. aa Donaldson 
Chocolate Co., C.A.Mo., 222 F.2d 
898. 

70. U.S.—Stentor Electric Mfg Co. 
V. Klaxon Co., C.C.A.Del., 125 F.2d 
820, certiorari denied Klaxon Co. v. 
Stentor Electric Mfg. Co., 62 S.Ct. 
1284, 316 U.S. 685, 86 L.Ed. 1757. 

Verclict for round sum 

In action brought in federal dis¬ 
trict court for district of Delaware, 
on contract to be performed in New 
Tork, wherein district court instruct¬ 
ed jury that if verdict was for plain¬ 
tiff verdict should be in such an 
amount as would compensate plain¬ 
tiff for damages flowing from such 
breach, but did not instruct jury to 
include interest, the verdict which 
was rendered for the round sum of 
one hundred thousand dollars could 
not be said to include interest so as 
to preclude the district court from 
adding interest, which was recover¬ 
able under New Tork law. 

U.S.—Stentor Electric Mfg. Co. v. 
Klaxon Co., C.C.A.Del., 125 P.2d 820, 
certiorari denied Klaxon Co. v. 
Stentor Electric Mfg. Co., 62 S.Ct. 
1284, 316 U.S. 685, 86 L.Ed. 1757. 
Addition of interest held unauthor¬ 
ized 

Where court directed jury that if 
they found for complainant they 
should find damages caused by breach 
of contract and to that amount add 
interest at rate of five percent, but 
jury rendered verdict for amount of 
damages without interest and stated 
that such amount “only” was found, 
under rule authorizing court to cor¬ 
rect clerical mistakes, verdict could 
not be corrected by adding interest. 
—Wesco Foods Co. v. Demase, D. 
C.Pa., 100 F.Supp. 386, affirmed, C, 
A.. 194 F.2d 918. 
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On ground of erroneous instruction requested. 
Where an attorney for a party has requested a 
charge from the trial court, has taken advantage of 
it on summation, and such charge has been given 
without exception by him, he cannot thereafter ask 
to have the verdict amended on the ground that the 
charge was improper 

§ 1006. Construction and Operation 

The force and effect of verdicts in the federal courts 
are determined by federal law. They are to be given a 
reasonable and proper construction with reference to 
the pleadings, the evidence, and the charge or instruc¬ 
tions of the court. 

The force and effect of verdicts in the federal 
courts are determined by federal law. ”^2 After in¬ 
struction as to the law, the verdict of a jury is bind- 
ing'^3 determines the facts of the case.*^^ In an 
action in which there is no right of jury trial, but a 
jury trial is ordered by consent of both parties, the 
verdict has the same effect as though a jury trial 
had been a matter of right.'^^ 

Verdicts are to be given a reasonable and proper 
construction.'^^ In construing a verdict reference 
may be had to the pleadings, the evidence, and the 
charge or instructions of the court.'^'^ The verdict 
of a jury may be construed to mean what the court 


stated it meant when it submitted the form to them 
for their action.'^S Thus, in an action by a corpora¬ 
tion and an individual, a verdict for plaintiff, nam¬ 
ing the corporation, has been construed as a verdict 
for both plaintiffs where the court so stated when 
it submitted the form used, and where defendant did 
not object on the ground of inconsistency in the 
form of the verdict and there was no issue in the 
case which would have made a recovery for the in¬ 
dividual plaintiff and the corporate plaintiff stand on 
a different basis.'^^ 

Lien. In conformity with the rule that whether 
a judgment in a federal court is a lien is determined 
by the law of the state, as discussed infra §§ 1252, 
1253, a verdict in a federal court without entry of 
judgment thereon gives no lien on lands in a state 
where the obtaining of a verdict without the sign¬ 
ing of a judgment does not create a lien.^^^ 

§ 1007. - Issues and Facts Determined 

A general verdict is responsive to all material and 
necessary issues of fact submitted to the jury, and de¬ 
cides them in favor of the prevailing party. 

A general verdict ordinarily is construed to be 
responsive to, and to decide, all issues of fact in the 
case, and to decide them in favor of the prevailing 
party.si It includes an alternative theory of dam- 


71 . XJ.S.—Gardner v. Darling Stores 
Corp., D.C.N.Y., 138 F.Supp. 160, 
affirmed, C.A., 242 F.2d 3, 63 A.L.R. 
2d 1105. 

72. U.S.—Parks v. Turner, La., 12 
How. 39, 13 L.Ed. 883. 

Royal Indem. Co. v. Curtis, C.A. 
Tex., 256 F.2d 329. 

Construction and operation: 

Of answers to interrogatories ac¬ 
companying general verdict see 
infra § 1015. 

Of special verdict see infra § 1027- 

Action tmder state Workmen’s Com¬ 
pensation Act 

U.S.—Royal Indem. Co. v. Curtis, su¬ 
pra. 

Effect of verdict 

In informer’s action to recover 
statutory penalty and double the 
amount of damages sustained by 
United States as result of a con¬ 
spiracy by defendants and defend¬ 
ants’ acts in presenting false claims 
against United States, where defend¬ 
ants’ liability was joint and several, 
and codefendant was a mere em¬ 
ployee of defendant association, a 
verdict for codefendant did not bar 
recovery against other defendants 
who employed codefendant to carry 
out unlawful acts to plaintiff’s dam¬ 
age. 

U.S.—U. S. ex rel. Marcus v. Hess, 
D.C.Pa., 41 F.Supp. 197, reversed on 
other grounds, C.A., 127 F.2d 233, 


reversed on other grounds 63 S.Ct. 
379, 317 U.S. 537, 87 L.Ed. 443, re¬ 
hearing denied 63 S.Ct. 756, 318 U.S. 
799, 87 LBd. 1163. 

73. U.S.—^Northern Pac. Ry. Co. v. 
Mely, aA.Idaho, 219 F.2d 199. 

When verdict conclusive 

Verdict of jury must be accepted 
as conclusive, except where court de¬ 
nies motion for new trial on condi¬ 
tion that plaintiff remit part of ex¬ 
cessive verdict and in case of reser¬ 
vation of decision on motion for di¬ 
rected verdict or granting of new 
trial. The failure of jury to respond 
properly to question of damages 
would not warrant setting aside that 
part of verdict relating to damages 
in absence of certainty that the error 
resulting in inadequate damages did 
not affect the other issues. 

U.S.—Mutual Ben. Health & Accident 
Ass’n V. Thomas, C.C.A.Ark., 123 F. 
2d 353. 

74. U.S.—^Hendricks v. Eastman Ko¬ 
dak Co., D.C.Cal., 147 F.Supp. 337, 
reversed on other grounds, C.A., 262 
F.2d 392. 

75. U.S.—Kelly v. Shamrock Oil & 

Gas Corp., C.A.Tex., 171 F.2d 909, 
certiorari denied 69 S.Ct. 1159, 337 
U.S. 917, 93 L.Ed. 1727, rehearing 
denied 69 S.Ct. 1513, 337 U.S. 950, 
93 L.Ed. 1752. 1 


; 76. Verdict construed for defendant 
A verdict in favor of plaintiff in 
the sum of “none” and against de¬ 
fendant and third-party defendant 
was a finding for defendant. 

U.S.—Poydock v. Adams Transfer & 
Storage Co., D.C.Pa,, 51 F.Supp. 374. 

77. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Church, D.C.Cal., 107 F Supp. 
683. 

Wilson V. Eberle, D.C.Alaska, 18 
F.R.D. 7. 

78. U.S.—Texas Plastics, Inc. v. 
Roto-Lith, Limited, C.A.Tex, 250 
F.2d 844, certiorari denied 78 S.Ct. 
996, 356 U.S. 957, 2 L.Ed.2d 1066. 

79. U S.—Texas Plastics, Inc. v. 
Roto-Lith, Limited, supra. 

80. Pa.—In re Morris’ Estate, Com. 
PL, 6 Phila. 134, 23 L.I. 141. 

Lien of judgment in civil actions gen¬ 
erally see Judgments §§ 454-511. 

81. U.S.—Bank of America Nat. 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 P.2d 595. 

D.C.—^Dickins v. International Broth¬ 
erhood of Teamsters, Chauffeurs, 
Warehousemen and Helpers, 171 P. 
2d 21, 84 U.S.App.D.C. 51. 

Praud 

Where maker defended action on 
note on ground of fraud, a general 
verdict for maker was required to be 
construed to include a finding that 
fraud had not been waived. 
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ages, where no separate verdict as to each cause of 
action and no interrogatories or special verdict were 
requested or submitted to the jury.^^ Where, after 
a fair and carefully conducted trial under existing 
law, a jury has found for defendant, the function 
of the court should be considered fulfilled.^^ 

A verdict in favor of plaintiff in an action based 
on negligence determines in favor of plaintiff the is¬ 
sue of defendant's negligence,and also must be 
treated as a finding of the absence of contributory 
negligence on the part of plaintiff where his con¬ 
tributory negligence would defeat a recovery by 
him;S5 g. verdict for plaintiff is not tantamount 
to a finding that he was in the exercise of due care 
where his contributory negligence would not defeat 

recovery. 

A general verdict for plaintiff in a personal in¬ 
jury action is a sufficient finding of causal connec¬ 
tion between the accident and a particular condition 
where the jury were properly instructed that such 
causal connection was essential to recovery.^'^ 

A verdict against some of defendants in a joint 
action against two or more defendants for damages 
alleged to have been caused by negligence has been 
held to be a finding that the others were not guilty 
of the negligence charged but where the action 
is against a master and his servant for damages al¬ 
leged to have been inflicted solely in consequence of 
the negligence of the servant, a verdict against the 
master alone is unauthorized, repugnant, or self 
contradictory.^^ A verdict against a corporate de¬ 
fendant alone without reference to an individual de¬ 


fendant who was its active and responsible agent in 
the matter involved is not a verdict in favor of the 
corporate defendant on the issues of fact relating to 
the activities of the individual defendant, but it is 
simply a failure to find on such is sues. 

In an action against two defendants, a judgment 
against one defendant ‘^and/or" the other defendant 
is a joint verdict justifying a judgment against both 
defendants, which, if satisfied by one, will be satis¬ 
fied by both, and if unsatisfied as to one can be col¬ 
lected in the alternative from the other. 

Failure to fill space. The failure of a jury to fill 
a space for interest in the form of verdict provided 
is a finding against the allowance of interest.^- 

§ 1008. Evidence Affecting Verdict 

Jurors may not impeach a verdict duly rendered by 
them in a federal court, but the affidavit of a juror 
may be used to show improper or illegal conduct of the 
jury in arriving at a verdict, or that the verdict as re¬ 
ceived, by reason of mistake, does not constitute the 
true finding of the jury. 

As a general rule, a juror will not be permitted 
to impeach, change, or explain his verdict,^3 or 
rather he will not be permitted to impeach it with 
respect to misconduct of the jury such as with re¬ 
spect to its deliberations and method of reaching 
the verdict,94 and it has been stated generally that 
jurors may not by affidavit impeach their own ver- 
dict.95 In exceptional circumstances, however, his 
statement may be used as a basis for showing im¬ 
proper or illegal conduct of the jury in arriving at a 
verdict.9^ 


U.S.—Anderson v. Tway, C.C.A.Ky., 
143 F 2d 95, certiorari denied 65 S, 
Ct. S65, 324 U.S. 861, 98 L.Ed. 1418. 
G-rounds of liability 

Where court, in malpractice suit, 
instructed jury that they should con¬ 
sider three grounds of alleg’ed liabil¬ 
ity and jury made a greneral finding- 
of liability, court could not, without 
invading jury’s province, conclude 
that its verdict was grounded wholly 
upon one of such three grounds. 

U.S.—Shehee v. Aetna Gas. & Sur. 
Co., D C.La., 122 F.Supp. 1. 

82. U.S —Bank of America Nat. 
Trust & Sav. Ass’n v. Hayden, C.A. 
Cal., 231 F.2d 595. 

83. U.S.—C. I. T. Financial Corp. v. 
Glover, C.A.N.T., 224 F.2d 44. 

84. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah. 124 F.2d 494. 

Pailure to provide sufQLcieut help 
Where no specific finding on plead¬ 
ed negligence of defendant in failing 
to provide plaintiff with sufficient 
help was requested or made m action 
under the Federal Employers’ Liabil¬ 


ity Act for injuries, it would be as¬ 
sumed that jury found for plaintiff on 
that issue in general verdict for 
plaintiff. 

U.S.—Cheffey v. Pennsylvania R. Co., 
D.aPa., 79 F.Supp. 252. 

85. U.S.—Henwood v, Wallace, C.C. 
A.La., 159 F.2d 263, certiorari de¬ 
nied 67 S.Ct. 1310, 331 U.S. 820, 91 
LEd. 1837—Theurer v. Holland 
Furnace Co., C.C.A.Utah, 124 F.2d 
494. 

86. U.S.—Cochran v. M & M Transp. 
Co., C.C.A.R.I., 110 F,2d 519. 

87. U.S.—^Bolan v. Lehigh Valley R. 
Co., C.C.A.N.Y., 167 P.2d 934. 

88. U.S.—^Dixie Ohio Exp. Co. v. Pos¬ 
ton, C.A.Ga.. 170 F.2d 446. 

89 . U.S.—^Dixie Ohio Exp. Co, v. Pos¬ 
ton, supra. 

90. U.S.—Bradley Min. Co. v. Boice, 
CA.Idaho, 194 F.2d 80, certiorari 
denied 72 SCt. 1033, 343 U.S. 941, 
96 L.Ed. 1347, motion denied 198 
F.2d 790, vacated on other grounds 
73 S.Ct. 797, 345 U.S. 932, 97 L.Ed. 
1361, rehearing denied 205 F.2d 
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937, certiorari denied 74 S.Ct, 125, 
346 US. 874, 98 L.Ed. 382. 

91. U.S.—Texas Plastics, Inc. v. 

Roto-Lith, Limited, C.A.Tex, 25i> 

F.2d 844, certiorari denied 78 S Ct 
996, 356 U.S. 957, 2 LEd.2d 10G6. 

92. U.S.—^Wayne v. New York Life 
Ins. Co., C.C.A,Mo., 132 F.2d 2S. 

93. U.S.—McDonald v. PI ess, N C., 
35 S.Ct. 783, 238 U.S, 264, 59 L.Ed. 
1300. 

Ft. Worth & D. Ry. Co. v. Thomp¬ 
son, C.A.Tex., 216 F.2d 790—South¬ 
ern Pac. Co. V. Haight, C.C.A.Cal., 
126 F.2d 900, certiorari denied 63 
S.Ct. 154, 317 U.S. 676, 87 L.Ed. 542 
—City of Amarillo, Texas v. 
Emery, C.C.A.Tex., 69 F.2d 626. 

Caldwell v. Southern Pac. Co, D. 
C.Cal., 71 F.Supp. 955—U. S. v. 
120,000 Acres of Land, D.C.Tex., 52 
F.Supp. 212. 

94. U.S.—Ft. Worth & D. Ry. Co. v. 
Thompson, C.A.Tex., 216 F.2d 790. 

95. U.S.—Thedorf V. Lipsey, C.X 
Wis., 237 F.2d 190. 

96. U.S.—Southern Pac. Co. v. 
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On the other hand, jurors may be interrog-ated as 
to acts or declarations outside the jury room.^'^ 
They are competent witnesses for the proof of ex¬ 
traneous facts which may have influenced their con¬ 
duct,^ 8 and affidavits of jurors which show overt 
acts constituting misconduct or that extraneous mat¬ 
ters which might influence the jurors have been 
brought to their attention, are admissible to impeach 
their verdict.^^ Likewise, where a mistake is latent 
and not apparent on the face of the verdict, it is 
sometimes proper to receive the affidavits of the 
jurors to ascertain their true verdict.^ Accordingly, 
jurors are competent witnesses to establish, and 
their affidavits are admissible to show that the ver¬ 
dict, as received and entered of record, by reason of 
a mistake, does not constitute the true finding of the 
jury.2 Great caution should he exercised in the use 
of such affidavits, but there is no inflexible rule 
against their use, especially when they are offered 


not for impeachment of the verdict, but rather for 
ascertainment of the true verdict.^ After the ver¬ 
dict has been returned and the jury discharged, affi¬ 
davits of jurors may be received to show a clerical 
error in filling m the form of verdict supplied, such 
as the transposition of the amounts of damages 
awarded, and the court may order such error cor¬ 
rected.^ 

A jury cannot impeach its verdict by handing in a 
separate piece of paper at the time it hands in its 
verdict addressing a question to the judge with re¬ 
spect to his instructions.^ 

The former Cojiformity Act did not apply to the 
power of the court to inquire into the conduct of 
jurors, and did not make applicable the local prac¬ 
tice act with respect to the right of jurors to impeach 
their own verdict.® 


3. Interrogatories Accompanying Forms for General Verdict 


§ 1009. In General 

The submission of written interrogatories to a jury 
is a matter of procedure, governed in the federal courts 
by the Federal Rules of Civil Procedure, which author¬ 
ize and encourage their submission together with appro¬ 
priate forms for a general verdict. 

Rule 49 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., authorizes the court to submit to 
the jury, together with appropriate forms for a gen¬ 
eral verdict, written interrogatories on one or more 
issues of fact, the decision of which is necessary to 


a verdict.'^ The purpose of such interrogatories is 
to give the parties an opportunity to ascertain 
whether the jury has understood and applied the law 
to the proved facts,® and the Rule authorizing them 
was designed to encourage and facilitate their use.^' 

The submission of written interrogatories is a 
matter of procedure, and in the federal courts, the 
submission of such interrogatories is governed by 
Rule 49 (b) rather than a state statute or rule.^i 


Haight, C.C.A.Cal., 126 F.2d 900, 
certiorari denied 63 S.Ct. 154, 317 

U. S. 676, 87 LEd. 542. 

97. U.S.—California Fruit Exchange 

V. Henry, D.C.Pa., 89 F.Supp. 5SO, 
affirmed, C.A., 1S4 F.2d 517—U. S 
V. 120,000 Acres of Hand, D.C.Tex., 
52 F.Supp. 212. 

98. U.S.—Southern. Pac. Co. v, 
Klinge, C.C.A.Utah, 65 P.2d 85. 

U- S. T. 120,000 Acres of Land, 
P.C.Tex,, 52 F.Supp. 212. 

99. U.S.—Ft. Worth & D. By. Co. 
Thompson, C.A.Tex., 216 F.2d 790 
—City of Amarillo, Texas v. Emery, 
C.C.A.Tex., 69 F.2d 626. 

1. D.C,—Freld v. McGrath, 135 F.2d 
833, 77 U.S.App.P.C, 385. 

2 . D.C.—^Preidl v. McGrath, supra. 

3. D.C.—-Freid v. McGrath, supra. 
Purpose of proof determinative of its 

use 

Distinction betTveen cases where 
the affidavits of jurors will not be re¬ 
ceived and cases where they will be 
received goes not to the *'types of 
cases in which the proof may be of¬ 
fered, but rather goes to the question 


of what it is the moving party of¬ 
fers to prove." 

D.C.—Freid v, McGrath, supra. 

4. U.S,—^Woodworkers Tool Works 
V. Byrne, C.A.Cal, 191 F.2d 667. 

5. U.S.—Wong V. Swier, C.A.WasIi., 
267 F-2d 749. 

6. U.S.—McDonald v. Pless, K.C., 35 
S.Ct. 783, 238 U.S. 264, 69 L-Ed. 
1300. 

7. U.S.—Texas & P. By. Co. v. Grif¬ 
fith, O.A.Tex., 2GS P.2d 489—Mohr 
V. Toledo, P. W. R. Co., C.A.I11., 
232 P.2d 869—Smith v. Welch, C.A- 
Okl., 189 P.3d 832—Mead v. Coch¬ 
ran, C.A.I11., 184 r.2d 579—Gulf 
Refining Co. v. Fetschan, C.C.A. 
Ohio, 130 F.2d 129, certiorari de¬ 
nied 63 S.Ct. 666, 318 U.S. 764, 87 
L.Ed. 1136. 

Hinton v. Chicago, R. I. & P. R. 
Co., D.C.IIL, 172 F.Supp. 747. 

For discussion of submission of spe¬ 
cial questions with verdicts see 2 
F.R.D. 176. 

Held not advisory 
Record on appeal in action against 
hotel operator and elevator company 
for injuries sustained in hotel eleva¬ 
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tor disclosed that both trial court and' 
parties had intended that fact issues 
were to be determined by jury, and 
that jury’s verdict was to be more 
than merely advisory. 

U.S.—Blackhawk Hotels Co. v. Bon- 
foey, C.A.Minn., 227 F.2d 233, 56 
A.L..R.2d 1047. 

8. U.S.—Gelfand v. Strohecker, Inc., 
D.C.Ohio, 150 F.Supp. 655, affirmed, 
C.A., 243 F.2d 797. 

9. U.S.—Pacific Greyhound Dines v. 
Zane, C.C.A-Anz, 160 F.2d 731. 

10 . U.S.—Tillman v. Great Am. In- 
dem. Co. of New York, C.A.Wis, 207 
F-2d 588—Lang v. Rogney, C.A. 
Minn., 201 P.2d 88. 

11. U.S.—Tillman v. Great Am. In- 
dem. Co. of New York, C.A.Wis., 207 
F.2d 58S—^Lang v. Rogney, C.A. 
Minn., 201 F.2d 88—Gulf Refining 
Co. v. Fetschan, C.C,A.Ohio, 139 
F.2d 129, certiorari denied 63 S.Ct. 
666, 318 U.S. 764, 87 L.Ed. 1136. 
Mandate of state statute with re¬ 
spect to submission of interroga¬ 
tories is not binding in federal court. 
U.S.—^De Eugenio v. Allis-Chalmers 

Mfg. Go., C.A,N,J., 210 F.2d 409. 
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Waiver, The failure of a party to object waives 
any error in submitting a particular interrogatory.^^ 

§ 1010. Necessity and Propriety 

The submission of written interrogatories, together 
with appropriate forms for a general verdict, is proper 
in complicated and difficult cases, and, subject to the 
limitation that questions of fact only, and not questions 
of law, may be submitted thereby, such interrogatories 
are proper where they fairly and fully present the perti¬ 
nent issues of the case. 

Written interrogatories authorized under Rule 49 
(b), which fully and fairly present the pertinent is¬ 
sues of the case, are proper^^ a complicated 

case justice can only be expected to be obtained 
through a jury by the use of a special verdict, as 
discussed infra §§ 1017-1027, or a general verdict 
with interrogatories,^^ and this procedure is urged 
and commended in complicated and difficult cases.^^ 

Questions of lazu or fact. Questions of fact, and 
only questions of fact may be submitted by such in¬ 
terrogatories,^^ or interrogatories must put only 
questions of fact from which a legal proposition may 
be deduced.^'^ Questions of law may not be sub¬ 
mitted^^ and mixed or composite questions of law 
and fact may not properly be submitted,^^ unless 
the court eliminates the legal aspect of the question 
and makes it one of mere fact only by a controlling 
instruction.^^ Thus, it is improper to submit to a 
jury by written interrogatories a question as to the 
proper construction of a contract and its legal effect 
on the parties,21 or the question as to whether cer¬ 


tain undisputed facts constitute duress and co¬ 
ercion.2^ Interrogatories should elicit facts on 
which carelessness or contributory negligence is 
sought to be predicated, and one which seeks merely 
to determine whether a person w^as negligent, with¬ 
out requiring the determination of the supporting 
facts, is improper.22 Questions which require the 
jury to answer merely as to acts or omissions which 
may or may not, in their opinion, be evidence of care 
or negligence or contributory negligence, and from 
their answers to which either way the court cannot 
say as a matter of law whether care or negligence 
is the result, are not proper.24 

Rights of third-party defendant can be protected 
on the trial by the court submitting proper inter¬ 
rogatories.^^ 

§ 1011. - Discretion 

The provision of the Federal Rules of Civil Pro¬ 
cedure authorizing written interrogatories to be sub¬ 
mitted to the jury, together with appropriate forms for 
a general verdict, is permissive, not mandatory, and 
whether the trial court will submit such interrogatories 
rests within its sound discretion. 

Rule 49 (b) authorizing written interrogatories to 
be submitted, together with appropriate forms for a 
general verdict, is permissive, not mandatory.^^ 
They are not required to be given in eveiy^ case,^'^ 
and whether the trial court will submit such in¬ 
terrogatories, or a particular interrogatory, rests 
within its sound discretion.^® It is not an abuse of 
discretion to refuse to submit interrogatories with 


12. Matter stipulated 

In action for death of seaman, 
where parties stipulated that sea¬ 
man had tuberculosis when employ¬ 
ed by defendant, defendant, by fail¬ 
ing* to object, waived alleged error in 
submitting to jury special interroga¬ 
tory as to whether seaman had an 
active advanced case of pulmonary 
tuberculosis when employed by de¬ 
fendant. 

XJ.S.—Murphy v. Overlakes Freight 
Corp., C.A.N’.T., 177 P.2d 342, cer¬ 
tiorari denied 70 S.Ct. 573, 339 U.S. 
913, 94 L.Ed, 1339. 

13. U.S.—Thorp v. American Avia¬ 
tion & General Ins. Co., C.A.Pa, 
212 F.2d 821. 

14 . U.S.—Flusk V. Erie R. Co., D.C. 

N. J., 1X0 P.Supp. 118. 

15. U.S-—Wilson V. Homestead 
Valve Mfg. Co., C.A.Pa., 217 F.2d 
792, certiorari denied 75 S.Ct. 606, 
349 U.S. 916, 99 L.Ed. 1250. 

16. U.S.—Feldmann v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., C.C.A.MO., 142 P-2d 628. 

17. U.S.—Carpenter v. Baltimore & 

O. H. Co., C.C.A.Ohio, 109 F.2d 375. 

18 . U.S.—^W. R. Grlmshaw Co. v. 


Nevil C. Withrow Co.. C.A.Ark., 248 
P,2d 896, certiorari denied 78 S.Ct. 
669, 356 U.S. 912, 2 L.Ed.2d 585. 

19. U.S.—Carpenter v. Baltimore & 
O. R. Co., C-C.A,Ohio, 109 F.2d 375. 

Particular cause of death as poison¬ 
ing 

Whether death from overdose of 
nembutal constituted death from poi- 1 
soning was compositely a question of i 
law and fact. 

U.S.—^Feldmann v. Connecticut Mut. 
Life Ins. Co. of Hartford, Conn., C. 
C.A.Mo., 142 F.2d 628. 

20. U.S.—^Feldmann v. Connecticut 
Mut. Life Ins. Co. of Hartford, 
Conn., supra. 

21. U.S.—^W. R. Grimshaw Co. v. 

Nevil C. Withrow Co., C.A.Ark., 
248 F.2d 896, certiorari denied 78 
S.Ct. 669, 356 U.S. 912, 2 L.Ed.2d 
585. 

22. U.S.—W. R- Grimshaw Co. v. 

Nevil C. Withrow Co., supra. 

23. U.S.—Carpenter v. Baltimore & 
O. R. Co., C.C.A.Ohio, 109 F.2d 375. 

Gelfand v. Strohecker, Inc., P.C. 
Ohio, 150 F.Supp. 655, afarmed, C. 
A., 243 F.2d 797. 
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24. U.S.—Carpenter v. Baltimore & 

O. R. Co., aC.A.Ohio, 109 F.2d 375. 

25. U.S.—Tomko v. City Bank Farm¬ 
ers Trust Co., D.C.N.Y., 3 P.R.D. 
31. 

26. U.S.—Texas & P. Ry. Co. v. Grif¬ 
fith, C.A.Tex., 205 F.2d 489—Till¬ 
man V. Great Am. Indem. Go. of 
New York, C.A.Wis., 207 P.2d 588 
—Smith V. Welch. C.A.Okl., 189 F- 
2d 832—Car & General Ins. Corp. v. 
Cheshire, C.G.A.La., 159 F.2d 985 
—Home Ins. Co. of New York v. 
Tydal Co., C.A., 152 F,2d 309, re¬ 
hearing denied 157 F.2d Sol—Mar¬ 
cus Loew Booking Agency v. Prin¬ 
cess Pat, Limited, C.C.A.Ill., 141 

P. 2d 152. 

Beattie v. Monongahela R. Co., 
D.C.Pa., 122 F.Supp. 803. 

27. U.S.—^Pope & Talbot, Inc. v. 

Cordray, C.A.Wash., 268 F.2d 214. 

28. U.S.—Pope & Talbot, Inc. v. 

Cordray, supra—^Millers’ Nat. Ins. 
Co., Chicago, III. V. Wichita Flour 
Mills Co„ C.A.Karu, 257 F.2d 93— 
Mohr V, Toledo, P. & W. R. Co., C. 
A.I11., 232 F.2d 869—Tillman v. 
Great Am. Indem. Co, of New York, 
aA.Wis.* 207 F.2d 688—^Lang v. 
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respect to questions which are simple and not confus¬ 
ing,-^ or to refuse to submit interrogatories which 
are confusing.^Q Also, it is not improper to refuse 
to submit written interrogatories with respect to 
matters which are adequately and correctly covered 
by the instructions,^^ as where the questions request¬ 
ed are correctly covered in the general charge of the 
court,or the charge correctly advises the jury of 
the true issues entrusted to their decision.^^ 

§ 1012. Form and Sufficiency 

The form of written interrogatories, as a general 
rule, is left to the sound discretion of the trial court. 


Written interrogatories submitted with a general 
verdict under Rule 49 (b) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., should correctly state 
the question to be answered,they must pertain to 
the issues involved in the case,^^ and must cover the 
essential elements involved.^® The form of such 
interrogatories, however, is left to the sound discre¬ 
tion of the trial court.^'^ 

Although Rule 49 (b) requires the court to give 
such instruction or explanation as may be necessary 
to enable the jury to answer the interrogatories, the 
failure of the court to instruct on the law to be ap- 


Rogney, C.A Minn., 201 F.2d 88— 
wSrnith V. AVelch, C A Okl., 189 F.2d 
832—]Mead v. Cochran, C.A Ill, 184 
F.2d 570—Car & General Ins. Corp. 
V. Cheshire, C C.A.La . 159 F.2d 985 
—S. S. Kresge Co. v. Holland, C.C. 
A.Ohio, 158 F.2d 405—Marcus Loew 
Booking Agency v. Princess Pat, 
Limited. C.C.A.Ill., 141 P.2d 152— 
Thomson v. Anderson, C.C.A.S.D., 
138 F.2d 272, 149 A.L.R. 899—Van 
Pelt V. U. S., C.CA.Ohio, 134 F.2d 
735—Moyer v. Aetna Life Ins. Co., 

C. C.APa., 126 F.2d 141—H. W. 
Bass Drilling Co. v. Ray, C.C.A.N. 
M., 101 F.2d 316. 

Beattie v. Monongahela R. Co., 

D. C.Pa , 122 F.Supp. 803, 

Refusal to suTbmit interrogatories 

held not abuse of discretion 

(1) Generally. 

U.S.—Thorp V. American Aviation & 
General Ins. Co., C.A.Pa, 212 F.2d 
821—S. S. Kresge Co. v. Holland, 

C. CA.Ohio. 158 F.2d 495—Marcus 
Loew Booking Agency v. Princess 
Pat, Limited, C.C.A.IU., 141 F 2d 
152. 

(2) Refusal to submit to jury in¬ 
terrogatories compelling jury to set 
forth in detail its theory of how ac¬ 
cident occurred. 

U.S.—Beattie v. Monongahela R. Co., 

D. C.Pa., 122 F.Supp. 803. 

23. U.S —Thomson v, Anderson, C. 
C.A.S.D., 138 F.2d 272, 149 A.L.R. 
899. 

30. U.S—Moyer v. Aetna Life Ins. 
Co.. C C.A.Pa., 126 P.2d 141. 

31. U.S.—Millers' Nat. Ins. Co., Chi¬ 
cago, Ill. V. Wichita Flour Mills 
Co., C.A.Kan., 257 F.2d 93—Smith 
V. Welch, C.A.Okl., 189 F.2d 832— 
Mead v, Cochran, CA.I11, 184 F.2d 
579—Marcus Loew Booking Agency 
V. Princess Pat, Limited, C.C.A.Ill., 
141 F.2d 152—Moyer v. Aetna Life 
Ins. Co., C.C.A.Pa., 126 F.2d 141. 

Refusal of reiiuested interrogatory- 
held proper 

In action by brakeman against rail¬ 
road company undor the Federal 
Safety Appliance Act and under the 
Federal Employers' Liability Act for j 
injuries sustained in switching opera- | 


tion, trial court did not err in refus¬ 
ing to submit railroad company’s re¬ 
quested special issue dealing with 
comparative negligence, where trial 
court quoted from comparative neg¬ 
ligence section of the Federal Em¬ 
ployers’ Liability Act and instructed 
the jury fully on comparative negli¬ 
gence. 

U.S.—Texas & P. Ry. Co. v. Griffith. 
C.A.Tex., 265 F.2d 489. 

32. U.S.—Moyer v. Aetna Life Ins. 
Co., D.C.Pa., 39 F.Supp. 725, af¬ 
firmed, C.C A., 126 F.2d 14. 

33. U S.—Texas & P. Ry. Co, v. 
Griffith, C.A.Tex., 265 P.2d 489— 
Mead v. Cochran, C.A.I11., 184 F.2d 
579. 

34. Interrogatory held adequate 
Interrogatory, requiring jury to 

find whether one called on to remove 
disabled person found in railroad 
yards was negligent, was held ade¬ 
quate. 

U.S.—St, Louis-San Francisco Ry. Co. 

V. Simons, C.A.Okl., 176 F.2d 654. 
Question held improperly framed 
In action on fire policy covering 
varying quantities of merchandise 
and requiring monthly value report, 
interrogatory seeking determination 
by jury of whether certain inven¬ 
tories were furnished insurer after 
fire as valuation reports and repre¬ 
sented actual value of property as of 
date thereof was improperly framed 
inasmuch as one inventory was not 
a valuation report or portion of one. 
U.S.—JEtna Ins. Co. v. Rhodes, C.A. 

N.M„ 170 F.2d 111. 

Form and sufficiency of questions 
submitted for special verdict see 
infra §§ 1022, 1023, 

35. Interrogatory held improper 
Where insurer sought cancellation 

of life policy on ground that insured 
was not in good health at effective 
date of policy, submission of issue 
whether insured was in good health 
as far as he knew and believed at 
time policy purported to become ef¬ 
fective rather than whether insured 
was actually in good health at such 
time, was improper. 

U.S.—California Western States Life 
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' Ins. Co. v. Vaughn, C.C.A.Wash., 165 
F.2d 945. 

36. Proximate cause 

In action to recover death benefits 
under workmen’s compensation act, 
special interrogatory as to whether 
deceased was performing services 
arising out of, and in course of, his 
employment at time of accident in 
which he met his death should also 
have presented issue as to whether 
his death was proximately caused by 
an accident arising out of, and in 
course of, his employment. 

U.S.—Southwestern Portland Cement 
Co, V. Simpson, C.C.A.N.M., 135 F. 
2d 584. 

37. U.S.—Thorp v. American Avia¬ 
tion & General Ins. Co., C.A.Pa., 
212 F.2d 821—De Eugenio v. Allis- 
Chalmers Mfg. Co., C.A.N.J., 210 
P.2d 409. 

Stating causation question in parts 

Asking jury whether defendant was 
negligent in any or all of three re¬ 
spects and then requiring jury to 
state, assuming an affirmative answer 
to the first question, whether such 
negligence was proximate cause of 
injury, did not constitute an abuse of 
discretion by trial court as against 
contention that causation question 
should have been broken down into 
three parts to correspond with three 
items of possible negligence. 

U.S.—De Eugenio v. Allis-Chalmers 
Mfg. Co., supra. 

Form of question held proper 

(1) Generally. 

U.S.—Silbernagel v. Voss, C.A.Wis., 
265 F.2d 390. 

(2) Interrogatory inquiring as to 
whether there was a “greasy sub¬ 
stance” on step of locomotive at time 
of accident was held not unduly to 
limit inquiry of jury to presence of 
grease as distinguished from any 
other foreign substance, especially in 
view of fact plaintiff himself testi¬ 
fied substance in question looked like 
grease and instruction of court that 
the term referred to substance de¬ 
scribed by brakeman in his testimo¬ 
ny. 

U.S.—Terek v, Conemaugh & Black 
Lick R. Co., C.A.Pa.. 231 F.2d 664. 
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plied to the facts found is not improper where the 
special interrogatory submitted inquires only as to 
whether the accident involved happened in a par¬ 
ticular designated way.^^ The sufficiency of the 
wording of an interrogatory is to be determined in 
the light of the instructions applicable thereto.^^ 

Harmless error. Error in the phrasing of an 
interrogatory is not prejudicial to a party where the 
jury’s answer to another interrogatory defeated his 
right to any recovery.'^® 

§ 1013. Answers 

The court will presume that the jury followed in¬ 
structions in answering interrogatories. 

The court will presume that the jury followed 
the instructions in deciding interrogatories submit¬ 
ted to them.^^ Where the jury ask the court ques¬ 
tions with respect to certain interrogatories submit¬ 
ted and then inform the court that they desire to re¬ 
turn to the jury room for further deliberation, the 
action of the court in permitting them to deliberate 

further is proper.“^2 

g 1014. - Inconsistency; Conflict with 

General Verdict 

Where the general verdict and answers to written 
interrogatories are harmonious, judgment should be en¬ 


tered on the verdict. If the answers to interrogatories 
are consistent with each other, but one or more of them 
is inconsistent with the verdict, the general verdict must 
yield; if the ansv/ers are inconsistent with each other 
and one or more of them is inconsistent with the gen¬ 
eral verdict, judgment should not be entered but the 
court may return the case to the jury for further con¬ 
sideration or order a new trial. 

Under Rule 49 fb), of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., when the general verdict 
and answers to written interrogatories are harmoni¬ 
ous, the court is required to direct the entry of the 
appropriate judgment on the verdict and answers.'^^ 
On the other hand, if the general verdict and an¬ 
swers to interrogatories accompanying it are incon¬ 
sistent, the general verdict cannot stand and the 
court may properly return the case to the jury for 
further deliberation.^'^ If the answers are incon¬ 
sistent with each other and one or more of them is 
also inconsistent with the general verdict, the court 
may not order the entry of judgment but it may 
direct the jury to further consider their answers and 
verdict, or it may order a new trial.^^ 

Where special findings of fact or answers to in¬ 
terrogatories are consistent with each other, but one 
or more of them is inconsistent with the general ver¬ 
dict, the special finding of fact or answers to inter¬ 
rogatories controls the general verdict and the gen¬ 
eral verdict must yield,and in such case, the court 


38. XJ.S.—Dougherty v. Waterman S, 
S. Corp., C.A.Pa,, 265 F.2d 284. 

39. XJ.S.—Panichella v. Pennsylvania 
R. Co., D.C.Pa., 167 F.Supp. 345. 

Proximate cause 

Interrogatory asking jury whether 
negligence of a third party constitut¬ 
ed “the” proximate cause of fall of 
plaintiff as distinguished from “a” 
proximate cause of the accident was 
held not improper in light of instruc¬ 
tions wherein the court meticulously 
defined proximate cause. 

XJ.S.—^Panichella v. Pennsylvania R. 
Co., supra. 

40. XJ.S.—Panichella v. Pennsylvania 
R. Co., supra. 

Contributory negligence 

Alleged error in phrasing of an in¬ 
terrogatory was not prejudicial to 
the railroad company in inquiring 
■whether negligence of a third-party 
tort-feasor constituted “the” proxi¬ 
mate cause of the accident as distin¬ 
guished from “a” proximate cause, 
■where jury found employee guilty of 
contributory negligence and third- 
party tort-feasor not subject to the 
Federal Employers’ Liability Act but 
rather to common-law principles, 
since the employee’s contributory 
negligence as a matter of law defeat¬ 
ed the railroad company's claim for 
contribution, even though the tort¬ 
feasor had been found liable. 


■[j.g.—Panichella v. Pennsylvania R. 
Co., supra. 

41. XJ.S.—Gunther v. E. 1. Du Pont 
De Nemours & Co., D.CW.Va., 157 
F.Supp. 25, appeal dismissed, C.A., 
255 F.2d 710. 

42. XJ.S.—St. Louis-San Francisco 
Ry. Co. V. Simons, C.A.Okl., 176 F. 
2d 654. 

43. XJ.S.—St. Louis-San Francisco 
Ry. Co. V. Simons, C.A.Okl., 176 F. 
2d 654—Gulf Refining Co. v. 
Petschan, C.C.A.Ohio, 130 F.2d 129, 
certiorari denied 63 S.Ct. 666, 318 
XJ.S. 764, 87 L.Ed. 1136—Theurer 
V. Holland Furnace Co., C.C.A.Utah, 
124 F.2d 494. 

Verdict given greater weight 

Weight to be attached to jury's 
findings becomes greater when back¬ 
ed up by specific findings on interrog¬ 
atories submitted at trial. 

XJ.S.—^Kowtko V. Delaware & H. R. 

Corp., D.C.Pa., 131 F.Supp. 95. 
Answers held consistent with general 
verdict 

XJ.S.—General Fireproofing Co. v. L. 
Wallace & Son, Iowa, 175 F. 650, 
99 C.C.A. 204, certiorari denied 30 
S.Ct. 697, 217 XJ.S. 607, 54 L.Ed. 
900. 

44. XJ.S.—Russell v. Monongahela 
Ry. Co., D.C.Pa., 159 F.Supp. 650, 
affirmed, C.A., 262 F.2d 349. 
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Court need not remould verdict it¬ 
self. 

XJ.S.—Russell V. Monongahela Ry. 
Co., supra. 

45. XJ.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.XJtah, 12 i F.2d 494. 

46. U.S.—Halprin v. Mora, CA.Pa, 
231 F.2d 197—Golden North Air¬ 
ways V. Tanana Pub. Co , C.A.Alas¬ 
ka, 218 F.2d 612. 

Fuselier v. Thompson, D C.La., 
155 F Supp. 75, appeal dismissed, 
C.A., Missouri Pac. R. Co. v. Fuse¬ 
lier, 256 F.2d 278—Voelkel v, Ben- 
net, D.C.Pa., 31 F.Supp. 506, af¬ 
firmed, C.CA., 115 F.2d 102. 

No discretion 

Where there was a conflict be¬ 
tween general verdict and answers to 
special interrogatories, issue present¬ 
ed to court by plaintiff's motion for 
judgment in accordance with answers 
to special interrogatories was not one 
addressed to discretion of court, since- 
I plaintiff was entitled to judgment in 
accordance with the answers. 

XJ.S.—^Wayne v. New York Life Ins. 

Co., C.C.A.MO., 132 F.2d 28. 
Judgment on verdict not authorised 
Where court submits case to jury 
for general verdict and also submits 
a special issue to be answered and an¬ 
swer to special issue is inconsistent 
with general verdict, court cannot 
enter judgment on verdict but must 
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may direct the entry of judgment in accordance with 
the answers, notwithstanding the general verdict, 
or it may return the case to the jury for further 
-consideration, or it may order a new trial.^'^ 

To permit the court to disturb a general verdict 
under this provision of the Rule, however, the an¬ 
swer to the interrogatory must be wholly incompat¬ 
ible with the verdict,^^ or so clearly at variance 
therewith that the two are irreconcilable,^^ and it 
must also appear that the interrogatory to which 
the inconsistent answer was made relates to a fac¬ 
tual issue which the jury must necessarily have de¬ 
cided in reaching its verdict^o 

If a special verdict or answers to interrogatories 
can be reconciled with the general verdict, the court 
should do so,^^ and every reasonable intendment in 
favor of the general verdict should be indulged in an 
effort to harmonize it and the answers to special or 

written interrogatories. ^2 ^ general verdict will be 

sustained with respect to alleged inconsistencies be¬ 
tween it and the answers to interrogatories, in the 
absence of irreconcilable conflict,and the answers 


override the general verdict only where the conflict 
on a material question is beyond reconciliation on 
any reasonable theory consistent with the evidence 
and its fair inferences. 

Answers to interrogatories which do not cover 
every essential element of the case do not furnish a 
sufficient base for judgment for plaintiff if the ver¬ 
dict for plaintiff is set aside.^^ 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the federal courts were not controlled 
by state practice with respect to the controlling ef¬ 
fect of findings on special questions over a general 
verdict,^^ and since their adoption, the provision of 
Rule 49 (b) empowering the court to disregard a 
general verdict and direct entry of judgment in ac¬ 
cordance with answers to special interrogatories in¬ 
consistent therewith governs over state statutes re¬ 
lating to the same subject matter.^^ Also, the Rule 
operates only when the jury is required to give a 
general verdict as well as to give answers to in¬ 
terrogatories.^* 


-either return case to jury for fur¬ 
ther consideration of answers or 
grant a new trial. 

U.S—Welch V. Bauer, C.A.Tex., 186 
F.2d 1002. 

■Question as to damages not special 
verdict 

Question addressed to judge on 
separate paper and handed in at time 
verdict was handed in, and inquiring 
as to what instructions were with 
respect to computing damages if jury 
found in favor of plaintiff, could not 
be considered a special verdict so as 
to invalidate the general verdict for 
defendant. 

U.S.—Wong V. Swier, C.A.Wash., 267 
F2d 749. 

Answers and general verdict held in¬ 
consistent 

(1) General verdict for plaintiff 
and answer stating that deceased 
motorist was guilty of contributory 
negligence were inconsistent, 

U.S —Nice V. Pennsylvania R. Co., 

B.G.Ohio, 168 P.Supp. 641. 

(2) In libel action by corporation, 

which operated airline, against news¬ 
paper publisher, which printed edi¬ 
torial adverse to nonscheduled air 
carriers, jury’s special finding that 
libel did not refer to all nonscheduled 
air carriers nullified general verdict 
in favor of corporation which operat¬ 
ed airline. I 

U.S.—Golden North Airways v. Tan- 

ana Pub. Co., C.A.Alaska, 218 P.2d 
612. 

Answer and general verdict held not 
inconsistent 

U.S.—Hinton v. Chicago, R. I. & P. 
R. Co., D.C.Ill., 172 F.Supp. 747. 


47. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.2d 494. 

Hinton v. Chicago, R. I. & P. R. 
Co, DC Ill., 172 F.Supp. 747. 
Grounds of new trial generally see 
infra §§ 1061-1081. 

Discretion 

Court has discretion where one or 
more answers to special issues are 
inconsistent with general verdict to 
employ any one of the three alterna¬ 
tives authorized. 

U.S.—^Fuselier v. Thompson, D.C.La., 
155 F.Supp. 75, appeal dismissed, 

C. A., Missouri Pac, R. Co. v. Fuseli- 
er, 256 P-2d 278. 

Judgment in accordance with answers 
held proper 

(1) Generally. 

U.S.—Nice V. Pennsylvania R Co., 

D. C.Ohio, 168 F.Supp. 641. 

(2) Where action for negligent 
killing of boy was brought jointly by 
administrator and parents, and trial 
resulted in general verdict for plain¬ 
tiffs, but in answer to interrogatories 
jury answered that award was in fa¬ 
vor of parents and that nothing was 
awarded to administrator, court 
would direct entry of judgment in 
favor of the parents, and in favor of 
defendant as against the adminis¬ 
trator. 

U.S.—Voelkel v. Bennet, D.C.Pa., 31 
F.Supp. 506, affirmed, C.C.A., 115 
F.2d 102. 

43. U.S.—^Wayne v. New York Life 
Ins. Co., D.C.Mo., 2 F.R D. 202. 
Suggestion of larger verdict 

Pact that jury's answers to inter¬ 
rogatories might have suggested a 
larger verdict than the general ver- ( 
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diet returned by jury was not such 
an "inconsistency with the general 
verdict" as is contemplated in Rule 
providing for disturbance of verdict 
when answers to interrogatories are 
inconsistent therewith. 

U.S.—Wayne v. New York Life Ins. 
Co., supra. 

49. U S —Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.2d 494. 

50. U.S.—Hinton v. Chicago, R. I. & 
P. R. Co., D.CIll, 172 F.Supp. 747. 

51. U.S.—Golden North Airways v. 
Tanana Pub. Co., C.A.Alaska, 218 
F.2d 612. 

Hinton v. Chicago, R. I. & P. R. 
Co.. D.C.Ill., 172 F.Supp. 747. 

52- U.S—Theurer v. Holland Fur¬ 
nace Co., CC.A.Utah, 124 F 2d 494. 

Flusk V. Erie R. Co., D.C.N J., 
110 F.Supp. 118. 

53. U.S.—Flusk V. Erie R. Co., su¬ 
pra. 

54. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.AUtah, 124 F.2d 494. 

55. U.S.—^Wayne v. New York Life 
Ins. Co., D.C.Mo., 2 P.R.D. 202. 

56. U.S.—City of Detroit v. Grum- 
mond, Mich., 216 F. 273, 132 C.C. 
A. 417—McElwee v. Metropolitan 
Lumber Co., Mich., 69 F. 302, 16 
C.C.A. 232. 

57. U.S.—Theurer v. Holland Fur¬ 
nace Co., C.C.A.Utah, 124 F.2d 494. 

Directing entry of appropriate judg¬ 
ment on a special verdict or on a 
general verdict accompanied by an¬ 
swers to interrogatories see infra 
§ 1219 et seq. 

58. U.S.—Momand v. Universal Film 
Exchange, D.C.Mass., 72 F.Supp. 



FEDERAL CIVIL PROCEDURE §§ 1014-1017 


35B C.J.S. 

Between general and special verdicts in different 
actions. Where two actions are tried together, with 
a general verdict returned in one and a special ver¬ 
dict in the other, if any inconsistency between the 
verdicts is to be considered at all, their validity will 
be upheld in the absence of irreconcilable conflict.^^ 

Correction of judgment. Where special findings 
of fact or answers to interrogatories are consistent 
with each other, but one or more of them is incon¬ 
sistent with the general verdict and the court en¬ 
tered judgment on the verdict, it should, on motion, 
correct the judgment in accordance with the answers 
to interrogatories.^® 

§ 1015. - Construction and Operation 

Answers to Interrogatories are to be construed lib¬ 
erally so as to give effect to the intention of the jury. 

Answers to interrogatories are to be liberally con¬ 
strued,®^ so as to give effect to the intention of the 
jury.® 2 Where plaintiff has the burden to prove 
negligence, the failure of the jury to find, in its an¬ 
swer to interrogatory, that defendant was guilty of 
any of the specifications of negligence charged op¬ 
erates as a finding against plaintiff,®^ and where 
the jury finds that defendant was negligent and also 


brings in a verdict for defendant, it will be presumed 
that they found plaintiff guilty of contributory neg¬ 
ligence.®'^ 

§ 1016. Failure to Answer 

The court may send the jury back to answer proper 
written Interrogatories which they failed to answer. 

Where vrritten interrogatories are properly sub¬ 
mitted to the jury with appropriate forms for a gen¬ 
eral verdict and the jury fail to answer the inter¬ 
rogatories, it is proper for the court to send them 
back to answer the questions.®® The failure, how¬ 
ever, of the jury to agree on an answer to special 
issues or written interrogatories will not prevent 
the entry of judgment on the general verdict, where 
the special issues or interrogatories should not have 
been submitted to the jury;®® and the failure to 
answer interrogatories is not fatal where the general 
verdict can be supported on other facts, or where 
answers to the questions, favorable to the party 
against whom judgment is rendered, would not nec¬ 
essarily render the judgment erroneous.®"^ Where 
the jury did not find in what respect defendant 
was negligent, which the interrogatory sought to 
elicit, the court has been held without right to re¬ 
quire the jury to amplify their answers.®^ 


4. Special Verdict 


§1017. In General 

The Federal Rules of Civil Procedure authorize and 
encourage a federal court to require a Jury to return 


only a special verdict, the design and purpose of which 
is to obtain answers to questions of fact. 

A special verdict makes specific inquiry as to facts 


469, affirmed, C.A., 172 F.2d 37, cer¬ 
tiorari denied 69 S Ct. 939, 336 U.S, 
967, 93 L.Ed. IIIS, rehearing de¬ 
nied 69 S.Ct. 1493, 337 U.S. 934, 93 
L.Ed. 1740, rehearing denied 69 S. 
Ct. 1529, 337 U.S. 961. 93 L.Ed. 
1760. 

59. U.S.—Plusk V. Erie R. Co., D.C. 
N J., 110 F.Supp. 118. 

60. U.S,—^Wayne v. New York Life 
Ins. Co., C.G.A.MO., 132 F.2d 28. 

61. U.S.—Nice V. Pennsylvania R. 
Co., D.C.Ohio, 168 F.Supp. 641. 

Answer construed as yes 

In action by executrix arising out 
of a collision between defendant’s 
train and truck driven by executrix’ 
decedent, wherein special interroga¬ 
tory was submitted asking whether 
decedent’s negligence, if any, contrib¬ 
uted in any degree to his injury and 
death, answer that decedent was 
guilty of contributory negligence in 
not exercising sufficient care for his 
own safety at the crossing, was 
equivalent to a ""yes** answer. 

U.S.—^Nice V, Pennsylvania R, Co.i 
supra. 
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62. xrnseawortMuess ^ 

In actions against vessel owner for | 
injuries and death caused by falling ^ 
of cargo on longshoremen while ves¬ 
sel was being unloaded, jury’s an¬ 
swer, to interrogatory that there was 
no unseaworthiness on part of the 
vessel which was the contributing 
factor in bringing about the acci¬ 
dent, would not be interpreted to 
mean that the vessel was not un¬ 
seaworthy and that the stowage of 
cargo was neither unsafe nor improp¬ 
er. 

U.S.—Curtis V. A. Garcia y Cia., Ltda., 
C.A.Pa., 241 F.2d 30. 

Cause of breach of covenant 

In action for breach of covenant 
not to molest lessee in free enjoy¬ 
ment of premises based on emission 
of noxious fumes and diversion of 
flood waters, where jury found in an¬ 
swer to interrogatory that lease had 
been breached between stated dates, 
and only damage claimed for such pe¬ 
riod was from fumes, in support of 
general verdict in favor of plainti:^', 
answer would be interpreted as a 
finding that lease had been breached 
by emission of fumes- 
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U.S.—Gulf Refining Co. v. Fetschan, 
C.C.A.Ohio, 130 F.2d 129, certiorari 
denied 63 S Ct. 666, 318 U.S. 764, 87 
LEd. 1136. 

63. U S.—Gelfand v. Strohecker, 
Inc., D.C.Ohio, 150 F.Supp. 655, af¬ 
firmed. C.A., 243 P.2d 797. 

64. U.S.—Sampson v. Channell, D.C. 
Mass., 27 F.Supp. 213, first case, 
vacated on other grounds, C.C.A., 
110 P.2d 754, 128 A.L.R. 394, certio¬ 
rari denied 60 S.Ct. 1099, 310 U.S. 
650, 84 L.Ed. 1415. 

65. U.S.—Bartholomew v. Universe 
Tankships, Inc., D.C.N.T., 168 F. 
Supp. 153, affirmed, C.A., 263 F.2(i 
437. 

66. U.S-—^Ivey v. Phillips Petroleum 
Co., D.G.Tex., 36 F.Supp. 811. 

67. U.S.—Gulf Refining Co. v. 
Fetschan, C.C.A.Ohio, 130 F.2d 129, 
certiorari denied 63 S.Ct. 666, 318 
U.S. 764, 87 L.Ed. 1136. 

68. U.S.—Gelfand v. Strohecker, 
Inc., D.C.Ohiov 150 F.Supp. 655, af¬ 
firmed, CA-, 24$ F.2d 797 . 
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and is a procedural device of great practical useful¬ 
ness.It is a widely accepted and approved proce¬ 
dure,'^^ the design and purpose of which is to obtain 
answers to questions of fact with the knowledge of 
the jury limited as to whether their findings will 
favor one side or the other.'^^ Its sole purpose has 
been held to be to get the jury to answer each 
question according to the evidence, regardless of the 
effect or supposed effect of the answer on the rights 
of the parties as to recover}'.'^- The use of the spe¬ 
cial verdict procedure frequently avoids the expense 
and litigiousness of retrial of primary issues when 
the reviewing court applies the law differently than 
the trial judge,'^^ it provides an escape from the 
wasteful or unfair consequences of the general ver- 
dict.'^^ 

Whether special questions or interrogatories are 
to be submitted to the jury and a special verdict 
obtained is a question of procedure.Prior to the 
adoption of the Federal Rules of Civil Procedure, 28 
U.S.C.A., the federal courts were not controlled 
by state practice with respect to the submission of 
special interrogatories to a jury,'^^ and since their 
adoption special verdict procedure in the federal 


courts is governed, not by the law of the state, but 
by such Rules,Rule 49 (a) of which authorizes the 
court to require a jury to return only a special ver¬ 
dict in the form of a special written finding on 
each issue of fact,'^^ and was designed to encourage 
and facilitate the use of the special verdict.'^^ 

Failure to find. The court cannot make findings 
with respect to special questions involving essential 
issues which were submitted to the jury and not 
answered because of the inability of the jury to 
agree thereon.^^ 

§ 1018. Necessity and Propriety 

The submission of issues fop special verdicts, al¬ 
though not mandatory, is encouraged, especially in cases 
of complexity and magnitude. It is proper to submit 
questions as to basic facts of the case, but only ques¬ 
tions raised by the pleadings and evidence and important 
to the judgment to be rendered should be submitted. 

The practice of submitting special interrogatories 
or questions is salutary and to be encouraged, 
particularly in cases of complexity and magnitude, 
or where interrogatories assure and make explicit 
decision on several issues wdiich must be resolved 
before a proper disposition can be made of the 


69. U.S.—Mickey v. Tremco Mfg. 
Co., C.A.Wis, 226 F 2d 956—Till¬ 
man V. Great Am. Indem. Co. of 
New York, C.A.Wis. 207 F.2d 588. 

For a discussion of the use of special 
verdicts see 2 F.RD. 138; 9 F.R D. 
495. 

70. U.S —Mickey v. Tremco Mfg- 
Co., C.A.Wis, 226 F.2d 956—Till¬ 
man V. Great Am. Indem Co of 
New York, C.A Wis , 207 F 2d 588. 

71. U.S.—Ruddy v. New York Cent. 
R. Co., DC.N.Y., 124 F.Supp. 470, 
affirmed in part and reversed in 
part on other grounds, G.A., 224 F. 
2d 96, certiorari denied 76 S.Ct. 137, 
350 U.S. 884, 100 UEd. 779. 

72. U.S.—Thedorf v. Lipsey, C.A. 
Wis„ 237 F.2d 190. 

73. U.S.—^Komarinski v. Bullard, U. 
C.Pa., 169 F.Supp. 539. 

74. U.S,—Skidmore v. Baltimore & 
O. R. Co., C.C.A.N.Y., 167 F.2d 54, 
certiorari denied 69 S.Ct. 34, 335 
U.S. 816, 93 Lr.Ed. 371. 

75. U.S.—^Lang v. Rogney, C.A, 
Minn., 201 F.2d 88—Cohen v. Trav¬ 
elers Ins. Co.. C.C.A.I11., 134 F.2d 
378. 

76. U.S.—-United Gas Public Service 
Co. V. Pardue, C.C.A.Ua., 78 F.2d 
929. 

25 C.J. p 819 note 53, p 821 note 80. 

Discretion of coart 

In action for death from injuries 

sustained in automobile collision, 

submission of special interrogatories. 


under laws of New Mexico, was in 
discretion of trial court. 

U.S.—H. W Bass Drilling Co. v. Ray, 
C.C.A.N.M., 101 F.2d 316. 

Separate findings or special verdicts 
There was no federal practice re¬ 
quiring juries to make separate find¬ 
ings or return special verdicts, and 
the state practice requiring juries to 
make separate findings or return spe¬ 
cial verdicts did not bind federal 
courts. 

U.S.—Baker, Fentress & Co. v. Young, 
C.C.A,Wis., 55 F.2d 53. 
Contributory negligence 

Arizona constitution, requiring 
contributory negligence always to 
be left to jury, was rule of substan¬ 
tive law, which federal conformity 
statutes did not require federal 
courts to apply. 

U.S.—Atchison, T. & S. F. Ry. Co. v. 
Spencer, C.C.A.Ariz, 20 F.2d 714. 

Submission of issues held not error 
U.S.—Board of Drainage Com’rs of 
Pender County Drainage Dist. No. 
4 V. Lafayette Southside Bank of 
St. Louis, C.C.A.N.C., 27 F.2d 286. 

77. U.S.—Thedorf v. Lipsey, C.A. 
Wis., 237 F.2d 190—Mickey v. 
Tremco Mfg. Co., C.A.Wis., 226 P. 
2d 956—De Eugenio v. Allis-Chal- 
mers Mfg. Co., C-A.N.J., 210 P.2d 
409—Tillman v. Great Am. Indem. 
Co. of N. Y., aA.Wis., 207 F.2d 588 
—Lang V. Rogney, C.A.Minn., 201 
P.2d 88—Cohen v. Travelers Ins. 
Co., C.C.A.I11., 134 F.2d 378—Gulf 
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Refining Co. v. Petschan, C C.A. 
Ohio, 130 F.2d 129, certiorari de¬ 
nied 63 set. 666, 318 U.S, 764, 87 
LEd. 1136. 

78. U.S.—Edward E. Morgan Co. v. 

U. S. for Use and Benefit of Pelph- 
rey, C.A Tex., 230 F.2d 896, 60 A.L. 
R 2d 455, certiorari denied 76 S.Ct. 
1030, 351 US. 965, 100 L.Ed. 1485 
—Skidmore v. Baltimore & O. R. 
Co., CCAN.Y., 167 P.2d 54. cer¬ 
tiorari denied 69 S.Ct. 34, 335 U.S. 
816, 93 LEd. 371—Gulf Refining Co. 

V. Fetschan, C C.A.Ohio, 130 F.2d 
129, certiorari denied 63 S.Ct. 666, 
318 U.S. 764, 87 LEd. 1136. 

Komarinski v. Bullard, D.C.Pa., 
169 F.Supp. 539. 

79. U.S.—Pacific Greyhound Lines 
V. Zane, C.CA.Ariz., 160 F.2d 731. 

80. U.S.—Union Pac. R. Co. v. Bridal 
Veil Lumber Co., CA.Or., 219 F,2d 
825, certiorari denied 76 S.Ct. 466, 
350 U.S. 981, 100 L.Ed. 849. 

81. U.S.—Bank of Nova Scotia v. 
San Miguel, C.A.Puerto Rico, 196 
P.2d 950—Cate v. Good Bros., C.A. 
Pa., 181 F.2d 146, certiorari denied 
71 S.Ct. 62, 340 U.S. 826, 95 L.Ed. 
607. 

Komarinski v. Bullard, D.C Pa., 
169 F.Supp. 539—McCandless v. L. 
G. De Felice & Son, Inc., D.C.Pa, 
144 F.Supp. 462, 

82. U.S.—Bank of Nova Scotia v. 
San Miguel, C.A.Puerto Rico, 196 
F.2d 950. 
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case.S3 It has been stated that in a complicated case 
justice can only be expected to be obtained through 
a jury by the use of a general verdict with interroga¬ 
tories, discussed supra §§ 1009-1016, or a special ver¬ 
dict. 

It is not, however, the peremptory duty of a fed¬ 
eral court to require a special verdict.S^ Rule 49 
(a) authorizing the submission of special issues of 
fact to the jury and the return of special verdicts 
is permissive, not mandatory,s6 and the federal prac¬ 
tice does not require the use of the special verdict 
procedure as a matter of law.®" The court may 
properly deny a request for special findings where 


the general charge to the jur}^ adequately covers all 
issues raised by the pleadings and evidence.®® 

It is proper for a trial court to submit to the jury 
questions for special findings as to basic facts of the 
case.®3 It is not necessary to submit, and the court 
may properly refuse, questions on irrelevant issues,^*^ 
or questions which are collateral to the issues. 
Only questions raised by the pleadings and evidence 
and important to the judgment to be rendered should 
be submitted.^2 In determining the sufhcienc}" of the 
evidence to warrant the submission of special inter¬ 
rogatories or questions for the obtaining of a special 


83. U.S.—Cate v. Good Bros, C A. 
Pa, 181 F 2d 146, certiorari denied 
71 S.Ct. 62, 340 U.S. 826, 95 L.Ed. 
607. 

Komarinski v. Bullard, D.C.Pa., 
169 F Siipp 539—McCandless v. L. 
G. De Felice & Son, Inc., D.C.Pa., 
144 F.Supp. 462. 

84. U.S—Flusk V. Erie R. Co., D.C. 
N.J., 110 F.Supp. 118. 

85- U.S —Zauderer v. Continental 
Casualty Co., C.C.A.N.Y., 140 F.2d 
211 . 

86. U.S.—Home Ins. Co. of N. T v. 
Tydal Co., C.C.A.Tex., 152 P 2d 309, 
rehearing- denied 157 F.2d 851. 

87. U.S —Employers Mut. Cas. Co. 
V. Johnson, C.A Tex., 201 F 2d 153 
—Skidmore v. Baltimore & O. H. 
Co., CCA.N.T., 167 F.2d 54, cer¬ 
tiorari denied 69 S.Ct. 34, 335 U.S. 
816, 93 E.Ed. 371. 

88. U.S.—Houlihan v. Turner Const. 
Co., D.CR.I., 130 F.Supp. 88, af¬ 
firmed, C.A, 240 F.2d 435. 

89. U.S.—Van Sant v. American Exp. 
Co., aA.Pa., 169 F.2d 355. 

Market price 

In action by lessor for royalties 
due under g-as lease which required 
payment of market price at the well, 
the court should require a special 
verdict of the jury on issue whether 
there existed a market price for &as 
and if jury answered in the affirma¬ 
tive, evidence as to actual value 
should be excluded. 

U.S.—Phillips Petroleum Co. v. By¬ 
num, C.C.A.Tex., 155 F.2d 196, cer¬ 
tiorari denied 67 S.Ct. 44, 329 U.S. 
714, 91 L.Ed. 620. 

90. U.S.—Morris v. Pennsylvania R. 
Co., C.A.M.Y., 187 F.2d 837. 

91. U.S—^IVIaryland Casualty Co. v. 
Broadway, C.C.A.Tex., 110 F.2d 357. 

Matters to he considered 

Questions on merely collateral 
matters, although proper subjects of 
cross-examination and of considera¬ 
tion in reaching- a verdict, are not a 
necessary part of the verdict, and 
need not he submitted as specific 
questions on request. 


U.S —Maryland Casualty Co. v. 
Broadway, supra. 

92. U.S—U. S V. Six Dozen Bottles, 
More or Less of “Dr. Peter’s Kuri- 
ko.“ C.CA.W 1 S., 158 F.2d 667— 
Maryland Casualty Co. v. Broad¬ 
way, C.C.A.Tex., 110 F.2d 357. 

Conspiracy issue in conversion action 
A civil action against defendants 
for conversion necessarily implied 
concert of action on their part, and 
interrogatory requiring jury, if they 
found that one or more of defend¬ 
ants wrongfully took the money in¬ 
volved to state whether the other 
defendants had conspired in taking 
or concealing the money was proper. 
U S.—Mourikas v. Vardianos, C.C.A. 
■\V,Va., 169 P.2d 53. 

Particular questions 

(1) In action for attorneys’ fees, 
trial court properly refused to sub¬ 
mit such issues as to hourly rates 
paid by the client to the plaintiffs or 
any of them for comparable legal 
problems or litigation or as to per 
diem charges made by plaintiffs in 
other and unrelated cases for the cli¬ 
ent. 

U.S.—Burnett v. Graves, C.A.Tex , | 
230 F.2d 49, 56 A.L.R.2d 1, certio¬ 
rari denied 76 S Ct. 1051, 351 U.S. 
984, 100 L.Ed. 1498. 

(2) Trial court did not err in re¬ 
fusing to submit special issues re¬ 
lating to client’s contentions that at¬ 
torneys were estopped to charge more 
than a certain sum, or to claim fees 
on any basis other than per diem 
charged in other cases handled for 
Client, that they failed to inform cli¬ 
ent at outset of engagement w’hat fee 
would be, and, by failing to keep de¬ 
tailed time records, had lost right to 
claim substantial fee. 

U.S.—Burnett v. Graves, supra. 

N'uisance 

In action by downstream riparian 
farm owners against upstream chem¬ 
ical company for damages to land re¬ 
sulting from use of river water into 
which chemical company had dis¬ 
charged soluble salts, submission of 
special issue to jury asking whether 
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jury found that chemical company 
had created a nuisance by discharg¬ 
ing proces.s water into river and that 
such nuisance was a proximate cause 
of damage to land was held proper. 
U.S —American Cyanamid Co. v. 

Sparto, C.A.Tex., 267 F.2d 425. 

Special q-uestion or interrogatory 
held proper 

(1) Generally. 

U.S.—Concord Co. v. 'VVilIcuts, C.C.A. 
Minn., 125 F.2d 584, certiorari de¬ 
nied 62 set. 1309, 316 U.S. 705, 86 
L.Ed, 1773, rehearing denied 63 S. 
Ct. 25, 317 U.S 705. 87 L Ed. 563— 
Zolintakis v Equitable Life As- 
sur. Soc. of the U. S, C.C.A.Utah, 
108 F 2d 902, certiorari denied 
Equitable Life Assur. Soc. v. Zol¬ 
intakis, 60 set. 1087, 310 U.S. 640, 
84 L.Ed. 1408. 

(2) In cotton farmers’ action 
against manufacturer of weed killer 
for damages to cotton crop caused 
when neighboring rice farmers spread 
the chemical over rice fields by air¬ 
plane, interrogatory requiring jury 
to find whether or not either farm¬ 
ers or pilot were guilty of negligence 
was pertinent to issue of whether 
there was a proximate intervening 
cause of the damage. 

U.S —^Walton v. Sherwin-Williams 
Go., C.A.Ark., 191 F.2d 277. 

(3) Question whether either rice 
farmers or pilot knew, or by exer¬ 
cise of ordinary care should have 
known, that chemical in weed killer 
would damage or destroy cotton if it 
came in contact with it, was proper, 
where issue was raised by pleadings. 
U.S.—^IValton v. Sherwin-Williams 

Co., supra. 

(4) Submission of special issues 
asking jury if it found that chemical 
company discharged soluble salts in¬ 
to river and had failed to warn farm 
owners that it was discharging the 
same, and that such conduct was 
negligence and that such negligence, 
if any, was a proximate cause of 
damage to land was proper. 

U.S.—^American Cyanamid Co. v. 
1 Sparto, aA.Tex., 267 F.2d 425. 
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verdict, the testimony as a whole and not isolated 
portions of it must be considered.^^ 

A court is not required to submit all questions 
which the parties may request.^^ It need not submit 
requested questions which are substantially covered 
by others,or separate questions on matters which 
it has instructed the jury to consider in its deter¬ 
mination of a particular issue.^® 

In general, the use of the special verdict procedure 
is permitted and proper if there is an elemental fair¬ 
ness, complete and adequate instructions on the ap¬ 
plicable principles of law to be followed, and intelli¬ 
gent understandable directions concerning the means 
of manifesting and recording the conclusions of the 
jury. 

Submission not prejudicial* The submission to the 


jury and its answer of a question not authorized 
under the pleadings is not prejudicial where the 
answer to another question which it was proper to 
submit formed the basis of the decree, irrespective 
of the answer to the question which should not have 
been submitted.^ ^ 

Waiver of objection. A party who does not ob¬ 
ject to either the form of a question or its submis¬ 
sion to the jury waives his right to object thereto. 

Particular actions or proceedings. The use of the 
special verdict procedure has been found useful and 
proper in various types of cases, such as in actions 
relating to damages for personal injuries or death,^ 
property damage,2 damages for malicious prosecu¬ 
tion,^ life insurance policies,^ the collection of tax 
deficiencies,5 violations of price regulations,^ the 
enforcement of royalty agreements,'^ and in proceed- 


93. TJ-S,—^Ang-elma Cas. Co. v. Bluitt, 
C.A.Tex., 235 F.2d 7 64. 

Evidence lield sufficient to justify 
cLuestion 

(1) Generally. 

U.S.—Garland v. Lane-Wells Co., C. 
A.Tex., 185 F.2d 857. 

(2) Whether employee was work¬ 
ing- for his general employer or spe¬ 
cial employer at the particular time 
that fatal injuries were sustained. 
U.S.—Pacific Emp. Ins. Co. v. Liber¬ 
ty Mut, Ins. Co., C.A.Tex., 174 F. 
2d 1. 

(3) Whether particular persons 
were negligent, 

U.S.—^Walton v. Sherwin-Williams 
Co., C.A.Ark., 191 F.2d 277. 

(4) Whether manufacturer had 
made adequate tests to determine 
qualities and properties of the weed 
killer. 

U.S.—^Walton v. Sherwin-Williams 
Co., supra. 

(5) Whether fire was caused by 
sparks, cinders, or coals from rail¬ 
road’s locomotive, whether fire origi¬ 
nated on railroad right of way, and 
whether railroad company had failed 
to keep right of way clear of com¬ 
bustible material at or near point of 
origin of fire. 

U.S.—Chesapeake & O. By. Co. v, XT. 

S., C.C.A.Va., 139 F.2d 632. 
Evidence held insufficient to justify 
QLuestion 

In action under state law against 
employer for injuries sustained by 
employee because of alleged negli¬ 
gence of employer, evidence was in¬ 
sufficient to justify submission of is¬ 
sue to jury whether employer was 
negligent for failure to have rack on 
truck to load and carry pipe, and for 
failure to provide assistance. 

U.S.—Sears, Roebuck & Co. v. Wedge- 
worth, C.A.Tex., 252 F.2d 759. 

94. U.S.—^Maryland Casualty Co. v. 


Broadway. C.aA.Tex., 110 F.2d 
357. 

95 . U.S.—Maryland Casualty Co. v. 
Broadway, supra. 

Cause of death 

U.S.—Maryland Casualty Co. v. 
Broadway, supra. 

96. Speed as negligence 

In action arising out of automo¬ 
bile collision, trial court did not err 
in refusing to submit to the jury sep¬ 
arately, question of driver's speed, 
and question of whether such speed 
constituted negligence, in view of in¬ 
structions by court that speed at 
which driver drove automobile was 
to be considered in determining if 
he was negligent as to management 
and control. 

U.S.—Rude V. Northwestern Nat. 
Cas. Co-, C.A.Wis., 245 F.2d 778. 

97. U.S.—L’Urbaine Et La Seine v. 
Rodriguez, C.A.La., 268 F.2d 1. 

Submission of special interrogatories 
for special verdict held proper 
U.S.—Edward E. Morgan Co. v. U. 

S. for Use and Benefit of Pelphrey, 
C.A,Tex., 230 F.2d 896, 60 A.L.R.2d 
455, certiorari denied 76 S.Ct, 1030, 
351 U.S. 965, 100 LEd. 1485—Wal¬ 
ton V. Sherwin-Williams Co., C.A. 
Ark., 191 F.2d 277. 

98. U.S.—^U. S. V. Six Dozen Bottles, 
More or Less, of “Dr. Peter's Kuri- 
ko,“ G.C.A.Wis., 158 F.2d 667. 

Submission of unsupported charge 
In wrongful death actions in fed¬ 
eral district court sitting in Illinois, 
the submission to jury of a charge 
of negligence not supported by sub¬ 
stantial evidence would not require 
reversal if other charges of negli¬ 
gence were supported by substantial 
evidence, since federal court was re¬ 
quired to follow state rule that plain¬ 
tiff is entitled to recover if evidence 
supports any one good count, 

U.S.—Stephenson v. Grand Trunk 
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Western R. Co.. C.C.A.I11., 110 P.2d 
401, certiorari dismissed Grand 
Trunk Western R. Co. v. Stephen¬ 
son, 60 S.Ct. 1107, two cases, 311 

U. S. 720, 85 LEd. 469. 

99. U.S.—Order of United Commer¬ 
cial Travelers of America v. Dun¬ 
can, C.A.Mich., 221 F.2d 703. 

1. U.S.—L’Urbaine Et La Seine v. 
Rodriguez, C.A.La, 268 F.2d 1— 
Rude V. Northwestern Nat. Cas. 
Co., C.A.Wis., 245 F.2d 778—Terek 

V. Conemaugh & Black Lick R. Co., 
C.A.Pa., 231 F.2d 564—Tillman v. 
Great Am. Indem. Co. of New York, 
C.A.Wis.. 207 F.2d 588. 

Komarinski v. Bullard, D.C.Pa., 
169 F.Supp. 539—Siegel v. City of 
Detroit, Department of Street Rail¬ 
ways, D.C.Mich., 62 F.Supp. 669. 

Tomko V. City Bank Farmers 
Trust Co., D.C.N.Y., 3 F.R.D. 31. 

2. U.S.—^American Cyanamid Co. v, 
Sparto, C.A.Tex., 267 F.2d 425— 
Walton V. Sherwin-Williams Co., C. 
A.Ark., 191 F.2d 277. 

3 . U.S.—^Van Sant v. American Ex¬ 
press Co., C.CA.Fa, 169 P.2d 355. 

4 . U.S.—^Westphal v. Kansas City 
Life Ins. Co., D.C.Wis., 37 F.Supp. 
300, reversed on other grounds C, 
C.A., 126 F.2d 76, certiorari denied 
Westphal v. Kansas City Life Ins. 
Co., Kansas City, Mo., 62 S.Ct. 1308, 
316 U.S. 705, 86 L.Ed. 1773, and 62' 

S.Ct. 1309, 316 U.S. 705, 86 L.Ed. 
1773. 

5. U.S.—Concord Co. v. Willcuts, C- 
C.A.Minn, 125 F.2d 584, certiorari 
denied 62 S.Ct. 1309, 316 U.S. 705, 
86 L.Ed. 1773, rehearing denied 63 
S.Ct. 25, 317 U.S. 705, 87 L.Ed. 563. 

6. U.S.—Shearer v. Porter, C.C.A. 
Mo., 155 F.2d 77. 

7. U.S.—Phillips Petroleum Co. v. 
Bynum, C.C.A.Tex., 155 F.2d 196, 
certiorari denied 67 S.Ct. 44, 329 
U.S. 714, 91 L.Ed, 620. 
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ings for the condemnation of lands.^ 

§ 1019. - Discretion 

The necessity and propriety of the submission of 
special interrogatories or questions to the jury for a 
special verdict Is within the discretion of the trial court. 

Under Federal Rules of Civil Procedure, Rule 49 
(a), 28 U.S.C.A., governing special verdicts, the sub¬ 
mission of special questions to the jury is within 
the discretion of the trial judgc.9 Ordinaril 3 q the 
court considers most favorably a request by a de¬ 
feated litigant for special findings as a method of 
saving proper legal questions without the necessity 
of taking up the entire record on a bill of excep¬ 
tions but the proposed special findings will be 
scrutinized carefully and rejected if there is any 
misleading, erroneous, or inaccurate statement of 
facts, or where there appears to be an attempt to 
save legal questions which have already been au¬ 
thoritatively decided.^i It is not an abuse of discre¬ 
tion to refuse a request to give a special question 
or interrogatory, where it would not serve any use¬ 
ful purpose and might confuse the jury.^^ 

§ 1020. - Notice to Counsel 

Counsel for the parties are entitled to know in ad¬ 
vance if the court intends to require the jury to return 
a special verdict, and they should have a reasonable 
time to consider and make objections to the questions 
submitted. 

Counsel for the parties are entitled to know in 


advance whether the court intends to use a general 
verdict or a special issue verdict,^^ and they should 
have a reasonable time to consider and make ob¬ 
jections to special interrogatories or questions prior 
to their submission. This is to enable counsel 
intelligently to prepare requested charges, determine 
all of the issues w^hich must be submitted, and then 
to plan an effective argument with the objective to 
translate persuasion into specific decisive action by 
the jury.^5 The matter of advance notice to counsel 
of the type of verdict to be used and the issues to be 
submitted, however, goes to the assurance of a trial 
of substantial fairness, not technical perfection, and 
hence the nature and time of the notice which the 
court should give counsel, and the showing of harm 
from any supposed dereliction must be measured 
likewise in the same light of substantial justice.^^ 

§ 1021. Requests 

A party who desires the submission of special ques¬ 
tions to the jury for a special verdict should request it 
before the jury retire, and if he fails to do so he may 
not later complain of its omission. 

A party who desires the submission of special in¬ 
terrogatories or questions to the jury for a special 
verdict should request and if he thinks that the 
questions submitted do not adequately cover the 
case, he may propose additional ones for submission 
to the jury, before they retire.!^ Where a party 
fails to request the submission of a question to the 
jury, he may not later complain of its omission.^^ 


8. U.S.—U. S. v. 2,877.37 Acres of 
Land in Harris County, Tex., D.C. 
Tex., 52 F.Supp. 696. 

9. U.S.—Clegg V. Hardware Mut. 
Cas. Co., C.A.L.a., 264 F.2d 152— 
Lang V. Hogney, C.A.Minn., 201 F. 
2d 88—Bank of Nova Scotia v. San 
Miguel, C.A.Puerto Rico, 196 F.2d 
950—Cohen v. Travelers Ins. Co., 
C.C.A.I11., 134 F.2d 378. 

SttTbmission of verdict held not preju¬ 
dicial error 

U.S.—Concord Co. v. Willcuts, C.C.A. 
Minn., 125 F.2d 584, certiorari de¬ 
nied 62 S.Ct. 1309, 316 U.S. 705, 
86 L.Ed. 1773, rehearing denied 63 
S.Ct. 25, 317 U.S. 705, 87 L.Ed. 563. 

Mitchell V. Fidelity & Casualty 
Co. of New York, D.C.Tex., 43 F. 
Supp. 900, affirmed C.C.A., 134 F.2d 
537. 

Submission of issues held proper 

(1) Generally. 

U.S.—Norfolk Southern Ry. Co. v. 
Davis Frozen Foods, C-A.N.C., 195 
F.2d 662. 

(2) Submission of question on ac¬ 
tual intent to defraud was held prop¬ 
er in case where the establishment of 
actual fraud or constructive fraud 
was sufficient. 


U.S.—Scarborough v. Atlantic Coast 
Line R. Co., C.A.Va.. 190 F.2d 935. 
Denial of request for special verdict 
held not improper 

U.S.—Skidmore v. Baltimore & O. R. 
Co., C.C.A.N.T., 167 F.2d 54, certio¬ 
rari denied 69 S.Ct. 34, 335 U.S. 
816, 93 L.Ed. 371. 

10. U.S.—^In re Imperial Irr. Dist., 
D.C.Cal., 38 F.Supp. 770, affirmed, 
C.C.A., 136 F.2d 539, certiorari de¬ 
nied 64 S.Ct. 784, 321 US. 787, 88 
L.Ed. 1078, rehearing denied 64 S. 
Ct. 940, 322 U.S. 767, 88 L.Ed. 1593. 

11. U.S.—In re Imperial Irr. Dist., 
supra. 

12. U.S.—Cohen v. Travelers Ins. 
Co., C.aA.Ill., 134 F.2d 378. 

Suicide 

Where sole issue created by plead¬ 
ings was whether insured’s death was 
produced by accidental means, dis¬ 
trict court did not abuse its discre¬ 
tion in refusing to submit special in¬ 
terrogatory as to whether insured 
had committed suicide. 

U.S.—Cohen v. Travelers Ins. Co., C. 
C.A.I11., 134 P.2d 378. 

13. U.S.—Clegg V. Hardware Mut. 
Cas. Co.. aA.La., 264 F.2d 152. 
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14- Objection held without merit 
Objection by defendant to submis¬ 
sion of special interrogatories on 
ground that court did not announce 
its intention to so submit the case or 
give counsel text of proposed ques¬ 
tions until trial was well advanced 
was properly overruled where coun¬ 
sel in fact had five days in which to 
consider objections or counter-pro¬ 
posals and interrogatories were mod¬ 
ified in accordance with suggestions 
of counsel. 

U.S.—Cate V. Good Bros., C.A.Pa., 181 
F.2d 146, certiorari denied 71 S. 
Ct. 62, 340 U.S. 826, 95 L.Ed. 607. 

15. U.S.—Clegg V. Hardware Mut. 
Cas. Co., C.A.La., 264 F.2d 152. 

16. U.S.—Clegg V. Hardware Mut. 
Cas. Co., supra. 

17. U.S.—^Houlihan v. Turner Const. 
Co., D.C.R.I., 139 F.Supp. 88, af¬ 
firmed, C.A., 240 F.2d 435. 

IS. U.S.—A. M. Webb & Co. v. Rob¬ 
ert P. Miller Co., D.C.Pa., 78 F.Supp. 
24, reversed on other grounds, C. 
A., 176 F.2d 678. 

19. U.S.—^Union Pac. B. Co. v. Bridal 
Veil Lumber Co., CA..Or., 219 P.2d 
825, certiorari denied 76 S.Ct. 466, 
350 U.S. 981, 100 L.Ed. 849. 
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Under Rule 49 (a), if the court in its submission of 
questions for special verdicts omits any issue of fact 
raised by the pleadings or evidence, each party 
waives his right to a decision by the jury of the issue 
so omitted, unless before the jury retire he demands 
its submission to the jury.^O 

The waiver, however, of a jury trial of issues not 
submitted by special question or interrogatory for a 
special verdict must be made consciously and inten¬ 
tionally,and where the court informs counsel that 
it will submit a special verdict which will cover all 
issues, it is improper for the court to submit a special 
verdict which does not cover all substantial issues of 
fact and then to make findings on the issues not sub¬ 
mitted.-2 

Time for request. A request for a special verdict 
should not be dela 3 "ed until after the jury has 
brought in a general verdict.23 It is unusual to sub¬ 
mit special questions to the jury after the case 


has been argued and has once gone to the jur}^ under 
a broad and comprehensive charge.^^ 

§ 1022. Form and Sufficiency of Questions 

The trial court has wide discretion as to the form 
and content of special questions or interrogatories sub¬ 
mitted to the jury for a special verdict; they should 
be simple, clear, and generally limited to one issue. 

Where the trial court utilizes the device of a 
special verdict, it has wide discretion as to the form 
and contents of the questions.25 Rule 49 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., au¬ 
thorizes the court to submit to the jury written ques¬ 
tions susceptible of brief answer, and requires only 
that the court give to the jury such explanation and 
instruction concerning the matter submitted as may 
be necessary to enable the jury to make their find- 

ing.26 

The questions should be simple, clear, and not mis¬ 
leading, 27 and it is proper practice to make them as 


20. XJ.S.—Ingrersoll v. Mason, C.A. 
Ark., 254 F.2d 899—Columbia Horse 
& Mule Commission Co. v. Ameri¬ 
can Ins. Co., C.A.Tenn, 173 F.2d 
773—Aetna Ins. Co. v, Rhodes, C. 
A.KM, 170 F.2d 111. 

A. M. Webb & Co. v. Robert P. 
Miller Co., D.C.Pa., 78 F.Supp. 24, 
reversed on other grounds, C.A., 176 
F.2d 678. 

Joinder with other party who Idled re¬ 
quest 

Where party in damage action aris¬ 
ing out of an accident failed to re¬ 
quest inclusion of question as to 
causal negligence in his request for 
special verdict, before jury retired, he 
could not cure his waiver by joining 
with another party in the lawsuit 
who filed such request for a special 
verdict before issues were submit¬ 
ted to the jury. 

XJ.S.—Rude V. Northwestern Nat. Cas. 
Co., C.A.W 1 S., 245 F.2d 778. 

21. tr.S.—Palmier o v. Spada Dis¬ 
tributing Co., C.A.Wash., 217 F.2d 
661. 

22. U.S.—Palmiero v. Spada Dis¬ 
tributing Co., supra. 

23. U.S.—Zauderer v. Continental 
Casualty Co., C.C.A.N.T., 140 F.2d 
211 . 

24. U.S.—Scarborough v. Atlantic 
Coast Line R. Co., C.A.Va., 190 F.2d 
935. 

25. U.S.—Angelina Cas. Co. v. Bluitt, 
C.A.Tex., 235 P.2d 764—^Mickey v. 
Tremco Mfg. Co., C.A.Wis., 226 F.2d 
956—Tillman v. Great Am. Indem, 
Co. of New York, C.A.Wis., 207 F.2d 
688—Mourikas v, Vardianos, C.C.A. 
W.Va., 169 F.2d 53. 

Komarinski v. Bullard, D.C.Pa., 
169 F.Supp. 539. 


Number and form of issues sub¬ 
mitted to jury rests in trial judge’s 
sound discretion if they fairly pre¬ 
sent case 

U.S.—^Norfolk Southern Ry. Co. v. 
Davis Frozen Foods, C.AN.C., 195 
F.2d 662. 

In language of statute 

In action arising out of collision of 
truck and automobile occurring when 
truck, which was being passed by au¬ 
tomobile, was turned to the left, spe¬ 
cial issue as to w’hether truck driver 
was negligent in that he turned his 
vehicle from direct course and moved 
it left on roadway at time when such 
movement could not be made with 
safety was not objectionable as sug¬ 
gesting that mere fact that accident 
occurred led jury to think that truck 
driver was negligent, in view of fact 
that issue was virtually in language 
of statute and in view of charge as a 
whole. 

U.S.—Merchant’s Fast Motor Lines, 
Inc. V. Lane, C.A.Tex., 259 F.2d 336. 

Terminology 

(1) In question involving whether 
one defendant was liable on ground 
that it was employer of another de¬ 
fendant, use of term servant was not 
improper on ground that it was not 
the test of independent contractor 
versus employee relationship where, 
in context of general charge the term 
servant was a shorthand symbol to 
be used depending on the conclusion 
reached by the jury on the facts in 
light of elaborate discussion of tradi¬ 
tional tests applied. 

U.S.—L’Urbaine Et La Seine v. Rod¬ 
riguez, C-A.La., 268 F.2d 1. 

(2) In special issue submitted to 
jury to determine whether statute of 
limitation on action for personal in¬ 
jury had been tolled by defendant 
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’ making a statement concerning such 
statute with “reckless disregard” of 
plaintiff’s rights, the phrase “utter 
disregard” would have been more in 
keeping with spirit of modern law. 
U.S.—Scarborough v. Atlantic Coast 
Line R. Co. C.A.Va, 190 F.2d 935 
Form of questions held proper 

(1) Generally. 

U.S—Sucher Packing Co. v. Manu¬ 
facturers Cas. Ins. Co., C.A Ohio, 
245 F.2d 513, certiorari denied 78 
S.Ct. 541, 355 US. 956, 2 L.Ed 2d 
531—Concord Co. v. Willcuts, C.C. 
A.Minn., 125 P.2d 584, certiorari de¬ 
nied 62 set. 1309, 316 U.S. 705, 86 
L Ed. 1773, rehearing denied 63 

5 Ct. 25, 317 U.S. 705, 87 L Ed 563. 
Mitchell V, Fidelity & Casualty 

Co. of New York, D.C.Tex., 43 F. 
Supp. 900, affirmed, C.C.A, Fidelity 

6 Casualty Go. of New York v. 
Mitchell, 134 F.2d 537. 

(2) Interrogatories giving choice 
of eighteen forms of answer, encom¬ 
passing every conceivable answer 
that could have been made under all 
the evidence, was held not erroneous 
as to form. 

U.S.—Liberty Mut. Ins. Co. v. Staley, 
C.A.Tex., 193 F.2d 75. 

26. U S.—Concord Co. v. Willcuts, C. 
C A.Minn., 125 F.2d 584, certiorari 
denied 62 S Ct. 1309, 316 U.S. 705, 
86 L.Ed. 1773, rehearing denied 63 
S.Ct. 25, 317 U.S. 705, 87 L.Ed. 563. 

27. U.S.—Scarborough v. Atlantic 
Coast Line R. Co., C.A.Va., 190 F. 
2d 935. 

Questions held misleading 

In action involving question as to 
whether taxpayers had realized ordi¬ 
nary income or capital gains from 
sales of houses, special issues, in¬ 
quiring whether taxpayers had held 
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simple and broad as possible.Separate or inde¬ 
pendent questions or issues may be submitted by 
separate questions,29 and generally it is preferable 
to do so and to limit each question to a single issue. 
Double questions, or questions in the alternative, 
should be avoided .21 The joinder, however, in a 
question as to the existence of negligence claimed 
to be an intervening cause of the damage involved, 
of persons claimed to be negligent and their em¬ 
ployee or agent whose negligence would be at¬ 
tributable to them, is proper.22 

I - 

The court should, especially when requested to do 
so, submit questions covering all the issues raised 
by the pleadings^S or all the material factual issues 
should be covered by the questions submitted.^'^ The 
same issue, however, need not be presented twice.2^> 

A party may not object to the submission of a 


question the same in substance and not materially 
different in form from one the submission of vhich 
he has requested.^G 

§ 1023. - Questions of Fact 

Special questions or interrogatories submitted to the 
Jury for a special verdict should call only for the de¬ 
termination of questions of fact and should relate to, 
and call for, the determination of some ultimate fact 
involved in the case and not evidentiary matter. 

In general, the special questions or interroga¬ 
tories w'hich may be submitted to the jury under 
Rule 49 (a) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., for a special verdict are fact ques¬ 
tions,and only questions of fact from ■v\hich a 
legal proposition may be deduced by the court may 
be submitted.^s The jury is not entitled to, and do 
not require, information or guidance concerning the 
legal principles which the judge will apply to their 


property for investment or rental 
purposes or primarily for sale to 
customers in ordinary course of their 
business, but not making it clear that 
jury could choose to make neither 
finding and that collectors could pre¬ 
vail if evidence was so much in equi¬ 
poise that the jury was left in doubt, 
were fatally misleading, 

XJ S.—Jackson v. King, C.A.Tex., 223 
P.2d 714. 

28. U.S.—A. M. Webb & Co. v. Rob¬ 
ert P. Miller Co., D.C.Pa., 78 F. 
Supp. 24, reversed on other 
grounds, C.A., 176 P.2d 678. 

29. Negligence and proximate cause 
Submission of the issues of negli¬ 
gence and proximate cause under two 
separate questions is usual and prop¬ 
er. 

U.S.—Celanese Corp, of America v- 
John Clark Industries, C.A.Tex., 
214 F.2d 551. 

Employment and scope 

Questions as to whether defend¬ 
ant was servant of alleged employer 
at time of accident and if so whether 
he was in scope of his employment at 
time of accident were properly sub¬ 
mitted separately. 

Xj,s.—L'Urbame Et La Seine v. Rod¬ 
riguez, C.A.La., 268 F.2d 1. 

30. U.S.—Scarborough v. Atlantic 
Coast Line R. Co., C.A.Va., 190 F.2d 
935. 

31. U.S.—Scarborough v. Atlantic 
Coast Line R. Co., supra. 

32. U.S.—Walton v. Sherwin-Wil¬ 
liams Co., C.A.Ark., 191 F.2d 277. 

Farmers and pilot spreading chemi¬ 
cal 

In cotton farmers’ action against 
manufacturer of weed killer for dam¬ 
ages to cotton crop caused when 
neighboring rice farmers spread the 
chemical over rice fields by airplane, 
joinder of nee farmers with pilot in 


interrogatories pertaining to negli¬ 
gent application of the chemical was 
proper, in view of fact that negli¬ 
gence of pilot, if an 3 ’’, would be at¬ 
tributable to farmers. 

Xj.s. —Walton v. Sherwin-lrVilliams 
Co., supra. 

33. U.S.—Mickey v. Tremco Mfg. 
Co., C.A.Wis, 226 F.2d 956—Till¬ 
man V. Great Am Indem. Co. of 
New York, C.A.Wis., 207 F.2d 588. 

Cruest relationship 

In action by guest against host 
motorist’s insurer to recover dam¬ 
ages for injury which resulted from 
the overturning of host’s automobile 
on curve on highway, submission of 
special question to jury as to host- 
guest relationship, in answer to 
which jury found host failed to exer¬ 
cise best judgment and skill to avoid 
accident, was proper. 

U.S.—Tillman v. Great Am. Indem. 

Co. of New York, supra. 

Pertinent issues held submitted 
In action for conversion of money, 
interrogatories as to how much mon¬ 
ey was left with defendants, how 
much was in box when plaintiff re¬ 
ceived it back, -whether one or more 
of defendants wrongfully took any 
of the money, and whether there was 
a conspiracy with other defendants 
was proper, and the interrogatories 
fully and fairly submitted the perti¬ 
nent issues to jury. 

U.S.—Mounkas v. Vardianos, C.C.A. 
W.Va., 169 F,2d 53. 

34. U.S,—^Angelina Cas. Co. v. Bluitt, 
C.A.Tex., 235 F.2d 7G4. 

35. Duplication properly denied 
U.S.—Angelina Cas. Co. v. Bluitt, su- 

I pra. 

36. U.S.—American Cyanamid Co. v. 
Sparto, C.A.Tex., 267 P.2d 425. 

37. U.S.—Shearer v. Porter, C.C.A. 
Mo., 155 F.2d 77. 
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Held proper questions 

U S.—Shearer v. Porter, supra. 

38. U.S—Merchant’s Fast Motor 
Lines, Inc. v. Lane, C.A.Tex., 259 P. 
2d 33G—Thedorf v. Lipsey, C.A. 
Wis., 237 P.2d 190—Jackson v. 
King, C.A.Tex., 223 F.2d 714—Car¬ 
penter V. Baltimore & O. R. Co., C. 
C.A.Ohio, 109 F.2d 375. 

A. M. Webb & Co. v. Robert P. 
Miller Co., D.C.Pa., 78 F.Supp. 24, 
reversed on other grounds, C.A., 
176 F.2d 67S. 

Duty to request limitation 

In insured’s action on automobile 
liai>ility policy, submitting to jury 
entire issue as to extent of insured's 
illness and as to whether such illness 
excused insured’s failure to give in¬ 
surer notice of accident ‘‘as soon as 
possible," as required by the policy, 
was not error, particularly where in¬ 
sured did not make request to have 
jury confine findings so that the court 
could pass on the excuse free and 
clear of all disputed facts. 

U.S.—Zauderer v. Continental Cas¬ 
ualty Co., C.C.A.N.Y, 140 P.2d 211. 

Questions held fact questions 

(1) Questions held fact questions 
not mixed questions of law and fact. 
U.S.—^Edward E Morgan Co. v. U. S. 

for Use and Benefit of Pelphrey, C. 
A.Tex., 230 F.2d 896, 60 A.L.R.2d 
455, certiorari denied 70 S Ct. 1030, 
351 U.S. 965, 100 L.Ed. 1485. 

(2) Interrogatories with respect to 
whether plaintiff had been guilty of 
contributory negligence, whether he 
had been gratuitous licensee and 
whether defendant had been guilty of 
willful and wanton negligence were 
not improper as posing questions of 
law rather than questions of fact. 
U.S.—McCandless v. L. G. De Felice 

& Son, Inc., D.C.Pa., 144 F.Supp. 
462. 
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findings,and it is improper for the court to inform 
the jury of the effect of their answer to a question 
on the rights of the parties.^^ 

In some issues, however, questions of fact and 
law are necessarily intermingled and, when this is 
the case, the submission of the questions is not im¬ 
proper,^ ^ but if the question is a mixed question of 
law and fact, it may be submitted only if the jury 
is instructed as to the legal standards which they 
are to apply.'^^ jg roper to submit such ques¬ 
tions without explaining to the jury the factors 
which they are to consider in arriving at the ulti¬ 
mate conclusion. 

Ultimate fact. The special interrogatories or 
questions should relate to, and call for, only the 
determination of some ultimate fact involved in the 
case and essential to the right of action or matter 
of defense,^^ rather than the evidence on which such 
ultimate fact rests and an interrogatory is im¬ 
proper and may be refused submission where it 
relates to, or calls for, a merely evidentiary fact.^® 

§ 1024. Form and Sufficiency of Verdict 

A special verdict Is sufficient where it determines 
the relevant Issues of the case; it should be In the form 


of a written finding on each issue of fact and shou'd be 
clear and unambiguous. 

A special verdict is sufficient where it determines 
the relevant issues of the case.^"^ Under Rule 49 (a) 
of the Federal Rules of Civil Procedure, 28 U.S.C.A., 
a special verdict is to be in the form of a written 
finding on each issue of fact;^^ otherwise, its form 
is left to the sound discretion of the trial court.^^ 
It should be clear and unambiguous.If an issue 
is framed in an alternative which proposes different 
or alternative theories, and the answer of the jury 
is a simple yes or no, the verdict may be so ambigu¬ 
ous that it will not support a judgment.The form 
and sentence structure of a special verdict, delivered 
in laymen’s vernacular, cannot be expected to be in 
exact accord with the verbiage of a legal treatise. 

Inconsistencies. Where the jury is required to 
give answers only to special questions or interroga¬ 
tories and there is no general verdict, inconsistencies 
in the answers or in the reasoning necessarily un¬ 
derlying them do not always require the court to set 
aside the special verdict.^^ Such special verdicts are 
to be sustained with respect to alleged incon¬ 
sistencies, in the absence of irreconcilable conflict, 
and every reasonable intendment must be indulged 
in their support.^^ 


39. U.S.—Thedorf v. Lipsey, CA. 
Wis., 237 P.2d 190—Cate v. Good 
Bros., C.A.Pa., 181 F.2d 146, certio¬ 
rari denied 71 S.Ct. 62, 340 U.S. 826, 
95 L.Ed. 607. 

Extent of permissiWe information 

‘When using- a special verdict, the 
judge need not—should not—give any 
charge about the substantive legal 
rules beyond -what is reasonably nec¬ 
essary to enable the jury to answer 
intelligently the questions put to 
them.” 

U.S.—Skidmore v. Baltimore & O. R. 
Co., C.CA.N.Y., 167 P.2d 54, 66, cer¬ 
tiorari denied 60 S.Ct. 34, 335 U.S. 
816, 93 L.Ed. 371. 

40. U.S.—Thedorf v. Lipsey, C.A. 
Wis., 237 P.2d 190. 

41. U.S.—A. M. Webb & Co. v. Rob¬ 
ert P. Miller Co., D.C.Pa., 78 P. 
Supp. 24, reversed on other 
grounds, C.A., 176 P.2d 678. 

42. U.S.—^Merchant's Fast Motor 
Lines, Inc. v. I^ane, C.A.Tex., 259 
P.2d 336—^Jackson v. King, C.A. 
Tex., 223 F.2d 714. 

43. U.S.—Jackson v. King, supra. 

44. U.S.—Battery Workers’ Union 
Local 113, United Elec., Radio & 
Mach. Workers of America, C. I. O. 
V. Electric Storage Battery Co., D. 
CPa., 78 F.Supp. 947~A. M. Webb 
& Co. V. Robert P. Miller Co., D.C. | 


I Pa., 78 F.Supp. 24, reversed on oth- 
I er grounds, C.A, 176 F.2d 678. 

45. U.S.—Battery Workers’ Union 
Local 113, United Elec., Radio & 
Mach. Workers of America, C. I. O., 
V. Electric Storage Battery Co, D. 
C-Pa., 78 F.Supp. 947. 

46. U.S.—A. M. Webb & Co. v. Rob¬ 
ert P. Miller Co., D.C.Pa., 78 P. 
Supp. 24, reversed on other 
grounds, C.A., 176 P.2d 678. 

47. U S.—Ketchum & Co. v. State 
Mut. Life Assur. Co. of Worcester, 
Mass., C.C.AN.T., 162 P.2d 977. 

Form and sufficiency of general ver¬ 
dict see supra §§ 1000-1004. 

Special verdict held proper and sup¬ 
ported by evidence 
U.S —Pacific Emp. Ins. Co. v. Liberty 
Mut. Ins. Co., C.A.Tex., 174 P.2d 1. 

48. U.S.—^A. M. Webb & Co. v. Rob¬ 
ert P. Miller Co., D.C.Pa., 78 F. 
Supp. 24, reversed on other 
grounds, C.A., 176 P,2d 678. 

49. U.S.—^De Eugenio v. Allis-Chal- 
mers Mfg. Co., C.A.K.J., 210 P.2d 
409. 

50. U.S.—Hill V. Long Island R. Co., 
C.A.N,Y., 257 P.2d 736. 

Verdict held ambiguous 
Where jury found, in answer to 
one special interrogatory, that plain¬ 
tiff’s negligence had been thirty per- j 
cent responsible for accident and, in I 
response to another interrogatory, as 
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I to amount of damages plaintiff had 
sustained, jury answered $45,000, re¬ 
viewing court had no way of knowing 
what jury really intended that plain¬ 
tiff should receive. 

U.S.—Hill V. Long Island R. Co., C.A. 
N.Y., 257 F.2d 736. 

51. U.S.—Seaboard Air Line R. Co. v. 
Gill, C.A.N.C., 227 P.2d 64. 

Answer held not ambiguous 
Answer in affirmative to question 
whether party had been tricked into 
signing releases by fraud or undue 
influence was held not ambiguous. 
U.S.—Seaboard Air Line R. Co. v. Gill, 
supra. 

52. U.S.—Flusk V. Erie R. Co., D.C. 
N.J., 110 F.Supp. 118. 

53. U.S.—^Momand v. Universal Film 
Exchange, D.C.Mass., 72 F.Supp. 
469, affirmed, C.A., 172 F.2d 37, cer¬ 
tiorari denied 69 S.Ct. 939, 336 U. 
S. 967, 93 L.Ed. 1118, rehearing de¬ 
nied 69 S.Ct. 1493, 337 U.S. 934, 93 
L.Ed. 1740, rehearing denied 69 S. 
Ct. 1529, 337 U.S. 961, 93 L.Ed. 
1760. 

Provisions of Rule 49 (b) with re¬ 
spect to inconsistent verdicts do not 
apply where the jury are required to 
give answers only to interrogatories. 
U.S.—^Momand v. Universal Film Ex¬ 
change, supra, 

54. U.S.—^Plusk V. Erie R. Co., D.C. 
N.J., 110 F.Supp. 118. 
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§ 1025. Amendment or Correction 

A special verdict or finding is not subject to change 
or amendment by the trial court as to a matter of sub¬ 
stance, but on proper and timely motion the court may 
amend a special verdict or finding so as to correct 
clerical errors. 

In general, a special verdict or finding is not sub¬ 
ject to change or amendment by the trial court where 
it is supported by the evidence,or, it has been held, 
even though it is not supported by the evidence.^® 
Also, a verdict which is void for uncertainty cannot 
be amended.^A plaintiff who did not move for a 
directed verdict at any stage of the trial is precluded 
from seeking changes in answers to special questions 
with respect to contributory negligence.^S 

The court may, however, amend a verdict where 
the correction involves merely an arithmetical cal¬ 
culation and the evidence on the subject is positive, 
explicit, and uncontradicted, so that the error is 
clear.S^ Also, it has been held that in an action for 
personal injuries sustained in an accident a party 
is entitled to have a special finding that he was 
negligent changed to a finding that he was not neg¬ 
ligent, where there is no credible evidence sufficient 
to support the finding of the jury.®^ A motion to 
change or amend the answers of a jury to special 
questions or interrogatories must be timely.^^ 


§ 1026. Additional Findings 

Where a special verdict is received, the trial court 
may make findings with respect to issues of fact which 
were not submitted to the jury by special questions or 
interrogatories and which neither party demanded be 
submitted to the jury. 

Under Rule 49 (a), of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., a trial judge has power, 
and it is his duty,®^ to make findings on issues of fact 
not submitted to the jury by special questions or in¬ 
terrogatories where such submission was not de¬ 
manded by a party, and if he fails to do so, he will 
be deemed to have made a finding in accord with the 
judgment on the special verdict. Thus, undisputed 
items of damage not submitted to the jury may be 
allowed by the court, particularly where the parties 
stipulated that the amount of damages was not in 
controversy.^*^ Where the special questions sub¬ 
mitted do not include the question of the allowance 
of interest and neither party makes any demand 
that that question be submitted to the jury, the court 
may properly pass on the matter after a special ver¬ 
dict for plaintiff.®5 

Procedural question. The authority of the trial 
court to add interest where a special verdict deter¬ 
mines only the question of the liability of defendant 
is a procedural question governed by the Federal 


55. XJ.S.—Golden v. Reading: Co., C. 
A.Pa., 253 P.2d 567—Cherney v. 
Holmes. C.A.Wis., 185 P 2d 718. 

Firemen's Ins. Co. of Newark, N. 
J. V. Smith, D.C.Mo., 83 F.Supp. 668, 
afSrmed, C.A., 180 F.2d 371, certio¬ 
rari denied 70 S.Ct. 1028, 339 U.S. 
980, 94 LEd. 1384. 

56. U.S.—Dixon v. Pacific Mut. Life 
Ins. Co., D.C.N.Y., 151 F.Supp. 106. 

57. U.S.—^U. S. V. Brundag'e, C.C.A. 
Mich., 136 F.2d 206. 

By judgmeixt 

A verdict which is void because it 
is not certain in itself and does not 
find facts from which certainty can 
he attained cannot he corrected or 
cured by the judgment. 

U.S.—^U. S. V. Brundage, supra. 

58. U.S.—^Drinan v. A. J. Lindemann 
& Hoverson Co., D.C.Wis., 141 F. 
Supp. 73, affirmed, C.A., 238 F.2d 
72. 

59. U.S.—Shaffer v. Great Am. In- 
dem. Co., C.C.A.Tex., 147 F.2d 981. 

Correction of Interest 

Where trial court had concluded to 
direct verdict for defendant because 
of failure of proof and would not en¬ 
ter judgment for plaintiff unless di¬ 
rected to do so by an appellate court, 


it further held that it would deny 
plaintiff's motion for allowance of 
interest on the verdict to correct er¬ 
roneous allowance made by jury. 

U.S.—Momand v. Universal Film Ex¬ 
change, D C.Mass., 72 F.Supp. 469, | 
affirmed, C.A., 172 F.2d 37, certio¬ 
rari denied 69 S.Ct. 939, 336 U.S. 
967, 93 L.Ed. 1118, rehearing denied 
69 S.Ct. 1493, 337 U.S. 934, 93 L.Ed. 
17i0, rehearing denied 69 S.Ct. 1529, 
337 U.S. 961, 93 L.Ed. 1760. 

60. U.S.—Gross v. Gross, C.A.Wis., 
169 F.2d 199. 

61. Motion held, not timely 

Motion to change answers made 
thirty five days after verdict was re¬ 
turned was not timely. 

U.S.—Drinan v. A. J. Lindemann & 
Hoverson Co., D.C.Wis., 141 F.Supp. 
73, affirmed, C.A., 238 F.2d 72. 

62. U.S.—Columbia Horse & Mule 
Commission Co. v. American Ins. 
Co., C.A.Tenn., 173 F.2d 773—^Aetna 
Ins. Co. V. Rhodes, C.A.N.M.. 170 F, 
2d 111—^Mounkas v, Vardianos, C. 
C.A.W.Va., 169 F.2d 53. 

Ingersoll v. Mason, D.C.Ark., 155 
F.Supp. 497, affirmed, C.A., 254 F.2d 
899. 

D.C.—American Ins. Co, of City of 
Newark, N. J. v. Keane, 233 F.2d 
354, 98 U.S.App.D.C. 152, certiorari 
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denied 77 S.Ct. 147, 352 U.S. 913, 1 
LEd.2d 118. 

Matters to be submitted 

In action on life insurance policies, 
where court denied defendant's mo¬ 
tion to change jury’s affirmative an- 
sw^ers to questions in special verdict 
as to whether insured, who disap¬ 
peared, died on or before expiration 
dates of policies, and motion for 
judgment notwithstanding verdict, 
defendant’s alternative motion for 
proceedings to determine whether in¬ 
sured’s premium payments were 
made with funds embezzled by him 
from defendant and whether policies 
or proceeds thereof are defendant’s 
property, if court sustained jury’s 
verdict, must be granted. 

U.S.—^Westphal v. Kansas City Life 
Ins. Co., D.C.Wis., 37 F.Supp. 300, 
reversed on other grounds, C.C.A., 
126 F.2d 76, certiorari denied 62 
set. 1308, 316 U.S. 705, 86 L.Ed. 
1773, and 62 S.Ct. 1309, 316 U.S. 
705, 86 L.Ed. 1773. 

63- U.S.—Ingersoll v. Mason, C.A. 
Ark., 254 F.2d 899. 

64- U.S.—Hudson Rug Reflnishing 
Cleaning Corporation v. Prime Mfg. 
Co., C.C.A.Wis., 115 F.2d 615. 

65- U.S.—Mourikas v. Vardianos, C, 
C.A.W.Va., 169 F.2d 53. 
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Rules of Civil Procedure and not by the laws of 
the state.^® 

§ 1027. Construction and Operation 

A special verdict, finding, or answer is to be con¬ 
strued in the light of the surrounding circumstances; 
its legal result on the rights of the parties is for the 
court, not the jury, to determine, 

A special verdict, finding, or answer must be con¬ 
strued in the light of the surrounding circumstanc¬ 
es.®'^ Accordingly, it is to be construed in the light 
of, and in connection with, the pleadings, instruc¬ 
tions, and the issues or questions submitted.®^ If 
possible, it should be construed so as to give it effect 
even though it is not technically responsive to 
the issues.It is the duty of the trial court to 
reconcile apparent conflicts in the findings of the 
jury if that can be reasonably done in the light of 
the pleadings and the evidence, the manner in which 
the issues were submitted, and in view of the other 
findings when considered as a whole.'^® If, however, 
a verdict is not certain in itself and does not find 
facts from which certainty can be attained, it is void 


and cannot be helped by implication. 

A special verdict is an authoritative finding of fact 
in the particular area submitted.'^- Special ver¬ 
dicts responsive to the issues and supported by the 
evidence are entitled to the respect of the trial court 
and generally are conclusive of the case.'^^ A spe¬ 
cial verdict answering issues other than those on 
which recovery was sought, however, will not pre¬ 
clude recovery by plaintiff."*^ 

Legal result. The legal result of special findings 
of fact by the jury is a question solely for the 
court,and it is not within the province of the 
jury to consider or determine.'^® The trial judge has 
the responsibility of applying appropriate legal prin¬ 
ciples to the facts found by the jury, and it is for 
the court to decide on the jury’s special verdicts 
what the resulting legal obligation 

Prior law. Prior to the adoption of the Federal 
Rules of Civil Procedure, federal courts were not 
controlled by state practice with respect to the in¬ 
terpretation of special verdictsJ^ 


I. TRIAL BY COURT 
L Hearing and Determination of Cause 


§ 1028. In General 

Trials by a federal court without a jury are gov¬ 


erned by appropriate provisions of the Federal Rules of 
Civil Procedure, and by general rules governing nonjury 
trials when they are not In conflict with the Federal 


ee. U.S.—Tucker v. Hughey, D C- 
Pla., 6 F.B.D. 545. 

67. U.S.—Martin v. Swift, C.A.Pa., 
258 F.2d 797—Halprin v. Mora, C. 
A.Pa., 281 P.2d 197. 

68. U.S.—Martin v. Swift, C.A.Pa, 
25S F 2d 797—^Halprin v. Mora, C.A. 
Pa., 231 P.2d 197. 

69. U.S.—^U. S. V. Brundage, C.C.A. 
Mich.. 136 F.2d 206. 

70. U.S—Celanese Corp. of America 
V. John Clark Industries, C.A.Tex., 
214 F.2d 551. 

71. U.S.—U. S. V. Brundage, C,C.A 
Mich,, 136 F.2d 206. 

72. U.S.—Hendricks v. Eastman Ko¬ 
dak Co., D.C.CaL, 147 F.Supp. 337, 
reversed on other grounds, C.A., 
262 F.2d 392. 

73. U.S.—Pan-Am Southern Corp. v. 
Cummins, B.C.Tenn., 156 F.Supp. 
673, cause remanded on other 
grounds, C.A., 249 F.2d 955. 
Judgment for plaintiff held requir¬ 
ed to be entered on answers to spe¬ 
cial interrogatories. 

U.S.—Zolintakis v. Equitable Life 
Assur. Soc. of the U. S-, C.C.A.Utah, 
108 F 2d 902, certiorari denied 
Equitable Life Assur. Soc. v. Zol- 
entakis. 60 S.Ct. 1087, 310 U.S- 640, 
84 L.Ed. 1408. 


Special verdicts held conclusive 

Where issue of pre-trial order sub¬ 
mitted question whether instruments 
were to be construed together, and if 
so whether they should be held to be 
financial transactions in nature of 
mortgages rather than leases, and 
great quantity of proof was directed 
toward such question and following 
conclusion of evidence questions of 
fact submitted to jury were directed 
specifically to such issue, and in ver¬ 
dict form presented to jury for ren¬ 
dering of its special verdict it was in¬ 
dicated that result of affirmative an¬ 
swers would be cancellation of in¬ 
struments or their reformation to 
give them effect of mortgage trans¬ 
actions, under local law and rule with 
respect to special verdicts, verdict of 
jury was conclusive of the case. 

U.S.—^Pan-Am Southern Corp. v. 
Cummins, I),C.Tenn., 156 F.Supp. 
673, cause remanded on other 
grounds, C-A., 249 F.2d 955. 

74. U.S.—^Harmon v. S. H. Kress & 
Co., E.C.Tex., 78 F.Supp. 952. 

Kegligence in action for breach of 
warranty 

Jury’s special finding that injury 
to restaurant patron from hard par¬ 
ticles in food was an unavoidable ac¬ 
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cident did not preclude recovery by 
patron under amended complaint al¬ 
leging breach of implied warranty 
that food was fit for human consump¬ 
tion. 

U S.—Harmon v. S. H. Kress & Co., 
supra. 

75. U.S.—Thedorf v. Lipsey, C.A. 
Wis., 237 P.2d 190- 

Obligatioa to mitigate damages 
Where jury were asked by special 
interrogatory whether seller had in 
good faith endeavored to resell, at 
fair prices and within a reasonable 
time, merchandise placed at its dis¬ 
posal by buyer, it was for court to 
decide from jury's answer whether 
obligation to mitigate damages had 
been discharged by seller. 

U.S.—Cate V. Good Bros., C.A.Pa., 181 
P.2d 146, certiorari denied 71 S.Ct. 
62, 340 U.S. 826, 95 L.Ed. 607, 

76. U.S.—Thedorf v. Lipsey, C.A. 
Wis., 237 F.2d 190. 

77. U.S.—Thedorf v. Lipsey, supra 
—Cate V. Good Bros., C.A..Pa., 181 
P.2d 146, certiorari denied 71 S.Ct. 
62, 340 U.S. 826, 95 L.Ed. 607. 

78. U.S.—Spokane & I. E. R. Co. v. 
Campbell, Wash., 217 F. 518, 133 
aC.A. 370, affirmed 36 S.Ct. 683, 241 
U.S. 497, 60 L.Ed. 125. 
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Rules. In the conduct of the trial, the hearing of argu¬ 
ment, and in commenting on the occurrences at the 
trial, the trial judge is vested with discretion. 

Trials by a federal court without a jury are gov¬ 
erned by federal statutes and rules, rather than by 
state practice.'^^ Moreover, nonjury trials, as well 
as jury trials, as discussed supra § 915, are gov¬ 
erned by appropriate provisions of the Federal Rules 
of Civil Procedure, 28 U.S.C.A.so The general rules 
governing the hearing and determination of cases 
tried without a jury, discussed in Trial §§ 574-657, 
apply, when they are appropriate and not in conflict 
with the Federal Rules or practices, in trials by a 
federal district court sitting without a jury.Si Un¬ 
der Rule 52 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., providing that in all actions tried 
on the facts without a jury the court shall find the 
facts specially, which Rule is discussed, wdth re¬ 
spect to findings and conclusions, infra §§ 1036—1056, 
any non jury case is governed by the procedural 
Rules applicable to every such case,S2 regardless of 
w^hether the case w'as formerly one cognizable at 


law or in equity.®^ 

Conduct of trial generally. The judge sitting 
without a jur}' is clothed with wude discretion in the 
conduct of the trial generally;®^ and the procedure 
to be follow^ed in the trial is a matter within his dis¬ 
cretion.®^ Howxver, he may not act arbitrarily.®^ 
The trial should, of course, be conducted in an at¬ 
mosphere free from bias and prejudice.®'^ 

Argument of counsel; briefs. If argument is 
granted in a non jury case in the federal district 
court, it is as a privilege and not as of right; and 
the matter of permitting argument is within the 
discretion of the court.®® In a trial by the court 
without a jury, the court may consider briefs submit¬ 
ted by counsel.®^ A reply brief in a case on trial be¬ 
fore a court without a jury will not be stricken on 
motion becauses containing improper matter where 
such matter w’as inserted by inadvertence.^^ 

The fact that a proposition argued in a brief w^as 
not raised in the pleadings docs not preclude the 


79. U.S.—Intertype Corporation v. 
Pulver, C.CAFla., 56 F.2d 092. 

Bank of Waterproof v. Fidelity 
& Deposit Co. of Maryland, C.C A 
La, 299 F. 478, certiorari denied 
Fidelity & Deposit Co. of Maryland 
V. Bank of Waterproof, 45 S.Ct 98, 
266 U.S. 618, 69 L.Ed. 471—Ford v. 
Gnmmett, C.C A.La., 278 F. 140. 
SO. U.S —^U. S. V. American Optical 
Co., D.C.N.Y., 2 F.R.D. 534. 

81. U.S.—Howard v. U. S., C.A.Colo., 
214 F.2d 759. 

Party not denied rig*lit to counsel 
Wher^ landlord, against whom ac¬ 
tion was brought for restitution of 
rent overcharges, did not move for a 
continuance so that his counsel could 
be present but chose to represent 
himself and proceed with trial, he 
could not complain that he had been 
denied his constitutional right to 
counsel. 

U.S —Howard v. U. S., supra. 

In camera trial Iby court is so ex¬ 
traordinary that direction to follow it 
should not be inferred from a statute. 
US.—Halpern v. U. S., D.C.N.Y., 151 
F.Supp. 183. 

82. U.S.—Dierks Lumber & Coal Co. 
V, Barnett, C.A.Ark., 221 F.2d 695. 

83. Action to quiet title 

U.S.—Dierks Lumber & Coal Co. v. 
Barnett, supra. 

84. U.S.—^U. S. V. Compania Cubana 
De Aviacion, S. A., C.A.Fla., 224 F. 
2d 811. 

85. Preliminary determination de¬ 
nied 

In condemnation proceeding by 
United States, district court, al¬ 
though having power to decide dis¬ 


putes between lessor and lessee of 
part of land condemned prior to sub¬ 
mission of question of damages to 
commissioners, would deny motion 
for preliminary determination of 
lease obligations, where it appeared 
that ends of justice would best be 
promoted by denying motion and fol¬ 
lowing usual procedure. 

U.S.—U. S V. 150.29 Acres of Land in 
Milwaukee County, Wis., D.C.Wis., 
47 F.Supp. 371. 

86. U.S —U. S. V. Compania Cubana 

De Aviacion, S. A., C.A.Fla, 224 F. 
2d Sll. I 

87. Pindings held not vitiated 

In action against United States un¬ 
der Tort Claims Act, by Indians for 
damages resulting from appropria¬ 
tion and sale or destruction of In¬ 
dians’ horses by Federal range agents 
purporting to act under Utah aban¬ 
doned horse statute, record and ar¬ 
gument established that trial was not 
conducted so improperly as to vitiate 
findings made by trial court, nottvith- 
standlng claim by United States that 
trial was conducted in such an atmos¬ 
phere of bias and prejudice that no 
reliance should be placed on factual 
conclusions of court. 

U.S.—Hatahley v. U. S., Utah, 76 S. 
Ct. 745, 351 U.S. 173, 100 L Ed. 1065. 

88. U.S-—Peckham v. Family Loan 
Co., aA.Pla., 262 F.2d 422. 

Hearing argument of counsel in non¬ 
jury cases generally see Trial § 
576. 

Counsel’s conduct and arguments in 
jury trials in federal court see su¬ 
pra §§ 923-926. 

89. U.S.—General Am. Life Ins. Co. 
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V. Anderson, C.CAKy., 156 P.2d 
615 

Time of filing of brief 

In trial by court, letter of trial 
court to attorney for litigant in re¬ 
ply to a request that attorneys would 
be given until a specified date to file 
their brief was merely advice that 
trial court would await filing of brief 
until time stated before proceeding 
with determination of case, rather 
than in the nature of an order nunc 
pro tunc to cover delay of twenty-one 
months in filing lirief as of that time. 
U.S.—General Am. Life Ins. Co. v. 

Anderson, supra. 

Propriety of brief 

In trial by court where plaintiff’s 
reply brief seemed to attack defend¬ 
ant’s counsel personally, probably be¬ 
cause of the limited usable facts at 
disposal of plaintiff’s counsel, the dis¬ 
trict judge would not grant defend¬ 
ant’s motion to strike reply brief, but 
would permit it to stand on the as¬ 
sumption that where it transgressed 
the bounds of propriety it was merely 
an inadvertence. 

U.S—Ford v. Caspers, D.C.IIL, 42 F. 
Supp. 994, affirmed, C.C.A., 128 F.2a 
884. 

90. Attack on counsel 

Where plaintiff's reply brief 
seemed to attack defendant’s counsel 
personally, probably because of the 
limited usable facts at disposal of 
plaintiff’s counsel, the district judge 
would not grant defendant’s motion 
to strike reply brief, but would per¬ 
mit it to stand on the assumption 
that, where it transgressed the 
bounds of propriety, it was merely 
an inadvertence. 

Xj.s.—Ford V. Caspers, supra. 
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court from considering it, in view of the policy be¬ 
hind Rule 15 (b), which permits the amendment of 
pleadings to conform to the proof, as discussed supra 
§§ 332-335, and the fact that the other party did 
not plead surprise.Where a brief is submitted 
and argument held, it will be assumed by the court 
that a point or contention that is neither briefed 
nor argued has been waived or abandoned. ^2 

Comments of judge. In the absence of a jury the 
court has wide latitude in commenting on the oc¬ 
currences at the triaP3 or on the pleadings. 

Suh7nission of case on affidavits^ adjnissions, and 
agreed documents. The parties, in an action to be 
tried by the court without a jury, can agree to try 
the case on affidavits, admissions, and agreed docu¬ 
ments. 

View or inspection. In general, as appears supra 
§ 921, when a jury views the premises the court ex¬ 
plicitly instructs them that they are not to consider 
what they see as evidence in the case, but it is merely 
to enable them to apply the evidence to be heard by 


them later; and the same rule is applicable to the 
court.9 6 

§ 1029, Advisory Jury 

In general, In actions not triable as of right by a 
jury, the court, on motion of a party or of Its own Initia¬ 
tive, may try an issue with an advisory jury. 

Under the Federal Rules of Civil Procedure, 
Rule 39 (c), 28 U.S.C.A., in all actions not tri¬ 
able as of right by a jury, the court, on motion 
of a party or of its owm initiative, may, in its dis¬ 
cretion, impanel and try an issue with an advisory 
jury.^7 This right, however, will not be exercised 
without substantial reasons and if such a sub¬ 
mission is to be made by the court, the parties are 
entitled to notice thereof.^^ The function of an 
advisory jury is simply to assist the judge.^ 

Right to trial tmthout jury. In general, a party 
has no constitutional right to a trial by the court 
without a jury;2 but if there is such a thing as a 
personal right to a trial by a judge alone, it is 
procedural, and can be waived,^ as where plaintiff, 


91. Matter not pleaded 
Proposition argued by plaintiff in 

^Drief would not be stricken on ground 
that it was not raised in complaint 
and therefore was not before court m 
view of policy behind Federal Rule 
^allowing amendment of pleadings to 
conform to proof and since defend¬ 
ant did not plead surprise. 

U.S.—Wilmette Park Dist. v. Camp¬ 
bell, D.C.Ill., 76 F.Supp. 924, re¬ 
versed on other grounds, C.A., 172 
F.2d 885, affirmed 70 S.Ct. 195, 338 
U.S. 411, 94 Ju.Ed. 205. 

92. U.S.—Ingersoll Mill. Mach. Co. v. 
General Motors Corp., D.C.Ill., 110 
F.Supp. 12, affirmed, C.A., 207 F.2d 
42—^Ace Gram Co. v. American 
Eagle Fire Ins. Co. of New York, 
D.C.N.Y., 95 F.Supp. 784—Park-In 
Theatres v. Loew’s Drive-In Thea¬ 
tres, E.C.R.I., 70 F.Supp- 880, re¬ 
versed on other grounds, C.A., 174 
F.2d 547, certiorari denied 70 S.Ct, 
68, 338 US. 822, 94 E.Ed. 499, re¬ 
hearing denied 70 S.Ct. 237, 338 U.S. 
806, 94 L.Ed. 551. 

93. U.S.—Bowles v. Eentin, C.C.A, 
Ill., 151 P,2d 615, certiorari denied 
60 S.Ct. 958, 327 U.S. 805, 90 L.Ed. 
1029, rehearing denied 66 S.Ct. 976, 
328 U.S. 877, 90 L.Ed. 1645. 

94. Reasonable interpretation 

In trial by court, statement by 
court after opening statement of 
counsel, in action by subcontractor 
against surety of prime contractor to 
recover balance due under contract, 
to effect that only question remain- | 
ing after certain of defendant’s alle¬ 
gations in his answer had been strick¬ 
en by state court from which the 
case was removed, was question of 


I liquidated damages and that burden 
to prove it had shifted to plaintiff, 
was reasonable and fair interpreta¬ 
tion of pleadings 

U.S.—Trinity Universal Ins. Co. v. 
Smith wick, C.A.Ark., 222 P.2a 16. 
certiorari denied 76 S.Ct. 74, 350 

U. S. 837, 100 L.Ed. 747. 

95. U.S.—Gillespie v. Norris, C.A. 
Cal., 231 F.2d 881. 

96. U.S —^Park-In Theatres v. Ochs, 
D.C.Ohio, 75 F.Supp. 506. 

97. U.S.—Glanzman v. Schaffer, C.A. 

N.Y., 252 P.2d 333, vacated on oth¬ 
er grounds 78 S.Ct. 1370, 357 U.S. 
347, 2 L.Ed.2d 1368—-Delman v. 

Federal Products Corp., C.A.R.I., 
251 P.2d 123—In re Pan-American 
Life Ins. Co , C.A.Fla., 188 F.2d 833 
—Firemen’s Ins. Co. of Newark, 
N. J. V. Smith, C.A-Mo., 180 F.2d 
371, certiorari denied 70 S.Ct. 1028, 
339 U.S. 980, 94 L.Ed. 1384—Burk- 
hard V. Burkhard, C.A.Okl., 175 F. 
2d 593—^Liberty Mut. Ins. Co. v. 
Gerald, C.A.Tex., 170 F.2d 917. 

Wolk V. Benefit Ass’n of Ry. 
Emp., E.C.Pa., 172 F.Supp. 62— 
Connecticut General Life Ins. Co, 

V. Candimat Co., D.C.Md., 83 F. 
Supp. 1—Mahon v. Bennett, D.C. 
Mo., 81 F.Supp. 901, reversed on 
other grounds, C.A., 180 P.2d 224, 
certiorari denied 70 S.Ct. 1027, 339 
U.S, 980, 94 L.Ed. 1348—Walling v. 
Richmond Screw Anchor Co., P.C.N. 
Y., 52 F.Supp. 670. 

Strelitz v. Surrey Classics, D.C. 
N.Y., 7 F.R.D. 101—Elkins v. Nobel, 
D.C.N.Y., 1 F.R.D. 357. 

D.C.—Hurwitz v. Hurwitz, 136 F.2d 
796, 78 U.S.APP.D.C. 66, 148 A.L.R, 
226. 


Equity case 

There is no objection to trial judge 
impaneling an advisory jury and 
adopting its findings of fact, even in 
an equity case. 

U.S.—Reliance Life Ins. Co. of Pitts¬ 
burgh V. Everglades Discount 
Corp., C.A.Fla., 204 P.2d 937. 

Eegal issue in equitable action 
U.S.—Ford V. C. B. Wilson & Co., D. 

C. Conn., 30 F.Supp. 163. 

98, U.S.—Fleming v. Peavy-Wilson 
Lumber Co., D.C.La., 38 F.Supp. 
1001 . 

Demand for advisory jury denied 

(1) In suit by judgment creditor 
to set aside alleged fraudulent con¬ 
veyances of real estate by judgment 
debtor to another defendants’ de¬ 
mand for advisory jury would be de¬ 
nied. 

U.S.—Mullins V. Mulcahy, D.C.Mass., 
146 F.Supp. 875. 

(2) In action to compel re-employ¬ 
ment under re-employment provi¬ 
sions of Selective Training and Serv¬ 
ice Act, where plaintiff advanced no 
reasons in support of request for ad¬ 
visory jury, and court could see no 
need for an advisory jury, motion 
was denied. 

U.S —Conrocode v. Ohio Bell Tel. Co., 

D. C.Ohio, 11 P.R.D. 303. 

99. U.S.—Ford v. C. E. Wilson & 
Co., D-C.Conn., 30 F.Supp. 163. 

1. U.S.—Reed v. Riddle Airlines, C. 
A.Fla., 266 F,2d 314. 

2. D.C.—^Hurwitz V. Hurwitz, 136 F. 
2d 796, 78 U.S.App.D.C. 66, 148 A. 
L.R. 226. 

3. U.S.—United Press Ass'ns v. 
Charles, C.A.Alaska, 245 F.2d 21, 
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after his objection to trial before a jury is overruled, 
^oes on with the trial before the jury.^ 

The right to trial by jury is discussed supra §§ 
943-954. 

Special provision as to actions against United 
States. Under a provision of Rule 39(c), the court, 
with the consent of both parties, may order a trial 
with a jury whose verdict has the same effect as 
though trial by jury had been a matter of right, ex¬ 
cept in actions against the United States when a 
statute of the United States provides for trial with¬ 
out a jury.5 While there is some authority to the 
contrary,^ it has been held that under this exception 
the district court does not have discretion to order 
an advisory jury in the trial of an action against the 
United States under the Federal Tort Claims Act, 
in view of the mandatory statutory provision that 
any such action be tried by the court without a 
jury,7 and that even though the court had such dis¬ 
cretion it would not order an advisory jury.^ 

§ 1030. —^ Effect of Verdict or Findings 

The verdict or findings of an advisory jury are not 
binding on the court, merely advisory; but they may 
:be adopted by the court, in which event they become 
the findings of the court. 

The verdict or findings of an advisory jury are 
not binding on the court, but are merely advisory.^ 
However, the court may adopt the jury’s findings 
as its own,i<^ and they thereupon become the findings 
of the court.ll 


Where an issue which should not be submitted 
to a jury is in fact so submitted, the jury verdict is 
merely advisory, and not binding on the court,i2 
Accordingly, the effect of the verdict and the con¬ 
sideration to be given to it depend on whether the 
issues are legal or equitable.i^ 

Objections to verdict or findings; motions to set 
aside. The proper procedure for a party who ob¬ 
jects to the verdict of an advisory jury is to make 
a motion to reject the verdict;!^ but where the court 
determined to submit certain questions to an ad¬ 
visory jury, and the same questions were twice sub¬ 
mitted to juries, the court should not, after the 
lapse of a long period of time, reject the advice of a 
jury unless clearly erroneous or because legal bar¬ 
riers have obtruded themselves.i^ 

Where a court has adopted the answers or findings 
of a jury, a motion to set aside such answers or 
findings will be treated as a motion to amend the 
findings of the trial court,i^ which motions are dis¬ 
cussed infra § 1053; and must conform to the re¬ 
quirements of such a motion.17 

§ 1031. Reception of Evidence 

In general the trial judge in a case tried without a 
Jury has discretion as to the reception of evidence, but 
he is confined, in making his determination, to the evi¬ 
dence in the record. In a proper case the court may 
reopen a case to permit the introduction of additional 
evidence. 

In general, the trial judge in a case tried without 


certiorari denied 77 S.Ct. 1378, 354 
U.S. 925, 1 L.Ed2d 1435. 

4. US —United Press Ass’ns v. 
Charles, supra. 

5. U.S.—Honeycutt v. U. S-, D.C.La., 
19 F.R.D. 229. 

e. U S —Schetter v. Housing: Au¬ 
thority of City of Erie, D.C.Pa, 132 
F.Supp. 149. 

V. U.S.—Honeycutt v. U. S., D.C.La.. 
19 F.RD. 229. 

8. U.S.—Honeycutt v. U. S., supra. 

9. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

Walhng V. Richmond Screw An¬ 
chor Co., D.C.N.Y., 52 F.Supp. 670. 
Verdict on. different issue 

A jury’s verdict on issue of neg¬ 
ligence of a vessel owner cannot 
properly guide the court in finding 
x>n issue of unseaworthiness of own¬ 
er's vessel, since much more may 
be required to serve as proof of neg¬ 
ligence than of unseaworthiness. 
XT.S.—Reynolds v. Royal Mail Lines. 
Limited, D.C.Cal., 147 F.Supp. 223, 
affirmed, C.A., 254 F.2d 55, certio¬ 
rari denied 79 S.Ct, 28, 358 U.S. 
.818, 3 L.Ed.2d 59. 


10. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

Verdict conctirred in hy judge 

Where judgment in equity case 
first recited judge’s concurrence in 
verdict which was eliminated on 
judge’s overruling of motions for 
new trial and for judgment, to which 
reference was made in judgment, 
there was no disapproval of verdict 
by trial judge. 

U.S.—Kelly v. Shamrock Oil & Gas 
Corp., C.A.Tex., 171 F.2d 909, cer¬ 
tiorari denied 69 S.Ct. 1159, 337 
U.S. 917, 93 L.Ed. 1727, rehear¬ 
ing denied 69 S.Ct. 1513, 337 U.S. 
950, 93 L.Ed. 1752. 

11. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

Adoption of findings by court see 
infra § 1046. 

12. U.S.—Gross V. U. S., C.A.Cal., 
201 F.2d 780—Co-Efficient Founda¬ 
tion V. Woods, C.A.Tex., 171 F.2d 
691. 

13. U.S.—^Firemen’s Ins. Co. of 
Newark, N. J. v. Smith, C.A.Mo., 
180 P.2d 371, certiorari denied 70 
S.Ct. 1028, 339 U.S. 980. 94 L,Ed. 
1384. 


14. U.S.—^Mahon v. Bennett, D.C. 
Mo., 81 F.Supp. 901, reversed on 
other grounds, C.A., 180 P 2d 224, 
certiorari denied 70 S.Ct. 1027, 339 
U.S. 980, 94 L.Ed. 1348. 

15. U.S.—^Mahon v. Bennett, supra. 

16. U.S.—Steward v. Atlantic Re¬ 
fining Co., C.A.Pa., 235 F.2d 570 
—Greenwood v. Greenwood, C.A, 
Pa., 234 P.2d 276. 

Motion not decided on merits 

Where trial court, in action to set 
aside a deed did not consider plain¬ 
tiffs’ motion to set aside answers of 
advisory jury to interrogatories 
which the court had adopted as its 
findings until almost two years aft¬ 
er it was filed, and then denied the 
motion on the grounds that it was 
not within the scope of a motion 
for a new trial and that the court 
was without power to set aside the 
answers, trial court did not consid¬ 
er or decide the motion on its mer¬ 
its and order denying the motion 
would be reversed. 

U.S.—Greenwood v. King, C.A.Pa, 
237 F.2d 194. 

17. U.S.—Steward v. Atlantic Re¬ 
fining Co., CAL.Pa., 236 F.2d 570. 
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a jury lias discretion as to the reception of evi- 
dence.l^ However, he has no right arbitrarily to 
refuse to hear testimony.^^ 

The judge is confined to the consideration of the 
evidence before him and he may not stray beyond 
the record in front of him in weighing the evidence, 
and the inferences to be drawn therefrom for the 
purpose of resolving conflicts. 

After close of evidence. Under the Federal Rules 
of Civil Procedure, Rule 77b, 28 U.S.C.A., provid¬ 
ing that all trials on the merits shall be conducted 
in open court, a party cannot introduce additional 
evidence on motion after close of the evidence and 
submission of the cause.However, on proper 
showing, the court may set aside the submission 
and reopen the case for introduction of further 
proof.If a judgment has been entered, the court 
may thus open the case for receipt of new evidence 
and evidence in opposition thereto, on a motion for 
new trial. 

§ 1032. - Admission or Exclusion of Evi¬ 

dence 

The trial judge in a case tried without a jury has 
wide discretion in the admission of evidence, and should 
consider any relevant evidence; but he cannot act arbi¬ 
trarily, and should not base his decision on incompetent 
evidence. 

In a trial by the court without a jury, questions as 
to the admission or exclusion of evidence become 
relatively unimportant,^^ since the rules of evidence 


relating to admission and exclusion are intended 
primarily for the purpose of withdrawing from the 
jury matter which might improperly sway them,^^ 
rather than for the trial judge, who is presumed to 
act only on proper evidcnce.^'i' 

Accordingly, the judge is clothed with wide dis¬ 
cretion in the admission and exclusion of evi¬ 
dence;’^ and the court should consider any and 
all evidence which has direct or remote relevance 
to the subject of judicial examination before he 
makes his decision.^9 

Nevertheless, he cannot act arbitrarily in his rul¬ 
ings nor should he base his decision on incompe¬ 
tent evidence.Indeed, on the ground that the 
court sitting without a jury occupies the same rela¬ 
tion to the facts that a jury would have if the case 
had been tried by a jury, as discussed supra § 959, 
it has been held to be error for the court, sitting 
without a jury, to consider and give any weight 
whatever to incompetent evidence.33 

§ 1033. Trying Facts; Weight and Sufficien¬ 
cy of Evidence 

In an action tried in the federal district court with¬ 
out a jury, the judge is the trier of the fact as well as 
the law, and is the judge of the credibility of wit¬ 
nesses and the weight of the evidence. 

In an action tried in the federal district court 
without a jury, the judge is the trier of the facts as 
well as the law,^^ and occupies a dual position in that 


18 . U.S —^XJ. S. V. Compania Cubana 
De Aviacion, S, A., C.A.Pla., 224 
P.2d 811. 

19. Surrebuttal testimony 

TJ.S. — U. S. V. Compania Cubana De 
Aviacion, S. A., C.A.Fla., 224 F.2d 
811. 

20. U.S.—^Norwich Union Fire Ins. 
Soc. Limited v. Glasser, C.A.Cal, 
224 P.2d 385. 

Rig-ht of court without jury to use 
general or personal knowledge gen¬ 
erally see Trial § 575. 

2L U.S.—Toshio Kondo v. Acheson, 
D.C.Cal., 98 F.Supp. 884. 

22. U.S,—U. S. V. 3,376.1 Acres of 
Land in Laurel, Whitley, and Pu¬ 
laski Counties, D.C.Ky., 27 F.Supp. 
1023. 

23. U.S.—U. S. V. 3,376.1 Acres of 
Land in Laurel, Whitley, and Pu¬ 
laski Counties, supra. 

24. U.S.—U. S. V. Colangelo, D.C, 
N.Y., 27 F.Supp. 921—^U. S. v. Pari- 
si, D.C.N.T., 27 F.Supp. 922. 

Motions for new trial generally see 
infra §§ 1057-1104. 

After opinion rendered without flnd- 
ingrs 

U.S.—U. S. V. Colangelo, D.C.N.Y., 27 1 


FSupp. 921—U. S. V. Parisi, D.C. 
N.Y., 27 F.Supp. 922. 

25. U S.—U. S. V. Compania Cubana 
De Aviacion, S. A., C.A.Fla., 224 
F,2d 811. 

26. U.S —U. S. V. Compania Cubana 
De Aviacion, S. A., supra. 

27. U.S,—U. S. V. Compania Cubana 
De Aviacion, S. A., supra. 

28. U.S.—U. S. V. Compania Cubana 
De Aviacion, S. A., supra. 

Albers Mill. Co. v. Donaldson, 
D.C.Ark,, 156 F.Supp. 683. 

Evidence held admissible 

(1) All depositions, exhibits, and 
pleadings, originally found m analo¬ 
gous litigation and offered by re¬ 
spective parties, over objections of 
their respective opponents, were ac¬ 
cepted and considered admissible in 
nonjury case. 

U.S.—Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 18 
F.B.D. 355. 

(2) Where case was tried to court, 
depositions which plaintiff took of 
its own officers which were conclu¬ 
sionary, self-serving, and hearsay 
would nevertheless be admitted and 
considered and given such weight as 
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nature of testimony therein war¬ 
ranted. 

U.S.—Shedd-Bartush Foods of Ill. 
V. Commodity Credit Corp., D.C. 
Ill., 135 F.Supp. 78, affirmed, C.A., 
231 F.2d 555. 

29. U.S.—Balian Ice Cream Co. v, 
Arden Farms Co., C.A Cal., 231 P. 
2d 356, certiorari denied 76 S.Ct. 
545, 350 U.S. 991, 100 L.Ed. 856, 
rehearing denied 76 S Ct. 778, 351 
U.S. 928, 100 L.Ed. 1458. 

Tobacco and Allied Stocks v. 
Transamerica Corp., D.C.Del., 18 
F.R.D. 355. 

30- U.S.—U. S. V. Compania Cubana 
De Aviacion, S. A., C.A.Fla., 224 P. 
2d 811. 

31. U.S.—Albers Mill. Co. v. Don¬ 
aldson, D.C.Ark., 156 F.Supp. 683. 

32. U.S.—Preightways, Inc. v. Staf¬ 
ford, C.A.Mo,, 217 F.2d 831. 

33. U.S.—Joseph V. Donover Co., C. 
A.Wash., 261 F.2d 812—Dierks 
Lumber & Coal Co. v. Barnett, C. 
A.Ark., 221 P.2d 695—Jennings v. 
Murphy, C.A.Ill., 194 F.2d 35— 
U. S. V. Moreno, C.A.Tex., 182 F. 
2d 258—Allred v. Sasser, C.A.Ill., 
170 F.2d 233. 
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he performs the function of the court in determining 
the applicable law and the function of a jury in de¬ 
termining the ultimate pertinent facts.3*^ Thus, the 
court occupies the same relation to the facts in the 
case that a jury would have if the case had been 
tried by a jury;35 and where issues of fact are 


raised, tlie court is bound to follow the same ^'in- 
structions’' it would give in a charge to the jury, 
were one present.^^^ 

In a trial in a federal district court without a 
jury, the trial judge is the judge of the credibility of 
the witnesses^" and the w^eight of the evidence.3s 


Peets V, XJ. S., D.C.Cal., 165 P. 
Supp. 177—^U. S. V. Borden Co., D 

C. Ill, 111 P.Supp. 562, affirmed in 
part and cause remanded in part 
on other grounds 74 S.Ct. 703, 347 

U. S. 514, 98 L.Ed. 410. 

D.C.—U. S. V. U. S. Gypsum Co., 

D. C., 67 F.Supp. 397, reversed on 
other grounds 68 S.Ct. 525, 333 U. 
S. 364, 92 L.Ed. 746, rehearing de¬ 
nied 68 set. 788, 333 U.S. 869, 92 
L.Ed. 1147. 

Question, of law 

Congeries of facts may require 
classification under rule of law, and 
even when basic facts are uncontro¬ 
verted and clearly established in 
record, cause may present, in that 
sense, a question of law. 

U.S.—^U. S. V. Times-Mirror Co., C.A. 
Cal., 231 F.2d 876. 

Matter incorporated into agreement 
Trial court must primarily deter¬ 
mine whether matter sought to be 
orally proved has been incorporated 
into written agreement by ascertain¬ 
ing parties' intent. 

U.S—O’Brien v. United Home Life 
Ins. Co. of Indianapolis, Ind , D.C. 
Mich., 147 F.Supp. 761, affirmed, 
C.A., 250 F.2d 483. 

Resolution of issues as to the 
character, extent, and scope of serv¬ 
ices rendered, and basis on which 
they were performed, is the duty 
and within the proper province of 
federal district court. 

D.C,—Summerbell v. Elgin Nat. * 
Watch Co., 215 F.2d 323, 94 U.S. 
App.D.C. 220. 

34. US —Preightways, Inc. v. Staf¬ 
ford, C.A.Mo., 217 P.2d 831. 

35, U.S.—^Dierks Lumber & Coal Co. 

V. Barnett, C.A.Ark., 221 F.2d 695. 

3G. U.S.—Deutsch v. Hoge, D.C.Ohio, 
94 F.Supp. 33, affirmed, C.A., 185 P. 
2d 259. 

37. U.S.—Petri v. Rhein, C.A.Ill., 
257 P.2d 268—Pool v. C. I. R., 
C.A.9, 251 F.2d 233, certiorari de¬ 
nied 78 S.Ct. 780, 356 U.S. 938, 2 
L.Ed.2d 813, rehearing denied 78 S. 
Ct. 1135, 356 U.S. 978, 2 L.Ed.2d 
1152—Oates v. S. J. Groves & Sons 
Co., C.A.Ky., 248 P.2d 388—Blood 
V. City of New Tork, C.A.N.Y., 237 
F.2d 855—Illinois Cent. R. Co. v. 
Zucchero, C.A Mo., 221 F.2d 934— 
Dierks Lumber & Coal Co. v. Bar¬ 
nett, C.A.Ark., 22X F.2d 695—Sim- 
monds V. U. S., C.A.Cal., 199 P.2d 
305—^Milgram v. Loew's, Inc., C.A. 
Pa., 192 F.2d 579, certiorari denied 


72 S.Ct. 762, 343 U.S. 929, 96 L.Ed. 
1339—Doernhoefer v. U, S., C.A. 
Mo., 190 P.2d 358—U. S. v. Moreno, 
C.A.Tex., 182 F.2d 258—Solomon 
v. Renstrom, C.C.A.Neb., 150 F.2d 
805. 

D.C.—Arlington Towers Land Corp 
V. John McShain, Inc., D.C., 150 F. 
Supp. 904. 

Pactors to consider 

(1) Manner and decorum of wit¬ 
nesses, reasonableness or unreason¬ 
ableness of their stories, their in¬ 
terest in subject matter and other 
circumstances appearing in the tri¬ 
al, are questions with which trial 
court is properly concerned. 

U.S.—Winters v. Dallman, C.A.Ill., 
238 P.2d 912. 

(2) In passing on the credibility 
of witnesses and -weight to be given 
their testimony, the trier of fact 
may consider their interest in the 
result of the case, their motives, 
the manner in which they testify, 
and the contradictions appearing in 
the evidence. 

U.S.—Toshio Hondo v. Acheson, D.C. 

Cal., 98 F.Supp. 884. 

Contradictory inferences 

Trial court is not bound to give 
credence to testimony when there 
are facts which even indirectly may 
give rise to inferences contradict¬ 
ing the witness. 

U.S.—Winters v. Dallman, C.A.Ill., 
238 P.2d 912. 

Testimony of experts ! 

Credibility of all witnesses includ¬ 
ing experts and weight to be given 
their testimony is to be determined | 
by trier of facts, and court as trier j 
of facts is not bound to accept opin¬ 
ion of experts as more than advisory 
even though such testimony may be 
undisputed. 

U.S.—Solomon v. Renstrom, C.C.A. 
Neb., 150 F.2d 805. 

38. U.S.—Petri v. Rhein, C.A.Ill., 
257 P.2d 268—^Dierks Lumber & 
Coal Co. V, Barnett, C.A.Ark., 221 
P.2d 695—Gamewell Co. v. City of 
Phoenix, C.A.Ariz., 216 F.2d 928, 
opinion amended on other grounds 
219 F.2d 180—Doernhoefer v. U. 
S., C.A.MO., 190 F.2d 358—U. S. v. 
Moreno, C.A.Tex., 182 F.2d 258. 
TTuco&tradicted testimony 

(1) Federal district court, as trier 
of the facts, was not compelled to 
believe testimony of certain witness¬ 
es, even though It was not directly 
disputed, but district court, if con¬ 
vinced as to the truth of such tes- 
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I timony, was not compelled to dis¬ 
credit it. 

U.S.—Brooks v. School Dist. of City 
of Moberly, Mo., C.A.Mo., 267 F.2d 
733—Joseph v. Donover Co., C.A. 
Wash,, 261 F.2d 812. 

(2) Mere absence of directly con¬ 
flicting testimony given by witness¬ 
es of opposing parties does not nec¬ 
essarily mean that evidence in the 
record is devoid of those character¬ 
istics which require a trier of fact 
to evaluate it rather than accept it, 
U.S.—U. S. V. Cherkasky Meat Co., 

C.A.Pa., 259 F.2d 89. 

(3) Trier of fact may disregard 
uncontradicted testimony if it is 
improbable. 

U.S.—Pool V. C. I. R., C.A 9, 251 F. 
2d 233, certiorari denied 78 S Ct. 
780, 356 U.S. 938, 2 L.Ed.2d 813, 
rehearing denied 78 S.Ct. 1135, 356 
U.S. 978, 2 L.Ed.2d 1152. 

Trial court is not compelled to gi\'e 
credit to testimony which is indefi¬ 
nite, uncorroborated, conflicting, fan¬ 
tastic, or unrealistic. 

U.S.—Winters v. Dallman, C.A.I11., 
238 F,2d 912. 

Conflictiug testimony 

(1) Federal district court as trier 
of facts has duty to reconcile the 
testimony of all witnesses, if possi¬ 
ble, without imputing perjury to any 
of them; but where it was faced 
with a plain conflict of testimony, 
court, as trier of the facts, was the 
sole judge of what to accept and 
what to reject. 

U.S.—^Williams v. Cambridge Mut. 
Fire Ins. Co., C.A.Miss., 230 F.2d 
293. 

(2) Trial court as fact finder has 
function of resolving sharp conflicts 
in testimony and determining credit 
to be extended to witnesses. 

U.S.—The Sinus Star v. Sturgeon Bay 
Shipbuilding & Dry Dock Co., C.A. 
Wis., 196 F.2d 479. 

(3) Court has duty of reconcil¬ 
ing conflicting testimony wherever 
it can be properly done and to give 
to testimony of each witness such 
weight as the court deems it prop¬ 
erly deserves, keeping in mind the 
applicable rules of law. 

U.S.—Deutsch v. Hoge, D.C,Ohio, 94 
F.Supp. 33, affirmed, C.A., 185 F.2d 
259. 

Service of process 
In stockholder’s action for dam¬ 
ages based on allegedly fraudulent 
representations made in violation of 
Securities Exchange Act, weight to 
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He may not disregard unimpeached credible evi¬ 
dence. 

Inferences from evidence. In a trial before a 
judge without a jury he may draw necessary and 
obvious inferences from the evidences just as jurors 
may in a trial before a jury;^^ and where the evi¬ 
dence is conflicting or is such that reasonable men 
may honestly draw different inferences, it is for the 
court, sitting without a jury, as the trier of facts, to 
determine what inference shall be drawn. 

Demurrer to evidence. In considering a demurrer 
to the evidence, in a case tried by the court without 
a jury, the court should disregard all evidence which 
is unfavorable to plaintiff^- and consider all his 
evidence as true,^^ together with the reasonable in¬ 
ferences which may be drawn therefrom,and 
should not weigh contradictory evidence^^ or any 
differences in plaintiff’s testimony on direct examina¬ 
tion and cross-examination.^^ 

Amount of damages in wrongful death actions. 
The district court has been held to have wide dis¬ 
cretion in determining the amount of damages in 
wrongful death actions.^'^ 

g 1034. - Dismissal 

The court trying the case without a Jury may, on 


motion of defendant after plaintiff has presented his ev¬ 
idence, dismiss the cause or decline to render judgment 
until the close of all the evidence; and the ruling by 
the court may be an adjudication on the merits. 

Under Rule 41 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., providing that after plain¬ 
tiff has completed the presentation of his evidence 
defendant, without waiving his right to offer evi¬ 
dence in the event the motion is not granted, may 
move for a dismissal on the ground that on the facts 
and the law plaintiff has shown no right to relief, 
the court, trying the case without a jury, may dismiss 
the cause after plaintiff’s case;^^ that is, the court, 
as trier of the facts, may then determine the facts 
and render judgment against plaintiff, or may de¬ 
cline to render any judgment until the close of all 
the evidence.^^ If the motion to dismiss at the close 
of plaintiff’s case is denied, defendant has the right 
to offer his own evidence.However, defendant, 
by proceeding with his case and introducing evi¬ 
dence, may waive any error of the court in over¬ 
ruling defendant’s motion, grounded on a proper 
cause, for judgment or a finding in its favor at the 
close of plaintiff’s case.^^ 

Dismissal after the completion of evidence on both 
sides and the submission of the case for decision is 
not authorized by the Federal Rules. 


be given conflicting testimony as to 
whether or not a certain defendant 
had been properly served with proc¬ 
ess was within the discretion of the 
trial judge. 

U.S.—Errion v. Connell, C.A.Wash., 
236 F.2d 447. 

39. U.S.—Rash v. Peoples Deposit 
Bank & Trust Co., C.A.6, 192 F.2d 
470, certiorari denied 72 S.Ct. 639, 
343 U.S. 909, 96 L.Ed. 1326. 

40 . U.S—Pool V. C. I. R., C.A.9, 251 
F 2d 233, certiorari denied 78 S.Ct. 
780, 356 U.S. 938, 2 L.Ed 2d 813, 
rehearing denied 78 S.Ct. 1135, 356 

U. S. 978, 2 L.Ed.2d 1152—Winters 

V. Dallman, C.A.Ill., 238 F.2d 912. 
Peets V. U. S.. D.C.Cal, 165 F. 

Supp. 177—^U. S. V. Pendergast, 
D.C.Mo., 39 P.Supp. 189, affirmed, 
C.C.A., Pendergast V. U. S., 12S F. 
2d 67 6, appeal dismissed 62 S.Ct 
116, 314 U.S. 574, 86 L.Ed. 465. 
logical inferences 

As a factflnder, court is required 
to select from entire record those 
logical inferences which accord with 
common sense and experience and 
which fall within the normal range 
of probabilities in the context of to¬ 
tality of the evidence. 

U.S.—^Universe Tankships, Inc. v. Py- 
rate Tank Cleaners, Inc., D.C.N.T., 
152 F.Supp. 903. 

43. U.S.—Loc-Wood Boat & Motors, 
Inc. V. Rockwell, C.A.Mo., 245 F.2d 


306—^Woodward v. U. S., C.A.Iowa, 
208 F.2d 893. 

42. U.S.—Olson V. Maxwell, C.A. 
Kan., 263 F.2d 182. 

43. U.S.—Olson V. Maxwell, supra. 

44. U.S.—Olson V. Maxwell, supra. 

45. U.S.—Olson v. Maxwell, supra. 

46. U.S.—Olson V. Maxwell, supra. 

47. U.S.—^U. S. V. Compania Cubana 
De Aviacian, S. A., C.A.Fla., 224 F. 
2d 811. 

48. U.S.—^U. S. V. Bartholomew, D.C. 
Ark., 137 F.Supp. 700—U, S. v. 
Twentieth Century-Fox Film Corp., 
D.aCaL, 137 F.Supp. 78—City of 
Benwood v. Interstate Bridge Co., 
D.C.W.Va., 30 F.Supp. 952. 

D.C.—Wade v. Union Storage & 
Transfer Co., Mun.App., 58 A.2d 
493. 

Equivalent of nonsuit 

Rule provides the equivalent of a 
nonsuit in an action at law on mo¬ 
tion by defendant after completion 
of evidence by plamtiif, and applies 
to all actions tried without jury. 
U.S.—Bach V. Friden Calculating 
Mach. Co., C.C.A.Ohio, 148 F.2d 
407. 

Purpose of Rule is to avoid ex¬ 
pense and delay incident to pro¬ 
ceeding further with a trial. 

U.S.—Bach V. Fnden Calculating 
Mach. Co., supra. 

400 


“Pacts” described 

“Facts" referred to are the prima 
facie facts shown by plaintiff’s evi¬ 
dence viewed in light most favor¬ 
able to him, and no weighing of the 
evidence is contemplated. 

U.S—Schad v. Twentieth Century- 
Fox Film Corporation, C.C.A.Pa., 
136 F.2d 991. 

Dismissal by court without motion 

Where district court, in action for 
breach of alleged contract, after a 
complete trial without jury, held 
that there was no contract, dismiss¬ 
al of the action was not error on 
ground that there was no motion for 
dismissal by defendant. 

U.S.—Smith V. Cushman Motor 
Works. C.A.Neb., 178 F.2d 953. 

49. U.S.—Joseph v. Donover Co., C. 
A.Wash., 261 F.2d 812. 

50. U.S.—Bach v. Friden Calculat¬ 
ing Mach. Co., C.C.A.Ohio, 148 F.2d 
407. 

D.C.—U. S. V. U. S. Gypsum Co.. D.C., 
67 F.Supp, 397, reversed on oth¬ 
er grounds 68 S.Ct. 525, 333 U.S. 
364, 92 L.Ed. 746, rehearing de¬ 

nied 68 S.Ct. 788, 333 U.S. 869, 92 
L.Ed. 1147. 

51. U.S.—Freedom Nat. Bank v. 
Northern Ill. Corp., C.A.Ill., 202 
F.2d 601—U. S. V. Martin, aC.A. 
Kan., 80 F.2d 460. 

52. D.C.—^Wade v. Union Storage & 
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If the court renders judgment on the merits 
against plaintiff, the court must, in accordance with 
the provisions of Rule 52 (a), make findings of fact 
and conclusions of law, as discussed infra § 1040. 

Time for making motion to dismiss. The time 
for the filing of a motion to dismiss is governed by 
the applicable Rules of Civil Procedure.^3 

Rulings on motion as adjudication on merits. Un¬ 
less the court, in its order, otherwise specifies, a 
dismissal or nonsuit under this Rule operates as an 
adjudication on the meritsand plaintiff has no 
vested or due process interest in hearing defendant’s 
witnesses and seeing defendant’s documentary evi¬ 
dence.^5 Likewise, where on a motion for dismissal 
at the close of plaintiff’s case the court denies the 
motion and makes special findings of fact and 
renders judgment for plaintiff, such a judgment 
operates as an adjudication on the merits.^^ 

Motion for directed verdict compared. Motions 
for dismissal in nonjury cases, under Rule 41 (b), 
and motions for directed verdicts in jury cases, un¬ 
der Rule 50 (a), which are discussed supra §§ 970- 
980, are similar in that a motion under either Rule 
leaves defendant with a right to present his own case 
if the decision on his motion goes against him, and 
in that both provide a defendant with a method 


of mid-trial attack on plaintiff’s case, and a means 
of determining whether or not defendant must pre¬ 
sent his evidencebut there is a fundamental 
difference between the two motions in that in the 
jury case the judge is not the trier of the facts while 
in the nonjury case he is the trier of the facts.^^ 
Motions for a directed verdict are not necessary 
or even proper where there is not a jury trial. 
As appears infra § 1035, the fact that plaintiff es¬ 
tablishes a pnma facie case that would preclude 
the direction of a verdict at the close of his evi¬ 
dence does not prevent the court, sitting without a 
jury, from dismissing the case on the merits. 

Counterclahn, cross claim, third-party claim. Un¬ 
der Rule 41 (c), the provisions of Rule 41 (b) apply 
to a counterclaim, cross claim, or third-party claim, 
and such claim may be dismissed where claimant has 
shown no right to relief, ^0 particularly wLere such 
claimant has no objection to its dismissal,^^ 

§ 1035.-Determination; Evaluation 

of Evidence 

An action will be dismissed only where it appears 
that on the facts and the law the plaintiff has shown 
no right to relief. In making such determination the 
judge must evaluate the evidence as though he were 
making findings of fact at the conclusion of the case, 
and the judge may dismiss even though the evidence 


Transfer Co., Mun.App., 68 A.2d 
493. 

53. Rule held inappUoahle 
Federal Rule requiring responsive 

pleading, except that certain de¬ 
fenses might he made at option of 
pleader by motion, was inapplicable 
in determining whether entry of 
judgment in suit for unpaid over-1 
time compensation under Fair La¬ 
bor Standards Act precluded de-1 
fendant from thereafter filmg mo¬ 
tion to dismiss on ground that evi¬ 
dence failed to indicate that plaintiffs 
were employees of defendant. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. MerryfiLeld, C.C.A.N.H., 
134 F.2d 988. 

54. tJ.S.—^Makowsky v. Povlick, C.A. 
Pa., 262 F.2d 13—Kuzma v. Besse¬ 
mer & Lake Erie Railroad, C.A.Pa., 
259 F.2d 456—Barr v. Equitable 
Life Assur. Soc. of U. S., C.C.A. 
Cal., 149 F.3d 634, followed in Barr 
V. Travelers Ins. Co., 149 F.2d 637 
—Gary Theatre Co. v. Columbia 
Pictures Corporation, C.C.A.I1I., 120 
P.2d 891. 

TJ, S. V. Twentieth Century-Fox 
Film Corp., D.C.Cal., 137 F.Supp. 
78—Southwell v. Robertson, E.C. 
Pa., 27 F.Supp. 944. 

Effect of involuntary nonsuit 

Dismissal of a cause without prej¬ 
udice on ground that plaintiff has 
shown no right to relief after he 

36B C.J.S.—26 


has completed presentation of his 
evidence has effect of an involun¬ 
tary nonsuit. 

D.C.—Wade v. Union Storage & 
Transfer Co., Mun.App., 68 A.2d 
493. 

55. In conspiracy case 

Under Federal Rules, no proper 
distinction can be drawn between a 
plaintiff's burden in conspiracy case: 
and in other cases, since a plaintiff 
who has been unable to establish his 
own case has no vested or due proc¬ 
ess interest in hearing defendant’s 
witnesses and seeing defendant's doc¬ 
umentary evidence, especially in view 
of the Rules permitting a party to 
call an adverse party and interro¬ 
gate him by leading questions, etc. 
D.C.—^U. S. V. U. S. Gypsum Co., D.C., 
67 F.Supp. 397, reversed on other 
grounds 68 S.Ct. 525, 333 U.S. 364, 
92 L.Ed. 746, rehearing denied 68 
S.Ct. 788, 333 TJ.S. 869, 92 L.Ed. 
1147. 

se, U.S.—Chicago & N. W. Ry. Co. 
V. Froehling Supply Co., C.A.IH., 
179 F.2d 133. 

*^Opliiio 2 i on. the merits” 

Where, after rendition of opinion 
denying defendant’s motions for dis¬ 
missal, both parties rested without 
presenting any additional testimony 
and defendant renewed the motions, 
without restating them in detail, and 
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moved for judgment on ground that 
plaintiff had shown no right to re¬ 
lief, and district court then entered 
judgment for plaintiff on grounds 
stated in opinion denying motions, 
the opinion became an “opinion on 
the merits.” 

U.S.—Associated Press v. Emmett, 
D.C.Cal., 45 F.Supp. 907. 

57. D.C.—^U. S. V. U. S. Gypsum Co., 
D.C., 67 F.Supp. 297, reversed on 
other grounds. 68 S.Ct. 525, 333 U. 
S. 364, 92 L.Ed. 746, rehearing de¬ 
nied 68 S.Ct. 788, 333 U.S. 869, 92 
L.Ed. 1147. 

58. D.C.—^U, S. V. U. S. Gypsum Co., 
supra. 

59. U.S,—U. S. V. Lowenthal, C.A. 
Ill., 248 F.2d 397—Morris v. Pre¬ 
fabrication Engineering Co., C.C.A. 
Fla., 160 F.2d 779. 

eo. Reservation of second counter- 
claim 

Where defendant failed to adduce 
any proof concerning second coun¬ 
terclaim, dismissal, which reserved 
second counterclaim for possible fu¬ 
ture litigation, was within discre- 
I tion of federal district court. 

U.S.—^Avedis Zildjian Co. v. Fred 
Gretsch Mfg. Co., C.A.N.T., 261 
F.2d 530, 

61. U.S.—Lady Esther, Limited, v. 
Flanzbaum, IXCJR.L, 44 F.Supp, 
666 . 
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established a prima facie case that would have pre¬ 
cluded a directed verdict for the defendant in a jury 
trial. 

Under Rule 41 (b), an action will be dismissed 
only where it appears that on the facts and the law 
plaintiff has shown no right to relieSince the 
dismissal of a complaint under the Rule constitutes 
an adjudication on the merits, as discussed supra 
§ 1034, where a decision on numerous controverted 
issues of fact is involved, a dismissal is to be granted 
only with caution, especially where there is a great 
mass of testimony.^^ 

Construction and evaluation of evidence. Under 
Rule 41 (b), on a motion to dismiss at the close of 
plaintiff’s case, the judge, without a jury, must weigh 


and evaluate the evidence according to the appro¬ 
priate standards,®"^ in the same manner as though he 
were making findings of fact at the conclusion of 
the entire casej^^ and the trial judge must take 
an unbiased view of all the evidence and accord it 
such weight as he believes it entitled to receive.^^ 
If at the close of plaintiff’s proof his case has not 
been made out by a preponderance of the evidence, 
the action should be dismissed.^^ 

Moreover, under the Rule, particularly since the 
1948 amendment,68 the fact that the evidence estab¬ 
lished a prima facie case that would have precluded 
a directed verdict for defendant in a jury trial does 
not prevent the judge from dismissing the case on 
the merits and the court need not apply the Rules 


62. Complaint not dismissed i 

Complaint by director and stock¬ 
holder of mining: company seeking 
to set aside a verbal lease of coal 
tract between one of individual de¬ 
fendants and the company, as repre¬ 
sented by its president, would not be 
dismissed on ground that no proof 
was introduced to show that lease 
was not beneficial to company, where 
it was shown that tract w^as eaui- 
tably the property of the company 
and that therefore company pursu¬ 
ant to lease w’as paying royalty on its 
own coal. 

Xj.s —Bracken v. Mineral Point Coal 
Go., D.C.Pa., 48 F.Supp. 892, af¬ 
firmed, C.C.A., 138 F.2d 570. 

63. U.S —Dipson Theatres v. Buf¬ 
falo Theatres, D.C.N.Y., 8 F.R.D. 
461. 

64. U.S—Joseph V. Donover Co., C- 
AWash., 261 F.2d 812—Bach v. 
Friden Calculating Mach. Co., C. 
C A Ohio, 14S F.2d 407. 

Defense Supplies Corp. v. Law¬ 
rence Warehouse Go., D.C.Cal., 67 
F.Supp. 16, affirmed, C.C.A., 164 F. 
2d 773, set aside on other grounds 
168 F.2d 199, vacated on other 
grounds 69 S.Ct. 762, 336 tJ.S. 631, 
93 L-.Ed. 931, rehearing denied 69 
S Ct. 1151, 337 U.S, 921, 93 L.Ed. 
1730. 

Evidence and inferences 

Under Federal Rule providing for 
motion for involuntary dismissal at 
close of plaintiff’s evidence in a non¬ 
jury case, court must weigh the evi¬ 
dence, draw inferences therefrom and, 
if It finds the evidence insufficient 
to make out a case for plaintiff, ren¬ 
der a decision for defendant on the 
merits. 

D.C.—U. S. V, U. S. Gypsum Co., D. 
C., 67 F.Supp. 397, reversed on 
other grounds 68 S.Ct. 525, 333 
US. 364. 92 Lf.Ed. 746, rehearing 
denied 68 S.Ct. 788, 333 U.S. 869, 
92 E.Ed. 1147. 

65. U.S.—Benton v. Blair, C.A.Tex, 
228 F.2d 55. 


Erroneous rejection of testimony 

On motion for judgment made at 
close of plaintiff’s case, it was clear¬ 
ly erroneous for district court to re¬ 
ject uncontradicted and unimpeached 
testimony of only witness presented 
at trial until that time, unless such 
witness’ testimony was inherently 
incredible. 

U.S.—Benton v. Blair, supra. 

66- U S.—Chicago & N. W. By. Co. 
V. Froehlmg Supply Co., C.A.IIL, 
179 F.2d 133—^Allred v. Sasser, C. 
A.III., 170 F.2d 233. 

U. S. V. Bartholomew, D.C.Ark, 
137 F.Supp. 700—^U. S. v. Twentieth 
Century-Fox Film Corp., D.C.Cal., 
137 F.Supp. 78—U. S. v. Borden 
Co., D.C.IIL, 111 F.Supp. 562, af¬ 
firmed in part and cause remand¬ 
ed in part on other grounds 74 S. 
Ct. 703, 347 US. 514, 98 L.Ed. 410. 

67. U.S.—Bach v. Friden Calculat¬ 
ing Mach. Co., C.C.A.Ohio, 148 F.2d 
407, 

68. U.S.—^U. S. V. Bartholomew, D. 
C.Ark., 137 F.Supp. 700. 

Eecisions to contrary prior to amend¬ 
ment 

(1) Prior to the adoption of the 
1946 amendment to Rule 41 (b), there 
was a division between the courts 
as to the type of consideration that 
should be given by the court in de¬ 
termining such a motion, the third 
and fourth circuits holding that the 
function of the court was the same 
as when it had under consideration 
a motion by a defendant for a di¬ 
rected verdict in a jury case, and 
that the court was obliged to deny 
a motion to dismiss at the close of 
plaintiff’s case if the evidence would 
be, in a jury case, sufficient to carry 
the case to the jury, even though 
the evidence was conflicting or in¬ 
volved questions of credibility, while 
the sixth, seventh, and ninth cir¬ 
cuits held that the Question was not 
whether the evidence would have 
been sufficient to carry the case to 
the jury, but that the court itself, 
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being the trier of the facts, had a 
right to apply its own judgment to 
plaintiff's evidence, and grant or de¬ 
ny the motion accordingly. 

Xj.s. —^U. S. V. Bartholomew, supra. 

(2) On motion for involuntary dis¬ 
missal, it is not appropriate for 
judge to find the facts which should 
be done only after both sides have 
rested, and defendant can do that 
at conclusion of plaintiffs case, but 
he should not be held to have done 
so merely by making a motion to dis¬ 
miss, which he does without waiv¬ 
ing right to introduce further evi¬ 
dence. 

U.S—Whitley v. Powell, C.C.A.N.C., 
159 F.2d 625. 

69. U.S.—Huber v. American Presi¬ 
dent Lines, Limited, C.A N.Y., 240 
F 2d 778—Allred v. Sasser, C.A. 
Ill., 170 F.2d 233. 

U. S. V. Bartholomew, D.C.Ark., 
137 F.Supp. 700—^U. S. v. Borden 
Co., D.C.Hl., Ill F.Supp. 562, af¬ 
firmed in part and cause remand¬ 
ed m part on other grounds 74 S. 
Ct. 703, 347 U.S. 514, 98 L.Ed. 410. 
“Prima facie” rule held inapplicable 

(1) “The so-called ‘prima facie’ 
rule does not prevail in this circuit 
upon motion to dismiss in nonjury 
cases after conclusion of plaintiff’s 
evidence. The adjudication of the 
court in such a case is upon the mer¬ 
its after weighing the evidence ac¬ 
cording to the appropriate stand¬ 
ards.” 

U.S.—Defense Supplies Corp. v, Law¬ 
rence Warehouse Co., D.C.Cal., 67 
F.Supp. 16, 21, affirmed, C.C.A., 

164 F.2d 773, set aside on other 
grounds 168 F.2d 199, vacated on 
other grounds 69 S.Ct. 762, 336 U.S. 
631, 93 L.Ed. 931, rehearing denied 
69 S.Ct. 1151, 337 U.S. 921, 93 L.Ed. 
1730. 

(2) A plaintiff who has had full 
opportunity to put on his own case 
and has failed to convince the judge, 
as trier of the facts, of a right to 
relief, has no legal right under the 
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applicable to directing a verdict in a jury case, view- i should give the testimony such weight as the court, 
ing the evidence in its most favorable aspect, but | as the trier of facts and law, thinks it is worth. 

2. Findings of Fact and Conclusions of Law 


§ 1036. In General 

Under Rule 52 (a), the district court is required, in 
actions tried on the tacts without a jury, or with an ad¬ 
visory jury, to find the facts specially and state sep¬ 
arately its conclusions of law, and an opinion Is no 
longer necessary. 

Under Federal Rules of Civil Procedure, Rule 52 
(a), 28 U.S.C.A., the district court is required, in 
actions tried on the facts without a jury, or with an 
advisory jury, to find the facts specially and state 
separately its conclusions of law."^! This Rule is 

valid,'^^ mandatory, ^Lxid as binding on the district 

court as would be a statute in the same terms 
and, by virtue of the statute authorizing the supreme 
court to make the Rules of Civil Procedure, all laws 
in conflict therewith are of no further force or ef> 
fect.'^^ 


Although the Rule relieves litigants of the duty to 
make requests for such findings, as discussed infra 
§ 1044, it does not relieve the court of the duty to 
make special findings of fact and state separate con¬ 
clusions of law;"^ and the district court is without 
authority to dispense with either the findings or 
the conclusions contemplated b}" the Rule,"" even 
though the supreme court may waive findings of fact 
and conclusions of law in a case before it,"^ and even 
though the district court’s determinations of issues, 
if correct, are sufficient to defeat plainnfr’s claim in 
the action. 

The court cannot disregard the Rule on the 
ground that it thinks the policy of the Rule to be 
wrong and the fact that enforcement of the Rule 
may prevent a party from getting an early hearing of 


due process clause to hear defend¬ 
ant’s case, or to compel the court to 
hear it, merely because plaintiff’s 
case IS a prima facie one in jury 
trial sense of the term. 

DC.~-U. S. V. U. S. Gypsum Co, D. 
C., 67 F.Supp. 397, reversed on 

other grounds 68 S.Ct. 525, 333 U. 
S. 364, 92 L.Ed. 746, rehearing 

denied 68 S.Ct. 788, 333 U.S. 869, 
92 L.Ed. 1147. 

70. U.S.—Joseph V. Donover Co., C. 
A.Wash., 261 F.2d 812—Penn-Tex- 
as Corp. V. Morse, C.A.I11., 242 F. 
2d 243—Allred v. Sasser, C.A.Ill, 
170 F.2d 233. 

U. S V. Bartholomew, D.C.Ark., 
137 F.Supp. 700—Henry v. Moore- 
McCormack Lines, D.C.IST.T., 134 
F Supp. 71—Brahms v. Moore-Mc- 
Cormack Lines, D.C.N.T., 133 F. 
Supp. 283—^U. S. V. Borden Co., D. 
C.Ill., Ill F.Supp. 562, affirmed in 
part and cause remanded in part 
on other grounds 74 S.Ct. 703, 347 
U.S. 514, 98 L.Ed. 410. 

Motion for directed verdict compared 
generally see supra § 1034. 

71. U.S.—Mayo v. Lakeland High¬ 
lands Canning Co., Fla., 60 S.Ct. 
517, 309 U.S. 310, 84 L.Ed. 774. 

Johnson v. U. S., C.A.Tex., 256 
F.2d 849—Trentman v. City and 
County of Denver, Colo., C.A., 236 
F.2d 951, certiorari denied 77 S. 
Ct. 265, 352 U.S. 943, 1 L.Ed.2d 239 
—Kweskin v. Finkelstein, C.A.Ill., 
223 F.2d 677. 

Interborough News Co. v. Curtis 
Pub. Co., D.C.N.Y., 127 F.Supp. 

286, affirmed, C.A., 225 F.2d 289— 
U. S. V. Collins, D.C.Va., 78 F. 
Supp. 259—Olds V. Town of Bel- 
leair, D.C.Fla., 41 F.Supp. 453, re¬ 


versed on other grounds, C C A.. 
127 F.2d 83S, certiorari denied 63 
set. 36, 317 U.S. 644, 87 L Ed. 519 
—Gulf Refining Co. v. Hells, D.C. 
La., 36 F.Supp 357—City of New 
Orlean.s v. C. B. Fox Co., D C.La, 
33 F Supp. 194—Meigs v. U. S, 
D.C.Mass., 30 F.Supp 68, affirmed, 
C.C.A, 115 F.2d 13—Schwartz v. 
Hygo Musical Products Co., D.C. 
N.Y., 25 F.Supp. 408. 

Porto Rican American Tobacco 
Co. V. City Bank Farmers Trust 
Co., DC.N.Y., 1 F.R.D. 20 
DC,—Campbell v. Campbell, 170 F. 

2d 809, 83 U.S.App.D.C. 237. 
Improvements in statement of find¬ 
ings of fact and conclusions of law 
see 1 F.R.D. 25, 83. 

72. U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 F.R.D. 224. 

73. U.S.—Kweskin v. Finkelstein, C. 
A,I11., 223 F.2.d 677—Maher v. Hen¬ 
drickson, C.A.I11., 188 F.2d 700— 
Application of Murra, C.C.A.IIL, 
166 F.2d 605—^Dearborn Nat. Cas. 
Co. V. Consumers Petroleum Co., 
C.C.A Ill., 164 F.2d 332. 

U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.y., 2 F.R.D. 224—Hecht, 
Levis & Kahn v. New Zealand Ins. 
Co., D.C.N.Y., 1 F.R.D. 593. 

74. U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 F.R.D. 224. 

75. U.S.—U. S. V. Aluminum Co. of 
America, supra. 

76. U.S.—Mayo v. Lakeland High¬ 
lands Canning Co., Fla., GO S.Ct. 
517, 309 U.S. 310, 84 L.Ed. 774. 

Llewellyn v. Commercial Cas¬ 
ualty Ins. Co., aC.A.Ill., 118 F.2d 
144—Hill V. Ohio Casualty Ins. 
Co., C.C.A.Tenn., 104 F.2d 695. 
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U. S V Aluminum Co. of Amer¬ 
ica, D.C N.Y., 44 F.Supp. 97, cause 
certified and transiei-red see, 6i 
set. 12S1, 322 US 716, SS L Ed. 
1557, and reversed on other 
grounds, C.C.A., 14S F.2d 416— 

Gulf Refining Co. v Heiis, D.C. 
La., 36 F.Supp 357—City of New 
Orleans v. C. B. Fox Co, D.C La., 
S3 F.Supp. 194—Schv/artz v. Hygo 
Musical Products Cn., D.C N Y., 25 
F.Supp. 4OS—Merriam v. Wimpf- 
heimer, D C.N Y., 25 F Supp. 405. 

Hecht, Levis & Kahn v. X^w 
Zealand Ins. Co., D.C.N Y , l F R D. 
593. 

So undei* former Equity Rules 
U.S.—Southwestern Bell T'^iephnne 
Co. V. City of San AntonI'j, Tt:X., 
C.C.A Tex., 75 F.2d S§L>. ceitiorari 
denied City of San Antozuo v. 
Southwestern Bell Telephone Co., 
55 S Ct. S35, 295 U.S. 754, 79 L.Ed. 
169S. 

Waiver 

A party may not waive findings 
of fact by district court. 

U.S.—Lee v. Walworth Co., D.C N. 
Y., 1 P.R.D. 569. 

77. U.S.—U. S. V. Aluminum Co. 
of America, D.C.N.Y., 2 F R D. 224. 

78. U.S.—^Westley v. Southern Ry. 
Co., C.AS.C., 250 F.2d ISS, rehear¬ 
ing denied 252 F.2d 79. 

U. S V. Aluminum Co. of Ameri¬ 
ca, D.C.N.Y., 2 F.R.D. 224. 

D.C.—Hurwitz v. Hurwitz, 136 F.2d 
796, 78 U.S.App.D.C. 66, 14S A.L.R. 
226. 

79. U.S.—U. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 F.R.D. 224. 

30. U.S.—U. S, V. Aluminum Co. of 

America, D.C.N.Y., 2 F.R.D. 224. 
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an appeal will not justify the court in refusing to 
obey it,^^ 

The correct finding of facts is fully as important 
as the application of the correct legal rules to the 
facts as found.s^ 

What constitutes action tried on facts/^ Under 
Rule 52 (a), requiring findings of fact and conclu¬ 
sions of law in all actions ‘^tried on the facts’^ with¬ 
out a jury, a case has been ‘^tried on the facts'^ when 
plaintiff^s evidence, weighed by the judge, has been 
found insufficient.^^ 

Jtiry trial. The Rule does not authorize the find¬ 
ing of facts by the court when a case has been tried 
with a jury;S^ and conclusions of law and findings 
of fact are inappropriate and unnecessary in an ac¬ 
tion tried before a jury,^^ unless it is an advisory 

jury. 

Necessity of opinion. Since the adoption of the 
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Federal Rules of Civil Procedure, Rule 52, 28 U.S.C. 
A., requiring the court in a trial without a jury to 
make findings of fact and conclusions of law, a con¬ 
sidered opinion is unnecessary in a nonjury case;®'^ 
and the place of the opinion must be taken by the 
formal findings of fact and the conclusions of law 
separately stated.33 

The effect of an opinion containing findings of 
fact and conclusions of law is discussed infra § 1049. 

Under Conformity Act. Under the Conformity 
Act, which was superseded by the Federal Rules of 
Civil Procedure, as discussed supra § 26, the federal 
courts were held to be governed by the state practice 
with respect to the time for requests for findings 
and declarations of law in trials by the court without 
a jury.39 However it was held that the federal 
courts were not governed by state practice with re¬ 
spect to the making of special findings by the court 
on waiver of jury and the effect thereof, and that 


^1. U.S.-r-U. S. V. Aluminum Co. of 

America, D.C.N.Y., 2 F.R.D. 224. 

^2. U.S.—U. S. V. Forness, C.C.A. 

N.Y., 125 F.2d 928, certiorari de¬ 
nied City of Salamanca v. U. S., 
i62 S.Ct. 1293, 316 U.S. S94, 86 L.Ed. 
-1764. 

i53. D.C.—rlJ. S. V. U. S. Gypsum Co., 

D.C., 67 F.Supp. 397, reversed on 
other grounds 68 S.Ct. 525, 333 U. 
S. 364, 92 L.Ed. 746, rehearing de¬ 
nied 68 S.Ct. 788, 333 CJ.S. 869. 92 
L.Ed. 1147. 

64. U.S.—Hamilton Foundry & 

Hach. Co. V. International Holders 
^ Foundry Workers Union of 
North America, C.A.Ohio, 193 F.2d 
209, certiorari denied 72 S.Ct. 1060, 
343 ' U.S. 966. 96 L.Ed. 1363. 

U.S.—Kelly y. Shamrock Oil & 
Gas Corp., C.A.Tex., 171 F.2d 909, 
certiorari denied 69 S.Ct. 1159, 337 
U.S. 917, 93 L.Ed. 1727, rehearing 
denied 69 S.Ct. 1513, 337 U.S. 950, 
93 L.Ed. 1752. 

i86. U.S,—Pan-Ara Southern Corp. v. 
Cummins, D.C.Tenn,, 156 F.Supp. 
673, cause remanded on other 
grounds, C.A., 249 F.2d 955. 
rindings not requested 

Where plaintiffs did not request 
court to make findings and case was 
in fact tried to a jury, plaintiffs 
could not complain tfiat trial court 
failed to make appropriate findings 
on a particular question. 

—Rokey v. Day & Zimmermann, 
C.C.A.Iowa, 157 F.2d 734, certio¬ 
rari denied 67 S.Ct. 1082, 330 U.S. 
842, 91 L.Ed. 1288, rehearing de¬ 
nied 67 S.Ct. 1198, 331 U.S. 864, 91 
L.Ed. 1869. 

jJury’s verdict deemed advisory 
Where grounds of uncertainty and 
possible conflict .existing between j 


state statutes, rules, equity practice, 
and court decisions on one hand, and 
Federal Rules 38, 39 and 52 (a) on the 
other, lent plausibility to suggestions 
that jury's verdict should be treated 
as advisory only, court would make 
findings of fact and conclusions of 
law. 

U S —^Pan-Am Southern Corp. v. 
Cummins, D.C.Tenn., 156 F.Supp. 
673, cause remanded on other 
grounds, C.A., 249 F.2d 955. 

87. U.S.—Gallon Iron Works & Mfg. 
Co. V. Buffalo-Springfield Roller 
Co., D.C.Ohio, 108 F Supp. 811, 
amended on other grounds, C.A., 
215 P.2d 686—Petersime Incubator 
Co. V. Bundy Incubator Co., D.C. 
Ohio. 43 F.Supp. 446, affirmed, C.C. 
A., 135 P.2d 580, appeal dismissed 
64 S.Ct. 24, 320 U.S. 805, 88 L.Ed. 
487—^Pennsylvania Co. for Ins. on 
Lives & Granting Annuities v. Cin¬ 
cinnati & L. E. R. Co., D.C.Ohio, 
43 F.Supp. 5—Profilm Corporation 
V. Blumenstock, D.C.N.Y., 31 F. 

Supp. 239—Scovill Mfg. Co. v. U. 
S. Electric Mfg. Corporation, D.C. 
N.Y., 31 F.Supp. 115—Central B. 
Co. of New Jersey v. Central Han¬ 
over Bank & Trust Co., D.C.N.Y., 29 
F.Supp. 826—Partridge v. Ainley, 
D.C.N.Y., 28 F.Supp. 472—Penmac 
Corporation v, Esterbrook Steel 
Pen Mfg. Co., D.C.N.Y., 27 F.Supp. 
86, reversed on other grounds, C. 
C.A., 108 F.2d 695—Blessing v. Con¬ 
solidated Trimming Corporation, D. 
C.N.Y., 26 F.Supp. 112. 

Necessity for opinion generally see 
Courts § 217 b. 

Necessity and sufficiency of opinions 
or findings in actions against Unit¬ 
ed States see United States § 205. 
Earlier practice 

District court should state grounds 
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of decision as to both facts and law, 
particularly when decree enjoins en¬ 
forcement of state law or action of 
state officials thereunder. 

U.S.—Public Service Commission of 
Wisconsin v. Wisconsin Telephone 
Co., Wis, 53 S.Ct. 514, 289 U.S. 67, 
77 L.Ed. 1036. 

83. U.S.—Life Savers Corp. v. Cur¬ 
tiss Candy Co., C.A.I11., 182 F.2d 4. 

Galion Iron Works & Mfg. Co. 
V. Buffalo-Springfleld Roller Co., D. 

C. Ohio, 108 F.Supp. 811, amended 
on other grounds, C.A., 215 F.2d 
686—Petersime Incubator Co. v. 
Bundy Incubator Co., D.C.Ohio, 43 
F.Supp. 446—Pennsylvania Co. for 
Ins. on Lives & Granting Annui¬ 
ties V. Cincinnati & L. B. R. Co., 

D. C.Ohio, 43 F.Supp. 5—Profilm 

Corporation v. Blumenstock, D.C. 
N.Y., 31 F.Supp. 239—Scovill Mfg. 
Co. V. U. S. Electric Mfg. Corpora¬ 
tion, D.C.N.Y., 31 F.Supp. 115— 

Central R. Co. of New Jersey v. 
Central Hanover Bank & Trust Co., 
D.C.N.Y., 29 F.Supp. 826—Partridge 
V. Ainley, D.C.N.Y., 28 F.Supp. 472 
—^Penmac Corporation v. Ester- 
brook Steel Pen Mfg. Co., D.C.N.Y., 
27 F.Supp. 86, reversed on other 
grounds, C.C.A., 108 F.2d 695— 

Blessing v. Consolidated Trimming 
Corporation, D.C.N.Y., 26 F.Supp. 
112 . 

89. U.S.—^U. S. Fidelity & Guaranty 
Co. V. Jaeger Mfg. Co., C.C.A.Kan., 
1 F.2d 975. 

90. U.S.—Burke Grain Co. v. St. 
Paul-Mercury Indemnity Co., C.C. 
A.S.D., 94 F.2d 458, certiorari de¬ 
nied Burke Grain Co. v. St. Paul 
Mercury-Indemnity Co. of St. Paul, 
58 S.Ct. 765, 303 U.S. 661, 82 L. 
Ed. 1120—^Day-Gormley Co. v. Na¬ 
tional City Bank of New York, C. 
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it was not necessary for the court to rule on specific 
questions or conclusions of law presented by the 
parties,even though the state practice required 

such a ruling.^2 

§ 1037. Nature and Purpose 

The purpose of the Rule requiring the court to find 
facts specially and state separately its conclusions of 
law is, in part, to aid the appellate courts in their re¬ 
view of district court decisions by affording a clear 
understanding of the basis of the decision; and the 
-purpose of the finding is to tell the appellate court how 
the decision was reached and to distill from the evi¬ 
dence the pertinent facts to which the rules of law may 
be applied. 

The purpose of Rule 52 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., imposing the duty on 
the trial court in actions tried without a jury to find 
facts specially and state separately its conclusions 
'Of law thereon, is, in part, to aid the appellate courts 
in their review of district court decisions by afford¬ 


ing a clear understanding of the basis of the decision 
of the trial court.^3 Under the law prior to the 
adoption of the Federal Rules of Civil Procedure, 
whether the findings by the trial court in an action 
tried without a jury should be special or general rest¬ 
ed in the discretion of the court.^'^ The findings of 
the court had the same effect as a jury's verdict.®^ 

Nature and purpose of findings of fact. The pur¬ 
pose or province of the findings required by the Rule 
is, in general, to tell someone else how the court 
reached its decision,^® particularly, the prospective 
appellate courts.Also the purpose or office of a 
finding of fact is to distill from the evidence the 
pertinent facts to which the relevant rules of law 
may be applied.^^ A finding of fact is not the goal 
of the judicial process, nor is it the relief which a 
court of justice accords a litigant it is merely an 
intermediate step in the judicial process of decid¬ 
ing a controversy.! 


C.A.N.Y , 89 F.2d 703, certiorari de¬ 
nied Day-Gormley Leather Co. v. 
National City Bank of New York, 
58 set 39, 302 U.S. 719. 82 L.Ed. 
555—Jones v. U. S., Neb., 135 P. 
518, 68 C.C A. 68. 

91. U.S.—Ommen v. Talcott, D.C.N. 

T. , 175 F. 261, reversed on other 
grounds 188 P. 401, 112 C.C.A. 239. 

25 C.J. p 820 note 65. 

92. U.S.—Jones v, U. S., Neb., 135 
P. 518, 6S CC.A. 68. 

25 C.J. p 820 note 66. 

93 . U.S.—Cross v. Pasley, C.A.Mo,, 
267 F.2d 824—Skelly Oil Co. v. Hol¬ 
loway, C.A.Mo, 171 P.2d 670—Hos- 
siter v. Vogel, C.C.A.N.Y., 148 P.2d 
292—Continental Illinois Nat. Bank 
& Trust Co. of Chicago v. Ehrhart, 
C.C.A Tenn., 127 P.2d 341—Tulsa 
City Lines v. Mains, C.C.A.Okl., 
107 F.2d 377. 

Matyas v. Feddish, D.C Pa., 4 P. 
R.D. 385—U. S. V. Institute of 
Carpet Manufacturers of Ameri¬ 
ca, D.C.N.Y., 1 FR.D. 636. 

D.C.—Goodacre v. Panagopoulos, 110 
F.2d 716, 72 App.D.C. 25. 

Equity Rules, Rule 70^2, was also 
intended to aid appellate courts by 
affording them a clear understand¬ 
ing of the basis of the decision be¬ 
low. 

D.C.—Shellman v. Shellman, 95 F.2d 
108, 68 App.D.C. 197. 

94 . U.S.—Motter v. Wallace, C.C.A. 
Kan., 72 F.2d 678—U. S. v. Kelly, 
C.C.A Ga., 68 F.2d 312—St. Joseph 
Loan & Trust Co. v, Studebaker 
Corporation, C.C.A.Ind., 66 P.2d 151, 
certiorari denied 54 S.Ct. 209, 290 

U. S. 699, 78 LEd. 601—Hendrie v. 
Turpen. C.C.A.Wyo., 50 F.2d 1049. 

Virginia & West Virginia Coal 
Co. V. Charles, P.C.Va., 251 F. 83, 
affirmed 254 P. 379, 165 C.C.A, 699, 


error allowed 255 P. 992, 167 C.C. 
A. 671, and error dismissed 40 S. 
Ct. 345, 252 U.S 569, 64 L.Ed. 720. 
Special findings thought advisable 
However, it was thought advisable 
for judge to make special findings 
even though he was not required to 
do so. 

U.S.—Chesapeake & O. Ry. Co. v. 
Indiana Fibre Products Co., C.C.A. 
Ind , 75 F.2d 193. 

G-eneral finding required 
Where there were no special find¬ 
ings, general finding to support judg¬ 
ment was required. 

U.S.—^Day-Gormley Co. v. National 
City Bank of New York, C.C.A.N. 
Y., 89 P.2d 703, certiorari denied 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 58 
S.Ct. 39, 302 U.S. 719, 82 L.Ed. 
555. 

Order held “general finding” 

Order of court dismissing com¬ 
plaint and order directing entry of 
judgment amounted to “general find¬ 
ing ' sufficient to support judgment 
for defendant. 

U.S.—Day-Gormley Co. v. National 
City Bank of New York, C.C.A. 
N.Y., 89 P.2d 703, certiorari denied 
Day-Gormley Leather Co. v. Na¬ 
tional City Bank of New York, 
58 S.Ct. 39, 302 U.S. 719, 82 L.Ed. 
555. 

G-eneral finding unchangeable 

Findings by court of fact could 
not be both general and special, and 
where court made general finding 
and Judgment was entered thereon, 
it could not, at another term, change 
record and make finding a special 
one in order to enable parties to 
present questions on review which 
they otherwise could not have pre¬ 
sented. So, where court, at close of 

405 


evidence, made general finding for 
plaintiff and subsequently entered 
judgment thereon, and no opinion 
was filed during term which could 
be amended to constitute special 
findings of fact, and defendant, at 
subsequent term, moved for certain 
special findings and rulings of law, 
court could not permit filing of such 
findings nunc pro tunc as of pre¬ 
vious term. 

U.S.—Inland Irving Nat. Bank of 
Chicago v. American Flange & Mfg. 
Co., C.C.A.Ill., 75 F.2d 533. 

95. U.S.—Robinson v. Bowe, C.C.A. 
S.D., 73 F.2d 238. 

96. U.S.—Carpenters Union, Local 
131 V. Cisco Const. Co., C.A.Wash, 
266 F.2d 365. 

97. U.S.—Heikkila v. Barber, D.C. 
Cal., 164 FSupp. 587. 

D.C.—^Hurwitz V. Hurwitz, IS 6 P.2d 
796, 78 U.S.App.D.C. 6G, 148 A.L.R. 
226. 

98. U.S.—U. S. V. 15.3 Acres of 
Land in the City of Scranton, Pa., 
D.C.Pa., 154 F.Supp. 770. 

To determine rules of law applica¬ 
ble 

Office of the “finding of fact" is 
to distill from the evidence adduced 
at trial of a disputed issue the per¬ 
tinent facts which must be known 
by the court in order to enable it to 
determine and apply the relevant 
rules of law and thereupon to grant 
appropriate relief to the litigants. 
U.S.—^Hartford-Empire Co. v. Shaw- 
kee Mfg. Co., C.C.A.Pa,, 147 F.2d 
532. 

99. U.S.—^Hartford, Empire Co. v. 
Shawkee Mfg. Co., supra. 

1 . U.S.—^Hartford-Empire Co. v. 

Shawkee Mfg, Co., supra. 
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While different in other respects, the Rule is not 
substantially unlike the former Equity Rules, Rule 
70V2> in its requirements with respect to the making 
of findings and conclusions.^ 

The effect of findings of fact and conclusions of 
law as replacing the opinion of the court is discussed 
supra § 1036. 

§ 1038. Necessity as to Particular Questions 

A finding of fact Is required on every material issue, 
but the district court is not required to make findings 
of fact as to all the facts presented. 


Under Rule 52 (a) a finding of fact is required on 
every material issue,^ that is, on all facts essential 
to entitle a party to judgment.'^ However, the Rule 
does not require the district court to make findings 
of fact as to all the facts presented;^ and, as appears 
infra § 1051, the court need only find the ultimate 
facts and need not find evidentiary facts. 

A determination that plaintiff had failed to prove 
the allegations of the complaint is not a finding of 
fact, but a conclusion of law;^ and it is required to 
be supported by findings of fact.'^ 


2. US—Tulsa City Lines v. Mains, 

C. G.AOkL, 107 F.2d 377. 

Under Eq.tiity Knles, Rule 70^ 

(1) Court was required to set 
down its finding’s of fact and con¬ 
clusions of law in accordance there¬ 
with. 

U S.—Oil Shares v. Commercial 
Trust Co. of New Jersey, N.J., 58 
S.Ct. 1059, 304 U.S. 551, 82 L.Ed 
1522. 

(2) Rule required court to present 
findings of fact on vital matters in 
more definite way than formerly. 
V.S.—National Fertilizer Ass’n v. 

Bradley, D.C.S.C., 18 F.Supp. 263, 
affirmed 57 S.Ct. 748, 301 U.S. 17S, 
81 L.Ed. 990. 

(3) Rule was mandatory, and 
hence findings of fact and conclu¬ 
sions of law w’ere filed, notwith¬ 
standing evidence was not oftered on 
either side, findings and conclusions 
being based on pleadings, affidavit, 
and exhibits attached to complaint. 
U.S.—Louisville & N. R. Co. v. U. S., 

D. C.IIL, 10 F.Supp. 185. 

(4) Compliance with Equity Rule 
requiring district court to state fact 
findings and conclusions of law was 
particularly important in an anti¬ 
trust case which came to supreme 
court by direct appeal. 

U.S.—Interstate Circuit v, U. S., Tex., 
58 S.Ct. 768, 304 U.S. 55, 82 L.Ed. 
1146. 

(5) Where specific findings of fact 
and conclusions of law were filed, 
and counsel notified, objection that 
court did not make specific findings 
as to certain particular facts came 
too late where not made until more 
than four months after entry of de¬ 
cree. 

u. S. V. McIntosh. D.C.Va., 3 
F.Supp. 715, appeal dismissed, C. 
C.A., McIntosh v. U. S, 70 F.2d 
507, certiorari denied 55 S.Ct. 101, 
293 U.S. 586, 79 L.Ed. 682. 

(6) Findings and conclusions, sub¬ 
stantially conforming to Rule and 
sufficient to enable circuit court of 
appeals properly to exercise its ap¬ 
pellate jurisdiction, were sufficient. 
U.S.—St. Paul Fire & Marine Ins. 


Co. of St. Paul, Minn., v. Tire Clear¬ 
ing House, C.C.A.Mo., 58 F.2d 610. 

(7) Findings were held not to com¬ 
ply with Rule. 

US—Siano v. Helvering, C.C.A.N.J., 
79 F.2d 444. 

3. U.S.—Major Appliance Co, v. Gib¬ 
son Refrigerator Sales Corp., C.A. 
Tex., 254 F.2d 497—Stone v. Far- 
neli, C.A.CaI., 239 F.2d 750—Kwes- 
kin V. Fmkelstein, C.A.IIL, 223 F. 
2d 677—Smith v. Dental Products 
Co., C,C.A.I11., 1G8 F.2d 516. 

4. U.S.—Louisville Taxicab & 

Transfer Co. v. Yellow Cab Trans¬ 
it Co., D.C.Ky., 58 F.Supp. 950. 

Pindings of fact lihe special verdict 
All the facts essential to entitle 
a party to judgment must be found 
by district court, since findings of 
fact are like a special verdict and a 
judgment rendered on a special find¬ 
ing that fails to find all the essen¬ 
tial facts is erroneous. 

U.S.—Hubshman v. Louis Keer Shoe 
Co., C.C.A.I11., 129 F.2d 137. 
Essential findings lacking 

(1) In action for personal services 
where there was no finding that serv¬ 
ices for which recovery was granted 
were in reliance on the claimed 
promise of defendant, findings did 
not support a judgment for plain¬ 
tiff. 

U.S,—Gindorff v. Prince, C.A.N.Y., 
189 P.2d 897. 

(2) District court, having found 
that times for delivery of goods un¬ 
der sale contract were indefinitely 
extended by parties’ agreement, 
should have found whether such ex¬ 
tensions were duly terminated and, 
if so, when, and absence of such find¬ 
ing required reversal of judgment for 
plaintiffs in buyers’ suit for breach 
of contract by seller’s failure to de¬ 
liver and remand of cause for fur¬ 
ther proceedings on question of dam¬ 
ages. 

U.S.—^McClure v. O. Henry Tent & 
Awning Co., C.A,I11., 184 F.2d 636. 

(3) In action to recover money 
allegedly lent, where there was evi¬ 
dence showing that various sums 
totaling approximately one thousand 
dollars were advanced by plaintiff to 
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■ defendant or to others in his behalf 
pursuant to oral agreement for re¬ 
payment between Jan, 1, 1912, and 
Oct. 30, 1942, trial court should have 
made specific finding as to the claim 
for one thousand dollars, even in 
absence of request therefor. 

D.C.—Cafritz v. Koslow, 167 F.2d 
749, 83 U.S.App.D.C. 212. 

5. U.S.—Weber v. McKee, CATex., 
215 F.2d 447—Carr v. Yokohama 
Specie Bank Limited, of San Fran¬ 
cisco, C.A.Cal., 200 F 2d 251—Nor¬ 
wich Union Indeni. Co, v. Haas, 
CA.I11., 179 F.2d 827—Skelly Oil 
Co. V. Holloway, C.A.Mo., 171 F.2d 
670. 

Louisville Taxicab & Transfer 
Co V. Yellow Cab Transit Co., D.C. 
Ky., 5S F.Supp. 950. 

In re Higbee Co., D.C.Ohio, 7 F.R, 
D. 72. 

D.C.—Klimkiewicz v. Westminster 
Deposit & Trust Co., 122 F.2d 957, 
74 App.D.C. 333, certiorari denied 
62 S.Ct. 633, 315 U.S. 805, 86 L.Ed. 
1204. 

Findings held not required 

In action by subcontractors for 
breach of subcontract, once fact of 
breach and prime contractor’s re¬ 
sponsibility for it had been ascer¬ 
tained, court had no occasion to rule 
on subsequent negotiations of par¬ 
ties, and refusal to find that subcon¬ 
tractors had no right to make addi¬ 
tional demands before resuming the 
work was not error. 

D.C.—Merando v. Mathy, 152 F.2d 21, 
80 U.S.App.D.C. 281, certiorari de¬ 
nied 66 S.Ct. 966, 327 U.S. 804, 90 
L.Ed. 1029. 

Effect of failure to make certain find- 
ings 

Fact that findings do not discuss 
propositions sincerely contended for 
does not make them inadequate or 
suggest that such propositions were 
not understood by the court. 

U.S.—Schilling v. Schwitzer-Cummins 
Co., 142 F.2d 82, 79 U.S.App.D.C. 
20 . 

6. U.S.—Kweskin v. Fmkelstein, C. 
A.I11., 223 F.2d 677. 

7. U.S.—Kweskin v. Finkelstein, su¬ 
pra. 
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Negative of fact issues. It is not necessar}^ that 
the trial court make findings asserting the negative 
of each issue of fact raised.^ 

§ 1039. - Matters Not in Issue 

The district court is not required to make findings 
of fact as to admitted allegations or uncontested issues, 
as to matters not pleaded or proved, or in cases tried 
on a stipulation of facts. 

Findings of fact are not to be made in vacuo, but 
only in connection with an issue of fact which is be¬ 
fore the court for adjudication, and after the evi¬ 
dence bearing on that issue has been received and 
considered by the fact finder,^ Thus, the trial court 
is not required to make findings of fact as to admit¬ 
ted allegations or uncontested issues^^ or as to mat¬ 
ter not pleaded or proved.^^ 

Stipulation as to facts. The district court is not 


required to make findings of fact in a case tried 
on a stipulation of facts,since such case is not 
‘‘tried on the facts nor are conclusions of law 
required in such a case.^*^ 

§ 1040. - Motions; Dismissal 

Findings of fact and conclusions of law are un¬ 
necessary on decisions of motions other than motions 
for involuntary dismissal on the merits. 

Under the express provision of Rule 52 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., find¬ 
ings of fact and conclusions of law are unnecessary 
on decisions of motions other than motions under 
Rule 41 (bj for involuntary dismissal on the mer- 
its.^^ However, under the express provisions of 
Rule 41 (b), if the court, on a motion for involuntary 
dismissal, renders judgment on the merits against 
plaintiff, it must make the findings which Rule 52 


8. U.S.—'Weber v. McKee, C.A.Tex., 
215 F.2d 447. 

D.C.—Schilling* v. Schwitzer-Cummins 
Co., 142 F.2d 82, 79 U.S.App.D.C. 
20 . 

Contentions negatived by affirmative 
facts found 

It IS not necessary for the court to 
make findings asserting negative of 
each issue raised, but it is sufficient 
if special affirmative facts found by 
court, construed as a whole, negative 
each rejected contention. 

U.S.—Carr v. Yokohama Specie Bank 
Limited, of San Francisco, C.A. 
Cal., 200 F.2d 251. 

Finding held unnecessary 

Where on former appeal sole ques¬ 
tion was whether trial court was in 
error in refusing to issue order to 
show cause why District Director of 
Immigration and Naturalization was 
not in contempt of injunctive order 
which had restrained him from 
amending alien’s delivery bond, and 
on remand sole problem was wheth¬ 
er damages were required to be 
awarded as of right, and no damage 
was proved by alien, a negative find¬ 
ing to that effect was unnecessary. 
U.S.—Vanish v. Barber, C.A.Cal., 232 
F.2d 939. 

9. U.S.—Douds V. Local 1250, Retail 
Wholesale Dept. Store Union of 
America, CIO, C.A.N.Y., 170 F.2d 
695—^Hartford-Empire Co. v. Shaw- 
kee Mfg. Co., C.C.A.Pa., 147 F.2d 
532. 

10. U.S.—^Mah Toi v. Brownell, C.A. 
Cal., 219 F.2d 642, certiorari denied 
76 S Ct. 49, 350 U.S. 823, 100 L.Ed. 
735 —Douds V. Local 1250, Retail 
Wholesale DepL Store Union of 
America, CIO. C.A.N.Y., 170 F.2d 
695—Fontes v. Porter, C.C.A.Cal., 
156 F.2d 956. 

U. S. Trust Co, of New York v. 
Sears, D.C.Conn., 29 F.Supp. 643. 


Admission of value 

Where plaintiff in action for con¬ 
version of trailer had right to rely 
on defendant’s admission of value in 
his answer and was under no duty to 
adduce evidence to prove the four 
thousand dollar valuation found by 
court, court did not err in overrul¬ 
ing defendant’s motion for finding 
in favor of defendant at close of 
plaintiff’s case, on ground that plain¬ 
tiff at that time had presented no 
evidence of value of trailer at time 
of conversion. 

U.S.—Freedom Nat. Bank v. North¬ 
ern Ill. Corp., C.A.I11., 202 F.2d 
601. 

Allegations accepted as true 

If there is no dispute between the 
parties about facts, allegations of 
complaint may be accepted as true, 
thus eliminating the necessity of 
formal findings as required by Fed¬ 
eral Rule. 

U.S.—Carpenters’ Dist. Council, De¬ 
troit, Wayne and Oakland Coun¬ 
ties and Vicinity, of United Broth, 
of Carpenters and Joiners of 
America, AFL-CIO v. Cicci, C.A. 
Mich., 261 F.2d 5. 

Jurisdictional amount 

Where complaint, in action based 
on alleged violation of antitrust laws, 
and for imfair competition, alleged 
that amount in controversy exceeded 
jurisdictional amount, which allega¬ 
tion was not disputed, and depositions 
and nature of action plus allegations 
of complaint were sufficient to show 
that suit involved more than juris¬ 
dictional amount, finding that there 
was no violation of antitrust laws 
did not deprive court of jurisdiction 
for want of affirmative finding that 
jurisdictional amount was involved. 
U.S.—Sprague Elec. Co. v. Cornell- 
Dubilier Elec. Corp., D.C.Del., 62 F. 
Supp. 1. 


11. Defense interposed on final hear¬ 
ing 

In action for unpaid overtime com¬ 
pensation under Fair Labor Stand¬ 
ards Act, employer who had neither 
pleaded nor proved defense of good 
faith under Portal-to-Portal Act of 
1947, and who, with its proposed find¬ 
ings of fact and conclusions of law, 
submitted in connection with final 
hearing, for the first time interposed 
additional defense under Portal-to- 
Portal Act, was not entitled to rul¬ 
ing in its favor on such defense. 

U.S.—^Fletcher v. Grmneli Bros., D.C. 
Mich., 78 F.Supp. 339. 

12. No genuine issue 

Where there was no genuine issue 
raised as to any material facts in 
case tried to court, without inter¬ 
vention of a jury and on a stipula¬ 
tion of facts, court was not required 
to make findings. 

U.S.—Jones v. New York Cent. R. 
Co., C.A.Ohio, 182 P.2d 326, certio¬ 
rari denied 71 S.Ct. 78, 340 U.S. S50, 
95 L.Ed. 623. 

13. U.S.—Somers Coal Co. v. U. S., 
D.C.Ohio, 2 F.R.D. 532. 

14. U.S.—Somers Coal Co. v. U. S., 
supra. 

15. U.S.—^Magidson v. Duggan, C.A. 
Mo., 180 F.2d 473, certiorari de¬ 
nied 70 S.Ct. 1000, 339 U.S. 965, 94 
L.Ed. 1374. 

Somers Coal Co. v. U. S., D.C. 
Ohio, 2 F.R.D. 532. 

Motion as to service of process 
It is not necessary that trial court 
make findings of fact and conclu¬ 
sions of law on disposition of mo¬ 
tion to quash, vacate, and set aside 
service of process on ground *,hat 
defendant is not amenable to service 
of process. 

U.S.—Republic Supply Corp. v. Lewyt 
Corp., D.C.Mich., 160 F.Supp, 949. 
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(a) requires,IS although in some cases prior to the 
1948 amendment of the Rule it was held that no find¬ 
ings of fact were necessary.^'^ 

More specifically, if the court sitting without a 
jury decides, on a motion to dismiss under Rule 41 

(b) , that on the facts and the law plaintiff has shown 
no right to relief, the court must, under Rule 52 (a), 
make conclusions of law^s as well as findings of 
fact,and must direct the entry of the appropriate 
judgment, which is a judgment of dismissal on the 
merits.20 However, where the determination on a 
motion to dismiss is not for an involuntary dismiss- 
al,2i or where the determination on a motion to 
dismiss is not an adjudication on the merits,22 the 
requirements of Rule 52 do not apply. 

Cases tried on questions of law only. It has been 
held that where, on a motion to dismiss, the case is 
not tried on the facts, but merely on questions of 
law, findings of fact are unnecessary.23 Thus, find¬ 
ings of fact were held unnecessary where, on a mo¬ 
tion to dismiss, the facts were deemed admitted by 
the motion and the only issues to be determined by 
the trial court were questions of law.24 


§ 1041. Actions or Proceedings in Which Re¬ 
quired 

Findings of fact and conclusions of law are required 
in every action tried on the facts without a jury, that 
is, when the decision turns on questions of fact, as dis¬ 
tinguished from questions of law. 

Rule 52 (a) of the Federal Rules of Civil Proce* 
dure, 28 U.S.C.A., requiring the court to make find¬ 
ings of fact and conclusions of law, applies to every 
action tried on the facts without a jury;25 and, gen¬ 
erally speaking, findings should be made in connec¬ 
tion with decisions of the district court when the de¬ 
cision turns on questions of fact, as distinguished 
from questions of law.^S The Rule applies in all 
nonjury cases, whether or not appealed and if 
adherence to the Rule is objectionable, the sole rem¬ 
edy, if any, is through application to the supreme 
court to release the district court from observing it in 
the particular case.28 

Actions testing propriety of administrative find¬ 
ings, Where the question before the district court 
is whether or not the findings of an administrative 
board or agency are based on substantial evidence, 
the court is not required, 29 and lacks the power,2O' 


16. U.S.—^Makowsky v. Povlick, C.A. 
Pa., 262 P.2d 13—Bach v. Friden 
Calculating- Mach. Co., C.C.A.Ohio, 
148 P.2d 407. 

Interborough News Co, v, Cur¬ 
tis Pub. Co., D.C.N.T., 127 F.Supp, 
286, affirmed, C.A., 225 P.2d 289— 
Chanady v. Detroit Sheet Metal 
Works, D.C.Mich., 64 F.Supp. 580, 
affirmed, G.C.A., 158 F,2d 7 99, cer¬ 
tiorari denied 67 S.Ct. 1095, 330 
U.S. 850, 91 L.Ed. 1294. 

17. U.S.—Schad v. Twentieth Cen¬ 
tury-Fox Film Corporation, C.C.A. 
Pa., 136 F.2d 991. 

Public Service Commission of 
State of New York v. U. S., D.C.N. 
Y., 50 F.Supp. 497, reversed on oth¬ 
er grounds City of Yonkers v. U. 
S., 64 S.Ct. 327, 320 U.S. 685, 88 D. 
Ed. 400, mandate stayed 64 S.Ct. 
633. 

Bowles V. John Wanamaker Phil¬ 
adelphia, D.C.Pa., 5 F.R.D. 53. 

18. D.C.—^U. S, V. U. S. Gypsum 
Co., D.C., 67 F.Supp. 397, reversed 
on other grounds 68 S.Ct. 525, 333 
U.S. 364, 92 L.Ed. 746, rehearing 
denied 68 S.Ct. 788, 333 U.S. S69, 
92 L.Ed. 1147. 

Dismissal of complaint as adjudica¬ 
tion on merits see supra § 1034. 


19. D.C.—U. 

Co., supra. 

S. 

V. U. 

S. 

Gypsum 

20. D.C.—U. 

Co., supra. 

S. 

V. U. 

s. 

Gypsum 


21. Plaintiff’s motion for voluntary 
dismissal with prejudice 
U.S.—Rose V. Bourne, Inc., D.C.N.Y,, 
172 F.Supp. 536. 


22. U.S.—^National Broadcasting Co 
V. U S., D.C.N.Y., 44 F.Supp. 68S, 
reversed on other grounds 62 S.Ct. 
1214, 316 U.S. 447, 86 L.Ed. 1586 
and Columbia Broadcasting Sys¬ 
tem V. U. S., 62 S.Ct. 1194, 31C U.S. 
407, 86 L.Ed. 1563. 

D.C.—International Standard Elec. 
Corp. V. Kmgsland, 169 F.2d 890, 
83 U.S.App.D.C. 355. 

23. U.S.—^Huffman v. Norfolk & W. 
Ry. Co., D.CVa., 71 F.Supp. 564— 
Pioneer Coal Co. v. W^ard, D.C. 
Ky., 55 F Supp. 625, affirmed, C.C.A., 
146 F.2d 491. 

24. D.C.—Lucking v. Delano, 122 F. 
2d 21, 74 App.D.C. 179—Thomas 
V. Peyser, 118 F.2d 369, 78 App. 
D.C. 155. 

25. U.S.—Tobin v. Anthony-Williams 
Mfg. Co., C.A.Ark., 196 F.2d 547— 
Bach V. Friden Calculating Mach. 
Co., C.C.A.Ohio, 148 F.2d 407— 
Selby Oil & Gas Co. v. Railroad 
Commission of Texas, C.C.A.Tex., 
128 F.2d 334, reversed on other 
grounds 63 S.Ct. 1114, 319 U.S. 348, 
87 L.Ed. 1443, rehearing denied 63 
S.Ct. 1443, 320 U.S. 214, 87 L.Ed. 
1851. 

Particular actions 

(1) Action for fraud based on de¬ 
fendants’ sale of residential realty 
to plaintiffs. 

U.S.—Stone v. Parnell, C.A.Cal., 239 
F.2d 750. 

(2) Action by seaman for mainte¬ 
nance, cure, and wages. 

U.S.—Jones v. Waterman S. S. Corp., 
aC.A.Pa., 155 F.2d 992. 
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(3) Libel involving seizure for con¬ 
demnation of tablets under Pure 
Food and Drug Act. 

U.S.—U. S. V. Fifty-Nine Tubes, More 
or Less, of Lutein Tablets, D.C. 
N.T., 32 FSupp. 958. 

26. U.S.—Hook V. Hook & Acker¬ 
man, Inc., C.A.Pa., 213 F.2d 122. 

27. U.S.—U. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 P.R.D. 224. 

Contra Lee v. Walworth Co., D.C.N. 
Y., 1 F.R.D. 569. 

28. U.S.—^U. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 FRD. 224. 

Dismissal of petition denied 

Where district court desired to 
make findings of fact and conclu¬ 
sions of law in nonjury equity anti¬ 
trust case after the reading of its 
oral opinion deciding principal mat¬ 
ters in issue, government’s motion 
for entry of a final order dismissing 
the petition in accordance with the 
oral opinion without waiting for find¬ 
ings, so as to enable government to 
appeal immediately without further 
delay on that account, was denied, 
since the appeal would deprive dis¬ 
trict court of authority to make the 
findings. 

U.S.—U, S. V. Aluminum Co. of 
America, supra. 

29. U.S.—State of Illinois v. U. S., 
D.C.Ill., 146 F.Supp. 195, modified 
on other grounds 78 S.Ct. 304, 355 
U.S. 300, 2 L.Ed.2d 292—Despatch 
Shops V. Railroad Retirement Bd., 
D.C.N.Y., 60 F.Supp. 106, affirmed, 
C.C-A., 154 P.2d 417. 

30. U.S.—In re Chicago, M., St. P. 
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to make findings of fact as contemplated by the 
Rule, 

Summary proceeding to enforce subpoena. Find¬ 
ings have been held not to be required in a summary 
proceeding to compel compliance with a subpoena 
duces tecum issued by an administrative agency. 

I 1042. - Proceedings for Injunctions 

Under the express provision of Rule 52 (a), the dis¬ 
trict court, in granting or refusing interlocutory injunc¬ 
tions, is required to set forth the findings of fact and 
■conclusions of law which constitute the grounds of its 
action. 

Under the express provision of Rule 52 (a) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., the 
■district court, in granting or refusing interlocutory 
injunctions, is required to set forth the findings of 
fact and conclusions of law which constitute the 
grounds of its action.^2 If it appear that substan¬ 
tial questions of law and fact exist, and irreparable 
injury to one party may be prevented by the injunc¬ 
tion without undue inconvenience and loss to the 
■other, an interlocutory injunction may be issued 
without attempting to settle either the facts or the 
law of the case;^^ and findings of facts based on ad¬ 
missions in answers and motion to dismiss, and made 


without any evidence having been taken, are unnec¬ 
essary.^ ^ 

Where an injunction is not based on factual is¬ 
sues, but on administrative practices, the court is not 
required to make findings of fact under the Riile.^^ 

Permanent injiinctio7i. While Rule 52 makes no 
specific refererxe to proceedings for permanent in¬ 
junctions,an application for a permanent injunc¬ 
tion, when issues of fact determine whether it should 
be granted or refused, comes within the scope of the 
Rule, and findings of fact and conclusions of law 
should be made:^^ and where the court does not 
make findings of fact setting forth the facts on 
which a writ of injunction w^as granted, the writ %vill 
be vacated.^ s 

Dissolution of injunction. The requirement is 
limited to cases where the court grants or refuses 
an injunction, and does not apply on a motion to dis¬ 
solve an injunction.29 

§ 1043. Time for Making 

The trial judge should make and file his findings 
while the evidence is still fresh in his mind, and cer¬ 
tainly before the rendering of the decision. 


& P. R. Co.. C.C.A.I11., 138 F.2d 
433, 

Despatch Shops v. Railroad Re¬ 
tirement Bd., D C.K'.T., 60 F.Supp. 
106, affirmed, C.C.A,, 154 F.2d 417. 

31. U.S.—Smith V. Porter. C.C.A. 
Wash., 158 F,2d 372, certiorari de¬ 
nied 67 S.Ct. 1303, 331 U.S. 816, 91 
LEd. 1266. 

32. U.S.—Carpenters’ Dist. Council, 
Detroit, Wayne and Oakland Coun¬ 
ties and Vicinity, of United Broth. 
of Carpenters and Joiners of Amer¬ 
ica, AFL-CIO V. Cicci, C.A.Mich., 
251 F.2d 5—Pacific Am. Fisheries 
V. Mullaney, C.A.Alaska, 191 F.2d 
137 —^Bowles v. Russell Packing: Co,, 
C.C.A.I11., 140 F.2d 354—Cone v. 
Rorick, C.C.A.Fla., 112 F.2d 894. 

Irreparable injury 

To justify granting- of preliminary 
Injunction, there must be showing 
•of irreparable injury during penden¬ 
cy of action, and a finding of fact to 
•such effect. 

U.S.—Eutectic Welding Alloys Corp. 

V. Zeisel, D.C.K.J., 11 F.R.D. 78. 
Temporary restraining order as pre¬ 
liminary injunction 
Restraining order, which purports 
to be "'temporary” and which is con¬ 
tinued for substantial length of time 
beyond period prescribed by statute 
without consent of party against 
whom order issued and without safe¬ 
guards prescribed by Federal Rule 65 
(b), ceases to be "temporary re¬ 


straining order” within such Rule 
and becomes preliminary injunction 
which cannot be maintained mil ess 
the court issuing injunction sets out 
findings of fact and conclusions of 
law which constitute the grounds for 
such action as required by Rule 52 | 
(a). i 

U.S.—Sims V. Greene, C.C.A.Pa., 160 
F.2d 512. 

■cruder former Equity Rules, Rule 

7oy2 

(1) Although former Rule did not 
embrace decisions on interlocutory 
applications. Rule did not alter dis¬ 
trict court’s duty, in dealing wuth 
interlocutory applications, to make 
statement of facts and conclusions 
of law constituting grounds of deci¬ 
sion. 

U.S-—Public Service Commission of 
Wisconsin v. Wisconsin Telephone 
Co., Wis., 53 S.Ct 514, 289 U.S. 67, 
77 L.Ed. 1036. 

(2) Findings of fact and conclu¬ 
sions of law in injunction suit should 
be filed before, or contemporaneously 
with, the order or decree. 

U.S.—Gibbs V. Buck, Fla., 59 S.Ct 
725, 307 U.S. 66, 83 L.Ed. 1111. 

(3) Where district court set forth 
reasons for granting temporary in¬ 
junction in decision on motion for 
injunction, it was not error not to 
set forth reasons for denying motion 
to dissolve injunction, since Equity 
Rule requiring court to set forth 
findings of fact and conclusions of 
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law in granting or refusing interloc¬ 
utory injunction had no application 
to motion to dissolve interlocutory 
injunction. 

U.S.—Munoz V. Porto Rico Ry. Light 
&. Power Co., C.G.A.Puerto Rico, 83 
P.2d 262, certiorari denied 56 S.Ct. 
955, 298 U.S. 689, 80 L.Ed. 1408. 

(4) Addition of clause "and in 
granting or refusing interlocutory 
injunctions” to Rule requiring court 
of first instance to find facts spe¬ 
cially and state separately its con¬ 
clusions of law in deciding suits in 
equity indicated a previous exclu¬ 
sion. 

U.S.—Siano v. Helvering, D.C.N.J., 13 
F.Supp. 776. 

33. U.S.—Cone v. Rorick, C.C.A. 
Fla., 112 F.2d 894. 

34. U.S.—Cone v. Rorick, supra. 

35. U.S.—Cain v. Bowles, D.C.Or., 

4 F.R.D. 504. 

36. U.S.—Hook V. Hook & Acker¬ 

man, Inc., C.A.Pa., 213 F.2d 122. 

37. U.S.—^Hook V. Hook & Acker¬ 
man, Inc., supra. 

Tribune Review Pub. Co. v. 

Thomas, D.C.Pa,, 153 F.Supp. 486, 
affirmed, C.A., 254 F.2d 883. 

38. U.S.—^Hook V. Hook & Acker¬ 

man, Inc., C.A.Pa.. 213 F.2d 122. 

39. U.S.—Baltimore O. R. Co. v. 

Chicago River & I. R. Co., C.A.IIL, 
170 F.2d 654, certiorari denied 69 
S.Ct. 811, 336 U.S. 944, 93 UEd- 
llOL 
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The trial judge should make and file his findings 
while the evidence is still fresh in his mindri^ Cer¬ 
tainly, they should be made before the rendering of 
the decisionri^ However, the court should not make 
its findings and decision until it has heard all of the 

evidenceri^ 

The court cannot make findings where all that has 
been presented by the parties are affidavits contain¬ 
ing conflicting statements, and in such case the court 
cannot make findings until the conflict is resolved by 
oral testimonyri^ 

§ 1044, Requests for Proposed Findings 

[t is not necessary, under the Rules, that a litigant 
make requests for findings, and it is the duty of the 
court to find the facts specially and state separately its 
conclusions of law thereon without a request therefor. 

Rule 52 (a), of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., which provides that requests for 
findings are not necessary for purposes of review, 


relieves a litigant from the necessity of making re¬ 
quests for findings and it is the duty of the court 
to find the facts specially and state separately its 
conclusions of law’ thereon without request therefor 
by either partyri^ On the other hand, litigants may, 
and indeed should, submit requested or proposed 
findings;^^ and in some districts the practice pre¬ 
vails of requiring attorneys for the successful party 
to prepare and submit proposed findings and con¬ 
clusions, as discussed infra § 1047. 

Where, notwithstanding rendition of an oral deci¬ 
sion in favor of plaintiff, the court is considered 
open for the proposal of special findings by defend¬ 
ant, the trial judge does not abuse his discretion in 
denying a motion to set aside the oral decision made 
for the purpose of enabling defendant to move for 
findings and judgment in his favor in order to pro¬ 
tect his right to a hearing on appeal on the suffix 
ciency of the evidence to support the findings.'^'^ 


40. U S.—U. S. V. Forness, C.C.A. 
N.y., 125 F.2d 928, certiorari de¬ 
nied City of Salamanca v. U, S , 62 
set. 1293, 316 US, 694, 86 L Ed. 
1764. 

41. U S.—^U. S. V. Aluminum Co, of 
America, D.C.N Y., 2 F.R.D. 224. 

Before ralingf on motion for judgr- 
ment 

Under Federal Rule where at close 
of all the evidence in action tried by 
the court without a jury defendant 
moved for judgment, before ruling 
on motion court had duty to make 
and state its findings of fact. 

U.S.—U. S. V. Cushman, C.C.A.Cal., 
136 F 2d 815, certiorari denied 64 
S.Ct. 194i 320 U.S. 786, 88 L.Ed 
473. 

Becision rendered before findings 
made 

Pact that district judge believed 
he could render a just decision by 
giving an oral opinion without deal¬ 
ing with all issues, some of which 
were temporarily put aside for fu¬ 
ture disposition in findings and con¬ 
clusions, would not warrant entering 
final order dismissing the petition 
and thereby sending case to supreme 
court with record incomplete because 
of absence of findings and conclu¬ 
sions, under Rule 52 of Federal Rules 
of Civil Procedure, 28 U.S.C.A.. 

U.S.—^U. S. V. Aluminum Co. of Ajcner- 
ica, D.C.N.Y., 2 F.R.D. 224. 

42. U.S.—Standard Fruit & S. S, Co, 
V. Hampton, C.A.La., 233 F.2d 782. 

Deposition, of material witness 

Trial court committed reversible 
error, under circumstances of case, 
m refusing to defer decision and 
judgment to enable employer to take 
aeposition of material witness. 


' U S.—Standard Fruit & S. S. Co. v. 

Hampton, supra. 

Reconsideration of evidence 

Where trial court intends to decide 
personal injury action for plaintiff on 
theory that last clear chance doc¬ 
trine prevails in Guam and that 
plaintiff can recover although negli¬ 
gent, court is entitled to reconsider 
evidence and make later finding that 
plaintiff is not negligent. 

U.S.—Jones v. Warmee, C.A.Guam, 
225 F.2d 258. 

43. U.S.—Sims V. Greene, C.C.A.Pa., 
161 F.2d 87. 

Eutectic Welding Alloys Corp. v. 
Zeisel, D C.N. J., 11 F R.D. 78. 

44. U.S.—Hill V. Ohio Casualty Ins. 
Co., C.C.A.Tenn., 104 F.2d 695. 

TTiider Equity Rules, Rule 70^ 

(1) Under Equity Rules, Rule 
IQVz, the proper practice was for 
counsel for the prevailing party to 
submit proposed findings to the court 
and to the adverse party, and there¬ 
after a time was to be set in which 
objections and proposed modifica¬ 
tions, eliminations, or additions could 
be submitted and a hearing had and 
the findings settled. 

D.C.—Societe Suisse Pour Valeurs 
De Metaux v. Cummings, 99 P.2d 
387, 69 App.D.C. 154, certiorari de¬ 
nied Societe Suisse Pour Valeurs 
De Metaux v, Murphy, 59 S.Ct. 463, 
306 U.S. 631, 83 L.Ed. 1033. 

(2) The Rule did not require court 
to pass seriatim on respective re¬ 
quests for findings. 

U.S.—^American Can Co, v. M. J. B. 
Co., D.C.Del., 52 F.2d 904. 

45. D.C.—Cafritz v. Koslow, 167 F. 
2d 749, 83 U.S.App.D.C. 212. 

46. U.S.—Desch v. U. S., C.A.Ill., 

186 F.2d 623. I 


Obligation to busy court 

While burden and responsibility of 
making findings of fact and stating 
conclusions of law thereon are pri¬ 
marily on trial court, counsel for 
parties, especially prevailing party, 
have obligation to busy court to as¬ 
sist it in performance of its duty in 
this regard. 

U.S.—Desch V. U. S., supra—Dear¬ 
born Kat. Cas. Co. v. Consumers 
Petroleum Co., C.C.A.Ill., 164 P.2d 
332. 

Setting forth theories 
Each party, if he so desires, can 
present findings setting forth his 
theories and the evidence which he 
thinks supports such theories, and 
it is then court’s duty to select the 
findings which it thinks correct, and 
reject those which it thinks are 
wrong. 

U.S.—Taylor Instrument Co. v. Pee 
& Stemwedel, C.C.A.Ill., 129 F.2d 
156. . 

Duty to make desired action known 

While court rule concerning find¬ 
ings makes requests for findings 
not imperative for purposes of re¬ 
view, the court rule concerning ex¬ 
ceptions, although it renders for¬ 
mal exceptions to rulings unneces- 
san^ still requires that litigant 
make known to the court the action 
he desires the court to take, or his 
objection to action taken by court, 
and grounds therefor. 

U.S.—Massachusetts Bonding & In¬ 
surance Co. v. Preferred Automo¬ 
bile Ins. Co., C.C.A.Mich., 110 F.2d 
764. 

47. U.S.—^Anglo California Rat. 
Bank of San Francisco v. Lazard, 
C.C.A.Cal., 106 P.2d 693, certiorari 
denied 60 S.Ct. 379, 308 U.S. 624, 84 
L.Ed. 521. 
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§ 1045. Preparation and Form Generally 

The court should set out its findings of fact as such, 
and should separately state its conclusions of law; but 
the fact that a finding or conclusion is improperly char¬ 
acterized or classified is immaterial and not determina¬ 
tive of the real nature of the holding. 

In accordance with the provisions of Rule 52 (a) 
of the Federal Rules of Civil Procedure, 28 U.S. 
C.A., the court should set out its findings of fact as 
suchj^S and should separately set out its conclusions 
of law based on such facts.49 The true nature of a 
finding or conclusion is not determined by its 
label and the fact that a finding of fact is char¬ 


acterized or classified as a conclusion of law,^^ or 
that a conclusion of law is designated or classified as 
a finding of fact,^2 is immaterial, not determinative 
of the real nature of the holding, and not binding 
on the court of appeals, as discussed in Federal 
Court § 297. 

The requirements of Rule 52 may be complied 
with by dictating into the record findings of fact and 
conclusions of law,53 i^y filing in the case written 
findings of fact and conclusions of law,^^ or, as ap¬ 
pears infra § 1049, by including the findings and con- 


43. XT S.—Central Ry. Signal Co. v. 

Longden, C A Ind., 194 F.2d 310. 
Holding held not finding of fact 
Trial judge’s holding that certain 
compensation constituted the 'Tegu¬ 
lar rate,” within the Fair Labor 
Standards Act, at which plaintiffs 
were employed and by w'hich their 
overtime compensation was to be 
computed, was not a finding of fact. 
U.S.—Aaron v. Bay Ridge Operat¬ 
ing Co., C.C.A.N.T,, 162 F.2d 665, 
modified on other grounds 68 S. 
Ct. 1186, 334 U.S. 446, 92 L Ed. 
1502, rehearing denied 69 S.Ct. 10, 
335 U.S. 838, 93 L Ed. 389. and 69 

S. Ct. 11, 335 U.S. 838, 93 L Ed. 390. 
Pindiug held sufficient in form 

U.S.—De Nicolo v. Palmer, C.C.A.N. 

T. , 125 P.2d 126. 

49. BtUe not complied with 

In insurer’s action for a declara¬ 
tory judgment that it was not lia¬ 
ble under an automobile liability pol¬ 
icy, order denying relief which re¬ 
cited that policy was not breached 
by insured and that insured notified 
insurer of accident as soon as prac¬ 
ticable thereafter as required by 
terms of policy was not in compli¬ 
ance with Federal Rule, since it con¬ 
tained a conclusion of law and an ul¬ 
timate fact. 

U S.—Dearborn Nat. Cas. Co. v. Con¬ 
sumers Petroleum Co., C.C.A.IIl,, 
164 F.2d 332. 

50. U.S—Benrose Fabrics Corp. v. 
Rosenstein, C.A.Ill., 1S3 F.2d 355. 

51. U.S —Central Ry. Signal Co. v. 
Longden, C.A.Ind., 194 F.2d 310— 
Benrose Fabrics Corp. v. Rosen¬ 
stein, C.A.Ill., 183 P.2d 355. 

Mixed question of fact and law 

Where a finding is in substance one 
of fact or one on a mixed question 
of fact and law, it will be treated as 
such, even though found in conclu¬ 
sions of law made by federal district 
court, 

U.S.—Houck V. Hinds, C.A.Okl., 215 
F.2d G73. 

Pindings of fact designated “conclu¬ 
sions” 

(1) So called “conclusion” that 
plaintiff had infringed patent claim 


by manufacturing and selling re¬ 
frigeration unit described in stipula¬ 
tion was actually a finding of fact, 
and it was error to call it a conclu¬ 
sion of law. 

U.S.—Refrigeration Engineering v. 
York Corp., C.C.A.Cal, 168 F.2d 

896, certiorari denied 69 S.Ct. 133, 
335 U.S. 859, 93 L.Ed. 406. 

(2) In action to enjoin defendants 
from continuing operation of plan 
for purpose of selling capital stock 
of bank on ground that plan was a 
device, scheme, or artifice to de¬ 
fraud wuthin Securities Act of 1933, 
district court’s amended conclusion 
of law that there was a scheme, arti¬ 
fice or device to defraud was in fact 
a finding of an “ultimate fact.” 

U.S.—Timetrust, Inc. v. Securities 
and Exchange Commission, C.C.A. 
Cal., 130 F.2d 214, modified on oth¬ 
er grounds 142 F.2d 744. 

Piuding of negligence “as matter of 
law” 

In circumstances of personal in¬ 
jury action tried to court, addition 
of quoted phrase to finding that plain¬ 
tiff had been guilty of gross con¬ 
tributory negligence “as a matter of 
law” did not convert finding of fact 
into a legal ruling. 

U.S.—^Westley v. Southern Ry, Co., 
C.A S.C., 250 F.2d 188, rehearing 
denied 252 F.2d 79. 

52. U.S.—^Houck V. Hinds, C.A.Okl,, 
215 F,2d 673—^Bendix Home Appli¬ 
ances V. Radio Accessories Co., C. 
C.A.Neb., 129 F,2d 177. 

Conclusions of law designated as 
“findings of fact” 

(1) Determination of district court 
on question of nature of employment 
of boys at time of accident which 
occurred while they were riding in 
truck covered by liability policy 
which excluded insured’s employees, 
although designated a “finding of 
fact,” was a “conclusion of law” or 
of “mixed law and fact.” 

U.S.—State Farm Mut. Automobile 
Ins. Co. V. Brooks, C.C.A.Mo., 136 F. 
2d 807, certiorari denied Brooks 
V. State Farm Mut. Automobile 
Ins. Co., 64 S.Ct. 80, 320 U.S, 768, 
88 L.Ed. 459. 


(2) Trial Court’s findings in gen¬ 
eral terms that employer and em¬ 
ployee were engaged in interstate 
commerce and were subject to Fair 
Labor Standards Act during period 
involved in action were in effect con¬ 
clusions of law. 

U.S —Kantar v. Garchell, C.C.A.Minn., 
150 F.2d 47. 

Coustructiou of contract 

(1) Fact that district court wrote 
its interpretation of contract in con¬ 
cluding findings of fact rather than 
in conclusions of law was immaterial, 
where court’s interpretation was 
clear. 

U.S.—Kochtitzky v. John A. Denie’s 
Sons Co., C.C.A.Tenn., 153 F.2d 
1 520. 

(2) Where trial court found that 
plaintiff met all requirements of 
contract for furnishing of ready- 
mixed concrete and that requirement 
of defendants that plaintiff use a 
specified portion of cement was 
without contractual or legal justifi¬ 
cation, findings were not essentially 
findings of fact but were primarily- 
based on the court’s construction of 
the contract and specifications, and, 
in so far as they involved fact de¬ 
terminations, ran counter to undis¬ 
puted writings. 

U.S.—Lease v. Corvallis Sand &. Grav¬ 
el Co., C.A.Or., 185 F.2d 570. 

(3) In payee’s action on note 
which maker executed as considera¬ 
tion for purchase of stock pursuant 
to contract with payee by whom mak¬ 
er was employed, a finding that 
note was payable out of future salary 
involved the construction of contract 
and raised a “mixed question of law 
and fact.” 

U.S.—Continental Illinois Nat. Bank 
& Trust Go. of Chicago v. Ehrhart, 
C.C.A.Tenn., 127 F.2d 341. 

53. U.S.—Trentman v. City andl 
County of Denver, Colo., C.A.CoIo., 
236 F.2d 951, certiorari denied 77 
S.Ct. 265, 352 U.S. 943, 1 L.Ed.2d 
239. 

54. U.S.—Trentman v. City and 
County of Denver, Colo., supra. 
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elusions in the opinion or memorandum decision of 
the court. 

The requirement of Rule 52, that in granting or 
refusing interlocutory injunctions the court shall 
set forth the findings of fact and conclusions of law 
which constitute the grounds of its action, is not 
complied with by recitals in the restraining order 
itself.^® 

§ 1046. - Findings Prepared or Adopted 

by Court; Signing 

The findings must be those of the trial judge, and 
only findings and conclusions signed by him may be filed 
as part of the record; but the court may adopt findings 
made by others, such as the findings of a master, the 
findings of another tribunal, or the facts stipulated by 
the parties. 

The findings must be those of the trial judge him¬ 
self and only the findings of fact and conclusions 


of law signed by the trial judge may be filed as part 
of the record in any cause.^'^ However, in a proper 
case the court may adopt findings made by others as 

its own findings.^® 

The adoption by the court of the findings of an ad¬ 
visory jury is discussed supra § 1030. 

Adoption of 7 nasteAs findings. Under the express 
provision of Rule 52 (a) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the findings of a mas¬ 
ter, to the extent that the court adopts them, will be 
considered as the findings of the court.^^ 

Adoption of findings of other tribunals. The 
court cannot adopt the findings of another tribunal 
in another case and apply it to the case before it,^® 
except where the trial court accepts such findings, 
not as a matter of res judicata, but as a shorthand 
method of relating that it too found the same- 
thing.^i 


55. U.S.—^Bank of Madison v. Gra- 
ber, C.C.A.Wis., 158 F,2d 137. 

56. U.S.—Ball V. Paramount Pic¬ 
tures, U.C.Pa., 67 F.Supp. 1, re¬ 
versed on other grounds, C.A., 169 
F.2d 317. 

D.C.—Schilling v. Schwitzer-Cummins 
Co., 142 F,2d 82, 79 U.S.App.D.C. 
20 . 

57. U.S.—^American Elastics v. U. 
S, D.C.N.T., 84 F.Supp. 198—Mer- 
riam v. Wimpfheirner, U.C.N.T., 25 
F.Supp. 405—Bradford v. Chase 
Nat. Bank of City of New York, 
D.C.N.T., 24 F.Supp. 28. affirmed, 
C.C.A., Berger v. Chase Nat Bank 
of City of New York, 105 F.2d 
1001, affirmed 60 S.Ct. 707, 309 U. 
S. 632, 84 L.Ed. 990, rehearing de¬ 
nied 60 S.Ct, 885, 309 U.S, 698, 84 
L.Ed. 1037, affirmed Schram v. 
Chase Nat, Bank of City of New 
York, 60 S.Ct. 707, 309 U.S. 632, 84 
L.Ed. 990, rehearing denied 60 S. 
Ct. 885, 309 U.S. 698, 84 L.Ed. 1037, 
affirmed Warden v. Chase Nat. 
Bank of City of New York, 60 S. 
Ct. 707, 309 U.S. 632, 84 L Ed. 990, 
rehearing denied 60 S.Ct. 885, 309 
U.S. 698, 84 L.Ed. 1037, affirmed 
Young V. Chase Nat. Bank of City 
of New York. 60 S.Ct. 707, 309 U.S. 
632, 84 L.Fd. 990, rehearing denied 
60 S.Ct. 885, 309 U.S. 698, 84 L Ed. 
1037, affirmed Feucht v. Chase Nat. 
Bank of City of New York, 60 S.Ct, 
708, 309 U.S. 632, 84 L.Ed, 990, re¬ 
hearing denied 60 S.Ct. 886, 309 U. 
S. 698, 84 L.Ed. 1037. 

Formal juridical act 

Under the Civil Procedure Rule 
and under admiralty rule the sign¬ 
ing of findings of fact and conclu¬ 
sions of law is the juridical act for- 
malizmg the court’s decision. 

U.S.-—U. S. V. Fifty-Nine Tubes, More 


or Less, of Lutein Tablets, D.C.N. 

Y., 32 F.Supp. 958. 

Effect of death of judge 

(1) Under Rule 63 of the Federal 
Rules of Civil Procedure, 28 U.S C A., 
providing that “if by reason of death, 
sickness, or other disability, a judge 
before whom an action has been 
tried is unable to perform the du¬ 
ties to be performed by the court 
under these rules after a verdict is 
returned or findings of fact and con¬ 
clusions of law are filed, then any 
other judge regularly sitting in or 
assigned to the court in which the 
action was tried may perform those 
duties,” where trial judge orally di¬ 
rected entry of a minute order that 
on the filing of approved findings of 
fact and conclusions of law judgment 
should be entered for plaintiffs, and 
proposed findings of fact and conclu¬ 
sions of law were lodged by plaintiffs 
thirteen days before the judge died 
without signing such findings and 
conclusions, they were not “filed” 
within the Federal Rule, and hence 
another judge could not sign and file 
such findings and conclusions. 

U.S.—Ten-O-Win Amusement Co. v. 

Casino Theatre, D.C.Cal., 2 F.R.D. 

242. 

(2) Where judge who tried case, 
announced his decision against the 
plaintiffs and for defendant in an ex¬ 
tended oral opinion which contained 
a statement of the essential ulti¬ 
mate facts in dispute and applicable 
rules of law, and the opinion was 
transcribed by reporter, copies were 
given to counsel, and one copy was 
placed in clerk’s file, but judge died 
before judgment or formal findings 
of fact or conclusions of law were 
submitted to him, judge, who was 
thereafter assigned to sit and hold 
court in that district, had power to 
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sign the formal Judgment in accord¬ 
ance with the announced decision of 
the deceased judge. 

U.S—Makah Indian Tribe v. Moore, 
D.C.Wash., 93 F.Supp. 105, reversed 
on other grounds, C.A., 192 F.2d 
224. 

58. U.S.—Carpenters Union, Local 
131 V. Cisco Const. Co., C.A.Wash., 
266 F.2d 365. 

59. U.S.—Green Valley Creamery v. 
U. S., C.C.AMass., 108 F.2d 342. 

Master’s findings adopted 
U.S.—Leeds & Northrup Co. v. Doble 
Engineering Co., D.C.Mass, 37 F. 
Supp. 113, opinion adhered to 40’ 
F.Supp. 373, and reversed on oth¬ 
er grounds, C.C.A., 134 F.2d 78. 
Under Eg.uity Rules, Rule 70^ 

Findings in master’s report could' 
be adopted by court. 

U.S.—Dei trick v. Ames, D.C.Mass , 24 
F.Supp. 1—Holyoke Water Power 
Co. V. American Writing Paper 
Co., D.C.Mass., 17 F.Supp. 879, va¬ 
cated on other grounds, C.C.A., 90- 
F.2d 509. 

60. rindings of three-judge court 

District court cannot adopt and 
apply in case before it fact findings^ 
of three-judge expediting court in 
another case. 

U.S.—Ball V. Paramount Pictures, D. 
C.Pa., 67 F.Supp. 1, reversed om 
other grounds, C.A., 169 F.2d 317. 

61. Findings made by Labor Board. 
Alleged fact that the trial court 

adopted by reference in a labor re¬ 
lations case certain findings made by 
the board in a parallel unfair labor 
practice “cease and desist case” was 
not error where the trial court did 
not accept the findings as a matter 
of res judicata but as a shorthand 
method of relating that it too found 
the same thing. 
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Facts stipulated by parties. A stipulation of facts 
signed by the parties and filed in the action may be 
adopted by the court as its findings of fact or part 
of its findings of fact as required by the Rule.^^ 

§ 1047.-Preparation by Counsel 

It is not uncommon for the court to require attor¬ 
neys for the successful party, or for both parties, to 
submit proposed findings of fact and conclusions of law, 
which will become the findings and conclusions of the 
court if adopted by the court. 

After a case has been submitted and the trial 
judge has determined which party is entitled to pre¬ 
vail, it is for the judge to determine whether he will 
formulate the necessary findings himself, have coun¬ 


sel for the prevailing party prepare them for the 
court, or settle the findings on notice.®^ It is not 
uncommon for the court to require attorneys for the 
successful party to prepare and submit proposed 
findings of fact and conclusions of law.^"^ It is also 
proper and not unusual for the court to request each 
party to submit proposed findings of fact and con¬ 
clusions of law, and for the court to adopt those 
submitted by one of the parties. 

However, such proposed findings and conclusions 
are no more than informal suggestions for the as¬ 
sistance of the court,®^ which the court may accept 
or refuse,and which will subsequently be re- 


U.S.—Carpenters Union, Local 131 
V. Cisco Const. Co., C.A.Wash., 266 
F.2d 365. 

62. U S —Paine v. Welch, D.C.Mass., 
33 F Supp. 341, reversed on other 
grounds, C.C.A., Welch v. Paine, 120 
P2d 141-—State Street Trust Co. 
V. White, D.C.Mass., 32 F.Supp. 122 
—Meigs V. U, S., D C.Mass., 30 F. 
Supp. 68, affirmed, C.C.A., 115 F 2d 
13. 

63. U.S.—Miller v. Tilley, C.A.Mo., 
178 F.2d 526. 

64. U S.—Miller v. Tilley, supra. 

U. S. v. Fifty-Nine Tubes, More 
or Less, of Lutein Tablets, D.C.N. 
T., 32 F.Supp. 958—Imperato v. 
Lowe, D.C.N.T., 32 F.Supp. 563, af¬ 
firmed, C.C.A., 123 F.2d 1001—Cor¬ 
ning Glass Works v. Pasmantier, 
D.C.N.T., 30 F.Supp. 477—Central 
R. Co. of New Jersey v. Central 
Hanover Bank & Trust Co., D.C.N. 
T., 29 F.Supp. 826—^Arnstein v. 

American Soc. of Composers, Au¬ 
thors and Publishers, D.C.N.T., 29 
F.Supp. 388—Partridge v, Ainley, 
D.C.N.y., 28 F.Supp. 472—Knaust 
Bros. V. Goldschlag, D.C.N.Y., 28 
F.Supp. 188, affirmed, C.C.A., 119 
F.2d 1022—^Penmac Corporation v. 
Esterbrook Steel Pen Mfg. Co., D. 
C.N.T., 27 F.Supp. 86, reversed on 
other grounds, C.C.A., 108 F.2d 

695. 

Porto Rican American Tobacco 
Co. V. City Bank Farmers Trust 
Co., D.C.N.Y., 1 F.R.D. 20. 
Sanction necessary 

Sanction which will make attor¬ 
neys file their proposed findings of 
fact and conclusions of law with 
reasonable promptness is sometimes 
necessary. 

U.S.—Richard Irvin & Co. v. New 
York Cent. R. Co., D.C.N.Y., 32 

F.Supp* 497, modified on other 
grounds, C.C.A., Richard Irvin & 
Co. V. Westinghouse Air Brake Co., 
121 F.2d 429—^Moore v. Hoey, D.C. 
N.Y., 31 F.Supp. 478. 

Objections held not waived 

Prevailing party, by preparing on 


order of court findings which are 
unfavorable to him, does not waive 
right to question them on appeal, if 
portion of judgment based on such 
findings is separable from portion 
favorable to him, and it was contrary 
to practice for prevailing party to file 
in district court objections to por¬ 
tions of findings and judgment ad¬ 
verse to his contentions. 

U.S.—Brooks Bros. v. Bz'ooks Cloth¬ 
ing of California, D.C.Cal., 5 F.R.D. 
14. 

Right to complain of findings 

Party who is not willing to give 
a trial judge the benefit of suggested 
findings of fact and conclusions of 
law is not in a good position to com¬ 
plain that the findings made and 
conclusions stated are incomplete 
—Sonken-Galamba Corporation v. 
Atchison, T. S. F. Ry. Co., D.C. 
Mo., 34 F.Supp. 15. affirmed, C.C.A., 
124 F.2d 952, certiorari denied 62 
S.Ct. 917, 316 U.S. 822. 86 L.Ed. 
1218. 

65. U S.—^Kinnear-Weed Corp. v. 
Humble Oil & Refining Co., C.A. 
Tex., 259 F.2d 398. 

66. U.S.—^American Elastics v. U. 
S., D.C.N.Y., 84 F.Supp. 198. 

Ten-O-lVin Amusement Co. v. 
Casino Theatre, D.C.Cal,, 2 F.R.D. 
242. 

D.C.—Schilling v. Schwitzer-Cum- 
mins Co., 142 F.2d 82, 79 U.S.App. 
D.C. 20. 

Similarity to memorandum of facts 
In libel involving damage to a 
scow, where counsel submitted find¬ 
ings of fact and conclusions of law 
at suggestion of court, court would 
treat proposed findings of fact and 
conclusions of law in the same way 
as it would a memorandum of facts 
in the case and would supply its 
own findings of fact and conclusions 
of law. 

U.S.—The M-48, D.C.N.Y., 5 F.R.D. 
148. 

67. U.S.—Taylor Instrument Co, v. 
Fee & Stemwedel, C.C.A.I11., 129 F. 
2d 156. 


Necessity of answers to requests 

Specific answer to each request 
for a finding of fact is not required. 
U S.—Delzell v. Central Public Util¬ 
ity Corporation, D C.Del., 56 F. 
Supp. 25, affirmed, C.C.A., 143 F.2d 
1020. 

Findings based on conflicting evi¬ 
dence will be refused. 

U.S.—National Mut. Casualty Co, of 
Tulsa, Okl., V. Eisenhower, C C.A. 
Kan., 116 F.2d 891. 

Various findings covering same mat¬ 
ter 

Findings of fact proposed by sev¬ 
eral defendants, although they were 
accuratelj’ stated and conformed to 
justified findings from the evidence, 
could not be given, where proposed 
findings covered the same matter, and 
defendants’ requests were made on 
theory that controversy was cog¬ 
nizable under the Railway Labor 
Act, but the proposed findings of 
fact negatived such theory. 

U.S.—Randolph v. Missouri-Kansas- 
Texas R. Co., D.C.Mo., 7 F.R D. 54, 
reversed on other grounds, C.C A., 
164 F.2d 4, certiorari denied 6S S. 
Ct. 1082, 334 U.S. 818, 92 L.Ed, 
1748, and 68 S.Ct. 1083, 334 U.S. 818, 
92 L.Ed. 1748. 

Requested findings accepted by court 

Where examination of requested 
findings proposed by plaintiffs show¬ 
ed that such findings conformed to 
the facts and to the theory advanced 
by plaintiffs which was accepted by 
the court as the correct theory, and 
requested findings were full and 
complete, court ordered that such 
findings be given, 

U.S.—Randolph v. Missouri-Kansas- 
Texas R. Co., D.C.Mo., 7 F.R.D, 54, 
reversed on other grounds, C.C.A., 
164 F.2d 4, certiorari denied 68 S. 
Ct. 1082, 334 U.S. 818, 92 L.Ed. 1748, 
and 68 S.Ct. 1083, 334 U.S. 818, 92 
L.Ed. 1748. 

Requested conclusioiis of law ac¬ 
cepted by court 

Statements of legal conclusions re- 
^ quested by plaintiffs were given 
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turned to counsel.^^ If the court adopts findings 
and conclusions submitted by a party they become 
the court’s findings and conclusions regardless of 
who submitted them;^^ and, as appears supra § 1046, 
only the findings adopted or made by the trial judge 
and signed by him form part of the record in the 
case. Nevertheless, the findings and conclusions 
which represent the independent judicial labors and 
study of the district judge have been said to be more 
helpful to the court of appeals. 

Form and contejits of requests for findings. The 
court, requesting or permitting counsel for both 
sides to present their requests for findings, may re¬ 
quire them to be in a particular form,"^! such as a 
form which, if the findings are approved, can be 
adopted by the court and the court may request 
attorneys to submit short memoranda indicating the 
pages of evidence on which each proposed finding 
is basedThe findings of the district court are 
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not weakened or discredited because made in a form 
requested by counsel, 

Where counsel prepare findings of fact and con¬ 
clusions of law they should take great care that such 
findings are sufficient to form a proper factual basis 
for the ultimate conclusions of the court.'^^ Since 
findings are necessary only as to ultimate facts, as 
discussed supra § 1038 and infra § 1051, counsel 
should submit findings only on essential aspects of 
the facts,*^^ and should not submit findings on mat¬ 
ters which are superfluous or immaterial.'^The 
court can restate the findings in other language,'^^ or 
adopt them as submitted.*^^ 

Proposals or counter findings by unsuccess fid 
party. While it is not uncommon that, where the 
successful party has submitted proposed findings or 
conclusions, the other party may submit criticisms 
or counterfindings,it is not ordinarily necessary 


•\vher€i they were log-ically invoked 
by the requested findings of fact of 
plaintiffs that were ordered given. 
TJ.S.—Randolph v. Missouri-Kansas- 
Texas B. Co., supra. 

^8. U-S.—Bradford v. Chase Nat. 
Bank of City of New York, D.C. 
N.Y, 24 F.Supp. 28, affirmed, C.C. 
A, Berger v. Chase Nat. Bank of 
City of New York, 105 F.2d 1001, 
affirmed GO S.Ct. 707, 309 XJ.S. 632, 
84 L Ed. 990, rehearing denied 60 
S.Ct. 885, 309 U.S. 698, 84 L Ed. 
1037, affirmed Schram v. Chase 
Nat. Bank of City of New York, 60 
S.Ct 707, 309 XJ.S. 632, 84 L.Ed. 990, 
rehearing denied 60 S Ct. 885, 309 
IJ S. 698, 84 L.Ed. 1037, affirmed 
Warden v. Chase Nat. Bank ot 
City of New York, 60 S.Ct. 707, 
309 XJ.S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct. 885, 309 XT S. 698, 
84 L.Ed. 1037, affirmed Young v. 
Chase Nat. Bank of New York, 
60 set. 707, 309 U.S. 632, S4 LEd. 
990, rehearing denied 60 S.Ct. S85, 
309 U.S. 698, 84 L.Ed. 1037, af¬ 
firmed Feuch V. Chase Nat. Bank 
of City of New York, 60 S.Ct, 708, 
309 U S. 632, 84 L.Ed. 990, rehear¬ 
ing denied 60 S.Ct, 886. 309 U.S. 
69S, S4 L.Ed. 1037. 

69. U S,—'Kinnear-Weed Corp. v. 

Humble Oil Refining Co., C.A. 
Tex., 259 F.2d 398—Miller v. Til¬ 
ley, C.A.Mo., 178 F.2d 526—Taylor 
Instrument Co. v. Pee & Stemwe- 
del, CC.A.I11., 129 F.2d 156. 

70. U.S.—Kinnear-Weed Corp. v. 

Humble Oil & Refining Co., C.A. 
Tex., 259 F.2d 398. 

Hffechaaical adoption of findings j 
It is better for the court to pre¬ 
pare its own findings and conclu¬ 
sions than mechanicalb" to adopt the 
findings proposed by the successful 
litigant. 


U.S.—U. S. V. Forness, C.C.A.N.Y., 125 
F.2d 928, certiorari denied 62 S. 
Ct. 1293, 316 U.S. 694, 86 L.Ed. 
1764. 

71. Triple-spaced typewriting 

U S.—Central R. Co. of New Jersey 
V. Central Hanover Bank Sc Trust 
Co , D.C.N.Y., 29 F.Supp. 826. 

72. XJ.S—Saco-Lowell Shops v. 
Reynolds, C C.A.N.C., 141 F.2d 587. 

73. XJ.S.—Central R. Co. of New Jer¬ 
sey V. Central Hanover Bank & 
Trust Co., O.C.N.Y., 29 F.Supp. 826. 

74. U.S—Saco-Lowell Shops v. 
Reynolds, C.C.A.N.C., 141 F.2d 587. 

75. U.S—Desch v. U. S., C.A.I11., 186 
F.2d 623. 

76. U.S.—^In re Imperial Irr. List,, 
D.C.Cal., 38 F.Supp. 770, affirmed, 

C, C.A., Wells Fargo Bank & Union 
Trust Co. v. Imperial Irr. Dist., 
136 F.2d 539, certiorari denied 64 
S.Ct. 784, 321 U.S. 787, 88 L.Ed. 
1078, rehearing denied 64 S.Ct. 940, 
322 U.S. 767, 88 L.Ed. 1593. 

77. U.S.—In re Imperial Irr. Dist., 

D. C.CaL, 38 F.Supp. 770, affirmed, 
C.C.A., Wells Fargo Bank & Un¬ 
ion Trust Co. V. Imperial Irr. Dist., 
136 F.2d 539, certiorari denied 64 S. 
Ct. 784, 321 U.S. 787, 88 L.Ed. 1078, 
rehearing denied 64 S.Ct. 940, 322 
U.S. 767, 88 L.Ed. 1593. 

76. U.S.—Taylor Instrument Co. v. 
Fee & Stemwedel, C.C.A.Ill., 129 F. 
2d 156. 

79. U.S.—Taylor Instrument Co. v. 
Fee & Stemwedel, supra. 

80. U.S.—XJ. S. V. Aluminum Co. of 
America, D.C.N.Y., 2 F.R.D. 224. 

Reqiurement of notice to adversary 
Attorneys submitting proposed 
findings of fact and conclusions of 
law must give five days’ notice there¬ 
of to attorneys for opposite party. 
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U.S.—Central R. Co. of New Jersey 

V. Central Hanover Bank & Trust 

Co„ D.C.N.Y., 29 FSupp. 826. 

Pindiugs and counterfindiugs 

Where district judge announced 
that he would not consider findings 
until case was decided, and that pre¬ 
vailing party would be required to 
submit proposed findings and losing 
party would be afforded opportunity 
to prepare proposed counterfindings, 
and that time would then be given for 
prevailing party to agree or dis¬ 
agree on findings, judge was commit¬ 
ted to require both parlies to pro¬ 
pose findings relating to all issues 
and not merely to issues covered by 
the oral opinion, and statements by 
district judge, in course of colloquy 
with counsel, that he intended to de¬ 
cide case from bench and that any 
oral opinion would be confined to de¬ 
termining factors, leaving balance to 
findings, was adequate notice to 
counsel that in event of an oral 
opinion there must be findings as 
to all matters not covered by opin¬ 
ion. 

U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.T., 2 F.B.D. 224. 

Effect of counter findings 

After submission to trial court of 
proposed findings of fact and con¬ 
clusions of law by prevailing party, 
the adverse party may on return day 
of notice submit to court, and serve 
on counsel for prevailing party, criti¬ 
cisms of findings of fact proposed, 
and not counterfindings, since only 
findings of fact and conclusions of 
law signed by trial judge will be 
filed as part of record and counter¬ 
findings would not avail adverse 
party, 

U.S,—Knaust Bros. v. Goldschlag, C. 

C.A.N.Y., 119 F.2d 1022. 
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for the unsuccessful party to propose amendments to 
findings or conclusions or counterfindings.^i How¬ 
ever, the function of findings and conclusions offered 
by an unsuccessful party, on request or permission 
by the court, is merely the formalization of the 
judge’s decision and where the tenor of the pro¬ 
posed findings and conclusions is to induce the court 
to reverse itself, the findings and conclusions will be 
refused in toto,82 

Ordinarily, the court will consider most favorabl}" 
a request by an unsuccessful litigant for special find¬ 
ings as a method of saving proper legal questions 
wdthout the necessity of taking up the entire record 
on a bill of exceptions.However, the proposed 
findings will be carefully scrutinized and rejected if 
there is any misleading, erroneous, or inaccurate 
statements of facts, or if there appears to be an at¬ 
tempt to save legal questions which have already 
been authoritatively decided.^^ 

Time for submitting requested or proposed find¬ 
ings. Where requested findings of fact and conclu¬ 
sions of law are not submitted until after final entry 
of judgment, they will be refused as not timely.^s 


§ 1048. Sufficiency 

The Rule providing for findings of fact and conclu¬ 
sions of law must be fairly or substantially complied 
with, and the findings and conclusions must adequate¬ 
ly cover the Issues, and must conform to, and be war¬ 
ranted and supported by, the pleadings and evidence. 
The basic test is whether they are sufficiently com¬ 
prehensive and pertinent to provide a basis for deci¬ 
sion, and whether they are supported by evidence. 

The findings and conclusions must be in accord¬ 
ance with the provisions of Rule 52 (a) of the Fed¬ 
eral Rules and the Rule must be fairly complied 
with.SS However, the Rule does not require always 
the strictest technical compliance,and it is satis¬ 
fied if findings and conclusions sufficient to consti¬ 
tute substantial compliance are included in the judg¬ 
ment or opinion, as discussed infra § 1049. 

The judge need only make brief, definite, and 
pertinent findings of fact and conclusions or law;^^ 
and findings in elaborate detail are as much to be 
avoided as the long argumentative findings and con¬ 
clusions often presented by counsel for a successful 
litigant.9^ However, the findings and conclusions 
should adequately cover the contested issues;^- and 
it is the duty of the district court to deal adequately 
with and to distinguish with clarity what it finds as 


Moore v. Hoey, D.C.N.T., 31 F. 
Supp, 478—Corning Glass Works 
V. Pasmantier, D.C.N.T., 30 F.Supp. 
477__Central R. Co. of New Jer¬ 
sey v. Central Hanover Bank 
Trust Co., D.C.N.T., 29 F.Supp. 82C 
—Arnstein v. American Soc, of 
Composers, Authors and Publish¬ 
ers, D C.N.T., 29 F.Supp. 388— 

Partridge v. Ainley, D.C.N.Y., 28 F. 
Supp. 472. 

Porto Rican American Tobacco 
Co. V. City Bank Farmers Trust 
Co.. D.C-N.Y., 1 F-R.!). 20. 

81. U.S.—^In re Imperial Irr. Dist., 
D.C.CaL, 38 F.Supp. 770, affirmed, 
C.C.A., Wells Fargo Bank & Union 
Trust Co. V. Imperial Irr. Dist., 
136 F.2d 539, certiorari denied 64 
S.Ct. 784, 321 U.S. 787, 88 L.Ed. 
1078, rehearing denied 64 S.Ct. 940, 
322 U.S. 767, 88 L.Ed. 1593. 

82. U.S.—Interborough News Co. v. 
Curtis Pub. Co., D.C.N.Y., 127 F. 
Supp. 286, affirmed, C.A., 225 F.2d 
289. 

83. U.S.—^Interborough News Co. v. 
Curtis Pub. Co., supra. 

rindings to aid, not harass, court 
Under federal practice, there is no 
provision for cross-examining the 
judge on his decision through the 
guise of making him pass on draft 
findings, and suggestions from coun¬ 
sel as to findings are limited to aid¬ 
ing, not harassing, the court. 

■Q.s—^U. S. V. Meadow Brook Club, 
C.A.N.Y-, 259 F.2d 41, certiorari 


denied 79 S Ct. 290, 358 U.S. 921, 3 
L.Ed.2d 239. 

84. U.S.—In re Imperial Irr. Dist., 
D.C.Cal, 38 F.Supp. 770, affirmed. 

C. C A,, Wells Fargo Bank & Union 
Trust Co. V. Imperial Irr. Dist., 136 
F.2d 539, certiorari denied 64 S Ct. 
784, 321 U.S. 787, 88 L.Ed. 1078. 
rehearing denied 64 S.Ct. 940, 322 

U. S, 767, 88 L.Ed. 1593. 

85. U.S.—In re Imperial Irr. Dist., 

D. C.Cal., 38 FSupp. 770, affirmed, 
C.C.A., Wells Fargo Bank & Un¬ 
ion Trust Co. V. Imperial Irr. Dist, 
136 F.2d 539, certiorari denied 64 
S.Ct. 784, 321 U.S. 787, 88 L.Ed. 
1078, rehearing denied 64 S.Ct. 940, 
322 U.S. 767, 88 L.Ed. 1593. 

86. U.S.—^Walling v. Todd, D.C.Pa., 
3 F.R.D. 490. 

TXader law prior to adoption, of Rtiles 
Where no requests for fact find¬ 
ings or conclusions of law were made 
by defendant until after trial and 
judgment, requests ivere too late. 
U.S.—Cronkleton v. Hall, C.G.A.Neb., 
66 F.2d 384, certiorari denied Hall 

V. Cronkleton, 54 S.Ct. 121, 290 U.S. 
685, 78 L.Ed. 590—Cronkleton v. 
Hall, C.C.A.Neb., 66 P.2d 384, cer¬ 
tiorari denied 54 S.Ct. 121, 290 U.S. 
685, 78 L.Ed. 590—^American Sure¬ 
ty Co. of New York v. Cotton Belt 
Levee Dist. No. 1 of Phillips Coun¬ 
ty, Ark., C,aA.Ark., 58 P-2d 234— 
U. S. Fidelity & Guaranty Co. v. 
Jaeger Mfg. Co., C.C.A.Kan., 1 P. 
2d 975. 


87. U.S.—Maher v. Hendrickson, C. 
A.Ill., 188 F.2d 700. 

Interborough News Co. v. Cur¬ 
tis Pub Co., D.C.N.T., 127 FSupp. 
286, affirmed, C A., 225 F 2d 2S9. 
Necessity and sufficiency of opinions 
or findings in actions against Unit¬ 
ed States see United States § 205. 
Conclusions of law cannot be sub¬ 
stituted for statements of facts 
forming the basis of the cause of ac¬ 
tion. 

U.S.—Bowles V. Schultz, D.C N.H., 54 
F.Supp. 708. 

88. U S.—Kweskin v. Finkelstein, C. 
A.Ill., 223 P.2d 677—Maher v Hen¬ 
drickson, C.A.Ill., 18 S F.2d TOO — 
Smith V. Dental Products Co., C.C. 
A.in., 16S F.2d 516. 

89. U.S.—Smith V. Dental Products 
Co., supra. 

90. U.S.—Life Savers Corp. v. Cur¬ 
tiss Candy Co., C.A.Ill., 1S2 F.2d 4. 

91. U.S.—Life Savers Corp, v. Cur¬ 
tiss Candy Co., supra. 

Narrative 

Findings and conclusions should 
not include a narrative of the evi¬ 
dence or of the evidence and conduct 
of the parties in earlier proceedings 
or the argument or conclusions of 
the draftsman. 

U.S—In re Higbee Co., D.C.Ohio, 7 
F.R.D. 72. 

92. U.S.—Life Savers Corp, v. Cur¬ 
tiss Candy Co., C.AJll., 182 F.2d 4- 
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fact and what it holds as conclusions of law,®3 
a case in which the law of Louisiana governed, 
there was no error in the federal court’s use of com¬ 
mon-law terms instead of civil-law terms in writing 
its conclusions of law, where the principles involved 
codes, although the common-law terms were not spe¬ 
cifically mentioned therein. 

The findings and conclusions must conform to, and 
be warranted and supported by, the pleadings and 
valid evidence;®^ and conclusions of law, or conclu¬ 
sions as to mixed questions of law and fact, must 
have a proper legal basis.®® The requirement is for 
probative facts capable of supporting with reason 
the conclusions expressed.®'^ 

The basic or ultimate test as to the adequacy or 
sufficiency of findings is whether they are sufficiently 
comprehensive and pertinent to the issues to provide 
a basis for decision, and whether they are sup¬ 
ported by the evidence.®® 


Wcd-ver of errors. Errors in the making of find¬ 
ings may, under proper circumstances, be waived 
by a party 

§ 1049. - Findings and Conclusions in 

Opinion 

ff an opinion or memorandum is filed, and findings 
and conclusions sufficiently appear therein, it is not 
necessary that there be separate formal findings or con¬ 
clusions; but when formal findings are made, they alone 
are the findings, and cannot be supplemented by an 
opinion, although an opinion may aid in their construc¬ 
tion. 

While, under the Rule, an opinion is no longer 
necessary, as discussed supra § 1036, under or apart 
from an express provision to that effect in Rule 52 
(a), if an opinion or memorandum of decision is 
filed, and findings of fact and conclusions of law 
sufficient to constitute substantial compliance with 
the Rule are included therein, the Rule is satisfied, 


93. U.S.—Johnson v, U. S., C.A-Tex., 
256 F.2d 849. 

94. U.S.—^Lanca-ster v. Jordan Auto 
Co., C.C.A.Miss., 121 F.2d 912. 

95. U.S.—^Arkansas-Missouri Power 
Corp. V- Paschal, C.A,Ark., 243 P.2d 
584, certiorari denied 78 S.Ct. 57, 
355 U.S. 835, 2 L.Ed.2d 47—Shapiro 
V. Rubens, C.C.A.Ind., 166 F.2d 659. 

Kotishion v. U. S., U.C.Pa,, 161 F. 
Supp. 051—In re Rosen, U.C.N.J., 
66 F.Supp. 174, affirmed, C.C.A., 157 
F.2d 997, certiorari denied Fisch 
V. Standard Factors Corp., 67 S.Ct. 
972, 330 U.S. 835, 91 L.Ed. 1282. 
D,C.—Suminerbell v, Elgin Nat. 
Watch Co., 215 F.2d 323, 94 U.S. 
App.D.C. 220. 

3E'xnding‘s held suppoirfced hy evidence 

(1) In general. 

Xj.s.—Food Fair Stores v. Food Fair, 
C-A.Mass., 177 F.2d 177~Federal 
Deposit Ins. Corporation v. Mason, 
C.G.A.Pa., 115 F.2d 548. 

(2) In suit between lawyers for a 
division of fee, finding that there 
was nothing in any reply to a let¬ 
ter asserting a claim based on an 
equal division of fee, meant no more 
than that plaintiffs, to whom defend¬ 
ant wrote letter involved, did not 
write to him any reply asserting 
their claim, and therefore finding 
was not contradicted by testimony 
that plaintift’s replied to defendant 
by telephone and sent defendant a 
copy of letter which they wrote to 
the client, in each instance asserting 
a claim to an equal division of fee. 
D.C.—Smith v. Fletcher, 152 F.2d 20, 

80 U.S-App.D.C. 263. 

Pinding supported by stipulated facts 
In proceeding, presented on agreed 
statement of facts, for forfeiture of 
intoxicating liquor allegedly trans¬ 


ported into dry state of Kansas, stip- 
ulation in agreed statement that the i 
liquor in question was whisky, sloe 
gin, and rum warranted finding that 
the liquor was not imported for sac¬ 
ramental or medicinal purposes with¬ 
in exception in Kansas statute per¬ 
mitting importation for such pur¬ 
poses. 

U.S.—7 Fifths Old Grand-Dad Whis¬ 
key V, U. S., C.C.A.Kan., 158 F.2d 34, , 
certiorari denied 67 S.Ct. 870, 330 

U. S. 828, 91 L.Ed. 1277. 

Piudiag held not contrary to plead¬ 
ing 

U.S.—^Milwaukee Mechanics’ Ins. Co. 

V. Questa, C.C.A.Nev., 155 F.2d 139 
Pindings held not supported by evi¬ 
dence 

U.S.—Farmers Grain Co. v. Toledo, 
P. & W. R. R., aC.A.Ill., 158 F.2d 
109, vacated on other grounds 68 
S.Ct. 63, two cases, 332 XJ.S. 748, 
92 D.Ed. 335. 

96. U.S.—^U. S. V. 15.3 Acres of Land 
in the City of Scranton, Pa., D.C. 
Pa., 154 F.Supp. 770, 

97. Speculation cannot be substitut¬ 
ed for proof 

U.S.—U. S. V. 15.3 Acres of Land in 
the City of Scranton, Pa., supra. 

96. U S—^Weber v. McKee, C.A.Tex., 
215 F.2d 447—Carr v. Yokohama 
Specie Bank, Limited, of San Fran¬ 
cisco, C.A.CaI., 200 F.2d 251—Nor¬ 
wich Union Indem. Co. v. Haas, C. 
A.IU., 179 F.2d 827—Oedekerk v. 
Muncie Gear Works, C.A.Ind., 179 
F.2d 821—Shapiro v. Rubens, C.C. 
A.Ind., 166 F.2d 659. 

Interborough News Co. v. Cur¬ 
tis Pub. Co., D.C.N.Y., 127 F.Supp. 
286, affirmed, C.A., 225 F.2d 289. 
D.C.—Summerbell v. Elgin Nat 
Watch Go., 215 F.2d 323, 94 U.S. 
App.D.C. 220—Schilling v, Schwitz- 

416 


er-Cummins Co., 142 F.2d 82, 79 
U.S.App.D.C. 20. 

Pindings held sufficient 
U.S.—Shapiro v. Rubens, C.C.A.Ind., 
166 F.2d 659. 

99. U.S.—^Weber v. McKee, C.A.Tex., 
215 F.2d 447—Carr v. Yokohama 
Specie Bank, Limited, of San Fran¬ 
cisco, C.A.Cal., 200 F.2d 251—Nor¬ 
wich Union Indem. Co. v. Haas, C. 
A.I11., 179 F.2d 827. 

D.C.—Summerbell v. Elgin Nat. 
Watch Co., 215 F 2d 323, 94 U.S. 
App.D.C. 220—Schilling v. Schwitz- 
er-Cummins Co., 142 F.2d 82, 79 
U.S.APP.D.C. 20. 

Sufficiency of evidence to support ver¬ 
dict compared 

Evidence sufficient to support a 
jury verdict may not sustain a trial 
judge’s finding. 

U.S.—Continental Cas. Co. v. Stokes, 
C-A.Pla., 249 P.2d 152, 

Guess as basis 

Finding of fact by a trial court 
may not be based on a guess of what 
might have happened, but can only be 
grounded on evidence which supports 
a reasonable inference as to what did 
happen. 

U.S.—In re Knetzer, C.A.Ill., 229 F. 
2d 232, reversed on other grounds 
Jaffke V. Dunham, 77 S.Ct. 307, 352 
U.S. 280, 1 L.Ed.2d 314. 

1 . Pailure to move for more specific 
findings 

Where trial judge in awarding 
damages under Federal Tort Claims 
Act did not separate damages for 
personal injury and property dam¬ 
age, but government did not move 
for more specific findings of fact, any 
error in failure to separate award 
would be considered as waived. 
lU.S.—U. S. V. Pendergrast, C.A.S.C., 
i 241 F.2d 687, 
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2. U.S.—Cross V. Pasley, C.A.Mo., 
267 F.2d 824—Elam v. TJ. S., C.A. 
Ohio, 250 F.2d 582, certiorari de¬ 
nied 79 S.Ct. 73, 358 U.S. 848, 3 L. 
Ed.2d 81—Trentman v. City and 
County of Denver, Colo., C.A.Colo., 
236 F.2d 951, certiorari denied 77 
S.Ct. 265, 352 U.S. 943, 1 L.Ed.2d 
239—Ohlmg-er v. U. S., C.A.Idaho, 
219 F.2d 310—Life Savers Corp. v. 
Curtiss Candy Co., C.A.Ill., 182 F 2d 
4—Skelly Oil Co. v. Holloway, C.A. 
Mo., 171 F.2d 670—Smith v. Dental 
Products Co., C.C.A.I11., 168 F.2d 
516. 

Perfect Circle Corp. v. Hastings 
Mfg. Co., D.C.Mich., 162 F.Supp. 777 
—Smith V. U. S., D.C.Colo., 158 F. 
Supp. 344—P. Zinn & Co. v. 
Shawnee Pottery Co., D.C.Ohio, 148 
F.Supp. 322—Brown v. Denver Post, 
Inc., D.C.Colo., 146 F.Supp. 351— 
Belden v. Air Control Products, 
Inc., D.C.Mich,, 144 F.Supp. 248, 
affirmed, C.A., 249 F.2d 460—The 
Del-Mar-Va, D.C.Va., 56 F.Supp. 743 
—Roberts v. Calhoun County, Fla., 
D.C.Fla., 45 F.Supp. 291, reversed 
on other grounds, C.C.A., 136 F.2d 
59, rehearing- denied 137 F.2d 130 
—^Proctor v. White, D.C.Mass., 28 
F.Supp. 161 — Cook V. U. S., D.C. 
Mass., 26 F.Supp. 253—^Wellman v. 
U, S., D.C.Mass., 25 F.Supp. 868— 
Foster v. U. S., D.C.Mass., 25 F. 
Supp. 837. 

D.C.—Federal Trade Commission v. 

B. F. Goodrich Co., 242 F.2d 31, 100 
U.S.App.D,C. 58—Klimkiewicz v. 
Westminster Deposit & Trust Co., 
122 P.2d 957, 74 App.D.C. 333, cer¬ 
tiorari denied 62 S.Ct. 633, 315 U. 
S. 805, 86 L.Ed. 1204. 

lengthy opinion 

In view of the nature of issue 
posed in action under Sherman Act, 
district court's decision, including 
appendix, would, despite its length, 
constitute findings of fact and con¬ 
clusions of law, without further 
findings or conclusions being sub¬ 
mitted by any of the parties. 

U.S.—Interborough News Co. v. Cur¬ 
tis Pub. Co., D.C.N.T., 127 F.Supp. 
286, affirmed, C.A., 225 F.2d 289. 

Statements liberally construed 

Trial judge's statements in his 
memorandum opinion would be lib¬ 
erally construed, even though they 
were somewhat conclusionary in na¬ 
ture, for purpose of having memo¬ 
randum opinion supply the necessary 
findings. 

U.S.—Stone v. Farnell, C.A.Cal., 239 
F.2d 750. 

Opinion held insufficient to satisfy 
Buie 

An oral opinion of district court 
In non jury eauity case which dis¬ 
cussed only portions of evidence 
and which engaged in reasoning 
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could not be designated by court as 
the "special findings of fact and 
conclusions of law” reauired by Rule, 
there being no formal findings or 
statement of facts, or separate state¬ 
ment of court's conclusions of law. 
So where trial judge, in course of 
oral opinion, reiterated previously 
announced program for settling find¬ 
ings, and stated that oral opinion 
would be confined to crucial issues, 
but that definite findings would be 
made as to all issues involved, mo¬ 
tion for order designating the oral 
opinion as findings of fact and con¬ 
clusions of law and for entry of final 
order dismissing plaintiffs petition 
was denied. The existence of issues 
outside of those discussed by dis¬ 
trict judge in his oral opinion in non- 
jury equity case alone created an in¬ 
superable obstacle to granting mo¬ 
tion. 

U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.C.N.T., 2 F.R.D. 224. 

Under Equity Rules, Rule 70^ 

(1) It was held that the opinion 
of the district court could stand as 
statement of facts and of law ap¬ 
plicable thereto required by Equity 
Rules, Rule 70^. 

U.S.—^Western Powder Mfg. Co. v. 
Brewerton Coal Co., C.C.A.I11., 81 
F.2d 85, certiorari denied Central 
Illinois Electric & Gas Co. v. Man¬ 
ufacturers Finance Co., 57 S.Ct. 
11, 299 U.S. 549, 81 L.Ed. 404—■ 
Parker v. St. Sure, C.C.A.Cal., 53 
F.2d 706—^American Can Co. v. M. 
J. B. Co., D.C.Del., 52 F.2d 904— 
Lewys v. O’Neill, D.C.N.T., 49 F. 
2d 603. 

Cook V. U. S., D.C.Mass., 26 F. 
Supp. 253—^Buck v. Spanish Gables, 
D.C.Mass., 26 F.Supp. 36—^Weber 
V. Wittmer Co., D.C.N.T., 26 F. 

Supp. 13—Wellman v. XJ. S., D.C. 
Mass,, 25 F.Supp. 868—^Foster v. 
U. S„ D.C.Mass., 25 F.Supp. 837— 
American Bitumuls Co. v. Union 
Oil Co. of California, D.C.CaL, 241 
F.Supp. 795, affirmed, C.C.A., Union 
Oil Co, of California v, American 
Bitumuls Co., 109 F.2d 140—Slay- 
maker Lock Co. V. Reese, D.C.Pa., 
24 F.Supp. 69—^Hadley Co. v. Provi¬ 
dence Stock Co., D.C.R.I., 23 F. 
Supp. 915—Proctor Electric Co. v. 
McGraw Electric Co., D.C.Del., 23 
F.Supp. 343—Leibing Automotive 
Devices v. Wildermuth, D.C.N.T., 
23 F.Supp. 223, affirmed, C.C.A., 104 
F.2d 411—O. D, Jennings & Co. v. 
Maestri, D.C.La,, 22 F.Supp. 980, 
affirmed, C.C.A., 97 F.2d 679—Lewis 
Invisible Stitch Mach. Co. v. Co¬ 
lumbia Blindstitch Mach. Mfg. 
Corporation, D.C.N.T., 22 F.Supp. 
705—^Acco Products v. Wilson- 
Jones Co., D.C.Mass., 22 F.Supp. 
682—Securities and Exchange Com¬ 
mission v. Torr, D.C.N.T., 22 F. 
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Supp. 602—M. Swift & Sons v. W. 
H. Coe Mfg. Co., D.CR.I., 22 F. 
Supp. 527, affirmed, C.CA., 102 F. 
2d 391—Bessemer Inv. Co. v. City 
of Chester, D.C.Pa., 22 F.Supp. 311, 
modified on other grounds, C.C.A., 
113 F.2d 571—Gotz v. Universal 
Products Co., D.C.Del., 22 F.Supp. 
215, affirmed, C.C.A., 107 F.2d 40— 
In re Hammond, D.C.N.T., 22 F. 
Supp. 192, reversed on other 
grounds, C.C.A., 98 F.2d 703, cer¬ 
tiorari denied Hammond v. Irving 
Trust Co., 59 S.Ct. 149, 305 U.S. 646, 
83 L.Ed. 418—Goldin v. R. J. Reyn¬ 
olds Tobacco Co., D.C.N.T., 22 F. 
Supp. 61—Whitman & Barnes v. 
Allied Products Corporation, D.C. 
Mich., 21 F.Supp. 195—^Allied Prod¬ 
ucts Corporation v. Whitman & 
Barnes, 21 F.Supp. 186—^Aero Neck- 
Band & Collar Co. v. Fenway Fab¬ 
rics, D.C.N.Y., 19 F.Supp. 84 6, re¬ 
versed on other grounds, C.C.A.., 
Aero Neck-Band & Collar Co. v. 
Beaver Mfg. Co., 97 P.2d 363, cer¬ 
tiorari denied Aero Neck Band & 
Collar Co. v. Beaver Mfg. Co., 59 
S.Ct. 146, 305 U.S. 643, S3 L.Ed. 
415—Industrial Rayon Corporation 
V. Dutchess Underwear Corpora¬ 
tion, D.C.N.Y., 17 F.Supp. 783, re¬ 
versed on other grounds, C.C.A., 92 
F.2d 33, certiorari denied Dutchess 
Underwear Corporation v. Indus¬ 
trial Rayon Corporation, 58 S.Ct. 
610, 302 U.S, 640, 82 L.Ed. 1100— 
Moesta v. Briggs Mfg. Co., D.C. 
Mich., 16 F.Supp. 596—Plant Prod¬ 
ucts Co. V. Charles H. Phillips 
Chemical Co., D.C.N.Y., 16 F.Supp. 
553, affirmed, C.C.A., 96 F.2d 585— 
Sheldon v. Metro-Goldwyn Pictures 
Corporation, D.C.N.Y., 7 F.Supp. 

837, reversed on other grounds, C. 

C.A., 81 F.2d 49, certiorari denied 
Metro-Goldwyn Pictures Corpora¬ 
tion V. Sheldon, 56 S.Ct. 835, 298 U. 
S. 669, 80 L.Ed. 1392—Stewart- 

Wamer Corporation, v. A C Spark 
Plug Co., D.C.Mich., 5 F.Supp. 371 
—^Amiesite Asphalt Co, of Ameri¬ 
ca V. Interstate Amiesite Co., D.C. 
Del., 4 F.Supp. 504, appeal dis¬ 
missed, C.C.A., 72 F.2d 946. 

(2) Such an opinion would stand 
as findings of fact and conclusions 
of law only if it sufficiently com¬ 
plied with the Equity Rule. 

U.S.—Interstate Circuit v. U. S., Tex., 
68 S.Ct. 768. 304 U.S. 66, 82 L.Ed. 
1146. 

Texas Co. v. Wilkinson, D.C.La,, 
21 F.Supp. 771. 

(3) Findings were adequate where 
there was enough left after disre¬ 
garding extraneous matter to enable 
the court of appeals to determine 
the issues presented by the case. 

D.C.—Societe Suisse Pour Valeurs 

De Metaux v. Cummings, 99 F.2d 
387, 69 App.D.C. 154, certiorari de- 
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does not relieve the trial judge of making adequate 
findings,^ but merely relieves him from filing find¬ 
ings of fact and conclusions of law separate from 
the opinion.^ 

On the other hand, when the trial court does make 
formal findings of fact, they alone serve as the 
court’s findings of fact;^ and a memorandum or 
opinion by the trial court may not be used to sup¬ 
plement such findings.® However, in construing the 
findings, they may be read together with any memo¬ 
randum opinions."^ In a direct conflict between the 
formal findings and the findings of an opinion, the 
formal findings must govern.® 

§ 1050. - Definiteness and Certainty 

It is the duty of the court to make meticulous find¬ 
ings, and the findings should be clear, definite, and 
conct'fee. 

Under Rule 52 it is the duty of the court to make 
meticulous findings,and the findings of fact should 


be clear, definite, and concise.^® The findings should 
be so explicit as to give the appellate court a clear 
understanding of the basis of the trial court’s deci¬ 
sion and enable it to determine the ground on which 
the trial court reached its decision.^^ 

The requirement of particularity sufficient to per¬ 
mit proper review applies to findings as to dam- 

ages.i2 

§ 1051. - Ultimate or Evidentiary Facts 

The trial judge need only find such ultimate facts 
as are necessary to reach and support the decision; 
but the findings must not be too general, and there 
must be such subsidiary or evidentiary findings as will 
support the ultimate conclusion. 

The trial judge in making his findings of fact and 
conclusions of law under Rule 52 (a) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., need only 
find such ultimate facts as are necessary to reach 
and support the decision in the case;^® and the court 


nied Societe Suisse Pour Valeurs 
De Metaux v. Murphy, 59 S.Ct. 
463, 306 U.S. 631, 83 L.Ed. 1033. 

3. U.S,—Life Savers Corp. v. Cur¬ 
tiss Candy Co., C.A.Ill., 182 F.2d 4. 

4. U.S.—Life Savers Corp. v. Cur¬ 
tiss Candy Co., supra, 

5. U.S.—Ohlinger v. U. S., C.A.Ida- 
ho, 219 P.2d 810. 

Davis V. Rhay, D.C.Wash., 156 P. 
Supp. 114, affirmed, C.A., 256 F.2d 
617. 

D.C.—Federal Trade Commission v. 

B. F. Goodrich Co., 242 F.2d 31, 100 
U.S.App.D.C. 58. 

6. U.S.—Ohlmger v. U. S., C.A.Ida- 
ho. 219 F.2d 310. 

D.C.—^Federal Trade Commission v. 

B. F. Goodrich Co,, 242 F.2d 31, 100 
U.S.App.D.C. 58. 

7. U.S.—Skelly Oil Co. v. Holloway, 

C. A.Mo., 171 F.2d 670. 

Construction of findings generally 

see infra § 1056. 

8. U.S.—Plastino v. Mills, C.A.Or., 
236 F.2d 32. 

9. U.S.—^Alexander v. Nash-Kelvi- 
nator Corp., C.A.N.Y., 261 F.2d 187. 

U. S. V, Aluminum Co, of Amer¬ 
ica, D.C.N.Y., 44 F.Supp. 97, cause 
certified and transferred, see 64 
S.Ct. 1281, 322 U.S. 716, 88 L.Ed. 
1557, and reversed on other 
grounds, C.C.A., 148 F.2d 416. 

10. U.S.—Trentman v. City and 
County of Denver, Colo., C.A.Colo,, 
236 F.2d 951, certiorari denied 77 
set. 265, 352 U.S. 943, 1 L.E<i.2d 
239—Brown Paper Mill Co. v. Irv¬ 
in, C.C.A.Ark., 134 F.2d 337. 
“Cuequivocal finding's held required 

to support a conclusion against con¬ 
stitutionality of state statute. 

U.S,—Mayo v. Lakeland Highlands 


Canning Co., Fla., 60 S.Ct. 517, 309 
U.S. 310, 84 L.Ed. 774. 

Findings held insufficient 

(1> A finding that numerous acts 
were performed “at times” was so in¬ 
definite that it furnished little sup¬ 
port for a conclusion based thereon 
and it must give way to uncontro¬ 
verted findings which lead to an op¬ 
posite result, particularly where the 
acts were without right. 

U.S.—Williams v. U. S, C.C.A.in.. 
126 P.2d 129, certiorari denied 63 
S.Ct. 52, 317 U.S. 655, 87 L.Ed. 
527. 

(2) Finding of federal district 
court that, assuming that alleged 
tie-in sales by plaintiff in violation 
of anti-trust law were clearly proved, 
which they were not, and that de¬ 
fendant lost customers thereby, there 
was no showing that defendanfs 
plant could have handled additional 
orders, was not an acceptable substi¬ 
tute for a definite and forthright find¬ 
ing of facts. 

U.S.—Hunter Douglas Corp. v. Lan- 
do Products, C.A.Cal., 215 F.2d 
372. 

11. U.S.—Cross V. Pasley, C.A.Mo., 
267 F.2d 824—^Alexander v. Nash- 
Kelvmator Corp., C.A.N.Y., 261 F. 
2d 187—Irish v. U. S., C.A.Cal., 225 
F.2d 3—Maher v. Hendrickson, C.A. 
Ill., 188 F.2d 700. 

12. U.S.—^Alexander v, Nash-Kelvi- 
nator Corp., C-A-N.Y., 261 F.2d 187. 

Particular findings reqtuired 
U.S.—^Alexander v. Nash-Kelvinator 
Corp., supra. 

Findings held insufficient 

Findings as to damages for per¬ 
sonal injuries, which recited that 
each plaintiff incurred hospital and 
medical expenses, and sustained and 
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would sustain loss of earnings, but 
did not show amounts of such items 
of damages, amounts of future loss¬ 
es, whether awards therefor had been 
discounted to present worth, or the 
rate of discount used, were not made 
with sufficient particularity. 

U.S.—^Alexander v. Nash-Kelvinator 
Corp., supra. 

13. U.S.—Carr v. Yokohama Specie 
Bank, Limited, of San Francisco, 
C.A.Cal., 200 F.2d 251—Skelly Oil 
Co. V. Holloway, C.A.Mo., 171 F.2d 
670—Platt V. U. S., C.C.A.Okl., 163 
F.2d 165—A. B. Dick Co. v. Marr, 
C.C.A.N.Y., 155 F.2d 923, vacated 
on other grounds 67 S.Ct. 188, 329 

U. S. 680, 91 LEd. 599, motion de¬ 
nied 67 S.Ct. 1080, 330 U.S. 810, 91 
L.Ed. 1265—Brown Paper Mill Co. 

V. Irvin, C.C.A.Ark., 134 P.2d 337 
—Gay Games v. Smith, C.C.A.Ind., 
132 F.2d 930—McGee v. Nee, C.C.A. 
Mo., 113 F.2d 543. 

Skinner v. Aluminum Co. of 
America, D.C.Pa., 105 F.Supp. 635 
—Louisville Taxicab & Transfer 
Co. v. Yellow Cab Transit Co., D.C. 
Ky., 58 F.Supp. 950—In re Imperial 
Irr. Dist., D.C.Cal, 38 F.Supp. 770, 
affirmed, C.C.A., Wells Fargo Bank 
<& Union Trust Co. v. Imperial Irr. 
Dist., 13 6 F.2d 539, certiorari de¬ 
nied 64 S.Ct. 784, 321 U.S. 787, 88 
L.Ed. 1078, rehearing denied 64 S. 
Ct. 940, 322 U.S. 767, 88 L.Ed. 1593 
—Sonken-Galamba Corporation v. 
Atchison, T. & S. F. Ry, Co, D.C. 
Mo., 34 F.Supp. 15, affirmed, C.C.A., 
124 F.2d 952, certiorari denied 62 
S.Ct. 917, 315 U.S. 822, 86 L.Ed. 
1218. 

In re Higbee Co., D.C.Ohio, 7 F. 
R.D, 72. 

D.C.—Klirakiewicz v, Westminster 
Deposit & Trust Co., 122 F.2d 957, 
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need not and should not make detailed evidentiary | findings.^^ 


74 App.D.C. 333, certiorari denied 
62 S Ct 633, 315 U.S. 805, 86 L.Ed. 
1204. 

Issues lield not to require finding’s 
U.S.—Norwich Union Indem. Co. v. 
Haas, CAIll, 179 F.2d 827—Oede- 
kerk v. Muncie Gear Works, C.A. 
Ind., 179 P.2d 821. 

Issue held to require finding 

In action under Fair Labor Stand¬ 
ards Act to recover overtime com¬ 
pensation, liquidated damages, and 
attorney’s fees and costs, trial court 
should have made finding on issue 
whether employee was or was not 
an employee in a bona fide execu¬ 
tive or administrative capacity. 

U.S.—^Webster-Brinkley Co. v. Bel- 
field, C.C.AWash., 166 F.2d 814. 
bindings held sufficient 

(1) Trial court’s finding that on 
certain date defendant undertook to 
repair and rearrange gas tank and 
distribution system installed in 
plaintiffs’ house and, in so doing, 
was negligent and thereby gas es¬ 
caped from tank or distribution sys¬ 
tem and flowed into walls of house, 
and, being inflammable, was ignited 
and caused destruction of house, suf¬ 
ficiently complied with Rule. 

U.S.—Skelly Oil Co. v. Holloway, C.A. 
Mo., 171 F.2d 670. 

(2) Finding of the district court 
that drainage commissioners had not 
been guilty of malfeasance, mis¬ 
feasance, or nonfeasance in their 
conduct as commissioners was not 
objectionable as a mere “conclusion 
of law” but was sufficient as a find¬ 
ing of ultimate facts. 

Xj.s.—^Woldson V. Bauman, C.C.A.Ida- 
ho, 132 F.2d 622. 

(3) In proceeding for reorganiza¬ 
tion of public utility holding compa¬ 
ny, findings that proposed settle¬ 
ment of company’s claim against 
third party was for best interests of 
the estate, that consideration there¬ 
for was fair, reasonable, and ade- 
■quate, and that adequate notice and 
opportunity to be heard had been 
given to all persons interested, were 
sufficient without formally stated 
conclusions as to probable success 
of each claim and defense involved. 
Xj.s.—Ladd v. Brickley, C.CA.Mass., 

158 F.3d 212, certiorari denied 67 
S.Ct. 675, 330 U.S. 819, 91 L.Ed. 
1271, rehearing denied 67 S.Ct. 964, 
330 U.S. 855, 91 L.Ed. 1297. 

Finding held insufficient to show 
jurisdiction 

U.S.—Clark v. Paul Gray, Inc., Cal., 
59 S.Ct. 744, 306 U.S. 583, 83 L.Ed. 
1001 . 

TTnder Equity Rules, Rule 70^ 

(1) Ordinarily, trial court need not 
do more than make findings of ulti¬ 
mate fact on which its conclusions 
of law are based. 


U.S.—Brown v. U. S., C.C.A.Pa., 95 F. 
2d 487. 

Kelly V. Central Hanover Bank & 
Trust Co., D.C.N.Y., 14 F.Supp. 346, 
case remanded on other grounds, 
C-C-A., 85 P.2d 61—U. S. v. McIn¬ 
tosh, D C.Va., 3 F.Supp. 715, ap¬ 
peal dismissed, C C.A., 70 F.2d 507, 
certiorari denied 55 S Ct. 101, 293 
U.S. 586, 79 L.Ed. 682. 

(2) Specific findings on every issue 
were not required. 

U.S.—Parker v. St. Sure. C.C.A.Cal., 
53 F.2d 706. 

(3) It was trial judge's duty to 

make his fact findings without un¬ 
necessary repetition and condense 
various proposed findings into sin¬ 
gle document, instead of writing 
“found” or “not found” against each 
proposed finding filed by parties after 
opinion was handed down. i 

U.S.—^Epstein v. Goldstein, C.C.A.N. j 

Y., 107 P.2d 755, motion denied; 
110 F.2d 747. 

(4) Statements in district court’s 
decree which were but ultimate con¬ 
clusions, did not dispense with ne¬ 
cessity of properly formulating un¬ 
derlying fact findings. 

U.S.—^Interstate Circuit v. U. S., 
Tex., 68 S.Ct. 768, 304 U.S. 55, 82 
L.Ed. 1146. 

(5) There could not be a general 
negative finding by district court, 
but special finding on all questions 
and a separate stating of facts which 
were found, and of issues not found, 
were required, and degree of detail 
was matter of judgment. 

U.S.—Southwestern Bell Telephone 
Co. V. City of San Antonio, Tex., 
C.C.A.Tex., 75 P.2d 880, certiorari 
denied City of San Antonio v. 
Southwestern Bell Telephone Co., 
55 S.Ct. 835, 295 U.S. 754, 79 L.Ed. 
1698. 

(6) However, Rule was satisfied by 
clear statement of essential facts 
and applicable rules of law. 

U.S.—Briggs V. U. S., C.C.A.Mich., 45 
F.2d 479. 

In law action tried without jury pri¬ 
or to adoption of Rules 

(1) Trial court in making special 
findings was required to find ulti¬ 
mate facts. 

U.S.—Becker v. Evens & Howard 
Sewer Pipe Co., C,C.A.Mo,, 70 F.2d 
696. 

(2) Alleged failure of district 
court to make special findings was 
held not fatal to judgment where 
written order directing judgment to 
be entered and stating that case had 
been submitted on stipulated facts 
so that no findings of fact or conclu¬ 
sions of law were necessary, and 
judgment entered thereon, constituted 
general finding, which was sufficient. 
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U.S.—McLaughlin v. Coos Bay Lum¬ 
ber Co., C.C.A.Cal., 80 P.2d 763. 

(3) Where facts found fully sup¬ 
ported court’s conclusions, it was 
not necessary to make specific find¬ 
ings on disputed fact questions 
which were rendered immaterial by 
findings made. 

U.S—Dubiske v. U. S., C.C.A.IIL, 98 
F.2d 361, certiorari denied 59 S.Ct. 
244, 305 U.S. 652, 83 L.Ed. 422, 

14. U.S.—Elam v. U. S., C.A.Ohio, 

250 F.2d 582, certiorari denied 79 
set. 73, 358 U.S. 848, 3 L.Ed.2d 81 
—Weber v. McKee, C.A.Tex., 215 F. 
2d 447—Carr v. Yokohama Specie 
Bank, Limited, of San Francisco, 
C.A.Cal., 200 F.2d 251—Norwich 
Union Indem. Co v. Haas, C.A Ill., 
179 F.2d 827—A. B. Dick Co v. 
Marr, C.C.A.N.Y., 155 F,2d 923, 

vacated on other grounds 67 S.Ct. 
188, 329 U.S. 680, 91 L.Ed. 599, mo¬ 
tion denied 67 S.Ct. 1080, 330 U.S. 
810, 91 L.Ed. 1265—Knaust Bros. 
V. Goldschlag, C.C.A.N.Y., 119 F.2d 
1022. 

Louisville Taxicab & Transfer 
Co. V. Yellow Cab Transit Co., D. 
C.Ky., 58 F.Supp. 950. 

In re Higbee Co., D.C.Ohio, 7 F, 
R.D. 72. 

Recapitulation of 6.711161106 

“Findings of fact” should be a 
clear and concise statement of the 
ultimate facts and not a statement, 
report, or recapitulation of evidence 
from which such facts may be found 
or inferred. 

U.S.—Brown Paper Mill Co, v. Irvin, 
C.C.A.Ark., 134 P-2d 337. 

Party under misconception 

Where person drafting findings of 
fact and conclusions of law for court 
labored under misconception that 
“findings of fact” should be findings 
of the evidence or of the eviden¬ 
tiary facts and that “conclusions of 
law” should be court’s findings of 
the ultimate facts and all the issues 
of the case were not covered by 
proper findings of fact and conclu¬ 
sions of law, the judgment appealed 
from would be vacated and cause 
remanded for proper findings of the 
ultimate facts and proper conclu¬ 
sions of law as required by Federal 
Rule. 

U.S.—Brown Paper Mill Co. v. Irvin, 
supra. 

Finding of solvency 

In action to recover unpaid bal¬ 
ance on agreed purchase price for 
capital stock of transportation line 
sold by plaintiffs, wherein defend¬ 
ants contended corporation was in¬ 
solvent when sold, contrary to rep¬ 
resentation of solvency, finding of 
solvency was sufficient without state¬ 
ment of assets and liabilities going 
to illustrate solvency. 
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On the other hand, the findings must not be too 
general.^^ There must be such subsidiary or evi¬ 
dentiary findings of fact as will support the ultimate 
conclusion reached by the court and the findings 
should be sufficient to indicate the factual basis for 
the ultimate conclusions.^’^ The nature of the evi¬ 
dentiary findings sufficient and appropriate to sup¬ 
port the decision is for the trial court to determine 
in the first instance in the light of the circumstances 
of the particular case.^^ 

§ 1052. - Proceedings for Injunction 

The court should set forth the facts and law con¬ 
stituting the grounds of its action in granting or re¬ 
fusing an interlocutory injunction, and not such grounds 
as would be necessary on a final decree, and the find¬ 
ings should be clear and explicit. 


The provision of Rule 52 (a) providing that the 
court, in granting or refusing an interlocutory in¬ 
junction, shall set forth the findings of fact and con¬ 
clusions of law, as discussed supra § 1042, requires 
the court to set forth the facts and law constituting 
the grounds of its action in granting or refusing an 
interlocutory injunction, and not such grounds as 
w’ould be necessary on a final decree and the Rule 
should be fairly complied with.^O The findings set 
forth should be most clear and explicit, to enable 
the court of appeals to review the action that the 
district court takes,and should contain findings 
of sufficient evidentiary and ultimate facts to ap¬ 
prise defendant and the appellate court of the basis 
of the judgment issuing the injunction.22 


tr.S.—Weber v. McKee, C.A.Tex., 215 
F.2d 447. 

Pinding* of no fraud 

In action to recover unpaid bal¬ 
ance on agreed purchase price for 
capital stock of transportation line 
sold by plaintiffs, wherein defend¬ 
ants alleged plaintiffs made certain 
fraudulent representations, finding 
that fraudulent representations were 
not made as alleged would be sufli- 
cient without referring to each sepa¬ 
rate representation and making sub¬ 
sidiary findings as to it. 

XJ.S .—Weher v. McKee, supra. 

15. XJ.S.—Knapp v. Imperial Oil & 
Gas Products Co., C.C.A.W.Va., 130 
P.2d 1. 

le. XJ.S.—^Kelley v. Everglades 
Drainage Dist., Pla,, 63 S.Ct. 1141, 
319 U.S. 415, 87 KEd. 1485, rehear¬ 
ing denied 63 S.Ct. 1444, 320 XJ.S. 
214, 87 L.Bd. 1851, motion denied 
64 S.Ct. 783, 321 XJ.S. 754, 88 L.Ed. 
1851. 

Kweskin v. Finkelstein, C.A.I1L, 
223 P.2d 677—Desch v. U. S., C.A. 
Ill., 186 F.2d 623. 

tntimat© findings without suhsidiairy 
findings 

(1) Conclusion of ultimate facts 
without any subsidiary findings of 
fact on which conclusion is based 
are insufficient compliance with Rule. 
U.S.—Dearborn Nat, Cas. Co. v. Con¬ 
sumers Petroleum Co., C.C.A.I11., 
164 F.2d 332. 

Brooks Bros. v. Brooks Clothing 
of CaL, D.aCal., 5 P.R.D. 14. 

(2) Where master, to whom mat¬ 
ter had been referred, died after clos¬ 
ing of testimony but before he made 
any finding or report and transcript 
of testimony taken before master 
was filed with district court, ulti¬ 
mate finding of liability by district 
court without subsidiary findings and 
conclusions of law was not a fair 
compliance with requirement of Fed¬ 
eral Rules for findings of fact and 
conclusions of law. 


U.S.—Smith V. Dental Products Co., 
C.C.A.I11., 168 F.2d 516. 

Pinding held sumcient 

Unchallenged finding that substan¬ 
tial part of goods and materials in¬ 
spected was used as instrumental¬ 
ities of commerce by employer’s cli¬ 
ents, and that substantial portion 
after inspection was shipped in in¬ 
terstate commerce to employer’s cli¬ 
ents and by them used in production 
of goods for commerce, was suffi¬ 
cient to support conclusion that sen¬ 
ior inspectors were engaged in pro¬ 
duction of goods for commerce with¬ 
in Fair Labor Standards Act without 
regard to challenged finding that in¬ 
spectors were engaged in processes 
and occupations necessary to the 
production of goods for interstate 
commerce. 

U.S.—McComb v. Robert W. Hunt 
Co., C.A.I11., 172 F.2d 751. 

17. U.S.—Timmons v. C, I. R., C.A. 
4, 198 F.2d 142—Desch v. U. S., 
C.A.I1L, 186 F.2d 623, 

Invalidity of patent 
Where ultimate question presented 
by suit was infringement of patent, 
and court grounded its finding of 
noninfringement on invalidity of pat¬ 
ent, finding of invalidity was basic 
to finding of noninfringement. 

U.S.—Massa v. Jiffy Products Co., C. 
A.Cal., 240 P.2d 702, certiorari de¬ 
nied 77 S.Ct. 825, 353 U.S. 947, 1 L. 
Ed.2d 856. 

18. U.S,—^Victory Towing Co. v. Bor¬ 
delon, C.A.La,, 219 F.2d 540. 

19. U.S.—Cone v. Rorick, C.C.A.Fla., 
112 F.2d 894. 

20. Unportaat to proper review 
Fair compliance with Rule of Civ¬ 
il Procedure requiring findings of 
fact is of the highest importance to 
proper review of court’s action in 
granting or refusing preliminary in¬ 
junction. 

U.S.—Mayo v. Lakeland Highlands 
Canning Co., Fla., 60 S.Ct. 617, 309 
U.S. 310, 84 L.Ed. 774. 
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21. U.S.—Bowles V. Russell Pack¬ 
ing Co., C.C.A.I11., 140 F.2d 354. 

Pindings held insufficient 

(1) Meager and equivocal findings 
in court's order denying temporary 
injunction to restrain violation of 
OPA Regulation, which found that 
defendant acted in good faith, were 
not a fair compliance with Federal 
Rule relating to findings of fact and 
conclusions of law. 

U.S.—Bowles v. Russell Packing Co., 
supra. 

(2) Where preliminary injunction 
restraining association composed of 
several local unions from causing or 
instructing its members to refuse 
to work for employer and from con¬ 
tinuing to breach collective bargain¬ 
ing agreement contained certain re¬ 
citals which gave In a general way 
the factual background on which in¬ 
junction was based, such recitals did 
not constitute a fair compliance with 
Federal Rule. 

U.S.—Carpenters’ Dist. Council, De¬ 
troit, Wayne and Oakland Coun¬ 
ties and Vicinity, of United Broth, 
of Carpenters and Joiners of Amer¬ 
ica, AFL-CIO V. Cicci, C.A.Mich., 
261 F.2d 5. • 

22, U.S.—^Bowles V. Cudahy Pack¬ 
ing Co., C.C.A.Pa., 154 P.2d 891. 

Pindings held insufficient 
U.S.—^Bank of Madison v, Graber, 
C.C.A.Wis., 158 F.2d 137. 

Pirobahility of future harm 

Finding of amount in controversy 
within jurisdiction of federal court 
cannot be based on mere possibility 
of future harm, but can be based on 
present probability of such harm, and 
finding of probable future harm to 
plaintiff from defendant's acts war¬ 
rants ultimate finding of amount in 
controversy adequate for federal ju¬ 
risdiction of injunction suit 
U.S.—^Food Fair Stores v. Food Fair, 
C.A.Mass., 177 F.2d 177. 
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§ 1053. Amended and Additional Findings 

Under Rule 52 (b), on motion of a party made not 
later than ten days after entry of Judgment, the court 
may amend its findings or make additional findings; 
and the court may even do so of its own motion, op 
may allow an amendment on motion after the statu¬ 
tory time. 

Rule 52 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that, on motion of a 
party made not later than ten days after entry of 
judgment, the court may amend its findings or make 
additional findings and may amend the judgment ac¬ 
cordingly,and a party seeking such amendment 
or supplemental findings should so move within the 
prescribed period and where the docket does not 
show timely service of such a motion, its mere filing 
is insufficient to make it other than a nullity.^^ 
However, the Rule does not preclude the court from 
amending or adding findings after judgment is ren¬ 
dered even though none of the parties makes a mo¬ 
tion to that effect ;26 and an amendment, on motion 
of a party made after the statutory time, has been 
allowed where the delay was at the suggestion of 
the court27 Under the Rule, also, a party may file a 
motion to amend findings before judgment has been 
entered.28 

There is some doubt, however, as to whether the 
Rule permits additional findings after judgment 


where the additional findings are merely by way of 
enlargement of the original findings and do not call 
for amendment of the judgment,2^ although such an 
amendment has been allowed where its effect was 
greatly to abbreviate the record on appeal. 

The Rule allows either party to make the mo¬ 
tion and further provides that this motion may 
be joined under Rule 59 with a motion for a new 
triaL32 determining a motion to amend its find¬ 
ings, the court should ignore incompetent evidence.^s 

A judgment is not to be taken as a denial of a 
motion to amend findings, where such motion was 
filed after the order entering judgment.^^ 

Effect of motion as stay of judgment, A motion 
to amend the findings of fact does not effect a stay 
of the judgment,at least where movant seeks no 
relief, either on the merits or by way of a stay, from 
the judgment and the fact that the judgment is 
executed pending the motion to modify the findings 
of fact does not deprive the court of its jurisdiction 
to pass on the motion.^'^ 

Application of Rule for relief from judgment or 
order. Rule 60 of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., which provides for relief from 
a judgment or order, has been held under particular 


23. U.S.—Cohn v. U. S., C.A.Tenn.. 
259 P.2d 371—Graham v. tJ. S., C.A. 
Cal., 243 P.2d 919—Steward v. At¬ 
lantic Refining” Co., C.A.Pa,, 235 F. 
2d 670—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

Matyas v. Feddish, D.C.Pa., 4 F. 
R.D. 385. 

D.C.—^District of Columhia v. Stack- j 
house, 239 F.2d 62, 99 U.S.App.D.C. 
242. 

Motions to set aside answers or find¬ 
ings of advisory jury which have 
been adopted by court as governed 
by same Rule see supra § 1030. 

Pacts held not to justify amendment 
U.S.—Vennell v. U. S., D.C.Pa., 38 
F.Supp. 381, affirmed, C.C.A^, 122 
F.2d 936—U. S. v. Hartford Acci¬ 
dent & Indemnity Co. of Hart¬ 
ford, Conn., D.C.Conn,, 33 F.Supp. 
859, reversed on other grounds, 

C. C.A., U. S. V. Hartford Accident 
& Indemnity Co., 117 F.2d 503. 

Rule held inapplicable 
tJ.S.—^Madden v. Perry, C.A.I11., 264 
F.2d 169. 

24, IJ.S.—Steward v. Atlantic Refin¬ 
ing Co., C.A.Pa., 235 P.2d 570. 

Walling V. Todd, D.aPa., 3 F.R. 

D. 490. 

Parties held remiss 
U.S.—Graham v. XJ. S., C.A.Cal., 243 
F.2d 919. 


Three years lapse since findings made 
U.S.—Smith V. St. Paul Fire & Ma¬ 
rine Ins. Co., D.C.H.T., 46 F.Supp. 
935. 

25. U.S.—Steward v. Atlantic Re¬ 
fining Co., C.A,Pa., 235 F.2d 670. 

26. U.S.—^Reinstine v. Rosenfield, C. 
C.A,in., Ill F.2d 892. 

27. U.S.—Vennell v. U. S., D.C.Pa., 
38 F.Supp. 381, affirmed, C.C.A., 122 
F.2d 936. 

28. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

Great Lakes Casualty Co. v. Pe- 
ano, D.C.Or., 1 F.R.D. 244. 

29. U.S.—Great Lakes Casualty Co. 
V. Peano, supra. 

30. U.S.—Vennell v. U. S., D.C.Pa., 
38 F.Supp, 381, affirmed, C.C.A., 
122 F.2d 936. 

31. U.S.—Heikkila v. Barber, D.C. 
Cal., 164 F.Supp. 587. 

32. U.S.—^Heikkila v. Barber, supra, 

33. U.S.—^Porter v. Consolidated 
Badger Co-op., C.C.A.Wis., 167 F. 
2d 836. 

Particular evidence held properly 
ignored 

District court, on Price Adminis¬ 
trator’s motion to amend findings, 
properly ignored letters from re¬ 
gional attorney of Department of 
Agriculture solicited by regional 
chief of the food enforcement sec¬ 
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tion of the OPA, where letters were 
unsworn to, wholly ex parte, hear¬ 
say and were tendered after hearing 
was over. 

U.S.—Porter v. Consolidated Badger 
Co-op., supra. 

34. U.S.—Greenwood v. Greenwood, 
C.A.Pa., 234 F.2d 276. 

35. U.S.—^Heikkila v. Barber, D.C. 
Cal., 154 F.Supp. 587. 

Money judgment; injunctive relief 
Motion to amend findings does not 
effect a stay of a money judgment 
even though the money judgment is 
automatically deprived of finality for 
ten days following its entry, and 
does not effect a stay of judgment 
denying injunctive relief, which is 
immediately final for all purposes, 
notwithstanding motion to amend the 
findings deprive both judgments of 
their finality for purposes of appeal. 
U.S.—Heikkila v. Barber, supra. 

36. U.S.—Heikkila v. Barber, supra. 

37. U.S.—^Heikkila v. Barber, supra. 
Deportation of alien 

Where findings of fact, conclu¬ 
sions of law, and formal judgment 
are entered denying injunctive relief 
against deportation of alien, the 
fact that the alien is deported pend¬ 
ing his motion to modify findings of 
fact does not deprive the court of its 
jurisdiction to pass on the motion, 
U.S.—^Heikkila v. Barber, supra. 
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circumstances not applicable to a motion for supple¬ 
mental finding's of fact and conclusions of law.^^ 

§ 1054. - Grounds; Grant or Denial of 

Motion 

In general, an amendment of the findings will be 
granted for the purpose of clarification, but not to 
secure a rehearing on the merits; and the court will 
not make an entirely immaterial change in a finding of 
fact. A motion to amend will generally be granted in 
the absence of objection. 

Rule 52 (b) provides a method for amplifying and 
expanding the findings of fact,^9 and, in general, an 
amendment of the findings will be granted for the 
purpose of clarification.^^ However, the Rule is not 
intended to provide a vehicle for securing a rehear¬ 
ing on the merits and a motion to amend does not 
raise matters which go to the substance of the judg- 
ment .‘^2 Accordingly, in so far as a proposed 
amendment would operate to effect a reversal of the 
decision or a denial of the facts as found it will be 
denied.^^ 

Since Rule 52 as a whole is intended to aid the ap¬ 
pellate court by affording a clear understanding of 
the basis of the decision of the trial court, as dis¬ 
cussed supra § 1037, where the findings and conclu¬ 
sions which the court made are sufficient for that 


purpose, a motion for additional ones is properly de- 
nied.*^^ Moreover, a motion to amend will be denied 
as to findings which are amply supported by evidence 
and which are necessary to the decision.^^ Like¬ 
wise, the court will not make an entirely immaterial 
change in a finding of fact.^6 Thus, where plaintiff, 
who was successful, merely failed to prove his 
strongest case, he is not entitled to an amendment 
of finding of fact.^^ 

In any event, a motion to amend findings will gen¬ 
erally be granted in the absence of any objection 

thereto.^S 

§ 1055. Amended and Additional Conclusions 
of Law 

While Rule 52 (b) does not provide for amendment 
of conclusions of law, or withdrawal of requested con¬ 
clusions, the court may amend a conclusion of law prior 
to judgment in a proper case, and may file additional 
conclusions where they are within the purview of the 
facts found. 

While Rule 52 (b), of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., which expressly authorizes 
amendment of findings of fact on motion made not 
later than ten days after entry of judgment, does 
not provide for amendment of conclusions of law, or 
withdrawal of requested conclusions,and the dis- 


38. U.S.—Madden v. Perry, C.A.IIL, 
264 F.2d 169. 

Belief from judgment generally see 
infra § 1233. 

Ko grounds for amendment 

"Where the intention of the court 
as expressed in its findings was evi¬ 
dent and apparent, no grounds exist¬ 
ed for amendment of such findings 
under Rule providing for correction 
of clerical mistakes in judgment. 

U.S.—Edwards v. Velvac, Inc., D.C. 
"Wis., 19 F.R.D. 504. 

39. U.S.—^Heikkila v. Barber, D.C. 
Cal., 164 F.Supp, 587. 

Matyas v. Feddish, D.C.Pa., 4 F. 
R.D. 385. 

40. U.S.—^American-Marietta Co. v. 

Krigsman, D.C.N.Y., 170 F.Supp. 

770—^Kardon v. National Gypsum 
Co., D.C.Pa., 83 F.Supp. 613. 

41. U.S.—Heikkila v. Barber, D.C. 
Cal., 164 F.Supp. 587, 

42. U.S.—^Heikkila v. Barber, supra. 
Reason for rule is that the find¬ 
ings themselves do not go to the 
substance of the judgment. 

U.S.—Heikkila v. Barber, supra. 

43. U.S.—Matyas v. Feddish, D.C. 
Pa., 4 F.R.D. 385. 

Relief available from reviewing 
court 

"Where plaintiff in action for un¬ 
fair competition had been denied in 
court’s prior opinion certain relief 


sought in its motion for temporary 
injunction and moved to amend cer¬ 
tain findings of fact and conclusions 
in court’s opinion, in several partic¬ 
ular respects motion would be al¬ 
lowed, but as to the balance of mo¬ 
tion seeking to have court recast 
and reword tabulation of issues so 
as to grant plaintiff full relief sought 
by way of temporary injunction mo¬ 
tion would be denied, since plain¬ 
tiff’s right in that respect would 
have to be accomplished by mandate 
of reviewing court. 

U.S.—^American-Marietta Co. v. 
Krigsman, D.C.N.T., 170 F.Supp. 

770. 

44. U.S-—Tulsa City Lines v. Mains, 
C.aA.Okl., 107 F.2d 377. 

' 45. U.S.-~Alden-Rochelle, Inc., v. 
American Soc. of Composers, Au¬ 
thors and Publishers, D.C.N.T., 80 
F.Supp. 900. 

46. U.S —^American Ins. Co. v. Lu¬ 
cas, D.C.Mo., 38 F.Supp. 926, ap¬ 
peals dismissed 62 S.Ct. 107, 314 
U.S. 575, 86 L.Ed. 466, and affirmed, 
C.C.A., American Ins. Co. v. Scheu- j 
fler, 129 F.2d 143, certiorari de¬ 
nied 63 S.Ct. 257, 317 U.S. 687, 87 
L.Ed. 551, rehearing denied 63 S. 
Ct. 433, 317 U.S. 712, 87 L.Ed. 567. 
Variance held not of sufficient ma¬ 
teriality 

Alleged variance in judgment para¬ 
graph, which provided that all costs 
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of construction of plan of physical 
solution should be borne by defend¬ 
ant United States and/or defendant 
districts, from paragraph of findings 
of fact and conclusions of law, pro¬ 
viding that all costs should be borne 
by United States provided that dis¬ 
tricts might advance said costs, was 
not of such materiality as to re¬ 
quire amendment of the findings. 
U.S.—Rank v. Krug, D.C.Cal., 155 P. 
Supp. 872. 

47. U.S.—Canister Co. v. National 
Can Corp., D.C.Del., 71 F.Supp. 49, 
appeal dismissed, C.C.A., 163 F.2d 
683. 

48. U.S.—^Alden-Rochelle, Inc., v. 
American Soc. of Composers, Au¬ 
thors and Publishers, D.C.N.Y., 80 
F.Supp. 900. 

49. Even if motion were permitted, 

defendants’ motion to withdraw de¬ 
fendants’ proposed conclusions, and 
for amendment of conclusions as 
made and adopted by district court, 
would be denied as not having been 
filed in time, where judgment was 
entered on June 14, and the motion 
was filed on August 31. 

U.S.—Columbia River Packers Ass’n 
V. Hinton, D.C.Or., 34 F.Supp. 970, 
reversed on other grounds, C.C.A., 
Hinton v. Columbia River Pack¬ 
ers Ass’n, 117 F.2d 310, reversed 
on other grounds 62 S.Ct. 520, 315 
U.S. 143, 82 L.E(1 750. 
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trict court will not, after entry of final judgment, 
grant defendant’s motion to withdraw defendant’s 
proposed conclusions of law and to strike reference 
to defendant’s proposals from the conclusions adopt¬ 
ed and filed by the court,^0 the court may amend a 
conclusion of law prior to judgment in a proper 
case.^^ Moreover, under Rule 52, the district court 
may file conclusions of law after entry of a decree 
dismissing the suit, in addition to the conclusion 
given as the basis for such ruling when it was an¬ 
nounced, where the additional conclusions were 
within the purview of the facts found by the court.52 

Certainly there can be no modification of conclu¬ 
sions of law which are proper and where a mo¬ 
tion to amend a finding of fact is denied, the court 
will also deny a motion to amend the concomitant 
conclusion of law that would have conformed the 
conclusion to the proposed amended finding.54 

Briefs and argument. In deciding a motion to 
amend a conclusion of law, the court may, where 
circumstances warrant it, permit counsel to submit 
briefs and have argument.^^ 


§ 1056. Construction and Operation 

Findings should be liberally construed in support of 
the judgment, but a judgment cannot be based on ir¬ 
reconcilably conflicting findings. In case of conflict be¬ 
tween findings and conclusions, the findings control- 
The failure to find a particular fact is a finding against 
the party who has the burden of proving it. 

The findings of a trial court in a case tried with¬ 
out a jury should be liberally construed in suppoit 
of the judgment,^^ even though they are not as ex¬ 
plicit or detailed as might be desired.^'^ Thus, 
where, from facts found, other facts may be inferred 
which will support the judgment, such inferences 
will be deemed to have been drawn.^^ 

If an irreconcilable conflict exists between ulti¬ 
mate findings of material facts, a judgment based on 
such findings cannot stand.^^ Where the facts 
found will warrant a judgment either for plaintiff or 
for defendant, dependent on which is accepted as 
controlling, then the findings are in irreconcilable 
conflict.®^ 

Where a conflict exists between findings of fact 
and conclusions of law, in the absence of evidence 
to support the conclusions, the findings of fact con¬ 
trol. 


50. U.S.—Columbia River Packers 
Ass’n V. Hinton, D.C.Or., 34 F.Supp. 
970, reversed on other grounds, 
C.C.A., Hinton v. Columbia River 
Packers Ass’n, 117 P.2d 310, re¬ 
versed on other grounds 62 S.Ct. 
520, 315 U.S. 143, 82 L.Ed. 750. 

51. U.S.—Cohn V. U. S., C.A.Tenn., 
259 F.2d 371. 

Mooney v. Willys-Overland Mo¬ 
tors, D.CDel., 106 F.Supp. 253, af¬ 
firmed, C.A., 204 F.2d 888, 39 A.L.R. 
2d 566. 

52. U.S.—Reinstine v. Rosenfleld, C. 
C.A.IIL, 111 F.2d 892. 

53. Proper characterization of ille¬ 
gal matter 

In suit for injunctive relief against 
threatened loss by violation of anti¬ 
trust laws, defendants were not en¬ 
titled to modification of conclusions 
of law which properly characterized 
as illegal under anti-trust laws arti¬ 
cles of association of society of com¬ 
posers, authors and publishers, so¬ 
ciety’s contracts, its system of li¬ 
censing motion picture theaters, li¬ 
cense agreements issued to theaters 
and manner in which society’s mem¬ 
bers had used their copyright privi¬ 
leges. 

U.S.—^Alden-Rochelle, Inc., v. Ameri¬ 
can Soc. of Composers, Authors 
and Publishers, D.C.N.Y., 80 F. 

Supp. 900. 

54. U.S.—Porter v. Consolidated 

Badger Co-op., C.C.A.Wis., 157 F.2d 
835. 


Canister Co. v. National Can 
Corp., D.C.Del., 71 F.Supp. 49, ap¬ 
peal dismissed, C.C.A., 163 F.2d 
683. 

55. U.S.—Mooney v. Willys-Overland 
Motors, D.C.Del., 106 F.Supp. 253, 
affirmed, C.A., 204 F.2d 888, 39 A.D. 
R.2d 566. 

56. U.S.—Travelers Ins. Co. v. Dunn, 
C.ATex., 228 P.2d 629—Triangle 
Conduit & Cable Co. v. Federal 
Trade Commission, C.C.A.7, 168 F. 
2d 175, affirmed 69 S.Ct 888, 336 
U.S. 956, 93 L.Ed. 1110. 

Pittding construed and held sufficient 
U.S.—De Nicolo v. Palmer, C.C.A.N. 

Y., 125 F.2d 126. 

Particular findings construed 

In action for breach of oral con¬ 
tract requiring defendant to deliver 
to plainti:^ its entire capacity of 
metal ends, a finding that a valid 
contract existed between the parties 
necessarily involved a finding as to 
the duration of the contract and that 
contract terminated on date that the 
W. P. B. revoked the metal conserva¬ 
tion order banning one-gallon paint 
cans, which released defendant of 
further obligation to supply metal 
ends to plaintiff and permitted de¬ 
fendant to get back into competition 
with plaintiff; and a finding that 
revocation by W. P. B. of metal con¬ 
servation order banning one-gallon 
paint cans terminated agreement 
whereby defendant agreed to deliv¬ 
er to plaintiff its entire capacity of 
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metal ends did not mean that the 
revocation had to be directed to the 
special kinds of cans manufactured 
and sold by plaintiff, but meant that, 
as soon as the ban was lifted and 
manufacturer was permitted to make 
all-metal one-gallon paint cans, de¬ 
fendant was permitted to get back 
into competition with plaintiff and 
was under no further obligation to 
supply metal end cans to plaintiif. 
U.S.—Canister Co. v. National Can 
Corp., D.C.Del., 64 F.Supp. SOS. 

57. U.S.—Travelers Ins. Co. v. Dunn, 
C.ATex., 228 F.2d 629. 

58. U.S.—Triangle Conduit & CaT>le 
Co. V. Federal Trade Commission, 
C.C.A.7, 168 F.2d 175, affirmed 6^ 
S.Ct. 888, 336 U.S. 956, 93 L-Ed. 
1110 . 

Specifi .0 finding implicit in general 
finding 

Where there was a general finding 
for defendant, and there was no ex¬ 
press finding that relations between 
the defendant and the deceased were 
illicit, there was an implied finding 
for defendant on such issue. 

U.S.—Burkhard v. Burkhard, C.A. 
Okl., 175 F.2d 593. 

59. U.S.—Freightways, Inc. v. Staf¬ 
ford, C.A.MO., 217 F.2d 831. 

60. U.S.—^Freightways, Inc. v. Staf¬ 
ford, supra. 

61. U.S.^—^Bullen v. De Bretteville, 
C.A.Cal., 239 F.2d 824, certiorari 
denied Treasure Co. v. Bullen, 77 
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Construction o£ findings in connection with opin¬ 
ion filed by court see supra § 1049. 

Failure to find. The failure to find a particular 
fact is equivalent to a finding against the party who 
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has the burden of proving such fact.®^ Thus, the 
failure to find the ultimate fact, or a fact essential 
to a recovery, is deemed a finding against the party 
having the burden of proof.^^ 


ZVII. NEW TRIAL 


A. IN GENERAL 


§ 1057. In General 

Under the Federal Rules of Civil Procedure a federal 
trial court is vested with ample power to grant a new 
trial, and to make orders incident to a determination of 
a motion for a new trial, the motion being governed by 
such Rules and not subject in any way to the rules of 
state practice. 

Under the Federal Rules of Civil Procedure, Rule 


59, 28 U.S.CA., which governs the granting of new 
trials,a motion to grant a new trial is a matter of 
federal procedure not subject in any way to the 
rules of state practice.^^ A federal trial court is 
vested with ample power thereby to grant a new 
trial in order to see that justice is done,^^ and to 
make orders incident to a determination of a motion 
for a new trialand, furthermore, the Rule 


S.Ct. 825, 353 U.S. 947, 1 L.Ed.2d 
856. 

62. U.S.—Container Patents Corpo¬ 
ration V, Stant, C.C-A.Ind., 143 P.2d 
170, certiorari denied 65 S.Ct. 71, 
323 U.S. 734, 89 L.Ed. 588. 

Defendant’s proposition 

In action to recover royalties un¬ 
der a patent license contract in 
which trial court found for plain¬ 
tiff, absence of any findings on de¬ 
fense that defendants were licensed 
to manufacture only an unpatented 
and unpatentable element of patent 
combination was equivalent to a 
finding- thereon against defendants, 
who had burden of sustaining such 
proposition. 

U.S.—Container Patents Corporation 
V. Slant, supra. 

Corporate officer as employer 

Failure to make a finding concern¬ 
ing whether one of officers of manu¬ 
facturing corporation, who leased 
corporation's plant before Pair Labor 
Standards Act w'ent into effect, was 
an employer within the act was 
equivalent to a finding that he was 
not an employer. 

U.S.—^Walling v, Plymouth Mfg, Cor¬ 
poration, C.C.A.Ind., 139 F.2d 178, 
certiorari denied 64 S.Ct. 1144, 322 
U.S. 741, 88 L.Ed. 1574. 

63. U.S.—Shapiro v. E-ubens, C.C.A. 
Ind., 166 F.2d 659. 

64. U.S.—JEtna Casualty & Surety 
Co. V. Teatts, C.C.A.Va., 122 P.2d 
350. 

Keal V. Matanuska Val, Lines, 
Inc., D.C.Alaska, 165 F.Supp. 785— 
Kuper V. Johns, D.C.W.Va., 94 P. 
Supp. 305—Temenoff v. Emery, D. 
C.Pa., 42 F.Supp. 179—^Kaufman v. 
Atlantic Greyhound Corporation, D. 
CW.Va., 41 F.Supp. 252. 

65. U.S.—^ISTew Amsterdam Cas. Co. 
V. Wood, CA-La., 253 P.2d 71— 
Wertham Bag Corp. v. Agnew, C.A. 
Tenn., 202 P.2d 119—^JEtna Casual¬ 


ty & Surety Co. v. Teatts, C.C.A. 
Va., 122 F.2d 350. 

Baird v. Aluminum Seal Co., J>. 
C.Pa., 149 F.Supp. 874, affirmed, C. 

A. , 250 P.2d 595—California Fruit 
Exchange v. Henry, D.C.Pa., 89 F. 
Supp. 580, affirmed, C.A., 184 P.2d 
517—Bernstein v. Olian, D.C.N.T., 
77 F.Supp. 672—^Palmer v. Miller, 

B. C.Mo., 60 F.Supp. 710-~Temenoff 
V. Emery, B.C.Pa., 42 F.Supp. 179 
—^Kaufman v. Atlantic Greyhound 
Corporation, B.C.W.Ya., 41 F.Supp. 
252. 

Equity Buies, Buie 69, did not au¬ 
thorize motion for new trial of bank¬ 
ruptcy cause which resulted in dis¬ 
missal of petition filed against al¬ 
leged bankrupt. 

U.S.—In re Schulz, B.C-H-T., 2 F. 
Supp. 364. 

Prior to adoption of federal rules 

(1) A federal court apparently had 
implied power to grant a new trial 

I in a case tried without a jury ei¬ 
ther with or without a written waiv¬ 
er of a jury. 

U.S.—Bowden v, Morris, C.C.Va., 3 P. 

Cas.No.1,715, 1 Hughes 378. 

46 C.J. p 61 notes 28, 29. 

(2) Other cases were controlled 
by the statute expressly granting to 
the federal courts power to grant 
new trials in jury cases for reasons 
for which new trials have usually 
been granted in courts of law. 

U.S.—^Root V. Puerto Rico R. R., L. & 

P. Co., 6 Puerto Rico Fed. 323. 

46 C.J. p 81 note 76. 

(3) Where a case was tried before 
a referee by agreement, the decision 
of the referee had the effect of a ver¬ 
dict, and a new trial could be grant¬ 
ed. 

U.S.—^Robinson v. Mutual Ben. L. 
Ins. Co., C.C.N.Y., 20 F.Cas.No.ll,- 
961, 16 Blatchf. 194. 

46 C.J. p 64 note 1 [a], 

66. U.S.—^Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, certio- j 
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rarl denied 73 S.Ct. 388, 344 U.S. 
921, 97 L.Ed. 710—Ring v. Authors’ 
League of America, C.A.lSr.Y., 186 
P.2d 637, certiorari denied 71 S.Ct. 
854, 341 U.S. 935, 95 L.Ed. 1363, re¬ 
hearing denied 72 S.Ct. 22, 342 U.S. 
843, 96 L.Ed. 637—Pruitt v. Hard¬ 
ware Dealers Mut. Fire Ins. Co., 

I C.C.A.Ga., 112 F.2d 140, followed 
I in Pruitt V. Caledonian Ins. Co., 

I 112 P.2d 574, and Pruitt v. Hard- 

I ware Mut. Fire Ins. Co„ of Minne¬ 
sota, Minneapolis, Minn., 112 F.2d 
i 574. 

Schneider v. U. S. Steel Corp., D. 

C.Minn., 147 F.Supp. 289—DeVito 
V. United Air Lines, D.C.N.T., 98 
F.Supp. 88—Willis v. American 
Barge Line Co., D.C.Pa., 87 F.Supp. 
919. 

ITonjury actions 

U.S.—McGraw v. Simpson, C.C.A.Okl., 
141 F.2d 789. 

Heikkila v. Barber, D.C.Cal., 164 
F.Supp. 587—Earle v. U. S., D.C. 
K.Y., 152 F.Supp. 654—^Pioneer Pa¬ 
per Stock Co. V. Miller Transport 
Co., D.C.N.J., 109 F.Supp. 502— 
Davis V. W'est, D.C.Mo., 71 F.Supp. 
377—Moore v. U. S., D.C.Ky., 59 F. 
Supp. 660—^Folmer Graflex Corpo¬ 
ration V. Graphic Photo Service, D. 

C. Mass., 45 F.Supp. 749—Solar Lab¬ 
oratories V. Cincinnati Advertising 
Products Co., D.C.Ohio, 34 F.Supp. 
783, appeal dismissed, C.C.A., Cin¬ 
cinnati Advertising Products Co. v. 
Ceramic Process Co., 116 F.2d 497 
—U. S. V. Parisi, D.ClSr.Y., 27 F. 
Supp. 922—^U. S. V, Colangelo, D.C. 
N.Y., 27 F.Supp. 921. 

Brooks Bros. v. Brooks Clothing 
of California, D.C.Cal., 5 F.R.D, 14 
—^U. S. V. 5.77 Acres of Land, More 
or Less, in Borough of Brooklyn, 

D. C.N.Y., 3 F.R.D. 298. 

D.C.—^Rue V. Feuz Const. Co., D.C., 
103 F.Supp. 499. 

67. U.S.—^Marion v. Foley, C.C.A. 
Nev., 164 F.2d 490. 
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recognizes the old common-law principle that it is judgment without a retrial to the losing adver- 
the duty of a judge who is not satisfied with the sary,'^^ although a judge may, at any time before 
verdict of the jury to set it aside and grant a new finality attaches to his decision, change his vie'ws on 
trial. The provisions of Rule 59 applicable to cases the law of a case or the conclusions to be reached 
tried without a jury govern motions for a new trial as to a controversy or a specific phase of it.^^ 
in a habeas corpus proceeding.69 ^ 

The purpose of a motion for a new trial is to point ceedings. Where a motion for a new trial is pend- 
out to the trial court alleged errors,'^^ whether or jng in proceedings in a state court, the effect of the 
not they were noticed at the time of trial, so that pendency of such motion on the finality of the de- 
they may be corrected by the court,and also for cree of the state court will be determined in the 
the purpose of furnishing a record to courts of ap- federal court according to the state law.^i 
peals for the review of the action of the trial court.'^^ 

A motion for a new trial tests, within defined limits, f°’' rehearing. Rule 59 represents an 

the overall justice of the case result.74 An applica- amalgamation of the petition for rehearing under the 
tion for a new trial is the proper remedy to seek fo^^^er Federal Equity Rule and the motion for new 
reconsideration of the decision where there has been trial under the former federal statute, made in 
a trial and formal judgment entered,^® or to re- I'ght of the experience and provision of the 

examine facts tried by a jury,76 but not to test the states,*2 and although there appears to be no 

correctness of the legal conclusions reached by the express provisions m the Rules for a motion to re¬ 
court in granting a motion to set aside the verdict hear, yet Rule 59 (a) impliedly recognizes such pro- 
and for judgment notwithstanding the verdict” cedure.83 Accordingly, the district court has the 
An unsuccessful litigant is not entitled to a new P^^er, for good reason, to revise its judgments on 
trial of an issue already litigated and which could seasonable application for a rehearing, and before 
have been raised at the original trial.” rights have vested on the faith of its action.?^ A 

motion for rehearing, as stated infra § 1087, is in 
While the Federal Rules of Civil Procedure, Rule respects the same as a motion for a new trial. 

59 (a), 28 U.S.C.A., gives the trial court the right, 

on a motion for a new trial, to change the findings Under the Conformity Act, as a general rule, it 
and judgment and to enter a new judgment, the was considered that state statutory provisions with 
Rule contemplates modification of a judgment in respect to new trials were not binding on the federal 
favor of the prevailing party rather than giving courts,at least where they related to the power 

finding's by the jury should be re-ex¬ 
amined by granting a new trial. 

U.S.—U. S. V. 3969.59 Acres of Land, 

D.C.Idaho, 56 F.Supp. 831. 

73. XJ.S.—Fine v. Paramount Pic¬ 
tures, C.A.I11., 181 F.2d 300. 

74. TJ.S.—^Wilson v. Bailey, C.A.N.M., 

257 F.2d 352. 

75. U.S.—^Earle v. U. S-, L.C.N.T., 

152 F.Supp. 554. 

Trial on agreed statement of facts 
XJ.S.—3Earle v. U. S., D.C.N.T., 153 
F.Supp. S54. 

76. TJ.S.—^Drinan v. A. J. Lindemann 
& Hoverson Co., D.C.Wis., 141 F. 

Supp. 73, affirmed, C.A., 238 F.2d 
72. 

D.C.—^Moore v. Capital Transit Co., 

226 F.2d 57, 96 XJ.S.App.D.C. 335, 
certiorari denied 76 S.Ct. 434, 350 
TJ.S. 366, 100 L.Ed. 839. 

Ptirpose of motion for ne'W trial 
is to give court opportunity to re¬ 
examine entire factual situation and 
applicable law and determine wheth¬ 
er verdict reached by jury was rea¬ 
sonably justified by the facts. 

U.S.—Miller v. Pacific Mut. Life Ins. 

Co., D.C.Mich., 17 F.R.D. 121, af¬ 
firmed, C.A., 228 F.2d 889. 

425 


68. U.S.—Charles v. Norfolk & W. 
Ry. Co., C.A.I11., 188 F.2d 691, cer¬ 
tiorari denied 72 S.Ct. 55, 342 U.S. 
831, 96 L.Ed. 628. 

69. U.S.—^Hunter v. Thomas, C.A. 
Kan., 173 F,2d 810. 

70. U.S.—^Fine v. Paramount Pic¬ 
tures, CAUL, 181 F.2d 300. 

Matters resulting in erroneous judg¬ 
ment 

Function of a motion for a new 
trial is to direct the attention of the 
court to matters in the opinion of the 
trial court, in its findings of fact, or 
in its conclusions of law, which coun¬ 
sel regard as having resulted in an 
erroneous judgment. 

U.C.—U. S. V, U. S. Gypsum Co., D.C., 
134 F.Supp. 69. 

71. U.S.—Aerated Products Co. of 
Los Angeles v. Aeration Processes, 
D.C.CaL, 95 F.Supp. 23. 

72. U.S.—^Pine v. Paramount Pic¬ 
tures, C.A.U1., 181 F.2d 300. 

Be-examination of facts 

Object of a motion for new trial is 
to give the court an opportunity to 
re-examine the facts as shown by the 
evidence to determine whether the 


77. U.S.—^Raudenbush v. Baltimore 
& O. R. R., D.C.Pa., 65 F.Supp. 6. 

78. U.S.—^P. A. R. Liquidating Corp. 
V. Brownell, D.C.Del., 130 F.Supp. 
691. 

79. U.S.—^Brooks Bros. v. Brooks 
Clothing of Cal., D.C.CaL, 5 F.R.D. 
14. 

80- U.S.—U. S. V. Standard Oil Co. of 

California, D.C.CaL, 78 F.Supp. 850, 
affirmed 69 S.Ct. 1051, 337 U.S. 293, 
93 L.Ed. 1371, followed in Richfield 
Oil Corp. V. U. S, 72 S.Ct. 665, 343 
U.S. 922, 96 L.Ed. 1334, rehearing 
denied Richfield Oil Corp. v. U. S., 
72 S.Ct. 1049, 343 U.S. 958, 96 L.Ed. 
1358. 

81. U.S.—^Moss V. Kansas City Life 
Ins. Co., C.C.A.MO., 96 P.2d 108. 

82. U.S.—Jusino v. Morales & Tio, 

C. C.A.Puerto Rico, 139 F.2d 946. 

83. D.C.—Seymour v, Potts & Cal¬ 
lahan Contracting Co., D.C., 2 F.R 

D. 38. 

84. U.S.—Walgreen Drug Stores v. 
Scruggs Drug Store, C.C.A.lsr.C., 129 
F.2d 789. 

85. U.S.—^Maryland Casualty Co. v. 
Dawson, C.C.ATex., 75 F.2d 431— 
Schiedt v. Dimick, C.C.A.Mass., 70 
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of the court rather than to questions of procedure, 
although it was held otherwise in a statutory action 
of ejectment on the ground that the provisions of 
the state statutes concerning new trials in that class 
of actions constituted rules of property.s^ The lo¬ 
cal practice with respect to the right of jurors to 
impeach their own verdict did not control federal 

courts.SS 

§ 1058. Partial New Trial 

Federal trial courts have power to grant a partial 
new trial where the issue as to which a new trial is 
required is separate from all other issues, and the error 
requiring the new trial does not affect the determination 
of any other issue. 

The trial court had the power prior to the adop¬ 
tion of the Federal Rules of Civil Procedure, 28 
U.S.C.A., to grant a partial new trial in a proper 
case;^^ and under the express authority of Rule 59 
(a), a new trial may be granted to all or any of 
the parties,^^ and on all or part of the issues.^^ 

The practice of permitting a partial new trial may 
not properly be resorted to, however, unless it clearly 
appears that the issue to be retried is distinct and 
separable and that a trial of that issue alone may 


be had without injustice.If the court is of the 
opinion that the trial of a single issue, separate 
from all other issues in the case, would be an in¬ 
justice it should grant a trial de novo, but if the 
court is of the opinion that to require the party to 
retry issues that have been settled would be an in¬ 
justice, it should direct the trial of the separate 
issue.Accordingly, where the issue as to which a 
new trial is required is separate from all other issues, 
and the error requiring the new trial does not affect 
the determination of any other issue, the scope of 
the new trial should be limited to the single issue. 
Where it cannot be determined whether a specific 
finding, which was unsupported by evidence, tainted 
other issues submitted to the jury, a new trial as to 
all issues should be granted.^^ A partial new trial 
will not be granted to try an issue not litigated at 
the original trial.^'^ 

§ 1059. - Damages 

Federal trial courts may, in proper cases, order a 
retrial on the issue of damages. 

The federal trial court may, in a proper case, order 


F‘.2d 558, affirmed Dimick v. Schiedt, 
55 set. 296, 293 XJ.S. 474, 79 L.Ed. 
603, 95 A,L.R. 1150—Cudahy Pack¬ 
ing: Co. V. City of Omaha, C.C.A. 
Keb., 24 P.2d 3, certiorari denied 
49 S.Ct, 9, 278 XJ.S. 601, 73 L.Ed. 
530. 

Bass V- Dehner, D.C.N.M., 21 P. 
Supp. 567. 

Norton v. City Bank & Trust Co., 
C.C.A.Va., 294 P. 839. 

25 C.J. p 821 note 85. 

Iteason for rule 

Exercise of federal district court’s 
discretion in passing: on motion for 
new trial is a rule of law established 
by supreme court of United States. 
XJ.S.—^Murphy v. XJ. S. Dist. Court for 
Northem Dist. of California, South¬ 
ern Division, C.C.A.CaL, 145 P,2d 
1018, certiorari dismissed 65 S.Ct. 
1090, 325 U.S. 891, 89 L.Ed. 2003. 
Sule xLot adliered to 

In death action under Pennsylvania 
statute, Pennsylvania rule that court 
should grant new trials until rendi¬ 
tion of acceptable verdict was follow¬ 
ed by federal court to which cause 
was removed. 

XJ.S.—^Meldram v. Curtis & Bro., D.C. 
Pa., 29 P.2d 582. 

86. U.S.—U. S. V. Mayer, N.T., 35 
S.Ct. 16, 235 U.S. 55, 59 L.Ed. 129. 

25 C.X p 821 note 86—46 C.J. p 81 
note 80. 

87. U.S.—Smale v. Mitchell, Ill., 12 
S.Ct. 353. 143 U.S. 99, 36 L.Ed. 90. 

25 C.J. p 821 note 87. 

88. U.S.—McDonald v. Pless, N.C., 


I 35 S.Ct. 783, 238 U.S. 264, 59 L.Ed. 
j 1300. 

Barry v. Legler, C.C.A.Mo., 39 P. 
2d 297—Ramsey v. U. S., C.C.A. 
Tenn., 27 P.2d 502. 

89. U.S —Indamer Corp. v. Crandon, 
C.A.Fla., 217 P.2d 391. 

46 C J. p 78 note 38. 

90- D.C.—Somerville v. Capital 

Transit Co., 192 P.2d 413, 89 U.S. 
App.D.C. 349, certiorari denied 72 
S.Ct. 553, 342 U.S. 941, 96 L.Ed 
700—Ecker v. Potts, 112 P.2d 581, 
72 App.D.C. 174. 

91. U.S.—Browne v. R & R Engi¬ 
neering Co., C.A.Del., 264 P.2d 219 
—Indamer Corp. v. Crandon, C.A. 
Fla,, 217 P.2d 391—U. S. v. Calvey, 
C.C.A.Pa., 110 F.2d 327. 

Jones V. Fox, D.C.Md., 162 P. 
Supp. 449—^Miller v. Tennessee Gas 
Transmission Co., D.C.La., 114 P. 
Supp. 23, reversed on other grounds, 

C. A., 220 P 2d 434—Ocean Accident 
& Guarantee Corporation v. Heald, 

D. C.Pa., 30 F.Supp. 991. 

Martin v. Payton, D.C.Ky., 20 
P.R.D. 200. 

D.C.—Ecker v. Potts, 112 F.2d 581, 72 
App.D.C. 174. 

Capacity to sue 

Where plaintiff, in death action un¬ 
der Federal Employers’ Liability Act, 
failed to prove his right to maintain 
action as decedent's administrator, a 
new trial was granted on the specific 
issue of plaintiff’s capacity to sue for 
benefit of decedent’s surviving hus¬ 
band. I 


U.S.—McGlothan v. Pennsylvania R. 
Co., D.C.Pa., 72 F Supp. 176. 

Theory behind rule is that a party 
who has already had his day in court 
as to a particular issue may not have 
another opportunity to rehtigate the 
same point unless a partial new trial 
will result in a miscarriage of justice. 
U.S.—Tates v. Dann, D.C.Del., 11 F. 
RD. 386. 

92. U.S.—Darbrow v. McDade, C.A. 
Pa., 255 P.2d 610—^Atlantic Coast 
Line R. Co. v. Bennett, C.A.S.C., 251 
F.2d 934. 

Martin v. Payton, D.C.Ky., 20 F. 
R.D. 200. 

93. U.S.—Martin v. Payton, supra. 

94. U.S.—Martin v. Payton, supra. 

95. U.S.—^Devine v. Patteson, C.A. 
Tenn., 242 P.2d 828, certiorari de¬ 
nied 78 S.Ct. 27, 355 U.S. 821, 2 L. 
Ed.2d 36—Indamer Corp. v. Cran¬ 
don, C.A.Fla., 217 F.2d 391. 

Ocean Accident & Guarantee Cor¬ 
poration V. Heald, D.C.Pa., 30 F. 
Supp. 991—Chesevski v. Straw- 
bridge & Clothier, D.C.N.J., 25 F. 
Supp. 325. 

D.C.—^Ecker v. Potts, 112 P.2d 581, 
72 App.D.C. 174. 

Under former practice a like rule 
obtained. 

U.S —Bass V. Dehner, D.C.N.M., 21 
F.Supp. 567. 

96. U.S.—^Dixon v. Pacific Mut. Life 
Ins. Co., D.CN.T., 151 F.Supp, 106. 

97. U.S.—Popovitch v. Kasperlik, D. 
C.Pa., 76 F.Supp. 233. 
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a retrial on the issue of damages,as where the 
verdict of the jury is against defendant on the ques¬ 
tion of liability but fails to include all of the ele¬ 
ments of damages as instructed by the court,but 
the court should proceed with caution with a care¬ 
ful regard for the rights of both parties, and should 
grant a new trial limited to the issue of damages only 
where it is plain that the error, if any, which has 
crept into one element of the verdict did not in any 
way affect the determination of any other issue.^ 

A partial retrial to fix the amount of damages 
should not be allowed where the issue of liability 
and damages are so inextricably related that a proper 
verdict on one cannot be reached without taking 
into account the evidence relating to the other and 
a court should not grant a new trial as to damages 
alone where there is ground for a strong suspicion 
that the jury awarded inadequate damages to plain¬ 
tiff as a result of a compromise involving the ques¬ 
tion of liability,^ or where the verdict was so ex¬ 
cessive and so manifestly based on improper consid¬ 
erations, instead of on the record, that it should 


have been set aside in its entirety."^ 

Nominal damages. In general a new trial will 
not be granted solely to allow a jury to pass on the 
question of nominal damages.^ 

§ 1060. Proceedings at New Trial 

The new trial which takes place pursuant to an or¬ 
der granting it is not a revaluation of the evidence 
introduced in the old trial but a rehearing of the cause 
before another jury; and it starts at scratch on the 
pleadings. 

The new trial which takes place pursuant to an 
order granting a motion therefor is not a revalua¬ 
tion of the evidence introduced in the old trial^ 
but is a rehearing of the cause before another jury ^ 
The new trial starts at scratch on the pleadings and 
there is no evidence yet in the case.^ Witnesses may 
testify differently, or correct the testimony given by 
them at the first trial, when questioned about it.^ 
The jury may listen to the testimony given in the 
trial before it, and any new version may be at¬ 
tacked by asking the witnesses to explain their for- 


98. U.S.—Haug V. Grimm, C.A.N.D., 
251 P.2d 523—^Devine v. Patteson, 
CA.Tenn., 242 F.2d 828, certiorari 
denied 78 S.Ct. 27, 355 U.S. 821, 2 
L.Ed.2d 36. 

Johnson v. Baltimore & O. R. 
Co., D.C.Pa., 106 F.Supp. 166, dis¬ 
missed, C.A, 202 F.2d 149. 

Martin v. Payton, D.C.Ky., 20 F. 
R.D. 200, 

Greneral verdict 

(1) Where issues of negligence 
and contributory negligence were 
placed clearly before the Jury by 
the instructions, the issues of negli¬ 
gence and damages could be consid¬ 
ered separate issues so as to permit 
new trial on issue of damages only, 
although verdict was general. 

U.S.'—Dodson v. Raker, D.C.Ill., 1 F.R. 
D. 368. 

(2) When there has been a general 
verdict for plaintiff, court may, in its 
discretion, grant new trial on issue of 
damages because jury has been un¬ 
able to agree on any damages. 

U.S.—Tompkins v. Pilots Ass’n for 
Bay and River Delaware, D.C.Pa., 
32 F.Supp. 439. 

(3) Where interrogatories were not 
submitted as basis for special verdict, 
but were submitted with direction 
that jury return a general verdict, 
and jury in response to clerk's in¬ 
quiry replied that they had agreed on 
a verdict, which resolved issues of 
liability in favor of plaintiff, award 
of partial new trial on single issue 
of damages was not improper be¬ 
cause of alleged absence of general 
verdict for plaintiff, notwithstand¬ 
ing jury had first returned with a 
verdict awarding damages under 


some sort of installment arrange¬ 
ment which they were instructed they 
could not do. 

U.S.—Tompkins v. Pilots Ass'n for 
Bay and River Delaware, D.C.Pa., 
32FSupp. 439. * 

Inadequacy of damages 
Where damages awarded are in¬ 
adequate, district court has the pow¬ 
er to order a new trial on question of 
damages. 

U.S.—Chesevski v. Strawbridge & 
Clothier, D.C.N.J., 25 F.Supp. 325. 

Tates V. Dann, D.C.Del., 11 F.R.D. 
386. 

46 C.J. p 77 note 26. 

99. U.S.—^Darbrow v. McDade, C.A. 
Pa., 255 F.2d 610. 

Tates V. Dann, D.C.Del., 11 F.R.D. 
386. 

1. U.S.—Johnson v. Bowers, D.C.Ill., 
151 F.Supp. 777. 

motion denied 

In negligence action by automobile 
passenger against host motorist, who 
was passenger’s brother, in view of 
facts that new jury would not have 
benefit of testimony as to host's 
drinking and his readiness and will¬ 
ingness to admit it. 

U.S.—Johnson v. Bowers, supra. 

2. U.S.—Grimm v. California Spray- 
Chemical Corp., C.A.Cal., 264 F.2d 
145—^Devine v. Patteson, C.A.Tenn., 
242 F.2d 828, certiorari denied 78 
S.Ct. 27, 355 U.S. 821, 2 L.Ed.2d 36 
—^Hiltz V. Atlantic Refining Co., 
C.C.A.Pa., 151 F.2d 159. 

Tompkins v. Pilots Ass’n for Bay 
and River Delaware, D.C.Pa., 32 F. 
Supp. 439, 

3. U.S.—^National Fire Ins. Co. of 
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Hartford v. Great Lakes Ware¬ 
house Corp., C.A.Ind., 261 F 2d 35 — 
Haug V. Grimm, C.AIST.D., 251 F.2d 
523—Mutual Ben. Health & Acci¬ 
dent Ass’n V. Thomas, C.CAArk., 
123 F.2d 353. 

Davison v. Monessen Southwest¬ 
ern Ry. Co., D.C.Pa., 144 F.Supp 
599. 

Martin v. Payton, D.C.Ky, 20 F. 
R.D. 200. 

Irresistible inference 

Where inference is irresistible that 
verdict could have been reached only 
by certain of panel conceding their 
conscientious belief that defendant 
should prevail on merits in order that 
decision might be reached, and infer¬ 
ence is irresistible that jury have 
not decided issue of liability against 
defendant on justifiable grounds, it is 
gross injustice to award new trial on 
issue of damages alone. 

U.S.—Southern Ry. Co. v. Madden, C. 
A.S.C., 235 F.2d 198, certiorari de¬ 
nied 77 S.Ct. 328, 362 U.S. 953, 1 
L.Ed.2d 244. 

4. U.S.—^United Const. Workers v. 
Haislip Baking Co., C.A.Va, 223 F. 
2d 872, certiorari denied 76 S.Ct, 
87, 350 U.S. 847, 100 L.Ed. 754. 

5. U.S.—Schutte & Koerting Go. v. 
Fischer, D.C.Pa., 4 P.R.D. 11. 

6. U.S.—Guerrero v. American-Ha¬ 
waiian S. S. Co., C.A.Cal., 222 F.2d 
238. 

7. U.S. — Guerrero v. American-Ha- 
waiian S. S. Co., supra. 

8. U.S.—Guerrero v. American-Ha- 
waiian S. S. Co., supra. 

9. U.S.—Guerrero v. American-Ha- 
waiian S. S, Co., supra. 
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mer statements, but after all is said and done, the 
jury decide on their estimate of the whole evidence 
adduced to it in the new trial.^^^ Rulings at the 
former trial do not constitute the law of the case 
so as to preclude the judge in the subsequent trial 
from granting a motion for a directed verdict on 
evidence similar to that on which it was denied at 
.the previous trial.^i 

Where on dismissal of a complaint in ejectment 
the court granted a new trial to permit the United 
States, which had contracted to purchase the land 
involved, to intervene and retry issues as an inter¬ 
vening plaintiff, the complaint filed by the United 


States was in effect an original complaint, and the 
second trial was in substance a suit by the United 
States against defendant, so that the original com¬ 
plainant's presence as a nominal party did not de¬ 
prive the court of jurisdiction because such party's 
motion for a new trial was untimely.^2 

Limited retrial. Where a new trial was granted 
on one facet of the controversy, the court may, 
although the procedure is somewhat unusual, permit 
the parties to adduce evidence at the limited retrial 
which probably should have been presented earlier, 
and base its findings and judgment thereon.i^ 


B. GROUNDS 


§1061. In General 

The Federal Rules of Civil Procedure do not pur¬ 
port to enumerate the grounds for a new trial but pre¬ 
serve the right of a litigant to move for a new trial on 
grounds theretofore existing; and, accordingly, a new 
trial may be granted on the ground that it will be in 
the interest of justice. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., do not purport to enumerate the grounds for a 
new trial,!^ but Rule 59 (a) preserves the right of a 
litigant to move for a new trial on grounds thereto¬ 
fore existing.^5 n^w trial may be granted on the 
ground that a new trial will be in the interest of 
justice;^® and a motion for a new trial may be based 


on newly discovered law.^*^ 

A requirement by the court that defendant in a 
negligence case furnish plaintiff with copies of his 
own statement constitutes no ground for a new 
trial and a motion based on insufficiency of a stip¬ 
ulation of facts in failing to embrace a fact, proof 
of which would have swung the decision in the 
movant's favor, will be denied where the moving 
papers stated no reason why additional facts could 
not be established at the trial.^^ Inability to obtain 
a stenographic transcript of the evidence is not, 
standing alone, a sufficient reason to grant a new 
trial.20 


10. XT.S.—Guerrero v. American-Ha- 
waiian S. S. Co., supra. 

11. U.S.—^Willis V. Pennsylvania R. 
Co., D.C.N.Y., 35 P.Supp. 941, af¬ 
firmed, C.C.A., 122 P.2d 248, certio¬ 
rari denied 62 S.Ct. 187, 314 U.S. 
6S4, 86 L.Ed. 547. 

12. D.C.—^Nicolson v. Brown, 135 P. 
2d 245, 77 U.S.App.D.C. 314. 

13. U.S.—^Farmers Grain, Livestock 
and Co-op. Mercantile Ass’n v. 
Commodity Credit Corp., D.C.KAn., 
146 P.Supp. 788. 

14. U.S.—Aerated Products Co. of 
Los Angeles v. Aeration Processes, 
B.C.CaL, 95 P.Supp. 23. 

15. U.S.—^Aerated Products Co. of 
Los Angeles v. Aeration Processes, 
supra. 

Fla.—^Ruth V. Sorensen, 104 So.2d 10. 

16. U.S.—Gaudiosi v. Franklin, D.C. 
Pa., 166 F-Supp. 351, rehearing 166 
P.Supp. 353. 

l^ismissal of some parties 

Wkere jurisdiction of federal dis¬ 
trict court was invoked under Sher¬ 
man Act to enjoin acts of violence! 
and secondary boycott In pursuance 
of conspiracy to restrain interstate 
trade and commerce, but court was 
without jurisdiction and plaintiffs 
were permitted to dismiss as to res¬ 


ident defendants and file an amended 
complaint based on the same facts in¬ 
voking jurisdiction of court on di¬ 
versity of citizenship and violation of 
state law, a trial de novo was requir¬ 
ed to be had and not a trial on evi¬ 
dence taken at a former hearing sup¬ 
plemented by such additional evi¬ 
dence as any party might offer. 

U.S.—^Donnelly Garment Co. v. Du- 
binsky, D.C.Mo., 47 P.Supp. 65. 

17. U.S.—Sulzbacher v. Continental 
Casualty Co., C.C.A.Mo., 88 P.2d 
122 . 

ISTewly discovered evidence as ground 
for motion for new trial see infra 
§§ 1079-1081. 

Duty to consider 

Where district court would not 
have granted motion for directed ver¬ 
dict if its attention had been called 
to recent applicable decision of cir¬ 
cuit court of appeals, the refusal by 
the court to consider on its merits a 
motion for new trial calling its at¬ 
tention to such decision was error. 
U.S.—Sulzbacher v. Continental Cas¬ 
ualty Co., supra. 

Subsequent decisions 

Government having been denied re¬ 
covery in district court against banks 
which collected checks drawn on 
United States Treasurer on ground 
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of delay in notifying hanks of forged 
indorsements of payee’s name, even 
though forger was not financially re¬ 
sponsible at any time since discovery 
of forgery, was entitled to a new trial 
when United States supreme court 
and circuit court of appeals subse¬ 
quently determined that proof of 
damage occasioned by delay was also 
necessary to defeat recovery in such 
a case. 

U.S.—^U. S. V. Bank of America Nat. 
Trust & Savings Ass’n, D.C.Cal., 
61 P.Supp. 761. 

18. U.S.—Neff V. Pennsylvania R. 
Co., D,C.Pa., 7 P.R.D. 532, affirmed, 
C.A., 173 P.2d 931. 

19. U.S.—U. S. V. Hartford Accident 
& Indemnity Co. of Hartford, 
Conn., B.C.Conn., 33 P.Supp. 859, 
reversed on other grounds, C.CA., 
U. S. V. Hartford Accident & In¬ 
demnity Co., 117 P.2d 603. 

20. U.S.—^Herring v. Kennedy-Her- 
ring Hardware Co., CA.Tenn., 2 Cl 
P.2d 202. 

Beasou for rule 

Satisfactory record, including nar¬ 
rative statement of testimony of wit¬ 
nesses. may at time be prepared 
through use of notes taken at trial 
by attorneys and trial judge, supple- 
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Death of trial judge. The Federal Rules of Civil 
Procedure, Rule 63, 28 U.S.C.A., shows a generous 
attitude toward a new trial when the trial judge dies 
before a case is disposed of, and authorizes any oth¬ 
er judge regularly sitting in or assigned to the court 
in which the action was tried to grant a new trial if 
he is satisfied that he cannot perform the duties to 
be performed by the court after a verdict is returned 
or findings of fact and conclusions of law are filed.^i 
Such Rule will not be interpreted so broadly as 
to dispense with the necessity of a new trial on the 
death of the trial judge before a verdict is returned 
or findings of fact and conclusions of law are filed.^^ 

Harmless error. In view of the Federal Rules of 
Civil Procedure, Rule 61, 28 U.S.C.A., a new trial 
will not be granted for harmless error,^^ or error 
or misconduct which did not result in prejudice to 
the moving party,such as immaterial inaccuracies 
in the statements of fact,25 irregularities not attend¬ 
ed with any intentional wrong and not injuring the 


complaining party,errors in favor of the moving 
party,27 or mere technical errors which do not affect 
the substantial rights of the parties. 

Necessity for objection, A new trial may be 
granted by a federal district judge even though no 
objection is made and no exception is taken, where 
the error is so great that justice requires that it 
should be corrected,but as a general rule a ques¬ 
tion or objection may not be raised for the first time 
on a motion for a new trial a party cannot gamble 
with the possibility of a verdict and thereafter, when 
the verdict proves unfavorable, raise a question he 
might have raised before verdict.^l Thus objections 
to the form and language of the special verdict and 
to the trial judge’s charge explaining it cannot be 
considered on motion for new trial where no ob¬ 
jections were made when the verdict was submitted 
to counsel for comment before the closing speeches 
or at the conclusion of the charge when counsel 


merited by memories of attorneys, 

witnesses, and trial judge. 

U.S.—Herring v. Kennedy-Herring 
Hardware Co„ C.A.Tenn., 261 F.2d 
202 . 

21. D.C.—Brennan v. Grisso, 198 F. 
2d 632, 91 U.S-App.D.C. 101. 

22. D.C.—Brennan v. Grisso, supra. 

23. U.S.—Dortch v. New Tork Life 
Ins. Co., C.A.Ark., 268 F.2d 149. 

Baird v. Aluminum Seal Co., D. 
C.Pa., 149 F.Supp. 874, affirmed, C. 
A., 250 F.2d 595—Burch v. Reading 
Co., D.C Pa., 140 F.Supp. 136, af¬ 
firmed, C.A., 240 F.2d 574, certiorari 
denied 77 S.Ct. 1049. 353 U.S. 965, 
1 L.Ed.2d 914—^American Ins. Co. v. 
Lucas, D.C.Mo., 38 F.Supp. 926, ap¬ 
peals dismissed 62 S.Ct. 107, 314 
U.S. 575, 86 D.Ed. 466 and affirmed, 
C.C.A., American Ins. Co. v. Scheuf- 
ler, 129 F.2d 143, certiorari denied 
63 S.Ct. 257, 317 U.S. 687, 87 L.Ed. 
551, rehearing denied 63 S.Ct. 433, 
317 U.S. 712, 87 L.Ed. 567—Katz v. 
Delaware & H. R. Corporation, D. 
C.Pa., 38 F.Supp. 698. 

Miller V. Pacific Mut. Life Ins. 
Co., D.C.Mich., 17 P.R.D. 121, af¬ 
firmed, C.A., 228 P2d 889. 

24. U.S.—^Dortch v. New York Life 
Ins. Co., C.A.Ark. 268 F.2d 149— 
National Mut. Casualty Co. of Tul¬ 
sa, Okl. V. Eisenhower, C.C.A-Kan., 
116 F.2d 891. 

Manaia v. Potomac Eloc. Power 
Co., D.C.Md., 165 F.Supp. 486—Har- 
tol Petroleum Corp. v. Cantelou 
Oil Co., D.C.Pa., 107 F.Supp. 373— 
Maggiore v. Southern Pac. Co., D. 
C.N.Y., 49 F.Supp. 473—Mutual 

Life Ins. Co. v. Green, D.C.Ky., 
37 F.Supp. 949—Johnson v. Joseph 
Schlitz Brewing Co., D.C.Tenn., 33 


F.Supp. 176, affirmed, C.C.A., Jos. 
Schlitz Brewing Co. v. Johnson, 
123 F.2d 1016—Manufacturers Cas¬ 
ualty Ins. Co. V. Roach, D.C.Md., 
25 FSupp. 852. 

Remittitur 

In action for compensatory and 
punitive damages for malicious pros¬ 
ecution, denial of defendant’s mo¬ 
tion for new trial was not error, 
where substantial remittitur ordered 
by court, to which plaintiff assent¬ 
ed, more than offset any possible 
harm to defendant due to failure to 
prove defendant’s financial worth. 
U.S.—Hornin v. Montgomery Ward & 
Co., C.aA.Pa., 120 P.2d 500, 

25. U.S.—^American Ins. Co. v. Lu¬ 
cas, D.C.Mo., 38 F.Supp. 926, ap¬ 
peals dismissed 62 S.Ct. 107, 314 

U. S. 575, 86 L,Ed. 466, and affirmed, 
C.C.A., American Ins. Co. v. Scheuf- 
ler, 129 F.2d 143, certiorari denied 
63 S.Ct. 257, 317 U.S. 687, 87 L.Ed. 
551, rehearing denied 63 S.Ct. 433, 
317 U.S. 712, 87 L.Ed. 567. 

26. U.S.—California Fruit Exchange 

V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, C.A., 184 F.2d 517. 

27. U.S.—Schutte & Koerting Co. v. 
Fischer, D.C.Pa., 4 P.R.D. 11. 

28. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

29. U.S.—^Maryland Casualty Co. v. 
Reid, C.C.A.Tex., 76 F.2d 30. 

U. S. V. 340 Acres of Land in 
Richmond County, Ga., D.C.Ga., 54 
F.Supp. 457. 

30. D.C.—Germaine v. Cramer, Mun. 
App., 65 A.2d 573. 

Capacity of parties 

(1) Where parents brought action 
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for deaths of sons resulting from au¬ 
tomobile collision, and facts proved 
established that neither son had ever 
been married or had any children, 
and defendant had made no motion 
during litigation until at conclusion 
of case attacking capacity of parents 
to sue, new trial on ground that par¬ 
ents had purportedly failed to allege 
and prove that deceased children 
were not survived by wives or chil¬ 
dren would not be granted. 

U.S.—Waldrip v. Liberty Mut. Ins. 

Co., D.C.La., 11 F.R.D. 426. 

(2) Under Federal Rules of Civil 
Procedure, Rule 9 (a), 28 U.S.C.A., 
providing that when party desires to 
raise issue of capacity of any party 
to sue he shall do so by specific neg¬ 
ative averment, which shall include 
such supporting particulars as are 
peculiarly within pleader’s knowl¬ 
edge, defendant in action by parents 
for deaths of sons as result of auto¬ 
mobile collision could not raise issue 
of incapacity of parents for failure 
to allege and prove that children 
were not survived by wives or chil¬ 
dren by motion for new trial at con¬ 
clusion of case. 

U.S.—^Waldrip v. Liberty Mut. Ins. 

Co., supra. 

Similarity to appellate practice 

Exercise of discretion in granting 
new trial should be based on consid¬ 
erations similar to appellate practice 
of refusing to consider assignments 
of error not preceded by lower court 
action unless such refusal would re¬ 
sult in gross injustice. 

U.S.—Bernstein v. Olian, D.C.N.T., 77 

F.Supp. 672. 

31. U.S.—Stanczak Y. Pennsylvania 

R. Co., CJLnL. 174 P.2d 43. 
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were given an opportunity to state their comments 
out of the hearing of the jury.^^ 

A motion for a rehearing, which as shown infra 
§ 1087, is in all respects the same as a motion for 
a new trial, should not be predicated on factual or 
legal grounds that could and should have been 
presented at the original hearing.^^ To be well 
founded, it must be based on a manifest misappre¬ 
hension of the law or mistake of fact,^^ and a de¬ 
cision of the United States supreme court more 
clearly defining the law relating to one of the is¬ 
sues in the case is insufficient ground for review 
of an opinion rendered almost a year before.25 

§ 1062. Jury List or Panel 

A new trial on the ground that the jury does not 
represent a fair cross section of the community may be 
denied in the absence of an objection before trial; but 
a new trial may be sought on a challenge to the array 
of jurors. 

A new trial on the ground that the jury does not 
represent a fair cross section of the community may 
be denied,36 at least where the moving party -went 
to trial before the jury and made no objection until 
it returned a verdict against him.37 A new trial 
may be sought on a challenge to the array of 
jurors,38 but the inclusion on a questionnaire sent 
out to prospective jurors by jury officials of an ob¬ 
jectionable question which had resulted in the ex¬ 
clusion of only an infinitesimally small group from 
the jury list is not a sufficient ground for setting 


aside a jury’s verdict.89 

§ 1063. Disqualification or Incompetency of 
Jurors 

Incompetency of one of the jurors in a case tried 
in a federal court is a ground for a new trial, but a 
verdict should not be set aside for alleged disqualifica¬ 
tion of a juror where counsel failed to use due diligence 
to discover the alleged bias of the juror before the ver¬ 
dict. 

Incompetency of one of the jurors in a case tried 
in a federal court is a ground for a new trial,but 
it has been held that a verdict should not be set aside 
for alleged disqualification of a juror where counsel 
failed to use due diligence to discover before the 
trial or verdict the alleged bias of the juror.^^ A 
new trial will not be granted because the judge re¬ 
fused at plaintiff’s request to question the jurors on 
their voir dire examination as to direct or indirect 
interest in liability insurance, where examination of 
the prospective jurors as to their occupation, busi¬ 
ness, and side interests failed to indicate a possible 
bias in favor of insurance companies. 

False information on voir dire. The mere fact 
that a juror has given false information, whether 
deliberately or inadvertently, whether with intent to 
falsify or innocently, on voir dire will not in and of 
itself, without a showing of prejudice, necessitate a 
new trial,^8 if jurors have knowingly misled 
litigants to accept them by falsely stating they could 
and would be fair and impartial, when in reality 
their minds had been previously made up, full and 


32. U.S.—Byrne v. Matezak, B.C.Pa., 
154 FSupp. 881, modified on other 
grounds, G.A., 254 F,2d 525, certio¬ 
rari denied 79 S.Ct. 24, 358 U.S. 816, 
3 L.Ed.2d 58. 

33. D.C.—Seymour v. Potts & Calla¬ 
han Contracting Co., D.C., 2 F.H.D. 
38. 

Applications on ground of newly dis¬ 
covered evidence see infra §§ 1079- 
1081, 1088. 

Motion for reargnment 

Where letters were known by inter¬ 
vener and his counsel to be in exist¬ 
ence and facts contained in affida¬ 
vits were known to intervener and 
his counsel at time of argument of 
original motion, they should have 
been presented at that time and mo¬ 
tion for reargument would not be 
granted because thereof, especially 
where they contained nothing which 
would cause court to change its opin¬ 
ion, 

US.—E, G. Staude Mfg. Co. v, Berles 
Carton Co., D.C.N.T,, 32 P.Supp. 
573. 

34. U.S.—Solar Laboratories v. Cin¬ 
cinnati Advertising Products Co., 
D.C.Ohio, 34 F.Supp, 783, appeal 


dismissed, C.C.A., Cincinnati Ad¬ 
vertising Products Co. V. Ceramic 
Process Co,, 116 F.2d 497. 

35. U.S.—Solar Laboratories v. Cin¬ 
cinnati Advertising Products Co, 
D.C.Ohio, 34 F.Supp. 783, appeal 
dismissed, C.C.A , Cincinnati Adver¬ 
tising Products Co, V. Ceramic 
Process Co., 116 F.2d 497. 

36. U.S.—^Fishbaugh v. Armour & 
Co., C.A.Md,, 185 F.2d 541, certiorari 
denied 72 S.Ct. 361, 342 U.S. 914, 
96 L.Ed. 683, rehearing denied 72 
S.Ct. 563, 342 U.S. 950, 96 L.Ed. 
706. 

Exclusion of wage earners 

U.S.—Fishbaugh v. Armour & Co., 
supra. 

37. U.S.—^Fishbaugh v. Armour & 
Co., supra. 

Sanders v. Glenshaw Glass Co., 
D.C.Pa., 108 F.Supp. 628, affirmed, 
C.A., 204 F.2d 436, certiorari denied 
74 S.Ct. 278, 346 U.S. 916, 98 L.Ed. 
411. 

38. U.S.—^Dow v. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842. 
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39. U.S —^Dow V. Carnegie-'^llinois 
Steel Corp., supra. 

Objectionable question held harmless 
“Are you opposed to American 
form of government?” 

U S.—Dow V. Camegie-Illinois Steel 
Corp., supra. 

40. U.S.—Lay v. J. M. McDonald Co., 
D.C.Colo., 24 F.R.D. 36. 

41. U.S.—^Morley v. Cranmore Ski- 
mobiles, D.C.N.H., 67 P.Supp. 812. 

42. U S.—Kopycinski v. Farrar, D. 

C. N.D., 63 F.Supp. 857, appeal dis¬ 
missed, C.C.A., 155 P.2d 725. 

43. U.S.—Lay v. J. M. McDonald Co„ 

D. C.Colo., 24 F.R.D. 36. 

Similar injury 

In action for head injuries sustain¬ 
ed by plaintiff, failure of a juror to 
disclose on voir dire examination 
that she had sustained a head injury 
nineteen years previously was not de¬ 
ceptive and was not ground for a 
new trial where juror had made no 
claim against any one in connection 
therewith. 

U.S.—Lay v. J. M. McDonald Co., su¬ 
pra. 
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proper inquiry should be made to determine whether 
a new trial should be had.^^ 

There are cases holding that in an action for the 
recovery of damages for death or personal injuries, 
the act of a juror in the course of his voir dire 
examination in innocently or inadvertently giving 
false, or withholding significant, information in re¬ 
spect to claims or actions for damages by or against 
himself or his immediate relatives, does not re¬ 
quire the granting of a new trial unless the unsuc¬ 
cessful litigant was prejudiced in the case,^^ and 
that a new trial will not be granted where the claim 
or action was remote in time with no indication that 
the juror was likely still to be influenced thereby, 
or where the asserted damage was insignificant,^'^ 
or the amount paid was trifling,^8 particularly where 
the complaining party did not inform the court and 
seek the discharge of the jury immediately on learn¬ 
ing the facts but took a chance on a favorable ver- 
dict.'^^ So, a new trial may be denied notwithstand¬ 
ing the failure of veniremen to reveal information 
in response to a general question phrased in technical 
terms not always understood by lawyers or laymen 
and not directed to each venireman separately, but 
calling for voluntary responses on the initiative of 
each.50 

A new trial is required, however, where a juror 
in the course of his voir dire examination answered 
falsely, or withheld significant information, in re¬ 
spect to claims or actions for damages by or against 
himself where the claim and action of the juror 


were not remote in time, the claim was not nominal 
in amount, and the general injuries alleged by the 
juror in his action and those of plaintiff in the ac¬ 
tion tried before the juror bore marks of similar¬ 
ity and the fact that the verdict was unanimous 
does not immunize it from attack on the ground that 
the particular juror was not competent.^^ 

§ 1064. Trial Errors in General 

A federal district judge Is charged with the duty of 
granting a new trial in a case where, in his opinion, it 
went unjustly and injuriously out of bounds, but as a 
general rule a new trial cannot be granted in the ab¬ 
sence of error occurring during the trial. 

At common law and by statute, the federal district 
judge is charged with the duty of granting a new 
trial in a jury case where, in his opinion, it went un¬ 
justly and injuriously out of bounds,as a gen¬ 
eral rule a new trial cannot be granted in the absence 
of error occurring during the trial.Erroneous 
spontaneous statements of law made by the court in 
a colloquy between the court and a witness are not 
ground for new trial where no prejudice resulted.^^ 
A new trial will not be ordered on the ground that 
the trial court questioned some of the witnesses, 
particularly in the absence of objections to the ques¬ 
tions,^^ or on the ground that the court refused to 
permit counsel in his closing argument to discuss 
rules of law applicable to the case;^^ and under 
the particular circumstances of the case it has been 
held that a new trial will not be granted on the 
ground that the court limited the cross-examina¬ 
tion of a witness,^8 ^j^at the court refused to require 


44. U.S.—Connell v. International 
Paper Co., D.C.La., 97 F.Supp. 440. 

45. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A.Colo., 257 P.2d 111—Stanezak v. 
Pennsylvania R. Co., C.A.IIL, 174 

E. 2d 43. 

46. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A.C 0 I 0 ., 257 F.3d 111. 

47. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, su¬ 
pra. 

48. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, su¬ 
pra. 

49. U.S.—Stanezak v. Pennsylvania 
R. Co., C.A.I11., 174 F.2d 43. 

50. D.C.—Orenberg v. Thecker, 143 

F. 2d 375, 79 U.S.App.D.C. 149. 

51. U.S. — Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C.A. 
Colo., 257 F.2d 111. 

J52, U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, su¬ 
pra. 


53. U.S.—Maryland Casualty Co. v. 
Reid, G.C.A.Tex., 76 P.2d SO. 

U. S. V. 13.40 Acres of Land in 
City of Richmond, Contra Costa 
County, Cal., D.C.Cal., 56 F.Supp. 
535. 

Forcing case to trial 

Federal court has power to deter¬ 
mine whether an injury has been 
caused by forcing a case to trial, and 
if there has been, verdict may be set 
aside and new trial granted. 

U.S.—Swiderski v. Moodenbaugh, D. 
C.Or., 45 F.Supp. 790. 

54. U.S.—Clarke v. Chicago & N. W. 
Ry. Co., D.C.Minn., 63 F.Supp. 579. 

Newly discovered evidence as ground 
for new trial see infra §§ 1079-1081. 
New trial denied 

Where verdict was not against 
weight of evidence and did not violate 
known physical facts, and charge of 
court was proper. 

U.S.—^Mitchell v. Kansas City Public 
Service Co., E.C.M 0 ., 4 F.R.D. 323. 

55. U.S.—^Maloney v. Collison, D.C. 
Del., 119 F.Supp. 12. 

56. U.S.—^National Mut. Casualty 
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Co. of Tulsa, Okl., v, Eisenhower, 

C. C.A.Kan., 116 F.2d 891. 

Lewis V. W. T. Grant Co., D.C. 
W.Va., 129 F.Supp. 805. 

57. U S.—Trubin v. Penn Fruit Co., 

D. C.Pa., 144 F.Supp. 25. 

58. U.S.—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

Witness called for cross-examina-i 
tion 

Where plaintiff called a witness for 
cross-examination as an officer of de¬ 
fendant corporation and managing 
agent of defendant partnership, and 
the court found that the witness was 
managing agent only of the corpora¬ 
tion, limiting the cross-examination 
to the corporation is not prejudicial 
error requiring a new trial where the 
issue was left to the jury as to 
whether the acts of the witness were 
those of the corporation or the part¬ 
nership. 

U.S.—^Moran v. Pittsburgh-Dea 
Moines Steel Co., supra. 
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counsel to produce his warrant of attorney,^^ or on 
the ground of statements made by the judge at the 

trial.60 

Submission of issues to jury. A new trial should 
be granted for prejudicial error in submitting the 
case to the jury,^i but a new trial will not be ordered 
where the error in submitting a question to the jury 
was not prejudicial,or where the court, in a rea¬ 
sonable exercise of its discretion, denied a jury trial 
of an issue.A party who has specifically agreed 
to questions submitted to the jury cannot claim the 
submission is ground for new trial.^^ 

§ 1065. Misconduct of Counsel, Parties, or 
Witnesses 

Prejudicial misconduct of parties, counsel, or wit¬ 
nesses is ground for new trial. 

A new trial may be granted on the ground of 
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improper conduct on the part of trial counsel,such 
as improper argument or remarks to the jury66 and 
last moment reiteration of barred evidence.67 A 
new trial will not be granted where the alleged mis¬ 
conduct of counsel was not prejudicial to the party 
complaining thereof,or where the result of the 
trial was not contrary to inherent justice,^9 as where 
improper argument of counsel resulted in no preju¬ 
dice and accordingly a new trial may be denied 
where timely and sufficient corrective action has 
been taken by the court in relation thereto. 

Ordinarily counsel cannot complain of a situation 
created by his own conduct, the absence of 
timely objection, assert that remarks or argument 
of opposing counsel were prejudicial,'^^ although 
the fact that no objection was advanced at the time 
of the argument is not necessarily fatal to a motion 
for a new trial if a miscarriage of justice has really 
resulted.'^^ 


59. IT.S.—Jim’s Trailer Sales, Inc, v. 
Shutok, D.C.Pa, 153 F.Supp. 274. 

60. Held not snfficlezit l}asis for new 
trial 

(1) Statement, in sustaining: objec¬ 
tion to question, 

TJ.S.—Kanatser v. Chrysler Corp., C. 
A.Okl„ 199 P.2d. 610, certiorari de¬ 
nied 73 S.Ct. 388, 344 U.S. 921, 97 
L.Ed. 710. 

(2) Answer to jury's question. 

U.S.—Greene v. New York Cent. R. 

Co., B.C.Mich., 105 F.Supp. 944, af¬ 
firmed, C.A., 209 F,2d 348. 

(3) Statements that plaintiff's me¬ 
chanic witness should remain 
throughout the trial because trial 
judge might want mechanic to ex¬ 
plain defendant’s expert’s testimony. 
U.S.—^Kanatser v. Chrysler Corp., su¬ 
pra. 

61. U.S.—Stofer v. Montgomery 
Ward & Co., C.A.Mo., 249 P.2d 285. 

62. U.S.—Thomas v. Conemaugh 

Black Lick R. R., D.C.Pa., 133 F. 
Supp. 533, affirmed, C.A., 234 F.2d 
42D. 

Hew trial denied 

As against contention that ques¬ 
tions submitted to jury involved mat¬ 
ters of law rather than fact. 

U.S.—-A. M. Webb & Co. v. Robert P. 
Miller Co., D.C.Pa,, 78 F.Supp. 24. 
reversed on other grounds, C.A., 176 
F.2d 678. 

63. U.S.—Liberty Nat. Life Ins. Co. 

V. Brown, D.C.Ala., 119 F.Supp. 920. 

64. U.S.—^Joseph v, Krull Wholesale 
Drug Co., D.C-Pa„ 147 F.Supp. 250, 
affirmed, GA., 245 F.2d 231. 

65. U.S.—-DeVito V. United Air 

Lines, D.C.N.T., 98 F.Supp. 88. 

Misconduct of or affecting jurors see 
infra § 1070, i 


66. U S.—^Klotz V. Sears, Roebuck & 
Co„ G.A.I11., 267 F.2d 53. 

Stein V. Meyer, D.C.Pa., 150 F. 
Supp. 365—^Kelly v. New York, N. 
H. & H. R. Co., D.CMass., 138 P. 
Supp. 82. 

67. U.S.—Sinovich v. Erie R. Co., C. 
A.N.J., 230 F.2d 658. 

68. U.S.—Sablosky v. Paramount 
Film Distributing Corp., D.C.Pa., 
137 F.Supp. 929—^DeVito v. United 
Air Lines, D.C N.Y., 98 F.Supp. 88 
—California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed, C.A., 184 F.2d 517. 

Repetitiousness in questioning doc¬ 
tors 

U.S.—^Williamson v. Roen S. S. Co., D. 

C. Wis,, 149 F.Supp. 787. 

69. U.S.-—Williams v. National Sur. 
Corp., C.AAla.. 257 F.2d 771. 

70. U.S.—^Hammon v. Pennsylvania 
R. Co., D.C.Pa., 141 F.Supp. 606— 
Dugo V. Pennsylvania R. Co., D.C. 
Pa., 125 F.Supp. 934—Turcich v. 
Liberty Corp,, D.C.Pa., 119 F.Supp. 
7, affirmed, C.A., 217 F.2d 495, cer¬ 
tiorari denied 76 S.Ct. 470, 350 U.S. 
983, 100 L.Ed. 851—Delaney v. New 
York Cent. R. Co., D.C.N.Y., 68 F. 
Supp. 70—Clarke v. Chicago & N. 

W. Ry. Co., D.GMinn., 63 F.Supp. 
579—Browder v. Cook, D.C.Idaho, 
59 F.Supp- 675—Wujnovich v. 
Equipment Corporation of America, 

D. C.Pa., 54 F.Supp. 465—Beck v. 
Wings Field, D.C.Pa., 35 F.Supp. 
953, reversed on other grounds, C.C. 
A., 122 F.2d 114, 

D.C.— Grober v. Capital Transit Co., 
D.C., 119 F.Supp. 100. 

XTse of blackboard in, argument 
U.S. — Davis V. Haldeman, D.C.Pa., 
150 F.Supp. 669, affirmed, C.A., 253 
F.2d 286. i 


71- U.S.—^Rausnitz v. Philadelphia 
Transp. Co., D.C.Pa., 160 F.Supp. 
188—Russell v. Monongahela Ry. 
Co, D.C.Pa., 159 F.Supp. 650, af¬ 
firmed, C.A., 262 F.2d 349—A. B. C. 
Needlecraft Co. v. Dun & Brad- 
street, Inc., D.C.N.Y., 143 F.Supp. 
686, reversed on other grounds, C. 
A., 245 F.2d 775—^Dugo v. Pennsyl¬ 
vania R. Co., D.C.Pa., 125 F.Supp. 
934—Turcich v. Liberty Corp., D.C. 
Pa., 119 F.Supp. 7, affirmed, C.A., In 
re Zuanja’s Estate, 217 P.2d 495, 
certiorari denied 76 S.Ct 470, 350 
US. 983, 100 L.Ed. 851—Clarke v. 
Chicago & N. W. Ry. Co., D.C. 
Minn., 63 F.Supp. 579—Mutual Life 
Ins. Co. V. Green, D.C.Ky., 37 F. 
Supp. 949. 

D.C.—Cheney v. S. Kann Sons & Co., 
D.C., 37 F.Supp. 493. 

72. U.S.—John B. Smith’s Sons Co. 
V. Lattimer Foundry & Mach. Co., 
D.C.Pa., 19 F.R.D. 379, affirmed, C. 
A., 239 P.2d 815. 

73. U.S.—^Vareltzis v. Luckenbach S. 
S. Co., D.C.N.Y., 153 F.Supp. 291, 
affirmed, C.A., 258 F.2d 78—^Armen- 
trout V. Virginian Ry. Co., D.C.W. 
Va., 72 F.Supp. 997, reversed on 
other grounds, C.C.A., 166 F.2d 400, 
4 A,L.R.2d 1064. 

■CTntimely objection 

Where objection to remarks made 
by plaintiffs counsel in his closing 
argument to jury was not made un¬ 
til after the court had concluded 
its charge to jury, objection was too 
late and allegedly improper remarks 
did not constitute ground for new 
trial. 

U.S.—^Wright V. Pennsylvania R. Co., 
D.C.Pa., 126 F.Supp. 152. 

74. D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 135 
F.Supp. 4, reversed on other 
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Misconduct of parties. A new trial may be grant¬ 
ed because of misconduct by a party in the presence 
of the jury, which the court believes may have in¬ 
fluenced the jury to the prejudice of the other par- 
ty.^B The conduct of a party in weeping- and crying- 
in the courtroom does not necessarily justify a new 
trial, however, where it does not clearly appear that 
it improperly influenced the jury,*^® and neither does 
the fact that plaintiff sat in court in a wheel chair, 
where it could not be helped,or the fact that mem¬ 
bers of plaintijEf’s family were present in the court¬ 
room or sat with him.'^s 

Misconduct of witnesses. A new trial may be 
granted on the ground that a witness willfully tes¬ 
tified falsely to a material fact,'^^ especially where 
the perjured testimony was induced by the opposite 
party,or the false testimony was that of the op¬ 
posite partybut the perjury must be clearly es- 
tablished,^^ and a new trial will not be granted on 
the ground of perjury merely on the basis of a few 
excerpts selected by an interested party from alleged 
statements of the witness not in evidence.^^ The 
mere fact that a witness mentioned insurance is 
not ground for a new trial where no prejudice re¬ 
sulted,®^ or where the harm done was probably over¬ 
come by instructions given by the court.®^ 


§ 1066. Admission or Exclusion of Evidence 

A motion for a new trial may raise questions of law 
arising out of alleged substantial errors In admission or 
rejection of evidence, but a new trial will not be grant¬ 
ed for harmless error in the admission or exclusion of 
evidence. 

A motion for a new trial may raise questions of 
law arising out of alleged substantial errors in ad¬ 
mission or rejection of evidence.®^ A new trial will 
not be granted, however, for error in the admission 
or exclusion of evidence, which could not have af¬ 
fected the result.®^ 

Admission. Harmful error in the admission of 
evidence is ground for a new trial,®® but the admis¬ 
sion of evidence which is competent on the issues 
does not require the granting of a new trial®^ even 
though it tends to inflame the mind of the jury and 
unduly influence their judgment.^Where after 
the trial the action has been dismissed as to some 
defendants a new trial must be granted if the evi¬ 
dence at the former trial is not equally admissible 
with the dismissed defendants out of the case, or 
if prejudice will result.^^ 

In view of the Federal Rules of Civil Procedure, 
Rule 61, 28 U.S.CA., a new trial will not be granted 
where no prejudice has resulted from the admission 
of improper evidence,^2 qj- where it did not affect 


grounds 243 F.2d 418, 100 TJ.S.App., 
D.C. 161, certiorari denied 78 S. j 
Ct. 29, 355 U.S. 822, 2 L.Ed.2d 38, | 
rehearing denied 78 S.Ct, 259, 355 
U-S. 900, 2 Lf.Ed.2d 197, rehearing 
denied 78 S.Ct. 1358, 357 U.S. 923, 2 
L.Ed.2d 1363. 

75. U.S.—Garland Coal & Min. Co. 
V. Few, C.A.Okl., 267 F.2d 785. 

76. U.S.—Franklin v. Shelton, C.A, 
Okl., 250 F.2d 92, certiorari denied 
78 S.Ct. 544, 365 U.S. 959, 2 Lr.Ed. 
2d 533. 

Delaney v. New York Cent. R. 
Co., D.C.N.T., 68 F.Supp. 70. 

77. U.S.—Delaney v. New York Cent. 
H. Co., supra. 

78. Crippled wife 

U.S.—^Delaney v. New York Cent. R. 

Co., supra. 

Child 

(1) Where action is brought by 
widow for herself and child for 
wrongful death of husband and fa¬ 
ther, that child was in the courtroom 
during part of the trial and was re¬ 
ferred to in the evidence did not con¬ 
stitute such error as required the 
granting of a new trial. 

U.S.—^Peters v. Great Northern Ry. 
Co., D.C.Minn., 66 F.Supp. 385. 

(2) In wrongful death and survival 
action fact that decedent's five beau¬ 
tiful small children were present 
at trial was not in itself sufficient to 

S5B C.J.S.—28 


show that jury in returning verdict 
was motivated by passion, prejudice, 
or caprice. 

U.S.—Patton V. Baltimore O. R. 
Co., D.C.Pa., 120 F.Supp. 659, af¬ 
firmed, C.A., 214 F.2d 129. 

79. U.S.—Hunter v. Thomas, C.A. 
Kan., 173 F.2d 810. 

80. U.S.—^Hunter v. Thomas, supra. 

81. U.S.—Hunter v. Thomas, supra. 

82. U.S.—^Hunter v. Thomas, supra. 

83- U.S.—Raudenhush v. Baltimore 
& O. R. R., D.C.Pa., 65 F.Supp. 6. 

84. U.S.—Rodgers v. Ashley, C.A. 
Pa., 207 F.2d 534. 

85. U.S.—^Williamson v, Roen S. S. 
Co., D.C.Wis., 149 F.Supp. 787. 

86. U.S.—^Montgomery Ward & Co. 
V. Duncan, Ark., 61 S.Ct. 189, 311 

U. S. 243, 85 L.Ed. 147. 

General American Life Ins. Co. 

V. Central Nat. Bank of Cleveland, 
C.C.A.Ohio, 136 F.2d 821. 

White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mieh., 166 F. 
Supp. 148—^DeVito v. United Air 
Lines, D.C.N.Y., 98 F.Supp. 88. 

Hanley v. Westchester Fire Ins. 
Co., D.C.Mieh., 23 F.R.D. 640—Col¬ 
lins V. Risner, D.C.S.C., 23 F.R.D. 
14. 

87. XJ.S.—Ruedy v. Town of White 
Salmon, D.C.Wash., 35 F.Supp. 130 

433 


—^Manley v. Northumberland Coun¬ 
ty, D.C.Pa., 32 F.Supp. 775. 

88. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.C.A.Pa., 165 F.2d 
777. 

Lind V. Schenley Industries. Inc., 
D.C.N.J., 167 F.Supp. 590—Spellman 
V. American Barge Line Co., D.C. 
Pa., 76 F.Supp. 1. 

89. U.S.—^Delaney v. New York Cent. 
R. Co., D.C.N.Y., 68 F.Supp. 70. 

D eposltiou 

Where it appeared that deponent 
was residing more than 100 miles 
distant from place of trial, that de¬ 
ponent had been very fully exam¬ 
ined and practically cross-examined 
in taking of his deposition, and cir¬ 
cumstances of case, in so far as 
court could gather them at trial, 
satisfied court that deponent's ab¬ 
sence was not procured by himself, 
motion for new trial based on al¬ 
leged error in admitting deposition 
was denied. 

U.S.—Weiss V. Weiner, D.C.Md., 10 
F.R.D. 387. 

90. U.S.—^Delaney v. New York Cent. 
R. Co., D.C.N.Y., 68 F.Supp. 70. 

91. U S.—Donnelly Garment Co. v. 
Dubinsky, D.C.Mo., 47 F.Supp. 65. 

92. U.S.—Empire Printing Co. v. Ro¬ 
den, C.A.Alaska, 247 F.2d 8—Shaf¬ 
fer V. Seas Shipping Co., C.A.Pa., 
218 F,2d 442, certiorari denied 76 
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the substantial rights of the parties,as where it 
did not relate to a decisive factor in the case,^^ 
where there was other evidence in the case to prove 
the fact,^^ or where similar latitude was allowed the 
moving party in the presentation of his evidence.^^ 
Moreover, a party cannot complain of the wrongful 
admission of evidence which he has deliberately 
introduced.^'J' 

A new trial is not required where the evidence 
was admitted without objection, or where the 
party moved for withdrawal of a juror because 
of the admission of the objectionable testimony and 
then withdrew his motion*^ ^ A new trial may be 
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denied where the purpose and effect of the objec¬ 
tionable evidence were defined and circumscribed by 
instructions given to the jury;^ and where evidence 
is introduced without objection, and a party contends 
that the law places limitations on the considera¬ 
tion thereof by the jury, the failure of the party 
claiming those limitations to tender a proper instruc¬ 
tion to the court forecloses him from objecting after 
verdict to the admission of such evidence without 
limitation.^ 

Exclusion, The exclusion of proper evidence is 
ground for a new trial^ but the exclusion of inad¬ 
missible evidence is not.^ Ultimately when the mo- 


S.Ct. 534, 348 U.S. 973, 99 L.Ed. 758. 

McCall V. Pittsburg-h, C. & Y. 
Ry. Co., D.C.Pa., 168 P.Supp. 6 65-— 
Magenau v. Aetna Freight Lines, 
Inc., D.C.Pa., 161 F.Supp. 875, re¬ 
versed on other grounds, C.A., 257 
F.2d 445, reversed on other grounds 
79 S.Ct. 1184, 360 U.S. 273, 3 L.Ed. 
2d 97—Wojciechowski v. States 
Marine Corp, of Delaware, D.C. 
Md., 155 PSupp. 874—^A. B. C. 
Needlecraft Co. v. Dun & Brad- 
street, Inc., D.C.N.T., 143 F.Supp. 
686, reversed on other grounds, 
C.A., 245 F.2d 775—Rowe v. Leon¬ 
hard, D.C.Pa., 141 F.Supp. 595— 
Cordle v. Kelly, D.C.Minn., 117 F. 
Supp. 662, affirmed, C.A., 217 F.2d 
757 —Landau v. Mutual Life Ins. 
Co. of New York, D.C.Pa., 102 F. 
Supp. 810, reversed on other 
grounds, C.A., 199 F.2d 549—James 
V, Pennsylvania R. Co., D.C.Pa., 
101 F.Supp. 241, affirmed, C.A., 196 
F.2d 1021—Raymond v. J. R. Wat¬ 
kins Co., D.C.Minn., 88 F.Supp, 932, 
reversed on other grounds, C.A., 
184 F,2d 925—Jones v. Pennsylva¬ 
nia R. Co., D.C.Pa., 75 F.Supp. 855, 
affirmed, C.C.A., 166 F.2d 299— 

Wiener v. Mutual Life Ins. Co. of 
New York, D.C.Mo., 61 F.Supp. 430 
—Katz v. Delaware & H, R. Cor¬ 
poration, D.C.Pa., 38 F.Supp. 698 
—Texas Agricultural Ass’n of Ed¬ 
inburg V. Hidalgo County Water 
Control & Improvement Dist. No. 
1, D.C.Tex., 36 F.Supp 314, re¬ 
versed on other grounds, C.C.A., 
125 P.2d 829, certiorari denied 
Abraham v. Hidalgo County Wa¬ 
ter Control and Improvement Dist. 
No. 1, 63 S.Ct. 35, 317 U.S. 643, 87 
L.Ed. 518, rehearing denied 63 S.Ct. 
199, 317 U.S. 709, 87 L.Ed. 565— 
Manley v. Northumberland Coun¬ 
ty, D.C.Pa., 32 F.Supp. 775. 

93. U.S.—Stauffer v. McCrory Stores 
Corp., D.C.Pa., 155 F.Supp. 710. 

94. U.S,—^Wojciechowski v. States 
Marine Corp. of Delaware, D.C. 
Md., 155 F.Supp. 874. 

95. U.S.—Wojciechowski v. States 
Marine Corp. of Delaware, supra i 


—De Vita v. Long, D.C.Pa., 147 F. 
Supp. 810. 

Evidence admitted without objection 
Admission of evidence is not 
ground for a new trial where other 
evidence to the same effect was ad¬ 
mitted without objection. 

U.S.—Pennsylvania Turnpike Com¬ 
mission to Use of Fink v. Seaboard 
Sur. Co., D.C.Pa., 164 F.Supp. 723. 
Cross-examination, as adverse wit¬ 
ness 

In action for death sustained in 
an automobile collision, where driver 
of truck of the defendant was the 
sole eyewitness to the accident, his 
testimony given on cross-examina¬ 
tion by plaintiff as an adverse wit¬ 
ness although driver was not an. offi¬ 
cer, director and managing agent of 
the corporate owner of the truck was 
harmless, where driver was subse¬ 
quently called by defendant as its 
own witness and corroborated in sub¬ 
stantial part the testimony previous¬ 
ly given under cross-examination. 
U.S.—^Wilson V. Nu-Car Carriers, Inc., 
D.C.Pa., 158 F.Supp. 127, affirmed. 
C.A., 256 F.2d 332. 

96. Opinion evidence 

U.S.—U. S. v. 7 Jugs, etc., of Dr. 
Salsbury’s Rakos, D.C.Minn., 53 F 
Supp. 746. 

97. U.S.—^Hundley v. Milner Hotel 
Management Co., D.C.Ky., 114 F. 
Supp. 206, affirmed, C.A., 216 F.2d 
613. 

98. U.S.—Joseph v. Krull Wholesale 
Drug Co., D.C.Pa., 147 F.Supp. 250, 
affirmed, C.A., 245 F.2d 231—Staf¬ 
ford V. Roadway Transit Co., D.C. 
Pa., 73 P.Supp. 458. 

Opinion 

Where defendant did not object to 
questions eliciting witness’ opinion 
and in fact extensively cross-exam¬ 
ined such witness relative to his 
opinion, on motion for new trial de- j 
fendant could not enlarge his over- | 
ruled trial objection to question as 
to whether such witness had an opin¬ 
ion to cover objection to the follow¬ 
ing questions that elicited such opin¬ 
ion. , 


’ U.S.—Millar Bros. & Co. v. Armour 
& Co., D.C.Pa., 149 F.Supp. 661. 

99. U.S.—Spearman v. Sterling S. S. 
Co., D.C.Pa., 171 F.Supp. 287. 

1. U.S.—De Vita v. Long, D.C.Pa., 
147 F.Supp. 810—^Hayes v. Balti¬ 
more & O. R. Co., D.C.Pa., 112 F. 
Supp. 605. 

Neff V. Pennsylvania R. Co., D.C. 
Pa., 7 F.R.D. 532, affirmed, C.A., 173 
F.2d 931. 

D.C.—Hilleary v. Earle Restaurant, 

l nc. , D.C., 109 P.Supp. 829. 

2. U.S.—Culbertson v. Haynes, D.C. 

l nd. , 127 F.Supp. 837. 

3. U.S. — Haywood v. Jones & Laugh- 
lin Steel Corp., C.A.Pa., 205 F 2d 
775—National Surety Corporation 
V. Heinbokel, C.C.A.Pa., 154 F.2d 
266. 

Falconi v. Federal Deposit Ins. 
Corp., D.C.Pa., 153 P.Supp. 867, af¬ 
firmed, C.A., 257 F.2d 287—^De Jean 
V. Great Am. Indem. Co., D.C.La., 
126 P.Supp. 931—U. S. V. Kauff- 
mann, D.C.Mo., 84 F.Supp. 550— 
Murphy v. American Barge Line 
Co., D.C.Pa., 76 F.Supp. 276—Gross 
V. Rothensies, D.C.Pa., 56 P.Supp. 
340—National Surety Corporation 
v. Heinbokel, D.C.Pa, 55 F.Supp. 
1010, reversed on other grounds, 
C.C.A., 154 F.2d 266. 

4. U.S.—Miller v. Pacific Mut. Life 
Ins. Co., D.C.Mich., 17 F.R.D. 121, 
affirmed, C.A., 228 F.2d 889. 

Privileged comnnmicatioiis 

(1) Where, under state law, waiv¬ 
er of physician-patient privilege 
signed by insured was void, insurer 
was not entitled to new trial of ac¬ 
tion against it by beneficiary on life 
policy, on ground that court erred in 
excluding testimony of physicians 
who examined insured. 

U.S.—Miller v. Pacific Mut. Life Ins. 
Co., supra. 

(2) In action by beneficiary against 
insurer on life policy, insurer was 
not entitled to new trial because of 
refusal of beneficiary to grant re¬ 
quest of insurer for permission to 
examine hospital records and rec¬ 
ords of physician who had treated 


434 



35B C. J. S. 


FEDERAL CIVIL PROCEDURE 


1066-1067 


tion is argued the question is not so much what 
the court suggested should be done at a certain 
stage of the case as to order of proof and the scope 
which the prima facie case should take, but whether 
at the conclusion of the case the record shows the 
exclusion by the court of material evidence offered 
in support of the issues.^ 

Under the Federal Rules of Civil Procedure, Rule 
61, 28 U.S.C.A., a new trial will not be granted on 
the ground of harmless error in the exclusion of 
evidence,^ or for error in the exclusion of evidence 
which could not possibly have affected the outcome 
of the trialF The exclusion of particular evidence 
has been held not a ground for a new trial under the 
facts of the case;^ and it is proper to refuse a new 
trial for the exclusion of evidence which is imma¬ 
terial,^ or which was offered as impeachment evi¬ 
dence without a clear showing of the foundation 
for it.io 

So the error is harmless, and not ground for a 
new trial where witnesses testified to the facts con¬ 


tained in the excluded evidence,or where the ex¬ 
cluded evidence would have been cumulatiA^e,^^ or 
was read verbatim to the jury in a charge to which 
no exceptions were taken or additions requested, 
or was referred to in the closing arguments and 
given to the jury during their deliberations.^^ A 
new trial will not be granted because of the exclu¬ 
sion of testimony where there was no offer of proof, 
and what the testimony would have been is left to 
the realm of conjecture.^^ 

§ 1067. Instructions 

A motion for a new trial may raise questions of law 
arising out of alleged substantial errors in instructions 
to the jury, and a new trial should be granted for prej¬ 
udicial error in giving instructions. 

A motion for a new trial may raise questions of 
law arising out of alleged substantial errors in in¬ 
structions to the jury.^^ A new trial should be 
granted for prejudicial error in giving instruc- 
tions,!^ such as instructions imposing a burden of 


insured, in connection with proofs 
of death. 

U.S—Miller v. Pacific Mut. Life Ins. 
Co., supra. 

5. U.S.—Aerated Products Co. of 
Los Angeles v. Aeration Process¬ 
es, D.C.Cal., 95 F.Supp. 23. 

6. U.S.—Widder v. New York, C. & 
St. L. R. Co., D.C.Pa,, 142 F.Supp. 
830, affirmed, C.A., 235 F.2d 752— 
Casso V. Pennsylvania R. Co., D.C. 
Pa., 128 F.Supp. 909—De Addio v. 
Darling & Co., D.C.Ohio, 112 F. 
Supp. 166, affirmed, C.A., 204 F.2d 
272—Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa., 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 F.2d 467. 

7. D.C.—Webster Motor Car Co. v. 
Packard Motor Car Co., D.C., 135 
F.Supp. 4, reversed on other 
grounds, C.A., 243 F.2d 418, 100 
U.S.App.D.C. 161, certiorari denied 
78 S.Ct. 29, 355 U.S. 822, 2 L.Bd.2d 
38, rehearing denied 78 S.Ct. 259, 
355 U.S. 900, 2 L.Ed.2d 197, rehear¬ 
ing denied 78 S.Ct. 1358, 357 U.S. 
923, 2 L.Ed.2d 1363. 

8 . U.S.—^Aoiderson v. General Mo¬ 
tors Corp., D.C.Wash,., 161 F.Supp. 
668—Ryan v. United Parcel Serv¬ 
ice, D.C.N.T., 108 F.Supp. 775, re¬ 
versed on other grounds, C.A., 205 
P.2d 362. 

Expert opinion 

In action under Federal Employ¬ 
ers’ Liability Act and Federal Boiler 
Inspection Act for injuries to switch¬ 
man, wherein special and general 
damages were grouped together in 
complaint and wherein plaintiff’s 
counsel in argument to jury in¬ 
dulged in speculation as to future 


earning powers of plaintiff, plaintiff 
was not entitled to new trial be¬ 
cause of rejection of testimony of 
actuary as to present value of fu¬ 
ture sum which amounted to an ab¬ 
stract figure of what it would cost to 
secure an annuity. 

U.S.—Caldwell v. Southern Pac. Co., 
D.C.Cal., 71 F.Supp. 955. 

In. absence of answer 

Defendant was not entitled to new 
trial because of court’s refusal to 
give permission to defendant to call 
a witness and offer proof in support 
of certain facts essential to his de¬ 
fense, since in absence of answer de¬ 
fendant was not entitled to call any 
witnesses on the merits. 

U.S.-—Jim’s Trailer Sales, Inc. v. 
Shutok, D.C.Pa., 153 F.Supp. 274. 

9. U.S.—U. S. V. 7 Jugs, etc,, of Dr. 
Salsbury’s Rakos, D.C.Minn., 53 F. 
Supp. 746. 

10. U.S.—U. S. V. 7 Jugs, etc., of 
Dr. Salsbury’s Rakos, supra. 

11. U.S.—Burch V. Reading Co., D. 
C.Pa., 140 F.Supp. 136, affirmed, 
C.A., 240 F.2d 574, certiorari de¬ 
nied 77 S.Ct. 1049, 353 U.S. 965, 1 
L.Ed.2d 914—Casso v. Pennsylva¬ 
nia R. Co., D.C.Pa., 128 F.Supp. 909. 

Hanley v. Westchester Fire Ins. 
Co., D.C.Mich., 23 F.R.D. 640. 
Official report 

Exclusion of accident report of po¬ 
lice chief was not prejudicial error 
where police chief himself took stand 
and was subjected to intensive Ques¬ 
tioning. 

' U.S.—McKee v. Jamestown Baking 
Co., D.C.Pa., 101 F.Supp. 794, rec¬ 
ord remanded on other grounds, C. 
A.. l98F.2d 551. 
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12. U.S.—^U. S. V. 7 Jugs, Etc, of 
Dr. Salsbury’s Rakos, D.C.Minn., 
53 F.Supp. 746. 

13. U S.—Allen v. Union R. Co., D.C. 
Pa., 162 F.Supp. 635. 

Regulation accepted as law 

Refusal to admit interstate com¬ 
merce commission regulation in evi¬ 
dence in action under Safety Appli¬ 
ance Act was not ground for new 
trial where trial court accepted the 
regulation as law and read it ver¬ 
batim to jury in charge to which 
there were no exceptions taken or ad¬ 
ditions requested. 

U.S.—Allen v. Union R. Co, supra. 

14. U.S.—^Moran v. Pittsburgh-Des 
Moines Steel Co., D.C.Pa, 86 F. 
Supp. 255, reversed on other 
grounds, C.A., 183 P.2d 467. 

15. U.S.—Tweith v. Duluth, M. & 1. 
R, Ry. Co., D.C.Minn,, 66 F.Supp. 
427. 

16. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

General American Life Ins. Co. 
V. Central Nat. Bank of Cleveland, 
C.C.AOhio, 136 F.2d 821. 

DeVito V. United Air Lines, D.C. 
N.Y., 98 F.Supp. 88. 

Collins V. Risner, D.C.S.C., 23 F. 
R.D. 14. 

17. U.S.—A. B. C. Needlecraft Co- 
V. Dun & Bradstreet, Inc., C.A.N.T., 
245 F.2d 775—Patton v. Baltimore 
& O. R. Co„ C.A.Pa., 197 F.2d 732 
—Pasquel v. Owen, C.AMo., 186 F. 
2d 263. 

Dessi V. Pennsylvania R. Co., D. 
C.Pa., 150 F.Supp. 703, affirmed, C. 

: A., 251 F.2d 149, certiorari denied 

I 78's.Ct. 1006, 356 U.S. 967, 2 L.Ed. 
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proof not required by applicable law,^^ instructions 
removing important factual questions from the 
jury,and argumentative instructions which must 
necessarily have prejudiced a party.29 

A new trial may be granted where the instruc¬ 
tions are misleading,2i confusing,22 or inconsist¬ 
ent,23 or instruct the jury that they* could find for 
plaintiff on either one of two theories, one of which 
would not support a recovery under the facts al¬ 
though the other would.2^ Where it is contended 
that instructions are erroneous and misleading, the 
real question is whether or not the jury were misled 
in any way or whether they had understanding of the 


issues and their duty to determine those issues. 25 

A new trial will not be granted on the ground of 
error in instructions where the instructions were 
not framed in such a way as to mislead the jury29 
or where they were correct and proper ;27 and rea¬ 
sons assigned in support of the motion for a new 
trial which are based on proper and adequate in¬ 
structions must be dismissed.23 A verdict will not be 
set aside on the ground of error in a charge re¬ 
quested by the moving party and not excepted to by 
him.29 

Harmless error, A new trial will not be granted 
for harmless error in the charge, 29 or error which 


2d 1073—^Lashbrook v. Kennedy 
Motor Lines, D.G.Pa., 119 P.Supp. 
716—Shapiro v. Yellow Cab Co., 
D.C.Pa., 79 P.Supp. 348. 

Submission of, or failure to submit, 
issues to jury as ground for new 
trial in general see supra § 1064. 
DSrror of law 

Where plaintiff was entitled to ver¬ 
dict under undisputed evidence, even 
if jury could have found all disputed 
issues in favor of defendant, so 
that verdict for defendant must have 
resulted from erroneous instruction 
as to competency of evidence, such 
error was an error of law by court, 
not error of fact by jury, entitling 
plaintiff to new trial, 

U.S.—Bowles V. Mars, Inc., D.C.Mo., 
54 P.Supp. 321. 

18. U.S.—Charles v. Norfolk & W. 
Ry. Co., C.A.I11., 188 P.2d 691, cer¬ 
tiorari denied 72 S.Ct. 55, 342 U.S. 
831, 96 L.Ed. 628. 

American Universal Ins. Co. v. 
Scherfe Ins. Agency, D.C.Iowa, 135 
P.Supp. 407. 

19. U.S.—Lashbrook v. Kennedy Mo¬ 
tor Lines, D.C.Pa., 119 P.Supp. 716. 

20. U.S.—^Virginian Ry. Co. v. Ar- 
mentrout, C.C.A.W.Va., 166 P.2d 
400, 4 A.L.R.2d 1064. 

21. U.S.—Macartney v. Compagnie 
Generale Transatlantiaue, C.A.Or., 
253 F.2d 529. 

22. U.S.—Tohan v. Joseph T. Ryer- 
son & Son, Inc., D.C.Pa., 165 P. 
Supp. 638, reversed on other 
grounds, C.A., 266 P.2d 920—Lash¬ 
brook V. Kennedy Motor Lines, D. 
C.Pa., 119 P.Supp. 716. 

Misimderstandittg Tby jury 

In seaman’s action under Jones 
Act, where jury during their delibera¬ 
tion sent to court a note stating that 
jury believed both parties equally 
negligent and inquiring whether jury 
could place costs on defendant, and 
jury apparently misunderstood court's 
proper charge and court did not give 
counsel opportunity to suggest a 
correction of this misunderstanding 
before jury returned verdict for de¬ 


fendant instead of cutting verdict in 
half, plaintiff was entitled to a new 
trial. 

U.S.—Vivian v. Gulf Oil Corp., D.C. 
Pa., 103 P.Supp. 391. 

23. U.S.—^Macartney v. Compagnie 
Generale Transatlantique, C.A.Or., 
253 P-2d 529. 

24. U.S.—^Nowery v. Smith, D.C.Pa., 
69 P.Supp. 755, affirmed, C.C.A., 161 
P.2d 732. 

25. U.S.—Gearhart v. WSAZ, Inc., 
D.C.Ky., 150 P.Supp. 98, affirmed, 

C. A., 254 P.2d 242. 

26. U.S.—^Wilson v. Oil Transport 
Co., C.A.La., 242 F.2d 727, certio¬ 
rari denied 78 S.Ct. 56, 355 U.S. 
835, 2 L.Ed.2d 46. 

27. U.S.—Heckathorne v. Pennsylva¬ 
nia R. Co., D.C.Pa., 156 P.Supp, 824 
—Lindeman v. Textron, Inc., D.C, 
N.T., 143 P.Supp. 955—Wells v. 
Reading Co., D.C.Pa., 138 P.Supp. 
826—Dugo v. Pennsylvania R. Co., 

D. C.Pa., 125 P.Supp. 934—^Fred¬ 
ericks V. American Export Lines, 
D.C.N.T., 117 P.Supp. 255, affirmed, 

C. A,, 227 P.2d 450, certiorari de¬ 
nied 76 S.Ct. 475, 350 U.S. 989, 100 
L.Ed. 855—^Kasten & Co. v. Kramer 
Bros. Freight Lines, D.C.Pa., 101 
P.Supp. 478—^McLeod v. Union 
Barge Line Co., D.C.Pa., 95 P.Supp. 
366, affirmed, C.A., 189 F.2d 610— 
MePadden v. Baltimore & O. R. 
Co., D.C.Pa., 95 P.Supp. 255—^White 

V. American Mail Line, D.C.Wash., 
87 P.Supp. 904—^Moran v. Pitts- 
burgh-Des Moines Steel Co., D.C. 
Pa., 86 P.Supp. 255, reversed on 
other grounds, C.A., 183 P.2d 467-— 
Longo V. Yellow Cab Co., D.C.Pa., 
79 P.Supp. 478— F, D. Cummer & 
Son Co. V. Fmdley, D.C.Pa., 30 P. 
Supp. 884, affirmed, C.C.A., Fin¬ 
dley V. F. D. Cummer & Son Co., 
109 P.2d 1015. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich., 17 P.R.D. 121, af¬ 
firmed, C.A., 228 F.2d 889. 

D.C.—Grober v. Capital Transit Co., 

D. C,, 119 P.Supp. 100. 
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\ Additional remarks 
I (1) Defendant was not entitled to 
new trial on ground that court’s 
charge was basically and funda¬ 
mentally in error, where at conclu¬ 
sion of charge counsel were asked 
if they desired to make changes or 
additions and during recess counsel 
were heard at length, after which 
trial judge made additional remarks 
and jury were adequately and cor¬ 
rectly charged. 

U.S.—Mann v. Punk, D.C.Pa., 50 P. 
Supp. 305, affirmed, C.C.A., 141 P. 
2d 260. 

(2) Defendants were not entitled to 
new trial on ground that trial court 
did not respond to defendants’ ex¬ 
ceptions by curing indicated errors 
and defects in charge, where at time 
exceptions were presented trial judge 
carefully considered contents there¬ 
of and before jury retired gave addi¬ 
tional instructions based on excep¬ 
tions. 

U.S.—Gadmoski v. Pitney, D.C.Pa., 59 
P.Supp. 641. 

28. U.S.—Gadmoski v, Pitney, su¬ 
pra. 

29. U.S,—Gardner v. Darling Stores 
Corp., D.C.N.Y., 138 P.Supp. 160, 
affirmed, C.A., 242 F.2d 3, 63 A.L.R. 
2d 1105. 

38. U.S.—Whitehill v. Gilbert dar¬ 
ners, Inc., D.C.Pa., 149 P.Supp. 
843, affirmed, C.A., 251 P.2d 226— 
Wells V. Reading Co., D.C.Pa., 138 
P.Supp. 826—Beisel v. Monessen S. 

W. Ry. Co., D.C.Pa., 121 P.Supp. 
604, affirmed, C.A., 218 F.2d 273— 
Hundley v. Milner Hotel Manage¬ 
ment Co., D.C.Ky., 114 P.Supp, 206, 
affirmed, C.A., 216 P.2d 613—^Ma¬ 
loney V. Collison, D.C.Del., 119 P. 
Supp. 12—^Werner Transp. Co. v. 
Dealer’s Transport Co., D.C.Minn., 
102 P.Supp. 670, affirmed, C.A., 203 
P.2d 649—^Dow v. Carnegie-Illinois 
Steel Corp., D.C.Pa., 100 P.Supp. 
493—^Hardy v. Yellow Cab Co., D.C. 
Pa., 100 P.Supp. 194—^McGlothan 
v. Pennsylvania R. Co., D.C.Pa., 72 
P.Supp. 176—Gleeson v. Mercury 
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did not affect the substantial rights of the parties^^ 
or which could not have affected the result, or did 
not influence the jury33 or mislead them.34 So the 
motion for a new trial will be denied where the 
error was favorable to the party complaining,35 
where the error was corrected by other parts of the 
charge,35 or where the error related solely to dam¬ 
ages and the issue of negligence or liability was re¬ 
solved by the jury in favor of defendant.37 Where 
the jury found plaintiff not guilty of contributory 
negligence any error in charging on contributory 
negligence was harmless to plaintiff and in the 
absence of any substantial evidence of contributory 
negligence, an instruction that contributory negli¬ 
gence is not a defense could not have been so preju¬ 
dicial to defendant as to require a new trial.3^ 


§ 1068. - Failure or Refusal to Instruct 

A new trial should be granted for prejudicial error 
in refusing requested instructions. 

A new trial should be granted for prejudicial error 
in refusing requested instructions.^^ A new trial 
will not be granted, however, for refusal to give an 
incorrect and improper instructional or an instruc¬ 
tion not applicable to the issues of the case;^3 and 
the motion for a new trial based on refusal to in¬ 
struct as requested will be denied where the error 
was not prejudicial to the party complaining43 and 
did not affect his substantial rights,or where the 
requested instruction was adequately covered by in¬ 
structions given. 45 

§ 1069. - Objections or Requests 

A motion for a new trial may be denied for failure 


Ins. Co., B.C.Pa., 71 P.Supp. 105— 
Kopycinski v. Farrar, D.C.N.D., 63 
F.Supp. 857, appeal dismissed, C. 
A., 155 F.2d 725—Gadmoski v. Pit¬ 
ney, D.C.Pa., 59 F.Supp. 641. 

Alcaro v. Jean Jordeau, Inc., D. 
C.N.J., 3 F.R.D. 61, reversed on 
other grounds, C.C.A., 138 F.2d 767. 

31. U.S.—^Werner Transp. Co. v. 
Dealer’s Transport Co., D.C.Minn., 
102 F.Supp. 670, affirmed, C.A., 203 
F.2d 549. 

32. U.S.—Conowingo Power Co. v. 
State of Maryland, to Use of Mar¬ 
shall, C.C.AMd., 120 F.2d 870. 

Taudte v. Snellenburg, D.C.Pa., 34 
F.Supp. 115. 

33. U.S.—Fischler v. Lojeski, D.C. 
Pa., 143 F.Supp. 684. 

34. U.S.—Gaynor v. Atlantic Grey¬ 
hound Corp., D.C.Pa., 86 F.Supp. 
284, reversed on other grounds, C. 
A., 183 F.2d 482. 

35. U.S.—Burch v. Reading Co., D. 
C.Pa., 140 F.Supp. 136, affirmed, 
C.A., 240 F.2d 574, certiorari de¬ 
nied 77 S.Ct. 1049, 353 U.S. 965, 1 
L.Ed.2d 914—^Rodgers v. Cone- 
maugh & Black Lick R. Co., D.C. 
Pa., 137 P.Supp. 467—^Holden v. 
American News Co., D.C.Wash., 52 
F.Supp. 24, appeal dismissed, C.C. 
A., 144 F.2d 249. 

T).C.—^Hilleary v. Earle Restaurant, 
Inc., D.C., 109 F.Supp. 829—Fin¬ 
ney V. Capital Transit Co., D.C., 
106 F.Supp. 434. 

36. U.S.—Burch v. Reading Co., D. 
C.Pa., 140 P.Supp. 136, affirmed, C. 
A., 240 P.2d 574, certiorari denied 
77 S.Ct. 1049, 353 U.S. 965, 1 L.Ed. 
2d 914. 

XvldexLCe 

Even if, In personal Injury action, 
<;harge that certain doctor agreed 
with other doctors in believing that 
there was no need for an open reduc¬ 
tion operation on plaintiff was in¬ 


correct, error, if any, would not con¬ 
stitute ground for new trial in view 
of fact that charge emphasized that 
trial judge’s memory on the point 
might be different from that of jury, 
that jury might remember some evi¬ 
dence that judge had overlooked, and 
that showing was not made that 
plaintiff was unable to produce such 
doctor as a witness. 

U.S.—Burch V. Reading Co., supra. 
Instructions taken as whole 

(1) On motion for new trial, on 
ground that certain instruction was 
highly prejudicial, instruction would 
not be scrutinized apart from the 
charge as a whole. 

U.S.—^McPadden v. Baltimore & O. R. 
Co., D.C.Pa., 95 F.Supp. 255. j 

Miller v. Pacific Mut. Life Ins. 
Co., D.aMich., 17 F.R.D. 121, af-j 
firmed, C.A„ 228 F.2d 889. 

(2) In action by beneficiary against 
insurer on life policy, giving of in¬ 
struction that under state law ques¬ 
tions and answers in application for 
insurance are to be liberally con¬ 
strued in favor of insured was not, 
in view of entire charge, ground for 
new trial after verdict for benefi¬ 
ciary. 

U.S.—^Miller v. Pacific Mut. Life Ins. 
Co., supra. 

37- U.S.—Peterman v. Indian Motor¬ 
cycle Co., C.A.Mass., 216 F.2d 289. 

Burch V. Reading Co., D.C.Pa., 
140 F.Supp. 136, affirmed, C.A., 240 
F,2d 574, certiorari denied 77 S.Ct. 
1049, 353 U.S. 965, 1 L.Ed.2d 914— 
Dow V. Carnegie-Illinois Steel 
Corp., D.C-Pa., 100 F.Supp. 493— 
McLeod V. Union Barge Line Co., 
D.C.Pa., 95 P.Supp, 366, affirmed, 
C.A., 189 F.2d 610—^Dow v. Carne- 
gie-Illinois Steel Corp., D.C.Pa., 70 
P.Supp. 1016, reversed on other 
grounds, C.C.A., 165 F.2d 777. 

38. U.S.—Sanders v. Glenshaw Glass 
Co., D,C.Pa., 108 F.Supp. 628, af¬ 
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firmed, C.A., 204 P 2d 436, certio¬ 
rari denied 74 S.Ct, 278, 346 U.S. 
916, 98 L.Ed. 411. 

39. U.S.—Torpey v. Red Owl Stores, 
D.C Minn., 129 F.Supp. 404, af¬ 
firmed, C.A., 228 F.2d 117. 

40. U.S.—Ryan v. United Parcel 
Service, C.A.N.T., 205 F.2d 362. 

Bowles V. Mars, Inc., D.C.Mo., 54 
P.Supp. 321—Booth V. Pioneer Yel¬ 
low Cab Co., D.C.Pa., 46 F.Supp. 
155. 

41. U.S.—^Petersen v. Chicago, Great 
Western Ry. Co., D.C.Neb., 3 F.R.D. 
346. 

42. U.S.—^Masterson v. New York 
Cent. R. Co., D.C.Pa., 169 P.Supp. 
435, affirmed, C.A., 266 P.2d 1— 
Trubin v. Penn Fruit Co., D.C.Pa., 
144 F.Supp. 25—Hammon v. Penn¬ 
sylvania R. Co., D.C.Pa., 141 F. 
Supp. 606. 

Barry v. Reading Co., D.C.N.J., 3 
F.R.D. 305, affirmed, C.C.A., 147 F. 
2d 129, certiorari denied 65 S.Ct. 
912, 324 U.S. 867, 89 L.Ed. 1422, 
rehearing denied 65 S.Ct. 1022, 324 
U.S. 891, 89 L.Ed. 1438. 

43. U.S.—Lebeck v. William A. Jar¬ 
vis, Inc., D.C.Pa., 145 F.Supp. 706, 
affirmed in part, reversed in part 
on other grounds, C.A., 250 P.2d 
285. 

44. U.S.—Hammon v. Pennsylvania 
R. Co., D.C.Pa., 141 P.Supp. 606. 

45. U.S.—^Wilson v. Oil Transport 
Co., C.ALa., 242 F.2d 727, certio¬ 
rari denied 78 S.Ct. 56, 355 U.S. 
835, 2 L.Ed.2d 46. 

Trubin v. Penn Fruit Co., D.C. 
Pa., 144 F.Supp, 26—^Wilson v. 
Pennsylvania R. Co., D.C.Pa., 141 
F.Supp. 233, affirmed, C.A., 239 F.2d 
384 —^Weinkle v. Ostemeck, D.C. 
Pa., 139 P.Supp. 381—Beisel v. 
Monessen S. W, Ry. Co., D.C.Pa., 
121 F.Supp. 604, affirmed, G«A, 218 
F.2d 273. 
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of the moving party to comply with the Rule which 
provides that no party may assign as error the giving 
or failure to give an instruction unless he makes timely 
objection thereto stating distinctly the matter to which 
he objects and the grounds of his objection. 

A motion for a new trial may be denied for failure 
of the moving party to comply with the Federal 
Rules of Civil Procedure, Rule 51, 28 U.S.C.A., 
which provides that no party may assign as error 
the giving of or the failure to give an instruction 
unless he objects thereto before the jury retire to 
consider their verdict stating distinctly the matter 
to which he objects and the grounds of his objec¬ 
tion.^^ Accordingly a complaint that the court erred 
in instructing the jury must be held without merit 
where counsel made no objections to the charge, 
or where no exceptions were urged or preserved to 
the portions of the charge complained against in the 
motion for a new trial,^^ as where no exception was 
taken after the charge.'^^ party wFo fails to call 
the attention of the court to the fact that its charge 
includes matter contained in a rejected request, and 
who fails to request the right to argue that particu¬ 
lar matter to the jury is not entitled to a new trial.^^ 


Neither the failure of counsel to request specific 
instructions nor the absence of exception to a charge, 
nor both in combination, will be adequate, however, 
to absolve the court from the failure to charge the 
jury on the essential issues in the case or from 
material error in the charge on those issues, and 
thereby warrant the denial of a motion for a new 
trial if, actually, fundamental error is to be discerned 
in the charge and even in the absence of timely 
objection, the court may, in the exercise of its dis¬ 
cretion grant a new trial in the interests of justice.^" 

Failure of the court to give counsel opportunity 
to make the objection out of the hearing of the jury,, 
as required by Rule 51, is harmless where the in¬ 
structions given correctly and adequately covered 
the issues involved, and does not entitle the moving 
party to a new trial.Moreover, it has been said 
that the Rule deals with requests to charge, not 
with exceptions to the charge as delivered.^^ 

Failure to inform counsel as to proposed action 
on requests. Noncompliance by the trial court with 
the provision of Rule 51 requiring that the court 


46. U.S—Biggans v. Hajoca Corp., 

C. A.Pa., 185 F.2d 982. 

Pennsylvania Turnpike Commis¬ 
sion to Use of Pink v. Seaboard 
Sur. Co., D.C.Pa, 164 F.Supp. 723 
—Picard V. Pittsburgh & O. V. By. 
Co, D.C Pa., 153 F.Supp, 5S3—Jo¬ 
seph V. Krull Wntiolesale Drug Co, 

D. C.Pa., 147 F.Supp. 250, affirmed, 

C. A., 245 F.2d 231—Patton v. Bal¬ 
timore & O. R. Co., D.C Pa., 120 P. 
Supp. 659, affirmed, C.A., 214 F,2d 
129—Schirra v. Delaware, L. & W. 
K. Co., D.C.Pa., 103 F.Supp. SX2— 
Fasten & Co. v. Kramer Bros. 
Freight Lines, D.C.Pa., 101 F.Supp. 
478—Willis V. American Barge 
Line Co., D.C.Pa., 87 F.Supp. 919 
—Taylor v, Reading, D.C.Pa., 83 F. 
Supp. 804—McHugh v. Audet, D.C. 
Pa., 72 F.Supp. 394. 

Teller v. Athens Stove Works, 

D. C.Tenn., 7 F.R.D. 88 . 

Pailure to state grounds 

Where defendant gave no grounds 
for exception to affirmance of plain¬ 
tiff’s point for charge, as required 
by Rule 5l, ground of motion for 
new trial based on affirmance of such 
point for charge may be disregarded. 
U.S.—Longo V. Yellow Cab Co., D.C. 

Pa,, 79 F.Supp. 478. 
railure to request or object 

( 1 ) Where plaintiff in her request 
for instructions did not request court 
to define "unseaworthmess” or object 
to alleged failure to define the term 
before the jury retired to consider 
its verdict under Rule 51, assign¬ 
ment of error was precluded. 

U.S.—Turcich v. Liberty Corp., D.C. 
Pa., 119 F.Supp. 7, affirmed, C.A.,J 


In re Zuanja’s Estate, 217 F.2d 495, 
certiorari denied 76 S.Ct. 470, 350 
U.S. 983, 100 L.Ed. 851. 

( 2 ) Where trial judge stated that 
it would be desirable to have spe¬ 
cial questions submitted to jvry and 
requested counsel for defendant, 
among others, to submit such ques¬ 
tions to him by certain day, but at 
no time did defendant’s counsel sub¬ 
mit such questions or make any con¬ 
crete proposal for rewording of draft 
of questions submitted to counsel by 
trial judge, wording of questions, un¬ 
der the circumstances, was not a 
proper ground on which to grant de¬ 
fendant new trial, 

U.S.—Lebeck v. William A. Jarvis, 
Inc., D.C.Pa., 145 F.Supp. 706, af¬ 
firmed in part and reversed in 
part on other grounds, C.A., 250 F, 
2d 285. 

Untimely request 

Where both parties had ample no¬ 
tice that case would be called for 
trial at 10 A.M. on first day of trial 
period, but trial judge received no 
authorities or statements of posi¬ 
tion in writing from counsel for 
plaintiff until approximately 9:30 of 
morning on which trial judge was 
scheduled to give his charge at 9:45, 
plaintiffs requests for charge were 
not submitted within time prescribed 
by Rules and, therefore, did not have 
to be considered, and failure of trial 
judge to read all plaintiff’s requests 
for charge would not be ground for, 
new trial. 

U.S,—Burch V. Reading Co., D.C.Pa., 
140 F.Supp. 136, affirmed, C.A,, 240 I 
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F.2d 574, certiorari denied 77 S Ct. 
1049, 353 U.S. 965, 1 L.Ed.2d 914. 
Objection held to warrant new trial 
U.S,—^Alcaro v. Jean Jordeau, Inc.,. 

C. C.A.N.J., 138 F.2d 767. 

47. U.S.—Koenigsdorf v. Cook, D.C.. 
Mo., 88 F.Supp. 469. 

Materiality in passing on motion 
Where instruction was explained 
before argument and counsel givert 
an opportunity to make objection, 
failure to object until after verdict 
to instruction from which party bene^ 
filed was material in passing on mo¬ 
tion for new trial. 

U.S.—^Holden v. American News Co , 
D C.Wash., 52 F.Supp. 24, appeal 
dismissed, C.C.A., 144 F.2d 249. 

48. U.S.—Trubin v. Penn Fruit Co , 

D. C.Pa., 144 F.Supp. 25—Lindeman 
V. Textron, Inc., D.C.N.T., 143 F. 
Supp. 955. 

Rosenholm v. Farm Bureau Mut. 
Auto. Ins. Co., D.C.Pa., 7 F.R.D. 
21 . 

49. U.S.—Gadmoski v. Pitney, D.C. 
Pa., 59 F.Supp. 641. 

50. U.S.—Terminal R. Ass'n of St. 
Louis V. Stengel, C.C.A.Mo., 122’ 
F.2d 271, 136 A.L.R. 789, certiorari 
denied 62 S.Ct. 181, 314 U.S. 680, 86 
L.Ed. 544. 

51. U.S,—Rowlik V. Greenfield, D.C. 
Pa., 87 F.Supp. 997, 

52. U.S.—^Willis V. American Barge 
Line Co., D.C.Pa., 87 F.Supp. 919. 

53. U.S.—^Illinois Cent. R. Co. v.. 
Kelly, D.C.La., 81 F.Supp. 206. 

54. U.S.—^Maggiore v. Southern Pac. 
Co., D.C.N.Y., 49 F.Supp. 473. 



35B C. J. S, 


FEDERAL CIVIL PROCEDURE §§ 1069-1070 


inform counsel, in advance of the arguments to the 
jury, of its proposed action on written requests 
for instructions does not warrant a new trial unless 
rniaterial prejudice is shown to exist 

1070. Misconduct of or Affecting Jurors 

A new trial should be granted where a juror was 
iguilty of misconduct bringing the fairness of the ver¬ 
dict under grave suspicion or where extraneous matters 
which had substantial Influence prejudicial to a party 
are brought to the attention of the jury, or outside in¬ 
fluences are exerted on the jury, but a new trial wilf 
not be granted on the ground of error or misconduct not 
prejudicial to the complaining party. 

A trial judge should not hesitate to set aside a 
verdict and grant a new trial where a juror was 
guilty of misconduct bringing the fairness of the 
verdict under grave suspicion,or where extrane¬ 
ous matters which had substantial influence preju- 
rdicial to a party are brought to the attention of the 
jury, or outside influences are exerted on the jury.57 
Thus a new trial may be granted on the ground of 
•drunkennesses or bribery's of a juror. The solution 
•of the question whether outside matters influenced 
the verdict of the jury does not require a positive 


finding that the jury were actually influenced by 
what took place, but rather involves a determination 
as to whether or not it was made reasonably certain 
that the jury were not.®^ 

There are many irregularities which, however 
proved, do not require that a new trial be granted^^ 
Misconduct of the jury, where not occasioned by the 
prevailing party, is ground for granting a new trial 
only when clearly prejudicial;^^ and a new trial 
will not be granted on the ground of error or mis¬ 
conduct not prejudicial to the complaining party, 
misconduct which did not affect the result of the 
trial,or an irregularity shown with certainty to 
have been very trivial or slight and not proved to 
have influenced, or to have been of such character 
that it would be reasonable to presume it might in¬ 
fluence, the jury in any respect.^S 

A new trial is not necessarily required because of 
the unauthorized inspection of premises involved in 
the trial,an agreement among jurors to abide by 
the vote of the majority,or a conversation between 
jurors which was indiscreet or indicated a lack of 
good judgment.^S Mistake or prejudice of the jury 


-£5. U,S.—^Hardigg- v. Inglett, C.A. 

S.G., 250 F.2d 895. 

.2Tew trial held not warranted 

(1) Where trial court’s instruc¬ 
tions to jury included all that was 
■ contained in the written request ex¬ 
cept a portion of one instruction and 
no exception was noted to the failure 
to charge that portion and in the 
light of the evidence the defendant 
could not have been prejudiced. 

U.S.—^Hardigg v. Inglett, supra. 

(2) Where trial court informed de- ! 
fendants that requests for charges 
were denied, but in fact gave some of 
defendants’ requested charges, but 
defendants made no request to see 
and read charge before they made 
summations to jury, and defendants 
knew and argued all issues at great 
length. 

U.S.—Sablosky v. Paramount Film 
Distributing Corp., D.C.Pa., 137 F, 
Supp. 929. 

56. U.S.—Ford Motor Co. v. Mahone, 
C.A.Va., 205 F.2d 267. 

57 , U.S.—Texas & N. O. R. Co. v. 
Underhill, C.ATex., 234 F.2d 620, 
64 A.L.R.2d 152—Paramount Film 
Distributing Corp. v. Applebaum, 
aA.Miss., 217 F.2d 101. 

Misconduct of counsel, parties, or 
witnesses in general see supra § 
1065. 

UDLUecessary courtesy and hospital¬ 
ity 

Where party to case or his coun¬ 
sel has created situation whereby 
incidental and unnecessary courtesy 
and hospitality is privately furnished 


to a juror, during which there is 
possibility of influence being exerted 
either intentionally or unintentional¬ 
ly, necessity for keeping jury ver¬ 
dict above suspicion should require 
granting of new trial, even though 
moving party is not able to prove 
actual influence on juror. 

U.S.—^U. S. V. 72.71 Acres, More or 
Dess, in Montgomery County, Md., 
DC.Md,, 157 F.Supp. 401. 

Duty to ascertain facts 
If verdicts are influenced by out¬ 
side persons full and proper inquiry 
should be made to ascertain facts j 
for purpose of determining whether' 
new trial should be had. 

U.S.—Connell v. International Paper 
Co., D.CDa,, 97 F.Supp. 440. 

58. U.S.—Jorgensen v. York Ice Ma¬ 
chinery Corp., C.C.A.N.T., 160 F.2d 
432, certiorari denied 68 S.Ct. 69, 
332 U.S. 764, 92 L.Ed. 349. 

59. U.S.—^Jorgensen v. York Ice Ma¬ 
chinery Corp., supra. 

60. U.S.—Paramount Film Distrib¬ 
uting Corp. V. Applebaum, C.A. 
Miss., 217 F.2d 101, 

61. U.S.—Jorgensen v. York Ice Ma¬ 
chinery Corp., C.C.A.N.Y., 160 F.2d 
432, certiorari denied 68 S.Ct. 69, 
332 U.S. 764, 92 D.Ed. 349. 

62. U.S.—^U. S. V. Kansas City, Mo., 
C,C.A.Mo., 157 F.2d 459. 

63. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 680, 
affirmed, C.A., 184 F.2d 517. 

D.C.—O'Neal v. Cowles Magazines, 
j 225 F.2d 43, 96 US.App.D.C. 204. 
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Held not prejudicial 

(1) Sending out booklet with jury. 
U.S.—^Frankel v. Johns-Manville 

Corp., D.C.Pa., 134 F.Supp. 108. 

(2) Calculating amount of verdict 
including interest in presence of 
court and counsel for both sides. 

U.S.—Testard v. Penn-Jersey Auto 

Stores, Inc., D.C.Pa., 154 F.Supp. 
160. 

64. D.C.—Pough V. Capital Transit 
Co., 194 F.2d 355, 90 US.App.D.C 
185. 

65. U.S.—Liggett & Myers Tobacco 
Co. V. Imbraguglia, D.C.Md., 73 F. 
Supp. 909. 

Deputy clerk^s presence ia jury 
room after jury had reached a ver¬ 
dict at request of foreman seeking 
to ascertain whether verdict should 
state names of various plaintiffs and 
whether interest should be allowed 
did not require new trial. 

U.S.—Liggett & Myers Tobacco Co. 
V. Imbraguglia, supra. 

66. U.S.—^U. S. V. Kansas City, Mo., 
C.C.A.MO., 157 F.2d 459. 

67. U.S.—Jorgensen v. York Ice Ma¬ 
chinery Corp., C.C.A.N.Y., 160 P.2d 
432, certiorari denied 68 S.Ct, 69, 
332 U.S. 764, 92 L.Ed. 349. 

68. U.S.—Kopycinski v. Farrar, D.C. 
N.D., 63 F.Supp. 857, appeal dis¬ 
missed, aC.A„ 155 F.2d 725. 

Disapproval of d rin k in g 

Proof that women jurors, in ac¬ 
tion arising out of automobile acci- 
' dent when plaintiff was returning 
I from attending several night clubs. 
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cannot be successfully asserted in a motion for 
new trial or found by the court unless predicated 
on some fact or circumstance from which it can be 
reasonably found or inferred.^^ 

It is not a ground for a new trial that unauthor¬ 
ized persons investigated prospective jurors prior to 
the trial and sold information concerning each 
juror,that the jury at the term of court at which 
the action was tried had been uniformly "defendant- 
minded,or that the jurors had access to news¬ 
paper accounts of proceedings relating to the trial, 
none of which were calculated to influence the jury 
either for or against a party, *^2 especially where the 
jury were instructed not to read newspaper ar¬ 
ticles about the case and to disregard such articles 
as they did read;*^^ and where the moving party 
failed to object immediately to newspaper articles 
and request an instruction cautioning the jury about 
them, he waived his right to object at all.'^^ A 
verdict will not be set aside on the ground that it was 
based on a misunderstanding or lack of understand¬ 
ing of some point of law merely because the foreman 
of the jury advised the marshal that the jury desired 
some information from the judge on some phase of 
the law, and thereafter the jury returned a verdict 
without receiving additional instructions^^ 

Receiving incompetent documents by a jury re¬ 
quires that the verdict be set aside/® unless entirely 
devoid of any proved influence or the probability 
of such influence on the jury’s deliberations or ver- 
dict/7 Egregious error of counsel in exhibiting to 
the jury a paper not admitted in evidence may be 


cured by admonition of the court/® 

Communications with jtifors, A conversation be¬ 
tween a juror and a third person with respect to 
the cause at any time after the juror is summoned 
and before the verdict is delivered constitutes gross 
misbehavior and is ground for a new trial/^ Thus 
where the communication appears to have been 
about the suit or is not satisfactorily explained a 
new trial should be granted on the ground of com¬ 
munications between a juror and parties to the suit®® 
or their counsel.Where nothing was done to in¬ 
fluence the juror and the communication had no in¬ 
influence on the verdict, however, a new trial may be 
denied even though there was a communication be¬ 
tween the juror and relatives of the juror, or be¬ 
tween a juror and parties to the action or their 
counsel/® 

Separation of jury. The separation of the jurors 
during their deliberations does not in itself affect 
the substantial rights of the parties within the Fed¬ 
eral Rules of Civil Procedure, Rule 61, 28 U.S.C.A.,. 
requiring the court at every stage of the proceed¬ 
ings to disregard any error or defect which does 
not affect the substantial rights of the parties®^ and 
in the absence of a showing of prejudice resulting: 
therefrom, such as improper conduct of, or tamper¬ 
ing with, a juror during the period of separation, 
separation of the jurors during their deliberations 
so that they could go home at night is not a proper 
ground for a new trial.®^ 

Necessity of objection. The misconduct of jurors 


in conversation during trial and in 
front of plaintiff, indicated a disap¬ 
proval of drinking and attending 
night clubs, even if established, would 
not have amounted to misconduct au¬ 
thorizing a new trial. 

U.S.—^Kopycinski v. Farrar, supra. 

69. U.S.—^Marshairs U. S. Auto Sup¬ 
ply V. Cashman, C.C.A.Kan., Ill 
F.2d 140, certiorari denied Cash- 
man V. Marshall's U. S. Auto Sup¬ 
ply, 61 S.Ct. 26, 311 U.S. 667, 85 
L.Ed. 428. 

70- U.S.—Sanders v. Glenshaw Glass 
Co., D.C.Pa., 108 F.Supp. 528, af¬ 
firmed, C.A., 204 F.2d 436, certio¬ 
rari denied 74 S.Ct. 278, 346 U.S. 
916, 98 E.Ed. 411—Dow v. Came- 
^ie-Illinois Steel Corp., D.C.Pa., 100 
F.Supp. 493. 

71 . U.S.—^Martin v. Klein, D.C.Mass., 
172 F.Supp. 778. 

72. U.S.—^Armentrout v. Virginian 
Ry. Co., D.C.W.Va., 72 F.Supp. 997, 
reversed on other grounds, C.C.A., 
166 F.2d 400, 4 A.L.R.2d 1064. 

73. U.S.—^Holden v. American News 


Co., D.C.Wash., 52 F.Supp. 24, ap¬ 
peal dismissed, C.C.A., 144 F.2d 

249. 

74. U.S.—Schirra v. Delaware, L. & 
W. R. Co., D.C.Pa., 103 F.Supp. 
812. 

75. U.S.—^Kopycinski v. Farrar, D.C. 
N.D., 63 F.Supp. 857, appeal dis¬ 
missed, C.C.A., 155 F.2d 725. 

76. U.S.—Stiles v. Lawrie, C.A.Tenn., 
211 F.2d 188—^Jorgensen v. York 
Ice Machinery Corp., C.C.A.N.Y., 
160 F.2d 432, certiorari denied 68 
S.Ct. 69, 332 U.S. 764, 92 D.Ed. 
349. 

77. U.S.—Stiles v. Lawrie, C.A.Tenn., 
211 F,2d 188. 

78. U.S.—^Watn v. Pennsylvania R. 
Co.. C.A.Pa., 255 F.2d 854. 

79. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, GA., 184 F.2d 617. 

80. U.S.—Jorgensen v, York Ice Ma¬ 
chinery Corp-, C.C,A.N.Y., 160 F.2d 
432, certiorari denied 68 S.Ct. 69, 
332 U.S. 764, 92 L.Ed. 349. 
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California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed, C.A., 184 F.2d 517. 

81. U.S.—California Fruit Exchange 
V. Henry, supra. 

82. D.C.—^Pough V. Capital Transit 
Co., 194 F.2d 355, 90 U.S.App.D.C. 
185. 

83. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 580^ 
affirmed, C.A., 184 F.2d 517. 

Amount of sealed verdict 

Fact that counsel for one of par¬ 
ties learned amount of sealed verdict 
from a juror prior to return of ver¬ 
dict in open court did not require a 
new trial in absence of any possible 
prejudice to the other party. 

U.S.—California Fruit Exchange V- 
Henry, supra. 

84. U.S.—Byrne v. Matezak, D.C.Pa.,, 
154 F.Supp. 881, modified on other 
grounds, C.A., 254 F.2d 525, certio¬ 
rari denied 79 S.Ct. 24, 368 U.S. 
816, 3 L.Ed.2d 68. 


85. U.S.—Byrne v. Matezak, supra. 
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or other persons affecting jurors should be reported 
to the court by the party or counsel knowing thereof 
before the verdict,^6 and a new trial may not be 
granted to one who with knowledge of the miscon¬ 
duct fails to make any objection.^^ After an ad¬ 
verse verdict it is too late for the first time to raise, 
by motion for a new trial, an obj ection based on such 

misconduct. SS 

§ 1071. - Deliberations and Manner of 

Arriving at Verdict 

The court should grant a new trial if the verdict 
reached by the Jury was in any other way than by the 
conscientious observance of the oath taken by the Jurors, 
but deliberations of Jurors must remain secret, and the 
only ground for a new trial is a showing of some prej¬ 
udicial extraneous influence on the jury. 

The court should grant a new trial if the verdict 
reached by the jury was in any other way than by 
the conscientious observance of the oath taken by 
the jurors.89 Deliberations of jurors must remain 
secret, however, and the only ground for a new trial 
is a showing of some prejudicial extraneous in¬ 
fluence on the jury. 90 A new trial ordinarily will 
not be granted because of remarks or statements 
made by a juror or jurors during their deliberations 
in discussing or arguing issues raised by the plead¬ 
ings and evidence, 91 such as statements based on 
their common knowledge and experience ;92 and a 
new trial is not required by the fact that a juror. 


- during a recess, bought a magnifying glass, took 
it to the jury room, used it to examine an exhibit, 
and lent it to other jurors for that purpose.®^ State¬ 
ments of an officer of the court to the jury during 
their deliberation which are calculated to influence 
their verdict are a ground for a new trial whether 
or not he has charge of the jury.94 

Coercion. A new trial will not be granted on the 
ground that coercion was practiced on the jury by 
the court because the instructions confined the jury 
to the issues formulated by the court,95 or because 
of supplemental instructions given in aid of the 
jury’s function, not in abridgment of it.96 So a new 
trial should not be granted on this ground merely 
because the judge refused to discharge a jury on 
their own request for inability to agree,97 or because 
the judge, on the jury reporting disagreement after 
several hours deliberation, told them he would have 
to discharge them if they could not agree by mid¬ 
night. 9 8 A motion for a new trial on the ground 
that coercion was practiced by the court’s vocal 
intonation and hand gestures in delivering instruc¬ 
tions will be denied where the impression conveyed 
to the jury was consistent with the impartial motiva¬ 
tion of the court.99 

Compromise verdict, A verdict will not ordi¬ 
narily be set aside and a new trial granted merely 
because the jurors in an action for unliquidated dam- 


86. Presence cf deputy clerk in jury 
room 

U.S.—Ligrgrett & Myers Tobacco Co. v. 
Imbraguglia, D.C.Md., 73 F.Supp. 
909. 

87. U.S.—'U. S. V. Kansas City, Mo., 
C.C.A.MO., 157 F.2d 459. 

Kopycinski v. Farrar, D.C.N.D., 
63 F.Supp. 857, appeal dismissed, 
C.C.A., 155 F.2d 725. 

88. U.S.—Conner v. Pennsylvania R. 
Co., D.C.Pa., 163 F.Supp. 718, af¬ 
firmed, C.A., 263 F.2d 944. 

Pzpression of opinion 

Where administrator, in actions 
against railroad for deaths of pas¬ 
sengers in automobile which was 
struck by electric suburban passen¬ 
ger train at grade crossing, knew as 
result of voir dire examination that 
two of the jurors were personally 
familiar with the crossing, but ad¬ 
ministrator accepted such jurors, it 
was too late for administrator to 
complain on motion for new trial 
after verdict for railroad that one 
of those jurors expressed to several 
other jurors the opinion that the 
crossing was not dangerous unless a 
motorist was careless. 

U.S.—Conner v. Pennsylvania R. Co., 
supra. 

89. U.S.—California Fruit Exchange 


V. Henry, D.C.Pa., 89 F.Supp. 580, 
affirmed, C.A., 184 F.2d 517. 

90. U.S.—Sablosky v. Paramount 
Film Distributing Corp., D.C.Pa., 
137 F.Supp. 929. 

91. U.S.—Pacific Emp. Ins. Co. v. 
Orren, C.C.A.Tex., 160 F.2d 1011. 

92. U.S.—Conner v. Pennsylvania R. 
Co., C.A.Pa„ 263 F.2d 944-—Pacific 
Emp. Ins. Co. v. Orren, C.C.A.Tex., 
160 F.2d 1011. 

Held not to re<iuire new trial 

In action for workmen's compen¬ 
sation for injury by inhaling hydro¬ 
gen sulphide gas, remark of one ju¬ 
ror during deliberations that he knew 
of effects of such gas, and remark of 
another juror that fact that plain¬ 
tiff had gained weight would not pre¬ 
clude existence of tuberculosis be¬ 
cause juror's son had tuberculosis 
and appeared to be fat and healthy. 
U.S.—Pacific Emp. Ins. Co. v. Orren, 
C.C.A.Tex., 160 P.2d 1011. 

93. U.S.—Western Spring Service 
Co. V, Andrew, C.A.C 0 I 0 ., 229 F.2d 
413. 

94. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp. 580, 
afiffimed, C.A., 184 F.2d 617. 

95. U.S.—^Fredericks v. American 
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Export Lines, D.C.K.T., 117 F.Supp. 
255, affirmed, C.A., 227 F.2d 450, 
certiorari denied 76 S.Ct. 475, 350 
U.S. 98 9, 100 L.Ed. 855. 

96. U.S.—Copley v. Stone, D.C.S.C., 
75 F.Supp. 203. 

97 . U.S.—Gay nor v. Atlantic Grey¬ 
hound Corp., D.C.Pa., 86 F.Supp. 
284, reversed on other grounds, C. 
A., 183 F.2d 482, 

Ifceq,uest for further deliberation 

Instruction to jury which report¬ 
ed inability to reach a unanimous 
verdict, requesting jury to deliber¬ 
ate further, stating their competence 
to try case, and expressing hope that 
verdict would be reached, did not 
amount to coercion requiring a new 
trial where report was made after 
only five hours of deliberation and 
two jurors stated they thought fur¬ 
ther deliberation would assist in ar¬ 
riving at a unanimous decision. 

U.S.—Gaynor v. Atlantic Greyhound 
Corp., supra. 

98. U.S.—^Maloney v. Tunnell, CA, 
Del., 218 F.2d 705. 

99. U.S.—^Fredericks v. American 
Export Lines, D.C.K.T., 117 F.Supp, 
255, affirmed, C.A., 227 F.2d 450, 
certiorari denied 76 S.Ct. 475, 359 
U.S. 989, 100 L.Ed. 865. 
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ages compromise the differences of the parties, 
where the amount of the verdict is not grossly in¬ 
adequate,^ but the verdict should be set aside if it 
is arrived at by compromise, by which some jurors 
surrender their conscientious convictions as to 
material issues or right of recovery in return for 
certain concessions by the other jurors on another 
issue or issues.^ Accordingly, a new trial must be 
granted where the jury compromised both the 
issues of liability and the damages,^ as where they 
found plaintiff was entitled to recover, yet awarded 
only a part of the amount of the loss as established 
by the undisputed evidence in the case,^ or where 
the verdict was so inadequate as to indicate that it 
was a compromise.^ The record itself viewed in its 
entirety must clearly demonstrate the compromise 
character of the verdict in order for the verdict to be 
set aside on that ground.^ 

Quotient verdict. A verdict arrived at by each 
juror setting down the amount he thought plain¬ 
tiff should recover and dividing the aggregate 
amount by twelve will be set aside and a new trial 
will be granted if there was an agreement in advance 


to return a verdict in the amount so found,7 but 
not in the absence of such an agreement where the* 
quotient served merely as a working basis and the 
question of damages was thereafter fully discussed 
and agreed on by the jury.^ 

§ 1072. Irregularities and Defects in Verdicts 
and Findings 

A substantial defect or irregularity in returning or 
receiving a verdict or decision is ground for a new trial. 

The reasonableness of the jury’s action on all of 
the evidence can be tested by a motion for a new 
trial,^ and a substantial defect or irregularity in re¬ 
turning or receiving a verdict or decision is ground 
for a new trial.^o Accordingly it is ground for a 
new trial that the jury failed to reach a unanimous 
verdict^i or refused to find in accordance with the 
instructions of the court,!^ regardless of whether 
the instructions were right or wrong.i^ Where the 
court instructed the jury with respect to nominal, 
compensatory, and punitive damages, and the jury 
returned a verdict finding in favor of plaintiff, but 
awarding no damages, however, the failure of the 


1. U.S.—National Fire Ins. Co. of 

Hartford v. Great Lakes Ware¬ 

house Corp , C.A.Ind., 261 F.2d 35. 

2. U.S.—^Kingsport Utilities, Inc. v 
Lamson, C.A.Tenn., 257 F.2d 553. 

3. U.S.—^National Fire Ins. Co. of 

Hartford v. Great Lakes Ware¬ 

house Corp., C.A.Ind., 261 F.2d 35. 

4. U.S.—^National Fire Ins. Co. of 

Hartford v. Great Lakes Ware¬ 

house Corp,, supra. 

Davison v. Monessen Southwest¬ 
ern Ky. Co., D.C.Pa., 144 F.Supp 

599—De Jean v. Great Am. Indem. 
Co., D.C.La,, 126 F.Supp. 931. 

5. U.S.—^Alalmskold v. Libby, Mc¬ 

Neil & Libby, D.C.Wash., 31 F. 
Supp. 958, appeal dismissed, C.C.A., 
Libby, McNeill & Libby v. Malm- 
skold, 115 F.2d 786. 

Inadequacy as ground for ne'W trial 
generally see infra § 1075. 

6. U.S.—Maher v. Isthmian S. S. Co., 
C.A.N.T., 253 F.2d 414. 

Compromise held not shown 

U.S.—Bartholomew v. Universe 

Tankships. Inc., C.A.N.T., 263 F.2d 
437—Maher v. Isthmian S. S. Co., 
C.A.N.T., 253 F.2d 414. 

7. U.S. — ^Armentrout v. Virginian 
Ky. Co., D.C.W.Va., 72 F.Supp- 997, 
reversed on other grounds, C.C.A., 
166 P.2d 400, 4 A.L.R.2d 1064. 

S, U.S.—^Armentrout v. Virginian 
By, Go., supra. 

, U.S.—ilegan v. Lenkowsky, D.C. 
N.J., 137 F.Supp. 133. 


10 . U.S.—Feeney v. Stieringer, D.C. 
N.T., 162 F.Supp. 540. 

New trial required 

(1) Where several actions and 
counterclaims for injuries, deaths, 
and property damage as result of 
collisions were consolidated, and 
jury was plainly confused, and ver¬ 
dicts in the case were not separate¬ 
ly stated as required by statutes. 
U.S.—Feeney v. Stieringer, supra. 

(2) Where court, in action to com¬ 
pel liability insurer to pay judg¬ 
ments obtained against plaintiff, plus 
attorney’s fees incurred by plaintiff, 
in previous suit, instructed jury as 
to plaintiff’s claim for $2,500 as fees, 
and after jury had rendered verdict 
on merits and was discharged, and 
members had separated, notice was 
taken of fact that no verdict had 
been rendered on question of attor¬ 
ney fees, and jury was recalled and, 
over objection, directed to retire and 
consider matter, and jury was re¬ 
charged, but not resworn. 

U.S.—Lazarus v. Manufacturers Cas. 
Ins. Co., C.A., 267 F. 2 d 634. 

11 . U.S.—^U. S. V. Canale, D.C.Pa., 
163 F.Supp, 445. 

12. U.S.—Colonell v. Goodman, D.C. 
Pa., 78 F.Supp. 845, affirmed, C.C. 
A., 169 F.2d 275, certiorari denied 
69 S.Ct. 166, 335 U.S. 870. 93 L.Ed. 
414—Mahon v. Bennett, D.C.Mo., 75 
F.Supp. 666 . 

Martin v. Payton, D.C.Ky., 20 F- 
R.D. 200—Hartman v. White Motor 
Co., D.C.Mich.. 12 F.R.D, 328. 
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Error of fact 

If jury fail to follow an instruc¬ 
tion as to damages given by court, 
error, if any, is one of fact and not 
one of law, exclusive remedy for 
which is a motion to trial court for a- 
new trial. 

U.S.—Myra Foundation v. U. S., C.A. 
N.D., 267 F.2d 612. 

Verdict on grounds not submitted 
Where trial court submits a case 
to jury on ground of negligence 
which does not impose a Lability on 
defendant but pleading and evidence 
make a case for jury on grounds 
which court refused to submit to 
jury, defendant, after verdict for 
plaintiff, may be entitled to a new 
trial. 

U.S.—Raudenbush v. Baltimore & O. 
R. Co., C.C.A.Pa., 160 P.2d 363. 

New trial held not -warranted 
U.S.—Cleland v. Peters, D.C.Pa., 73 
F.Supp. 769. 

Deliberation 

On defendant’s motion for new 
trial on ground that action of jury 
in returning verdict m thirty minutes 
showed failure to follow instruction 
to examine exhibits sent out with 
jury, court could not inquire into 
circumstances under which jury in 
their deliberation reached verdict. 
U.S.—Cleland v. Peters, D.C.Pa., 73 
F.Supp. 769. 

13. U.S.—Colonell v. Goodman, D.C. 
Pa., 78 F.Supp. 845, affirmed, C.C. 
A., 169 F.2d 275, certiorari denied 
69 S.Ct. 166, 335 U.S. 870, 93 L.Ed. 
414. 
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jury to respond to the question of damages is not 
grounds for setting aside the portion of the verdict 
finding in favor of plaintiff and it has been held 
under the particular circumstances of the case that 
a new trial will not be granted on the ground that 
the jury returned a single verdict against two de¬ 
fendants rather than two verdicts.Where the 
question involved is basically one of interpretation 
of statutes, findings of a jury are subject to review.^® 

It is the duty of the trial judge to set aside the 


verdict of the jury and grant a new trial in the inter¬ 
est of justice if he determines that the jury was in 
error in reaching its verdict,that the verdict was 
based on an occurrence physically impossible,^^ that 
the verdict was unwarranted and unjust,^^ that the 
verdict will result in a miscarriage of justice,^^ or 
that it is based on evidence that is false ,21 or on bias, 
passion, or sympathy,even though there may have 
been sufficient evidence to submit the case to the 
jury. 2 3 


14. U.S —^Wilson V. Eberle, D.C.Alas¬ 
ka, 18 F.RD. 7. 

15. U S —Patton v. Baltimore & O. 
R. Co., D.C.Pa., 99 P Supp. 455, 
reversed on other grounds, C.A., 
197 F.2d 732. 

16. U.S.—Kaiser v. XT. S., D.C.Wis., 
158 F.Supp. 865, reversed on oth¬ 
er grounds, C.A., 262 F.2d 367. 

17. U.S.—^McCracken v. Richmond, 
P. & P. R. Co., C.A.Va., 240 P.2d 
484. 

White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—Daniels v. Allegheny 
County, D.C.Pa., 145 F.Supp. 358 
—Grayson v. Deal, D.C.Ala., 85 F. 
Supp. 431. 

Wrong theory of liability 

Where debtor had been improper¬ 
ly held liable to creditor on theory 
that an account stated had been cre¬ 
dited, relief to which debtor was en¬ 
titled was a new trial. 

U.S.—Ingalls V. Ingalls Iron Works 
Co., C.A.Ala., 258 F.2d 750. 

18. U.S.—Fitzgerald v. Pennsylvania 

R. Co., C.C.A.N.T., 164 F.2d 323. 

19. U.S.—Georgia-Pacific Corp. v. U. 

S. , C.A.Ga., 264 F.2d 161. 

Daniels v. Allegheny County, D. 
C.Pa., 145 F.Supp. 358—U. S. v. 
3969 59 Acres of Land, D.C.Idaho, 
56 F.Supp. 831. 

Verdict erroneously directed 
U.S.—^American Universal Ins. Co. v. 
Scherfe Ins. Agency, D.C.Iowa, 135 
F.Supp. 407—Spellman v. American 
Barge Line Co., D.C.Pa., 76 F.Supp. 
1 . 

D.C.—Goodwin v. Hertzberg, 201 F.2d 
204, 91 U.S.App.D.C. 385. 

20. U.S.—Moist Cold Refrigerator 
Co. V. Lou Johnson Co., CA.Or., 249 
F.2d 246, certiorari denied 78 S.Ct. 
1008, 356 U.S. 968, 2 L Ed.2d 1074 
-—Turner v. U. S., C.A.Tenn., 229 
F.2d 944, certiorari denied 76 S.Ct. 
1038, 351 U.S. 970, 100 L.Ed. 1489 
—DafRnrud v. U. S., C.C.A.Wis., 
145 F.2d 724—^Hawkins v. Sims, 
C.C.A.W.Va., 137 F.2d 66—^iStna 
Casualty & Surety Co. v. Teatts, 
C.C.A.Va., 122 F.2d 350—Garrison 
V. U. S., C.C.A.S.C., 62 F.2d 41. 

Dessi V. Pennsylvania R. Co., D. 
C.Pa., 150 F.Supp. 703. affirmed C. 
A., 251 F.2d 149, certiorari denied 


78 S.Ct. 1006, 356 U.S. 967, 2 L.Ed 
2d 1073—Baird v. Aluminum Seal 
Co., D.C.Pa., 149 F.Supp. 874, af¬ 
firmed, C.A, 250 F.2d 595—De Jean 
V. Great Am. Indem. Co., D.C.La., 
126 F.Supp. 931—Kuper v. Johns, 
D.C.W.Va., 94 F.Supp. 305—Cali¬ 
fornia Fruit Exchange v. Henry, 
D C.Pa., 89 F.Supp. 580, affirmed, C. 
A., 184 F.2d 517-—Rothwell v. Penn¬ 
sylvania R. Co., D.C.Pa., 87 F.Supp. 
706—^Rice V. Union Pac. R. Co., D.C. 
Neb., 82 F.Supp. 1002—Chefifey v. 
Pennsylvania R. Co., D.C.Pa., 79 F. 
Supp. 252—General Acc. Fire & 
Life Assur. Corp. v. Dickinson, D. 

C. Cal., 61 F.Supp. 153—^Kaufman 
V. Atlantic Greyhound Corporation, 

D. C.W.Va., 41 F.Supp. 252. 

Hartman v. White Motor Co., D. 

C.Mich., 12 F.R.D. 328—Benjamin 
V. Lehigh Valley R. Co., D.C.N.T., 
10 F.R.D. 154. 

D.C.—Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 99 U.S. 
App D.C. 205, certiorari denied 77 
S.Ct. 816, 353 U.S. 942, 1 L.Bd.2d 
760. 

New trial held not warranted 
U.S.—Bernstein v. Olian, D.C.N.Y., 77 
F.Supp. 672. 

21. U.S.—Moist Cold Refrigerator 
Co. V. Lou Johnson Co., C.A.Or., 249 
F.2d 246, certiorari denied 78 S.Ct 
1008, 356 U.S. 968, 2 L.Ed.2d 1074 
—Turner v. U. S., C.A.Tenn., 229 
F.2d 944, certiorari denied 76 S.Ct. 
1038, 351 U.S. 970, 100 L.Ed. 1489 
-—Snead v. New York Cent. R. Co., 
C.AW.Va., 216 F.2d 169—Daffinrud 
V. U. S., C.C.A.W 1 S., 145 F.2d 724— 
Hawkins v. Sims, C.C.A.W.Va., 137 
F.2d 66 —Mtnsi Casualty & Surety 
Co. V. Yeatts, C.C.A.Va., 122 F.2d 
350—Garrison v. U. S., C.G.A,S,C., 
62 P.2d 41. 

Baird v. Aluminum Seal Co., D.C. 
Pa., 149 F.Supp. 874, affirmed, C.A., 
250 F.2d 595—U. S. v. 620,000 Acres 
of Land, more or less. Situate in 
Marion County, D.C Ark., 101 F. 
Supp. 686—Kuper v. Johns, D.C.W. 
Va., 94 F.Supp. 305—California 
Fruit Exchange v. Henry, D.C.Pa., 
89 F.Supp. 580, affirmed, C.A., 184 
F.2d 517—^Rothwell v. Pennsylva¬ 
nia R. Co., D.C.Pa., 87 F.Supp. 706 
—Gaynor v. Atlantic Greyhound 
Corp., D.C.Pa., 86 F.Supp. 284, re¬ 
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versed on other grounds, C.A., 183 
F.2d 482—Rice v Union Pac. R, 
Co., D.C.Neb., 82 F.Supp. 1002— 
Cheffey v. Pennsylvania R Co., D. 

C. Pa, 79 F.Supp. 252—Kaufman 
V. Atlantic Greyhound Corporation, 

D. C.W.Va., 41 F.Supp. 252. 

New trial held not warranted 

U.S.—Sens v. Baltimore & O. R. Co., 
D.C.Pa, 149 F.Supp. 440. 

22. U.S.—Plumbers & Steamfitters 
Union, Local No. 598 v. Dillion, 

C. A.Wash., 255 P.2d 820. 

Whalen v. Phoenix Indem. Co., 

D. C.La., 120 F.Supp. 925, reversed 
on other grounds, C.A., 220 P.2d 78, 
rehearing denied 222 P.2d 121— 
Johnson v. Royal Indem. Co., D.C. 
La., 104 F.Supp. 821, affirmed, C.A., 
206 F.2d 561. 

Excessiveness of damages as ground 
for new trial see infra §§ 1076- 
1077. 

Inadequacy of damages as ground 
for new trial see infra § 1075. 

23. U.S.—Foreman v. Texas & N. O. 
R. Co., C.A.La., 205 F.2d 79—Daf¬ 
finrud V. U. S., C.C.A.Wis.. 145 F. 
2d 724—Hawkins v. Sims, C.C.A.W. 
Va., 137 F.2d 66—^tna Casualty 
& Surety Co. v. Yeatts, C.C.A.Va., 
122 F,2d 350—Garrison v. U. S., 
C.C.A.S.C., 62 F.2d 41. 

White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—Baird v. Aluminum Seal 
Co., D.C.Pa., 149 F.Supp. 874, af¬ 
firmed, C.A., 250 F.2d 595—Turner 
V. U. S., D.C.Tenn., 139 F.Supp. 30, 
affirmed, C.A., 229 F.2d 944, certio¬ 
rari denied 76 S.Ct. 1038, 351 U.S, 
970, 100 L.Ed. 1489—De Jean v. 
Great Am. Indem. Co., D.C.La., 126 
F.Supp. 931— TJ. S. V, 620,000 Acres 
of Land, more or less, Situate in 
Marion County, D.C.Ark., 101 F. 
Supp. 686—Kuper v. Johns, D.C.W. 
Va., 94 F.Supp. 305—Rice v. Union 
Pac, R. Co., D.C.Neb., 82 F.Supp. 
1002—Kaufman v. Atlantic Grey¬ 
hound Corporation, D.C.W.Va., 41 
F.Supp. 252. 

Benjamin v. Lehigh Valley R. 
Co., D.C.N.Y., 10 P.R.D. 154. 

D.C.—^Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 99 U.S. 
App.D.C. 205, certiorari denied 77 
set. 816, 353 U.S. 942, 1 L.Ed.2d 
760. 
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A new trial will not be granted where the verdict 
is one permitted under all the evidence and the trial 
court believes justice has been done.^^ A verdict 
should not be set aside unless it is clearly and pal¬ 
pably unwarranted,^^ or such as to shock the con¬ 
science of the court,26 or unless it clearly manifests 
that the verdict was a result of mistake, caprice, 
prejudice, or other improper motive.^'? The court 
should not award a new trial merely because a ver¬ 
dict to the contrary was justifiable,^^ or merely be¬ 
cause the judge, had he tried the case without a 
jury, would have made a different award.29 The 
fact that a jury reaches a conclusion quickly and 
easily does not necessarily indicate that it has acted 
capriciously or has disregarded the evidence.^o It 
is not ground for a new trial that the verdict was 
contrary to “all the evidence^’ and the law.^^ 

Neither pure speculation with respect to the in¬ 
terpretation given evidence by the jury, nor any 
other retracing of the jurors’ mental processes is 
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permissible as a means of attacking a verdict.32 

In nonjury actions the trial judge who presides 
over both the facts and the law may grant a motion 
for a new trial where he finds either an error of 
law or an error of fact on the face of the record,23 
but the error must be a manifest misapprehension of 
the law or mistake of fact.34 Where the court has 
overlooked certain items mentioned in the motion 
for new trial, the case may be reopened for the pur¬ 
pose of clarifying and supplementing the original 

findings.35 

After a party has refused an invitation of the 
court to clarify any possible ambiguity in a lengthy 
special verdict and thereby promptly obtain a law¬ 
ful final verdict, such party cannot rely on a mere 
ambiguity in the verdict as a basis for nullifying the 

trial.36 

Inconsistencies and incongruities. As a rule a new 
trial may be granted where a verdict is materially 
inconsistent or incongruous,3 7 or where the answer 


24. U.S.—Magenau v. Aetna Freight 
Lines, Inc., D.C.Pa,, 161 F.Supp. 
875, reversed on other grounds, 

C. A., 257 F,2d 445, reversed on oth¬ 
er grounds 70 S.Ct. 1184, 360 U.S. 
273, 3 L.Ed.2d 97. 

Hew trial held not warranted 
U.S.—Frierson v. McIntyre, D.C.Va., 
151 F.Supp. 5. 

25. U.S.—Beck v. Wings Field, D.C. 

Pa., 35 F.Supp. 953, reversed on 
other grounds, C.C.A., 122 F.2d 

114, 

Hrroneous result 

Jury verdict should not he dis¬ 
turbed unless it is quite clear that 
it has reached an erroneous result. 
U.S.—Curtis Mach. Co. v. Macinnes, 

D. C.Pa., 160 F.Supp. 438. 

Hew trial held not warranted 

U.S.—Seaboard Air Line R. Co. v. 
Gill, C.A.N.C., 227 F.2d 64—Bed- 
well V. Grand Trunk Western R. 
Co., C.A.I11., 226 F.2d 150. 

Jackson v. M. F. A. Mut. Ins. 
Co., D.C.Ark., 169 F.Supp. 638— 
Lindeman v. Textron, Inc., D.C.N. 
T., 143 F.Supp. 955. 

Action presenting separate claims 
Where three separate personal in¬ 
jury actions and cross claims filed 
therein were “consolidated for trial,” 
and judgment was entered on ver¬ 
dicts for plaintiifs, even though ver¬ 
dict was not returned on the cross 
claims failure of trial judge to find 
that there was no reason for delay 
in entering judgment would not ipso 
facto result in new trial. 

U.S.—^Matanuska Valley Lines v. 
Heal, C.A.AJaska, 229 F.2d 136. 

26. U.S.—Tomaine v. Pennsylvania 
R. Co., D.C.Pa., 144 F.Supp. 445— 


Quinn v. Pennsylvania R. Co., D.C. 
Pa., 106 F.Supp. 277. 

27. U.S.—Tomame v. Pennsylvania 
R. Co., D.C.Pa., 144 F.Supp. 445— 
Quinn V. Pennsylvania R. Co., D.C. 
Pa., 106 F.Supp. 277. 

Passion, prejudice, or sympathy 
In the absence of a showing that 
the verdict of a jury is a result of 
passion, prejudice, or sympathy, when 
there is substantial evidence in the 
record to support the award, it would 
be an unwarranted interference by 
the court to substitute its judgment 
for that of the jury. 

U.S.—Marchant v, American Airlines, 
Inc., D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612—Houli¬ 
han V, Turner Const. Co., D.C.R.I., 
j 139 F.Supp. 88, affirmed, C.A., 240 
F.2d 435. 

Hew trial held not warranted 
U.S.—Rowlik V. Greenfield, D.C.Pa., 
87 F.Supp. 997. 

28. U.S.—^DeVito V. United Air 
Lines, D.C.N.T., 98 F.Supp. 88— 
Beck V. Wings Field, D.C.Pa., 35 F. 
Supp. 963, reversed on other 
grounds, C.C.A., 122 F.2d 114. 

29. U.S.—Quirin v. Pennsylvania R. 
Co., D.C.Pa., 106 F.Supp. 277—^De 
Vito V. United Air Lines, D.C.N.T., 
98 F.Supp. 88. 

30. U.S.—Conner v. Pennsylvania R. 
Co., D.C.Pa., 163 F.Supp. 718, af¬ 
firmed, C.A., 263 F.2d 944. 

Hew trial held not warranted 

(1) Fact that jury in death ac¬ 
tions reached a verdict for defend¬ 
ant in less than thirty minutes after 
a five-day trial did not entitle plain¬ 
tiff to a new trial on ground that 
jury exhibited a capricious disre¬ 
gard of the evidence. 
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U.S.—Conner v. Pennsylvania R. Co., 
supra. 

(2) Fact that jury reached its 
verdict very quickly did not indicate 
a capricious disregard of evidence, 
where trial essentials were simple and 
it was not challenged that jury care¬ 
fully examined many of important 
exhibits during trial itself. 

U.S.—Conner v. Pennsylvania R. Co., 
C.A.Pa., 263 F.2d 944. 

31. U.S.—Manaia v. Potomac Elec. 
Power Co., D.C.Md., 165 F.Supp. 
486. 

Reason for rule 

If verdict was contrary to “all the 
evidence" and the law, judgment not¬ 
withstanding the verdict rather than 
a new trial would be required. 

U.S.—^Manaia v. Potomac Elec. Power 
Co., supra. 

32. U.S.—Gordon v. Parker, D.C. 
Mass., 83 F.Supp, 43, motion de¬ 
nied 83 F.Supp. 45, affirmed, C.A., 
178 F.2d 888. 

33. U.S.—Pioneer Paper Stock Co. v. 
Miller Transport Co., D.C.H.J., 109 
F.Supp. 502. 

34. U.S.—Pioneer Paper Stock Co. v. 
Miller Transport Co., supra. 

35. U.S.—^U. S. for Benefit and on 
Behalf of Lanehart v. United En¬ 
terprises, D.C.La., 123 F.Supp. 639. 

36. U.S.—Flusk V. Erie R. Co., D.C. 
N.J., 110 F.Supp. 118. 

37. U.S.—Colas V. Grzegorek, C.A. 
Ind., 207 F.2d 705. 

Johnson v. Royal Indem. Co., D. 
C.La., 104 F.Supp. 821, affirmed, C. 
A., 206 F.2d561. 

Martin v. Payton, D.C.Ky., 20 F. 
R,D. 200. 
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of the jury to a special issue is inconsistent with 
the general verdict,38 or answers of the jury to 
special issues are so inconsistent that the verdict 
will not support the judgment rendered or any other 
judgment.39 Inconsistencies in the answers or in 
the reasoning necessarily underlying them do not 
always require a court to set aside a verdict how¬ 
ever,^ o and the fact that the jury, in a single action 
brought by a husband and wife for damages result¬ 
ing from injuries sustained by the wife, returned a 
verdict for the husband and a verdict against the 
wife is not a sufficient ground for granting defend¬ 
ant’s motion for new trial in the case brought by 
the husband.'^i A new trial cannot be sought on the 
basis of an inconsistency which was permitted by an 
instruction given without objection.'^3 


Conjectural verdict. A verdict should be set aside 
as conjectural when the trier of fact is confronted 
with two theories of the way in which the accident 
occurred, and there is no reasonable basis for choos¬ 
ing one theory over another,^3 there is no rea¬ 
son for judicial interference with a finding on this 
ground where there is a rational basis for it.*^^ 

§ 1073. - Weight of Evidence 

A new trial may be granted when the verdict is 
contrary to the clear weight of the evidence, even 
though there is substantial evidence which would sus¬ 
tain the verdict or prevent the direction of a verdict. 

A verdict may and should be set aside and a new 
trial granted when the verdict is contrary to the 
clear weight of the evidence,as where the evi- 


38. TJ.S.—Fuselier v. Thompson, D. 

C. La., 155 F.Supp. 75, appeal dis¬ 
missed, C.A., Missouri Pac. R. Co. 
V. Fuselier, 256 F.2d 278. 

39. U.S.—Missouri Pac. R. Co. v. 
Salazar, C.A,Tex., 254 F.2d 847. 

40. U.S.—Momand v. Universal Film 
Exchange, D.C.Mass., 72 F.Supp. 
469, affirmed, C.A., 172 F.2d 37, 
certiorari denied 69 S.Ct. 939, 336 
U.S. 967, 93 L.Ed. 1118, rehearing 
denied 69 S.Ct. 1493, 337 U.S. 934, 
93 L.Ed. 1740, rehearing denied 69 

S. Ct. 1529, 337 U.S. 961, 93 L.Ed. 
1760. 

Alienation of affections and criminal 
conversation 

In action for alienation of affec¬ 
tions and for criminal conversation, 
verdict in favor of plaintiff on the 
count for alienation of affections 
would not be set aside although ver¬ 
dict was for defendant on the count 
for criminal conversation, 

U.S.—Gordon v. Parker, D.C.Mass., S3 
F.Supp. 43, motion denied 83 F. 
Supp. 45, affirmed, C.A., 178 F.2d 
888 . 

41. D.C.—Clark v. Lanshurgh & Bro,, 

D. C., 38 F.Supp. 729, affirmed Lans- 
burgh & Bro. v. Clark, 127 F.2d 331, 
75 U.S.App.D.C. 339. 

42. U.S.—Bernstein v. Olian, D.C.N. 

T. , 77 F.Supp. 672. 

43. U.S.—^Byrne v. Matczak, C.A. 
Pa., 254 P.2d 625, certiorari denied 
79 S.Ct. 24, 358 U.S. 816, 3 L.Ed.2d 
58. 

44. U.S.—^Byrne v. Matczak, supra. 

45. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 
893, 356 U.S. 525, 2 L.Ed.2d 953, 
rehearing denied 78 S.Ct. 1366, 357 

U. S. 933, 2 L.Ed.2d 1375—Metropoli¬ 
tan R. Co. V. Moore, Dist.CoL, 7 S. 
Ct. 1334, 121 U.S. 558, 30 L.Ed. 
1022. 

Williams v. Nichols, C.A.Va., 266 
P.2d 389—^Morris Bros. Lumber Co. 

V. Eakin, C.A.Pa., 262 F.2d 269 — 


Wilson V. Bailey, C.A.N.M., 257 F.2d 
352—Guest v. Breedin, C.A.S.C., 
257 F.2d 22—^Moist Cold Refrigera¬ 
tor Co. V. Lou Johnson Co., C.A. 
Or., 249 P.2d 246, certiorari denied 
78 S.Ct. 1008, 356 U.S. 968, 2 L.Ed. 
2d 1074—^McCracken v. Richmond, 
F. & P. R. Co., C.A.Va., 240 P.2d 
484—Houtz v. General Bonding & 
Ins. Co., C.A.N.M., 235 P.2d 591— 
Siebrand v. Gossnell, C.A.Ariz., 234 
P.2d 81—Turner v. U. S., C.A.Tenn., 
229 F.2d 944, certiorari denied 76 
S.Ct. 1038, 351 U.S. 970, 100 L.Ed. 
1489—Bali v. Sears, Roebuck & Co., 
C.A.Ala., 223 F.2d 695—Peters v. 
Smith, C.A.Pa., 221 F.2d 721—Snead 
V, New York Cent. R. Co., C.A.W. 
Va., 216 F.2d 169—Magee v. Gen¬ 
eral Motors Corp., C.A.Pa., 213 F.2d 
899—Binder v. Commercial Trav¬ 
elers Mut. Acc. Ass’n of America, 
C.C.A,N.T., 165 F.2d 896—Daffinrud 
V, U. S., C.C.A.Wis., 145 F.2d 724— 
Hawkins v. Sims, C.C.A.W.Va., 137 
F.2d 66—^Dickerson v. Franklin 
Nat. Ins. Co. of New York, N. Y., 
C.C.A.W.Va., 130 F.2d 35—Morse 

V. St. Paul Fire & Marine Ins. Co., 
C.C.Me., 124 F. 451—^^tna Casual¬ 
ty & Surety Co. v. Yeatts, C.C.A. 
Va., 122 P.2d 350—Willis v. Penn¬ 
sylvania R. Co., C.C.A.N.Y., 122 F. 
2d 248, certiorari denied 62 S.Ct. 
187, 314 U.S. 684, 86 L.Ed. 547— 
Garrison v. U. S., C.C.A.S.C., 62 P. 
2d 41. 

Spiegel V. Ferraro, D.C.Pa., 151 
F.Supp. 281—Dixon v. Pacific Mut. 
Life Ins. Co., D.C.N. Y., 151 P. 

Supp. 106— Dessi v. Pennsylvania 
R. Co., D.C.Pa., 150 F.Supp. 703, af¬ 
firmed, C.A., 251 F.2d 149, certiorari 
denied 78 S.Ct. 1006, 356 U.S. 967, 
2 L.Ed.2d 1073—^Baird v. Aluminum 
Seal Co., D.C.Pa., 149 F.Supp. 874, 
affirmed, C.A., 260 P.2d 695—Schnei¬ 
der V. U. S. Steel Corp., D.C.Minn., 
147 F.Supp. 289—Lebeck v. Wil¬ 
liam A. Jarvis, Inc., D.C.Pa., 145 F. 
Supp. 706, affirmed in part and re¬ 
versed in part on other grounds, 

445 


C.A., 250 F.2d 285—Widder v. New 
York, C. & St. L. R. Co., D.C.Pa., 
142 F.Supp. 830, affirmed, C.A., 235 
F.2d 752—Cardell v. Morrison, D.C. 
Mass., 138 F.Supp. 817—Regan v. 
Lenkowsky, D.C.N.J., 137 F.Supp, 
133—De Jean v. Great Am. Indem. 
Co., D.C.La., 126 F.Supp. 931— 

S. V. 34.5 Acres in Ozark County, 
Mo., D.C.Mo., 107 F.Supp. 832— 
Zimmerman v. Mathews Trucking 
Corp., D.C.Ark., 105 F Supp. 57, re¬ 
versed on other grounds, C.A., 203 
F.2d 864, and modified on other 
grounds 205 F.2d 837—^U. S. v. 620.- 
00 Acres of Land, more or less. 
Situate in Marion County, Ark., D. 

C. Ark., 101 F.Supp. 686—^Newsum 
V, Pennsylvania R. Co., D.C.N.Y., 
97 F.Supp. 500—Allen v. Texas & 
P. Ry. Co., D.C.La., 96 F.Supp. 520, 
affirmed, C.A., 195 F.2d 545^—Ku- 
per v. Johns, D.C.W.Va., 94 F.Supp. 
305—California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed, C.A., 184 F.2d 617—Roth- 
well V. Pennsylvania R. Co., D.C. 
Pa., 87 F.Supp. 706—Gaynor v. 
Atlantic Greyhound Corp., D.C.Pa., 
86 F.Supp. 284, reversed on other 
grounds, C.A., 183 F.2d 482—Gray¬ 
son v. Deal, D.C-Ala., 85 F.Supp. 
431—^Moffett V. Arabian Am. Oil 
Co., D.C.N.Y., 85 F.Supp. 174, af¬ 
firmed, C.A., 184 F.2d 859, certio¬ 
rari denied 71 S.Ct. 533, 340 U.S. 
948, 95 L.Ed, 683—Rice v. Union 
Pac. R. Co., D.C.Neb., 82 F.Supp. 
1002—Cheffey v. Pennsylvania R. 
Co., D.C.Pa., 79 F.Supp. 252—Spell¬ 
man V. American Barge Line Co.,. 

D. C.Pa., 76 F.Supp. 1—General Acc. 
Fire Life Assur. Corp. v. Dick¬ 
inson, D.C.Cal., 61 F.Supp. 153— 
Palmer v. Miller, D.C.Mo., 60 F, 
Supp. 710—^U. S. V. 13.40 Acres of 
Land in City of Richmond, Contra 
Costa County, Cal., D.C.Cal., 56 F. 
Supp. 635—Bopst V. Columbia Cas¬ 
ualty Co., p.C.Md., 37 F.Supp. 32— 
Beck V. Wmgs Field, D.C.Pa., .35 
F.Supp. 953, reversed on othei 
grounds, G.CA.., 122 F.2d 114. 
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dence in the case is legally insufficient to support the 
verdict which has been rendered,or where there 
is some evidence which would support a judgment 
in favor of the moving party.It has been held 
that a new trial may be granted even though there 
is substantial evidence,or some evidence,to 
sustain the verdict, or even though there may be 
substantial evidence which would prevent the direc¬ 
tion of a verdict.SO A verdict supported by clear 
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and cogent evidence, however, is entitled to the re¬ 
spect of the court.^i Accordingly a new trial may be 
properly refused where there is substantial evidence 
to support the verdict,^2 ^nd it has been held that a 
trial court is not permitted on a motion for a new 
trial to disturb a jury’s finding sustained by evi- 
dcnce.^^ 

It has been held that a new trial may be granted 
because the trial court concludes that the verdict is 


Burns v. Yanos, B.C Pa., 17 F.R. 
D. 391, affirmed, C A., 232 F.2d 929 
—Hartman v. While Motor Co, 
D.GMich, 12 F.RD. 328—Benjamin 
V. Behjgh Valley R. Co, D.C.N.Y., 
10 F.R.D. 154. 

D.C.—Eastern Air Bines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 99 U.S, 
App.D.C. 205, certiorari denied 77 
set. 81C, 353 U.S 942, 1 B.Ed.2d 
760—Childs V. Radzevich, 139 F. 
2d 374, 78 U.S App.D.C. 235. 

Miller v. Pennsylvania R. Co., 
D.C., 161 F.Supp. 633. 

Fla—Ruth V. Sorensen, 104 So.2d 
10 . 

Common-law remedy 

Only mode known to the common 
law of re-examining sufficiency of 
evidence was the granting of a new 
trial by the court where the issue 
was tried. 

U.S.—Minnehaha County, S. D., v. 
Kelley, C.C.A.S.D., 150 F.2d 356. 

46. U.S.—Mercer v. New York Trap 

Rock Corp., D.C.N.Y., 91 F.Supp. 
434—Busam Motor Sales v. Ford 
Motor Co., D.C.Ohio, 85 F.Supp. 
79 0, appeal dismissed, C.A,, 185 

F.2d 531—Shoenfelt v. Pennsylva¬ 
nia R. Co., D.C.N.Y., 69 F.Supp. 
728—General Acc, Fire & Bife As- 
sur. Corp. v. Dickinson, D.C.Cal., 
61 F.Supp. 153. 

D.C.—Llathews v- Bindsay, D.C., 173 
F.Supp. 278. 

47. U.S.—General Acc. Fire & Bife 
Assur. Corp, v. Dickinson, D.C.Cal, 
61 F.Supp. 153. 

43. U.S.—^Altrichter v. Shell Oil Co., 

C. A.Minn., 263 F.2d 377—Moist Cold 
Refrigerator Co. v. Bou Johnson 
Co., C.A.Or., 249 F.2d 246, certio¬ 
rari denied 78 S Ct. 1008, 356 U.S. 
968, 2 B.Ed.2d 10T4—Houtz v. Gen¬ 
eral Bonding & Ins. Co., C.A.N.M., 
235 F.2d 591—Snead v. New York 
Cent. R. Co., C.A.W.Va., 216 P.2d 
169—Hawkins v. Sims, C.C.A.W.Va., 
137 F.2d 66. 

Chester v. Schleisner Co., D.C. 
Md., 167 F.Supp. 697—^U. S. v. 34.5 
Acres in Ozark County, Mo., D.C. 
Mo., 107 F.Supp. 832—U. S. v. 620,- 
000 Acres of Band, more or less, 
Situate in Marion County, D.C.Ark, 
101 F.Supp. 686—Grayson v. Deal, 

D. C.Ala., 85 F.Supp. 431—Cheftey 
V. Pennsylvania R. Co., D.C.Pa., 79 


F.Supp. 252—^U. S. V. One 1941 
Bincoln Zephyr Sedan, Motor No 
H-107,019. D.C.Mo., 63 F.Supp. 336. 

49. U.S.—Pennsylvania Thresher- 
man & Farmers’ Mut. Cas. Ins. Co. 
V. Crapet, C.A.Ala., 199 F.2d 850— 
Audirsch v. Texas & Pac. Ry. Co., 
C.A.Ba., 195 F.2d 629—Marsh v. 
Illinois Cent. R. Co., C.A Miss., 175 
F.2d 498—Wilson v. Nu-Car Car¬ 
riers, Inc., D.C.Pa., 158 F.Supp. 
127, affirmed, C.C.A., 256 F.2d 332 
—Regan v. Benkowsky, D.C.N.J., 
137 F.Supp. 133—BaBuft v. Texas 
& N. O. R. Co., D.C.Ba., 126 F.Supp. 
759. 

50. U S.—^Williams v. Nichols, C.A. 
Va., 266 F.2d 389—Peters v. Smith, 
C.A.Pa., 221 F.2d 721—Snead v. 
New York Cent. R. Co., C.A.W.Va., 
216 F.2d 169—Daffinrud v. U. S., 

C. C.A.Wis., 145 P.2d 724—Hawkins 
V. Sims, C.C.A.W.Va., 137 F.2d 66 
—JSltnsL Casualty & Surety Co. v. 
Yeatts, C.C.A.Va., 122 F,2d 350. 

Feeney v. Stiennger, D.C.N.Y., 
162 F.Supp. 540—Baird v. Alumi¬ 
num Seal Co., D.C.Pa., 149 F.Supp 
874, affirmed, C.A., 250 F.2d 595— 
Turner v. U. S., D.C.Tenn., 139 F. 
Supp. 30, affirmed, C.A., 229 F.2d 
944, certiorari denied 76 S.Ct. 1038, 
351 U.S. 970, 100 B.Ed. 1489—De 
Jean v. Great Am. Indem. Co, D.C. 
Ba., 126 F.Supp. 931—^Zimmerman 

V. Mathews Trucking Corp., D.C. 
Ark., 105 F.Supp. 57, reversed on 
other grounds, C.A., 203 F.2d 864, 
and modified on other grounds 205 
F.2d 837—U. S. V. 620.00 Acres 
of Band, more or less. Situate in 
Marion County, Ark., D.C.Ark., 101 
F.Supp. 686—Kuper v. Johns, D.C. 

W. Va., 94 F.Supp. 305—Kautman 
V. Atlantic Greyhound Corporation, 

D. C.W.Va., 41 F.Supp, 252—Beck 
V. Wings Field, D.C.Pa., 35 F.Supp. 
953, reversed on other grounds, C. 

C. A., 122 F.2d 114. 

D.C.—Eastern Air Bines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 9 9 U.S. 
App.D.C. 205, certiorari denied 77 
S.Ct. SIC, 353 U.S. 942, 1 B.Ed.2d 760 
—Childs V. Radzevich, 139 F.2d 
374, 78 U.S.App.D.C. 236, 

Miller v. Pennsylvania R. Co., 

D. C., 161 F.Supp. 633. 

Not ground for denial 

Trial judge confronted by a mo¬ 
tion for a new trial on the ground 
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that verdict is contrary to the weight 
of evidence, may not properly deny 
the motion solely because on the tri¬ 
al, there was sufficient evidence in 
support of the position of the pre¬ 
vailing party to reauire the submis¬ 
sion of the issues to the jury. 

U.S.—Rice V. Union Pac. R. Co., D.C. 
Neb., 82 F.Supp. 1002. 

51. U.S.—Pan-Am Southern Corp. v. 
Cummins, D.C.Tenn., 156 F.Supp. 
673, cause remanded on other 
grounds, C.A., 249 F.2d 955. 

52. U.S.—Orient Ins. Co. v. Park- 
hill, C.A.Ala., 170 F.2d 510. 

What constitutes substantial evi¬ 
dence 

Crux of the matter in deciding 
whether the district court acted 
properly in setting aside a verdict is 
whether there is substantial evidence 
to support the verdict. Substantial 
evidence such as is necessary to sup¬ 
port a verdict against the setting 
aside of the verdict, is more than a 
mere scintilla, and means such rele¬ 
vant evidence as a reasonable mind 
might accept as adequate to support 
a conclusion. 

U.S.—State of Washington v. U. S., 
C A.Wash., 214 F.2d 33, certiorari 
denied 75 S.Ct. 86, 348 U.S. 862, 99 

B. Ed. 679. 

53. U.S.—Miles V. Pennsylvania R. 
Co., C.A.I11., 182 P.2d 411. 

Russell V. Monongahela Ry. Co., 
D.C.Pa., 159 F.Supp. 650, affirmed, 

C. A., 262 F.2d 349—Maloney v. Col- 
lison, D.C.Del., 119 F.Supp. 12. 

Usurpatioa of function 
When a jury is empaneled for the 
trial of a case it assumes the duty 
of determining the factual issues, 
and the trial judge may not usurp 
this function after the verdict has 
been rendered, even though he might 
have arrived at a different conclusion. 
U.S.—McHoney v. Marine Nav. Co., 

D. C.S.C., 137 F.Supp. 263, affirmed, 
C.A., 233 F.2d 769, certiorari de¬ 
nied 77 S.Ct. 231, 352 U.S. 930, 1 B. 
Ed.2d 165. 

All evidence before jury 

Where in making its decision, jury 
had before it all offered relevant evi¬ 
dence, its finding could not be dis¬ 
turbed. 

U.S.—Joseph V. Krull Wholesale Drug 
Co., D.C.Pa., 147 F.Supp. 250, af¬ 
firmed, C.A., 246 F.2d 231. 
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merely against the greater weight of the evidence, 
but except in extreme cases the trial judge should 
not substitute his judgment on the facts for that 
of the jury,55 ^^d the view has been taken that it 
is not a sufficient ground for a new trial that the 
verdict is merely against the preponderance of the 
evidence,56 or that the court itself might have ar¬ 
rived at a different result ;57 the power to grant 
a new trial on the ground that the verdict is contrary 
to the weight of the evidence should be invoked only 
in cases in which the evidence preponderates heavily 
against the verdict,5S or where the verdict is clearly 
against the weight of the credible evidence adduced 
at the trial,59 and not where the evidence, with in¬ 


ferences therefrom, raised a fact question on which 
the jurors could differ much in their conclusions.®^ 
The verdict must be so clearly against the evidence 
as to compel the conclusion that the verdict is con¬ 
trary to right and justice.®^ 

If a case is properly submitted to the jury’s de¬ 
termination, the losing party is not entitled, as a 
matter of right, to have a second chance on a new 
trial before a different jury, even though the evi¬ 
dence submitted would have warranted the opposite 
verdict, and even though the trial judge, had he been 
sitting without a jury, might have found the facts 
the other way;®^ and it is not a sufficient ground 
for a new trial that the jury’s verdict necessarily 


54. U.S.—Citizens Nat. Bank of Lub¬ 
bock V. Speer, C.A.Tex., 220 F.2d 
889. 

Lyophile-Cryochem Corp. v. Cut¬ 
ter Laboratories, D.C.Cal., 78 F. 
Supp. 903, affirmed in part and re¬ 
versed in part on other grounds, 
C.A., 179 F.2d 80. 

55. U S.—^Dotson v. Pennsylvania R. 
Co., D.C.Pa., 142 P.Supp. 509—Lyo¬ 
phile-Cryochem Corp. V. Cutter 
Laboratories, D.C.Cal., 78 F.Supp. 
903, affirmed in part and reversed in 
part on other grounds, C.A., 179 F. 
2d SO. 

56. U.S.—Gaynor v. Atlantic Grey¬ 
hound Corp., D.C.Pa., 86 F.Supp. 
284, reversed on other grounds, C. 
A., 183 P.2d 482—U. S. v. 13.40 
Acres of Land in City of Richmond, 
Contra Costa County, Cal., D.C.Cal., 
56 F.Supp. 535—Burris v. Ameri¬ 
can Chicle Co., D.C.N.Y., 33 F.Supp. 
104, affirmed, C.C.A., 120 P.2d 218. 

57. U.S.—U. S. V. 13.40 Acres of 
Land in City of Richmond, Contra 
Costa County, D.C.Cal., 56 F.Supp. 
535. 

Markusen v. General Aniline & 
Film Corp., D.C.N.Y., 16 F.R.D. 

455, affirmed, C.A., 221 F.2d 479. 

58. D.C.—^Miller v. Pennsylvania R. 
Co., D.C., 161 F.Supp. 633. 

59. U.S.—Johnson v. Bowers, D.C. 
Ill., 151 F.Supp. 777. 

60. U.S.—Dugo V. Pennsylvania R. 
Co., D.C.Pa., 125 F.Supp. 934. 

Where different inferences could be 
drawn 

(1) If two inferences can be drawn 
from the evidence, the findings of 
the jury should not be set aside. 

U.S.—Pistolesi V. Massachusetts Mut. 

Life Ins. Co., D.C.Cal., 64 F.Supp. 
427, reversed on other grounds, 
C.C.A., 160 F.2d 668, certiorari de¬ 
nied 68 S.Ct. 59, 332 U.S. 759, 92 
L.Ed. 345. 

(2) Verdict may not be set aside 
merely because jury could have 
drawn different inferences from evi- i 
dence, but only where there is a com- ’ 


plete absence of probative facts to 
support conclusion drawn by jury. 
U.S.—^Wheat v. Baltimore & O. R. 

Co., C.A.I11., 262 F.2d 289. 

61. U.S.—LaBuff v. Texas & N. O. R. 
Co., D.C.La., 126 F.Supp. 750—Gay¬ 
nor V. Atlantic Greyhound Corp, 
D.C.Pa,, 86 P.Supp. 284, reversed 
on other grounds, C.A., 183 F.2d 
482—Burris v. American Chicle Co., 
D.C.N.Y., 33 F.Supp. 104, affirmed, 

C. C.A., 120 P.2d 218—Sampson v. 
Channell, D.C.Mass., 27 P.Supp. 213, 
second case, affirmed, C.C.A., Chan¬ 
nell v. Sampson, 108 F.2d 315. 

Misappreliension or misconduct 
For federal district court to set 
aside verdict on ground that it is 
against the weight of the evidence, 
there must be such a manifest weight 
of evidence against the verdict as to 
render it clear that the jury either 
misapprehended evidence, or was 
guilty of gross misconduct. 
U.S.—Pate V. Howe, D.C.Me, 103 P. 
Supp. 421, affirmed, C.A., 199 F.2d 
672, 

Insufficiency as matter of law 

To grant motion by defendant in 
ejectment to set aside jury's verdict 
awarding plaintiff possession of land 
involved, court must find that plain¬ 
tiff failed to establish his possession 
thereof as matter of law, that there 
are no facts in evidence from which 
reasonable men could perceive in¬ 
tent to establish his dominion over 
land, or that reasonable men could 
not fail to discern acts of plaintiff 
establishing some basis preventing 
him from asserting possession. 

U.S.—Gillespie v. Windust, D.C.Alas¬ 
ka, 143 P.Supp. 555. 

New trial held not warranted 
U.S.—Masterson v. New York Cent. 
R. Co,, D.C.Pa., 169 F.Supp. 435, 
affirmed, C.A., 266 F.2d 1—White 
Pine Copper Co. v. Continental Ins. 
Co., D.C.Mich., 166 F.Supp. 148— 
Frierson v. McIntyre, D.C.Va., 151 
F.Supp. 5—Daniels v. Allegheny 
County, D.C.Pa., 145 F.Supp. 358— 
Kowtko V. Delaware & H. R. Corp., 

D. C.Pa., 131 P.Supp, 95—Conry v. 
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Baltimore & O. R. Co., D.C.Pa, 112 
F.Supp. 252, affirmed, C.A., 209 F.2d 
422—DeVito v. United Air Lines, 
D.C.N.Y., 98 F.Supp. 88—^Dempsey 
V. Hartley, D.C.Pa., 94 P.Supp. 918 
—Rowlik V. Greenfield, D.C.Pa., 87 
F.Supp. 997—Rothwell v. Pennsyl¬ 
vania R. Co., D.C.Pa., 87 P Supp. 
706—Gaynor v. Atlantic Greyhound 
Corp., D.C.Pa., 86 F.Supp. 284, re¬ 
versed on other grounds, C.A., 188 
F.2d 482—Jones v. Pennsylvania R. 
Co., D.C.Pa., 75 F.Supp. 855, af¬ 
firmed, C.C.A., 166 F.2d 299—Hol¬ 
loway V. Skelly Oil Co., D.C.Mo., 78 
P.Supp. 710—Dow V, Carnegie-Illi- 
nois Steel Corp., D.C.Pa., 70 F.Supp. 
1016, reversed on other grounds, 
C.C.A., 165 P.2d 777—Raudenbush 
V. Baltimore & O. R. R., D.C Pa., 65 
P.Supp. 6—^Arnold v. Chicago, St. 
P., M. & O. Ry. Co., D.C.Minn , 63 
P.Supp. 986, reversed on other 
grounds, C.C.A., 160 P.2d 1002— 
Jackson v. Missouri, Kan. & Okl. 
Coach Lines, D.C Mo., 63 P.Supp. 
828—Mannsz v. Macwhyte Co., D.C. 
Pa., 60 P.Supp. 76, affirmed, C.C.A., 
155 F.2d 445—Carrano v. Red Star 
Transit Co., D.C.Pa., 58 F.Supp. 643 
—Boyle V. Ward, D.C.Pa., 39 F. 
Supp. 545, affirmed, C.C.A., 125 P.2d 
672—Sampson v. Channell, D C. 
Mass., 27 F Supp. 213, second case, 
affirmed, C.C.A., Channell v. Samp¬ 
son, 108 P.2d 315—Manufacturers 
Casualty Ins. Co. v. Roach, D.C. 
Md., 25 P.Supp. 852. 

John E. Smith’s Sons Co. v. Lat- 
timer Foundry & Mach, Co., D.C. 
Pa., 19 F.R.D. 379, affirmed, C.A., 
239 F.2d 815—^Markusen v. General 
Aniline & Film Corp., D.C.N.Y., 
16 P.R.D. 455, affirmed, C.A., 221 
P.2d 479. 

D.C.—^Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 99 U.S. 
App.D.C. 205, certiorari denied 77 
S.Ct. 816, 353 U.S. 942, 1 L.Ed.2d 
760. 

62. U.S.—Creedon v. Loring, C.A.N. 
H., 249 F.2d 714—^Marshall v. Nu¬ 
gent, aA.N.H., 222 P.2d 604, 58 A, 
L.R.2d 251—Peterman v. Indian 
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involved some degree of speculation and conjec- 

ture.^3 

Although it has been said in some cases that 
courts are not free to reweigh the evidence and set 
aside the jury verdict merely because the jury could 
have drawn different inferences or conclusions, or 
because judges feel that other results are more 
reasonable,the view has been taken that while 
this is a proper standard to apply to the disposition 
of a motion for judgment notwithstanding the ver¬ 
dict, its application to a motion for a new trial 
amounts to the abdication of the judge’s functions 
with respect to that motion.®^ The focal point of 
judicial review is the reasonableness of the particu¬ 
lar inference or conclusion drawn by the jury.^® 

Where plaintiffs failed to move for a directed ver¬ 
dict at the close of the evidence but were content 
to gamble on the result of the verdict, plaintiffs 
could not thereafter raise the question as to the 
sufficiency of the evidence on a motion for a new 
trial on the ground that the verdict is against the 
weight of evidence and contrary to the evidence, 


even though it is extremely unlikely that a motion 
for a directed verdict, if made, would have been 
granted.®'^ 

Disbelief of evidence. It is ground for a new 
trial that the judge did not believe a party’s evi¬ 
dence,^ ^ even though the trial was free of other 
error.^9 

Conflicting evidence. It is not a sufficient ground 
for a new trial that the evidence was sharply in con¬ 
flict;’^® however, the federal court has the same 
power to grant a new trial in a case of conflicting 
testimony as under other circumstances,'^^ and may 
grant a new trial for insufficiency of evidence where 
there is a conflict in the evidence.*^^ 

A new trial will not ordinarily be granted on the 
ground that the verdict is against the weight of the 
evidence where the evidence is conflicting and the 
jury might have found for either party. '^3 Where 
there is a conflict in the testimony, the findings of 
the jury are binding on the court'^^ and will not be 
disturbed'^5 if not clearly erroneous.'^® There is 
some authority, however, to the effect that in passing 


Motorcycle Co., C.A.Mass., 216 F.2d 
289. 

Marchant v. American Airlines, 
Inc,, D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612. 

63. U.S.—Watn v. Pennsylvania R. 
Co., C.A.Pa., 255 F.2d 854. 

64. U.S.—City of Knoxville, Tenn. v. 
Bailey, C.A.Tenn., 222 F.2d 520— 
Wrig-ht V. Paramount-Richards 
Theatres, C.A.La-, 198 F,2d 303— 
Miles V. Pennsylvania R. Co., C.A. 
Ill., 182 P.2d 411—Casey v, Ameri¬ 
can Export Bines, C.A.N.Y., 173 F. 
2d 324, reargrument granted and 
cause remanded on other grounds 
176 F.2d 337, certiorari denied 70 
S.Ct. 189, 338 U.S. 885, 94 L.Ed. 544 
—Boston & M. R. R. v. Cabana, 
C.C.A.Mass., 148 F.2d 150, certio¬ 
rari denied 65 S.Ct. 1414, 325 U.S. 
873, 89 L.Ed. 1991. 

Dunn V, Conemaugh & Blach Lick 
R. R., D.aPa., 162 F.Supp. 324— 
Love joy v. Monongahela Connecting 
R. Co., D.C.Pa., 137 F.Supp. 42— 
Thomas v. Conemaugh Black Lick 
R. R., D.C.Pa., 133 F.Supp. 533, af¬ 
firmed, C.A., 234 F.2d 429—LaBuff 
V. Texas & N. O. R. Co., D.C.La., 126 
F.Supp. 750—^Kimmel v. Yankee 
Lines, Inc., D.C.Pa., 125 F.Supp. 
702, affirmed, C,A., 224 F.2d 644— 
Beattie v. Monongahela R. Co., D. 
C.Pa., 122 F.Supp. 803—^Patton v. 
Baltimore & O. R. Co., D.C.Pa., 120 
F.Supp. 659, affirmed, C.A., 214 F.2d 
129—^Katz V. Ross, D.C.Pa., 117 F. 
Supp. 523, affirmed, C.A., 216 F.2d 
880, 48 A.L.R.2d 1233—Haywood 
V. Jones 4& Laughlin Steel Corp., 


D.C.Pa., 108 F.Supp. 661, vacated 
on other grounds, C.A,, 205 P.2d 775 
—Ping V. U. S., D.aMich., 105 F. 
Supp. 843—^Keller v. Pennsylvania 
R. Co.. D.C.Pa., 100 F.Supp. 50— 
Crist V, Pennsylvania R. Co., U.C. 
Pa., 96 F.Supp. 243—^McLeod v. 
Union Barge Line Co., D.C.Pa., 96 
F.Supp. 366, affirmed, C.A., 189 F, 
2d 610—^McFadden v. Baltimore & 
O R. Co., D.C.Pa., 95 F.Supp. 255— 
Grobengieser v. Clearfield Cheese 
Co., D.C.Pa., 94 F.Supp. 402—^Moore 
V. Rosecliff Realty Corp., D.C.N.J., 
88 F.Supp. 956—^Mahon v. Bennett, 
D.C.Mo., 75 F.Supp. 666—^Warlich 
V. Miller, D.C.Pa., 73 F.Supp. 593. 

Neff V. Pennsylvania R. Co., D. 
C.Pa., 7 P.R.D. 532, affirmed, C.A., 
173 F.2d 931. 

65. U.S.—Williams v. Nichols, C.A. 
Va., 266 P,2d 389—^Magee v. Gen¬ 
eral Motors Corp., C.A.Pa., 213 F. 
2d 899. 

66. U.S.—^Moore v. Roseclifi Realty 
Corp., D.C.N.J,, 88 F.Supp. 956. 

67. U.S.—Woodbridge v. Du Pont, 
C.C.A.N,Y., 133 F.2d. 904. 

68. U.S.—^Marsh v. Illinois Cent, R. 
Co., C.A.Miss., 175 P.2d 498. 

69. U.S.—^Marsh v. Illinois Cent. R. 
Co., supra. 

70. U.S.—Curtis Mach. Co. v. Mac- 
Innes, D.C.Pa., 160 F.Supp. 438— 
Pelham v. Hendricks, D.C.Pa., 132 
F.Supp. 774—Butler v. Butler, D.C. 
Pa., 109 F.Supp. 914—^Schirra v. 
Delaware, L. & W. R. Co., D.C.Pa., 
103 F.Supp. 812. 
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71. U.S.—^Boudrot v. Cochrane 
Chemical Co., C.C.Mass., 110 F. 
919. 

72. U.S.—General Acc. Fire & Life 
Assur. Corp. v. Dickinson, D.C.Cal., 
61 F.Supp. 153. 

73. U.S.—^McHoney v. Marine Nav. 
Co., D.C.S.C., 137 F.Supp. 263, af- 

. firmed, C.A., 233 F.2d 769, certio¬ 
rari denied 77 S.Ct. 231, 352 U.S. 
930, 1 L.Ed.2d 165—Pate v. Howe, 
D.C.Me., 103 F.Supp. 421, affirmed, 
C.A., 199 F.2d 672—Churchfleld v. 
Paul Snyder, Inc., D.C.Pa., 102 F. 
Supp. 441. 

74. U.S.—Hough V. General Motors 
Sales Corp., D.C.Cal., 63 F.Supp. 
708. 

75. U.S.—Taylor v. Virginia Metal 
Products Corp., D.C.Va., Ill F. 
Supp. 321, affirmed, C.A., 204 F.2d 
457, certiorari denied 74 S.Ct. 104, 
346 U.S. 865, 98 L.Ed. 375—Mann 
V. Funk, D.C.Pa., 50 F.Supp. 305, 
affirmed, C.C.A., 141 F.2d 260. 

76. U.S.—LaBuff V. Texas & N. O. R. 
Co., D.C.La., 126 F.Supp. 750—^Na¬ 
tional Fire Ins. Co. of Hartford, 
Conn. V. Walker Laundry & Dry 
Cleaning Co,, D.C.Mo., 90 F.Supp. 
320—Gerrard v. Campbell, D.C.IIL, 
81 F.Supp. 752—^Porter v. Cokato 
Co-op. Creamery Ass'n, D.C.Minn., 
65 F.Supp. 974, appeal dismissed, C. 
C.A., 160 F.2d 107. 

Miller v. Pacific Mut. Life Ins. 
Co„ D.C.Mich,, 17 F.R.D. 121, af¬ 
firmed, C.A., 228 F.2d 889. 
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on a motion for a new trial a trial judge is not 
bound by conflicts in the evidenceJ'^ 

§ 1074. Amount of Recovery Generally 

Generally a new trial may be granted because of 
error as to the amount of damages awarded; but a ver¬ 
dict awarding damages must stand if It can be sus¬ 
tained under the testimony and the law under any 
proper basis. 

Responsibility for the amount of damages award¬ 
ed does not lie exclusively with the jury, whose 
responsibility is primary, but the ultimate re¬ 
sponsibility rests with the trial judge who may set 
a verdict aside and grant a new trial because of 
error as to the amount of recovery.'^^ The trial 
judge should only rarely and reluctantly disturb the 
jury's finding with respect to damages, however,so 
and is not required as a matter of law to grant a new 
trial merely because his finding would have been 
different from the verdict of the jury.st A verdict 
awarding damages must stand if it can be sustained 
under the testimony and the law on any proper 

basis.S2 

The verdict of a jury determining the amount of 
recovery for personal injuries should not be lightly 
disturbed,S3 and ordinarily the court will not in¬ 
vade the function of the jury in determining the 
amount of damages in an action for such injuries,S4 
or substitute its judgment for that of the jury,S5 even 
though another jury might have reached a different 
result,ss particularly in so far as an award of dam¬ 
ages consists of compensation for pain and suffer¬ 
ing, where there is no yardstick by which the trial 
court, on a motion for a new trial, can determine 


whether the jury has given too much or too little. 
The jury’s verdict should stand unless it is clearly 
unreasonable,^^ but when the sum agreed on by 
the jury is so vastly at variance with what common 
sense and experience dictate to be a fair allowance 
in the particular circumstances of the case, courts 
do not hesitate to exercise their discretionary pow- 
er.39 With respect to damages for personal in¬ 
juries, the most the court can do on a motion for a 
new trial is to examine the whole case on the law 
and evidence with a view to securing a result which 
is legal and just.^O 

If the damages may be measured by a definite rule, 
and under that rule may be ascertained with a fair 
degree of certainty, the trial judge has the duty 
to supervise the verdict and to set it aside when 
satisfied that it is against the clear weight of evi¬ 
dence.^ ^ 

§ 1075. - Inadequate Damages 

A new trial may be granted on the ground that the 
damages awarded were Inadequate, but ordinarily the 
court will intervene on this ground only in extreme and 
exceptional cases, as where the verdict is so grossly 
inadequate as to shock the conscience of the court. 

Under the Federal Rules of Civil Procedure, Rule 
59, 28 U.S.C.A., providing that new trials may be 
granted for any of the reasons for which new trials 
have heretofore been granted in actions at law in the 
courts of the United States, the court has power to 
grant a new trial for inadequacy of the damages 
awarded,^^ as where the verdict is so grossly inade¬ 
quate as to shock the conscience of the court,^3 


77. TJ.S.—General Acc. Fire & Life 
Assur. Corp. v. Dickinson, D.C. 
Cal., 61 F.Supp. 153. 

78. U.S.—Dellaripa v. New York, N. 
H. & H. R. Co., C.A.Conn., 257 F. 
2d 733. 

79. U.S.—Dellaripa v. New York, N. 
H. & H. R. Co., supra—Greyhound 
Corp. V. Dewey, C.A.La., 240 F.2d 
899. 

80. U.S.—Rice v. Union Pac. R. 
Co., D.C.Neb., 82 F.Supp. 1002. 

81. U.S.—Jones v. Atlantic Refining 
Co., D.C.Pa., 65 F.Supp. 17. 

82. U.S.—^Jones v. Atlantic Refining 
Co., supra* 

Mathematical calcnlatioxLS 

Verdict of a jury may be set aside 
because of mathematical calculations 
inconsistent with the evidence on 
which verdict was based only if each 
of the figures used in such calcula¬ 
tions are accurate and beyond dis¬ 
pute. 

U.S.—Lobdell-Emery Mfg. Co. v. Wil- 
enchik. C.C.A.Pa., 124 F.2d 489. 

35B C.J.S.—.29 


83. U.S.—^Bates v. Pan American 
Bus Lines, D.C.N.Y., 42 F.Supp. 
213. 

84. U.S.—Tweith v. Duluth, M. & I. 
R. Ry. Co., D.C.Minn., 66 F.Supp, 
427—Cole V. Chicago, St. P., M. & 
O. Ry. Co., D.C.Minn., 59 F.Supp. 
443. 

85- U.S.—^Delaney v. New York Cent. 
R. Co., D.C.N.Y., 68 F.Supp. 70— 
Warf V. Pennsylvania R. Co., D.C. 
N.Y., 65 F.Supp. 631—Gallagher v. 
Lehigh Valley R. Co., D.C,N.Y., 65 
F.Supp. 1022—Cunningham v. 
Pennsylvania R. Co., D.C.N.Y., 55 
F.Supp, 1012. 

86. U.S.—Warf v. Pennsylvania R. 
Co., D.C.N.Y., 66 F.Supp. 631. 

87. U.S.—Scott V. Baltimore & O. 
B. Co., C.C.A*Pa., 151 F.2d 61. 

Kaeffer v. Blue Seal Chemical 
Co., D.C.N.J., 107 F.Supp. 288, af¬ 
firmed, C.A., 196 F.2d 614. 

88. U.S.—^Lopoczyk v, Chester A. 
Poling, Inc., D.C.N.Y., 60 F.Supp. 
839, affirmed, C.CAl.. 152 P.2d 457. 
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89. U.S.—Cunningham v. Pennsylva¬ 
nia R. Co., D.C.N.Y., 55 F.Supp. 
1012. 

90. U.S.—Schirra v. Delaware, L. & 
W. R. Co., D.C.Pa., 103 F.Supp. 
812. 

91. U.S.—^Mahon v. Bennett, D.C.Mo., 
75 F.Supp. 666. 

92. U.S.—^Myra Foundation v. U. S., 
C.A.N.D., 267 F.2d 612—Spero-Nel- 
son V. Brown, C.A.Ohio, 175 F.2d 
86. 

Zellem v. Herring, D.C.Pa., 102 
F.Supp. 105—Springer v. J. J. New¬ 
berry Co., D.C.Pa,, 94 F.Supp. 905, 
affirmed, C.A., 191 P.2d 915—Cald¬ 
well V. Southern Pac. Co., D.C.Cal., 
71 F.Supp. 955—Chesevski v. Straw- 
bridge & Clothier, D.C.N.J., 25 F. 
Supp. 325. 

Martin v. Payton, D.C.ICy., 20 F. 
R.D. 200—Yates v. Dann, D.C.Del., 
11 F.R.D. 386. 

Granting new trial where verdict so 
inadequate as to indicate compro¬ 
mise see supra § 1071. 

93. U.S.—^Davison v, Monessen 
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where the jury gave only nominal damages,®^ or 
where the verdict was less than the amount of the 
loss which defendant did not dispute.^^ This does 
not mean, however, that the court is to substitute its 
judgment for that of the jury,^® or grant a new trial 
simply because the verdict is smaller than the esti¬ 
mate of the judge, 97 or because the judge, had he 
tried the case without a jury, would have made a 
different award ;9S and ordinarily the court will not 
set aside a verdict on this ground except in extreme 
and exceptional cases.99 

The court should intervene only when, under 
the law, plaintiff is entitled, as of right or accord¬ 
ing to an established formula, to a minimum of 
special damages,^ or when the verdict is so grossly 
inadequate as to shock the conscience of the court,^ 


or if it is clearly manifest that it was a result of 
some misconception of the law^ or material evi¬ 
dence,^ or a result of mistake, caprice, prejudice, or 
other improper motive.^ Moreover, it has been held 
that a verdict will not be set aside as inadequate 
where there was substantial testimony to sustain 
the conclusion of the jury as to the amount award¬ 
ed.^ On a motion by an infant for a new trial on 
the ground of inadequacy of the verdict in an action 
for personal injuries, the verdict of the jury must 
be more closely scrutinized than in a case where only 
adults are involved. 7 

A new trial will not be awarded for inadequacy of 
damages where the jury found for the other party on 
the question of liability.8 


Southwestern Ry. Co., D.C.Pa., 144 
P.Supp. 599. 

94. U.S.—Springer v. J. J. Newber¬ 
ry Co., D.C.Pa., 94 F.Supp. 905, af¬ 
firmed, C.A., 191 F.2d 915. 

95. U.S.—Devine v. Patteson, C.A. 
Tenn., 242 P.2d 828, certiorari de¬ 
nied 78 S.Ct. 27, 355 U.S. 821, 2 L. 
Ed.2d 36, 

Springer v. J. J. Newberry Co., 
D.C.Pa., 94 F.Supp. 905, affirmed, 
C.A., 191 P.2d 915—Mahon v. Ben¬ 
nett. D.C.Mo., 75 F.Supp. 666. 

96. U.S.—^Zellem v. Herring, D.C. 
Pa., 102 F.Supp. 105—Springer v. 
J. J. Newberry Co., D.C.Pa., 94 P. 
Supp. 905, affirmed, C.A., 191 F.2d 
915—Sellers v. Greenwood, D.C.S. 

C. , 94 F.Supp. 662—Caldwell v. 

Southern Pac. Co., D.C.Cal., 71 F. 
Supp. 955. 

97. U.S.—Sellers v. Greenwood, D.C, 

S.C., 94 F.Supp. 662. 

98. U.S.—^Keller v. Pennsylvania R. 
Co., D.C.Pa., 100 F.Supp. 50. 

99. U.S.—Sellers v. Greenwood, D.C. 
S.C., 94 F.Supp. 662. 

1. U.S.—Caldwell v. Southern Pac. 
Co., D.C.Cal., 71 F.Supp. 955. 

2. U.S.—^Moretz v. General Elec. Co., 

D. C.Va., 170 F.Supp. 698—Zellem 
v. Herring, D.C.Pa., 102 F.Supp. 105 
—Keller v, Pennsylvania R. Co., 
D.C.Pa., 100 F.Supp, 60—Springer 
V. J. J. Newberry Co., D.C.Pa., 94 
F.Supp, 905, affirmed, C.A., 191 F. 
2d 915—Sellers v. Greenwood, D.C. 
S.C., 94 F.Supp. 662—Caldwell v. 
Southern Pac. Co., D.C.Cal., 71 F. 
Supp. 955. 

Award held not to require new trial 

(1) Eight thousand dollars for 
death of seaman, apportioned one 
thousand five hundred dollars to wid¬ 
ow and six thousand five hundred 
dollars to minor child, was not so in¬ 
adequate as to require a second par¬ 
tial new trial, on issue of damages, 
on ground that amount awarded to 
widow was inadequate. 


U.S.—Tompkins v. Pilots Ass’n for 
Bay and River Delaware, D.C.Pa., 
32 F.Supp. 439. 

(2) Where injured railroad brake- 
man received workman's compensa¬ 
tion benefits while off work and 
then returned to same position, and 
railroad company paid hospital, doc¬ 
tor, nursing, and drug expenses, 
brakeman vras not entitled to new 
trial on ground of inadequacy of ver¬ 
dict for $2,250 in action under Feder¬ 
al Employers’ Liability Act. 

U.S —Brown v. Aliquippa & S. R. Co., 
D.C.Pa., 73 F.Supp. 726. 

(3) Where verdict, in action un¬ 
der Boiler Inspection Act provision 
of Safety Appliance Act, and under 
Federal Employers' Liability Act, 
was not satisfactory to plaintiff be¬ 
cause jury found plaintiff two-thirds 
contributorily negligent and reduced 
verdict from $105,000 to $35,000, but 
evidence sustained finding that plain¬ 
tiff was two-thirds contributorily 
negligent, and plaintiff had a fair 
trial and his day m court, plaintiff 
was not entitled to new trial. 

U.S.—Heckathorne v. Pennsylvania R. 
Co., D.C.Pa., 156 F.Supp. 824. 

(4) In action under Federal Em¬ 
ployers’ Liability Act for injuries 
to brakeman in defendant railroad 
company’s employ, reason alleged in 
defendant’s motion for new trial, aft¬ 
er judgment on jury’s verdict for 
plaintiff in sum of $2,200, that ver¬ 
dict was inadequate, cannot be sus¬ 
tained, where amount of damages 
sustained was not large and serious 
questions were submitted to jury as 
to whether plaintiff was guilty of 
contributory negligence. 

U.S.—Dugo V. Pennsylvania R. Co, 
D.C.Pa., 125 F.Supp. 934. 

3. U.S.—^Di Salvo v. Cunard S. S. 
Co., D.C.N.Y., 171 F.Supp. 813— 
Springer v. J. J. Newberry Co., 
D.C.Pa., 94 F.Supp. 905, affirmed, 
C.A., 191 F.2d 915. j 
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4. U.S.—Di Salvo v. Cunard S. S. 
Co., D.C.N.Y., 171 F.Supp. 813. 

5. U.S.—Di Salvo v. Cunard S. S. 
Co., supra—Keller v. Pennsylvania 

R. Co., D.C.Pa., 100 F.Supp. 50— 
Sellers v. Greenwood, D.C.S.C., 94 
F.Supp. 662. 

Award held not to require new trial 

In personal injury suit, facts that 
plaintiff suffered severe injuries, that 
jury asked court whether they should 
consider anything further after al¬ 
lowing for actual damages and one 
juror asked court whether punitive 
damages should be awarded, to which 
trial judge replied that no such dam¬ 
ages were asked for or could be given 
and that jury thereafter returned 
verdict for plaintiff in amount of her 
actual disbursements only, did not 
entitle defendant to new trial as ne¬ 
cessitating inference that jury would 
have awarded far greater amount of 
damages had it not based verdict on 
sympathy for plaintiff. 

D.C.—-Pessagno v. Euclid Inv. Co., 
D.C„ 35 F.Supp. 743. 

6. U.S.—Sellers v. Greenwood, D.C. 

S. C., 94 F.Supp. 662. 

Where evidence was conflicting as 
to whether plaintiff suffered any 
damages by reason of pain, suffer¬ 
ing, and inconvenience, and jury re¬ 
turned a verdict for plaintiff only in 
amount of her expenses, plaintifl! 
was not entitled to a new trial based 
on inadequacy of verdict. 

U.S.—Simms v. Wheeling Cab Co., 
D.C.Pa., 82 F.Supp. 62. 

7. U.S.—Macias v. Western Union 
Tel. Co., D.C.Cal., 83 F.Supp. 492. 

8. U.S.—Taylor v. Virginia Metal 
Products Corp., D.C.Va., Ill F. 
Supp. 321, affirmed, C.A., 204 F.2d 
457, certiorari denied 74 S.Ct. 104, 
346 U.S. 865, 98 L.Ed. 375. 

Verdict for one dollar 

In action for libel and slander, 
jury’s verdict for defendant corpo¬ 
ration in sum of one dollar on its 
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§ 1076. -Excessive Damages 

It Is a ground for a new trial that the amount 
awarded is excessive, but the power of a trial judge to 
set aside a verdict as excessive should be exercised 
cautiously, with due regard for the jury's primary re¬ 
sponsibility to fix the amount of the damages. 

In view of Federal Rules of Civil Procedure, Rule 
59 (a), 28 U.S.C.A. providing that a new trial may 
be granted in actions tried by jury for any of the 
reasons for which new trials have been heretofore 
granted in actions at law in the federal courts, and 
in actions tried without a jury, for any of the rea¬ 
sons for which rehearings have heretofore been 
granted in equity suits in such courts, it is a ground 
for a new trial that the amount awarded is exces¬ 
sive,^ and the trial judge has the power to set aside 
a jury’s verdict and order a new trial if he believes 

that it is excessive.^0 

The power of a trial judge to set aside a verdict 
as excessive implies that he has a duty to do so 


when he conscientiously believes that the jury have 
exceeded the bounds of propriety,and this duty 
should not be avoided by hiding behind the jury’s 
verdict.12 Accordingly, a new trial should be grant¬ 
ed where the excessive verdict resulted from bias, 
prejudice, or passion,or where the verdict is so 
excessive as to show passion and prejudice,^^ so 
excessive that it cannot be justified by anything 
in the record or of which the court can take judicial 
notice,^^ so grossly excessive as to be monstrous, 
or so excessive that it could not be corrected by a 
suggestion of remittitur. 

The power of a trial judge to set aside a verdict 
as excessive must be exercised cautiously,!^ with due 
regard for the jury’s primary responsibility to fix 
the amount of the damages.!^ The judge must re¬ 
spect the verdict of the jury in fact as well as in 
pretense or theory,20 and should not arbitrarily sub¬ 
stitute his judgment for that of the jury ,21 or treat 


counterclaim must be considered as 
finding for plaintiff “perversely thus 
expressed” in absence of showing 
that verdict was actuated by partial¬ 
ity, sympathy, bias, passion or other 
improper influence reacting against 
defendant, so that defendant, having 
received more than it was entitled to, 
had no grounds for complaint and 
its motion for new trial on question 
of amount of damages should be 
overruled. 

U.s.—Taylor v. Virginia Metal Prod¬ 
ucts Corp., supra. 

Moot question 

In action for alleged wrongful ter¬ 
mination of automobile dealership 
contract, if there was error in that 
the “benefit of the bargain” rule 
should have been applied in deter¬ 
mining damages of plaintiff, issue 
was moot, where jury found general¬ 
ly for defendant and specially that 
plaintiff had not been defrauded, and 
that representations were not made 
as alleged, and that there was no duty 
to disclose and no damage resulted 
from any act of plaintiff done because 
of any nondisclosure. 

XJ.S.—^Anderson v. General Motors 
Corp., D.C.Wash., 161 F.Supp. 668. 

9. XJ.S.—^XJ. S. V. Potopulos, C.A.9, 
180 F-2d 631. 

Remedy for excessive verdicts is 
by motion for new trial. 

XJ.S.-—Myra Foundation v. XJ, S., C.A. 
N.D., 267 F.2d 612. 

10. XJ.S.—^Williams v. Nichols, C.A. 
Va., 266 F.2d 389—Phoenix Indem. 
Co. V. Givens, C.A.La., 263 F.2d 858 
—^Dellaripa v. New York, N. H. & 
H. B. Co., C.A.Conn., 257 P.2d 733 
—May V. Ellis Trucking Co., C.A. 
Tenn., 243 F.2d 526, certiorari de¬ 
nied 78 S.Ct. 18, 355 U.S. 816, 2 L. 
Ed. 2d 33—Brest v. Philadelphia 


Transp. Co., C.A.Pa., 216 F.2d 331 
—Bucher v. Krause, C.A.I11., 200 
F.2d 576, certiorari denied 73 S.Ct. 
1141, 345 U.S. 997, 97 L.Ed. 1404. 
rehearing denied 74 S.Ct. 17, 346 U. 
S. 842, 98 Lt.Ed. 363—^Virginian By. 
Co, V. Armentrout, C.C.A.W.Va., 166 
F.2d 400, 4 A.L..B.2d 1064-^McRae 
V. Creedon, C.C.A.C 0 I 0 ., 162 F.2d 
989. 

Muir V, United Air Lines, Inc., 
D.C.Iowa, 157 F.Supp. 734—^Alexan¬ 
der V. Alexander, D.C.S.C., 131 F. 
Supp. 605, reversed on other 
grounds, C.A., 229 F.2d 111—Ma¬ 
lone V. Suburban Transit Co,, B C. 
S.C., 64 F.Supp. 859, affirmed, C.C. 
A., 156 F.2d 422. 

11. U.S.—Dellaripa v. New York, N. 
H. & H. B. Co., C.A.Conn., 257 F.2d 
733- 

XTnmistakable duty 

It is the unmistakable duty of tri¬ 
al courts to grant new trials where 
excessive verdicts are returned. 

U.S.—Becksted v. Skelly Oil Co., D. 

C. Minn., 131 F.Supp. 940. 

12. U.S.—Dellaripa v. New York, N. 
H. & H. B. Co., C.A.Conn., 257 F.2d 
733. 

13. U.S.—Chicago, B. I. & P. By. Co. 
V. Kifer, C.A.Okl., 216 F.2d 753, 
certiorari denied 75 S.Ct. 299, 348 
U.S. 917, 99 L.Ed, 719—Ford Mo¬ 
tor Co. V. Mahone, C.A.Va., 205 F. 
2d 267- 

14. U.S.—Cole V. Chicago, St. P., M. 
& O. By. Co., D.C.Minn., 59 F.Supp. 
443. 

15. U.S,—^Virginia By. Co. v. Armen¬ 
trout, C.C.A.W.Va., 166 F.2d 400, 4 
A.L.R.2d 1064. 

16. U.S.^—Becksted v. Skelly Oil Co., 

D. C.Minn., 131 F.Supp. 940. 

17. U.S.—^Becksted v. Skelly Oil Co., 
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D.C.Minn., 131 F.Supp. 940—^Alle¬ 
gheny County, Pa., v. Maryland 
Casualty Co., D.C.Pa., 42 F.Supp. 
678, appeal dismissed, C.C.A., 132 
F.2d 894, certiorari denied 63 S.Ct. 
981, 318 U.S. 787, 87 L.Ed. 1154— 
Jones V. Pennsylvania B. Co., D.C. 

N. Y., 35 F.Supp. 1017. 

Eberhart v. Crystal Springs 
Bleachery, D.C. Tenn., 1 F.B-D. 778. 

18. U.S.—^Alexander v. Alexander, 
D.C.S.C., 131 F-Supp. 605, reversed 
on other grounds, C.A., 229 F.2d 111 
—^Allen v. Simpson, D.C.Pa., 95 F. 
Supp. 535—Boice v. Bradley, D.C. 
Idaho, 92 F.Supp. 750, affirmed, C. 
C.A., 194 F.2d 80, certiorari de¬ 
nied 72 S.Ct. 1033, 343 U.S. 941, 96 

L. Ed. 1347, vacated on other 
grounds 73 S.Ct. 797. 345 U.S. 932, 

97 L.Ed. 1361, and rehearing de¬ 
nied, C.A., 205 F.2d 937, certiorari 
denied 74 S.Ct. 125, 346 U.S. 874, 

98 L.Ed. 382—Malone v. Suburban 
Transit Co., D.C.S C., 64 F.Supp. 
859, affirmed, C.C.A., 156 F.2d 422 
—^Arnold v. Chicago, St. P., M. & 

O, By, Co., D.C.Minn., 63 F.Supp. 
986, reversed on other grounds, C. 
C.A., 160 F.2d 1002—Lopoczyk v. 
Chester A, Poling, Inc., D.C.N.Y., 
60 F.Supp. 839, affirmed, C.C.A., 152 
F.2d 457—Cole v. Chicago, St. P., 

M. & O. By. Co,, D.C.Minn., 59 F. 
Supp. 443—Jones v. Atlantic Refin¬ 
ing Co., D.C.Pa., 55 F.Supp. 17. 

19. U.S.—^Dellaripa v. New York, N. 
H. & H. B. Co., C.A.Conn., 257 F. 
2d 733. 

20. U.S.—Jones v. Atlantic Refining 
Co., D.C.Pa., 55 F.Supp. 17. 

21. U.S.—^McCall V. Pittsburgh, C. & 
Y. By, Co., D.C.Pa., 168 F.Supp. 665 
—^Panichella v. Pennsylvania B. 
Co., D.C.Pa., 167 F.Supp. 345—^Fab- 
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their conclusions lightly,^2 and should not interfere 
with a jury’s verdict simply because it is greater than 
his own estimate,23 When there is any margin for a 
reasonable difference of opinion in the matter, the 
view of the court should yield to the verdict of the 

jury.24 

The verdict should not be set aside on the ground 
that it is excessive unless it is beyond the bounds of 
reason, 25 or, as is sometimes said, is so great as to 


shock the conscience,26 or unless it is clearly ex¬ 
cessive and not supported in fact in the record,27 
or so grossly excessive as to shock the court’s sense 
of justice, and the impropriety of allowing it to 
stand is manifest,28 or unless it is shown that the 
jury erred in applying legal principles,2^ disregarded 
the instructions of the court^O as to measure of dam¬ 
ages,21 or was influenced by passion, prejudice, cor¬ 
ruption, or other improper motives .22 xhig rule is 


rizi V. GriSin, D.C.Pa., 162 P.Supp. 
276, affirmed, C.A., 261 P.2d 594. 

22. D.C.—Snodgrass v. Cohen, D.C., 
96 P.Supp. 292. 

23. U.S.—Handy v. Reading Co., L>. 

C. Pa, 66 F.Supp. 246—Malone v. 
Suburban Transit Co., D.C.S.C., 64 
F.Supp. 859, affirmed, C.C.A., 156 F. 
2d 422—Jones v. Atlantic Refining 
Co., D.C.Pa., 55 F.Supp. 17. 

24. U.S.—Kowtko V. Delaware & H. 
R. Corp., D.C.Pa., 131 F.Supp. 95— 
Delaney v. New York Cent. R. Co., 

D. C.N.T., 68 P.Supp. 70—Jones v. 
Atlantic Refining Co., D.C.Pa., 65 
F.Supp. 17. 

25. U.S.—^Preston v. Safeway Stores, 
Inc., D.C.D.C., 163 F.Supp. 749. 

D.C.—Frank v. Atlantic Greyhound 
Corp., D.C., 172 F.Supp. 190. 

26. U.S.—^Panichella v. Pennsylvania 
R. Co., D.C.Pa., 167 F.Supp. 345— 
Lebeck v. William A. Jarvis, Inc., 
D.C.Pa., 145 F.Supp. 706, affirmed 
in part and reversed in part on 
other grounds, C.A., 250 F.2d 285— 
Tomain® v. Pennsylvania R. Co., D. 

C. Pa., 144 F.Supp. 445—^Foster v. 
Donora Southern R. Co., D.C.Pa., 
144 F.Supp. 297, affirmed, C.A., 241 
F.2d 714—^Whitfield v. Earl E. 
Ehiox Co., D.C.Pa., 144 F.Supp. 244 
—Constentine v. Aliquippa & South¬ 
ern R. Co,, D.C.Pa., 144 F.Supp. 39 
—^Magee v. General Motors Corp., 

D. C.Pa., 117 F.Supp. 101, vacated 
on other grounds, C.A,, 213 F.2d 899 
—^Denny v. Montour R. Co., D.C. 
Pa., 101 P.Supp. 735—^Allen v. 
Simpson, D.C.Pa., 95 P.Supp. 535— 
Watkins v. Thompson, D.C.Mo., 72 
P.Supp. 963—Foresman v. Pepin, D. 

C. Pa., 71 P.Supp. 772, affirmed, C.C. 
A., 161 F.2d 872—^Handy v. Read¬ 
ing Co., D.C.Pa., 66 P.Supp. 246— 
Malone v. Suburban Transit Co., 

D. C.S.C., 64 P.Supp. 859, affirmed, 
C.C.A., 156 F.2d 422—^Lopoczyk v. 
Chester A. Poling, Inc., D.C.N.Y., 
60 F.Supp. 839, affirmed, C.C.A., 152 
F.2d 457—Malone v. Montgomery 
Ward & Co., D.C.Miss., 38 F.Supp. 
369. 

D.C.—^Preston v. Safeway Stores, 
Inc., D.C., 163 P.Supp. 749. 
Idctares^ue figure of speech 

“Obviously ‘shock the conscience’ 
is but a picturesque figure of speech. 
The test is whether the verdict is so 


unreasonably high as to result in a 
miscarriage of justice, because one 
of the bases for granting a motion 
for a new trial is to prevent or cure 
what appears to the trial judge to be 
a miscarriage of justice." 

D.C.—Frank v. Atlantic Greyhound 
Corp., D.C., 172 F.Supp. 190. 

Award held not to require new trial 
U.S.—Kroger Co. v. Rawlings, C.A. 
Tenn., 251 P.2d 943. 

Lovejoy v. Monongahela Connect¬ 
ing R. Co., D.C.Pa., 137 P.Supp. 42 
—Thomas v. Conemaugh Black 
Dick R. R., D.C.Pa., 133 P.Supp. 
633, affirmed, C.A., 234 F.2d 429 
—Burkey v. Montour R. Co., D.C. 
Pa,, 124 F.Supp. 958, affirmed, C.A., 
220 F.2d 743—Beattie v. Mononga¬ 
hela R. Co., D.C.Pa., 122 F.Supp. 
803—Shehee v. Aetna Cas. & Sur. 
Co., D.C.Da., 122 F.Supp. 1. 

27- U.S.—^Neal v. Matanuska Val. 
Dines, Inc., D.C.Alaska, 165 F.Supp. 
785. 

28. U.S.—^Marchant v. Aunerican Air¬ 
lines, Inc., D.C.R.L, 146 F.Supp. 
612, affirmed, C.A., 249 F.2d 612 
—^Houlihan v. Turner Const. Co., 
D.C.R.I., 139 F.Supp. 88, affirmed, 
C.A., 240 F,2d 435—Delaney v. New 
York Cent. R. Co., D.C.N.Y., 68 F. 
Supp. 70—Cole V. Chicago, St. P., 
M. & O. Ry. Co., D.aMinn., 59 F. 
Supp. 443—^Jones v. Atlantic Refin¬ 
ing Co., D.C.Pa., 55 P.Supp, 17— 
Zarek v, Fredericks, D.C.Pa., 49 F. 
Supp. 65, affirmed, C.C.A., 138 P.2d 
689—^Boyle v. Ward, D.C.Pa., 39 F. 
Supp. 545, affirmed, C.C.A,, 125 F.2d 
672. 

22. U.S.—Armentrout v. Virginian 
Ry. Co., D.C.W.Va., 72 P.Supp. 997, 
reversed on other grounds, C.C.A., 
166 P.2d 400, 4 A.D.R.2d 1064. 

D.C.—^Hilleary v. Earle Restaurant, 
Inc., D.C., 109 F.Supp. 829. 

30, U.S.—^Malone v. Suburban Trans¬ 

it Co., D.C.S.C., 64 F.Supp. 869, af¬ 
firmed, C.C.A., 156 F.2d 422— 

Jones V. Atlantic Refining Co., D.C. 
Fa., 55 F.Supp. 17. 

31. U.S.—Affolder v. New York, C. 
& St. Ii. R. Co., D.C.MO., 79 P.Supp. 
365, set aside on other grounds, 
C.A., 174 P.2d 486, reversed on oth¬ 
er grounds 70 S.Ct. 509, 339 U.S. 
96, 94 D.Ed. 683. 
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32. U.S.—^Werthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 F.2d 119. 

Panichella v. Pennsylvania R. 
Co., D.C.Pa., 167 F.Supp. 345—To- 
maine v. Pennsylvania R. Co., D.C. 
Pa,, 144 F.Supp. 445—Poster v. 
Donora Southern R. Co., D.C.Pa., 
144 F.Supp. 297, affirmed, C.A., 241 
P.2d 741—Whitfield v. Earl E. Knox 
Co., D.C.Pa., 144 F.Supp. 244—Con¬ 
stentine V. Aliquippa & Southern 
R. Co., D.C.Pa., 144 F.Supp. 39— 
Dove joy v. Monongahela Connecting 
R. Co., D.C.Pa., 137 F.Supp. 42— 
Thomas v. Conemaugh Black Dick 

R. R., D.C.Pa., 133 P.Supp. 533, af¬ 
firmed, C.A., 234 F.2d 429—Burkey 
V. Montour R. Co., D.C.Pa., 124 F. 
Supp. 958, affirmed, C.A., 220 F.2d 
743—Beattie v. Monongahela R. Co., 
D.C.Pa., 122 F.Supp. 803—Magee v. 
General Motors Corp., D.C.Pa., 117 
F.Supp. 101, vacated on other 
grounds, C.A., 213 F.2d 899—Denny 
V. Montour R. Co., D.C.Pa., 101 F. 
Supp. 735—^Allen v. Simpson, D.C. 
Pa., 95 F.Supp. 535—Boice v. Brad¬ 
ley, D.C.Idaho, 92 F.Supp. 750, af¬ 
firmed, C.A., 194 P.2d 80, certiorari 
denied 72 S.Ct. 1033, 343 U.S. 941, 

96 D.Ed. 1347, and motion denied 
198 P.2d 790, vacated on other 
grounds 73 S.Ct. 797, 345 U.S. 932, 

97 D.Ed. 1361, rehearing denied 
205 F.2d 937, certiorari denied 74 

S. Ct. 125, 346 U.S. 874, 98 D.Ed. 382 
—Armentrout v. Virginian Ry. Co., 
D.C.W.Va., 72 P.Supp. 997, reversed 
on other grounds, C.C.A., 166 P.2d 
400, 4 A.D.R.2d 1064—Watkins v. 
Thompson, D.C.Mo., 72 P.Supp. 953 
—Foresman v. Pepin, D.C.Pa., 71 F. 
Supp. 772, affirmed, C.C.A., 161 F.2d 
872 —Delaney v. New York Cent. R. 
Co., D.C.N.Y., 68 F.Supp. 70—Han¬ 
dy V. Reading Co., D.C.Pa., 66 P. 
Supp. 246—^Malone v. Suburban 
Transit Co., D.C.S.C., 64 P.Supp. 
859, affirmed, C.C.A., 156 F.2d 422 
—Dopoczyk V. Chester A. Poling 
Inc., D.C.N.T., 60 F.Supp. 839, af¬ 
firmed, C.C.A., 152 F.2d 457—Jones 
V. Atlantic Refining Co., D.C.Pa., 55 
P.Supp. 17—^Malone v. Montgomery 
Ward & Co., D.C.Miss., 38 F.Supp. 
369. 

D.C.—Wanamaker v, Dewis, D.C., 173 
P.Supp. 126—Hilleary v. Earle 
Restaurant, Inc., D.C., 109 F.Supp. 
829. 
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to be applied even thotigh the trial court may feel 
that a smaller verdict would have been more ap¬ 
propriate,^ 3 or although a judge trying the case with¬ 
out a jury would probably have awarded less dam¬ 
ages.34 

A verdict will not be set aside as excessive if it is 
reasonably supported by the evidence,35 or if there 
is ample35 or substantial37 evidence to sustain it; 
the test is not whether a judge sitting without a jury 
would have awarded the amount that the jury did, 
but whether from all the evidence the court could say 
that the verdict was excessive.38 Where a new trial 
sought by defendant could result only in a verdict 
for plaintiff, it is not justified by the mere fact that 
the verdict might be for a different sum.39 

§ 1077.-Actions for Unliquidated 

Damages 

Although a new trial may be awarded in a tort ac¬ 
tion whenever It can be seen that the jury have made 
an excessive award of damages, courts in general are 


most reluctant to disturb a jury's verdict on the ground 
of excessiveness where the damages are unliquidated 
and there is no fixed measure of mathematical certainty. 

Applying the principles discussed supra § 1076, 
although a new trial may be awarded in a tort action 
in the interest of justice whenever it can be seen 
that the jury have made an excessive award of dam¬ 
ages,49 courts in general are most reluctant to dis¬ 
turb a jury^s verdict on the ground of excessiveness 
where the damages are unliquidated and there is no 
fixed measure of mathematical certainty,particu¬ 
larly with respect to damages in tort actions for per¬ 
sonal in juries,43 malicious prosecution,*^ 3 or defama- 
tion,44 and should not set aside a verdict on the 
ground of excessiveness in an action for personal 
injuries except in extreme and exceptional cases.45 

Accordingly, a verdict will not be set aside in a 
tort case merely because the verdict is large,4 5 and 
will not be set aside on the ground of excessive dam¬ 
ages unless it shocks the conscience of the court,47 
unless the damages allowed by the jury are unrea- 


Improper motive Iield not shown 

(1) Passion or prejudice. 

XJ.S.—Delaney v. New York Cent. R. 
Co., D.C.N.T., 68 F.Supp. 70. 

(2) Sympathy. 

U.S.—Kieffer v. Blue Seal Chemical 
Co., D.C.N.J., 107 F.Supp. 288, af¬ 
firmed, C.A,, 196 F.2d 614. 

33. U.S.—Lopoczyk v. Chester A. 
Polingr Inc., D.C.N.Y., 60 F.Supp. 
839, afiirmed, C.C.A., 152 F.2d 457. 

34. U.S.—Shehee v. Aetna Cas. & 
Sur. Co., D.C.La., 3 22 F.Supp. 1— 
Magee v. General Motors Corp., D. 
C.Pa., 117 F.Supp. 101, vacated on 
other grounds, C.A., 213 F.2d 899— 
Watkins v. Thompson, D.C.Mo., 72 
F.Supp. 963. 

35. U.S.—^Wilson V. Pennsylvania R. 
Co., D.C.Pa., 141 F.Supp, 233, af¬ 
firmed, C.A., 239 F.2d 384—^Warf v. 
Pennsylvania R. Co., D.C.N.Y., 65 F. 
Supp. 631. 

36. U.S.—McCall v. Pittsburgh, C. & 
T. Ry. Co., D.C.Pa., 168 F.Supp. 665 
—^Panicliella v. Pennsylvania R. 
Co., D.C.Pa., 167 F.Supp. 345—Fa- 
brizi V. Griffin, D.C.Pa., 162 F.Supp. 
276. 

37. U.S.—^Handy v. Reading Co., D. 
C.Pa., 66 F.Supp. 246—^Malone v. 
Suburban Transit Co., D.C.S.C., 64 
F.Supp. 859, affirmed, C.C.A., 156 F. 
2d 422—Jones v. Atlantic Refining 
Co., D.C.Pa., 56 F.Supp. 17. 

38. U.S.—Malone v. Montgomery 
Ward & Co., D.C.Mlss., 38 F.Supp. 
369. 

39. U.S.—Tweith v. Duluth, M, & I. 

B. Ry. Co., D.C.Minn., 66 F.Supp. 
427. 

40. U.S.—^Whiteman v, Pitrie, C.A, 


La., 220 F.2d 914—Trouser Corp. 
of America v. Goodman & Theise, 

C. C.A.Pa., 153 F.2d 284. | 

Tohan v. Joseph T. Ryerson & 

Son, Inc., D.C.Pa., 165 F.Supp. 638, 
reversed on other grounds, C.A., 
265 P.2d 920—^Whalen v. Phoenix 
Indem. Co., D C.La., 120 F.Supp. 
925, reversed on other grounds, C. 
A., 220 F.2d 78, rehearing denied 
222 F.2d 121—^Newsum v. Pennsyl¬ 
vania R. Co., D.C.N.T., 97 F.Supp 
600. 

D.C.—Preston v, Safeway Stores, Inc., 

D. C., 163 F.Supp. 749. 

41. U.S.—Werthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 F.2d 119. 

Alexander v. Alexander, D.C.S C., 
131 F.Supp. 605, reversed on other 
grounds, C-A,, 229 F.2d 111—Pat¬ 
ton V. Baltimore & O. R. Co., D.C. 
Pa., 120 F.Supp. 659, affirmed, C.A., 
214 F.2d 129—^Magee v. General 
Motors Corp., D.C.Pa., 117 F.Supp. 
101, vacated on other grounds, C.A., 
213 F.2d 899—^Boice v. Bradley, D. 
C.Idaho, 92 F.Supp. 750, affirmed, 

C. A., 194 F.2d 80, certiorari denied 

72 S.Ct. 1033, 343 U.S. 941, 96 L.Ed. 
1347, motion denied 198 F.2d 790, 
vacated on other grounds 73 S.Ct 
797, 345 U.S. 932, 97 L.Ed. 1361, re¬ 
hearing denied 205 P.2d 937, cer¬ 
tiorari denied 74 S.Ct, 125, 346 U. 
S. 874, 98 L.Ed. 382—Handy v. 

Beading Co., D.C.Pa., 66 F.Supp. 246 
—Malone v. Suburban Transit Co., 

D. C.S.C., 64 F.Supp. 859, affirmed, 
C.C.A,, 156 F.2d 422—^Jones v. At¬ 
lantic Refining Co., D.C.Pa., 65 F, 
Supp. 17. 

42, U.S.—Werthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 F.2d 119. 

Rice V. Union Pac. R. Co., D.C. 
Neb., 82 F.Supp. 1002—Handy v. 
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Reading Co., D.C.Pa., 66 F.Supp. 
246—Malone v. Suburban Transit 
Co., D.C.S.C., 64 F.Supp. 869, af¬ 
firmed, C.C.A., 156 F.2d 422—^Jones 
V. Atlantic Refining Co., D.C.Pa., 55 
F.Supp. 17. 

43. U S.—^Alexander v. Alexander, D. 
C.S.C., 131 F.Supp. 605, reversed on 
other grounds, C.A., 229 F.2d 111. 

44. U.S—Lamb v. Sutton, D.C.Tenn„ 
164 F.Supp. 928, 

45. U.S.—Malone v. Suburban Trans¬ 
it Co., D.C.S.a, 64 F.Supp. 859, af¬ 
firmed, C.C.A., 156 F.2d 422—Jones 
V. Atlantic Refining Co., D.C.Pa., 55 
F.Supp. 17. 

46. U.S.—^Kelly v. New York, N. H. 
& H. R. Co., D.C.Mass,, 138 F.Supp, 
82—Shehee v. Aetna Cas. & Sur. 
Co., D.O.La., 122 F.Supp. 1. 

Award, far ©xceeding special damages 
Where special damages were great¬ 
ly minimized by reason of rendition 
of most of the medical services at 
defendant’s expense, jury’s verdict 
awarding damages for personal inju¬ 
ries should not be disturbed on mo¬ 
tion for new trial because award far 
exceeds special damages. 

U.S.—Foster v. Donora Southern R. 
Co., D.C.Pa., 144 F.Supp. 297, af¬ 
firmed, C.A., 241 F.2d 714. 

47- U.S.—^Moretz v. General Elec. 
Co., D.C.Va., 170 F.Supp. 698— 
Bartholomew v. Universe Tank- 
ships, Inc., D.C.N.Y., 168 F.Supp. 
153, affirmed, C.A., 263 F.2d 437— 
Conry v. Baltimore & O- R. Co., D, 
C.Pa., 112 F.Supp. 252, affirmed, G. 
A., 209 F.2d 422—Schirra v, Dela¬ 
ware, L. & W. R. Co., D.C.Pa., 103 
F.Supp. 812. 
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sonable beyond measure,'^ ^ or unless the court can 
clearly see that the jury have committed some very 
gross and palpable error,or have acted under some 
improper bias, influence, or prejudice,or have 
totally mistaken the rules of law by which the dam¬ 
ages are to be regulated,that is, unless the verdict 
is so excessive or outrageous, with reference to all 
the circumstances of the case, as to demonstrate that 
the jurors have acted against the rules of law, or 
have suffered their passions, their prejudices, or 
their perverse disregard of justice to mislead them.^^ 

In no case is it permissible for the court to sub¬ 
stitute itself for the jury and compel a compliance 
on the part of the latter with its own view of the 
facts in evidence and the mere fact that the 
judge might have made a different award had he 
heard the case without a jury is not a sufficient rea¬ 
son to award a new trial.^^ 

Punitive damages. Unless the amount of an 


award for punitive damages is so clearly excessive 
as to compel the conclusion that it is the result of 
passion or prejudice, it should not be disturbed.^^ 
The fact that a court may disagree with the jury’s 
award, or would have awarded a lesser sum, had it 
been sitting as the trier of fact, is not the test.^^ 
It is only when the amount awarded shocks the judi¬ 
cial conscience that the court is warranted in inter¬ 
fering with the award.S^ 

§ 1078. Mistake, Inadvertence, Surprise, or 
Excusable Neglect 

A new trial may, in a proper case, be granted on 
the ground of mistake, inadvertence, surprise, or ex¬ 
cusable neglect, but not where it is improbable that a 
new trial will change the result. 

Under the Federal Rules of Civil Procedure, Rule 
59, 28 U.S.C.A., a new trial may in a proper case 
be granted on the ground of mistake, inadvertence, 
surprise, or excusable neglect,^^ but where counsel 


48. U.S.—Lamb v. Sutton, D.C.Tenn., 
164 P.Supp. 928. 

49. U.S.—Barry v. Edmunds, Va, 6 
S.Ct. 601, 116 U.S. 550, 29 L.Ed. 
729. 

Fiskratti v. Pennsylvania K. Co., 
D.C.N.T., 147 F.Supp, 765. 
Excessiveness held, properly argued 
In view of fact seaman's first cause 
of action for negligence and unsea¬ 
worthiness included medical expense, 
usually an element of maintenance 
and cure, for which seaman brought 
his second cause of action, it was not 
inappropriate for jury to return a 
single verdict on both causes, not¬ 
withstanding fact that a stipulation 
was entered as to the per diem value 
of maintenance and cure, and not¬ 
withstanding fact that maintenance 
was claimed only in. the second cause, 
and therefore action of jury in find¬ 
ing for seaman on both causes in a 
single award did not foreclose de¬ 
fendant from arguing excessiveness 
of the verdict. 

U.S.—Murray v. Tomlinson Fleet: 
Corp., D.C.N-.T., 161 P.Supp. 949. 

50. U.S.—Barry v. Edmunds, Va., 6 
S.Ct. 501, 116 U.S. 550, 29 L.Ed. 
729. 

Bartholomew v. Universe Tank- 
ships, Inc., D.C.K.T., 168 P.Supp. 
153, affirmed, C.A., 263 P.2d 437— 
Fiskratti v, Pennsylvania R. Co., 
D.C.N-.Y., 147 F.Supp. 765—Conry j 
v. Baltimore & O. R. Co., L.C.Pa., 
112 P.Supp. 252, affirmed, C.A., 209 
F.2d 422—Schirra v. Delaware, L. j 
& IV. R. Co.. D.G.Pa., 103 F.Supp. 
812—Rice v. Union Pac. R. Co.. D. 
C.Neb.. 82 F.Supp. 1002, 

51. U.S.—Barry v. Edmunds, Va., 6 
S.Ct. 501, 116 U.S. 550, 29 L.Ed. 
729. 


Fiskratti v. Pennsylvania R. Co., 
D.C.N.T.. 147 F.Supp. 765. 

52. U.S.—^Barry v. Edmunds, Va., 6 
S.Ct. 601, 116 U.S. 550, 29 L.Ed. 
729. 

Fiskratti v. Pennsylvania R. Co., 
D.C.N.T., 147 P.Supp. 765. 
Plagrautly extravagant damages 
In action under the Jones Act for 
damages caused by death of a seaman 
and for damages for pain and suffer¬ 
ing of seaman before his death, to 
justify the granting of a new trial 
to defendant on ground that verdict 
for plaintiff is excessive, the damag¬ 
es must be flagrantly outrageous and 
extravagant, evincing intemperance, 
passion, partiality, or corruption on 
part of jury. 

U.S.—^Naylor v. Isthmian S. S. Co., 
D.C.N.T., 94 P.Supp. 422, reversed 
on other grounds, C.A., 187 F.2d 
538. 

17ew trial denied 

U.S.—^Ziegler v. Akin, C.A.Kan., 261 

F.2d 88, 

Williamson v. Roen S. S. Co., D. 

C. Wis., 149 P.Supp. 787—Tomaine 
V. Pennsylvania R. Co„ D.C.Pa., 144 
P.Supp. 445— Hayes v. Baltimore 
& O. R. Co., D.C.Pa., 112 P.Supp. 
605—Holloway v. Skelly Oil Co., D. 
C-Mo., 73 PSupp. 710—Tweith v. 
Duluth, M. & 1. R. Ry. Co., D.C. 
Minn., C6 P.Supp. 427—Peters v. 
Great Korthern Ry. Co., D.C.Minn., 
66 P.Supp. 385. 

53. U.S.—Barry v. Edmunds, Va., 6 
S.Ct, 501, 116 U.S. 550, 29 L.Ed. 
729. 

Fiskratti v. Pennsylvania R. Co., 

D. C.Fr.Y., 147 P.Supp. 765—Schirra 
V. Delaware, L. & W. R. Co., D.C. 
Pa., 103 P.Supp. 812. 

Where evidence supports verdict 
(1) While an award for personal 
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injuries may be high it should stand 
if there is ample evidence to justify 
it, and it is not the prerogative of the 
court arbitrarily to substitute its 
judgment for that of the jury. 

U.S.—Russell V. Monongahela Ry. 
Co., D.C.Pa., 159 F.Supp. 650, af¬ 
firmed, C.A., 262 P.2d 349. 

(2) Court should not substitute 
its own judgment for that of the ju¬ 
ry in such case where there is evi¬ 
dence which taken in its most favor¬ 
able aspect for the injured party can 
support the verdict. 

U.S.—Spinney v. Philadelphia Coke 
Co., D.C.Pa., 158 P.Supp. 43, af¬ 
firmed, C.A., 253 F.2d 959. 

54. U.S.—Bartholomew v. Universe 
Tankships, Inc., D.C.IST.Y., 168 P. 
Supp. 153, affirmed, C.A., 263 P 2d 
437—Tomaine v. Pennsylvania R. 
Co., D.C.Pa, 144 P.Supp. 445—Con- 
ry V. Baltimore & O. R. Co., D.C. 
Pa., 112 F.Supp. 252, affirmed, C.A., 
209 F.2d 422. 

55. U.S.—^Reynolds v. Pegler, D.C.N. 
Y., 123 P.Supp. 36, affirmed, C.A., 
223 F.2d 429, certiorari denied 76 
S.Ct. 80, 350 U.S. 846. 100 L.Ed. 754. 

56. U.S.—’Reynolds v. Pegler, supra. 

57. U.S.—^Reynolds v. Pegler, supra. 

58. U.S.—Westmoreland Asbestos Co. 
V. Johns-Manville Corporation, C. 
C.A.N.Y., 136 P.2d 844. 

U. S. V. Kralmann, D.C.Ky., 3 P. 
R.D. 473. 

Sule held inapplicable where de¬ 
fendant moved for new trial on 
ground of newly discovered evidence 
and on ground that judgment was 
taken through surprise and for rea¬ 
sons beyond defendant's control. 

U.S.—Colonial Book Co. v. Amsco 
School Publications, D.C.N.Y., 48 P. 
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has affirmatively consented to the charge as given, 
a motion for a new trial on the ground of mistake, 
inadvertence, surprise, or inexcusable neglect of 
counsel in acquiescing in the charge is without 
merit.59 A new trial ordinarily will not be granted 
for surprise where it is improbable that a new trial 
will change the result.^ o 

Generally a new trial will not be granted merely 
because a party has, through some misconception 
of his rights, failed to develop his case as fully as he 
might have done.®i The failure of a party to call 
available witnesses to meet issues raised at the trial 
does not justify the reopening of the case after 
decision on the merits.®^ Federal Rules of Civil 
Procedure, 28 U.S.C.A., do not permit a litigant 
to seek a new trial on the ground that there existed 
evidence which the counsel who tried the case failed 
to present to the court because of his failure to 
evaluate it properly,or because he felt that suffi¬ 
cient testimony was adduced to establish the point 
desired without offering the evidence;®^ and a party 
who has lost a case tried on one theory is not en¬ 
titled to a new trial so that he can try it on another 
theory.65 Xhe inexcusable failure of defendant to 
avail himself of a fair and reasonable opportunity to 


present and establish a defense will afford no basis 
for a new trial on the ground of newly discovered 
evidence which through inadvertence and excusable 
neglect was not discovered before judgment®^ 
Moreover, it has been held that if the court has mis¬ 
taken the legal principles which should govern the 
decision of the controversy, the remedy lies in ap¬ 
peal rather than motion for new trial.^'^ 

Surprise during the trial, which ordinary prudence 
could not have guarded against, will not support a 
motion for new trial, in the absence of a motion for 
a continuance at the time of the alleged surprise;®^ 
and a new trial on the ground of surprise at evidence 
may be refused where the moving party has not exer¬ 
cised ordinary prudence before the trial to discover 
what the evidence would be.^^ A new trial will not 
be granted because of the admission of evidence 
claimed to be a surprise and prejudicial to the mov¬ 
ing party where he was given a reasonable oppor¬ 
tunity to rebut it but failed to do so.*^^ 

§ 1079. Newly Discovered Evidence 

Newly discovered evidence, material for the party 
applying, which he could not with reasonable diligence 
have discovered and produced at the trial, is a suffi- 


Supp. 794, affirmed, C.C.Au, 142 F.2d 
362. 

uristake as to damagfes 

Verdict of the jury should he set 
aside as to damages if it is manifest 
that verdict was result of mistake. 
U.S.—Conry v. Baltimore &, O. B. 
Co., B.C.Pa., 112 F.Supp. 252, af¬ 
firmed, C.A., 209 F.2d 423. 

59. XJ.S.—^Westmoreland Asbestos Co. 
V. Johns-Manville Corporation, C.C. 

A.K'.T., 136 F.2d 844. 

60. U.S.—^Atkinson v. Atkinson, C.C. 
A.Tex., 132 F.2d 917. 

61 . U.S.—Bronstein v. Pennsylvania 
R. R., D.C.Pa., S3 F.Supp. 716. 

B.C.—Campbell v. District of Colum¬ 
bia, D.C., 153 F.Supp. 730, affirmed 
254 F.2d 357, 103 U.S.App.D.C. 20. 
Pailure to counterclaim 

Where an insurer, in an action 
against it to recover on a fire policy, 
did not object to admission of evi¬ 
dence which it claimed gave it a 
right to counterclaim for a proper 
premium charge for an increased risk, 
and it could have counterclaimed for 
such additional premiums at any time 
prior to either original trial, or trial 
on rehearing, but failed to do so, in¬ 
surer would not, because of such 
delay in seeking such relief, be grant¬ 
ed a new trial to present such coun¬ 
terclaim. 

XJ.S.—^Jackson v. M.F.A. Mut. Ins. Co., 
D.C.Ark., 169 F.Supp. 638. 

62. U.S.—^Eastern Airlines v. U, S., 
D.C.Del., 110 F.Supp. 499. 


D.C.—Rue V. Feuz Const. Co., D.C., 
103 F.Supp. 499. 

63. U.S.—^Aerated Products Co. of 
Dos Angeles v. Aeration Processes, 
D.C.Cal., 95 F.Supp. 23. 

64. U.S.—Kaudenbush v. Baltimore 
& O. R. R., D.C.Pa., 65 F.Supp. 6. 

65. U.S.—Gearhart v. WSAZ, Inc., D. 

C. Ky., 150 F.Supp. 98, affirmed, C. 
A., 254 F.2d 242—^Popovitch v. Kas- 
perlik, D.C.Pa., 76 F.Supp. 233— 
Colonial Book Co. v. Amsco School 
Publications, D.C.K.Y., 48 F.Supp. 
794, affirmed, C.C.A., 142 F.2d 362. 

Washington v. General Motors 
Acceptance Corp., D.C.Pla., 19 F.R. 

D. 370—Teller v. Athens Stove 
Works, D.C.Tenn., 7 F.R.D. 88. 

D.C.—Rue V, Feuz Const. Co., 103 
F.Supp. 499. 

66. U.S.—^Norwich Union Fire Ins. 
Soc. Limited v. Glasser, C.A.Cal., 
224 P.2d 385. 

67. U.S.—Champion Spark Plug Co. 

V. Sanders, D.C.N.X., 63 F.Supp. 

345. 

68. U.S.—^Ruedy v. Town of White 
Salmon, D.C.Wash., 35 F.Supp. 130. 

Sxirprise at evidence 

(1) Insurer, in action against it to 
recover on a fire policy, was not enti¬ 
tled to new trial on the ground of 
surprise due to introduction of a pre¬ 
mium receipt, where insurer at the 
time of introduction of the receipt 
did not object, or request a continu¬ 
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ance in order to meet the new evi¬ 
dence. 

U.S.—Jackson v. M.P.A. Mut. Ins. Co , 
D.C.Ark., 169 F.Supp. 638. 

(2) Where plaintiff took his chanc¬ 
es on jury’s verdict after medical 
testimony had been offered on both 
sides without objection or request for 
a continuance, with respect to plain¬ 
tiff’s right to a new trial, defendant 
was not chargeable with plaintiff's 
surprise, if any, at medical testimony. 
U.S.—Dow V. Carnegie-Illinois Steel 
Corp., D.C.Pa., 70 F.Supp. 1016, re¬ 
versed on other grounds, C.C.A., 165 
F.2d 777. 

69. U.S —Martin v. Klein, D.C.Mass., 
172 F.Supp. 778. 

70. Opinion testimony 

U.S.—Taylor v. Monongahela Ry. Co., 
DC.Pa., 155 F.Supp. 601, affirmed, 

C. A., 256 F.2d 751. 

Variance with pre-trial statements 
In action for injuries sustained in a 
grade crossing accident, defendant 
was not entitled to new trial because 
proof adduced at trial with respect 
to number of stops made by plaintiff 
before entering the crossing was at 
variance with statements at the pre¬ 
trial conference, where defendant re¬ 
fused to avail itself of court’s offer 
for additional time to meet evidence, 
nor could defendant state whether it 
would change the defense as present¬ 
ed, were the case retried. 

XJ.S.—Sens v. Baltimore Sc O. R. Co., 

D. C.Pa., 149 F.Supp. 440. 
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dent ground for a new trial, but applications on this 
ground are not favored. 

In view of the Federal Rules of Civil Procedure, 
Rule 59 (c) and Rule 60 (b), 28 U.S.CA., which 
cover the right of a party to a new trial on this 
ground,^^ newly discovered evidence, material for 
the party applying, which he could not with reason¬ 
able diligence have discovered and produced at the 
trial, is a sufficient ground for a new trial.'^^ ^^New- 
ly discovered evidence”, within the principle stated, 
refers to evidence of facts existing at the time of the 
trial, of which the aggrieved party was excusably 
ignorant,'^^ and the fact that plaintiff who recovered 
judgment for cure and maintenance was continuous¬ 
ly employed since the trial does not constitute ‘‘newly 
discovered evidence.”'^^ A new trial may be war¬ 
ranted by newly discovered evidence of a fraud per¬ 
petrated on the jurisdiction of the court'^^ or by the 
recantation of a material witnessJ^ 

As discussed infra § 1100, the granting of a mo¬ 
tion for new trial on the ground of newly discovered 
evidence is generally a matter for the exercise of the 


discretion of the court. Applications on this ground 
are not favored."^The policy of law in having an 
end to litigation in most cases prevents the reopen¬ 
ing of a case because of after-occurring events, but 
a general exception exists where substantial justice 
requires a reopening and where the after-occurring 
event is of major importance in its impact on the 
case.*^^ The motion should be granted only where 
the circumstances show justification for departure 
from the usual procedure.*^® 

A new trial should not be allowed simply because 
after the verdict the losing party has come upon 
some witness or information theretofore unknown 
to him or his attorney.so Moreover, a motion based 
on the ground of newly discovered testimony is 
properly denied where the proffered testimony is 
based on a misconception of evidence previously 
given,SI or where the court is not satisfied that the 
alleged newly discovered evidence really exists.S2 
It is not sufficient merely that the existence of the 
evidence was not known to the parties or attorney 
at the time of the former trial.S3 


71. U.S.—^White Pine Copper Co. v. 
Continental Ins. Co., D.C.Mich., 166 
F.Supp. 148. 

72. XJ.S.—Lavlno v, Jamison, C,A. 
Cal., 230 F.2d 909—Phelan v. Mid¬ 
dle States Oil Corp., C.A.]Sr.Y., 210 
F.2d 360—^Prudential Ins. Co. of 
America v. Gilroy, C.C.A.Pla., 154 
F.2d 382. 

Rowlik V. Greenfield, D.C,Pa,, 87 
F.Supp. 997. 

Federal Deposit Ins. Corp. v. AI- 
ker, D.C.Pa., 18 F.R.D. 496, manda¬ 
mus granted, C.A., 234 F.2d 113. 
D.C.—^Di Giovanni v. Di Giovannan- 
tonio, 233 F.2d 26, 98 U.S.App.D.C. 
147. 

Newly discovered law as ground for 
motion for new trial see supra § 
1061. 

73. U.S.—State of Wash. v. U. S., C. 
A.Wash., 214 F.2d 33, certiorari de¬ 
nied 75 S.Ct. 86, 348 U.S. 862, 99 L. 
Ed. 679—U. S. V. Bronsen, C.C.A. 
Wash., 142 F.2d 232—Campbell v. 
ALmerican Foreign S. S. Corpora¬ 
tion, C.C.A.N.Y., 116 F.2d 926, cer¬ 
tiorari denied 61 S.Ct. 959, 313 U.S. 
573, 85 L.Ed. 1530. 

Eastern Air Dines v, U. S., D.C. 
Del., 110 F.Supp. 499. 

Held zLot newly discovered evidence 

(1) Testimony of witness, based 
on no more information as to the 
facts than that which was available 
to all the parties long before trial, 
was not newly discovered evidence 
and did not entitle insurer to new 
trial. 

U.S.—^White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 165 F. 
Supp. 148. 


(2) If present condition of tomato 
paste was inherent factor of goods 
at time of trial resulting in order 
denying condemnation of allegedly 
defective cans of such paste and such 
factor had not manifested itself un¬ 
til after trial, such condition was not 
newly discovered evidence which 
would warrant new trial in absence 
of showing that such inherent factor 
was diligently sought and excusably 
overlooked, and if present condition 
was a factor which occurred and was 
discovered after judgment then in no 
event could such condition be newly 
discovered evidence which would 
warrant new trial. 

U.S.—U. S. V. 449 Cases, More or 
Less, Containing Tomato Paste, D. 
C.N.Y., 113 F.Supp. 114. 

(3) Right of defendant as mother 
of plaintiff's husband to have brought 
action to annul marriage, in so far as 
it would be factor in determining 
measure or amount of damages which 
plaintiff could recover for alleged 
alienation of affections of plaintiffs 
husband by defendant, presented a 
legal question, and was not a fact, 
and was therefore not new evidence 
justifying granting defendant a new 
trial of action for alienation of af¬ 
fections of plaintiff's husband. 

U.S.—^Raske v, Raske, D.C.Minn., 92 
F.Supp. 348. 

Evidence created after trial 

(1) Theory of newly discovered ev¬ 
idence which authorizes new trial 
generally does not embrace evidence 
which is created after trial. 

U.S.—^Raske v. Raske, D.C.Minn., 92 
F.Supp. 348. 


(2) Fact that plaintiff’s husband 
obtained annulment of marriage after 
trial of plaintiff’s action against 
mother of plaintiff’s husband for 
alienation of affections of plaintiff’s 
husband was not newly discovered 
evidence which would justify grant¬ 
ing defendant a new trial of action 
for alienation of affections. 

U.S.—^Raske v. Basket supra. 

74. U.S.—Campbell v. American For¬ 
eign S. S. Corporation, C.C.A.N.Y,, 
116 F.2d 926, certiorari denied 61 
S.Ct. 959, 313 U.S. 573, 85 L.Ed. 
1530. 

75. U.S.—Greenwalt v. Tucker, C.C. 
Mo., 10 F. 884, 3 McCrary 460. 

76- U.S.—^Helene Curtis Industries v. 
Sales Affiliates, D.C.N.Y., 131 F. 
Supp. 119. 

77. U.S.—Scott V. Commissioner of 
Internal Revenue^ C.C.A.8, 117 F.2d 
36. 

78. U.S,—State of Wash. v. U. S., C. 
A.Wash., 214 F.2d 33, certiorari de¬ 
nied 75 S.Ct. 86, 348 U.S. 862, 99 
L.Ed. 679. 

79. D.C.—Rue v. Feuz Const. Co., D. 
C., 103 F.Supp. 499. 

80. U.S.—^Rowlik v. Greenfield, D.C. 
Pa„ 87 F.Supp. 997. 

81. U.S.—City of Mishawaka, Ind. v. 
Santucci Const. Co., C.A.Ind., 205 
F.2d 225. 

82. U.S.—Scott V. Commissioner of 
Internal Revenue, C.C-A.8, 117 F.2d 
36. 

83. U.S.—Stafford v. Roadway 
Transit Co., D.C.Pa., 73 F.Supp. 
468. 
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Evidence in fact newly discovered. In order to 
warrant the granting of a new trial, it must appear 
that the evidence is in fact newly discovered,that 
is, that it has been discovered since the trial,and 
that it was unknown at or before the trial and 
the motion will be denied where it appears that the 
moving party knew at the time of the trial of the 
existence of the witness and the nature of his testi¬ 
mony. ^ 7 

It is not, of itself, sufficient that the significance 
of the evidence was not known to the parties or at¬ 
torney at the time of the former trial it must be 
made to appear that the evidence proffered is newly 
discovered, and not merely the importance of it.^^ 
Subsequent discovery of the importance of evidence 
which was in the possession of applicant for new 
trial at the time of the trial does not entitle him 
to a new trial on the ground of newly discovered 

evidence.90 


§ 1080 . - Diligence 

Generally in order to warrant the granting of a new 
trial on the ground of newly discovered evidence, the 
evidence must be such as could not, by the use of rea¬ 
sonable diligence, have been discovered or obtained at 
the trial; and a new trial will not be granted for evi¬ 
dence which, with reasonable diligence, might have been 
produced at the trial. 

As a general rule, in order to warrant the grant- 
ing of a new trial on the ground of newly discovered 
evidence, the evidence must be such as could not, hy 
the use of reasonable diligence, have been discov¬ 
ered^^ or obtained at the trial and a new trial 
w'ill not be granted for newly discovered evidence 
which, with reasonable diligence, might have been 
discovered and produced at the trial.^S Thus the 
motion may be denied where the moving party has 
failed to exercise due diligence at all times in his 
efforts to secure the newly discovered evidence,^^ 
where the evidence was available in the place where 
the case was tried^s or by the use of reasonable 


84. XJ.S.—^English v. Mattson, C.A. 
Tex., 214 F.2d 406—^Arkansas-Mis- 
souri Power Corp. v. City of Rector, 
C.C.A.Ark., 164 F.2d 938—U. S. v. 
Bransen, C.C.A.Wasli., 142 F.2d 232 
—Kithcart v. Metropolitan Life 
Ins. Co., C.C.A.MO., 119 F.2d 497, 
certiorari denied U. S. ex rel. Kith- 
cart V. Gardner, 62 S.Ct. 793, 315 
U.S. 808, 86 L.Ed. 1207—Scott v. 
Commissioner of Internal Revenue, 

C. C.A.8, 117 F.2d 36. 

In re Highwood Cemetery Ass’n, 

D. C.Pa., 132 F.Supp. 636—^Ameri¬ 
can Elastics V. U. S., D.C.N.T., 84 
F.Supp. 198—Stafford v. Roadway 
Transit Co., D.C.Pa., 73 F.Supp. 458. 

Reed v. Kellerman, D.C.Pa., 2 F. 

R. D. 195. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 251 F.2d 385, 102 U. 

S. APP.D.C. 144. 

85. U.S.—^Arkansas-Missouri Power 
Corp. V. City of Rector, C.C.A.Ark., 
164 F.2d 938—^Kithcart v. Metro¬ 
politan Life Ins. Co., C.C.A.Mo., 119 
F.2d 497, certiorari denied U. S. ex 
rel. Kithcart v. Gardner, 62 S.Ct. 
793, 315 U.S. 808, 86 L.Ed. 1207. 

Eastern Air Lines v. U. S., D.C. 
Del., 110 F.Supp. 499—TemenofC v. 
Emery, D.C.Pa., 42 F.Supp. 179. 

86. U.S.—U. S. V. 72,71 Acres of 
Land, More or Less, Situate in 
Montgomery County, Md., D.C.Md., 
23 P.R.D. 635. 

87. U.S.—Reed v. Kellerman, D.C. 
Pa., 2 F.R.D. 195. 

88. U.S.—Stafford v. Roadway Trans¬ 
it Co., D.C.Pa., 73 F.Supp. 458. 

89- U.S.—Scott V. Commissioner of 
Internal Revenue, C.C.A8, 117 F.2d 
36. 

Aerated Products Co. of Los An¬ 
geles V. Aeration Processes, D.C. 
Cal., 95 F.Supp. 23. 


90. U.S.—^Martino v. Holzworth, C. 
C,A.Mo., 158 P.2d 845—U. S. v. 
Bransen, C.C.AWash, 142 P.2d 232. 

Aerated Products Co. of Los An¬ 
geles V. Aeration Processes, D.C. 
Cal,, 95 F.Supp. 23. 

91 . U.S.—Girault v. U. S., 135 P. 
Supp. 521, 133 Ct.CL 135—Moore v. 
RoseclifC Realty Corp., D.C.N.J., 88 
F.Supp. 956. 

U. S. V. 72.71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md., D.C.Md,, 23 F.R.D. 635. 

92. U.S.—English V. Mattson, C.A. 
Tex., 214 F.2d 406. 

Temenoff v. Emery, D.C.Pa., 42 F. 
Supp. 179. 

93. U.S.—Haugh v. Curlee, C.A.Fla., 
265 F.2d 130—^Jones v. Jones, CA. 
Or., 250 P.2d 454—Grant County 
Deposit Bank v. Greene, C.A.Ky., 
200 F.2d 835—^Brown v. Schwartz, 
C.C.A.Fla., 164 F.2d 151. 

White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—^In re Highwood Ceme¬ 
tery Ass’n, D.C.Pa,, 132 F.Supp. 636 
—^Lyon V. Reading Co., D.C.Pa., 83 
F.Supp. 332—Stafford v. Roadway 
Transit Co., D.C.Pa., 73 F.Supp. 458 
—^Raudenbush v. Baltimore & O. R. 
R., D.C.Pa., 65 F.Supp. 6. 

Bue diligence held lacking 

(1) Where unsuccessful litigant, 
which sought new trial on ground of 
proposed testimony of new witness, 
had known prior to trial the facts 
about which the witness would testi¬ 
fy, had known where he was, and 
had been given an opportunity by 
successful litigant to have witness 
available to testify by deposition. 
U.S.—^Eastern Air Lines v. U. S., D. 

C.Del., 110 F.Supp. 499. 

(2) Where over seven months had 
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elapsed between filing of action and 
date of trial, and four months had 
elapsed prior to judgment without 
production of new evidence and no 
new evidence was offered until after 
new counsel had been substituted by 
defendants at time when defendants 
had already had their day in court. 
U.S.—Pacific Contact Laboratories, 

l nc. V. Solex Laboratories, Inc., C. 
A.Cal., 209 P.2d 529, certiorari de¬ 
nied 75 S.Ct. 26, 348 U.S. 816, 99 
L.Ed. 643. 

(3) Where moving party made no 
effort to obtain continuance of trial 
to enable them to locate witness and 
procure his evidence. 

U.S.—Barrington v. Swanson, CA. 

Utah, 249 P.2d 640. 

Excuse for lack of diligence 

Failure of memory of one man, 
even if it could be considered on 
question whether such evidence 
could have been discovered with rea¬ 
sonable diligence in time to present 
it at trial, would not be sufficient ex¬ 
cuse for lack of diligence where oth¬ 
ers possessed the information. 

U.S.—General Electric Co. v. Minne- 
apolis-Honeywell Regulator Co., D. 
C.N.T., 35 F.Supp. 35, reversed on 
other grounds, C.CA., General Elec¬ 
tric Co. V. Minneapolis-Honey well 
Regulator Co., 118 F.2d 278. 

94. U.S.—Central Ry. Signal Co. v. 
Longden, CA-Ind., 194 F.2d 310— 
Rome Grader & Machinery Corpora¬ 
tion V. J. D. Adams Mfg. Co., C.C.A. 

l nd. , 136 F.2d 617—Aladdin Mfg. 
Co. V. Mantle Lamp Co. of Amer¬ 
ica, C.C.AI1L, 116 F,2d 708. 

95- U.S.—^Mayer v, Higgins, C.AN. 
Y., 208 F,2d 781—Brown v. 

Schwartz, C.C.AFla.. 164 F.2d 151 
—^Martino v. Holzworth, C.CA.Mo., 
158 F.2d 846. 
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diligence could have been available for use at the 
original triable where the failure to discover and 
use it can be attributed only to the moving party^s 
negligence,or where the degree of activity which 
led to the discovery of the evidence after the trial 
would have produced such evidence had the activity 
been exercised prior to the trial. 

Where, however, the judgment should be set aside 
to prevent a miscarriage of justice, the ends of jus¬ 
tice may require the granting of a new trial on the 
ground of newly discovered evidence even though 
proper diligence was not used to secure such evi¬ 
dence for use at the trial.^s 

§ 1081. - Materiality and Probable Ef¬ 

fect 

In order to warrant the granting of a new trial on 


the ground of newly discovered evidence, the evidence 
must be material to the issue involved and such as 
would probably change the result if offered on a new 
trial. 

In order to warrant the granting of a new trial 
on the ground of newly discovered evidence, the evi¬ 
dence must be material to the issues involved,^ and 
such, and of such nature, as that, if offered on a 
new trial, the newly discovered evidence would 
probably change the result^ in favor of the moving 
party.2 Accordingly the motion may be denied 
where the newly discovered evidence adds nothing 
essential to the evidence already received,^ or would 
not change,^ or probably change,^ or likely lead to 
a change in,^ the result, or where it is quite doubt¬ 
ful whether the newly discovered evidence would 
change the result.^ 


96. TJ.S.—^Mayer v. Higgins, C.A.H. 
Y., 208 F.2d 781—Pasotex Pipe Line 
Co. V. Murray. C.C.A.Tex., 168 F.2d 
661. 

Electric Pipe Line v. Fluid Sys¬ 
tems, D.C.Conn., 132 F.Supp. 123, 
affirmed, C.A., 231 F.2d 370—Moore 
V. Rosecliff Realty Corp., D.C.N.J., 
88 F.Supp. 956—Raudenbush v. 
Baltimore & O. R. R., D.C.Pa., 65 F. 
Supp. 6—Champion Spark Plug Co. 
V. Sanders, D.C.N.Y., 63 F.Supp. 345. 
Knowledge of circumstances 

Defendant who lost copyright in¬ 
fringement case was not entitled to 
new trial on ground of newly discov¬ 
ered evidence disclosing that plaintiff 
lost a similar case wherein infringe¬ 
ment of same copyright was involved, 
where defendant had knowledge of 
pending of the other case for some 
seven months prior to trial of defend¬ 
ant’s case. 

U.S.—Colonial Book Co. v. Amsco 
School Publications, D.C.N.T., 48 
F.Supp. 794, affirmed, C-C.A., 142 
F.2d 362. 

97. U.S.—Brown v. Schwartz, C-CwA. 
Fla., 164 F.2d 151. 

98. U.S.—U. S. V. Bransen, C-C.A. 
Wash.. 142 F.2d 232. 

Eastern Air Lines v. U. S., D.C. 
Del., 110 F.Supp. 499. 

99. U.S.—Ferrell v. Trailmobile, Inc., 
C.A.Tex., 223 F.2d 697. 

1. U.S.—^Arkansas-Missouri Power 
Corp. V. City of Rector, C.C.A.Ark., 
164 F.2d 938—^Kithcart v. Metro¬ 
politan Life Ins. Co., C.C.A.Mo., 119 
F.2d 497, certiorari denied U. S. ex 
rel. Kithcart v. Gardner, 62 S.Ct. 
793, 315 U.S. 808, 86 L.Ed. 1207. 

Byrne v. Matczak, D.C.Pa., 154 
F.Supp. 881, modified on other 
grounds, C.A., 254 F.2d 525, certio¬ 
rari denied 79 S.Ct, 24, 358 U.S. 
816, 3 L.Ed.2d 58 —Eastern Air 

Lines v. U. S., D.C.Del., 110 F.Supp. 
499—Pasquel v. Owen, D.C.Mo., 87 
F.Supp. 278, reversed on other 


grounds, C.A., 186 F.2d 263—Amer¬ 
ican Elastics V. U. S., D.C.N.T., 84 
F.Supp. 198. 

U. S. V. 72.71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md., D.C.Md., 23 F.R.D. 
636. 

2. U.S.—Fulenwider v. Wheeler, C.A. 
Fla., 262 P.2d 97—Helene Curtis 
Industries, Inc. v. Sales Affiliates, 
Inc., C.A.N.T., 233 F.2d 148, certio¬ 
rari denied 77 S.Ct. 101, 352 U.S. 
879, 1 L.Ed.2d 80, rehearing denied 
77 S.Ct. 260, 352 U.S. 945, 1 L Ed.2d 
240—^Kansas City Southern Ry. Co. 
V. Cagle, C.A.OkL, 229 F.2d 12, cer¬ 
tiorari denied 76 S.Ct. 697, 351 U.S. 
908, 100 L.Ed. 1443—Hillside 

Amusement Co. v. Warner Bros. 
Pictures Distributing Corp., C.A. 
K.T., 224 P.2d 629—Davis v. Yellow 
Cab Co. of St. Petersburg, C.A. 
Fla., 220 F.2d 790—English v. Matt¬ 
son, C.A.Tex., 214 F.2d 406—Rogers 
V. U. S. Lines, C.A.Pa., 205 P.2d 57, 
reversed on other grounds 74 S.Ct. 
849, 347 U.S. 984, 98 L.Ed. 1120 
—^Arkansas-Missouri Power Corp. 
V, City of Rector, C.C.A-Ark., 164 
F.2d 938—U. S. v. Bransen, C.C.A. 
Wash., 142 F.2d 232—Rome Grader 
& Machinery Corporation v. J. D. 
Adams Mfg. Co., C.C.A.Ind., 135 F. 
2d 617—^Kithcart v. Metropolitan 
Life Ins. Co., C.C.A.Mo., 119 F.2d 
497, certiorari denied U. S. ex rel. 
Kithcart v. Gardner, 62 S.Ct. 793, 
315 U.S. 808, 86 L.Ed. 1207—Irvin 
V. Buick Motor Co., C.C.A.Mo., 88 F. 
2d 947. 

Marchant v. American Airlines, 
Inc., D.C.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612—^In re 
High wood Cemetery Ass'n, D.C.Pa., 
132 F.Supp. 636—Helene Curtis In¬ 
dustries V. Sales Affiliates, D.C.N. 
Y., 131 F.Supp. 119—Eastern Air 
Lines v. U. S., D.C.Del., 110 F.Supp. 
499—Pioneer Paper Stock Co. v. 
Miller Transport Co., D.C.N".J., 109 
F.Supp. 502—Stafford v. Roadway 
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Transit Co., D.C.Pa, 73 F.Supp. 458 
—Temenoff v. Emery, D.C.Pa., 42 
F.Supp. 179. 

3. U.S.—^U, S. V. 72.71 Acres of Land, 
More or Less, Situate in Montgom¬ 
ery County, D.C.Md., 23 FR.D. 635. 

4. U.S.—Price v. Greenway, C.C.A. 
N.J., 167 P.2d 196. 

Lawrenson v. Chas. Kurz & Co., 
D.C.Pa., 91 F.Supp. 1000—Rowlik 
V. Greenfield, D.C.Pa., 87 F.Supp. 
997. 

Evidence held of insufficient mo¬ 
ment to warrant setting aside ver¬ 
dict and granting new trial. 

U.S.—Frierson v. McIntyre, D.C.Ya., 
151 F.Supp. 5. 

5. U.S.—Haugh v. Curlee, C.A.Fla., 
265 F.2d 130—Barrington v. Swan¬ 
son, C.A.Utah, 249 F.2d 640—Pekin 
Warehouse Co. v. Parnell Co., C.A. 
Mo., 242 P.2d 166—Pacific Contact 
Laboratories, Inc. v. Solex Labora¬ 
tories, Inc., C.A.Cal., 209 P.2d 529, 
certiorari denied 75 S.Ct. 26, 348 
U.S. 816, 99 L.Ed. 643—Brown v. 
Schwartz, C.C.A.Fla., 164 F.2d 151. 

Electric Pipe Line v. Fluid Sys¬ 
tems, D.C.Conn., 132 F.Supp. 123, af¬ 
firmed, C.A., 231 F.2d 370—^Ameri¬ 
can Elastics V. U. S., D.C.N'.Y., 84 
F.Supp. 198. 

Reed v. Kellerman, D.C.Pa., 2 F. 

R. D. 195. 

6. U.S.—Phillips V. Employers Mut. 
Liability Ins. Co. of Wis., C.A.Tex 
239 F.2d 79. 

Martin v. Klein, D.C.Mass., 172 
F.Supp. 778—Marchant v. American 
Airlines, Inc., D.C.R.L, 146 F.Supp. 
612, affirmed, C.A., 249 F.2d 612. 

7. U.S.—International Bureau v. 
Bethlehem Steel Co., C.A.N.Y., 192 
F.2d 304. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 251 F.2d 386, 102 U. 

S. APP.D.C. 144. 

8. U.S.—^Fisher Studio, Inc. v. 
Loew's Inc., C.A.N.Y., 232 F.2d 199,. 
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Competency and relevancy of newly discovered 
evidence. Newly discovered evidence, in order to 
move a court in granting a new trial, must be com¬ 
petent and relevant to the issues.® A new trial 
should not be granted on the ground of newly dis¬ 
covered evidence unless the alleged new evidence is 
admissible in support of the issues,and will not 
be granted where the evidence is manifestly incom¬ 
petent and inadmissible.^^ 

Cumulative evidence. Generally a new trial will 
not be granted for newly discovered evidence cumu¬ 
lative of that offered by applicant at the trial,^® or 
which is merely corroborative of evidence of wit¬ 
nesses who testified at the trial.^® Newly discovered 
evidence which would merely accentuate the conflict 


in the testimony is insufficient to warrant a new 
trial.i^ 

Impeaching or contradictory evidence. Newly dis¬ 
covered evidence which tends merely to affect the 
weight and credibility of other evidence does not 
constitute a proper basis for a new trial.^S Ordi¬ 
narily a new trial will not be granted for newly 
discovered evidence to impeach, contradict, or dis¬ 
credit a witness,unless it clearly appears that 
harmful error occurred at the trial.^'^ It certainly 
cannot be said as a matter of law that a new trial 
ought to be granted whenever an affidavit is made 
that testimony used against the losing party at the 
trial or in a related proceeding was perjured.^S 


C. NEW TRIAL ON COURT’S OWN INITIATIVE 


§ 1082. In General 

Under the Federal Rules of Civil Procedure, the 
court may, of its own initiative, order a new trial, and 


may do so for a reason wholly different from the reason 
assigned by a movant. 

Under the Federal Rules of Civil Procedure, Rule 


certiorari denied 77 S.Ct. 56, 352 
XJ.S. 836, 1 L,.Ed.2d 55. 

9. U S.—Irvin v. Buick Motor Co., 
C.C.A.Mo., 88 P.2d 947. 

Pioneer Paper Stock v. Miller 
Transport Co., D.C.N.J., 109 P.Supp. 
502. 

10. U.S.—Murdock v. U. S., C.C.A. 
Ark., 160 F.2d 358. 

11. XJ.S.—Good Holding Co. v. Bos¬ 
well, C.A.Pla., 173 P.2d 395, cer¬ 
tiorari denied 70 S.Ct. 55, 338 XJ.S. 
815, 94 L.Ed. 493. 

12. XJ.S.—Roberts v. Sawyer, C.A. 
Okl., 252 F.2d 286—^Davis v. Yel¬ 
low Cab Co. of St. Petersburg, 

C. A.Fla., 220 F.2d 790—^English v. 
Mattson, C.A.Tex., 214 F.2d 406— 
Rogers v. XJ. S. Lines, C.A.Pa., 205 
p.2d 57, reversed on other grounds 
74 S.Ct. 849, 347 U.S. 984, 98 L.Ed. 
1120—^Pasotex Pipe Line Co. v. 
Murray, C.C.A.Tex., 168 P.2d 661— 
Arkansas-Missouri Power Corp. 
V. City of Rector, C.C.A.Ark., 164 
P.2d 938—^Kithcart v. Metropolitan 
Life Ins. Co., C.C.A.Mo., 119 F.2d 
497, certiorari denied XJ. S. ex rel. 
Kithcart v. Gardner, 62 S.Ct. 793, 
315 XJ.S. 808, 86 L.Ed. 1207. 

Helene Curtis Industries v. Sales 
Affiliates, D.C.lSr.Y., 131 P.Supp. 119 
—Runnels v. City of Douglas, D.C. 
Alaska, 124 P.Supp. 657—Eastern 
Air Lines v. XJ. S., D.C.Del., 110 F. 
Supp. 499—^Pioneer Paper Stock Co. 
V. Miller Transport Co., D.C.N.J., 
109 P.Supp. 502—^Raske v. Raske, 

D. C.Minn., 92 P.Supp. 348—^Moore 
V. RoseclifC Realty Corp., D.C.NJ., 
88 P.Supp. 966—Stafford v. Road¬ 
way Transit Co., D.C.Pa., 73 P.Supp. 
458—Ramsay v, XJ. S., D.C.Pla., 72 
P.Supp. 613—Temenoff v. Emery, 
D.C.Pa., 42 P.Supp. 179. 


XJ. S. V. 72.71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md., D.C.Md., 23 F.R.D. 635 
—Reed v. Kellerman, D.C.Pa., 2 P. 
R.D. 195. 

13. XJ.S.—^P. W. Woolworth Co. v. 
Seckinger, C.C.A.La., 125 P.2d 97. 

Raudenbush v. Baltimore & O. 

R. R., D.C.Pa., 65 P.Supp. 6—Tem¬ 
enoff V. Emery, D.C.Pa., 42 P.Supp. 
179. 

14. XJ.S.—Runnels v. City of Doug¬ 
las, Alaska, D.C.Alaska, 124 P.Supp. 
657. 

15. XJ.S.—Grant County Deposit 
Bank v. Greene, C.A.Ky., 200 F.2d 
835—Anderson v. Tway, C.C-A.Ky., 
143 P.2d 95, certiorari denied 65 S. 
Ct. 865. 324 U.S. 861, 89 L.Ed. 1418. 

Marchant v. American Airlines, 
Inc., DCR.I., 146 P.Supp. 612, af¬ 
firmed, C.A., 249 F.2d 612. 

16. U.S.—^N.L.R.B. V. Sunrise Lum¬ 
ber & Trim Corp., C.A.2, 241 P.2d 
620, certiorari denied 78 S.Ct. 22, 
355 XJ.S. 818, 2 L.Ed.2d 34—Phillips 
V. Employers Mut. Liability Ins. 
Co. of Wis., C.A.Tex., 239 P.2d 79 
—Helene Curtis Industries, Inc. v. 
Sales Affiliates, Inc., C.A.]Sr.T., 233 
F.2d 148, certiorari denied 77 S.Ct. 
101, 352 U.S. 879, 1 L.Ed.2d 80, re¬ 
hearing denied 77 S.Ct. 260, 352 U. 

S. 945, 1 L.Bd.2d 240—Sowder v. 
Waray Oil Corp., C.A.Okl., 231 P. 
2d 9—Davis v. Yellow Cab Co. of 
St. Petersburg, C.A.Fla., 220 P.2d 
790—^English v. Mattson, C.A.Tex., 
214 F.2d 406—Good Holding Co. v. 
Boswell, C.A.Fla., 173 F.2d 395, cer¬ 
tiorari denied 70 S.Ct. 55, 338 U.S. 
815, 94 L.Ed. 493—Arkansas-Mis¬ 
souri Power Corp. v. City of Rector, 
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C.C.A.Ark., 164 P.2d 938—Brown v. 
Schwartz. C.C.A Fla., 164 F.2d 151 
—Anderson v. Tway, C.C.A.Ky., 143 
P.2d 95, certiorari denied 65 S.Ct. 
865, 324 U.S. 861, 89 L Ed. 1418 
—P. W. Woolworth Co. v. Seck¬ 
inger, C.C.ALa, 125 P.2d 97—Kith- 
cart V. Metropolitan Life Ins. Co., 
C.C.A.MO., 119 F.2d 497, certiorari 
denied U. S. ex rel. Kithcart v. 
Gardner, 62 S.Ct. 793, 315 U.S. 808, 
86 L.Ed. 1207. 

Baird v. Aluminum Seal Co., D.C. 
Pa., 149 P.Supp. 874, affirmed, C.A., 
250 F.2d 595—Helene Curtis Indus¬ 
tries V. Sales Affiliates, D.C.N.Y., 
131 P.Supp. 119—Runnels v. City of 
Douglas, Alaska, D C.Alaska, 124 
P.Supp. 657—Stafford v. Roadway 
Transit Co., D.C.Pa., 73 P.Supp. 458 
—Raudenbush v. Baltimore & O. R. 

R. , D.C.Pa., 65 P.Supp. 6—Temenoff 
V. Emery, D C.Pa., 42 P.Supp. 179. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 251 P.2d 385, 102 U. 

S. APP.D.C. 144. 

Movant’s witnesses 

Generally, in absence of unusual or 
extraordinary circumstances, trial 
court will not grant a new trial on 
newly discovered evidence which is 
intended to discredit or impeach, or 
has effect of discrediting or impeach¬ 
ing, testimony of movanUs witnesses 
in original trial. 

U.S.—Baruch v. Beech Aircraft Corp., 
C.A.Kan., 172 F.2d 445. 

17. U.S.—^First Camden Kat. Bank & 
Trust Co. V. J. R. Watkins Co., D. 
C.Pa., 36 P.Supp. 416, reversed on 
other grounds, C.C.A., 122 P.2d 826. 

18. U.S,—^English v. Mattson, C.A 
Tex., 214 P.2d 406—Glade v. Allied 
Electric Products, C.C.A.I11., 135 F. 
2d 590. 
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59(d), 28 U.S.C.A,, the court may, of its own initia¬ 
tive, not later than ten days after entry of judgment, 
order a new trial,and it may do so for a reason 
wholly different from the reason assigned by a 
movant^® Even though a motion for a new trial is 
lodged within ten days after entry of the judgment, 
the granting of a new trial on a ground not men¬ 
tioned in the motion is to be treated as action taken 
by the court on its own initiative."^ Although re- 
•citing that the motion of plaintiff for a new trial was 
granted, an order must be considered only as action 
taken by the court on its own initiative where plain¬ 
tiff made no motion for a new triaL^^ 

Specification of grounds. The Rule requires the 
"Court to specify the grounds for granting a new 
trial,23 and an order of the court on its own initiative 
is fatally ineffective to grant a new trial if it fails to 
specify the grounds 42 ^ Where the failure to set 


forth or specify the grounds was not due to clerical 
mistake or oversight on the part of the clerk, in the 
complete absence of any statement of the trial court 
that the deficiency in the original order was due to 
inadvertence, oversight, or omission, the order can¬ 
not be effectively amended some months later to 
state the grounds for granting a new trial.25 

§ 1083. Time for Order 

The granting of a new trial fay the court on its own 
initiative must fae within the time stated in the Rule 
authorizing the procedure or not at all. 

The Federal Rules of Civil Procedure, Rule 59 
(d), 28 U.S.C.A., authorizes the court not later than 
ten days after entry of judgment to grant a new trial 
on its own initiative; and it follows that the grant¬ 
ing of a new trial under this provision must be with¬ 
in the time stated in the Rule or not at all.26 The 


19. U.S,—^Altrichter v. Shell Oil Co., 
C.A.Mmn., 263 F,2d 377—Pruitt v. 
Hardware Dealers Mut. Fire Ins. 
Co.. C.C.A.Ga., 112 F.2d 140. fol¬ 
lowed in Pruitt v. Caledonian Ins. 
Co., 112 P.2d 574, and Pruitt v. 
Hardware Mut, Fire Ins. Co, of 
Minnesota, Minneapolis, Minn., 112 
F.2d 574. 

Schoenfelt v. Pennsylvania R. 
Co., D.C.N.Y., 69 F.Supp. 728. 

Burton v. Weyerhaeuser Timber 
Co., D.C.Or., 1 F.R.D. 571. 

Under former practice trial judge 
was charged with duty of granting 
new trial in jury case where in his 
opinion it went unjustly and injuri¬ 
ously out of bounds, and could do so, 
even though no objection was made 
and no exception was taken, where 
error was so great that justice re¬ 
quired that it should be corrected. 
U.S.—^Maryland Casualty Co. v. Reid, 
C.aA.Tex., 76 F.2d 30. 

Sole inapplicable to motion made by- 
party 

<1) Federal Rule of Civil Proce¬ 
dure providing that not later than ten 
days after entry of judgment, court, 
of its own initiative, may order a new 
trial for any reason for which it 
might have granted new trial on mo¬ 
tion of a party, was irrelevant, where 
court did not order a new trial of its 
own initiative but on motion of one 
of the parties. 

D.C.—Blaine v. Peters, 194 P.2d 887, 
90 U.S.App.D.C. 207. 

<2) Rule as to granting of new tri¬ 
al by court on its own initiative could 
not support argument that trial court 
in hearing and acting on oral motion 
of party for new trial exercised its 
right, power, and discretion, under 
Rule. 

U.S.—Fine v. Paramount Pictures, 
C.A.nL, 181 F.2d 300. 


I 3 L action for declaratory judgment, 

where jury was used to decide limited 
facts, if district judge felt that jury 
was unjustified in its conclusions on 
questions submitted to them, he could 
set aside their findings without wait¬ 
ing until a motion for new trial w'as 
made. 

U.S.—Cole V, Lfoew’s Incorporated, D. 
C.Cal,, 8 P.R.D. 508, reversed on 
other grounds, C.A., 185 P.2d 641, 
certiorari denied 71 S.Ct. 570, 340 
U.S. 954, 95 L.Ed. 688. 

20. D.C.—Freid v. McGrath, 133 F. 
2d 350, 76 U.S.App.D.C. 388, man¬ 
date recalled 136 F.2d 833, 77 U.S. 
App.D.C. 385. 

21. U.S.—^National Farmers Union 
Auto. & Cas. Co. V. Wood, C.A.Colo., 
207 F.2d 659—^Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, certio¬ 
rari denied 73 S.Ct. 388, 344 U.S. 
921, 97 Lr.Ed. 710—Bailey v. Slentz, 

C. A.E:an., 189 F.2d 406. 

D.C.—Freid v. McGrath, 133 F.2d 350, 
76 U S.App.D.C. 388, mandate re¬ 
called 135 P.2d 833, 77 U.S-App.D.C. 
385. 

22. U.S.—^National Farmers Union 
Auto. & Cas. Co. V. Wood, C.A. 
Colo., 207 F.2d 659. 

23. U.S.—^Fine v. Paramount Pic¬ 
tures, C.A.I11., 181 P.2d 300. 

D.C.—Freid v. McGrath, 133 F.2d 
350, 76 U.S.APP.D.G. 388, mandate 
recalled 135 F.2d 833, 77 U.SJLpp. 

D. C. 385. 

Reason for requirement is that the 
supreme court under exceptional cir¬ 
cumstances may grant a review of 
the order. 

U.S.—Youdan v. Majestic Hotel Man¬ 
agement Corporation, C.C.A.I11., 125 
F.2d 16. 

24. U.S.—^National Farmers Union 
Auto. & Cas. Co. V. Wood, C.A.C 0 I 0 ., 
207 F.2d 659. 


25. U.S.—^National Farmers Union 
Auto. & Cas. Co. V. Wood, supra. 

26. U.S.—National Farmers Union 
Auto. & Cas. Co. V. Wood, C.A.Colo., 
207 F.2d 659—Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, cer¬ 
tiorari denied 73 S.Ct. 388, 344 U.S. 
921, 97 L.Ed. 710—Bailey v. Slentz, 

C. A.Kan., 189 P.2d 406—Thomas v. 
Hunter, C.A.Kan., 173 F.2d 810— 
Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill P.2d 140, 
certiorari denied Cashman v. 
Marshall’s Auto Supply, 61 S.Ct. 26, 
311 U.S. 667, 85 L.Ed. 428. 

Greenwood v. Greenwood, D.C. 
Pa., 16 F.R.D. 366, appeal dismiss¬ 
ed, C.A., 224 F.2d 318. 

D.C.—Jackson v. Wilson Trucking 
Corp., 243 F.2d 212, 100 U.S.App. 

D. C. 106—Freid v. McGrath, 133 F. 
2d 350, 76 U.S App.D.C. 388. man¬ 
date recalled 135 F.2d 833, 77 U.S. 
App.D.C. 385. 

SuTbstitut© judge 

Within the Federal Rules of Civil 
Procedure, Rule 63, 28 U.S.C.A., pro¬ 
viding that if substitute judge “is 
satisfied that he cannot perform du¬ 
ties of trial judge because he did not 
preside at trial or for any other rea¬ 
son, he may in his discretion grant a 
new trial,’’ the quoted phrase does not 
include those reasons for new trial 
which might occur to mind of substi¬ 
tute judge many months after case 
was tried. 

U.S.—^Patton V. Baltimore & O. R. Co., 
D.C.Pa., 120 F.Supp. 659, affirmed, 
C.A., 214 F.2d 129. 

Order not on court^s own initiative 
Motion for new trial on ground 
that verdict was against weight of 
evidence, newly discovered evidence 
and misconduct of jury, filed within 
ten-day period provided by Federal 
Rules of Civil Procedure was not sub¬ 
ject to objection that motion, when 
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seasonable serving of a motion for a new trial does 
not operate to extend the time within which the 
trial court could act on its own initiative.^Where 
the time in which the court may grant a new trial 
on its own initiative has elapsed, a new trial cannot 
be granted except on a ground stated in the motion 
therefor, and questions not raised therein cannot 
be considered.2S Where the undisputed evidence 
showed minimum damages greatly in excess of those 
awarded, and plaintiff made a timely motion for 
a new trial on the sole issue of inadequacy of dam¬ 
ages, but a retrial of the damage issue alone would 
have been grossly unfair to defendant, the court 
has jurisdiction to grant a new trial on the issues 
both of liability and damages, even though such 
order was made after the period prescribed for the 
granting of a new trial on the court’s own initia- 
tive.2^ 


When a trial court concludes that a proper basis 
exists for granting a timely, well-grounded motion 
for judgment notwithstanding the verdict, it has a 
discretion to grant the lesser relief and to order a 
new trial if justice would thereby better be served. 
This is so even though no motion for a new trial 
has been filed,and even though ten days have 
elapsed since the entry of judgment but such 
discretion comes into being only when the record 
is such that the entry of judgment notwithstanding 
the verdict would be warranted.^® An entirely dif¬ 
ferent situation pertains when the motion for judg¬ 
ment notwithstanding the verdict, although timely, 
cannot be granted, as where the verdict could not 
have been directedsuch case is governed by Rule 
59 (b) and 59 (d) requiring a motion for new trial 
to be served not later than, and permitting the court 
of its own initiative to order new trial within, ten 
days after judgment.^^ 


D. PROCEEDINGS TO PROCURE IN GENERAL 


§ 1084. In General 

A proceeding to obtain a new trial must be taken 
by motjon which may not ordinarily be made by one 
not a party to the action or one without a real interest 
therein. 

The Federal Rules of Civil Procedure, Rule 59 
(b), 28 U.S.C.A., providing that a motion for a new 
trial shall be served not later than ten days after en¬ 
try of judgment requires that the proceeding to ob¬ 
tain a new trial shall be taken by motion.^® Such 
a motion may not ordinarily be made by one not a 
party to the action or one withont a real interest 


therein. 

Stay of execution. Under the Federal Rules of 
Civil Procedure, Rule 62 (b), in its discretion and on 
such conditions for the security of the adverse party 
as are proper, the court may stay the execution of, 
or any proceeding to enforce, a judgment pending 
the disposition of a motion for a new trial.^s A 
stay of execution is not a matter of right, but is 
purely discretionary and intended only for the pur¬ 
pose of holding the rights of the parties in statu 
quo pending steps for new trial.It is properly 
granted by a district judge where another judge, be- 


granted, was not on ground set forth 
in motion, where explanations by 
court that motion was granted be¬ 
cause of misgivings whether jury 
acted understandably in negative an¬ 
swer to special issue was merely ex¬ 
pression of opinion by court of reason 
as to why it thought jury had found 
verdict contrary to greater weight of 
evidence. 

U.S.—Citizens Nat. Bank of Lubbock 
V. Speer, C.A.Tex., 220 F.2d 889. 

27. U.S.—^Marshall’s U. S. Auto Sup¬ 
ply V. Cashman, aC.A.ICan., Ill F. 
2d 140, certiorari denied 61 S.Ct. 26, 
311 U.S. 667, 85 L.Ed. 428. 

Marks v. Philadelphia Wholesale 
Drug Co., D.C.Pa., 125 F.Supp. 369. 

McDonald v. Dykes, D.C.Pa., 6 
F.R.D. 669, affirmed, C.C.A., 163 F. 
2d 828. 

28. U.S.—Johnson v. Joseph Schlitz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, affirmed Jos. Schlitz Brewing 
Co. V. Johnson, C.C.A.Tenn., 123 F. 
2d 1016. 


29. U.S.—Grimm v. California 

Spray-Chemical Corp., C.A.Cal., 264 
F,2d 145, 

30. D.C.—Jackson v. Wilson Truck¬ 
ing Corp., 243 F.2d 212, 100 U.S. 
App.D.C. 106. 

31. D.C.—^Jackson v. Wilson Truck¬ 
ing Corp., supra. 

32. D.C.—Jackson v. Wilson Truck¬ 
ing Corp., supra. 

33 . D.C.—Jackson v. Wilson Truck¬ 
ing Corp., supra. 

34. D.C.—^Jackson v. Wilson Truck¬ 
ing Corp., supra. 

35 . D.C.—Jackson v. Wilson Truck¬ 
ing Corp., supra. 

36. U.S.—^Taylor v. Reading Co., D. 
C.Pa., 83 F.Supp. 804. 

Alcaro v. Jean Jordeau, Inc., D.C. 
N.J., 3 F.R.D. 61, reversed on oth¬ 
er grounds, C.C.A., 138 F.2d 767. 

37. U.S.—Calhoun County, Fla., v. 
Roberts, C.C.A.Fla., 137 F.2d 130. 

United States 

A motion for a rehearing by dis¬ 
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trict attorney pursuant to authoriza¬ 
tion by attorney general in action to 
which the United States was not a 
party would not be allowed if the 
motion was not to protect a real in¬ 
terest of the United States, or if it 
raised technical objections to the do¬ 
ing of equity and justice. 

U.S.—Calhoun County, Fla., v. Rob¬ 
erts, supra. 

38. U.S.—Saikevicz v. Blazo, D.C. 
Mass., 7 F.R.D, 114. 

39. U.S.—^In re Bowman, D.C.Cal., 
24 F.Supp. 381, appeal dismissed, 
C.C.A., 118 F.2d 742, reversed on 
other grounds Bowman v. Loper- 
no, 61 S.Ct. 201, 311 U.S. 262, 85 L. 
Ed. 177, mandate conformed to, 
C.C.A., In re Bowman, 118 F.2d 742. 
Under former statute providing 

that, if a motion for new trial is filed, 
the stay previously given shall be 
further stayed, the phrase “further 
stayed’* is predicated on a prior stay 
which had been given. 

U.S.—^In re Bowman, supra. 
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fore whom the motion was scheduled for hearing*, 
was unable to hear it due to illness.'^® 

§ 1085, Time for Motion 

The provision of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., which requires a motion for a new 
trial to be served not later than ten days after entry of 
judgment is mandatory, and a motion filed and served 
too late must be denied. 

While a motion for a new trial may be made by 


plaintiff after the awarding of a nonsuit or its equiv¬ 
alent,and may be entertained by the court after 
judgment has been entered,the Federal Rules of 
Civil Procedure, Rule 59 (b), 28 U.S.C.A. which 
requires a motion for a new trial to be served not 
later than ten days after the entry of the judgment, 
is mandatory and a motion filed and served too 
late must be denied.'^^ The limitation period is not 
dependent on service of notice of entry of judg- 


40. U.S.—Saikevicz v. Blazo, I>.C. 
Mass., 7 P.R.D. 114. 

41. U.S.—Southwell v. Robertson, D. 
C.Pa., 27 F.Supp. 944. 

42. U.S.—Burns v. Yanos, D.C.Pa., 
17 F.R.D. 391, affirmed, C.A., 232 F. 
2d 929. 

43. U.S.—Heikkila v. Barber, D.C. 
Cal., 164 F.Supp. 587—Earle v. U. 
S., D.C.N.Y., 152 F.Supp. 554. 

John E. Smith’s Sons Co. v, Lat- 
timer Foundry & Mach. Co., D.C. 
Pa., 19 F.R.D. 379, affirmed, C.A., 
239 F.2d 815. 

Entertainment, under Rule authoriz¬ 
ing relief from judgment or order, 
of motion for new trial which is 
untimely under Rule 59 (b) see in¬ 
fra § 1086, 

Time for order of court on own ini¬ 
tiative granting new trial see su¬ 
pra § 1083. 

trader Rale prior to amendmeat 

(1) Under Rule 59 (b) prior to 
1948 amendment, which eliminated 
provision authorizing motion on 
ground of newly discovered evidence 
to be made at any time before the 
expiration of the time for appeal 
with leave of court obtained on no¬ 
tice and hearing and on a showing 
of due diligence, a motion for new 
trial could be made as a matter of 
right only within ten days from en¬ 
try of judgment. After that no mo¬ 
tion for a new trial could be made 
except on leave of court, and such 
leave of court was required to be 
actually secured within the time for 
appeal. After expiration of the time 
for appeal, the court was without 
jurisdiction to grant leave to file a 
motion for a new trial. 

U.S.—^Abruzzino v. National Union 
Fire Ins. Co., D.C.W.Va., 35 F.Supp. 
925. 

(2) Maximum time within which 
motion for new trial on ground of 
newly discovered evidence could be 
made was coterminous with expira¬ 
tion of time for appeal. 

D.C.—Checker Cab Co. v. Markland, 
142 F.2d 95, 79 U.S.App.D.C. 39. 

(3) Time within which an appeal 
could be taken limited the time to 
adduce newly discovered evidence in 
the district court. 

U.S,—Chicago & W. I. R. Co. v. Chi¬ 


cago & E. R. Co., C.CA.Ill., 140 F. 
2d 130. 

Motion ostensibly to resettle 

In employer’s action against for¬ 
mer employee for disclosing trade 
secrets in violation of contract, em¬ 
ployee’s motion ostensibly seeking to 
resettle interlocutory judgment for 
employer on claim by employee that 
contract was illegal should have 
been made, if appropriate at all, as 
motion for new trial, within ten-day 
period under Rule 59 (b). 

U.S.—Conmar Products Corp. v. Tib- 
ony, D.C.N.T., 63 F.Supp. 372. 

Under former practice, in action at 
law, district court had power and ju¬ 
risdiction, within the term, to grant 
new trial for usual reasons contained 
in new trial motion, although mo¬ 
tion, filed timely, had not been set 
down for hearing within time re¬ 
quired by district court rule, since 
such local rule could be dispensed 
with by trial court to advance jus¬ 
tice in special case. 

U.S.—In re Walsh, C.C.A.Fla., 69 F. 
2d 971. 

Irregularities in selecting jury 

Motion alleging irregularities on 
part of certain officers in selecting 
jury should be made before or at 
time of trial, but if not so made, 
should be made within ten days aft¬ 
er entry of judgment. 

U.S.—Tracy v. Terminal R. Ass’n of 
St. Louis, C.A,Mo., 170 F.2d 635. 

Time of entry of judgment 

Where court at end of argument 
stated that action was dismissed and 
by an order submitted by clerk dated 
on such date it was adjudged that 
defendant had judgment against 
plaintiff and such order was entered 
in civil docket on that date, notwith¬ 
standing fact that court entered find¬ 
ings of fact and conclusions of law 
some six days later and thereafter 
judgment was docketed dismissing 
action, for purposes for determin¬ 
ing when ten-day period for filing 
motion for new trial commenced, 
judgment would be held to have been 
entered as of first date on which it 
was noted in the civil docket. 

U.S.—Sternstein v. Italia-Societa Per 
Azioni Di Navigazioni-Genoa, D.C. 
N.T., 23 P.R.D. 305, 
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Motion held timely 

D.C.—Di Giovanni v. Di Giovannan- 
tonio, 233 P.2d 26, 98 U.S.App D.C. 
147. 

44. U.S.—^Principale v. Associated 
Gas & Elec. Co., C.A.N.T., 192 F. 
2d 1016, certiorari denied 72 S Ct. 
1034, 343 U.S. 942, 96 L.Ed. 1347. 

Sternstein v. Italia-Societa Per 
Azioni Di Navigazioni-Genoa, D.C. 
N.Y., 23 F.R.D. 305—^U. S. V. Erie 
County, D.CN.Y., 8 F.R.D. 493— 
Boro Hall Corp. v. General Motors 
Corp., D.C.N.Y., 6 F.R.D. 539. 

D.C.—Checker Cab Co. v. Markland, 
142 F.2d 95, 79 U.S.App.D.C. 39. 

Clark V. Lansburgh & Bro, 38 F. 
Supp. 729, affirmed 127 F.2d 331, 
75 U.S App.D.C. 339. 

After appeal taken 

(1) Denial of motion for new trial 
made ten weeks after appeal was 
taken was not error. 

U.S.—Baron v. Leo Feist, Inc., C.A. 
N.Y., 173 F.2d 288. 

(2) After defendant had filed no¬ 
tices of appeal from judgment, trial 
court had no further jurisdiction in 
the matter and could not grant de¬ 
fendant’s request for reconsideration. 
U.S.—Earle v. U. S., D.C.N.Y., 152 F. 

Supp. 654. 

Motion held untimely 

(1) Where decree was dated Jan¬ 
uary 29, notice thereof was mailed 
February 1, and motion for new trial 
was filed February 15. 

U.S.—Greenwood v. Greenwood, C.A. 
Pa., 224 P.2d 318. 

(2) Where judgment was entered 
on October 20, and motion for new 
trial was filed on November 1. 

U.S.—^Dugo V. Pennsylvania R. Co., 
D.C.Pa., 125 F.Supp. 934. 

(3) Where notations made in the 
civil docket, constituting entry of 
judgment, were entered February 28, 
and motion for new trial not filed 
until March 31. 

U.S.—Romano v. J. W. Bateson Co., 
D.C.Tenn., 172 F.Supp. 763. 

(4) New trial motion served fif¬ 
teen days after judgment was en¬ 
tered. 

U.S.—John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., C. 
A.Pa., 239 P.2d 815. 
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ment;^^ and the fact that an appeal has been taken 
does not extend the period of time within which a 
motion for a new trial may be filed beyond the 
maximum period specified.^ ^ A stipulation or agree¬ 
ment of counsel for extension of time does not ex¬ 
cuse noncompliance with the Rule’s requirements;^'^ 
and under the specific provisions of Rule 6 (b) re¬ 
lating to enlargement of time generally the court 
may not extend the time for taking any action un¬ 
der Rules 59 (b), (d), and (e) except to the extent 
and under the conditions stated in themes 

A court may not grant a motion for a new trial on 
a reason assigned after the ten-day period for filing 
and serving the motions has expired,even though 
the party filing the motion and reasons for a new 
trial within the time permitted therein purports to re¬ 


serve the right to file additional reasons at a later 
time.^^ An afEdavit verified long after expira¬ 
tion of ten days following entry of judgment can¬ 
not be relied on as aiding or implementing a timely 
motion.^l 

The time requirements of Rule 59 (b) do not apply 
where a case was decided but no judgment was en¬ 
tered thereupon,^2 if gjed before entry of judg¬ 

ment a motion for a new trial is not premature^^ or 
too late.^"^ 

Service and filing. The motion for a new trial un¬ 
der Rule 59 (b) must be served not later than ten 
days after the entry of judgment and the only 
valid motion to obtain the stated objective is one 
which has been served in accordance with the 


^5. U.S XT. S. V. Erie County, D.C. 
N.Y., 8 F.R.D. 493. 

46. I>.C—Checker Cab Co. v. Mark- 
land, 142 F.2d 95, 79 U.S.App.D.C. 
39. 

47. XJ.S.—Brest v. Philadelphia ' 

Transp. Co., D.C Pa., 24 P.R.D. 47 
—John E. Smith’s Sons Co. v. Lat- 
timer Foundry & Mach. Co., D.C. 
Pa., 19 F.R.D. 379, affirmed, C.A., 
239 F.2d 815. j 

■4B. U.S.—Leishman v. Associated 
Wholesale Electric Co., Cal., 63 S. 
Ct. 543, 818 U.S. 203, 87 L.Ed. 714, 
rehearing denied 63 S.Ct. 758, 318 
U.S. 800, 87 L.Ed. 1163. 

Dugo v. Pennsylvania R. Co., D. 
•C.Pa., 125 F.Supp. 934—Marks v. 
Philadelphia Wholesale Drug Co., 
DC.Pa., 125 F.Supp. 369—^William! 
'Goldman Theatres v. Loew’s, Inc, 
D.C.Pa., 83 F.Supp. 455—^McHugh 
v. Audet, D.C.Pa., 72 F.Supp. 394. I 
Brest V. Philadelphia Transp. Co., 
TO.C.Pa., 24 F.R.D. 47—U. S, v. 
885.93 Acres of Land, More or Less, 
Situated in City of Portsmouth 
and Town of Newington, Rocking¬ 
ham County, State of N. H., D.C. 
N.H., 16 F.R.D. 657—Theiss v. Ow¬ 
ens-Illinois Glass Co., D.C.Pa., 1 F. 
R.D. 175. 

Purpose of Bui© 6 (h), which for¬ 
chids the court to enlarge the time 
for taking any action under Rule 59 
was to divest the court of jurisdic¬ 
tion to entertain a motion of this 
kind filed out of time. 

—John E. Smith’s Sons Co. v. 
Lattimer Foundry Sc Mach. Co., D. 
C.Pa., 19 FR.D. 379, affirmed, C.A., 
239 P.2d 815—Greenwood v. Green¬ 
wood, D.C.Pa., 16 F.R.D. 366, ap¬ 
peal dismissed, C.A., 224 F.2d 318. 
5 ) —Safeway Stores v. Coe, 136 F.2d 

771, 78 U.S.APP.D.C. 19, 148 A.L.R. 
782. 

■49. U.S.—^Russell v. Monongahela 
Ry. Co., C.A.Pa.. 262 F.2d 349— 
U. S. V. Young, 219 F.2d 108—^Fine, 


v. Paramount Pictures, C.A.I11., 181 
F.2d 300. 

Bell V. Mykytiuk, D.C.Pa., 147 F. 
Supp. 315, affirmed, C.A., 246 F.2d 
938—^Marks v. Philadelphia Whole¬ 
sale Drug Co., D.C.Pa., 125 F Supp 
369—Patton v. Baltimore & O. R- 
Co, D.C.Pa., 120 F.Supp. 659, af¬ 
firmed, C.A., 214 F.2d 129—Schuyler 
V. United Air Lines, D.C.Pa., 94 F. 
Supp. 472, affirmed, C.A., 188 F.2d 
968—Cheftey v. Pennsylvania R. 
Co., D.C.Pa., 79 F.Supp. 252. 

Brest V. Philadelphia Transp. 
Co., D.C.Pa., 24 F.R,D. 47. 

Amended motion 

(1) Where verdict was rendered 
and judgment announced on Febru¬ 
ary 21, and notation thereof was 
made on civil rule docket, there was 
an entry of judgment, so that amend¬ 
ment to motion for new trial, filed on 
March 4, was too late- 

U.S.—Teller v. Athens Stove Works, 
D,C.Tenn., 7 F.R.D. 88. 

(2) Amended motion for new trial 
filed more than forty days after en¬ 
try of judgment, in so far as it 
sought to raise for the first time the 
Question whether jury panel had 
been improperly selected, was not 
timely. 

U.S.—Francis v. Southern Pac. Co., 
C,C.A.Utah, 162 F.2d 813, affirmed 
68 S.Ct. 611, 333 U.S, 445, 92 L.Ed. 
798. 

(3) In condemnation proceedings, 
an additional motion entitled a mo¬ 
tion to amend a former motion for 
new trial and filed long after the ex¬ 
piration of the year from the date 
of judgment and hence not within 
the time limit for filing a motion 
for newly discovered evidence or 
fraud and review of the case should 
be denied for lack of timeliness. 

U.S,—^U. S. V. 72.71 Acres of Land, 

More or Less, Situate in Montgom¬ 
ery County, Md-, D.C.Md., 23 F.R.D. 
635. 


Additional raasons held untimely 

Additional reasons filed in support 
of motion for new trial more than 
four months after judgment had been 
entered on verdict were not timely. 
U.S.—Baird v. Aluminum Seal Co., 
D.C.Pa., 149 FSupp. 874, affirmed, 

C. A., 250 F.2d 595. 

Bight to file 

Plaintiff cannot, as a matter of 
right and of law, file new and addi¬ 
tional reasons for new trial more 
than year after filing his original 
motion, 

U.S.—McHugh v. Audet, D.C.Pa., 72 
F.Supp. 394. 

Befusal to consider 

On motion for new trial, refusal 
of trial court to consider appellants’ 
“additional reasons" for new trial 
was proper. 

U.S.—Marks v. Philadelphia Whole¬ 
sale Drug Co., C.A.Pa., 222 F.2d 
545. 

50. U.S.—^Marks v. Philadelphia 
Wholesale Drug Co., D.C.Pa., 125 
F.Supp. 369. 

Brest V. Philadelphia Transp. Co., 

D. C.Pa., 24 F.R.D. 47. 

51. U.S.—Marshall’s U. S. Auto Sup¬ 
ply V. Cashman, C.C.A.Kan., Ill 
F.2d 140, certiorari denied Cash- 
man V. Marshall’s U. S. Auto Sup¬ 
ply, 61 S.Ct. 26, 311 U.S. 667, 85 
L.Ed. 428. 

52. U.S.—Ishikawa v. Acheson, D.C. 
Hawaii, 90 F.Supp. 713. 

53- D.C.—Partridge v. Presley, 189 
F.2d 645, 88 U.S.App.D.C. 298, cer¬ 
tiorari denied 72 S.Ct. 79, 342 U.S. 
850, 96 L.Ed. 642, 

54. U.S.—Eberhart v. Crystal 
Springs Bleachery, D.aTenn., 1 P. 
R.D. 778. 

55. U.S.—Steward v. Atlantic Refin¬ 
ing Co., C.APa., 236 F.2d 570. 

Requirement of service and filing 
generally see infra § 1087. 
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A motion is served when the clerk pursuant 
to the judge’s direction mails notice of hearing to 
both parties.^'^ A motion served by mailing on the 
tenth day after judgment is timely served in view 
of Rule 5 (b) which provides that service by mail 
is complete on mailing.^^ 

Rule 5 (d) providing that all papers after the com¬ 
plaint required to be served on a party shall be filed 
with the court either before service or within a rea¬ 
sonable time thereafter has been applied to motions 
for a new trial. 

Laches. In a suit against an officer in his official 
capacity, which is in substance a suit against the 
United States, asserted laches of defendant in pro¬ 
curing newly discovered evidence will not preclude 
the granting of his motion for new trial for such evi¬ 
dence. 

Afofion to reconsider is within the spirit and in¬ 
tendment of Rule 59 (b), with respect to time for 
service of the motion.®^ 


35B C.J.S. 

Motion for rehearing, which, as shown infra | 
1087, is in all respects the same as a motion for a 
new trial, should be seasonably made.^^ When the 
published rules of a court permit the filing of a pe¬ 
tition for rehearing within a stated period, it means 
that the court will ordinarily consider such petition 
on its merits, that is, entertain it.^^ 

§ 1086. - Under Rule Authorizing Relief 

from Judgment or Order 

A motion for a new trial which is untimely under 
the Rule relating to new trials, may, on proper show¬ 
ing made, be entertained under the Rule which author¬ 
izes relief from judgments or orders. 

The power of the district court to grant a new 
trial on an application made more than ten days 
after judgment is derived solely from Rule 60 (b) 
relating to relief from judgment or order.64 The 
court may entertain under that Rule a motion for a 
new trial which is untimely under Rule 59 (b) only 
if a showing is made which complies with the re- 


56. XJ.S.—steward v. Atlantic Refin¬ 
ing Co., supra. 

57. U.S.—^Napier v. Delaware, L». & 
W. R. Co., C.A.N.T., 223 F.2d 28. 

atotiott lield timely 
Railroad company’s motion to set 
aside verdict and for new trial made 
in employee’s action under Federal 
Employers' Liability Act was timely 
where clerk mailed notice of hearing 
to both parties within ten days after 
entry of judgment. 

U.S.—^Napier v. Delaware, L, 8c W. 

B. Co., supra. 

58. U.S.—^Frierson v. McIntyre, D. 

C. Va., 151 F.Supp. 5. 

59. U.S.—Frierson v. McIntyre, su¬ 
pra. 

When filed 

Railroad company’s motion for a 
new trial in employee's action under 
Federal Employers' Liability Act was ’ 
filed when it was received by clerk 
of court with instructions by judge 
to notice it for hearing. 

U.S,—Napier v. Delaware, L. & W. 

B. Co., C.A.N.T., 223 F.2d 28. 

Jailing held timely 

Where certificate on defendant's 
motion for new trial showed that it 
was served by mailing on April 18 
which was the tenth day after judg¬ 
ment, and was received by the depu¬ 
ty clerk on Sunday, April 19th, the 
filing in clerk’s office was within a 
reasonable time after service on. op¬ 
posing party. 

U.S.—Frierson v. McIntyre, D.C.Va., 
151 F.Supp. 5. 

60. U.S.—Ishikawa v. Acheson, D.C. 
Hawaii, 90 F.Supp. 713. 

61. U.S.—Jusino v. Morales & Tio, 

C. C.A.Puerto Rico, 139 F.2d 946. 


Motion for reconsideration of judg¬ 
ment dismissing complaint on the 
ground that it did not state a cause 
of action is within the spirit and in¬ 
tendment of the Rule. 

U.S.—Jusino V. Morales & Tio, supra. 
Motion to reconsider findings and 
decree 

In proceedings where government 
filled a motion to determine ques¬ 
tions of title to the tract involved 
and on August 4 a decree of title 
was entered, and an order for pay¬ 
ment of compensation made on Au¬ 
gust 10, motion filed on August 28, 
that the court reconsider the find¬ 
ings of fact and decree and grant 
the defendant an opportunity to ap¬ 
pear, was required to be denied for 
failure to meet the time limitation 
fixed by the Federal Rule. 

U.S.—^U. S. V. 385.93 Acres of Land, 
More or Less, Situated in City of 
Portsmouth and Town of Newing¬ 
ton, Rockingham County, State of 
N. H., D.C.N.H., 16 P.R.D. 557. 

62. D.C.—Seymour v. Potts & Calla¬ 
han Contracting Co., D.C., 2 P.R.D. 
38. 

Under Pederal Bnles of Civil Pro¬ 
cedure, Buie 59 (b), 28 U.S.C.A., plain¬ 
tiff had only ten days after judg¬ 
ment dismissing complaint in which 
to apply for rehearing and after ten 
days had passed court had no power 
to entertain motion for rehearing, so 
that subsequent filing of motion for 
rehearing did not clothe court with 
new jurisdiction. 

D.C.—Safeway Stores v. Coe, 136 F. 
2d 771, 78 U.S.APP.D.C. 19, 148 A, 
L.R. 782. 

Under former Equity Buies 

(1) Equity court could grant re¬ 
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hearing after an appeal had been 
perfected and after time for appeal 
had expired, but not after expira¬ 
tion of term at which decree was 
entered. 

U.S.—^Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 57 
S.Ct. 382, 300 U.S. 131, 81 L.Ed. 
557. 

(2) If an interlocutory decree was 
involved, a rehearing could be sought 
at any time before final decree, pro¬ 
vided due diligence was employed, 
and a revision would be otherwise 
consonant with, equity. 

U.S.—John Simmons Co. v. Grier 
Bros. Co., Pa., 42 S.Ct. 196, 258 U. 
S. 82, 66 L.Ed. 476, motion denied 
42 S.Ct. 585, 259 U.S. 576, 66 L.Ed. 
1071. 

(3) Petition to set aside order of 
dismissal, in essence a petition for 
rehearing, filed nearly two years aft¬ 
er order was entered, was too late, 
as order dismissing bill was “final 
decree” from which appeal could have 
been taken. 

U.S.—Bailey v. Crump, C.C.A.W.Va., 
41 F.2d 733. 

(4) On petition filed after expira¬ 
tion of court term at which decree 
was rendered, court could not consid¬ 
er any questions except want of ju¬ 
risdiction. 

U.S.—Nail V. American Nat. Bank of 
Bristow, D.C.Okl., 22 F.Supp. 977, 
affirmed, C.C.A., Burgess v. Nail, 
103 F.2d 37. 

63- U.S.—Denholm & McKay Co. v. 
Commissioner of Internal Revenue, 
C.aA.l, 132 F.2d 243. 

64. U.S.—Federal Deposit Ins. Corp. 
to Use of Secretary of Banking: 
v. Alker, C.A.Pa., 234 ]p’.2d 113. 
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quirements of Rule 60 (b), here under considera¬ 
tion,such as a showing of mistake, inadvertence, 
surprise, or excusable neglect, or any other reason 
justifying relief from the operation of the judg- 
ment.^s An application under that Rule must be 
fully substantiated by adequate proof, and its ex¬ 
ceptional character must be clearly established to the 
satisfaction of the district court before it can be 
granted by the court.®'^ Where a motion for a new 
trial was filed after the time for filing of motions 
for new trial permitted by Rule 59 (b), and at the 
time for hearing of the motion, the moving party 
moved for relief under Rule 60 (b) alleging excus¬ 
able neglect, disposition of the motion for a new 
trial on its merits constitutes the granting of the 
motion for relief under Rule 60 (b), which authoriz¬ 
es relief from judgments or orders. 

§ 1087. Motion 

A motion for a new triaf must be fn writing, and 
must be served and filed; and where the record does 
not contain the matters on which the moving party re¬ 
lies, they should be filed with the motion. 

In view of the Federal Rules of Civil Procedure, 
Rule 7 (b), 28 U.S.C.A., relating to motions gen¬ 
erally, a motion for a new trial must be in writing.®^ 
Under Rule 59 (b) the motion must be served and 


under Rule 5 (d) it must be filedJ^ The bare filing 
of a motion w’^hich was not timely served is insuffi¬ 
cient to make it other than a nullity,and a motion 
which was filed but never served is required to be 
stricken on motion to strike.'^3 Where the record 
does not already contain the matters on which the 
moving party relies, they should be filed with the 
motion,at least in the absence of an extension of 
time;'^^ and an oral statement by counsel at the 
hearing is insufficient 

A motion for a new trial is entirely independent 
of a motion for a directed verdict,is governed 
by different principles,'^® and has a different re- 
sultF^ Failure of a party to move for a directed 
verdict does not prevent him from moving for a new 
trial. 

Motions treated as motions for new trial. A mo¬ 
tion to have the verdict set aside on the ground, inter 
alia, that it was against the weight of the evidence 
may be treated as a motion for a new trial.A 
motion for an order amending the judgment, in¬ 
appropriate because no judgment has been entered, 
may be treated as a motion for a new trial limited 
solely to the issue dealt with by the motion.®^ A mo¬ 
tion for a rehearing is in all respects the same as a 
motion for a new trial;®® and a petition for re- 


65. U.S.—Brest v. Philadelphia 

Transp. Co., D.C.Pa., 24 F.R.D. 47. 

66. U.S.—John E. Smith's Sons Co. 
V. Latimer Foundry & Mach. Co., 
C.A.Pa., 239 F.2d 815. 

Alleg’ations held to justify eatertain- 
ment of motion 

In proceeding" on motion for new 
trial by plaintiffs who had filed ad¬ 
ditional reasons for motion more than 
ten days after entry of judgments, 
allegations that failure timely to file 
additional reasons was due to coun¬ 
sel’s inadvertence and mistake in in¬ 
terpretation of Rule, were sufficient 
to enable court to entertain motion. 
U.S.—Brest v, Philadelphia Trans¬ 
portation Co., D.C.Pa., 24 F.R.D. 
47. 

67. U.S.—^Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 F.2d 113. 

Showing held insufficient 

To indicate exceptional circum¬ 
stances necessary for granting of 
relief. 

U.S.—^Brest v. Philadelphia Transp. 
Co., D.C.Pa., 24 F.R.D. 47. 

68. U.S.—Daulton v. Southern Pac. 
Co., C.A.9, 228 F.2d 103. 

69. U.S.—^Alcaro v. Jean Jordeau, 
Inc., D.C.N.J., 3 F.R.D. 61, reversed 
on other grounds, C.C.A., 138 F.2d 
767. 

70 . U.S. — ^Peterson v. Chicago Great 
86B C.J.S.-—30 


Western Ry. Co., D.C.Neb., 3 F.R. 
D. 346. 

Time of service see supra § 1085. 

71. U.S.—Frierson v. McIntyre, D.C. 
Va., 151 F.Supp. 5. 

Time of filing see supra § 1085. 

72. U.S.—Steward v. Atlantic Refin¬ 
ing Co., C.A.Fa., 235 F.2d 570. 

73. U.S.—^Peterson v, Chicago Great 
Western Ry. Co., D.C.Neb., 3 F.R. 
D. 346. 

74- U.S.—Kleinschmidt v. U. S., D. 
C.Mass., 146 F.Supp. 253. 

75. U.S.—^Kleinschmidt v. U. S., su¬ 
pra. 

76. U.S.—Kleinschmidt v. U. S., su¬ 
pra. 

77. U.S.—^Marsh v. Illinois Cent. R. 
Co., C.A,Miss,, 175 F.2d 498, 

78. U.S.—^McCracken v. Richmond, 
F. & P. R. Co., C.A.Va., 240 F.2d 
484—^Marsh v. Illinois Cent. R. Co., 

C. A.M1SS., 175 F.2d 498. 

79. U.S.—^Marsh v. Illinois Cent. R. 
Co., supra. 

Difference stated 

A motion for new trial results in 
another jury trial, while motion for 
directed verdict, if granted, ends 
the case. 

U.S.—Marsh v. Illinois Cent. R. Co., 
supra. 

D.C.—^Miller v. Pennsylvania R. Co., 

D. C., 161 F.Supp. 633. 

80. U.S.—Citizens Nat. Bank of Lub¬ 
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bock V. Speer, C.A.Tex., 220 F.2d 
889. 

Fla.—Ruth V. Sorensen, 104 So.2d 

10 . 

81. U.S.—Robinson v. Isbrandtsen 
Co., C.A.N.T., 203 F.2d 514. 

82. U.S.—Jones v. Fox, D.C.Md., 162 
F.Supp. 449. 

Right to set-off 

Where plaintiff submitted to de¬ 
fendant and intervenor for approval 
as to form a proposed order direct¬ 
ing entry of judgment in accord¬ 
ance with the opinion and intervenor 
moved for an order amending the 
judgment on the ground that plain¬ 
tiff was not entitled to set-off against 
the intervener's counterclaim but no 
judgment had been entered so that 
motion for relief was inappropriate 
the court treated the motion as one 
for a new trial under Rule 59 (e) 
limited solely to the issue of plain¬ 
tiff’s claim for set-off and credit and 
granted the motion, thereby permit¬ 
ting the taking of additional testi¬ 
mony and amending of findings of 
fact and conclusions of law if neces¬ 
sary. 

U.S.—Jones v. Fox, D.C.Md., 162 F. 
Supp. 449. 

83. D.C.—Graves v. Nationwide Mut. 
Ins. Co., Mun,App., 161 A.2d 258. 

E<iTiivalent 

Eauivalent of a motion for re¬ 
hearing under the Federal Rules of 
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hearing may be regarded and treated as a motion 
for a new trial under the provisions of Rule 59, re¬ 
lating to motions for new trial. 

§ 1088. -- Statement of Grounds and 

Specification of Errors 

A motion for a new trial must state with particu¬ 
larity the grounds therefor and set forth the relief or 
order sought. 

In conformity with the Federal Rules of Civil 
Procedure, Rule 7 (b), 28 U.S.C.A., relating to mo¬ 
tions generally, a motion for a new trial must state 
with particularity the grounds therefor^^ and set 
forth the relief or order sought^S Accordingly the 
court has no jurisdiction to consider a motion for a 
new trial which does not incorporate any specific 
grounds for it,^'^ and an oral motion for a new trial 
without reasons assigned therefor and made a matter 
of record, even though made during the trial, cannot 
be considered as compliance with the Rule.^S 

Error in rulings on evidence and instructions. 
Where the moving party fails to state in his motion 
wherein the court erred in his rulings on evidence 
and on the instructions, the court will adhere to the 
original rulings.So, the moving party is not en¬ 


titled to a new trial on the ground that the court 
impliedly told the jury to decide in favor of the 
other party where no reference is made to any 
specific portion of the charge to support this ground 
and no such portion of the charge can be found 
and a ground of motion that the court admitted evi¬ 
dence improperly over defendants objection will not 
be considered where no specific instances were cit- 
ed.9i 

Misconduct of jurors. When a motion for a new 
trial is urged on the ground of misconduct on the 
part of the jurors, it is incumbent on the party mak¬ 
ing the motion to aver in his motion that both he and 
his counsel were ignorant of the misconduct until 
after the return of the verdict.^2 

Newly discovered evidence. A motion for a new 
trial on the ground of newly discovered evidence 
must do more than merely seek to relitigate old 
issues,Such a motion must show that the evi¬ 
dence has been discovered since the trial and 
it must allege diligence to learn about such evi¬ 
dence,or show facts from which the court may 
infer reasonable diligence on the part of the 
movant.^^ Furthermore, it must show some reason 


Civil Procedure is a motion for a new- 
trial. 

U.S.—Hoikkila v. Barber, D.C.Cal., 
164 F.Supp. 587. 

D.C.—Slater v. Peyser, 200 F.Bd 360, 
91 U.S.App.D.C. 314. 

Kot treated as bill of revie-w 

Motion for rehearing- based on sub¬ 
sequent decision of higher court 
changing the law could not be treated 
as a bill of review, but was to be 
considered as addressed to the pow¬ 
er of trial court to grant a new trial. 
D.C.—Safeway Stores v. Coe, 136 F.2d 
771, 78 U.S.APP.D.C. 19, 148 A.L.R. 
782. 

84. XT-S.—Penn Sportservice v. Gold¬ 
stein, D.C.Pa, 35 F.Supp. 706. 
Similarity of petition and motion 
Petition for rehearing is, under 
Federal Rules, in all respects the 
same as a motion for a new trial. 
D.C.—Safeway Stores v. Coe, 136 P. 
2d 771, 78 U.S.App.D.C. 19. 148 A. 
D.R. 782—^Fraser v. Doing, 130 
F,2d 617, 76 U.S.App.D.C. 111. 
Petition for leave to file bill in 
nature of bill of review would be 
treated as petition for rehearing, 
where decree granting injunction and 
awarding accounting was interlocu¬ 
tory and was not the final decree in 
the case, and accounting was in 
progress and no final decree had 
been entered. 

U.S.—Pittsburgh Forgings Co. v. 
American Foundry Equipment Co., 
D.C.Pa., 41 F.Supp. 841. 


85. U S.—Fine v. Paramount Pic¬ 
tures, C.A.in., 181 F.2d 300. 

D.C.—Freid v. McGrath, 133 F.2d 
350, 76 U.S.App.D.C. 388, mandate 
recalled 135 P.2d 833, 77 U.S.App. 
D.C. 385. 

Grounds held s^aciently stated 
U.S—^Alcaro v. Jean Jordeau, Inc., 
D.C.N.J., 3 F.R.D. 61, reversed on 
other grounds, C.C.A., 138 F.2d 

767, 

86 . U.S.—Alcaro v. Jean Jordeau, 
Inc., supra. 

87. U.S.—Collins v. Risner, D.C.S.C., 
23 F.R,D. 14. 

88 . U.S.—Fine v. Paramount Pic¬ 
tures, C.A.Ill., 181 F.2d 300. 

89. U.S.—^Moretz v. General Elec. 
Co., D.C.Va., 170 F.Supp. 698. 

90. U.S.—Gadmoski v. Pitney, D.C. 
Pa., 59 F.Supp, 641. 

91. U.S.—^Leahy v. Travelers Ins, 
Co,, D.C.Ohio, 42 F.Supp, 26. 

92. U.S.—^U. S. V. Kansas City, Mo., 
C.C-A.Mo., 157 F.2d 459. 

93. U.S.—^F. W. Woolworth Co. v. 
Seckinger, C.C.A.La., 125 F,2d 97 

Raudenbush v. Baltimore & O. R. 
R., D.C.Pa., 65 F.Supp. 6. 

94. U.S.—Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 F.2d 12, 
certiorari denied 76 S.Ct. 697, 351 
U.S. 908, 100 L.Ed. 1443—Crow v. 
Dumke, C.C.A,Colo., 142 F.2d 635— 
Marshall's U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill F,2d 140, 
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certiorari denied Cashman v. Mar¬ 
shall's U. S. Auto Supply, 61 S.Ct. 

25, 311 U.S. 667, 85 D.Ed. 428. 
White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—^Eastern Air Lines v. 
U. S, D.aDel., 110 F.Supp. 499. 

Reed v. Kellerman, D.C.Pa., 2 F. 
R.D. 195. 

95. U.S.—Raudenbush v. Baltimore 
& O. R. R., D.C.Pa., 65 F.Supp. 6— 
Colonial Book Co. v. Amsco School 
Publications, D.C.N'.Y,, 48 F.Supp. 
794, affirmed, C.C.A., 142 F.2d 362. 

96. U.S.—Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 F.2d 12, 
certiorari denied 76 S.Ct. 697, 351 
U.S. 908, 100 L.Ed. 1443—Arkansas- 
Missouri Power Corp. v. City of 
Rector, C.C.A.Ark„ 164 F.2d 938 
—Crow V. Dumke, C.C.A.C 0 I 0 ., 142 
F.2d 635—^Kithcart v. Metropoli¬ 
tan Life Ins. Co., C.C.A.M 0 ., 119 
P.2d 497, certiorari denied U. S. 
ex rel, Kithcart v. Gardner, 62 S. 
Ct. 793, 315 U.S. 808, 86 L.Ed. 1207 
—Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan,, m F.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall's U. S. Auto Supply, 61 S.Ct. 

26, 311 U.S. 667, 85 L.Ed. 428. 

In re High wood Cemetery Ass’n, 
D.C.Pa., 132 F.Supp. 636—White 
Pine Copper Co. v. Continental Ins. 
Co., D.C.Mich., 166 F.Supp. 148— 
Eastern Air Lines v. U. S., D.C. 
Del., 110 F.Supp. 499. 

Reed v. Kellerman, D.C.Pa., 2 F. 
R.D. 195. 
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why the evidence was not produced at the first 
trial,9 7 and it must show that the evidence is ma¬ 
terial,and not merely curnulative^^ or impeach¬ 
ing,^ and is of such a nature that a new trial would 
probably produce a different result.^ 

§ 1089. - Joint or Alternative Motions for 

New Trial or Judgment 

A motion for new trial may be joined with a mo¬ 
tion for judgment notwithstanding the verdict, or prayed 
for in the alternative. 

Although a motion for a new trial is entirely in¬ 
dependent from a motion for a judgment notwith¬ 
standing the verdict and is governed by different 
principles,3 and has a different result,^ the Federal 
Rules of Civil Procedure, Rule 50 (b), 28 U.S.CA., 
which recognizes that each motion has its own office 
and depends on different grounds, although these 
grounds may overlap,^ authorizes a motion for a new 
trial to be joined with a motion for judgment not¬ 
withstanding the verdict, or to be prayed for in the 


alternative.^ 

The Rule was designed to provide a precise plan 
to end prevailing confusion and to provide an ex¬ 
clusive procedural program for federal courts which 
had theretofore been governed by state’procedure.'^ 
It was adopted for the purpose of speeding litiga¬ 
tion and preventing unnecessary retrials but it was 
not intended to alter the existing right to move for 
a new trial theretofore recognized by statute.^ As 
shown infra § 1225, it does not alter the right of ei¬ 
ther party to have a question of law reserved on the 
decision of which the court might enter judgment for 
one party in spite of a verdict in favor of the other, 
but it merely renders unnecessary a request for 
reservation of the question of law, infra § 1219. 

Although as shown infra § 1093, motions for judg¬ 
ment notwithstanding the verdict and for new trial 
may be heard at the same time in spite of the fact 
that different times are provided for the filing of 
such motions, the requirement of timeliness in filing 
the motions is an essential part of the Rule.^^ 


97. XJ.S.—Crow V. Dumke, C.C.A. 
Colo., 142 F.2d 635. 

98. XJ.S.—Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 F.2d 12, 
certiorari denied 76 S.Ct. 697, 351 
U.S. 908, 100 Li.Ed. 1443—Crow v. 
Dumke, C.C.A.Colo., 142 F.2d 635— 
Marshall's XJ. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill F.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall’s XJ. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 85 L.Ed. 428. 

White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—Eastern Air Lines v. 
U. S., D.C.Del., 110 F.Supp. 499. 

Reed v. Kellerman, D.C.Pa., 2 P. 
R,D. 195. 

99. U.S.—Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 P.2d 12, 
certiorari denied 76 S.Ct. 697, 351 
U.S. 908, 100 L.Ed. 1443—Crow v. 
Dumke, C.C.A.Colo., 142 F.2d 635— 
Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan-, 111 P.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall’s U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 85 L.Ed. 428. 

White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—Eastern Air Lines v. 
XJ. S., D.C.Del., 110 F.Supp. 499. 
Reed v. Kellerman, D.C.Pa., 2 F. 

R. D. 195. 

1 . U.S.—^Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 P.2d 12, 
certiorari denied 76 S.Ct. 697, 351 
U.S. 908, 100 L.Ed. 1443—Marshall’s 
XJ. S. Auto Supply V. Cashman, 
C.C.A.Kan., Ill F.2d 140, certiora¬ 
ri denied Cashman v. Marshall’s U. 

S. Auto Supply, 61 S.Ct. 26, 311 
U.S. 667, 85 L.Ed. 428. 


White Pine Copper Co. v. Con¬ 
tinental Ins. Co, D.C.Mich., 166 F. 
Supp. 148—Eastern Air Lines v. 

U. S., D.C.Del., 110 F.Supp. 499. 
Reed v. Kellerman, D.C.Pa., 2 F. 

R. D. 195. 

2. U.S.—Kansas City Southern Ry. 
Co. V. Cagle, C.A.Okl., 229 P.2d 12, 
certiorari denied 76 S.Ct. 697, 351 U. 

S. 908, 100 L.Ed. 1443—Crow v. 
Dumke, C.C.A.C 0 I 0 ., 142 F.2d 635— 
Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill F.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall’s U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S, 667, 85 L.Ed. 428. 

White Pine Copper Co, v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 1'. 
Supp. 148—^Eastern Air Lines v. U. 
S., D.C.Del., 110 F.Supp. 499. 

Reed v. Kellerman, D.C.Pa., 2 F. 
R.D. 195. 

3. U.S.—Snead v. New York Cent. R. 
Co., C.A W.Va., 216 F.2d 169—Marsh 

V. Illinois Cent. R. Co., C.A.Miss., 
175 F.2d 49S—Hawkins v. Sims, 
C.C.A.W.Va., 137 F.2d 66. 

Daniels v. Allegheny County, D C. 
Pa., 145 F.Supp. 358—Johns v. Bal¬ 
timore & O. R. Co., D.C.Pa., 143 
F.Supp. 15, affirmed, C.A., 239 F.2d 
385—Widder v. New York, C. & St. 
L. R. Co., D.C.Pa., 142 F.Supp. 830, 
affirmed. C.A., 235 F.2d 752. 

Motion for judgment notwithstand¬ 
ing verdict in general see infra 
§ 1225. 

4. U.S,—^Marsh v. Illinois Cent. R. 
Co., C,A.Miss., 175 F.2d 498. 

Difference stated 

A motion for a new trial results 
in another jury trial, while a motion 
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for judgment notwithstanding the 
verdict, if granted, ends the case. 
U.S.—Marsh v, Illinois Cent. R. Co, 
supra, 

5. U.S.—Collins V. Risner, D.C.S.C., 
23 F.R.D. 14—Hartman v. White 
Motor Co., D.C.Mich., 12 F.R.D. S2S. 

6. U.S.—Dempsey v. Hartley, D.C. 
Pa., 94 F.Supp. 918. 

Hearing and determination see infra 
§ 1093. 

The phrase ‘‘in the alternative” 
means that the things to which it 
refers are to be taken not together 
but one in the place of the other. 

U S,—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

7. U.S. — Johnson v. New York, N. 
H. & H. R. Co,, N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

8. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Shaw V. Edward Hines Lumber 
Co., C.A.I11., 249 F.2d 434. 

9. U.S.—^Montgomery Ward & Co. v. 
Duncan, Ark, 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Pruitt V. Hardware Dealers Mut. 
Fire Ins. Co., C.C.A.Ga., 112 F.2d 
140, followed in Pruitt v. Caledoni¬ 
an Ins. Co., 112 F.2d 574 and Pruitt 
V. Hardware Mut. Fire Ins. Co. of 
Minnesota, Minneapolis, Minn., 112 
F.2d 574. 

10. U.S.—Johnson v. New York, N. 
H, & H. R. Co., N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

Drinan v. A. J. Lindemann & 
Hoverson Co., D.C.Wis., 141 F. 
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Even thoug-h the alternative motion has been inad¬ 
vertently denied, it is properly before the court after 
the denial has been set aside.^^ 

Where the party moves in the alternative for a 
judgment notwithstanding the verdict and a new 
trial, but the motion for judgment is of no legal 
effect, as where it was untimely or not preceded 
by a motion for a directed verdict, the motion will 
be treated exclusively as one under Rule 59 for a 
new trial .^2 

§ 1090. AfBdavits and Extrinsic Evidence 

A motion for a new trial may be supported in a 
proper case by depositions, affidavits, and other extrinsic 
evidence. 

Depositions may, in a proper case, be taken in sup¬ 
port of a motion for a new triaU^ and provision is 
made by the Federal Rules of Civil Procedure, Rule 
59 (c), 28 U.S.C.A., for the serving of affidavits on 
which a motion for new trial is based. Testimony 


of a juror may be received as to any facts bearing 
on the existence of any extraneous influence,!^ and 
a juror may be interrogated as to acts or declarations 
outside the jury room where evidence of such acts 
has been given as ground for a new trial, ^5 although 
questioning jurors after a verdict is not favored.^® 
On a motion based on failure of a juror to disclose 
on voir dire examination that she had suffered a type 
of injury similar to that suffered by plaintiff, it is 
improper to allow the juror to testify as to her per¬ 
sonal injury before evidence other than the testi¬ 
mony of any juror in the case had been submitted to 
prove that she had failed to answer correctly on the 
voir dire.^*^ 

Sufficiency of showing. In accordance with gen¬ 
eral rules, the affidavits or evidence presented in 
support of a motion for a new trial must he sufficient 
to produce a reasonable conviction on the part of 
the court as to the actual existence of the grounds 
relied on;^^ and hearsay affidavits'^ or matters 


Supp. 73, affirmed, C.A., 238 F.2d 
72, 

IJefense first urged la motioa for 
leave to reargue 

Defense that plaintiff delayed an 
unreasonable time in commencing- her 
action for personal injuries after 
discovering defendant's intention to 
plead statute of limitations and that 
consequently action was barred by 
laches was presented too late where 
urged for first time in defendant's 
motion for leave to reargue his mo¬ 
tions for judgment notwithstanding j 
verdict and for new trial which were 
filed in district court after defend¬ 
ant’s appeal had been perfected. 

TJ.S.—Bergeron v. Mans our, C,C.A, 
Mass., 152 F.2d 27. 

TaiZure to move for judgment 
Seaman who failed to move for 
judgment notwithstanding adverse 
verdict in action for cure and main¬ 
tenance was entitled only to a new 
trial and not to judgment in his 
favor even though he was entitled 
to maintenance and cure as matter 
of law on evidence presented. 

U.S.—Keeping v. Dawson, C.A.Mass., 
262 F.2d 868. 

11. D.C.—Blaine v. Peters, 194 F.2d 
887, 90 XJ.S.App.D.a 207. 

12. U.S.—Sears v. Pauly, CAL.Mass., 
261 F.2d 304. 

13. U.S.—Elliott V, United Employ¬ 
ers Casualty Co., D.C.Tex., 35 F. 
Supp. 781. 

0 x 1 motlou to talce depositions of 

witnesses who were officers or em- , 
ployees of corporate defendant in 
support of motion for new trial, 
charge that witnesses evaded proc¬ 
ess of the court was sufficient to re¬ 
quire that court ascertain what their 
testimony would have been at trial. 


and court could not determine wheth¬ 
er they would testify to facts suffi¬ 
cient to require setting aside the 
judgment and granting new trial. 
U.S.—Elliott V. United Employers 
Casualty Co., supra, 

Motion to take depositions denied 
Where court was of opinion that 
even though movant were to estab¬ 
lish everything that he had alleged 
in his motion, it would not change 
opinion of court as to granting of 
new trial. 

U.S.—Heckathorne v. Pennsylvania 

B. Co., D.C.Pa., 156 F.Supp. 824. 

14. U.S.—Stiles v. Lawrie, C.A.Tenn., 
211 F,2d 188—Stephenson v. Stein- 
hauer, C.A.W.D., 188 F.2d 432. 

Liggett & Myers Tobacco Co. v. 
Imbraguglia, D.C.Md., 73 F.Supp. 
909. 

Lay V. J. M. McDonald Co., D.C. 
Colo., 24 F.R.D. 36. 

15. U.S.—California Fruit Exchange 
V. Henry, D.C.Pa., 89 F.Supp, 580, 
affirmed, C.A., 184 P.2d 517. 

16. U.S.—Sablosky v. Paramount 
Film Distributing Corp., D.C.Pa., 
137 F.Supp. 929. 

Questioning held improper under cir¬ 
cumstances 

Under record in private motion 
picture antitrust suit, recalling jury 
for interrogation on ground that a 
juror had been subjected to extrane¬ 
ous influence and had communicated 
influence to other jurors would have 
been improper. 

U.S.—Sablosky v. Paramount Film 
Distributing Corp., supra. 

17. U.S.—^Lay v. J. M, McDonald Co., 
D.C.Colo., 24 F.R.D. 36. 

18. Affidavit held not to disclose In- 
competency of juror 

U.S.—Cagle T. McQueen, C.A.Tex, 200 
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F.2d 186, certiorari denied 74 S.Ct. 
25, 346 U.S. 815, 98 L.Ed, 342. 

Kopycinski v. Farrar, D.C.H.D., 
63 F.Supp. 857, appeal dismissed, 

C. C.A., 156 F.2d 725. 

Evidence held insufficient 

(1) To show misstatement of facts 
and prejudicial remarks to jury by 
plaintiff’s counsel and by court. 

U.S.—Denny v. Montour R, Co., D.C. 

Pa., 101 F.Supp. 735. 

(2) To warrant new trial. 

U.S.—^Armentrout v. Virginian By. 
Co., D.C.W.Va., 72 F.Supp. 997, re¬ 
versed on other grounds, C.C.A., 166 
F.2d 400, 4 A.L.R.2d 1054. 

Evidence held sufficient 

(1) To sustain finding. 

U.S.—Orrison v. C. Hoffberger Co., C. 
A.Md., 190 F.2d 787. 

(2) To disclose that juror had not 
been subject to extraneous influence 
during trial. 

U.S.^—Sablosky v. Paramount Film 
Distributing Corp,, D.C.Pa., 137 F. 
Supp. 929. 

Record held to establish 

(1) That counsel was afforded ev¬ 
ery fair treatment consistent with 
equal justice under the law. 

U.S.—Sens v. Baltimore & O. R. Co., 

D. C.Pa., 149 F.Supp. 440. 

(2) That motion presented no ma¬ 
terial facts or issues which were not 
presented, fully considered, and de¬ 
termined in trial, and that plaintiffs 
had been accorded fair trial and that 
there had been no invasion of their 
constitutional or legal rights. 

U.S,—-Smith V. Mosier, D.C.Mich., 148 

F.Supp. 638. 

19. U.S.—Klelnschmidt v. U. S., D.C. 
Mass.. 146 F.Supp. 253. 
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which are either arg'umentative or stale^® are instrffi- 
cient. The affidavit of a party or his attorney as 
to what a witness will testify to is hearsay and in¬ 
sufficient to support a motion for a new trial.^i 

§ 1091. - Competency to Impeach or Sup¬ 

port Verdict 

Where a motion for a new trial is based on matters 
claimed to have affected the verdict, the rule in the 
federal courts is that jurors may not be permitted to 
impeach or support their verdict. 

Although adherence to local state court procedure 
in matters of this kind is not required,^2 the rule 
in the federal courts, which conforms to the well 


established general rule discussed in New Trial § 
169, is that where a motion for a new trial is based 
on matters claimed to have affected the verdict, 
jurors may not be permitted to impeach their ver- 
dict^s or support it.^^ Accordingly a jury verdict 
cannot be impeached, changed, or explained by any 
juror’s statement except where used in exceptional 
circumstances as a basis for showing improper con¬ 
duct in arriving at the verdict.^5 Applying the gen¬ 
eral rule, it is held that it is not permissible to im¬ 
peach the jury’s verdict by a juror’s testimony, 
statement,27 or affidavit,^8 or by a hearsay affidavit 
of a third person based on what a juror told him.^^ 


20. U.S.—Champion Spark Plug Co. 
v. Sanders, D.C.N.T., 63 F.Supp. 
345. 

21 . U.S.—Petition of Weltzien, D.C. 
N.T., 68 F.Supp. 1000. 

22. U.S.—McDonald v. Pless, N.C., 
35 S.Ct. 783, 238 U.S. 264, 59 L.Ed. 
1300. 

trader Pederal RtUes of Civil Pro¬ 
cedure, Rule 43 (a), 28 U.S.C.A., it 
was said that the court did not be¬ 
lieve that adherence to local pro¬ 
cedure was required, although the 
court further stated that its ruling, 
in connection with a motion for new 
trial based on the presence of a dep¬ 
uty clerk in the jury room, that the 
jury foreman could testify as to the 
circumstances, conformed with state 
law. 

U.S —luggett & Myers Tobacco Co. 
V. Imbraguglia, D.C.Md., 73 F.Supp. 
909. 

23. U.S,—McDonald v. Pless, N.C., 
35 S.Ct. 783, 238 U.S. 264, 69 L.Ed. 
1300. 

Rotondo V. Isthmian S. S. Co., 
C.A.N.Y., 243 P.2d 581, certiorari 
denied 78 S.Ct. 53, 355 U.S. 834, 2 
L.Ed.2d 46—Stiles v. Lawrie, C.A. 
Tenn., 211 F.2d 188—Poindexter v. 
Groves, C.A.lSr.T., 197 P.2d 915— 
Stephenson v. Steinhauer, C.A.N.D., 
188 P.2d 432—^Eagle Lake Imp. Co. 
V. U. S.. C.C.A.Tex., 160 P.2d 182, 
certiorari denied Humble Oil & Re¬ 
fining Co. V. U. S., 68 S.Ct. 64, 332 

U. S. 762, 92 L.Ed. 347. 

Liggett & Myers Tobacco Co. v. 
Imbraguglia, D.C.Md., 73 F.Supp. 
^09—^Armentrout v. Virginian Ry. 
Co., D.C.W.Va., 72 F.Supp. 997, re¬ 
versed on other grounds, C.C.A., 166 
F.2d 400, 4 A.L.R.2d 1064~CaldweU 

V. Southern Pac. Co., D.C.Cal., 71 F. 
Supp. 965. 

Martin v. Payton, D.C.Ky., 20 F. 
R.D. 200. 

-Quotieut verdict 

Jurors are not permitted to im¬ 


peach their verdict by showing that 
it was reached by the quotient meth¬ 
od. 

U.S.—^U. S. V. 4,925 Acres of Land in 
Grant Parish, La., C.C.A.La., 142 
F.2d 127. 

24. U.S.—Stiles V. Lawrie, C.A.Tenn,, 
211 P.2d 188. 

Liggett & Myers Tobacco Co. v. 
Imbraguglia, D.C.Md., 73 F.Supp. 
909. 

25. U.S.—Southern Pac. Co. v. 
Haight, C.C.A.Cal., 126 F.2d 900, 
certiorari denied 63 S Ct. 154, 317 
U.S. 676, 87 L.Ed. 542. 

26. U.S.—^Maher v. Isthmian S. S. 
Co., C.A.N.T., 253 F.2d 414—B. L. 
Parmer & Co. v. Hooks, C.A.Okl., 
239 P.2d 547, certiorari denied 77 
S.Ct. 669, 353 U.S. 911, 1 L.Ed.2d 
665—Stephenson v. Steinhauer, C. 
A.N.D., 188 P.2d 432—U. S. v. Kan¬ 
sas City, Mo., C.C.A.MO., 157 P.2d 
459. 

Schirra v. Delaware, L. & W. R. 
Co., D.C.Pa., 103 F.Supp. 812—U. 
S. V. 16,000 Acres of Land, More 
or Less, in LaBette County, Kan., 
D.aKan., 49 F.Supp. 645. 

D.C,—Orenberg v. Thecker, 143 P.2d 
375, 79 U.S.App.D,C. 149. 
Deliberations in jury room 

Losing party cannot, in order to 
secure new trial, impeach verdict of 
jury by using testimony of jurors 
concerning what they considered and 
thought in jury room. 

U.S.—Morgan v. Sun Oil Co., C.C.A. 
Tex., 109 P.2d 178, certiorari denied 
60 S.Ct. 1086, 310 U.S. 640, 84 L.Ed. 
1408—^Ramsey v. U. S., C.C.A.Tenn., 
27 F.2d 502. 

Lay V, J. M. McDonald Co., D.C. 
Colo,, 24 F.R.D. 36. 

27. U.S.—^Webb v. U. S. Lines Co., 
C.A,H.Y., 266 F.2d 611—Bartholo¬ 
mew V. Universe Tankships, Inc., 
C.A.lSr.Y., 263 F.2d 437. 

28. U.S.—Mahler v. Isthmian S. S. 


Co., C.A.H.Y., 253 F.2d 414—E. L. 
Parmer & Co. v. Hooks, C.A.Okl., 
239 F.2d 547, certiorari denied 77 
S.Ct. 669, 353 U.S. 911, 1 L.Ed.2d 
665—^Western Spring Service Co. v. 
Andrew, C A.Colo., 229 P.2d 413—- 
Northern Pac. Ry. Co. v. Mely, C. 
A.Idaho, 219 P.2d 199—U. S. v. 
Kansas City, Mo., C.C.A..M 0 ., 157 F. 
2d 459—^Fabris v. General Foods 
Corp„ C.C.A.N.Y., 152 F.2d 660— 
Barry v. Legle, C.C.A.M 0 ., 39 F.2d 
297. 

Schirra v. Delaware, L. & W. R. 
Co., D.C.Pa., 103 F.Supp, 812—^Ar- 
mentrout v. Virginian Ry. Co., D. 
C.W.Va,, 72 F.Supp. 997, reversed 
on other grounds, C.C.A,, 166 F.2d 
400, 4 A.L.R.2d 1064. 

Lay V. J. M. McDonald Co., D.C. 
Colo., 24 P.R.D. 36. 

D.C.—Orenberg v. Thecker, 143 F.2d 
375, 79 U.S.App.D.C. 149. 

Special verdict 

Aggrieved party could not impeach 
special verdict by affidavits of some 
of members of the panel; jurors 
may not thus impeach their own ver¬ 
dict under federal law. 

U.S.—Thedorf v. Lipsey, C.A.Wis., 
237 F.2d 190. 

Refusal of new trial held not abuse 
of discretion 

Where affidavit of foreman of jury 
merely tended to show that jury in 
arriving at a verdict had mistaken 
evidence and misapprehended law, 
there was no abuse of discretion in 
refusing new trial based on such af¬ 
fidavit. 

U.S,—Bateman v. Donovan, C.C.A. 
Mont., 131 F.2d 759. 

29. U.S.—^W estern Spring Service 
Co. V. Andrew, C.A,Colo,, 229 F.2d 
413. 

Primm v. Continental Cas. Co., 
Employers Mut. Liability Ins. Co. 
of Wisconsin, Intervener, D.C.La^ 
143 F.Supp. 123. 
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E. HEARING AND DETERMINATION OF MOTION 

§ 1092. In General Rule SO (b) of the Federal Rules of Civil Proce- 

A motion for new trial cannot be granted except dure, 28 U.S.C.A,, which authorizes a motion for a 


on the complaint in the motion therefor. 

A motion for a new trial cannot be granted ex¬ 
cept on the complaint in the motion there for.^® A 
motion for a new trial gives the trial judge power 
to alter, amend, or vacate the judgment.^^ Where 
the court for movant’s convenience set the hearing 
on the motion at a later date than required, and 
proper notice of the hearing was given, the court is 
not obliged to defer the hearing or ruling on the mo¬ 
tion until the moving party is personally present.32 

§ 1093. Joint or Alternative Motions for New 
Trial or Judgment 

Where a motion for a new trial Is joined with a mo¬ 
tion for judgment notwithstanding the verdict or prayed 
for in the alternative, the judge should decide both mo¬ 
tions if both are presented. 


new trial to be joined with a motion for judgment 
notwithstanding the verdict or to be prayed for in 
the alternative, does not confine the trial judge to 
an initial choice of either motion,^^ but contemplates 
that either party to the action is entitled to the trial 
judge’s decision on both motions if both are pre¬ 
sented,^^ according to the principles applicable to 
each without confusing them;^^ and both may be 
heard at the same time notwithstanding different 
times are provided for the filing of such motions. 
Accordingly the judge should rule on the motion for 
judgment notwithstanding the verdict, and whatever 
his ruling thereon he should also rule on the motion 
for a new trial, indicating the grounds of his deci¬ 
sion,even though the ruling on the latter motion 


30. U.S.—Johnson v. Joseph Schlitz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, affirmed Jos. Schlitz Brewing 
Co. V. Johnson, C.C.A.Tenn., 123 F. 
2d 1016. 

31. U.S—^Walker v. Bank of Ameri¬ 
ca Nat. Trust & Sav. Ass’n, C.A. 
Cal., 268 P.2d 16—Napier v. Dela¬ 
ware, L. & W. R. Co., C.A.N.T., 223 
F.2d 28. 

Modification 

A judgment against partnership 
erroneously holding individually lia¬ 
ble a partner who became a member 
of the partnership after transaction 
on which judgment was based had 
been concluded, could he modified so 
as to eliminate such partner from 
the judgment without a new trial, 
where all the evidence had been pre¬ 
sented and status of such partner 
was known. 

U.S.—Davis V. West, D.C.Mo., 71 F. 
Supp. 377, motion overruled 74 F. 
Supp. 495. 

Modification, of findings, conclusions, 
and judgment 

(1) On motion for new trial of 
suit originally tried to the court, dis¬ 
trict court had jurisdiction to make 
supplemental findings of fact and 
conclusions of law and to modify 
judgment originally entered. 

U.S.—McCraw v. Simpson, C.C.AOkl., 
141 F.2d 789. 

(2) On motion for new trial in 
case tried without jury, federal dis¬ 
trict court may open judgment, take 
additional testimony, and amend or 
make new findings of fact and law 
and direct entry of new judgment. 
U.S.—Ryans v. Blevins, D.C.Del., 159 

F.Supp. 234, affirmed, C.A., 258 F. 
2d 945. 

32. U.S.—Roberge v. U. S., C.A. 
Wash., 201 F.2d 108. 

35 U.S.—^Montgomery Ward & Co. v. 


Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Collins V. Risner, D.C.S.C., 23 F. 
R.D. 14—Hartman v. White Motor 
Co., D.C.Mich, 12 F.R.D. 328. 

34. U.S.—^Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Morris Bros, Lumber Co. v. Ea- 
kin, CA.Pa., 262 F.2d 259—Peters 
V. Smith, C.A.Pa., 221 P.2d 721— 
Foreman v. Texas & New Orleans 
R. Co., C.A,La., 205 F.2d 79—Bailey 
V. Slentz, C.A.Kan., 189 P.2d 406— 
Marsh v. Illinois Cent. R. Co., C.A. 
Miss., 175 F.2d 498. 

Chester v. Schleisner Co., D.C. 
Md., 167 F.Supp, 697—^American 
Universal Ins. Co. v. Scherfe Ins. 
Agency, D.C.Iowa, 135 F.Supp. 407 
—Zimmerman v. Mathews Truck¬ 
ing Corp., D.C.Ark., 105 F.Supp. 57, 
reversed on other grounds, C.A., 
203 F.2d 864, modified on other 
grounds 205 F.2d 837. 

Collins V. Risner, D.C.S.C., 23 F. 
R.D. 14. 

D.C.—Moore v. Capital Transit Co., 
226 F.2d 57, 96 U.S.App.D.C. 35, 
certiorari denied 76 S.Ct. 434, 350 

U. S. 966, 100 L.Ed. 839. 

35. U.S.—^Alarsh v, Illinois Cent. R. 
Co., C.A.Miss,, 175 F.2d 498. 

Hartman v. White Motor Co., D. 
C.Mich., 12 F.R.D. 328. 

Principles applicable on hearing and 
determination of motion for: 
Judgment notwithstanding verdict 
see infra §§ 1225-1232. 

New trial see infra §§ 1094-1104. 

36. U.S.—^U. S., for Use and Benefit 
of E. B. Kaiser Co. v. Southern 
Piping & Erecting Co., D.C.Tenn., 
92 F.Supp. 569. 

37- U.S.—Montgomery Ward & Co. 

V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 L.Ed. 147* 
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Houtz V. General Bonding & Ins. 
Co., C.A.N.M, 235 P.2d 591—Rob¬ 
inson V. Isbrandtsen Co., C.A.N.T., 
203 F.2d 514—^Atkins v, Halliburton. 
Oil Well Cementing Co., C.A.La,, 
196 F.2d 876—Bailey v. Slentz, C. 
A.Kan., 189 F.2d 406—Green v. 
Reading Co., C.A.Pa., 180 F2d 149* 
—Readnour v. Commercial Stand¬ 
ard Ins. Co., C.A.Okl., 153 F.2d 907 
—General American Life Ins. Co. 
V. Central Nat. Bank of Cleveland,. 

C. C.A.Ohio, 136 P.2d 821. 

Chester v. Schleisner Co., D.C. 

Md., 167 F.Supp. 697—White Pine 
Copper Co. v. Continental Ins. Co., 

D. C.Mich., 166 F.Supp. 148—Tohan 
V. Joseph T. Ryerson & Son, Inc , 
D.C.Pa., 165 F.Supp. 638, reversed 
on other grounds, C.A., 265 F.2d 
920—^American Universal Ins. Co. 
V. Scherfe Ins. Agency, D.C.Iowa, 
135 F.Supp. 407—Johnson v. Royal 
Indem. Co., D.C.La., 104 F.Supp. 
821, affirmed, C.A., 206 P.2d 561— 
Allen V. Texas & P. Ry. Co., D.C.¬ 
La., 96 F.Supp. 520, affirmed, C.A., 
195 F.2d 545—^Moffett v. Arabian* 
Am. Oil Co., D.C.N.T., 85 F.Supp. 
174, affirmed, C.A., 184 F.2d 859, 
certiorari denied 71 S Ct. 533, 340- 
U.S. 948, 95 L.Ed. 683—Boulter v. 
Commercial Standard Ins. Co., D.C. 
Cal., 78 F.Supp. 895, reversed on- 
other grounds, C.A., 175 F.2d 763. 

Hanley v. Westchester Fire Ins. 
Co., D.C.Mich., 23 F.R.D. 640—Hart¬ 
man V. White Motor Co., D.C.Mich., 
12 F.R.D. 328. 

Order vacated 

Where defendant moved for judg¬ 
ment notwithstanding verdict and! 
for new trial, and an order for judg¬ 
ment notwithstanding verdict was 
made without ruling on motion for 
new trial, such order would be va¬ 
cated to be reinstated when court 
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is inconsistent with the ruling on the former.38 In 
accordance with the provisions of Rule 63, after 
the death of the judge who presided at the trial the 
•motion may be brought on for hearing before anoth- 
-er judge if the record is sufficiently clear and com¬ 
plete to warrant disposition thereof without hearing 
the case de novo.^^ 

A motion for judgment notwithstanding the ver- 
<dict and a motion for a new trial are granted on 
•different bases.^® The grant of a motion for judg¬ 
ment notwithstanding the verdict does not effect an 
automatic denial of an alternative motion for new 
trial.'^^ If the court in ruling on an alternative 
motion grants judgment notwithstanding the verdict 
hut fails to take action on the motion for new trial, 
such failure does not result in the loss of the motion 


for new trial, which stands undisposed of,'^^ or bar 
further consideration thereof and, if the trial 
court errs in granting the motion for judgment, 
movant is entitled to have his motion for a new 
trial considered in respect of asserted substantial 
trial errors and matters appealing to the discretion 
of the judge.^^ 

The trial courts should so administer the Rule as 
to accomplish all that is permissible under its 
termsd^ The Rule does not require the trial court 
to enter judgment notwithstanding the verdict in¬ 
stead of ordering a new trial, even though the court 
is persuaded that it erred in failing to direct a ver¬ 
dict for the losing party, but permits it to exercise 
a discretion to choose between the two alterna¬ 
tives.^'^ 


ruled on the alternative motion for 
^ new trial. 

LJ.S.—^Allegheny County, Pa., v. Mary¬ 
land Casualty Co., D.C.Pa., 42 P- 
.Supp. 677, appeal dismissed, C.C.A., 
132 P.2d 894, certiorari denied 63 
S.Ct. 981, 318 U.S. 787, 87 L.Ed. 
1164. 

Where motion for judgrment not¬ 
withstanding’ verdict is granted, al¬ 
ternative motion for new trial should 
-also be granted, where verdict is defi¬ 
nitely contrary to the very considera¬ 
ble weight of the evidence. 

U.S.—Bopst V. Columbia Casualty Co., 
D.C.Md., 37 F.Supp. 32. 

.Both motions denied 
U.S.—^Waldrip v. Liberty Mut. Ins. 
Co., D.C.La., 11 F.R.D. 426. 

■38. U.S.—^Allen v. Texas & P. Ry. 
Co., D.C.La, 96 F.Supp 520, affirmed, 
C.A., 195 F.2d 545. 

Both motions alternatively granted 
An order granting a motion for 
judgment notwithstanding the ver- 
-dict, and, in the alternative, granting 
a new trial on ground that verdict 
was contrary to evidence was not er¬ 
roneous. 

' U.S.—^Zegan v. Central R. Co. of ISTew 
Jersey, C.A.Pa., 266 F.2d 101— 
Willis V. Pennsylvania R. Co., C. 

C. A.]Sr.Y., 122 F.2d 248, certiorari 
denied 62 S.Ct. 187, 314 U.S. 684, 
86 L.Ed. 547. 

Bopst V. Columbia Casualty Co., 

D. C.Md., 37 F.Supp. 32. 

Granting judgment and denying new 
trial 

(1) Where defendant made an al¬ 
ternative motion for judgment not¬ 
withstanding the verdict or a new 
trial, and it was obvious that, if 
court’s interpretation of insurance 
policy involved was correct, verdict 
was wrong, and that, if verdict was 
right, it could only be because case 
presented a factual situation for 
jury’s solution, a denial for motion 
for new trial was required, so that, 


in event of reversal of ruling on 
motion for judgment notwithstand¬ 
ing the verdict, the verdict would 
stand. 

U.S.—Boulter v. Commercial Stand¬ 
ard Ins. Co., D.C.Cal., 78 F.Supp. 
895, reversed on other grounds, C. 
A., 175 F.2d 763. 

(2) In action for damages under 
the anti-trust laws, court would not 
grant defendants’ motions to set 
aside the verdicts for plaintiff, where 
the court had granted defendants’ 
motions for directed verdicts and 
for judgment and, assuming that an 
appellate court would hold the trial 
court’s views erroneous in part or in 
toto, the court had no way of know¬ 
ing which views might be held cor¬ 
rect. 

U.S.—Momand v. Universal Film Ex¬ 
change, D.C.Mass., 72 F.Supp. 469, 
affirmed, C.A., 172 F.2d 37, certio¬ 
rari denied 69 S.Ct. 939, 336 U.S. 
967, 93 L.Ed. 1118, rehearing de¬ 
nied 69 S.Ct. 1493, 337 U.S. 934, 93 
L.Ed. 1740, rehearing denied 69 S. 
Ct. 1529, 337 U.S. 961, 93 L.Ed. 1760. 

(3) Where trial court had con¬ 
cluded to direct verdict for defend¬ 
ants in an anti-trust suit, court 
would not also grant defendants’ mo¬ 
tion to set aside verdicts for plain¬ 
tiff on the ground that the jury did 
not understand the case as evidenced 
by certain circumstances including 
jury’s failure to abide by court's in¬ 
struction relative to the allowance of 
interest, where the case presented an 
average jury trial of a complicated 
anti-trust controversy and any error 
in the allowance of interest would 
not vitiate the entire verdict, in the 
event circuit court of appeals deter¬ 
mined that trial court erred in direct¬ 
ing verdict. 

U.S.—^Momand v. Universal Film Ex¬ 
change, supra. 

Denying judgment and granting new 
trial 

Where evidence was insufficient to 
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show that plaintiff was within scope 
of Federal Employers’ Liability Act 
defendant was entitled to have ver¬ 
dict set aside but not judgment not¬ 
withstanding verdict where deficien¬ 
cies of the evidence might be supplied 
at a new trial. 

U.S.—Shoenfelt v. Pennsylvania R. 
Co., D.C.N.Y., 69 F.Supp. 728. 

39. Record held sufficiently clear and 
complete 

U.S.—Lashbrook v. Kennedy Motor 
Lines, D.C.Pa., 119 F.Supp. 716. 

40. U.S.—De Vito V. United Air 
Lines, D.C.N.Y., 98 F.Supp. 88. 

41. U.S.—Montgomery Ward <& Co. 

V. Duncan, Ark., 61 S.Ct. 189, 311 

U. S. 243, 85 L.Ed. 147, 

American Universal Ins. Co. v. 
Scherfe Ins. Agency, D.C.Iowa, 135 
F.Supp. 407. 

Collins V. Risner, D.C.S.C., 23 
F.RD. 14. 

42. U.S.—Readnour v. Commercial 
Standard Ins. Co., CA.Okl., 253 F. 
2d 907. 

43. U.S.—Banks v. Associated In- 
dem. Corp., C.C.A.La., 161 F.2d 305. 

44 . U.S.—^Atkins v. Halliburton Oil 
Well Cementing Co., C.A.La., 196 
F.2d 876. 

45. U.S.—Montgomery Ward & Co. 

V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 L.Ed. 147. 

Bailey v. Slentz, C.A.Kan., 189 
F.2d 406—Hawkins v. Sims, C.C.A. 

W. Va., 137 F.2d 66—Pruitt v. Hard¬ 
ware Dealers Mut. Fire Ins. Co., 
aC.A.Ga., 112 F.2d 140, followed 
in Pruitt v. Caledonian Ins. Co., 
112 F.2d 574 and Pruitt v. Hard¬ 
ware Mut. Fire Ins. Co. of Minne¬ 
sota, Minneapolis, Minn., 112 F.2d 
574. 

46. U.S.—^Montgomery Ward & Co, v. 
Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

47. U.S.—Cone v. West Virginia Pulp 
& Paper Co., S.C.. 67 S.Ct. 752, 330 
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At the time the motion is presented to the court 
in a personal injury and death action the parties 
should call the court’s attention to state court pro¬ 
ceedings in other actions arising out of the same 
accident, so that the district court may have recourse 
to all available data.^s 

§ 1094. Particular Matters to Be Heard, Con¬ 
sidered, and Determined 

The trial court must consider matters properly pre¬ 
sented on a motion for a new trial, but not Immaterial 
matters or issues or grounds which are not urged or 
properly before it for determination. 

A district judge owes a basic duty to determine 
whether he has power to grant a motion for a new 
trial before assuming to exercise it, and is bound 
to interpret and apply the applicable Federal Rules 
of Civil Procedure.^^ The rules of practice do not 
justify the moving party in urging grounds for a 
new trial other than those incorporated in his mo¬ 
tion and, furthermore, general grounds of a mo¬ 
tion for a new trial which are not discussed or sup¬ 
ported by brief will not be considered.^^ The court 
must determine whether or not the reasons advanced 
indicate that substantial injustice has been done by 
improper action on the part of the court or jury, and 


also indicate that a new trial will amount to more 
than a mere relitigation of the issues.^^ Immaterial 
questions need not be considered and it is not for 
the court to attempt to interpret the mental opera¬ 
tions of the jury. 

Any claim that the verdict has been excessive re¬ 
quires a trial court to decide no more than whether 
the jury have reached a result which would ration¬ 
ally and dispassionately be reached by laymen on 
the basis of evidence relevant to the several cate¬ 
gories of legally recoverable damage.According¬ 
ly, on a motion for a new trial based on the ground 
of excessiveness of the verdict, the question to be 
considered is whether there is substantial evidence 
to sustain the amount of the verdict,^^ bearing in 
mind the extent of plaintiff’s injuries, his education, 
station in life, and character and it is for the 
court to determine whether the amount of damages 
awarded to plaintiff is so excessive as to shock the 
conscience and lead to the conclusion that the jury 
were influenced by passion or prejudice.58 

The verdict should be tested in the light of the 
maximum factors which might properly have gone 
into its synthesis,and in determining whether the 
jurors were actuated by any improper motives in 


U.S. 212, 91 L.Ed. 849, motion de¬ 
nied 67 S.Ct. 1090, motion denied 
67 S.Ct. 1725, 331 U.S, 794, 91 L. 
Ed, 1822. 

48. U.S.—^Zimmerman v. Matbews 
Trucking- Corp., C.A.Ark., 203 P.2d 
864, modified on otber grounds, C. 
A., 205 P,2d 837. 

49. U.S.—Pederal Deposit Ins. Corp., 
to Use of Secretary of Banking- v. 
Alker, C.A.Pa., 234 F.2d 113. 

50. U.S.—Pischler v. Dojeski, D.C. 
Pa., 143 P.Supp. 684. 

51. U.S.—Shehee v. Aetna Cas. & 
Sur. Co., D.CXa., 122 P.Supp. 1— 
Leahy v. Travelers Ins. Co., D.C. 
Ohio, 42 P.Supp. 26. 

52. U.S.—^Miller v. Pacific Mut, Life 
Ins. Co., D.C.Mich., 17 P.II.D. 121, 
afilrmed, C.A., 228 P.2d 889. 

63. D.C.^—^Howser v. Pearson, D.C., 
95 P.Supp. 936. 

Questions undex inappHcahle law 

Where workman for whose death 
recovery was sought under Federal 
Employers’ Liability Act was an em¬ 
ployee of defendant railroad at time 
of death, QLuestions raised by defend¬ 
ant under law of state in which work¬ 
man was killed, which would apply 
if he were not an employee, need not 
be considered on defendant’s motions 
for a new trial. 

U.S.—Byrne v. Pennsylvania R. Co., 
D.C.Pa., 169 P.Supp. 655, affirmed, 
C.A., 262 P.2d 906, 


Kehuttal of immaterial defense 
Where jury sustained defense of 
truth interposed by defendant sued 
for defamation, the issue of privi¬ 
lege became immaterial and any 
Question of admissibility of testimo¬ 
ny in rebuttal of any part of evi¬ 
dence given by defendant in support 
of defendant’s contention that he 
made the defamatory statement with¬ 
out malice and in good faith was 
academic. 

D.C.—^Howser v. Pearson, D.C., 95 P. 
Supp. 936, 

54. U.S.—^Bickart v. Union Barge 
Line Corp., D.C.Pa., 75 P.Supp. 572. 

Suspicion of disregarded instmiction 
Although verdict for sixteen thou¬ 
sand four hundred dollars justified 
suspicion that jury had disregarded 
instruction to credit defendant with 
one thousand four hundred dollars if 
they found against defendant and 
had, instead, added such sum to ver¬ 
dict against defendant, where verdict 
was nevertheless not excessive, in j 
absence of proof of such mistake, 
court would not set aside verdict, 
U.S.—Bickart v. Union Barge Line 
Corp., supra, 

55, U.S.—^Lebeck v. William A. Jar¬ 
vis, Inc., C.A.Pa., 260 P.2d 285. 

Menneti v, Evans Const. Co., 
D.C.Pa., 160 P.Supp. 372, reversed 
on other grounds, C.A,, 259 P.2d 
367. 


56. U.S.—^Werthan Bag Corp. v. Ag- 
new, C.A.Tenn., 202 P.2d 119—Jen¬ 
nings V. Chicago, R. I. <& P. Ry. 
Co., D.C.Minn., 43 F.2d 397. 

Consideration of evidence in general 
see infra § 1095. 

Not limited to Questions of la-w 
When trial judge is presented with 
motion for new trial grounded on 
claim of excessive verdict, his power 
to deal with such claim is not lim¬ 
ited to questions of law, but he may 
set aside verdict when he deems it to- 
be against weight of evidence, or for 
other reasons which he deems to be 
sufficient. 

U.S.—Bradley Min. Co. v. Boice, C.A. 
Idaho, 194 F.2d 80, certiorari de¬ 
nied 72 S.Ct. 1033, 343 U.S. 941, 

96 L.Ed. 1347, and motion denied 
198 P.2d 790, vacated on otheir 
grounds 73 S.Ct. 797, 345 U.S. 932, 

97 L.Ed. 1361, rehearing denied 205 
F.2d 937, certiorari denied 74 S.Ct. 
125, 346 U.S. 874, 98 L.Ed. 382. 

57. U.S.—^Affolder v. New York, C. 
& St. L. R. Co., D.C.Mo., 79 P.Supp. 
365, set aside on other grounds, C- 
A., 174 F.2d 486, reversed on oth¬ 
er grounds 70 S.Ct. 509, 339 U.S. 
96, 94 L.Ed. 683. 

58. D.C.—^Wanamaker v, Lewis, D. 
C., 173 P.Supp. 126. 

59. U.S.—^Armentrout v. Virginian 
Ry. Co., D.C.W.Va., 72 P.Supp. 997^ 
reversed on other grounds, C.C.A.,. 
166 P.2d 400, 4 A.L.R.2d 1064, 
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arriving at its amount, the court should attempt to 
measure the monetary value of the different elements 
of damages which were proper for their considera¬ 
tion, bearing in mind the decreased value of the 
dollar.Verdicts separately recovered by a wife 
for personal injuries and by her husband for prop¬ 
erty damage and medical expenses incurred by rea¬ 
son of the wife’s injuries will be judged separately 
by the particular facts applicable to each, and will 
not be treated as though they constituted a single 
verdict in favor of the parties jointly.®! That a 
verdict is larger than any verdict theretofore ren¬ 
dered in like circumstances is not decisive on the 
question of whether it should be set aside as exces¬ 
sive, although it is a fact to be considered.®^ 

§ 1095. - Evidence 

In passing on a motion for a new trial it is the duty 
of the court to consider all of the testimony which has 
been introduced by both parties and to weigh the evi¬ 
dence and ali other relevant factors. 

The rules to be applied as to the sufficiency of 
the evidence when the court is passing on a motion 
for a new trial are different from those applicable 
in passing on a motion for directed verdict or for 
judgment notwithstanding the verdict.It is the 


obligation of the court in passing on a motion for a 
new trial to consider all of the testimony which has 
been introduced by both plaintiff and defendant,®^ 
and where the motion is based on the ground that the 
findings of the jury are against the weight of the 
evidence, the trial court is not limited to taking that 
view of the evidence which is most favorable to the 
party prevailing at the trial.®® The power of the 
court on such a motion is much broader than on a 
motion for a directed verdict, or for judgment not¬ 
withstanding the verdict,®® and it is the right and 
duty of the court to weigh the evidence®'^ and all 
other relevant factors.®^ It may disbelieve wit¬ 
nesses,® ^ and it may rely on its own judgment as to 
the weight of the evidence favorable or unfavorable 
to the verdict.'^® 

Nevertheless, it is frequently held, as shown infra 
§ 1097 that in testing the sufficiency of the evidence 
on a motion for a new trial, the evidence must be 
considered in the light most favorable to the party 
who prevailed at the trial; and in this connection 
it has been held that the testimony of the prevailing 
party must be taken as true,*^! and that the court 
must accept as true all facts found by the jury which 
the evidence reasonably tends to prove,^^ Further- 


60. U.S.—^Armentrout r. Virginian 
Hy. Co., supra. 

61. U.S.—Kroger Co. v. Rawlings, 
C.A.Tenn., 251 F.2d 943. 

62. U.S.—^Armentrout y. Virginian 
Ry. Co., D.C.W.Va., 72 F.Supp. 997, 
reversed on other grounds, C.C.A,, 
166 F.2d 400, 4 A.L,R.2d 1064, 

63. U.S.—Thomas v. Atlantic Coast 
Line R. Co., C.A.Fla., 223 F.2d 1. 

64. U.S.—Cleland v. Peters, D.CPa., 
73 F.Supp. 769. 

65. U.S.—^Williams v. Nichols, C.A. 
Va., 266 P.2d 3S9~Altrichter v. 
Shell Oil Co., C.A.Minn., 263 F.Sd 
377—^McCracken v. Richmond, F. & 
P. R. Co., C.A.Va., 240 F.2d 484. 

Regan v. Lenkowsky, D.C.N.J., 
137 F.Supp. 133. 

Presumptions and inferences to he 
applied in construing evidence see 
infra § 1097, 

66. D.C.—^Miller v. Pennsylvania R. 
Co., D.C., 161 F.Supp. 633. 

Difference in function of judge 

There Is a difference in the func¬ 
tion of a judge when ruling on a mo¬ 
tion for directed verdict and when 
passing on a motion for a new trial; 
in the former, the trial judge must 
accept plaintiff’s version as true for 
the purpose of the motion, notwith¬ 
standing the existence of strong tes¬ 
timony to the contrary, while In the 
latter case, the trial judge has a 
wider, although not unlimited, lati- 
tudSb 


U.S.—McCracken v. Richmond, P. & 
P. R. Co., C.A.Va., 240 F.2d 484. 

67. U.S.—^Williams v. Nichols, C.A. 
Va., 266 P.2d 389—Altrichter v. 
Shell Oil Co.. C.A.Mmn., 263 F.2d 
377. 

Wilson V. Nu-Car Carriers, Inc., 
D.C.Pa., 158 F.Supp. 127, aflSrmed, 

C. C.A., 256 F.2d 332—Daniels v. 
Allegheny County, D.C.Pa., 145 F. 
Supp. 358—^Johns v. Baltimore & O. 
R. Co., D.C.Pa., 143 F.Supp. 15, af¬ 
firmed, C.A., 239 P.2d 385—Regan 
V. Lenkowsky, D.C.N.jr., 137 F.Supp. 
133—Grayson v. Deal, D.C.Ala., 85 
F.Supp. 431—Cheffey v. Pennsylva¬ 
nia R. Co., D.C.Pa., 79 F.Supp. 252. 

Benjamin v. Lehigh Valley R. 
Co„ D.C.N.Y.. 10 F.R.D. 154. 

D.C.—^Miller v. Pennsylvania R. Co., 

D. C., 161 F.Supp. 633. 

Weight of credible evidence 

Trial court’s duty. In considering 
motion for new trial, is to determine 
whether verdict was contrary to 
weight of credible evidence. 

U.S.—Johnson r. Bowers, D.C.I11., 151 
F.Supp. 777. 

68. U.S.—^Williams v. Nichols, C.A. 
Va., 266 P.2d 389. 

Regan v. Lankowsky, D.C.N.J., 
137 F.Supp. 133. 

I^ocal law 

Where federal jurisdiction was 
based on diversity of citizenship, on 
motion by defendant for a new trial, 
evidence was required to be tested 
by local law, where local law was 
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determinative of the substantive 
rights of the litigants. 

U.S.—^Moore v. Rosecliff Realty Corp., 
D.C.N.J., 88 F.Supp. 956. 

69. U.S.—Altrichter v. Shell Oil Co., 
C.A,Minn., 263 F.2d 377. 

70. U.S.—^Williams v. Nichols, C.A. 
Va., 266 F.2d 389—Altrichter v. 
Shell Oil Co., C.A.Mmn., 263 F.2d 
377. 

71. U.S.—Major v. McCurdy, D.C.S. 
C., 118 F.Supp. 637—Howe v. Schei- 
bel, D.C.Pa., 47 F.Supp. 296. 

Controverting evidence disregarded 
On defendant's motion for new tri¬ 
al on ground that verdict for plain¬ 
tiff was not supported by substan¬ 
tial evidence, court must take plain¬ 
tiff’s evidence as true, with such 
inferences as may reasonably be 
drawn therefrom, and must disre¬ 
gard defendant’s controverting evi¬ 
dence. 

U.S.—^Hubbard v. Lock Joint Pipe 
Co., D.C.Mo., 70 F.Supp. 689. 

72. U.S.—^Richard v. Western Fire 
Ins. Co., D.C.Minn., 161 F.Supp. 115 
—^Altrichter v. Shell Oil Co., D.C. 
Minn., 161 F.Supp. 46—^Kingsbury 
Breweries Co. v. Schechter, D.C. 
Minn., 142 F.Supp. 219—Schaefer 
V. Telex, Inc., D.C.Minn., 132 F. 
Supp. 140 — Slowik V. Chicago, M., 
St. P. & P. R. Co., D.aMinn., 89 F. 
Supp. 690, reversed on other 
grounds, C.A., 184 F.2d 920. 

On motion based on excessiveness 
of verdict, court must assume as es- 
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more, it has been said, that it would be an undue in¬ 
vasion of the jury’s historic function for the trial 
court to weigh the conflicting evidence, judge the 
credibility of witnesses, and arrive at a conclusion 
opposite from the one reached by the jury;*^^ and 
as stated supra § 1073, it has been held that courts 
are not free to reweigh the evidence and set aside 
the jury verdict merely because the jury could have 
drawn different inferences or conclusions, or be¬ 
cause judges feel that other results are more rea¬ 
sonable. 

Affidavits filed after the verdict may be considered 
as supporting the grounds for granting a new trial, 
but cannot be considered on the question of the suf¬ 
ficiency of the evidence before the jury to sustain 
the verdict.74 Expert witnesses and standard inter¬ 
est, annuity, and present worth tables may be used 
by the trial judge in considering a claim of exces¬ 
siveness of the verdictJS 

Judge as thirteenth juror. The law does not pro¬ 
vide for a thirteenth juror in the sense that the 
court is invited to sit in on the jury’s deliberations,'^^ 
although it has been said that in passing on a motion 
for a new trial, the trial judge sits as a thirteenth 
juror with the duty of reviewing the evidence and 
passing on its sufficiency. 


35B C.J.S. 

Newly discovered evidence. On a motion for new 
trial on the ground of newly discovered evidence, 
the evidence is presented to the trial court,and 
the trial court evaluates the probability that the new 
evidence will affect the result of the trial.'^9 The 
showing of the alleged newly discovered evidence 
need not present an air-tight case; it suffices if a 
showing is made of sufficient new facts to afford a 
basis for believing that, given an opportunity, the 
concrete proof could reasonably be expected to cover 
the gaps and to fill in the details.^® 

§ 1096. Presumptions, Inferences, and Bur¬ 
den of Proof 

On a motion for a new trial, the court will Indulge 
presumptions In favor of the verdict, and there is a 
substantial burden on the party seeking the new trial. 

Where a motion for a new trial is heard by anoth¬ 
er judge after the death of the trial judge, the rul¬ 
ings of the trial judge are presumed to be correct, 
and the burden is on the defeated party to demon¬ 
strate the contrary.SI In considering a motion for 
a new trial the court must assume that the jury 
followed the court’s instructions on the law.S^ Pas¬ 
sion and prejudice of the jury which will justify the 
granting of a new trial will not be inferred from the 
mere excessiveness^s of the award, or will not be 


tablished all facts that plaintifC's 
testimony reasonably tends to prove, 
together with all inferences in plain¬ 
tiff's favor which may fairly be 
drawn from facts. 

U.S.—Burris v. American Chicle Co., 
D.C.N.Y., 33 F.Supp. 104, affirmed, 
CC.A., 120 F.2d 218. 

73. U.S.—Moore v. Rosecliff Realty 
Corp., D.C.N.X, 88 F.Supp. 956. 
Credibility of witnesses is for jury, 

and not for court on motion for new 
trial on ground that verdict is against 
weight of evidence. 

U.S,—Carrano v. Red Star Transit 
Co., D.C.Pa., 58 F.Supp. 643. 

74. U.S.—Hawkins v. Sims, C-C.A. 
IV.Va., 137 F.2d 66. 

Affidavit not considered 

Affidavit supporting defendant’s 
motion for new trial in personal in¬ 
jury action, showing that plaintiff 
had applied for registration as physi¬ 
cian in Pennsylvania and had been 
refused on ground of material insuf¬ 
ficiency in record supporting applica¬ 
tion, could not be considered on mo¬ 
tion for new trial on ground verdict 
was against weight of evidence, in 
that plaintiff's material witnesses, 
including himself, had been discred¬ 
ited. 

U.S.—Carrano v. Red Star Transit 
Co., D.C.Pa., 58 F.Supp. 643. 

75. U.S.—Kowtko V. Delaware & H. 
R. Corps D.C.Pa., 131 F.Supp. 95. 


76. U.S,—^Woodlands Cemetery Co. 
V. U. S., D.C.Pa., 110 F.Supp. 704. 

Inapplicability of state rule 

State rule that the trial judge is 
a thirteenth juror and unless satis¬ 
fied with the verdict should set it 
aside does not exist in federal courts. 
U.S.—^Werthan Bag Corp. v. Agnew, 
C.A,Tenn., 202 F.2d 119, 

77 . U.S.—General Acc. Fire & Life 
Assur. Corp. v. Dickinson, D.C. 
Cal., 61 F.Supp. 153. 

78. D C.—^Dolcin Corp, v. Federal 
Trade Commission, 219 F.2d 742, 
94 U.S.App.D.C. 247, certiorari de¬ 
nied 75 act. 571, 348 U.S. 981, 99 
L.Ed. 763. 

79. D.C.—Dolcin Corp. v. Federal 
Trade Commission, supra. 

80. U.S.—Ishikawa v. Acheson, D.C. 
Hawaii, 90 F.Supp. 713. 

81. D.C.—^Miller v. Pennsylvania R. 
Co., D.C., 161 F.Supp. 633. 

82. U.S.—Pelham v. Hendricks, D.C. 
Pa., 132 F.Supp. 774—Beattie v. 
Monongahela R. Co., D.C.Pa., 122 
F.Supp. 803—^Haywood v. Jones & 
Laughlin Steel Corp., D.C.Pa., 108 
F.Supp. 661, vacated on other 
grounds, C.A., 205 F.2d 775—Keller 
v. Pennsylvania R. Co., D.C.Pa., 
100 F.Supp. 50—^Farabaugh v. Bal¬ 
timore & O. R. Co., D.C.Pa., 96 F. 
Supp. 205—McLeod v. Union Barge 
Line Co., D.C.Pa., 95 F.Supp. 366, 
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affirmed, C.A., 189 F.2d 610—Mc- 
Fadden v. Baltimore & O. R. Co., 
D.C.Pa., 95 F.Supp. 255—Boice v, 
Bradley, D.C.Idaho, 92 F.Supp. 750, 
affirmed, C.A., 194 F.2d 80, certio¬ 
rari denied 72 S.Ct. 1033, 343 U.S. 
941, 96 L.Ed. 1347, and motion de¬ 
nied, C.A., 198 F.2d 790, vacated 
on other grounds 73 S.Ct. 797, 345 
U.S. 932, 97 L.Ed. 1361, rehearing 
denied 205 F,2d 937, certiorari de¬ 
nied 74 S.Ct. 125, 346 U.S. 874, 98 
L.Ed. 382—Burns v, American Chi'- 
cle Co., D.C.N.T., 33 F.Supp. 1G4, 
affirmed, C.C.A., 120 F.2d 218. 

Contribtttory negligence 

Where no objection was made to 
the court’s charge as to contributory 
negligence, the court will assume 
that the jury in reaching their ver¬ 
dict had considered the problem of 
contributory negligence. 

U.S.—Schirra v. Delaware, L. & W. 
R. Co., D.C.Pa., 103 F.Supp. 812. 

83. U.S.—^Kaminski v. Chicago River 
& Ind. R. Co., C.A.Ill., 200 F.2d 1 
—Flener v. Louisville & N. R. Co., 
C.A,Ind., 198 F.2d 77. 

Size of one hundred thirty-three 
thousand dollar verdict in wrongful 
death and survival action was not in 
Itself sufficient to show that jury in 
returning verdict were motivated by 
passion, prejudice, or caprice. 

' U.S.—Patton V. Baltimore & O. R. 
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inferred from the mere inadequacy^^ of the award; r 
before the size of the verdict can be considered as 
giving rise to the inference that it was the result 
of sympathy, the verdict must be so excessive as 
irresistibly to give rise to an inference of passion, 
prejudice, mistake, bias, or sympathy, and conse¬ 
quently be palpably against the weight of the evi- 
dence.^5 

There is a substantial burden on a party seek¬ 
ing a new trial 6 and one who seeks to have a 
judgment set aside because of an erroneous ruling 
carries the burden of showing that prejudice result- 
ed.S7 A litigant seeking a new trial on a challenge 
to the array of jurors must produce evidence to 
support the challenge, but that evidence may be 
confined to the general method of jury selection, 
without showing that the particular jury who tried 
the case were deficient and, consequently, without 
establishing prejudice to the particular litigant usual¬ 
ly prerequisite for invoking remedial action.^^ 
Where a motion for a new trial is urged on the 
ground of misconduct on the part of the jurors, it 
is incumbent on the party making the motion to show 
affirmatively that both he and his counsel were ig¬ 
norant of the misconduct until after the return of 


the verdict. 

Newly discovered evidence. The burden is on one 
moving for a new trial on the ground of newly 
discovered evidence to show due diligence to obtain 
the evidence,and that the claimed newly discov¬ 
ered evidence was not discoverable in time for trial 
by diligent effort.^i He has the burden to deny 
a showing of his knowledge of the allegedly newly 
discovered evidence, ^ lie must rebut the pre¬ 

sumption that there has been a lack of diligence.®^ 
The burden is a substantial one,^^ which a mere 
hearsay affidavit wdll not satisfy.^5 

§ 1097. - Construction of Evidence 

On a motion for a new trial, in testing the suffi¬ 
ciency of the evidence to sustain the verdict the evi¬ 
dence must be considered in the light most favorable to 
the party who prevailed at the trial, and he is entitled 
to ail reasonable inferences deducible therefrom. 

As shown supra § 1095, it is the right and duty of 
the court in passing on a motion for a new trial to 
weigh the evidence. In testing its sufficiency to sus¬ 
tain a verdict, the evidence must be considered in the 
light most favorable to the party who prevailed at 
the trial,and he is entitled to receive the benefit of 


Co., D.C.Pa., 120 F.Supp. 669, af¬ 
firmed, C.A., 214 F.2d 129. 

84. U.S.—Flener v. Louisville & N. 
K. Co., C.A.Ind., 198 F,2d 77. 

85. U.S.—Kiefter v. Blue Seal Chem¬ 
ical Co., D.C.N.J., 107 F.Supp. 288, 
affirmed, C.A., 196 F.2d 614. 

86. U.S.—Kleinschmidt v. U. S., D.C. 
Mass., 146 F.Supp. 253. 

87. U.S.—Altrichter v. Shell Oil Co., 
C.A.Minn., 263 F.2d 377, 

Moran v. Pittsburgh-Des Moines 
Steel Co., D.C.Pa., 86 F.Supp. 255, 
reversed on other grounds, C.A., 
183 F.2d 467. 

88. U.S.—Dow V. Carnegie-Illinois 
Steel Corp., C.A.Pa., 224 F.2d 414, 
certiorari denied 76 S.Ct. 442, 350 
U.S. 971, 100 L.Ed. 842. 

89. U.S.—^U. S. V. Kansas City, Mo., 
C.C,A.Mo., 157 F.2d 459. 

90. U.S.—Martin v. Klein, D.C. 
Mass., 172 F.Supp. 778—Raske v. 
Raske, D C.Minn., 92 F.Supp. 348- 

91. U.S.—^Alison v. U. S., C.A.N.T,, 
251 F.2d 74. 

Kleinschmidt v. U. S., D.C.Mass., 
146 F.Supp. 253. 

92. U.S.—Colonial Booh Co. v. Am- 
sco School Publications, D.C.N.Y., 
48 F.Supp. 794, affirmed, C.C.A., 142 
F.2d 362. 

93. U.S.—^U. S. V. Bransen, C.C.A. 
Wash., 142 F.2d 232. 

94. U.S.—^Martin v. Klein, D.C.Mass., 
172 F.Supp. 778—^Kleinschmidt v. 
U. S., D.C.Mass., 146 F.Supp. 253. 


95. U.S.—^IQeinschmidt v. U. S., su¬ 
pra. 

96. U.S.—Lannan v. Kelm, C.A. 
Minn., 221 F.2d 725—Oxnard Can- 
ners, Inc. v. Bradley, C.A.Cal., 194 
F,2d 655, certiorari denied 72 S.Ct. 
1076, 343 U.S. 978, 96 L.Ed. 1370. 

Platt V. Reynolds, D.C.Pa., 166 F. 
Supp. 900—^White Pine Copper Co. 
V. Continental Ins, Co., D.C.Mich., 
166 F.Supp. 148—Tohan v. Joseph 
T. Ryerson & Son, Inc., D.C.Pa., 
165 F.Supp. 638, reversed on other 
grounds, C.A., 265 F,2d 920—Penn¬ 
sylvania Turnpike Commission to 
Use of Fink v. Seaboard Sur. Co., 
D.C.Pa,, 164 F.Supp. 723—Conner 
V. Pennsylvania R. Co., D.C.Pa., 
163 F.Supp. 718, affirmed, C.A., 263 
F.2d 944—^Manaia v. Potomac Elec. 
Power Co., D.C.Md., 163 F.Supp. 
671—^Altrichter v. Shell Oil Co., D. 
C.Minn., 161 F.Supp. 46—Menneti 
V. Evans Const. Co., D.C.Pa., 160 
F.Supp. 372, reversed on other 
grounds, C.A., 259 F.2d 367—^U. S. 
for Use of Reichenbach v. Mont¬ 
gomery, D.C.Pa., 155 F.Supp. 384 
—-Collins V. U. S., D.C.Wis., 150 F. 
Supp. 334, reversed on other 
grounds, C.A., 254 F.2d 66—Schip- 
fer V. Makowski, D.C.Pa., 149 F. 
Supp. 659—Clarke v. Reiss, D.C.N. 
J., 148 F.Supp. 135—De Vita v. 
Long, D.C.Pa., 147 F.Supp. 810— 
Daniels v. Allegheny County, D.C. 
Pa., 145 F.Supp. 358—^Kingsbury 
Breweries Co. v, Schechter, D.C. 
Minn., 142 F.Supp. 219—Brunner v. I 
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Minneapolis, St. F. & S. S. M. R. 
Co., D.C.Wis., 139 F.Supp. 424, af¬ 
firmed, C.A., 240 P.2d 608—McHon- 
ey V. Marine Nav. Co., D.C.S.C., 137 
F.Supp. 263, affirmed, C.A., 233 F.2d 
769, certiorari denied 77 S.Ct. 231, 
352 U.S. 930, 1 L.Ed.2d 165—Love- 
joy V. Monongahela Connecting R. 
Co., D.C.Pa., 137 F.Supp, 42—Thom¬ 
as V. Conemaugh Black Lick R. R., 
D.C.Pa., 133 F.Supp. 533, affirmed, 

C. A., 234 F.2d 429—^Pelham v. Hen¬ 
dricks, D.C.Pa., 132 F.Supp. 774— 
Schaefer v. Telex, Inc., D.C.Minn., 
132 F.Supp. 140—^Kowtko v. Dela¬ 
ware & H. R. Corp., D.C.Pa., 131 F. 
Supp. 95—^Beattie v. Monongahela 
R. Co , D.C.Pa., 122 F.Supp. 803— 
Campbell v. Pittsburgh & W. Va. 
R. Co., D.C.Pa., 122 F.Supp. 749— 
Patton V. Baltimore & O. R Co., 

D. C.Pa., 120 F.Supp 659, affirmed, 
C.A., 214 F.2d 129—Butler v. But¬ 
ler, D.C.Pa., 109 F.Supp. 914—Pio¬ 
neer Paper Stock Co. v. Miller 
Transport Co., D.C.N.J., 109 F.Supp. 
502—Makowski v. U. S., D.C.Pa., 
105 F.Supp. 575—Schirra v. Dela¬ 
ware, L. & W. R. Co., D.C.Pa, 103 
F.Supp. 812—Churchfield v. Paul 
Snyder, Inc., D.C.Pa., 102 F.Supp. 
441—Jastrzembski v. G-eneral Mo¬ 
tors Corp., D.C.Pa., 100 F.Supp. 465 
—Pickle V. Trimmel, D.C.Pa., 99 F. 
Supp. 494—Kilian v. Stackpole 
Sons, Inc., D.C.Pa., 98 F.Supp. 500 
—DeVito V. United Air Lines, D.C. 
N.T., 98 F.Supp. 88—Grobengieser 
V. Clearfield Cheese Co., D.C.Pa., 94 
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all favorable inferences that may reasonably be 
drawn therefrom.Any conflict in the evidence, 
it has been held, must be resolved in his favor,9S 
the obligation of the court being to decide whether 
the jury, so viewing the evidence, could reason¬ 
ably have arrived at the verdict which they did.^^ 


35B C.J.S. 

The court must consider the evidence from the point 
of view of what the jury could have found the facts 
to have been under the evidence.^ 

It must be assumed that the trier of facts found 
favorably to the prevailing party all the facts which 


P.Supp. 402—^IMoore v. Rosecliff 
Realty Corp., D.C.N.J., S8 F.Supp. 
956—O’Brien v. Public Service Taxi 
Co., D.C.Pa,, 83 F.Supp. 55, affirmed, 

C. A., 178 F.2d 211—Lon^o v. Yel¬ 
low Cab Co., D.C.Pa., 79 F.Supp. 
478—Bickart v. Union Barg-e Line 
Corp., D.C.Pa., 75 F.Supp. 572— 
Cleland v. Peters, D.C.Pa., 73 P. 
Supp. 769—^IVarlich v. Miller, D.C. 
Pa., 73 F.Supp, 593—Stafford v. 
Roadway Transit Co., D.C.Pa., 73 
F.Supp. 458—Tweitli v. Duluth, M. 
& I. R. Ry. Co., D.aMinn., 66 F. 
Supp. 427—Porter v. Cokato Co-op. 
Creamery Ass’n, D.C.Minn., 65 F. 
Supp. 974, appeal dismissed, C.C. 
A., 160 F.2d 107—Martin v. Federal 
Cartridge Corp., D.C.Minn., 64 F. 
Supp, 552—Clarke v. Chicago & N. 
W. Ry. Co., D.C.Minn., 63 F.Supp. 
579—Hamilton v. Thurber, D.C. 
Mmn,, 56 F.Supp. 826, reversed on 
other grounds, C.C.A., Northwest 
Underwriters v. Hamilton, 151 F. 
2d 389—Mann v. Funk, D.C.Pa., 60 
F.Supp. 305, affirmed, C.C.A., 141 F. 
2 d 260—Buelow v. McDevitt, D.C. 
Pa., 45 F.Supp. 29. 

Miller v. Pacific Mut. Lrlfe Ins. 
Co., D.C.Mich., 17 P.R.D. 121, af¬ 
firmed, C.A., 228 F.2d 889. 

D.C,—Shewmaker v. Capital Transit 
Co., 143 F.2d 142, 79 U.S.App.D.C. 
102 . 

Kerlin v. Washington Gas Light 
Co., D.C., 110 F.Supp. 487, affirmed 
211 F.2d 649, 94 U.S.App.D.C. 39. 

Bzcesslveuess of verdict 

(1> In passing on motion attack¬ 
ing verdict on ground of excessive¬ 
ness, court must accept evidence in 
behalf of plaintiff in its most favora¬ 
ble aspect. 

U.S.^—Allen v. Union R. Co., D.C.Pa„ 
162 F.Supp. 635—^Fiskratti v. Penn¬ 
sylvania R. Co., D.C.N.T., 147 F. 
Supp. 765—^Altolder v. New York, C. 
& St L. R. Co., D.C.Mo., 79 F.Supp. 
365, set aside on other grounds, C. 
Jl,, 174 F.2d 486, reversed on other | 
grounds 70 S.Ct 509, 339 U.S. 96, 94 i 
L.Ed. €83—Handy v. Reading Co., i 

D. C.Pa., 66 F.Supp. 246—^Malone v. | 
Suburban Transit Co., D.C.S.C., 64 j 
F.Supp. 859, affirmed C.C.A.., 156 F. 
2d 422—Jones v. Atlantic Refining 
Co., D.aPa., 65 F.Supp. 17. 

D.C.—Wanamaker v. Lewis, D.C., 173 

F.Supp. 126. 

(2) In passing on motion for a re¬ 
mittitur, district court must con¬ 
sider all the evidence most favorably 
to plaintiff. 


D.C.—Chambers v. Tobin, D.C., 118 F. 
Supp. 555. 

(3) Denial of new trial on remit¬ 
titur in general see infra § 1101. 
Acceptance at face value 

Court was bound to accept at face 
value whatever evidence was favor¬ 
able to prevailing party and to lay 
aside contradictory evidence and in¬ 
ferences. 

Xj.s.—Cummings v. Whitney, C.A.Vt., 
203 F.2d 354. 

Pacts 

On defendant’s motion the facts 
are reviewed in the aspects most fa¬ 
vorable to plaintiffs. 

U.S.—Manaia v. Potomac Elec. Power 
Co., D.C-Md., 163 F.Supp. 671. 

Construction in favor of losing party 
In a few cases it has been held that 
in passing on motion of plaintiff for 
new trial, court must consider testi¬ 
mony in light most advantageous to 
plaintiff and all conflicts therein 
must be resolved In plaintiff’s favor 
and plaintiff must be given benefit of 
every fact and inference of fact per¬ 
taining to issue involved which may 
be reasonably deduced from the evi¬ 
dence. 

U.S.—^Van Sant v. American Exp. Co., 

C. A.Pa., 169 F.2d 355. 

Nicolls V. Scranton Club, D.C.Pa., 
Ill F.Supp. 146, reversed on other 
grounds, C.A., 208 F.2d 874—Hack- 
worth V. Chesapeake & O, Ry. Co., 

D. C.Ky., 73 F.Supp. 348. 

97. U.S.—State of Wash. v. U. S., 
C.A.Wash., 214 F.2d 33, certiorari 
denied 75 S.Ct. 86, 348 U.S. 862, 99 
L.Ed. 679—Oxnard Canners, Inc. v. 
Bradley, C.A.Cal., 194 F.2d 655, cer¬ 
tiorari denied 72 S.Ct, 1076, 343 U. 
S. 978, 96 L.Ed. 1370. 

White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—^Richard v. Western 
Fire Ins. Co., D.C.Minn., 161 F. 
Supp. 115—Altrichter v. Shell Oil 
Co., D.C.Minn., 161 F.Supp. 46— 
Clark V. Reiss, D.C.N.J., 148 P. 
Supp. 135—^Daniels r. Allegheny 
County, D.G.Pa,, 146 F.Supp. 358— 
Kingsbury Breweries Co. v. Schech- 
ter, D.C.Minn., 142 F.Supp. 219— 
Lovejoy V. Monongahela Connect¬ 
ing R. Co., D.C.Pa., 137 F.Supp. 42 
—Schaefer v. Telex, Inc., D.C.Minn., 
132 F.Supp. 140—Kowtko v, Dela¬ 
ware & H. R, Corp., D.C.Pa., 181 F. 
Supp. 95—Beattie v. Monongahela 
R. Co., D.aPa., 122 F.Supp. 803— 
Flusk V. Brie R. Co., D.C.N.J., 110 
F.Supp. 118—^Butler v. Butler, D.C. ^ 
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Pa., 109 F.Supp. 914—Davidson v. 
Pennsylvania R. Co., D.C.Pa., 105 
F.Supp. 863—Makowski v. U. S., D. 

C. Pa, 105 F.Supp. 575—Schirra v. 
Delaware, L. & W. R. Co., D.C.Pa., 
103 F Supp. 812—Pickle v. Trimmel, 

D. C.Pa., 99 F.Supp. 494—Slowik v. 
Chicago, M , St. P. & P. R. Co., D.C. 
Minn., 89 F.Supp. 590, reversed on 
other grounds, CA., 184 F.2d 920— 
Moore v. Rosecliff Realty Corp., D. 
C.N.J., 88 F.Supp. 956—O’Brien v. 
Public Service Taxi Co., D.C.Pa., S3 
F.Supp. 55, affirmed, C.A, 178 F.2d 
211—Longo V, Yellow Cab Co., D.C. 
Pa., 79 F.Supp. 478—Cleland v. Pe¬ 
ters, D.C.Pa., 73 F.Supp. 769—^War- 
lich V. Miller, D.C.Pa., 73 F.Supp. 
593—Stafford v. Roadway Transit 
Co., D.C.Pa., 73 F.Supp. 458—Ham¬ 
ilton V. Thurber, D C.Minn., 56 P. 
Supp. 826, reversed on other 
grounds, C.C.A., Northwest Under¬ 
writers V. Hamilton, 151 F.2d 389. 

D.C.—^Kerlin v. Washington Gas 
Light Co., D.C., 110 F.Supp. 487, 
affirmed 211 F.2d 649, 94 U.S.App.D. 
C. 39. 

Oa motion to set aside verdict as- 
excessive, plaintiff was entitled to 
benefit of most favorable inferences 
to be drawn from evidence. 

U.S.—^Poindexter v. Groves, D.C.N.Y., 
103 F.Supp. 657. 

98. U.S.—Standard Oil Co. of Cal. r. 
Moore, C.A.Wash., 251 F.2d 188, 
certiorari denied 78 S.Ct. 1139, 356 

U. S. 975, 2 L.Ed.2d 1148—Oxnard 
Canners, Inc. v. Bradley, C.A.Cal., 
194 F.2d 665, certiorari denied 72 
S.Ct. 1076, 343 U.S. 978, 96 L.Ed. 
1370. 

Di Salvo V. Canard S. S. Co., D.C. 
N.Y., 171 F.Supp. 813—Daniels v. 
Allegheny County, D.C.Pa, 145 F. 
Supp. 358—Cleland v. Peters, D.C. 
Pa., 73 F.Supp. 769—Warlich v. Mil¬ 
ler, D.C.Pa., 73 F.Supp. 593—Staf¬ 
ford V. Roadway Transit Co., D C. 
Pa., 73 F.Supp. 458—^Nowery v. 
Smith, D.C.Pa., 69 F.Supp. 755, af¬ 
firmed, C.C.A., 161 F.2d 732—Deneen 

V. Baltimore & O. R. Co., D.C.W.Va., 
68 F.Supp. 148, reversed on other 
grounds, C.aA., 161 F.2d 674. 

99. U.S.—Clarke v. Reiss, D.C.N.J., 
148 F Supp. 135—^McHoney v. Ma¬ 
rine Nav. Co., D.C.S.C., 137 F.Supp. 
263. affirmed, C.A., 233 P.2d 769, 
certiorari denied 77 S.Ct. 231, 352 
U.S. 930. 1 L.Bd.2d 165. 

1 . U.S.—^Pirst Acceptance Corp. v. 
Kennedy, D.CIowa, 95 F.Supp. 861, 
reversed on other grounds, C.A.,. 
194 F.2d 819. 
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the evidence reasonably tended to prove,^ and every 
fact which might be found or reasonably inferred 
from the evidence,^ and resolved in his favor all 
facts in controversy^ and all conflicts.^ It will 
not be presumed that the verdict was based on a 
theory not in issue.^ The evidence in support of 
the verdict must be conceded the greatest probative 
force to which it is fairly entitled, and only when 
it then fails is a new trial justified.^ 

Where improper evidence received by a jury dur¬ 
ing their deliberations may have had prejudicial 
effect, the law will presume such effect.^ 

§ 1098. Decision Granting or Refusing Mo¬ 
tion 

The power of the trial court to order a new trial 
should be exercised cautiously and only in the further¬ 
ance of substantial justice, but the court should not 
hesitate to grant a new trial in any case where the ends 
of justice so require. 


The power of the trial court to order a new trial 
should be exercised cautiously^ and prudently,^^ and 
only in the furtherance of substantial justice 
judges hesitate to invade the province of a jury and 
set aside their findings,or to overrule a prior de¬ 
cision of another judge of the same court in the 
same case.^^ The court should not hesitate, how¬ 
ever, to set aside a verdict or findings and grant 
a new trial in any case where the ends of justice 
so require and, as shown supra § 1073, a new trial 
may be granted even though there is substantial evi¬ 
dence supporting the verdict or preventing the di¬ 
rection of a verdict. 

A motion for a new trial is properly denied where 
the record shows it is without merit,where the 
denial is not inconsistent with substantial justice,^^ 
where a new trial will serve no useful purpose,^^ or 
no purpose except to relitigate issues which had been 
fully considered and correctly and finally deter- 


2 . U.S.—Campbell v. Pittsburgh & 
W. Va. R. Co., D.C.Pa., 122 F.Supp. 
749. 

3. U.S.—^Weinkle v. Osterneck, D.C. 
Pa., 139 F.Supp. 381. 

4. U.S.—Zahn v. Ford Motor Co., D. 
C.Minn., 164 F.Supp. 936, affirmed, 

C. A., 265 F.2d 729. 

5. U.S. — Richard v. Western Fire 
Ins. Co., D.C.Minn., 161 F Supp. 115 
—Altrichter v. Shell Oil Co., D.C. 
Minn., 161 F.Supp. 46. 

6. U.S.—Ping V. U. S., D.C.Mich., 105 
F.Supp. 848. 

7. U.S.—U. S. V. 3969.59 Acres of 
Land, D.C.Idaho, 56 F.Supp. 831. 

8. U.S.—Stiles V. Lawrie, C.A.Tenn., 
211 F.2d 188. 

9. U.S.—^Feeney v. Stieringer, D.C.N. 

T., 162 F.Supp. 540—^Altrichter v. 
Shell Oil Co., D.C.Minn., 161 P. 
Supp. 46—LaBuff v. Texas & N, O. 
R. Co., 126 F.Supp. 759. 

Benjamin v. Lehigh Valley R. 
Co., D.C.N.T., 10 F.R.D. 154. 

D.C.—^Miller v. Pennsylvania R. Co., 

D. C.D.C., 161 F.Supp. 633. 

10. U.S.—^Feeney v. Stieringer, D.C. 
N.Y,, 162 F.Supp. 540. 

Benjamin v. Lehigh Valley R. 
Co., D.C.N.T., 10 P.R.D. 154. 
“Judges should be most circum¬ 
spect in overturning a jury verdict.” 

U.S.—^Bordonaro Bros. Theatres v. 
Paramount Pictures, C.A.N.T., 176 
F.2d 594, 598. 

11. U.S,—^Altrichter v. Shell Oil Co., 
D.C.Minn., 161 F.Supp. 46. 

12. U.S.—^Martin v. Payton, D.C.K:y., 
20 F.R.D. 200. 

13 . U.S. — Sutherland Paper Co. v. 
Grant Paper Box Co., D.C.Pa., 9 F. 
R.D. 422. 

14 . U.S.—^Williams v. Nichols, CA- i 


Va., 266 P.2d 389—Snead v. New 
York Cent. R. Co., C.A.W.Va., 216 
P.2d 169—Charles v. Norfolk & W. 
Ry. Co., C.A,I11., 188 F 2d 691, cer¬ 
tiorari denied 72 S.Ct. 55, 342 U.S. 
831, 96 L.Ed. 628—Virginia Ry. Co. 

V. Armentrout, C.C.A.W.Va., 166 F. 
2d 400, 4 A.L.R.2d 1064—.^tna Cas¬ 
ualty & Surety Co. v. Teatts, C.C. 
A Va., 122 F.2d 350. 

Gaudiosi v. Franklin, D.C.Pa., 166 
F.Supp. 351, reheard 166 F.Supp. 
353—Tohan v. Joseph T. Ryerson & 
Son, Inc., D.C.Pa., 165 F.Supp. 638, 
reversed on other grounds, C.A., 
265 F.2d 920—^Damanti v. A/S In- 
ger, D.C.N.Y., 153 F.Supp. 600— 
U. S. V. 34.5 Acres in Ozark Coun¬ 
ty, Mo., D.C.Mo„ 107 F.Supp. 832— 
U. S. V. 620.00 Acres of Land, More 
or Less, Situate in Marion County, 
Ark., D.C.Ark., 101 F.Supp. 686— 
Jones V. Pennsylvania R. Co., D. 
C.N.Y., 35 F.Supp. 1017. 

D.C.—Eastern Air Dines, Inc. v. Un¬ 
ion Trust Co., 239 F.2d 25, 99 U.S. 
App.D.C. 205, certiorari denied 77 
S.Ct. 816, 353 U.S. 942, 1 D.Ed.2d 
760. 

Miller v. Pennsylvania R. Co., D. 
a, 161 F.Supp. 633, 

15. U.S.—United Press Ass'ns v. 
Charles, C.A.Alaska, 245 F.2d 21, 
certiorari denied 77 S.Ct. 1378, 354 
U.S. 925, 1 L.Ed.2d 1435—Valensi v. 
Iravani Mottaghi, C.A.N.Y., 244 F. 
2d 261—^Walterman v, Taylor, C.C. 
A.N.Y., 168 F.2d 413, 

Morgan v. Hidden Splendor Min. 
Co., D.C.Utah, 169 F.Supp. 854— 
Russell V. Monongahela Ry. Co., D. 
C.Pa., 169 F.Supp. 660, affirmed, C. 
A., 262 F.2d 349—Jim^s Trailer 

Sales, Inc. v. Shutok, D.C.Pa., 163 
F.Supp. 274—^Eastern Air Lines v. 
U. S„ D.C.Del., 110 F.Supp. 499— 
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Gadmoski v. Pitney, D.C.Pa., 59 F. 
Supp. 641. 

Alleged misconduct not shown by 
record 

(1) Where trial court cautioned ev¬ 
erybody in court room to avoid doing 
anything that would show approval 
or disapproval of anything that was 
being done by court, jury, counsel, or 
witnesses and that if anyone was 
found doing anything improper court 
might have to punish for contempt, 
but record did not disclose Incident 
which occurred, refusal to withdraw 
jurors on ground of misconduct oc¬ 
curring during course of trial was 
not ground for new trial. 

U.S.—McHugh V. Audet, D.C.Pa., 72 
F.Supp. 394. 

(2) Where assertion of juror, after 
verdict had been taken and jurors 
discharged, that proper consideration 
had not been given the evidence and 
that some instructions had been dis¬ 
regarded, was brought to attention of 
judge, who then conducted an investi¬ 
gation in which such juror testified 
and nothing was shown but how jury 
considered issue submitted to them 
for determination, motion to set aside 
verdict was properly denied. 

U.S.—Poindexter v. Groves, C.A.N.Y., 
197 F.2d 915. 

16. U.S.—^Norwood v. Great Am. In- 
dem. Co., C.CA.Pa., 146 F.2d 797. 

17. U.S.—^Patton v. Baltimore & O. 
R. Co., D.C.Pa., 99 F.Supp. 455, re¬ 
versed on other grounds, C.A., 197 
F.2d 732—U. S. v. Parisi, D.C.N.Y., 
27 F.Supp. 922—^U, S. v. Colangelo, 
D.C.N.Y., 27 F.Supp. 921—Connei 
V. Great Atlantic & Pacific Tea Co., 
D.C.MO., 25 F.Supp. 855. 

D.C.—^Hawley v. Hawley, 114 F.2d 
745, 72 App.D.C. 376. 



35B C.J.S. 


§§ 1098-1099 FEDERAL CIVIL PROCEDURE 


mined,IS or where the verdict of the jury is re¬ 
sponsive to the pleadings, evidence, and instructions 
of the court.^^ A court is not required to give rea¬ 
sons for denying a petition for rehearing merely 
because a party urges grounds that he claims to have 
discovered recently.^O It will be assumed that an 
untimely motion for a new trial was overruled be¬ 
cause it was too late, and that the court did not pass 
on the merits of the motion.^^ 

Rule 50 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., relating to motions for a directed 
verdict authorizes a trial court, which is persuaded 
that it erred in failing to direct a verdict for the 
losing party, to reopen the judgment and either order 
a new trial or direct the entry of a judgment as if 
the requested verdict had been directed, but the Rule 
does not compel entry of a judgment notwithstand¬ 
ing the verdict, but permits the granting of a new 


trial in the exercise of discretion,and an order 
granting a new trial will be entered where the court 
believes that the ends of justice would be better 
served by ordering a new trial rather than a final 
termination of the trial stage of the controversy.23 

Newly discovered evidence. The court may refuse 
a motion for new trial on the ground of newly dis¬ 
covered evidence-^ but allow the case to be reopened 
for the receipt of the evidence and of evidence in 
opposition thereto as discussed supra § 940. 

§ 1099. - Discretion of Court 

A motion for a new trial in the federal courts is 
addressed to the sound judicial discretion of the trial 
court, which must be exercised wisely and in the in¬ 
terests of justice. 

A motion for a new trial in the federal courts is 
addressed to the sound judicial discretion of the 
trial judge and in the exercise of such discretion 


.18. U.S.—Smith V. Mosier, D.C.Mich., 

148 P.Supp. 638—^U. S. v. 6.87 Acres 
of Land, More or Less, Situate in 
Village of Garden City, Nassau 
County, N. T., B C.N.T., 58 P.Supp. 
949. affirmed, C.CA., 147 P.2d 351. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich., 17 F.R.D. 121, af¬ 
firmed, C.A., 228 P.2d 889—U. S. v. 
5.77 Acres of Land, More or Less, 
in Borough of Brooklyn, Kings 
County, D.C.N.Y., 3 P.R.D. 298. 
Re-emphasis of previous testimony 
Where, in support of motion for 
new trial of action for damages re¬ 
sulting from collision of tractor- 
trailers, defendants offered no more 
than “pointing up” or re-emphasis of 
testimony of a witness whose testi¬ 
mony, along with all evidence, had 
n.lready been heard, weighed, and 
passed on by trial judge, motion 
would be denied. 

U.S.—Pioneer Paper Stock Co. v. Mil¬ 
ler Transport Co., D.C.N.Y., 109 P. 
Supp. 502. 

19. U.S.—Lindeman v. Textron, Inc., 
D.C.N.T., 143 P.Supp. 955. 

■Verdict held not contrary to clear 

weight of evidence so as to justify 
new trial. 

B.C.—Howard v. Capital Transit Co., 
D.C., 97 P.Supp. 578, affirmed 196 
P.2d 593, 90 U.S.App.D.C. 359. 

20. U.S.—Carolina Scenic Coach 
Lines v. U. S., D.C.N.C., 59 P.Supp. 
336, affirmed 66 S.Ct. 37, 326 U.S. 
680, 90 L.Ed. 398. 

21. B.C.—Ruppert v. Ruppert, 134 P. 
2d 497. 77 U.S.APP.B.C. 65. 

‘22. U.S.—Cone v. West Virginia 
Pulp & Paper Co., S.C., 67 S.Ct. 722, 
330 U.S. 212, 91 L.Ed. 849, motion 
denied 67 S.Ct. 1090, 330 U.S. 812, 
91 L.Ed. 612, motion denied 67 S, 
Ct. 1125, 331 U.S. 794, 91 L.Ed. 1822. 


B.C.—Gillis V. Reicks, B.C., 7 F.R.B. 
205. 

23. B.C.—Gillis v. Reicks, supra. 

24. U.S.—U. S. V. Parisi, B.C.N.Y., 
27 P.Supp. 922—^U. S. v. Colangelo, 
B.C.N.Y., 27 P.Supp. 921. 

25. U.S.—^Mihalchak v. American 
Bredging Co., C.A.Pa., 266 P.2d 875 
—Williams v. Nichols, C.A.Va., 266 
P.2d 389—Altrichter v. Shell Oil 
Co., aA.Minn., 263 F.2d 377—Zieg¬ 
ler V. Akin, C.A.Kan., 261 P.2d 88 
—Kirkpatrick v. Atlantic Coast 
Line R, Co., C.A.Pla., 259 F.2d 409 
—^Atchison, T. & S. P. Ry. Co. v. 
Preston, C.A,Kan., 257 P.2d 933— 
Wilson V. Bailey, C.A.N.M., 257 F. 
2d 352—^Agnew v. Cox, C.A.Mo., 254 
P.2d 263—Phoenix Indem. Co. of 
N. Y. V. Girouard, C.A.La., 252 F.2d 
146—Stofer v. Montgomery Ward 
& Co., C.A.MO., 249 P.2d 285—Heb¬ 
ron V. Brown, C.A.Va., 248 P.2d 798 
—^Hobart v. O’Brien, C.A.Mass., 243 
P.2d 735, certiorari denied 78 S.Ct. 
42, 355 U.S. 830, 2 L.Ed.2d 42, re¬ 
hearing denied 78 S.Ct. 139, 355 U. 
S. 879, 2 L,Ed.2d 110—Miller v. 
New York Cent. R. Co., C.A.Ind., 
239 P.2d 10—Uhl v. Echols Trans¬ 
fer Co., C.A.Ala., 238 P.2d 760— 
Houtz V. General Bonding & Ins. 
Co., C.A.N.M., 235 P.2d 591—South¬ 
ern Ry. Co. V. Madden, C.A.S.C., 
235 P.2d 198, certiorari denied 77 
S.Ct. 328, 352 U.S. 953, 1 L.Ed.2d 
244—^Helene Curtis Industries, Inc. 
V. Sales Affiliates, Inc., G.A.N.Y., 
233 P.2d 148, certiorari denied 77 
set. 101, 352 U.S. 879, 1 L.Ed.2d 
SO, rehearing denied 77 S.Ct. 260, 
352 U.S. 945, 1 L.Ed.2d 240—Smith's 
Transfer Corp. of Staunton, Va. v. 
Comer, C.A.W.Va., 232 F.2d 307— 
Lavino v. Jamison, C.A.CaL, 230 
F.2d 909—Turner v. U. S., C.A. 
Tenn., 229 P.2d 944, certiorari de¬ 
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nied 7S S.Ct. 1038, 351 U.S. 970, 100 
L.Ed. 1489—Cathedral Estates v. 
Taft Realty Corp., C.A.Conn., 228 
P.2d 85—^Zimmerman v. Emmons, 
C.A.Hawaii, 225 P.2d 97, certiorari 
denied 76 S.Ct. 302, 350 US. 932, 
100 L.Ed. 814—Norwich Union Fire 
Ins. Soc. Limited v. Glasser, CA. 
Cal., 224 P.2d 386—Atlantic Coast 
Line R. Co. v. Be Mayo, C.A.Pla., 
222 P.2d 462—Peters v. Smith, C.A. 
Pa., 221 P.2d 721—Bavis v. Yellow 
Cab Co. of St. Petersburg, C.A.Pla., 
220 P.2d 790—^English v. Mattson, 
C.A.Tex., 214 P.2d 406—Boise Pay¬ 
ette Lumber Co. v. Larsen, C.A.Ida¬ 
ho, 214 F.2d 373, 46 A.L.R.2d 1038— 
Witt V. Merrill, C.A.S.C., 210 P.2d 
132—^Mayer v. Higgins, C.A.N.Y., 
208 P.2d 781—^Edwards v. Stemns, 
C.A.Va., 207 P.2d 734—Thiringer v. 
Barlow, C.A.Wyo., 205 F.2d 476— 
Waylander-Peterson Co. v. Great 
Northern Ry. Co., C.A.Minn., 201 
P.2d 408, 37 A.L.R.2d 1399—Kan¬ 
sas City Stockyards Co. of Me. v. 
Anderson, C.A.Mo., 199 P.2d 91, 36 
A.L.R.2d 1—Plener v. Louisville & 
N. R. Co., C.A.Ind., 198 P.2d 77— 
Jennings v. Murphy, C.A.IIL, 194 
P.2d 35—Trout v. Cassco Corp., C. 
A.Va., 191 F.2d 1022—Smith v. Gay, 
C.A.Va., 190 P.2d 719—Kirstner v. 
Atlantic Greyhound Corp., C.A.N.C., 
190 P.2d 422—Littleton v. BeLash- 
mutt, C.A.Va., 188 P.2d 973, certio¬ 
rari denied 72 S.Ct. 229, 342 U.S. 
897, 96 L.Ed. 672—Stephenson v. 
Steinhauer, C.A.N.B., 188 P.2d 432 
—Pishbaugh v. Armour & Co., C.A. 
Md., 185 P.2d 541, certiorari denied 
72 S.Ct. 361, 342 U.S. 914, 96 L.Ed. 
683, rehearing denied 72 S.Ct. 563, 
342 U.S. 950, 96 L.Ed. 706—Kansas 
City Public Service Co. v. Shephard, 
C A.Kan., 184 P.2d 945—State Farm 
Fire Ins. Co. v. Gregory, C.A.S.C., 
184 P.2d 447—^Everett v. Southern 
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Pac. Co., C.ACal., 181 P.2d 58— 
De Pascale v. Pennsylvania R. Co., 
C.A.Pa.. 180 F.2d 825—Atlantic 
Coast Line R. Co. v. Hadlock, C.A. 
Pla., 180 F.2d 105—Stanek v. Cole, 
C.A.Wis , 178 F.2d 122—Trapp v. U. 
S., C.A.Okl., 177 P.2d 1, certiorari 
denied 70 S.Ct. 573, 339 U.S. 913, 94 
L.Ed. 1339—^American Smelting’ & 
ReflniniT Co. v. Sutyak, C.A.C 0 I 0 ., 
176 P.2d 123—^Francis v. Southern 
Pac. Co., C.C.A.Utah, 162 P.2d 813, 
affirmed 68 S.Ct. 611, 333 U.S. 445, 
92 L.Ed. 798—Gleaton v. Green, C.C. 
A.S.C., 156 P.2d 459—Brown v. New 
York Life Ins. Co., C.C.A.Or., 152 
P.2d 246—Lemley v. Christopher- 
sen, C.C.A.Fla., 160 P.2d 291—Thiel I 

V. Southern Pac. Co., C.C.A.Cal., 149 I 
P.2d 783, reversed 66 S.Ct. 984, 328 

U. S. 217, 90 L.Ed. 1181, 166 A.L.R. 
1412—Patton v. Lewis, C.C.A.Colo., 
146 P.2d 544—Murphy v. U. S. Dist. 
Court for Northern Dist. of CaL, 
Southern Division, C.C.A.Cal., 145 
P.2d 1018, certiorari dismissed 65 
S.Ct. 1090, 325 U.S. 891, 89 L.Ed, 
2003—^Daffinrud v. U. S., C.C.A.Wis., 
145 P.2d 724—U. S. v. Bransen, C.C. 
A.Wash., 142 P.2d 232—Mill Own¬ 
ers Mut. Fire Ins. Co. v. Kelly, C.C. 
A.Mo, 141 P.2d 763—Old Colony 
Trust Co. V. Kurn, C.C.A.Mo., 138 
F.2d 394—Hawkins v. Sims, C.C.A. 

W. Va., 137 F.2d 66—^Atlantic Coast 
Line R. Co. v. Smith, C.C A,Pla., 135 
P.2d 40—^Atkinson v. Atkinson, C.C. 
A.Tex., 132 F.2d 917—Bateman v. 
Donovan, C.C.A.Mont., 131 F.2d 759 
—^Walgreen Drug Stores v. Scruggs 
Drug Store, C.C.A.N.C., 129 F.2d 789 
—Emanuel v. Kansas City Title & 
Trust Co., C.C.A.M 0 ., 127 P.2d 175 
—Toudan v. Majestic Hotel Man¬ 
agement Corporation, C.C.A.Ill., 125 
P.2d 15 —JEitYiSi Casualty & Surety 
Co. V. Yeatts, C.C.A.Va., 122 P.2d 
350—Standard Oil Co. v. Burlesson, 
C.C.A.Pla., 117 P.2d 412—Chapman 

V. Federal Land Bank of Louis¬ 
ville, Ky., C.C.A.Ohio, 117 F.2d 321 
—Campbell v. American Foreign S. 
S. Corporation, C.C.A.N.Y., 116 F.2d 
926, certiorari denied 61 S.Ct. 959, 
313 U.S. 573, 85 L.Ed. 1530—Aladdin 
Mfg. Co. V. Mantle Lamp Co. of 
America, C.C.A.I11., 116 P.2d 70S— 
Evans v. Teche Lines, C.C.A.Miss., 
112 F.2d 933—Nolan v. General 
Seafoods Corporation, C.C.A.Mass., 
112 F.2d 515—Teche Lines v. Boy¬ 
ette, C.C.A.Miss., Ill F.2d 579— 
Marshall's U. S. Auto Supply v. 
Cashman, C.C.A.Kan., Ill P.2d 140, 
certiorari denied Cashman v. Mar¬ 
shall’s U. S. Auto Supply, 61 S.Ct. 
26, 311 U.S. 667, 85 L Ed. 428— 
Maryland Casualty Co. v. Dawson, 

C. C.A.Tex., 75 F.2d 431—National 
Surety Co. v. Jean, C.C.A.Tenn., 61 
F.2d 197. 

Wilson V. Nu-Car Carriers, Inc., 

D. C.Pa., 158 F.Supp. 127, affirmed, 

C.A., 256 P.2d 332—Johnson v. 

Bowers, D.C.Ill., 151 F.Supp. 777— 
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Baird v. Aluminum Seal Co., D.C. 
Pa., 149 FSupp. 874, affirmed, C. 
A., 250 P.2d 595—Smith v. Hosier, 
D.C.Mich., 148 F.Supp. 638—Schnei¬ 
der V. U. S. Steel Corp., D.C.Minn., 
147 F.Supp. 289—^Daniels v. Alle¬ 
gheny County, D.C.Pa., 145 F.Supp. 
358—Johns v. Baltimore & O. R. 
Co., D.C.Pa., 143 F.Supp. 15, affirm¬ 
ed, C.A., 239 F.2d 385—Widder v. 
New York C. & St. L. R. Co., D.C. 
Pa., 142 F.Supp. 830, affirmed, C. 
A., 235 P.2d 752—^Eastern Air Lines 
V. U. S., D.C.Del., 110 F.Supp. 499 
—^Zellem v. Herring, D.C.Pa., 102 
F.Supp. 105—U. S. V. 620 00 Acres 
of Land, More or Less, Situate in 
Marion County, Ark., D.C.Ark., 101 
F.Supp. 686—Willis v. American 
Barge Line Co., D.C.Pa, 87 F.Supp. 
919—Grayson v. Deal, DC Da, 85 
F.Supp. 431—U. S. v. One 1941 Lin¬ 
coln Zephyr Sedan, Motor No. 
H-107.919, D.C.Mo., 63 F.Supp. 336 
—U. S. V. 3969.59 Acres of Land, 
D.C.Idaho, 56 F.Supp. 831—Prich¬ 
ard V. Nelson, D.C.Va., 55 F.Supp 
506, affirmed, C.C.A., 137 F.2d 312 
—In re Markman, D.C.NY, 41 F 
Supp. 95—Beck v. Wings Field, D. 

C. Pa., 35 F.Supp. 953, reversed on 
other grounds, C.C.A., 122 F.2d 114 
—Bronstein v. Pennsylvania R. R., 

D. C.Pa., 33 F.Supp. 716—Tompkins 
V. Pilots Ass’n for Bay and River 
Delaware, D.C.Pa., 32 F.Supp. 439. 

Collins V. Risner, D.C.S.C, 23 F. 
R.D. 14—^IMiller v. Pacific Mut, Life 
Ins. Co., D.C.Mich., 17 F.R.D. 121, 
affirmed, C.A., 228 P.2d 889—Hart¬ 
man V. White Motor Co., D.C.Mich., 
12 F.R.D. 328—Yates v. Dann, D.C. 
Del, 11 FR.D. 386. 

D.C.—Somerville v. Capital Transit 
Co., 192 F.2d 413, 89 U.S.App D C. 
349, certiorari denied 72 S.Ct. 553, 
342 U.S. 941, 96 L.Ed, 700—Frasca 
V. Howell, 182 P.2d 703, 87 U.S.App. 
D.C. 52—Ruppert v. Ruppert, 134 
F.2d 497, 77 U.S.App.D.C. 65—Mc¬ 
Williams V. Lewis, App.D.C., 125 
P.2d 200—Cornwell v. Cornwell, 118 
F.2d 396, 73 App.D.C. 233. 

Howser v. Pearson, D.C., 95 F. 
Supp. 936. 

Motion denied 

U.S.—Daniels v. Allegheny County, 
D.C.Pa., 145 F.Supp. 358—U. S. ex 
rel. Marcus v. Hess, D.C.Pa., 41 F. 
Supp. 197—^Mutual Life Ins. Co. v. 
Green, D.C.Ky., 37 F.Supp. 949— 
Texas Agricultural Ass'n of Edin¬ 
burg V. Hidalgo County Water Con¬ 
trol & Improvement Dist. No. 1, D. 

C. Tex,, 36 F.Supp. 314—^F. D. Cum¬ 
mer & Son Co. V. Findley, D.C.Pa., 
30 F.Supp. 884, affirmed, C.C. A., 
Findley v. F. D. Cummer & Sons 
Co , 109 P.2d 1015. 

Reed v. Kellerman, D.C.Pa., 2 F. 
R.D. 195. 

D.C.—Cheney v. S. Dann Sons & Co., 

D. C., 37 F.Supp. 493—George v. 
Sears Roebuck & Co., D.C., 36 F. 
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Supp. 633—^Pessagno v. Euclid Inv. 
Co, DC., 35 F.Supp. 743. 

Denial held abuse of discretion 
U.S.—Commercial Credit Corp. v. 

Pepper, C.A.Fla., 187 F.2d 71. 

DC—Cornwell v. Cornwell, 118 F.2d 
396, 73 App.D.C. 233. 

Held not abuse of discretion 

(1) Denial of new trial. 

U.S.—Talon, Inc. v. Union Slide Fast¬ 
ener, Inc., C.A.Cal., 266 F.2d 731— 
Fulenwider v. Wheeler, C.A Fla., 
262 F.2d 97—Darbrow v. McDade, 
C.A.Pa., 255 F.2d 610—Atchison, T. 
& S. F. Ry. Co. V. Jackson, C.A. 
Kan., 235 F.2d 390—Sivert v. Penn¬ 
sylvania R. Co, C.A.Ill., 197 F.2d 
371—Timmons v. U. S., C.A.S.C., 194 
F.2d 357, certiorari denied 73 S Ct. 
59, 344 U.S. 844, 97 L.Ed. 656, re¬ 
hearing denied 73 S.Ct. 174, 344 U.S. 
882, 97 L.Ed. 683—International 

Bureau v. Bethlehem Steel Co., C. 
A.N.Y., 192 P.2d 304—Kansas City 
Public Service Co. v. Shephard, C. 
A.Kan , 184 F 2d 945—Patterson v. 
National Life & Acc. Ins. Co., C.A. 
Ky., 183 P.2d 745—^Karnowski v. 
Skelly Oil Co., C.A.Kan., 174 P.2d 
770—Francis v. Southern Pac. Co, 
C.CA.Utah, 162 F 2d 813, affirmed' 
68 S.Ct. 611, 333 U.S. 445, 92 L.Ed. 
798—Dafflnrud v. U. S., C.C.A.Wis., 
145 F 2d 724—^F. W. Woolworth Co, 
V. Seckinger, C.C.A La., 125 F.2d 97 
—^Drake v. General Finance Corpo¬ 
ration of Louisiana, C.C.A.La., 119* 
F.2d 588—Massachusetts Protec¬ 
tive Ass’n V. U. S., C.C.A.Mass., 114 
F.2d 304—Teche Lines v. Boyette, 
C.C A Miss, 111 F.2d 579—Storley 
V. Armour & Co., C.C.A.N.D., 107 F. 
2d 499. 

D a—Hamilton v. Polk, 211 F.2d 51, 
93 U.S App.D.C. 398—Lansburgh & 
Bro. V. Clark, 127 P.2d 331, 75 US. 
App.D.C. 339. 

(2) Grant of new trial. 

U.S.—Zogan v. Central R. Co. of N. 
J., aA.Pa., 266 F.2d 101. 

(3) Granting new trial as to one 
of two defendants sued jointly in tort. 
D.C.—Somerville v. Capital Transit 

Co., 192 P.2d 413, 89 U.S.App.D C. 
349, certiorari denied 72 S.Ct. 553, 
342 U.S. 941, 96 L Ed. 700. 
Physical or mental examination 
Even if district court was, under 
the Federal Rules of Civil Procedure, 
Rule 35, 28 U.S.C.A., empowered on 
motion for new trial to require plain¬ 
tiff in personal injury action to sub¬ 
mit to mental and physical examina¬ 
tion by physician, district court acted 
within its discretion in denying re¬ 
quest therefor. 

U.S.—Teche Lines v. Boyette, C.C.A. 
Miss., Ill P.2d 579. 

Continuance 

The denial of defendants’ request 
at hearing on motion for new trial 
for a continuance to summon the* 
marshal to testify concerning the- 
manner of serving additional jury- 
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the trial judge should grant a new trial if he thinks 
there has been error,or the verdict is incorrect, 
or if he is convinced that justice has not been done.^s 
A holding that a verdict for defendant should not be 
directed does not necessarily mean that a verdict 
against him should not be set aside on a motion for 
a new trial.^^ 

The discretion that the trial court has in granting 
or refusing a motion for a new trial is a discretion 
which must be exercised wisely,with regard to 
what is right and in the interests of justice,and 
not arbitrarily^^ or injudiciously;^^ and the grant¬ 
ing of a new trial is subject to no fixed rule except 
a consideration of what is just.34 jf there is a legal 
ground that requires the court, in the interest of 
justice, to grant a new trial, then there is no basis 
for the court to act arbitrarily by denying a new 
trial.^S The discretion is a legal discretion invested 


in the district court and in that court alone.^® 

The court may not be permitted to set aside the 
verdict of a jury unless some legal ground is shown 
which may properly be the basis for such action. 
The standards for exercising discretion are substan¬ 
tially the same as in a proceeding to open a judg- 
ment.s^ The ultimate test as to whether or not a 
trial court has mistakenly exercised its discretion is 
whether its action was reasonable and based on sub¬ 
stantial and legally sufficient evidence before it, and 
not whether another judge or a court on appeal 
might reasonably reach a different result.^^ The 
granting of a motion which was inadequate and 
defective in its essential respects and which failed 
to meet recognized requirements for such a pleading 
constitutes an abuse of discretion.'^ 

A motion for a rehearing, which as shown supra 


men was within the district court’s 
discretion, where defendants made 
no offer of what they expected to 
prove by the marshal. 

U.S.—U. S. V. Meyer, C.C.A.I11., 113 F. 

2d 387, certiorari denied Meyer v. 

U. S., 61 S.Ct. 174, two cases, 311 

U.S. 706, 85 L.Ed. 459. 

Death or retirement of trial justice 

(1) After death of trial justice, in 
personal injury suit, where parties 
stipulated at hearing on defendant 
corporation’s motion for new trial 
that justice presiding at hearing 
might consider transcript of record, 
filed in court of appeals on appeal 
from trial justice’s judgment for de¬ 
fendant on its alternative motion to 
set aside verdict and judgment for 
plaintiff and enter judgment for de¬ 
fendant, and such transcript contains 
sufficient statement of character of 
evidence to permit such presiding 
justice to pass on motion, he had 
statutory authority to do so. 

B.C.—Pessagmo v. Euclid Inv. Co., D. 

C., 35 F.Supp. 743. 

(2) Where author of decision had 
retired, consenting to rehear counsel 
on the impact a recent supreme court 
pronouncement had on the decision 
was a proper exercise of the court’s 
discretion. 

U.S.—^Brady v. Trans World Airlines, 

Inc., D.C.Del., 167 F.Supp. 469. 

Absence of counsel from trial 

Where sudden death of trial coun¬ 
sel’s wife had prevented him from be¬ 
ing present when judge charged the 
jury, and substitute counsel elected 
to proceed, it would have been an 
abuse of district court’s discretion to 
grant a new trial and put case up for 
third trial because of trial counsel’s 
nbsence, in view of facts that six 
years had elapsed from time of death 
which gave rise to the action and tha.t 
two trials had been held. 


U.S.—^Frasier v. Public Service Inter¬ 
state Transp. Co., C.A.N.T., 244 F. 
2d 668. 

26. U.S.—^Marsh v. Illinois Cent. R. 
Co.. C.A.Miss., 175 F.2d 498. 

Daniels v. Allegheny County, D. 

C. Pa., 145 F.Supp. 358—Johns v. 
Baltimore & O. R. Co., D.C.Pa., 143 
F.Supp. 15, affirmed, C.A, 239 F.2d 
385. 

27. U.S.—^Pennsylvania Thresher- 
man & Farmers’ Mut. Cas. Ins. Co. 
V. Crapet, C.A.Ala., 199 F.2d 850 
—^Audirsch v. Texas & Pac. Ry. 
Co.. C.A.Da., 195 P.2d 629—Marsh 
V. Illinois Cent. R. Co., C.A.Miss., 
175 F,2d 498. 

Johns V. Baltimore & O. R. Co., 

D. C.Pa., 143 F.Supp. 15, affirmed, 
C.A., 239 F.2d 385—^LaBuff v. Texas 
& N. O. R. Co., D.C.La„ 126 F.Supp. 
750, 

28. U.S.—^Daniels v. Allegheny Coun¬ 
ty, D.C.Pa., 145 F.Supp. 358—^Johns 
V. Baltimore & O. R. Co., D.C.Pa., 
143 F.Supp. 15, affirmed, C.A., 239 
F.2d 386. 

29. D.C.—^Eastern Air Dines, Inc. v. 
Union Trust Co., 239 P.2d 25. 99 U. 
S.App.D.C. 205, certiorari denied 77 
S.Ct. 816, 353 U.S. 942, 1 D.Ed.2d 
760. 

Beasou for mid 

There is a clear distinction be¬ 
tween a trial judge’s duty in ruling 
on a motion for a directed verdict 
and his duties In ruling on a motion 
for new trial. 

D.C.—Eastern Air Lines, Inc, v. Un¬ 
ion Trust Co., supra. 

30. U.S.—^Prichard v. Nelson, D.C. 
Va., 56 F.Supp. 506, affirmed, C.C. 
A., 137 F.2d 312—-U. S. v. 3969.59 
Acres of Land, D.C.Idaho, 56 F. 
Supp. 831. 

31- U.S.—Whiteman v. Pitrie, C.A. 
La., 220 F.2d 914—Commercial! 
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Credit Corp. v. Pepper, C.A.Pla., 
187 F.2d 71. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 73 App.D.C. 233. 

32. U.S.—Southern Ry. Co. v. Mad¬ 
den, C.A.S.C., 235 F.2d 198, certio¬ 
rari denied 77 S.Ct. 328, 352 U.S. 
953, 1 L.Ed.2d 244—Virginia Ry. Co. 
V. Armentrout, C.C.A.W.Va., 166 F. 
2d 400, 4 A.L.R.2d 1064. 

City Nat. Bank & Trust Co. of 
Kansas City v. National Life Ins. 
Co., D.C.MO., Ill F.Supp. 876-— 
Rice V. Union Pac. R. Co., D.C.Neb., 
82 F.Supp. 1002. 

33. U.S.—City Nat. Bank & Trust 
Co. of Kansas City v. National Life 
Ins. Co., D.C.MO., Ill F.Supp. 876. 

34. U.S.—^Murphy v. U. S. District 
Court for Northern Dist. of Cali¬ 
fornia, Southern Division, C.C.A. 
Cal., 145 F.2d 1018, certiorari dis¬ 
missed 65 S.Ct. 1090, 325 U.S. 891, 
89 L.Ed. 2003. 

Miller v. Pacific Mut. Life Ins. 
Co., D.C.Mich,, 17 F.R.D. 121, af¬ 
firmed, C.A, 228 F.2d 889. 

35. U.S.—U. S. V. 3969.59 Acres of 
Land, D.C.Idaho, 56 F.Supp. 831. 

36. U.S.—Miller v. Tennessee Gas 
Transmission Co., C.A.La., 220 F.2d 
434. 

37. U.S.—City Nat. Bank & Trust 
Co. of Kansas City v. National Life 
Ins. Co., D.C.Mo., Ill F.Supp. 876. 

38. U.S.—^Neville v. American Barge 
Line Co., C.APa., 218 P.2d 190. 

39. U.S.—Pioneer Paper Stock Co. v. 
Miller Transport Co., D.C.N.J., 109 
F.Supp. 502. 

40. U.S.—Marshall's U. S. Auto Sup¬ 
ply V. Cashman, C.C.A.Kan., ill F. 
2d 140, certiorari denied Cashman 
V. Marshall's U. S. Auto Supply, 
61 S.Ct. 26, 311 U.S. 667, 86 L.Ed. 
428. 
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§ 1087, is in all respects the same as a motion for a 
new trial, is addressed to the discretion of the trial 
court.'^i A litigant has no absolute right to a rehear¬ 
ing simply because he asks for one>2 

Duty to exercise discretion. The moving party 
is entitled as a matter of right to have the judge 
exercise his discretion,even when its exercise is 
not subject to review on appeal.Denial of a mo¬ 
tion for a new trial because the court granted a 
motion for judgment notwithstanding the verdict 
constitutes a failure of the court fully to exercise 

its discretion.^5 

§ 1100.-Particular Grounds of Ap¬ 

plication 

The principle that it rests largely in the discretion 
of the trial court whether to allow or refuse a new trial 


has been applied where the motion for a new trial was 
based on various grounds. 

In accordance with the general principles con¬ 
sidered supra § 1099, it rests largely in the discretion 
of the trial court whether to allow or refuse a new 
trial on the ground of irregularities with respect to 
the jury panel,misconduct of the parties, counsel, 
or witnesses,error in the admission or exclusion of 
evidence,or error in the instructions^9 or in sub¬ 
mitting the case to the jury.^o Furthermore, it is 
largely in the discretion of the trial court whether 
to grant a new trial on the basis of the judge’s an¬ 
swer to a question from the jury,51 or on the ground 
of misconduct of or affecting jurors,^^ fraud or 
connivance,^ ^ mistake, inadvertence, surprise, or in¬ 
excusable neglect,or on the ground of newly 
discovered evidence.^^ 


41. TJ.S.—Chapman v. Federal Land 
Bank of Louisville, Ky., C.C.A. 
Ohio, 117 F.2d 321. 

In re Markman, D.C.N.Y., 41 P. 
Supp. 95. 

42. U.S.—^Walgreen Drug Stores v. 
Scruggs Drug Store, C.C.A.N.C., 129 
F.2d 789. 

43. U.S.—Rice V. Union Pac. R. Co., 
D.C.Neb., 82 P.Supp. 1002. 

44. U.S.—Miller v. Tennessee Gas 
Transmission Co., CA.La., 220 P. 
2d 434—^Marsh v. Illinois Cent. R. 
Co., C.A.Miss., 175 F.2d 498. 

45. U.S.—Miller v. Tennessee Gas 

Transmission Co., C.A.La., 220 P.2d 
434—Marsh v. Illinois Cent. R. Co„ 
C.A.Miss., 175 F.2d 498. | 

46. U.S.—Fishbaugh v. Ajmour &' 
Co., C.A.Md., 185 F.2d 541, certio-j 
rari denied 72 S.Ct, 361, 342 U.S. 
914, 96 L.Ed. 683, rehearing denied 
72 S.Ct. 663, 342 U.S. 950, 96 L.Ed. 
706. 

Denial held not abuse of discretion 

(1) Exclusion of wage earners. 

U.S.—Fishbaugh v. Ajrmour & Co., 

supra. 

(2) Unfitness of juror. 

U.S.—Peterman v. Indian Motorcycle 
Co., C.A.Mass., 216 P.2d 289. 

47. U.S.—Heriegel v. Reading Co., 
C.A.Pa., 220 P.2d 187. 

Denial of new trial held abuse of dis¬ 
cretion 

Improper statement of witness. 
U.S.—Beck V. Wings Field, Inc., C.C. 
A.Pa., 122 P.2d 114. 

Denial held not abuse of discretion 

(1) Misconduct of party. 

U.S.—Garland Coal & Min. Co. v. 
Few, C.A.Okl., 267 F.2d 786—Frank¬ 
lin V. Shelton, C.A.Okl., 250 P.2d 
92, certiorari denied 78 S.Ct. 544. 
355 U.S. 959, 2 L.Ed.2d 533—Atchi¬ 
son, T. & S. F. Ry. Co. v. Barrett, 
C.A.Cal., 246 F.2d 846. 
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(2) Misconduct of counsel. 

U.S.—Jennings v. Murphy, C.A,I11., 
194 F.2d 35. 

43. Denial held not abuse of discre¬ 
tion 

U.S.—Everett v. Southern Pac. Co., C. 
A.Cal., 181 F.2d 58—Murdock v. U. 
S., C.C.A.Ark., 160 F.2d 358. 

49. U.S.—^Willis V. American Barge 
Line Co., D.C.Pa., 87 P.Supp. 919. 

50. U.S.—Stofer v. Montgomery 
Ward & Co., C.A.Mo., 249 F.2d 285. 

51. U.S.—Greene v. New York Cent. 
R. Co., D.C.Mich., 105 F.Supp. 944, 
affirmed, C.A., 209 F.2d 348. 

52. U.S.—^Ford Motor Co. v. Ma- 
hone, C.A,Va.. 205 F.2d 267—Ste¬ 
phenson V. Steinhauer, C.A.N.D., 
188 F.2d 432—U. S. v. Kansas City, 
Mo., C.C.A.MO., 157 F.2d 459. 

D.C.—^Pough V. Capital Transit Co., 
194 P.2d 355, 90 U.S.App.D.C. 185 
—Orenberg v. Thecker, 143 P.2d 
375, 79 U.S.APP.D.C. 149. 

Denial of new trial held abuse of dis¬ 
cretion 

Conversation of jurors with third 
persons during course of trial. 

U.S.—Texas & N. O. R. Co. v. Under¬ 
hill, aA.Tex., 234 F.2d 620, 64 A.L. 
R.2d 152. 

Denial held not abuse of discretion 

(1) Agreement to abide by vote 
of majority. 

U.S.—Jorgensen v. York Ice Machin¬ 
ery Corp., C.C.A.N.Y.. 160 F.2d 432, 
certiorari denied 68 S.Ct. 69, 332 
U.S. 764, 92 L.Ed. 349. 

(2) Untruthful answer on voir 
dire. 

U.S.—Stanczak v. Pennsylvania R. 
Co., C.A.I11., 174 F.2d 43. 

(3) Reading newspaper article re¬ 
lating to parties. 

U.S.—^Jackson v. Blue, C.C.A.Va., 152 
P.2d 67. 

53. U.S.—Parker v. Checker Taxi 
Co., C.A.IU.. 238 P.2d 241, certio- 
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rari denied 77 S.Ct. 681, 353 U.S. 
922, 1 L.Ed.2d 719. 

Denial held not abuse of discretion 

U.S.—Parker v. Checker Taxi Co., 
C.A.I11., 238 F.2d 241, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 L. 
Ed.2d 719. 

54. U.S.—^Westmoreland Asbestos 

Co. V. Johns-Manville Corporation, 
C.C.A.N.Y., 136 P.2d 844. 

Surprise at testimony adduced 
U.S.—Dow V. Carnegie-Illinois Steel 
Corp., D.C.Pa., 70 F.Supp. 1016, re¬ 
versed on other grounds, C.C.A., 165 
P.2d 777. 

D enial held not abuse of discretion 
U.S.—^Atkinson v. Atkinson, C.C.A. 
Tex., 132 P.2d 917. 

55. U.S.—Roberts v. Sawyer, C.A. 
Okl., 252 P.2d 286—Barrington v. 
Swanson, C.A.Utah, 249 F.2d 640— 
Pacific Contact Laboratories, Inc. 
V. Solex Laboratories, Inc., C.A. 
Cal., 209 F.2d 629, certiorari denied 
75 S.Ct. 26, 348 U.S. 816, 99 L.Ed. 
643—Grant County Deposit Bank 
V. Greene, C.A.Ky., 200 F.2d 835— 
Johnson v. Cooper, C.A.Ark., 172 F. 
2d 937—Gerson v. Anderson-Prich¬ 
ard Production Corp., C.C.A.Okl., 
149 F.2d 444. 

D.C.—Rue V. Feuz Const. Co., D.C., 
103 F.Supp. 499. 

Discretion exercised 

(1) To deny motion. 

U.S.—^U. S. V. 449 Cases, More or 
Less, Containing Tomato Paste, D. 
C.N.Y., 113 F.Supp. 114—Stafford 
V. Roadway Transit Co., D.C.Pa., 73 
F.Supp. 458. 

(2) To grant motion. 

U.S.—Federal Deposit Ins, Corp. v- 
Alker, D.C.Pa., 18 F.R.D. 496, man¬ 
damus granted, C.A., 234 F.2d 113, 
Denial of new trial held abuse of dis¬ 
cretion 

U.S.—Lavino v* Jamison, C~A.CaL, 
230 F.2d 909. 
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So the motion for a new trial may invoke the dis- the weight of the evidence,or in so far as it is 
cretion of the court in so far as it is bottomed on the bottomed on the claim that the damages are grossly 
claim that the verdict is contrary to law,^^ or against inadequate,^^ or on the claim that the damages 


XCeld not albtise of discretion 

(1) Denial of new trial, 

U.S.—Haugh V. Curlee, C.A.Fla., 265 
F.2d 130—^Fulenwider v, Wheeler, 
C.A.Fla., 262 P.2d 97—Atchison, T. 
& S. P. Tly. Co. V. Preston, C.A. 
Kan., 257 F.2d 933—Jones v. Jones, 
C.A.Or., 260 F.2d 454—Harris v. 
Whiteman, C.A.La., 243 P.2d 563, 
reversed on other grounds 78 S.Ct. 
734, 366 U.S. 271, 2 L.Ed.2d 754— 
Helene Curtis Industries, Inc. v. 
Sales Affiliates, Inc., C.A.N.Y., 233 
F.2d 14S, certiorari denied 77 S.Ct. 
101, 352 U.S. 879, 1 L.Ed.2d 80, re¬ 
hearing denied 77 S.Ct. 260, 352 U, 

S. 945, 1 L.Ed.2d 240—Fisher Stu¬ 
dio, Inc. V. Loew’s, Inc., C.A.N.T., 
232 F.2d 199, certiorari denied 77 

S. Ct. 56, 352 U.S. 836, 1 L.Ed 2d 55 
—^English V. Mattson, C.A.Tex., 214 
F.2d 406—^Mayer v. Higgins, C.A.N. 

T. , 208 P.2d 781—Orrison v. C. 

Hoffherger Co., C.A.Md., 190 F.2d 
787—Gibson v. International 
Freighting Corp., C.A.Pa., 173 P.2d 
591, certiorari denied 70 S.Ct. 78, 
338 U.S. 832, 94 L.Ed. 507, rehear¬ 
ing denied 70 S.Ct. 157, 338 U.S. 
882, 94 L.Ed. 641—^Arkansas-Mis- 
souri Power Corp. v. City of Rector, 
Ark., C.C.A.Ark., 164 F.2d 938— 
Brown v. Schwartz, C.C.A.Fla., 164 
F.2d 151—^Martino v. Holzworth, 
C.C.A.Mo., 158 F.2d 845—Brown v. 
New Tork Life Ins. Co., C.C.A.Or., 
152 F.2d 246—^Anderson v. Tway, 
C.C.A.Ky., 143 F.2d 95, certiorari 
denied 65 S.Ct. 865, 324 U.S. 861, 
89 L.Ed. 1418—Crow v. Dumke, 
C.C.A.C 0 I 0 ., 142 F.2d 635—F. W. 
Woolworth Co. v. Seckinger, C.C.A. | 
La., 125 F.2d 97—Campbell v. I 
American Foreign S. S. Corpora¬ 
tion, C.C.A.N.Y., 116 F.2d 926, cer¬ 
tiorari denied 61 S.Ct. 959, 313 U. 
S. 573, 85 L.Ed. 1530—Teche Lines 
v, Boyette, C.C.A.Miss., Ill P.2d 
579. 

D.C.—Boomhower, Inc. v. American 
Auto. Ins. Co., 251 F.2d 385, 102 

U. S.App.D.C. 144—Hamilton v. 
Polk, 211 P.2d 51, 93 U.S.App.D.C. 
398. 

(2) Declining to hear testimony 
in support of allegations of motion 
for new trial on ground of newly 
discovered evidence of irregularities 
on part of officers in selecting jury, 
filed more than a year subsequent to 
verdict and judgment and after pri¬ 
or motion for new trial had been 
overruled. 

■^T.S.—Tracy v. Terminal R. Ass’n of 
St. Louis, C.A.M 0 ., 170 F.2d 635. 

Additional testimony 

Under the Federal Rules of Civil 
Procedure, Rule 59 (a), 28 U.S.C.A., 
court has discretion to reopen a case 


on motion for new trial for taking of 
additional testimony. 

D.C.—Rue V. Feuz Const. Co., D.C., 
103 F.Supp. 499. 

56. U.S.—Beck v. Wings Field, D.C. 

Pa., 35 F.Supp. 953, reversed on 
other grounds, C.C.A., 122 F.2d 

114. 

57. U.S.—Byrd v. Blue Ridge Rural 
Elec. Co-op., Inc., S.C., 78 S.Ct. 893, 
356 U.S. 525, 2 L.Ed.2d 953, re¬ 
hearing denied 78 S.Ct. 1366, 357 U. 
S. 933, 2 L.Ed.2d 1375—Montgom¬ 
ery Ward & Co. v. Duncan, Ark., 61 
S.Ct. 189, 311 U.S, 243. 85 L.Ed. 147. 

Morns Bros. Lumber Co. v. Ea- 
kin, C.A.Pa., 262 F.2d 259—^Hamblen 
V. Kazlauski, C.A.Ind., 259 F.2d 754 
—Wilson V. Bailey, C.A.N.M., 257 
P.2d 352—Guest v. Breedin, C.A. 
S.C., 257 P.2d 22—Moist Cold Re¬ 
frigerator Co. V. Lou Johnson Co., 
C.A.Or., 249 P.2d 246, certiorari de¬ 
nied 78 S.Ct. 1008, 356 U.S. 968, 2 
L.Ed 2d 1074—Rotondo v. Isthmi¬ 
an S. S. Co., C.A.N.T., 243 P.2d 581, 
certiorari denied 78 S.Ct. 53, 355 

U. S. 834, 2 L.Ed.2d 45—Houtz v. 
General Bonding & Ins. Co., C.A. 
N.M,, 235 F.2d 591—Mahoney v. 
New Tork Cent. R. R., C.A.N.T., 
234 F.2d 923—Turner v. U. S., C.A. 
Tenn,, 229 P.2d 944, certiorari de¬ 
nied 76 S.Ct 1038, 351 U.S. 970, 
100 L.Ed. 1489—Thomas v. Atlan¬ 
tic Coast Line R. Co., C.A.Fla., 223 
P.2d 1—Peters v. Smith, C,A.Pa., 
221 F.2d 721—Irvin Jacobs & Co. 

V. Fidelity & Deposit Co. of Mary¬ 
land, C.A.I11., 202 F.2d 794, 37 A. 
L.R.2d 889—^Norfolk Southern Ry. 
Co, V. Davis Frozen Foods, C.A.N. 
C., 195 P.2d 662—^Marsh v. Illinois 
Cent R. Co., C.A.Miss., 175 F.2d 
498—Binder v. Commercial Travel¬ 
ers Mut Acc. Ass’n of America, 
C.C.A.N,T., 165 F.2d 896—Baltimore 
& O. R. Co. V. Saunders, C.C.A.W. 
Va., 159 P.2d 481—General Ameri¬ 
can Life Ins. Co. v. Central Nat. 
Bank of Cleveland, C.C.A.Ohio, 136 
P.2d 821. 

White Pine Copper Co. v. Con¬ 
tinental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—^DeVito v. United Air 
Lines, D.C.N.Y., 98 F.Supp. 88— 
Raske v. Raske, D.C.Minn., 92 F. 
Supp. 348—Grayson v. Deal, D.C. 
Ala., 85 F.Supp. 431—Rice v. Un¬ 
ion Pac. R. Co., D.C.Neb., 82 F. 
Supp. 1002—General Acc. Fire & 
Life Assur. Corp. v. Dickinson, D. 
C.Cal., 61 F.Supp. 153—Beck v. 
Wings Field, D.C.Pa., 35 F.Supp 
953, reversed on other grounds, 
C.C.A., 122 F.2d 114. 

Collins v. Risner, D.C.S.C., 23 F. 
R.D. 14—^Markusen v. General Ani¬ 
line & Film Corp., D.C.N.Y., 16 F. j 
R.D. 455, affirmed, C.A., 221 F.2d| 
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479—Benjamin v. Lehigh Valley R. 
Co., D.C.N.T., 10 F.R.D. 154. 

D.C.—Eastern Air Lines, Inc. v. Un¬ 
ion Trust Co., 239 F 2d 25, 99 U.S. 
App.D.C. 205, certiorari denied 77 
S.Ct 816, 353 U.S. 942, 1 L.Ed.2d 
760. 

Pla.—Ruth V. Sorensen, 104 So.2d 
10 . 

Denial held not abuse of discretion 
U.S.—Mihalchak v. American Dredg¬ 
ing Co., C.A.Pa., 266 F.2d 875— 
Phoenix Indem. Co. of N. Y. v. 
Girouard, C.A.La., 252 F.2d 146— 
Lebeck v. William A. Jarvis, Inc., 
C.A.Pa., 250 F.2d 285—Strickland 
V. Perry, C.A.Fla., 244 F.2d 24, cer¬ 
tiorari denied 78 S.Ct 72, 355 U.S. 
847, 2 L.Ed.2d 56—Curtis v. A. 

Garcia y Cia., Ltda., C.A.Pa., 241 
F.2d 30—Kansas City Southern Ry. 
Co. V. Wiggins, C.A.La., 234 F.2d 
128—^Whiteman v. Pitrie, C A.La., 
220 P.2d 914—Peterman v. Indian 
Motorcycle Co., C.A.Mass., 216 F.2d 
289—Witt V. Merrill, C.A.S.C., 210 
F.2d 132—^Werthan Bag Corp. v. 
Agnew, C.A.Tenn., 202 F.2d 119— 
Pennsylvania Thresherman & 
Farmers’ Mut. Cas. Ins. Co. v. Cra- 
pet, C.A.Ala., 199 F.2d 850—Mc¬ 
Cord V. Atlantic Coast Line R. Co., 
C.A.Ga., 185 P.2d 603—Johnson v. 
Eastern Air Lines, C.A.N.Y., 177 
F.2d 713—Mann v. Funk, C.C.A.Pa., 
141 F.2d 260—Barnes v. South Car¬ 
olina Public Service Authority, C. 

C. A.S.C., 120 P.2d 439. 

Abuse of discretiou 

Where a plain injustice has been 
suffered by either party to the ac¬ 
tion and there is no competent evi¬ 
dence to support the findings of the 
jury, the overruling of a motion for 
new trial is an abuse of discretion. 
U.S.—U. S. V. 3969.59 Acres of Land, 

D. C.Idaho, 56 F.Supp. 831. 

58. U.S.—Ziegler v. Akin, C.A.Kan., 
261 F.2d 88—Rayfield v. Lawrence, 
C.A.Va , 253 F.2d 209—Spero-Nelson 
V. Brown, CA.Ohio, 175 F.2d 86— 
Marshall’s U. S. Auto Supply v. 
Cashman, C.C.A.Kan., ill F.2d 140, 
certiorari denied 61 S.Ct. 26, 311 
U.S. 667, 85 L.Ed. 428—Hutton v. 
Norfolk & W. R. Co., C.C.A.Ohio, 
28 F.2d 874—^Kos v. Baltimore & O. 
R. Co., C.C.A.Ohio, 28 F.2d 872. 

Zellem v. Herring, D.C.Pa., 102 
F.Supp. 105. 

Martin v. Payton, D.C.Ky., 20 F. 
R.D. 200. 

Denial held not abuse of discretion 

U.S.—Varveris v. U. S. Lines Co., C. 
A.N.Y., 249 F.2d 89—Uhl v. Echols 
Transfer Co., C.A.Ala., 238 F.2d 
760—Arramone v. Prowse, C.A. 
Cal., 235 F.2d 454—Texas & Pac. 
Ry. Co. V. Buckles, C.A.La., 232 F. 
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awarded are excessive,or on the claim that for 
other reasons the trial was not fair to the party 
moving.^ 0 

The granting or refusal of a new trial on the 
ground of inconsistency between the general ver¬ 
dict and the answer of the jury to a special issue 
rests largely in the discretion of the trial court, 
but it has been held that the granting of a new trial 
is not a matter of discretion when the verdict is 
inconsistent on its face.^^ 


§ 1101. Remittitur 

Where the trial judge considers the verdict returned 
in favor of plaintiff to be excessive, he may deny a new 
trial on a remittitur of part of the verdict, or grant a 
new trial on condition subsequent that if plaintiff en¬ 
ters a remittitur new trial will then be denied. 

Where the trial judge considers the verdict re¬ 
turned in favor of plaintiff to be excessive, he may 
deny a new trial on a remittitur of part of the ver¬ 
dict,®^ or grant a new trial, but on condition subse- 


2d 257, certiorari denied 76 S.Ct. 
1052, 351 U.S. 984, 100 L.Ed. 1498 
—Taylor v. Virginia Metal Prod¬ 
ucts Corp., C.A.Va., 204 F.2d 457, 
certiorari denied 74 S.Ct. 104, 346 
U.S. 865, 98 L.Ed. 375—Springer v. 
J. J. Newberry Co., C.A.Pa., 191 E. 
2d 915. 

D.C.—Rankin v. Shayne Bros., Inc., 
234 F.2d 35, 98 U.S.App.D.C. 214— 
Frasca v. Howell, 182 F.2d 703, 87 

U. S.App.D.C. 52—^MacDonald v. 
Schenkel, 125 F.2d 737, 74 App.D.C. 
346. 

59. U.S.—Montgomery Ward & Co. 

V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 L.Ed. 147. 

Russell V. Monongahela Ry. Co., 
C.A.Pa., 262 F.2d 349—Ziegler v. 
Akin, C.A.Kan., 261 F.2d 88—Ray- 
field V. Lawrence, C.A.Va., 253 F.2d 
209—Franklin v. Shelton, C.A.Okl., 
260 F.2d 92, certiorari denied 78 S. 
Ct. 544, 355 U.S. 959, 2 L.Ed.2d 533 
—Complete Auto Transit, Inc. v. 
Floyd, C.A.Ga., 249 F.2d 396, cer¬ 
tiorari denied 78 S.Ct. 913, 356 

U. S. 949, 2 L.Ed.2d 843—Greyhound 
Corp. V. Dewey, C.A.La., 240 F.2d 
899—E, I. Du Pont De Nemours 
Co. V. Hall, C.A.S.C., 237 F.2d 145 
—^Whalen v. Phoenix Indem. Co., 

C. A.La., 220 F.2d 78, rehearing de¬ 
nied 222 F.2d 121—Fort Worth & 

D, Ry. Co. V. Roach, C.A.Tex., 219 
F.2d 361—^Bucher v. Krause, C.A. 
Ill., 200 F.2d 576, certiorari denied 
73 S.Ct. 1141, 345 U.S. 997, 97 L.Ed. 
1404, rehearing denied 74 S.Ct. 17, 
346 U.S, 842, 98 L.Ed. 363—Hogan 

V. Williams, C.A.Ga., 193 F.2d 220, 
certiorari denied 72 S.Ct. 1035, 343 
U.S. 942, 96 L.Ed. 1348—Smith v. 
Welch, C.A.Okl., 189 F.2d 832— 
Turner County, S, D., v. Miller, C. 
A.S.D., 170 F.2d 820, certiorari de¬ 
nied 69 S.Ct. 656, 386 U.S. 925, 93 
D.Ed. 1087—Southern Pac. Co. v. 
Zehnle, C.C.A.Cal., 163 F.2d 453— 
General American Life Ins. Co. v. 
Central Nat. Bank of Cleveland, 
C.C.A.Ohio, 136 F.2d 821—^Houston 
Coca-Cola Bottling Co. v. Kelley, 
C,C.A.Tex., 131 F.2d 627—Nolan v. 
General Seafoods Corporation, C.C. 
A.Mass., 112 P.2d 515—^MarshalPs 
U. S, Auto Supply V. Cashman, 
C.C.A.Kan., Ill F.2d 140, certiorari 
denied 61 S.Ct 26, 311 U.S. 667, 85 
L.Ed. 428. 


Becksted v. Skelly Oil Co., D.C. 
Minn., 131 F.Supp. 940—U. S. v. 
34.5 Acres in Ozark County, Mo., 
D.C.Mo., 107 F.Supp., 832—DeVito 
V. United Air Lines, D.C.N.T., 98 
F.Supp. 88—Boice v. Bradley, D.C. 
Idaho, 92 F.Supp, 750, affirmed, C. 
A., 194 F.2d 80, certiorari denied 
72 S.Ct 1033, 343 U.S. 941, 96 L.Ed. 
1347, motion denied 198 F.2d 790, 
vacated on other grounds 73 S.Ct 
797, 345 U.S. 932, 97 L.Ed. 1361, re¬ 
hearing denied 205 F.2d 937, certio¬ 
rari denied 74 S.Ct. 125, 346 U.S. 
874. 98 L.Ed. 382—Tweith v. Du¬ 
luth, M. & I. R. Ry. Co., D.C.Minn., 
66 F.Supp, 427—Cole v. Chicago, 
St P., M. & O. Ry. Co., D.C.Minn., 
59 F.Supp. 443—Jones v. Atlantic 
Refining Co., D.C.Fa., 55 F.Supp. 
17. 

Collins V. Risner, D.C.S.C., 23 F. 

R. D. 14. 

D.C.—^Wanamaker v. Lewis, D.C., 173 
F.Supp. 126. 

Discretion of court as to remittitur 
see infra § 1101. 

Denial of new trial held abuse of dis¬ 
cretion 

U.S.—^Baldwin v. Warwick, C.A.Ariz., 
213 F.2d 485—^Pord Motor Co. v. 
Mahone, C.A.Va., 205 F.2d 267— 
Virginian Ry. Co. v. Armentrout, 
C.C,A.W.Va., 166 P.2d 400, 4 A.L.R. 
2d 1064. 

Denial held not abuse of discretion 
U.S,—Dougherty v. Waterman S. S. 
Corp., C.A.Pa., 265 F.2d 284—Grey¬ 
hound Corp. V. Blakley, C.A.Wash., 
262 F.2d 401—^Morris Bros. Lum¬ 
ber Co. V, Bakin, C.A.Pa., 262 P.2d 
259—^Darbrow v. McDade, C.A.Pa., 
255 F.2d 610—Kroger Co. v. Raw¬ 
lings, C.A.Tenn., 251 F.2d 943—Le- 
beck V. William A. Jarvis, Inc., 
C.A.Pa,, 250 F.2d 285—^Woodington 
V. Pennsylvania R. Co., C.A.N.T., 
236 F.2d 760, certiorari denied 77 

S. Ct. 362, 352 U.S. 970, 1 L.Ed.2d 
324—Sinclair Refining Co. v. How¬ 
ell, C.A.Ala., 222 P.2d 637—Burkey 
V. Montour R. Co., C.A.Pa., 220 F.2d 
743 —Brest v. Philadelphia Transp. 
Co., C.A.Pa., 216 F.2d 331—Southern 
Pac. Co. V. Guthrie, C.A.Cal., 180 
F.2d 295, opinion adhered to 186 
F.2d 926, certiorari denied 71 S.Ct 
614, 341 U.S. 904, 95 L.Ed. 1343— 

I As ties v. Quaker City Bus Co., C.C. 
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A.Conn,, 158 F.2d 979—Lobdell-Em- 
ery Mfg. Co. v. Wilenchik, C.C.A. 
Pa., 124 P.2d 489. 

Discretion of jury not supplanted 

(1) If verdict in personal injury 
action was excessive, power of dis¬ 
trict court to disturb the verdict 
rested in the discretion of the district 
court, but such discretion did not 
supplant that of the jury. 

U.S.—^Neal v. Matanuska Val. Lines, 
Inc., D.C.Alaska, 165 F.Supp. 785. 

(2) If there is sufficient evidence 
to support the jury's verdict, discre¬ 
tion of district court ceases. 

U.S.—Neal v. Matanuska Val. Lines, 
Inc., supra. 

60. U.S.—Montgomery Ward & Co. 
V. Duncan, Ark., 61 S.Ct. 189, 311 

U. S. 243, 85 L.Ed. 147. 

General American Life Ins. Co. 

V. Central Nat. Bank of Cleveland, 
C,C.A.Ohio, 136 F.2d 821. 

DeVito V. United Air Lines, D.C. 
N.Y., 98 F.Supp. 88. 

Collins V. Risner, D.C.S.C., 23 F. 

R. D. 14. 

61. U.S.—Fuselier v. Thompson, D. 
C.La., 155 F.Supp. 75, appeal dis¬ 
missed, C.A., Missouri Pac. R. Co. 
V. Fuselier, 256 F.2d 278. 

62. U.S.—Devine v. Patteson, C.A. 
Tenn., 242 F.2d 828, certiorari de¬ 
nied 78 S.Ct. 27, 355 'U.S. 821, 2 
L.Ed.2d 36. 

63. U.S.—^Neese v. Southern Ry. Co., 

S. C., 76 S.Ct. 131, 350 U.S. 77, 100 
L.Ed. 60. 

I Montgomery Ward & Co. v. Mor¬ 
ris, C.A.Tenn., 260 P.2d 504—Krien- 
ke V. Illinois Cent. R. Co., C.A,I11., 
249 F.2d 840—May v. Ellis Truck¬ 
ing Co., C.A.Tenn., 243 F.2d 626, 
certiorari denied 78 S.Ct. 18, 355 
U.S. 816, 2 L,Ed.2d 33—Greyhound 
Corp. V. Dewey, C.A.La., 240 F.2d 
899—^International Paper Co. v. 
Busby, C.A.La., 182 F.2d 790 —Horn- 
in V. Montgomery Ward <fe Co., C. 
C.A.Pa., 120 F.2d 500- 

Kowtko V. Delaware & H. R. 
Corp., D.C.Pa., 131 F.Supp. 95— 
Rice V. Union Pac, R. Co., D.C. 
Neb., 82 F.Supp. 1002—Hrabak v, 
Hummel, D.C.Pa., 55 F.Supp. 775, 
affirmed, C.CA., 143 F.2d 694, cer¬ 
tiorari denied 65 S.Ct. 57, 323 U.S. 
724, 89 L.Ed. 582. 
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quent that if plaintiff enters a remittitur, new trial 
will then be denied that is, he may grant plain¬ 
tiff an election either to remit a stated portion of the 
amount or submit to a new trial,^^ or, as it has been 
said, the trial judge may conditionally require a 
remittitur.®® The power of the federal court in this 
connection is in no wise dependent on the practice 
in the courts of the state in which the federal court 
functions or of any other state, but is entirely a 
problem of federal court procedure and the Fed¬ 
eral Rules of Civil Procedure, Rule 59 (a), 28 U. 
S.C.A,, reaffirms the applicability of federal deci¬ 
sions on the point announced before the effective 
date of the Rules.®^ 

Necessity of obtaining consent of parties. It is 
a universal rule that a remittitur may not be granted 
by a court in lieu of a new trial unless consented 
to by the party unfavorably affected thereby.®^ The 
trial court may not of itself arbitrarily reduce the 
damages; it must afford plaintiff opportunity to 
make a remittitur if he desires, and if he does not 
choose to do so, grant a new trial.'^® The proper 


procedure is for the trial judge to ask for a remit¬ 
titur as an alternative to his granting a new trial. 71 

Discretion of court. While it has been stated that 
where the court considers the verdict returned in 
favor of plaintiff as excessive, the proper procedure 
is not to grant a new trial absolutely, but only condi¬ 
tionally, with an order of remittitur,72 the general 
rule is that whether a remittitur should be required 
as an alternative to a new trial is a matter of dis¬ 
cretion with the trial court73 The privilege of ac¬ 
cepting a judgment of an amount less than that of 
the verdict may be denied plaintiff, and a new trial 
ordered, where the case was closely connected with 
another action which must be retried.74 

Passion, prejudice, or other improper motive. Al¬ 
though there are some federal cases which have held 
that notwithstanding excessive damages were given 
by the jury while under the influence of passion, 
prejudice, or other improper motive, a new trial may 
be denied on condition that plaintiff remits the ex¬ 
cessive portion of the verdict,75 it is generally held 


Turkonis v. Delaware, D. & W. 
R. Co., D.C.N.Y., 213 F. 537. 

D.C.—Preston v. Safeway Stores, 
Inc., D.C„ 163 F.Supp. 749. 

Punitive damagres 

In action for damages for wrongful 
attachment, where jury failed to fol¬ 
low court’s instructions as to dam¬ 
ages, and proof failed to show malice 
on part of defendant, remittitur of 
that part of verdict which, was as¬ 
sessed as punitive damages was or¬ 
dered. 

D.C.—Byrne v. Frank Cunningham 
Stores, D.C., 89 F.Supp. 489. 

Cure of error in Izistractioiis 
Error of the court in instructing 
that the recoverable damages were 
not limited, which resulted in a ver¬ 
dict in excess of the recoverable 
amount, may be cured by limiting 
the judgment to the proper figure, 
and it is not necessary in such case 
to grant a new trial. 

U.S.—Field V, Witt Tire Co. of Atlan¬ 
ta, Ga., C.A.Conn., 200 F.2d 74. 

64. U.S.—^Whalen v. Phoenix Indem. 
Co., C.A,La., 220 F.2d 78, rehearing 
denied 222 F.2d 121. 

65. U.S.—^Kennon v. Gilmer, Mont., 
9 S.Ct. 696, 131 U.S. 22, 33 L.Ed. 

no. 

Whiteman v. Pltrie, CA..La., 220 
F.2d 914—Covey Gas & Oil Co. v. 
Checketts, C.AIdaho, 187 F.2d 661. 

Daigneau v. Grand Trunk Ry. 
Co., C.C.Mass., 153 F. 593. 

Blunt V. Dittle, C.C.Mass., 3 F. 
Cas.E'0.1578. 

Neal V. Matanuska Val. Lines, 
Inc., D.C.Alaska, 165 F.Supp. 785— 
Rausnitz v. Philadelphia Transp. 


Co., D.C.Pa., 160 F.Supp. 188— 
Kowtko V. Delaware & H. R. Corp., 
D.C.Pa., 131 F.Supp. 95—Forbes v. 
Jenney Mfg. Co., D.C.Mass., 125 F. 
Supp. 679—^Patton v. Baltimore & 
O. R. Co., D.C.Pa., 120 F.Supp. 659, 
affirmed, C.A., 214 F.2d 129—Webb 

V. Halliburton Oil Well Cementing 
Co., D.C.La., 97 F.Supp. 1, reversed 
on other grounds, C.A., 196 F.2d 
876—Raske v. Raske, D.C.Minn., 92 
F.Supp. 348—Stein v. Green, D.C. 
Pa., 64 F.Supp. 8—Hrabak v. Hum¬ 
mel, D.C.Pa., 65 F.Supp. 775, af¬ 
firmed, C.C.A., 143 F.2d 594, certio¬ 
rari denied 66 S.Ct. 57, 323 U.S. 
724, 89 L.Ed. 582. 

66. U.S.—^U. S. V. Certain Parcels of 
Land in Rapides Parish, La., C.C.A. 
La., 149 F.2d 81. 

67. U.S.—^Rice v. Union Pac. R. Co., 
D.C.Neb., 82 F.Supp. 1002. 

68. U.S.—^Rice v. Union Pac. R. Co., 
supra. 

69. U.S.— JJ, S. V. 93,970 Acres of 
Land, More or Less, Situate in 
Cook County, Ill., C.A.I11., 258 F. 
2d 17, certiorari denied 79 S.Ct. 354, 
358 U.S. 947, 3 L.Ed.2d 352. 

Neal V. Matanuska Val. Lines, 
Inc., D.C.AIaska, 165 F.Supp. 785. 

70. U.S,—^Kennon v. Gilmer, Mont., 
9 S.Ct 696, 131 U.S. 22, 33 L.Ed. 

no. 

J, T. Majors & Son, Inc. v. Lip- 
pert Bros., Inc., C.A.Kan., 263 F.2d 
660—^May v. Ellis Trucking Co., 
C.A.Tenn., 243 F.2d 526, certiorari 
denied 78 S.Ct 18, 366 U.S. 816, 2 
L.Bd.2d 33—^Bucher v. Krause, C.A. 
Ill., 200 F,2d 676, certiorari denied 
73 S.Ct. 1141, 345 U.S. 997, 97 L.Ed. , 
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1404, rehearing denied 74 S.Ct 17, 
346 U.S. 842, 98 L.Ed. 3G3. 

71. U.S.—Fiedler v. Chicago & N. 

W. Ry. Co., C.AI11., 204 F.2d 515. 

Insistence on remittitur 

Trial judge has the power to rem¬ 
edy the injustice of an excessive 
award by insisting on a remittitur 
as an alternative to a new trial. 

U.S.—Phoenix Indem. Co. v. Givens, 
C.A.La., 263 F.2d 858—Wetherbee 
V. Elgin, J. & E. Ry. Co., C.A.I11., 
191 F.2d 302. 

72. U.S.—^Magee v. General Motors 
Corp., D.C.Pa., 117 F.Supp. 101, va¬ 
cated on other grounds, C.A., 213 
F.2d 899—Grobengieser v. Clearfield 
Cheese Co., D.C.Pa., 94 F.Supp. 402. 

Excessiveness of verdict as ground 
for new trial generally see supra 
§§ 1076-1077. 

73. U.S.—Neese v. Southern Ry. Co., 
S.C., 76 S.Ct 131, 350 U.S. 77, 100 
L.Ed. 60—Kennon v. Gilmer, Mont, 
9 S.Ct 696, 131 U.S. 22, 33 L.Ed. 

no. 

Whalen v. Phoenix Indem. Co., 
C,A.La., 220 F.2d 78, rehearing de¬ 
nied 222 F.2d 121—^Railway Exp. 
Agency v. Mallory, C.C,A.Miss., 168 
P.2d 426, certiorari denied 69 S.Ct. 
48. 335 U.S. 824, 93 L.Ed. 378. 
Permitting remittitur held not abuse 
of discretion 

D.C.—^McCown v. Boone, 154 F.2d 19, 
81 U.S.App.D,a 19. 

74. U.S.—^Poydock v, Adams Trans¬ 
fer & Storage Co., D.C.Pa., 6l F. 
Supp. 373, 

75. U.S.—^U. S. ex rel. Humphrey v. 
Janus, D.C.Idaho, 30 F.2d 530, re- 
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that a new trial must be granted and that the court 
has no power to offer a remittitur where it is made 
to appear that the verdict was the result of passion 
and prejudice,'^® or pity and sympathy,or is so 
monstrous that the entire verdict is vitiated and 
cannot be cured by a remittitur,'^8 or where a juror 
has been guilty of misconduct which brings the fair¬ 
ness of the verdict under grave suspicion 

Amount of reduction. It has been held that the 
option to be given to plaintiff in case of an excessive 
award of damages should be to stand new trial or 
take judgment for an amount as low as an impartial 
jury properly instructed on the evidence would 
probably name.s<^ In other cases the amount has 
been placed at a sum conforming to the court’s con¬ 
ception of that which will accomplish substantial 
justice between the parties, accepting the jury’s de¬ 
termination of liability,St and in still others the re¬ 
duction is to the highest amount which the jury 
could properly have awarded.^^ 

Operation and effect of order. In the absence of 
language by the trial judge in his original memoran¬ 
dum expressly stating that the remittitur is to be 
subtracted from the verdict plus interest, it will be 
subtracted from the verdict before interest is added, 
where the interest was not an element of damages 


considered by the jury but an item which was added 
to the verdict by the clerk.^S When plaintiff accepts 
the remittitur and agrees that the judgment should 
be reduced, defendant has the choice of paying the 
smaller judgment or appealing on the record as it 
then exists.^^ 

§ 1102. Additur 

Where the constitutional right of trial by jury ex¬ 
ists, the federal district court has no power to increase 
the award of an inadequate verdict as a condition for 
denying a new trial. 

The theory of additur is a corollary to that of re¬ 
mittitur, the former to increase an inadequate ver¬ 
dict, the latter to decrease an excessive verdict.^^ 
Where the constitutional right of trial by jury exists, 
the district court has no power to increase the award 
as a condition for denying a new trial, but can only 
grant a new trial in order to avoid injustice where 
the award was grossly inadequate.^^ In condemna¬ 
tion proceedings however, where the parties have 
no constitutional guarantee of a jury trial the court 
may require an additur as a condition precedent 
to denial of defendant’s motion for a new trial,^*^ 
even though a jury trial fixing just compensation is 
required by statute.^S 


versed on other grrounds, C.C.A., 
Janus V. U. S. ex rel. Humphrey, 
38 F.2d 431. 

Dunton v. Hines, D.C.Me., 267 F. 
452—Tomljanovich v. Victor Amer¬ 
ican Fuel Co., D.C.Me., 227 F. 951, 
affirmed 232 F. 662, 146 C.C.A. 588, 
certiorari denied 37 S.Ct. 212, 242 

U. S. 643, 61 L.Ed. 542—Turkonis 

V. Delaware, L. & W. B. Co., D.C. 
ISr.Y., 213 F. 537. 

76. U.S.—^Ford Motor Co. v. Mahone, 
C.A.Va., 205 F.2d 267--U. S. v. Cer¬ 
tain Parcels of I«and In Kapides 
Parish, La., C.C.A.La., 149 F.2d 81 
—Brabham v. State of Mississippi, 
for Use of Smith, C.C.A.Miss., 96 
F.2d 210, rehearing" denied 97 F.2d 
251, certiorari denied State of Mis¬ 
sissippi for Use of Smith v, Brab¬ 
ham, 59 S.Ct. 103, 305 U.S. 636, 83 
L.Ed. 409—^National Surety Co. v. 
Jean, C.CA^Tenn., 61 F.2d 197. 

TJncoaditlonal grant held not required 

$11,000, for injuries sustained by a 
young woman of pleasing appear¬ 
ance consisting of traumatic shock 
and a cerebral concussion but no 
fractures or bone dislocation, and 
some facial cuts resulting in per¬ 
ceptible and permanent scars was ex¬ 
cessive by $4000, justifying a remit¬ 
titur of that amount, but was not so 
excessive as to justify the uncondi¬ 
tional grant of a new trial on the 
ground that the verdict was the re¬ 


sult of passion or prejudice by the 
jury. 

U.S.—Rice V. Union Pac. R. Co., 82 
F.Supp. 1002. 

77. U.S.—Ford Motor Co. v. Mahone, 
aA.Va., 205 F.2d 267. 

78. U.S.—Becksted v. Skelly Oil Co., 
D.C.Minn., 131 F.Supp. 940. 

Monstrous verdict 

In action by customer in gasoline 
station for personal injuries suffered 
in fire and explosion in station, award 
of $175,956 was so grossly excessive 
as to be monstrous, entire verdict 
was vitiated and could not be cured 
by remittitur, and new trial was or¬ 
dered. 

U.S.—Becksted v. Skelly Oil Co., su¬ 
pra. 

79. U.S.—^Ford Motor Co. v. Mahone, 

C. A.Va., 205 F.2d 267. 

80. U.S.—^Meissner v. Papas, D.C. 
Wis., 35 F.Supp. 676, affirmed, C.C. 
A., 124 F.2d 720. 

81. U.S.—Grobengieser v. Clearfield 
Cheese Co., D.C.Pa., 94 F.Supp. 402 
—Raske v. Raske, D.C.Minn., 92 
F.Supp. 348. 

82. U.S.—^Rice v. Union Pac. R. Co., 

D. C.Neb., 82 F.Supp. 1002. 

Dunton v. Hines, D.C.Me., 267 F. 

452—Tomljanovich v, Victor Amer¬ 
ican Fuel Co., D.C.Me., 227 F, 951, 
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affirmed 232 F. 662, 146 C.C.A. 688, 
certiorari denied 37 S.Ct. 212, 242 

U. S. 643, G1 L.Ed. 542--Yurkonis 

V. Delaware, L. & W. R. Co., D.C. 
N.Y, 213 F. 587. 

Amount awarded after reduction held 
not excessive 

U.S.—International Paper Co. v, Bus¬ 
by, C.A.La., 182 F.2d 790. 

83. U.S.—O’Brien v. Hobart, C.A. 
Mass., 249 P.2d 654. 

84. U.S.—^International Paper Co. v. 
Busby, C.A.La., 182 F.2d 790. 

85. U.S.—U. S. V. 93-970 Acres of 
Land, More or Less, Situate in 
Cook County, Ill., C.A HI., 258 F. 
2d 17, certiorari denied 79 S.Ct. 354, 
358 U.S. 947, 3 L.Ed.2d 352. 

86. U.S.—^Dimick v. Schiedt, Mass., 
55 S.Ct. 296, 293 US. 474, 79 L.Ed. 
603, 95 A.L.R. 1150. 

Macias v. "VV. U. Tel. Co., D.C. 
Cal., 83 F.Supp. 492. 

87. U.S.—^U. S. V. Kennesaw Moun¬ 
tain Battlefield Ass'n, C.C.A.Ga., 99^ 
F.2d 830, certiorari denied Kenne¬ 
saw Mountain Battlefield Ass’n v. 
U. S., 59 S.Ct. 587, 306 U.S. 646, 83 
L.Ed. 1045. 

U. S. V. 340 Acres of Land in 
Richmond County, Gra., D.C.Ga., 54 
F.Supp. 457. 

88. U.S.—^U. S. V. 340 Acres of Laud 
in Richmond County, Ga., supra. 
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§ 1103. Order 

The trial court may order a new trial absolutely or 
conditionally; and the effect of an unconditional order 
granting a new trial is to vacate the verdict and the 
judgment entered on It. 

Under federal law the trial court may order a new 
trial absolutely or conditionally.^^ Where the court 
hears everything desired to be presented by either 
party both on the motion for new trial and on new 
trial, if warranted, and comes to the conclusion that 
the alleged newly discovered evidence does not war¬ 
rant the granting of the motion for new trial, the 
judgment subsequently rendered properly denies the 
motion for a new trial.^® A new trial order, to be 
deemed responsive to a motion for a new trial is 
not required to reflect a point briefed and argued in 
support of the motion as well as the ground stated 
in more general terms in the motion itself.^^ Where 
the judge who has signed an order granting a new 
trial subsequently indicates that he would set it aside 
and dismiss the motion for a new trial, but is out 
of the country when tlie matter comes on for dis¬ 
missal in the district court, the chief judge may 
properly sign the order.^^ 

Effect The granting of a motion for a new trial 
does not substitute the determination of the court 
on questions of fact for that of a jury but merely 
requires that another jury determine facts, for rea¬ 
sons which in the interest of justice are compel- 
Iing.9^ An order denying a motion to set aside a 
decree and for a new trial which makes no mention 
of a motion to set aside an advisory jury's answer 
to interrogatories is not a denial of that motion.^^ 

The granting of a new trial has the effect of va¬ 
cating an existing judgment,^^ It follows that an 
order granting a motion for a new trial in uncon¬ 
ditional terms vacates both the verdict and the judg¬ 
ment entered on it without any specific mention of 
either,96 and vacates a judgment notwithstanding 


the verdict entered at approximately the same time 
on the alternative motion of the moving party, 
regardless of any contrary judicial intent not ex¬ 
pressed therein.^ ^ Where, however, the order for 
a new trial is made subject to the condition that it 
should become effective only if the judgment not¬ 
withstanding the verdict should be reversed on ap¬ 
peal, the judgment remains a final judgment en¬ 
forceable until vacated on reversal, and only in that 
contingency is a new trial to be had.^^ 

An order granting plaintiff a partial new trial on 
the issue of damages is intended to exclude the issue 
of liability which has already been tried,^ and to 
grant a new trial merely as to the issue of damag- 
es,2 but is not intended to confine such new trial 
to less than the entire issue of damages,^ and does 
not contemplate that the amount found and awarded 
by the jury as damages should be left intact and that 
the jury in the new trial should start with such find¬ 
ing and consider only additional liability,^ the effect 
of such order being to vacate the existing judgment 
based on the verdict of the jury.^ 

Where a party was entitled as a matter of right to 
have an order granting a new trial set aside, that is 
sufficiently accomplished by an order dismissing a 
specified motion for a new trial, a renewal of the 
motion, a supplemental motion and additional rea¬ 
son, and all motions in the nature of motions for new 
trial or bill of review, although it contained no 
specific reference to the order granting the new 
trial.® 

§ 1104. Reargument 

The federal district court has power, after denying 
or dismissing a motion for a new trial, to entertain 
an application for reargument of the motion, and there¬ 
upon to reinstate the motion and order it to be re¬ 
argued; and such application is not regarded as itself 
a motion for a new trial or a renewal of such motion. 


89. N.Y,—Swider v. Delaware & H. 

R. Corp., 159 N.T.S.2d 998, 3 Misc. 
2d 17. 

90. U.S.—^Weller Mfg-. Co. v. Wen 
Products, Inc., D.C.IIL, 135 F.Supp. 
121 . 

91. U.S.—Lebeck v. William A. Jar¬ 
vis. Inc., C.A.Pa., 250 P.2d 286. 

92. U.S.—Secretary of Banking- of 
Pennsylvania v. Alker, C.A.Pa., 183 
P.2d 429, certiorari denied Du Ban 
V. Federal Deposit Ins. Corp., 71 

S. Ct. 351, 340 U.S. 917, 95 U.Ed. 663, 
rehearing denied 71 S.Ct. 489, 340 
U.S. 939, 95 L.Ed. 678. 

93. U.S.—Benjamin v. Lehigh Valley 
R. Co., D.C.K.T., 10 F.R.D. 154. 

94. U.S.—Greenwood v. Greenwood, 

C.A.Pa., 234 F.2d 276. , 


95. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., C.C.A.Pa., 132 P. 
2d 894, certiorari denied 63 S.Ct. 
981. 318 U.S. 787, 87 L.Ed. 1154. 

Beason for role 

Subsisting order that the issues 
be tried again is obviously incon¬ 
sistent with the continued existence 
of a judgment settling those issues. 
U.S.—^Allegheny County v. Maryland 
Casualty Co., supra. 

96. U.S.—Allegheny County v. Mary¬ 
land Casualty Co., supra. 

97. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., supra. 

98. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., supra. 

99. U.S.—^Allegheny County v. Mary¬ 
land Casualty Co., supra. 
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1. U.S.—Tye v. Hertz Drivurself 

Stations, C.A.Pa., 173 P.2d 317. 

Tye V. Hertz Drivurself Stations, 
D.C.Pa., 8 F.R.D. 429. 

2. U.S.—Tye v. Hertz Drivurself 

Stations, C.A.Pa., 173 F.2d 317. 

3. U.S.—Tye v. Hertz Drivurself 

Stations, D.C.Pa., 8 P.R.D. 429. 

4. U.S.—Tye v. Hertz Drivurself 

Stations, D.C.Pa., 8 F.R.D. 429. 

5. U.S.—Tye v. Hertz Drivurself 

Stations, C.A.Pa., 173 F.2d 317. 

6. U.S.—Secretary of Banking of 
Pennsylvania v. Alker, C.A.Pa., 183 
F.2d 429, certiorari denied Du Ban 
V. Federal Deposit Ins. Corp., 71 S. 
Ct. 351, 340 U.S. 917, 95 L.Ed, 663, 
rehearing denied 71 S.Ct. 489, 340 
U.S. 939, 95 L.Ed. 678. 
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The federal district court has power, after deny¬ 
ing* or dismissing a motion for a new trial, to enter¬ 
tain an application for reargument of the motion, 
and thereupon to reinstate the motion and order it 
to be reargued.*^ An order made more than ten days 
after judgment, for reargument of a motion for new 
trial which had previously been denied or dismissed, 
does not violate the prohibition of the Federal Rules 
of Civil Procedure, Rule 6 (b), 28 U.S.C.A., against 
extending the time fixed by Rule 59 (b) for serving 
a motion for a new trial.s An application for re¬ 
argument of a prior motion for a new trial is not 


regarded as itself a motion for a new trial or even 
as a renewal of such a motion, but is simply a re¬ 
quest that the court reconsider its action on the 
original motion,^ and if a reargument is granted the 
original motion is heard anew on the original papers 
just as if it had never previously been heard or de¬ 
termined.^^ The court will not reopen a case to per¬ 
mit reargument of a motion for judgment or new 
trial where its opinions are the same as those un¬ 
derlying the judgment and order as originally en- 
tered.^^ 


2VIII. JUDGMENT 


A. IN GENERAL 


§ 1105. In General 

A fina! Judgment need not follow any particular 
form, the court having a large measure of discretion as 
to its wording, but it must make a final determination 
and disposition of the claim made and should be clear 
and concise. The term “judgment’^ includes a decree 
and any order from which an appeal lies, and is to be 
distinguished from the court’s opinion or decision. 

While Rule 54 (a) of the Federal Rules of Civil 
Procedure provides that the term ^^judgmenf^ as 


used in the Rules includes a decree and any order 
from which an appeal lies, and that a judgment 
shall not contain a recital of pleadings, the report of 
a master, or the record of prior proceedings, ^3 gen¬ 
erally speaking, there is no statute or rule that 
specifies the essential elements of a final judgment, 
and it need not follow any particular form,^^ the 
district court having a large measure of discretion 
as to its wording,^^ and the inclusion in it of its 


7. XJ.S.—Kelly v. Pennsylvania R. 
Co., C.A.Pa., 228 F.2d 727, certio¬ 
rari denied 76 S.Ct. 782, 351 tJ.S. 
925, 100 L.Ed. 1455. 

8. XJ.S.—Kelly V. Pennsylvania R. 
Co., supra. 

9. XJ.S.—^Kelly v. Pennsylvania R. 
Co., supra. 

10. XJ.S.—^Kelly v. Pennsylvania R. 
Co., supra. 

11. XJ.S.—^Allegheny County, Pa,, v. 
Maryland Casualty Co., D.C.Pa., 49 
F.Supp. 955, reversed on other 
grounds, C.C.A., 146 F.2d 633, 157 
A.L.R. 1032, certiorari denied 65 S. 
Ct. 1184, 325 U.S. 855, 89 L.Ed. 1975 
and 65 S.Ct. 1187, 325 U.S. 855, 89 
L.Ed. 1975. 

12. U.S.—Soderstrom v. Kungsholm 
Baking Co., C.A.Ill., 184 P.2d 756— 
In re Forstner Chain Corporation, 
C.A.R.I.. 177 F.2d 572, 

Each articTaation of trial judge 
does not automatically rise to the 
status of an order merely because it 
is uttered from the bench. 

XJ.S.—^U. S. for Use of Somers v. Win- 
scott, C.A.I11., 238 F.2d 519. 

13. U.S.—Soderstrom v. Kungsholm 
Baking Co., C.A.I11., 184 F.2d 756. 
Where court ordered that report 

of special master he adopted by court 
in lieu of a decree, and report in¬ 
cluded exhibits and contained no or¬ 
ders of any kind, order violated Rule 
referred to in text. 


U.S.—Soderstrom v. Kungsholm Bak¬ 
ing Co., supra. 

14. U.S.—^U. S. V. F. & M. Schaefer 
Brewing Co., K.Y., 78 S.Ct. 674, 356 
U.S. 227, 2 L.Ed.2d 721. 

15. U.S.—In re Forstner Chain Cor¬ 
poration, C.A.R.I., 177 F-2d 572— 
Allen Bradley Co. v. Local Union 
No. 3, Internl, Broth, of Elec. 
Workers, C.C.A.N.T., 164 F.2d 171. 

Wilkins V. Couch, D.C.Okl., 10 F. 
R.D. 532. 

No particular form of words or 
formal act is necessary to evince 
rendition of a judgment. 

U.S.—^U. S. V. F. &, M. Schaefer Brew¬ 
ing Co., N.Y., 78 S.Ct. 674, 356 U.S. 
227, 2 L.Ed.2d 721. 

Au oral judgment may be valid. 
XJ.S.—^Wilkins v. Couch, D.C.Okl., 10 
F.R.D. 532. 

lujuuctioxi or restraining order 

(1) Rule 65 (d) of the Federal 

Rules of Civil Procedure deals with 
the form and scope of an injunction 
or restraining order, but its provi¬ 
sions are not regarded as mandatory. 
XJ.S.—Fleming v. Miller, D.C.Minn., 

47 F.Supp. 1004, modified on other 
grounds, C.C.A., Walling v. Miller, 
138 F.2d 629, certiorari denied 64 S. 
Ct 781, 321 U.S. 784, 88 L.Ed. 1076, 

(2) Before the adoption of the 
Federal Rules of Civil Procedure pro¬ 
visions similar to those of Rule 65 
(d) were held to be not mandatory 
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and it was held that failure to com¬ 
ply did not render decree void. 

U.S.—Lawrence v, St. Louis-San 
Francisco R. Co., OkL, 47 S.Ct. 
720, 274 U.S. 588, 71 L.Ed. 1219— 
Druggan v, Anderson, Ill., 46 S.Ct 
14, 269 U.S. 36, 70 L.Ed. 151. 

State law not binding 

(1) State law requiring a judge 
to give his decision in writing on 
every issue made by the pleadings 
was never binding on the federal 
courts. 

U.S.—Martindale v. Waas, C.C.Minn., 
11 P. 551, 3 McCrary 637. 

(2) State law requiring judgments 
to state findings of fact and conclu¬ 
sions of law separately was likewise 
never binding on the federal courts. 
U.S.—U. S. V. Tinsley, Va., 68 P. 433, 

15 C.C.A. 507. 

16. U.S.—Allen Bradley Co. v. Local 
Union No. 3, Internl. Broth, of 
Elec. Workers, C.C.A.N.Y., 164 F.2d 
71. 

Courts have some control over 
the form of their judgments and the 
parties cannot bind the courts as to 
the exact form their judgments shall 
take on highly technical matters, as 
in a proceeding to determine rights 
of parties to option contracts for 
purchase of land by United States in 
which government moved that 
amount of contract price be entered 
in judgment and opposing party ob¬ 
jected on the ground that contract 
used the term “verdict” and asked 
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findings of fact and conclusions.^'^ 

A judgment must, however, make final determina¬ 
tion and disposition of the claim on which the action 
is based,and the determination made should be 
clear and concise.^® 

The court’s findings of fact and tentative conclu¬ 
sions clearly do not constitute its judgment.^^ The 
court’s opinion^^ or decision^^ and the judgment to 
be entered thereon are not the same thing under 
the Federal Rules. However, although it has been 
declared that a statement in an opinion of the 
conclusion reached by the court, even though 
couched in mandatory terms, cannot serve as the or¬ 
der or judgment of the court,under some circum¬ 
stances, at least, an opinion or decision may con¬ 
stitute a judgment.^^ Thus, an opinion or decision 
may constitute a judgment if it embodies the es¬ 
sential elements of a judgment and clearly evi¬ 
dences the judge’s intention that it shall be his 
final act in the case. ^5 On the other hand, if an 
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opinion or decision leaves doubtful whether the 
judge intended it to be his final act in the case, it 
will not be given effect as a judgment.26 In an ac¬ 
tion for money, failure to determine either express¬ 
ly or by reference the amount to be awarded is 
strong evidence of lack of such intention.27 

Judgment quod recuperet. At common law on a 
determination of an issue of fact in favor of plain¬ 
tiff on a plea in abatement, plaintiff was entitled to 
judgment quod recuperet,^8 unless he waived the 
right to such judgment, as by proceeding to a trial 
on the merits.29 

Under the former Equity Rules^ Rule 71, which 
was substantially restated in Federal Rules of Civil 
Procedure, Rule 54 (a), 28 U.S.C.A., it was held 
that a decree should contain only what the court 
decreed to be done or not to be done;^® and recitals, 
findings of fact, conclusions of law, and the rea¬ 
sons for a decree, were not a part of, and should not 
be contained in, the decree,although it was gen- 


that court first prepare a form la¬ 
beled “verdict” and thereafter pre¬ 
pare a judgment on this verdict. 

U.S.—^U. S. V. Certain Lands in St, 
Charles County, Mo., Known as 
Weldon Spring Area, D.C.Mo., 60 P. 
Supp. 741, affirmed, C.C.A., Oliver 
V. U. S., 155 P.2d 73, affirmed Al¬ 
brecht V, U. S,, 67 S.Ct. 606, 329 U. 
S. 599, 91 L.Ed. 532. 

17. Better practice is to relegate 
lezLgtliy findings and conclnslons of 
law to separate documents not for¬ 
mally part of judgment proper. 

U.S.—Allen Bradley Co. v. Local Un¬ 
ion No. 3, Inteml. Broth, of Elec. 
Workers, C.C.A.N.T., 164 F.2d 71. 

la U.S.—Rank r. Krug, D.C.Cal., 
142 F.Supp. 1. 

Wilkins v. Couch, D.C.Okl., 10 
F.R.D. 532. 

Judgment presupposes adjudication 
of rights 

Judgment or decree entered for the 
protection of contested property 
rights necessarily presupposes an ad¬ 
judication that the party has rights 
entitled to protection, regardless of 
the form of judgment. 

U.S.—Rank v. Krug, D.C.Cal., 143 F. 
Supp. 1. 

19. U.S.—^Allen Bradley Co. v. Local 
Union No. 3, Internl. Broth, of 
Elec. Workers, C.C.AJN.T., 164 F. 
2d 71. 

20. U.S.—^Wilkins v. Couch, D.C.Okl., 
10 P.R.D. 532. 

Becital of facts in decree is prop¬ 
er, but rights of parties are adjudged 
solely by decretal portion of decree, 
and it is only such portion which 
becomes the “final Judgment" from 
which an appeal will lie. 


U.S.—McGhee v. Leitner, D.C.Wis., 41 
F.Supp. 674. 

21. U.S.—St. Louis Amusement Co. 
V. Paramount Film Distributing 
Corp., C.C.A.MO., 156 F.2d 400— 
In re D'Arcy, C.C.A.N.J., 142 P.2d 
313. 

Judgment as governing in case of 
conflict with opinion see infra § 
1119. 

Tentative nature 

An oral or written opinion of a 
Judge announcing his decision and 
giving the reasons therefor is tenta¬ 
tive rather than final. 

U.S.—Davis V. Rhay, D.C.Wash., 156 
F.Supp. 114, affirmed, C.A^, 256 P.2d 
617. 

22. U.S.—^Winkelman v. General Mo¬ 
tors Corporation, D.C.N.T., 48 F. 
Supp. 490. 

23. U.S.—St. Louis Amusement Co. 
V. Paramount Film Distributing 
Corp,, C,C.AMo., 156 F.2d 400— 
In re D’Arcy, aC.A.N.J., 142 F.2d 
313, 

24. U.S.—U, S. V. F. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 356 
U.S. 227, 2 L.Ed.2d 721—Rogers v. 
Hill, N.Y., 53 S.Ct. 731, 289 U.S. 
682, 77 L.Ed. 1385, 88 A.L.R. 744. 
“Although ‘the court’s decision of 

a case is its judgment thereon’ . . , 

it does not follow that it is its judg¬ 
ment therein, meaning the judgment 
or decree thereafter entered on the 
decision.” 

U.S.—^Wlnkelman v. General Motors 
Corporation, D.C.N.T., 48 F.Supp. 
490, 494. 

25. U.S.—^U. S. V. F. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 356 
U.S. 227, 2 L.Ed.2d 721. 
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Opinion adjudicating and ordering 
Where memorandum opinion signed 
by federal district judge adjudicated 
all matters in controversy and set 
forth orders of the court, it was a 
“judgment” of the court. 

U.S.—Steccone v. Morse-Starrett 

Products Co., C.ACal., 191 P.2d 
197. 

26. U.S.—^U. S. V. P. & M. Schaefer 
Brewing Co., N.Y., 78 S.Ct. 674, 
356 U.S. 227, 2 L.Ed.2d 721. 

27. U.S.—^U. S. V. P. & M. Schaefer 
Brewing Co., supra. 

28. U.S.—Hershberger v. U. S., C.A. 
Ind., 138 F.2d 515. 

29. U.S.—^Hershberger v. U. S., su¬ 
pra. 

30. U.S.—Larkin Packer Co. v. Hin- 
derliter Tool Co., C.C.AOkl., 60 F. 
2d 491. 

Objection to form of decree too late 
Where findings of fact and con¬ 
clusions of law and decree were sub¬ 
mitted to counsel who made no ob¬ 
jection to failure of decree to con¬ 
form to Equity Rule, such objection 
made m petition for rehearing more 
than four months later came too late. 
U.S.—U. S. V, McIntosh, D.C.Va., 3 
F.Supp. 715, appeal dismissed, C.C. 
A.. McIntosh v. U. S., 70 F.2d 607, 
certiorari denied 55 S.Ct. 101, 293 
U.S. 586, 79 L.Ed. 682, 

31. U.S.—Larkin Packer Co. v. Hin- 
derliter Tool Co., C.C.AOkl., 60 F. 
2d 491—^Kansas City Life Ins. Co. 
v. Shirk, C,C.A.Kan., 60 F.2d 1046. 

Tri-Plex Shoe Co. v. Cantor, D.C. 
Pa., 27 F.Supp. 295. 

U. S. V. Goldstein, C.C.AMo., 271 
P. 838—^Llnde Air Products Co. v. 
Morse Dry Dock & Repair Co., C.C. 
AN.Y., 246 F. 834. 
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cral in terms, unless an inclusion of the findings 
in the decree was necessary to make the decree more 
clear and specific.^S The force and effect of a trial 
judge’s findings of fact and conclusions of law were 
not affected by their not being copied in extenso in 
the decree,^^ However, the requirement of Equity 
Rules, Rule 70i/^, which was substantially restated 
in Federal Rules of Civil Procedure, Rule 52, 28 U. 
S.C.A., that the court, in trying an action without a 
jury, shall find the facts specially and state separate¬ 
ly its conclusions and direct the entry of an appro¬ 
priate judgment thereon, was held substantially com¬ 
plied with by the court’s inclusion of formal fact 
findings and conclusions of law in its decree and 
where the court directed that its opinion should 
stand as the findings of fact and conclusions of law, 
it was held that an order so providing should be 
embodied in the decree.Jn entering an interlocu¬ 
tory decree only, the better practice was for the court 
to make some statement as to the facts and law 
constituting the grounds for the decision, irrespec¬ 
tive of the application of Rule of the former 
Equity Rules.^*^ 

§ 1106. Jurisdiction to Sustain Judgment 

Jurisdiction of the subject matter is essential to 


the validity of any Judgment, and jurisdiction of the 
persons involved is essential to the validity of a judg¬ 
ment m personam. 

A federal court cannot render a binding judgment 
in an action in which it has no jurisdiction.^^ Juris¬ 
diction of the subject matter is essential to a valid 
judgment,and jurisdiction of the persons involved 
is also essential to the validity of a judgment in 
personam.^^ When personal jurisdiction is lacking,, 
the judgment can affect only property involved in 
the action and over which the court has jurisdic- 
tion.^i When personal jurisdiction is present in an 
in rem proceeding, the court has power to render 
a judgment in personam.'^^ 

§ 1107. Process, Notice, or Appearance to 
Sustain Judgment 

A personal judgment rendered without valid service 
of process, or other sufficient legal notice to the defend¬ 
ant, is void, unless service of process or other legal no¬ 
tice Is waived by appearance or otherwise. 

As a general rule, before a valid judgment may be 
rendered against a defendant, he must be accorded 
an opportunity to be heard, and for this purpose 
he must be given reasonable notice of the action 
against him.*^^ A personal judgment rendered with- 


82. U.S.—^Larkin Packer Co. v. Hin- 
derliter Tool Co., C.C.A.Okl., 60 P. 
2d 491. 

33. U.S.—U. S. V. Goldstein, C.C.A. 
Mo., 271 F. 838. 

34. U.S.—Lewis v. Ingrram, C.C.A. 
Okl., 57 F.2d 463, certiorari denied 
53 S.Ct. 16, 287 U.S. 614, 77 L.Ed. 
533. 

35. U.S.—Fidelity & Casualty Co. of 
New York v. Allen, C.C.A.Ill., 84 F. 
2d 53. 

U. S. V. McIntosh, U.C.Va., 3 F. 
Supp. 715, appeal dismissed, C.C.A., 
McIntosh V. U. S., 70 F.2d 607, 
certiorari denied 56 S.Ct, 101, 293 
U.S. 586, 79 L.Ed. 682. 

Findings of fact generally In trial 
by court see supra § 1036. 

36. U.S.—^Hudson & Manhattan R. 
Co. V. Hardy, D.C.N.Y., 22 F.Supp. 
105, reversed on other grounds, C. 
C.A., 103 F.2d 327, certiorari denied 
Hudson & H. R. Co. v. Cahill, 59 S. 
Ct. 1038, 307 U.S. 640, 83 L.Ed, 1521. 

37. U.S.—^Arkansas-Missouri Power 
Co. V. Kunder^, C.C.A.Ark., 73 F.2d 
212 . 

38. U.S.—Green v. City of Stuart, 

C. C.A.Fla., 101 F.2d 309. 

Ingersoll v. Coram, C.C.Mass., 136 

P. 689, reversed on other grounds 
148 F. 169, 78 C.C.A. 303, reversed 
on other grounds 29 S.Ct. 92, 211 U. 
S. 335, 63 L.Ed. 208. 

Birnbaum v. Wilcox-Gay Corp., 

D. C.I11., 17 F.R.D. 133. 


“ ‘Jurisdiction.’ in law is not a sim¬ 
ple matter. To obtain a valid judg¬ 
ment, the party seeking it must (a) 
proceed in a competent court; (b) 
give his opponent reasonable notice 
of litigation and grant him a reason¬ 
able opportunity to be heard; and (c) 
establish ‘judicial jurisdiction’ over 
the defendant involved.” 

U.S,—L. D. Reeder Contractors of 
Ariz. V. Higgins Industries, Inc., 
C.A.Cal., 265 F.2d 768, 770. 
Administrative order may he entered 
Federal district judge may enter an 
administrative order, such as an or¬ 
der directing the clerk of the court 
to impound the papers in a case if 
and when an action is filed, even 
though there is no adversary proceed¬ 
ing pending before the court. 

U.S.—^Birnbaum v. Wilcox-Gay Corp., 
U.C.I11., 17 F.R.D. 133. 

39. U.S.—^Verbeem v, U. S., D.C, 
Mich., 154 F.Supp. 431, affirmed 
Amlin v. "Verbeem, 78 S.Ct. 1006, 
356 U.S. 676, 2 L.Ed.2d 1072. 

Judgment void 

Judgment rendered without juris¬ 
diction over subject matter in ques¬ 
tion is void and a void judgment may 
be attacked directly or collaterally at 
any time. 

U.S.—^Verbeem v. U. S., D.C.Micli., 154 
F.Supp. 431, affirmed Amlin v. Ver¬ 
beem, 78 S.Ct. 1006, 356 U.S. 676, 2 
L.Ed.2d 1072. 

40. U.S.—Royal Lace Paper Works, 
Inc. V. Pest-Guard Products, Inc., 
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C.A.Tez., 240 F.2d 814—Wilhelm v. 
Consolidated Oil Corporation, C.C. 
A.Okl., 84 F.2d 739. 

Bustos-Ovalle v. Landon, D.C. 
Cal., 112 F.Supp. S74, affirmed, C. 
A., 225 F.2d 878—Stitzel-Weller 

Distillery v. Norman, D.C.Ky., 39 
F.Supp. 182. 

Dutton V. First Nat. Bank of 
Waycross, Ga., D.C.S.D., 244 F. 

236. 

Jurisdiction conditional on quasi in 
rem jurisdiction 

Where nonresident defendant ap¬ 
peared and defended an action by 
the federal government for income 
taxes on the merits, the federal dis¬ 
trict court acquired power to render 
a judgment in personam conditional 
only on validity of original quasi in 
rem jurisdiction. 

U.S.—^U. S. v. Balanovski, C.A.N.Y., 
236 F.2d 298, certiorari denied 77 
S.Ct. 357, 352 U.S. 968, 1 L.Ed.2d 
322, rehearing denied 77 S.Ct. 555. 
352 U.S. 1019, 1 L.Ed.2d 561. 

41. U.S.—^Wilhelm v. Consolidated 
Oil Corporation, C.C,A.Okl., 84 F.2d 
739. 

Grable v. Killits, C.C.A.Ohio, 282 
F. 185. 

42. U.S-—Hipolite Egg Co. v. U. S„ 
IlL, 31 S.Ct. 364, 220 U.S. 45, 65 
L.Ed. 364. 

U. S. V. 184 Barrels Dried Whole 
Eggs, D.aWis.. 53 F.Supp. 652. 

43. U.S.— Zt. D. Reeder Contractors 
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out valid personal,constructive, or substituted^^ 
service of process, or other sufficient legal notice,'^® 
is void, unless service of process or other legal notice 
is waived by appearance or otherwise.^'^ Generally 
speaking, strict and literal compliance with statutory 
provisions for constructive or substituted service is 
required to impart validity to a judgment based 
thereon.^s A valid judgment in rem based on con¬ 
structive or substitute service may be rendered 
where statutory authority therefor exists,'^^ How¬ 
ever, a statute authorizing constructive or substi¬ 
tuted service in an action in rem does not authorize 
a personal judgment based on such service.^® 

Nonresidents. A personal judgment rendered 
against a nonresident who has neither been served 
with process nor appeared in the suit is without va- 


^ lidity.^^ In the absence of a federal Statute permit¬ 
ting service of process beyond the territorial limits 
of the state in which the district court is held, 52 a 
valid personal judgment cannot be rendered against 
a nonresident based on service of process or notice 
sent to him beyond such territorial limits.53 

§ 1108. Judgment for or against One Not a 
Party 

Generally, a judgment cannot properly be rendered 
for or against or so as to affect one who is not a party 
to the action or one who is not actually or construc¬ 
tively before the court, but an exception may exist in 
the case of class or representative actions and a judg¬ 
ment strictly in rem may bind strangers. 

As a general rule, a judgment cannot properly 
be rendered for or against or so as to affect one who 
is not a party to the action,^^ or one who is not 


of Ariz. V. Higg-ins Industries, Inc., 

C. A.Cal., 265 F.2d 768. 

Service gtnaslied in individual capac¬ 
ity 

In action against defendants as 
partners and in their individual ca¬ 
pacity, where court quashes service 
of summons as to two defendants in 
their individual capacity, judgment 
should be limited to their capacities 
as partners. 

U.S.—Wyman v. U. S., C.C.A,Wash., 
165 F.2d 915. 

Order In extraordinary circumstanc¬ 
es and for temporary duration 
An order obligatory on a party may 
only be issued without notice to the 
affected party or someone representa¬ 
tive of him in extraordinary circum¬ 
stances and for a temporary dura¬ 
tion. 

U.S.—Birnbaum v, Wilcox-Gay Corp., 

D. C.Iil., 17 F.R.D. 133. 

44. XJ.S.—Royal Lace Paper Works, 
Inc. V. Pest-Guard Products, Inc., 
C.A.Tex., 240 F.2d 814. 

U. S. V. Milana, D.C.Mich., 148 F. 
Supp. 152. 

Personal judgment for money is 

void if court rendering it has not 
acquired jurisdiction of defendant by 
lawful service. 

U.S.—^Jones v. Watts, C.C.A.Tex., 142 
F.2d 575, 163 A.L.R. 240, certiorari 
denied 65 S.Ct. 310, 323 U.S. 787, 
89 L.Ed. 628. 

Personal judgment barred in attach- 
ment suit 

In attachment suit by creditor 
against debtor, wherein United States 
intervened to enforce tax liens i 
against debtor's property, failure per¬ 
sonally to serve debtor with sum¬ 
mons issued on complaint in inter¬ 
vention, or with summons issued on 
original complaint, within territory, 
precluded personal judgment in favor 
of intervener. 


U.S.—Hawk]ns v. Savage, D.C.Alaska, 
110 F.Supp. 615. 

45. U.S.—U. S. V. Milana, D.C.Mich., 
148 F.Supp. 152. 

46. notice to appear at preliminary 
hearing 

Where defendant in an action for 
injunctive relief was not served with 
process of any kind except a notice 
to appear at a hearing on a motion 
for preliminary injunction, court was 
without jurisdiction to enter a per¬ 
sonal judgment against him. 

U.S.—Royal Lace Paper Works, Inc. 
V. Pest-Guard Products, Inc., C.A. 
Tex., 240 F.2d 814. 

47. U.S.—Jones v. Watts, C.C.A.Tex., 
142 F.2d 575, 163 A.L,R. 240, cer¬ 
tiorari denied 65 S.Ct. 310, 323 U.S. 
787, 89 L.Ed. 628. 

48. U.S.—U. S. V. Milana, D.C.Mich., 
148 F.Supp, 152. 

Collateral attack 

Defects in constructive or substi¬ 
tuted service of process which could 
be taken advantage of on appeal or 
direct attack may not be available in 
a collateral attack on a judgment 
based on such defective process 
where the defects are not such as to 
render the judgment void. 

U.S.—Butler v. McKey, C.C.A.Cal., 138 
F.2d 373, certiorari denied 64 S.Ct. 
636, 321 U.S. 780, 88 L.Ed. 1073. 

49. U.S.—Clarke v. Boysen, C.C.A. 
Wyo., 39 F,2d 800. 

Schwab V. Cameron, D.C.Iil., 45 
F.Supp, 105. 

50. U.S.—^McQuillen v. Dillon, C.C. 

A.N.T., 98 F.2d 726—Findlay v. 

Florida East Coast Ry. Co., C.C.A. 
Fla., 68 F.2d 540—Clark v. Boysen, 
C.C.A.Wyo., 39 F.2d 800. 

Campbell v. City of Hickman, D. 
C.Ky,, 45 F.Supp. 517—Schwab v. 
Cameron, D.C.I11., 45 F.Supp. 105. 

51. U.S.—^Brown v. Hughes, D.C.Pa., 
136 F.Supp. 65. 
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52. U.S.—^Hanes Supply Co. v. Val¬ 
ley Evaporating Co., C.A.Ga., 261 
F.2d 29. 

Where cross claim was made by 
some of defendants in interpleader 
action against their codefendants and 
cross defendants were served with 
process under cross claim outside the 
district in which the interpleader ac¬ 
tion was brought, statute authoriz¬ 
ing service of process outside dis¬ 
trict in interpleader proceedings did 
not authorize service of process on 
cross defendants so as to sustain 
personal judgment against them on 
cross claim, 

U.S.—Stitzel-Weller Distillery v. Nor¬ 
man, D.C.Ky., 39 F.Supp. 182. 

53. U.S.—^Hanes Supply Co. v. Val¬ 
ley Evaporating Co., C.A.Ga., 261 
F.2d 29. 

Brown v. Hughes, D.C.Pa., 136 F. 
Supp. 55—Stitzel-Weller Distillery 
V. Norman, D.C.Ky., 39 F.Supp. 182. 

54. U.S.—^Bullen v. De Bretteville, C. 
A.Cal., 239 F.2d 824, certiorari de¬ 
nied Treasure Co. v. Bullen, 77 S. 
Ct. 825, 353 U.S. 947, 1 L.Ed.2d 856 
—^U. S. V. Tushbough, C.A.S.D., 200 
F.2d 717—Brown v. American Nat. 
Bank, C.A.Okl., 197 F.2d 911—Ken¬ 
tucky Home Mut. Life Ins. Co. v. 
Duling, C.A.Tenn., 190 F.2d 797. 

Enforcement of order in favor of per¬ 
son who is not party by same proc¬ 
ess as if he were party see infra 
§ 1254. 

Persons bound by injunction or re¬ 
straining order see infra § 1119. 
Holding part of recovery in trust 
WTbere United States was not a 
party to government contractor’s ac¬ 
tion against third person for breach 
of alleged contract to sell goods to 
contractor for use in fulfilling gov¬ 
ernment contract, trial judge, who 
rendered judgment for contractor 
against third person, had no author¬ 
ity to direct that a portion of re- 
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actually or constructively before the court.^^ Where 
an action involves the rights of persons not made 
parties, any relief granted should be limited to such 
as can be given without prejudice to the absent 
parties.^® A court can make no decree between the 
parties before it which so far involves or depends 
on the rights of an absent person that complete and 
final justice cannot be done between the parties to 
the suit without affecting those rights.^'^ 

A "class^^ or "representative^^ action is a recognized 
exception to the general rule that one is not bound by 
a judgment in an action in which he is not a party.^s 
In a true class suit, a judgment for or against plain¬ 
tiffs binds each member of the class personally un¬ 
der the principles of res judicata.^9 Under the for¬ 
mer Equity Rules, Rule 38, which is substantially 
restated in Rule 23 of the Federal Rules of Civil 


Procedure, relating to class actions, a judgment in 
a suit by representatives of a class who were citizens 
of a state different from that of defendant was bind¬ 
ing on members of that class who were citizens of 
the same state as defendant.^® 

A judgment strictly in rem may bind strangers.®^ 

§ 1109. Support by, and Conformity to. 
Pleadings and Proof 

While, generally speaking, the relief to which a 
party is entitled depends on the facts pleaded and 
proved, every final judgment must grant the relief to 
which the party in whose favor it is rendered is enti¬ 
tled even if the party has not demanded such relief in 
his pleadings, and the relief granted may be adjusted 
to the proof. 

Generally speaking, the relief to which a party is 
entitled depends on the facts pleaded and proved, 


covery be held for use and beneftt of 
United States. 

U.S.—Deeringr-Milliken & Co. v. Mod- 
ern-Aire of Hollywood, Inc., C.A. 
Cal., 231 P.2d 623. 

Ziaw action. 

(1) It is a time-honored rule that 
a judgment rendered in a law action 
cannot affect a person not actually 
named as a party therein, 

U.S.—White V. Quisenberry, D.C.Mo., 
14 F.R.D. 348. 

(2) Damages cannot be recovered 
from a person not named as a de¬ 
fendant. 

U.S.—Carrigan v. California State 
Legislature, C.A.Cal., 263 F.2d 560. 

Judgment against individual not bar¬ 
red by erroneous description 
Where complaint designated de¬ 
fendant as individual doing business 
under firm name and style of “Mali- 
bou Dude Ranch,” and after limita¬ 
tions had run plaintiff discovered 
that owner of business was “Malibou 
Dude Ranch, Inc.,” a corporation, 
and that Individual was merely cor¬ 
poration’s agent, and plaintiff was de¬ 
nied permission to amend so as to 
add corporation as a defendant be¬ 
cause effect was to add new defend¬ 
ant after limitations had run, mere 
fact that individual was not doing 
business under firm name and style 
of "Malibou Dude Ranch,” would not 
prevent judgment against him. 

U.S.—Kerner v. Rackmill, D.C.Pa., 
Ill F.Supp. 150. 

55. U.S.—^Brown v. American Nat. 

Bank, C.A.Okl., 197 F.2d 911. 
Jurisdiction, notice, process or ap¬ 
pearance to sustain judgment see 
supra §§ 1106, 1107. 

No decree affecting rights of ab¬ 
sent person can be made by a court. 
U.S.—Shields v. Barrow, La., 17 How. 
130, 16 L.Ed. 168. 


American Ins. Co. v. Bradley 
Mining Co., D.C.Cal., 57 F.Supp. 
645. 

56. U.S.—Stewart v. U. S., C.A., 242 
F.2d 49—Estes v. Shell Oil Co, C. 
A,Tex., 234 F.2d 847—^Mackintosh 
V. Marks’ Estate, C.A.La., 225 F.2d 
211 . 

If court can do justice to parties 
without injuring absent persons, it 
will do so, and shape its relief in 
such a manner as to preserve rights 
of persons not before it. 

U.S.—^Waterman v. Canal-Louisiana 
Bank Co., La., 30 S.Ct. 10, 215 U S. 
33, 54 L.Ed. 80. 

Empire Ordnance Corp. v. U. S., 
108 F.Supp. 622, 123 Ct.Cl. 718. 

57. U S.—Shields v. Barrow, La., 17 
How. 130, 15 L.Ed. 158. 

American Ins. Co. v, Bradley 
Mining Co., D.C.Cal., 67 F.Supp. 
545. 

58. U.S.—^Kentucky Home Mut. Life 
Ins. Co. V. Duling, C.A.Tenn., 190 
F.2d 797. 

Bondholder given notice by publica¬ 
tion bound 

Where city owed bonded indebted¬ 
ness and overdue interest which it 
could not pay, and personal notice 
of class suit by bondholders was giv¬ 
en to every bondholder that could 
be located, and notice to other cred¬ 
itors was given by publication, de¬ 
cree distributing and allocating funds 
and taxing resources of the city for 
debt service and providing for issu¬ 
ance of refunding bonds bound bond¬ 
holder belonging to class and given 
notice of suit by publication. 

U.S.—^Women’s Catholic Order of 
Foresters v. City of Ennis, C.C. 
Tex., 116 F.2d 270, certiorari de¬ 
nied Women’s Catholic Order of 
Foresters v. City of Ennis, Tex., 61 
S.Ct, 1112, 313 U.S. 589, 85 L.Ed. 
1544, 


59. U.S —Giordano v. Radio Corp. of 
America, C.A.N.J., 183 F.2d 558. 

60. U.S.—Supreme Tribe of Ben Hur 
V. Cauble, Ind., 41 S Ct. 338, 255 U. 
S. 356, 65 L.Ed. $73. 

Qualifying provision omitted 

(1) Equity Rules, Rule 38, omits 
the provision originally contained 
that the decree should be without 
prejudice to the rights and claims 
of absent parties. 

U.S.—Supreme Tribe of Ben Hur v. 
Cauble, supra. 

(2) This provision was in old Equi¬ 
ty Rules, Rule 48. 

U S.—Clarke v. Boysen, C.C.A.Wyo., 
285 F. 122. 

Equity Boles, Buie 39 not applicable 
Since Equity Rules, Rule 38, spe¬ 
cifically provided for suits on be¬ 
half of a class by representatives 
thereof, Rule 39, which provided 
that, if proper parties could not be 
joined without ousting the jurisdic¬ 
tion of the court, the court might 
proceed without such joinder, but 
that the decree was to be without 
prejudice to the rights of the absent 
parties, did not apply to representa¬ 
tive suits, so as to render a decree 
therein ineflCective against members 
of the class who were citizens of the 
same state as defendant. 

U.S,—Supreme Tribe of Ben Hur v. 
Cauble, Ind., 41 S.Ct. 338, 255 U.S. 
356, 65 L.Ed. 673. 

61. U S.—^Albion-Idaho Land Co. v. 
Naf Irr. Co., C.C.A,Utah, 97 F,2d 
439. 

62. U.S.—Thomas v. Pick Hotels 
Corp., C.A.Kan., 224 P.2d 664. 

Mitchell Novelty Co. v. United 
Mfg. Co., D.G.Ill,, 94 F.Supp. 612 
—^Atwater v. North American Coal 
Corporation, D.C.N.T., 36 F.Supp. 
975. 

Plaintiff is entitled to any relief 
which facts justify 
U.S.—Mackintosh v. Marks' Estate, 
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and a court may not properly enter a judgment which 
goes beyond the claim asserted in the pleadings, 
without the consent of all persons affected.^^ How¬ 
ever, under Rule 54 (c) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., except as to a party 


against whom a judgment is entered by default, 
every final judgment must grant the relief to which 
the party in whose favor it is rendered is entitled 
even if the party has not demanded such relief in 
his pleadings.It has been declared that this Rule 


O.A.La., 226 F.2d 211, certiorari 
•denied 76 S.Ct. 306, 350 U.S. 934, 100 

L. Ed. 816—Truth. Seeker Co. v. 
Durning-, C.C.A.N.Y., 147 P.2d 54— 
Cohen V. Randall, C.C.A.N.Y., 137 
F.2d 441, certiorari denied 64 S.Ct. 
263, 320 U.S. 796, 88 L.Ed. 480. 

-AUegratious of complaint held suffl.. 

cient to support judgment 
U.S.—Garland v. Garland, C.C.A.N. 

M, , 165 F.2d 131. 

^3. U.S.—Steften v. U. S.. C.A.Ky., 
213 F.2d 266. 

Contrary to orderly procedure 

Where injunction restraining Sec¬ 
retary of Labor from enforcing or¬ 
der made under Walsh-Healey Act, 
by which he fixed prevailing rate of 
wages to be paid to persons employed 
on government contracts by plain¬ 
tiffs and others, had been dissolved, 
it would be contrary to orderly pro¬ 
cedure for court to take on itself to 
direct plaintiffs to reimburse the 
secretary for underpayments of 
wages involved over and above 
amount of injunction bonds, said 
pleadings did not present such a mat¬ 
ter for determination. 

D.C.—^Alabama Mills v. Mitchell, E. 
C., 159 F.Supp. 637. 

Allegations insufScient to support in. I 
junction 

An injunction issued against de¬ 
fendants allegedly violating a mar¬ 
keting order of the Secretary of Agri¬ 
culture by failing and refusing to 
report shipments of oranges in inter¬ 
state commerce was improper where 
there was no allegation that those 
defendants shipped any oranges in 
interstate commerce, that an allot¬ 
ment had been fixed for them, or that 
they were required to make any re¬ 
ports whatsoever, and there was no 
allegation of a threatened violation. 
U S.—Western Fruit Growers v. U. 

a, C.C.A.Cal., 124 F.2d 381. 

ISTo variance between complaint and 
judgment 

TJ.S.—^Hines v. Perez, C.A.Guam, 242 
F.2d 459. 

64. U.S.—Sylvan Beach v. Koch, C. 
A Mo., 140 F.2d 852. 

65- U.S.—Brawner v. Pearl Assur 
Co., C.A.Cal., 267 F.2d 45—Massa¬ 
chusetts Bonding & Ins. Co. v. 
State of New York, C.A.N.Y., 259 
F.2d 33—^Driggers v. Business 
Men's Assur. Co. of America, C.A. 
Tex., 219 P.2d 292, appeal denied 
75 S.Ct. 874, 349 U.S. 946, 99 L.Ed. 
1272—Hamill v. Maryland Cas. Co., 
O.A.N.M.. 209 F.2d 338—U. S. v. 
Borin, CA..Tex,, 209 F.2d 145, cer¬ 


tiorari denied 75 S Ct. 33. 348 U.S. 
821, 99 L.Ed. 647—Hutches v. Ren- 
froe, C.A.Ala., 200 F.2d 337—Dickin¬ 
son V. Burnham, C.A.N.Y., 197 F.2d 
973, certiorari denied 73 S.Ct. 169, 
344 U.S. 875, 97 L Ed. 678—Blazer v. 
Black, C.A.Kan., 196 F.2d 139— 
Broidy v. State Mut. Life Assur. 
Co. of Worcester, Mass., C.A.N.Y., 
186 P.2d 490—Bowles v. J. J. 
Schmitt & Co., C.A.N.Y., 170 P.2d 
617—Ring V. Spina, C.C.A.N.Y., 166 
F.2d 546, certiorari denied 69 S.Ct. 
SO, 335 U.S. 813, 93 L.Ed. 368—Gar¬ 
land V. Garland, C.C.A.N.M., 165 F. 
2d 131—Gins v. Mauser Plumbing 
Supply Co., aC.A.N.Y., 148 P.2d 
974—Ring v. Spina, C.C.A.N.Y., 148 
P.2d 647—Truth Seeker Co. v. 
Durning, C.C.A.N.Y., 147 F.2d 54 
—U. S. for Use of Susi Contract¬ 
ing Co. V. Zara Contracting Co., C. 

C. A.N.Y., 146 F.2d 606—Cohen v. 
Randall, C.C.A.N.Y., 137 P.2d 441. 
certiorari denied 64 S.Ct. 263, 320 
U.S. 796, 88 L.Ed. 480. 

Jacksonville Blow Pipe Co. v. 
Trammell Hardwood Flooring Co., 

D. C.Ga., 170 F.Supp. 537, affirmed, 

C. A., 264 F,2d 717—Cargo Ships El 
Yam, Limited v. Stearns & Poster 
Co., D.C.N.Y., 149 F.Supp. 754— 
Isbrandtsen Co. v. U. S., D.C.N.Y., 
96 F.Supp. 883, affirmed A/S J. 
Ludwig Mowinckels Rederi v. Is- 
brantsen Co., 72 S.Ct. 623, 342 U.S. 
950, 96 L.Ed. 706, and Federal Mari¬ 
time Bd, V. U. S., 72 S.Ct. 623, 342 
U.S. 950, 96 L.Ed. 706—Rank v. 
Krug, D.C.Cal., 90 F.Supp. 773— 
Johnson v. Jackson, D.C.Pa, 82 F. 
Supp. 915—Metropolitan Cas. Ins. 
Co. of New York v. Friedley, D.C. 
Iowa, 79 F.Supp. 978—Giesy v. 
American Nat, Bank of Portland, 

D. C.Or., 31 F.Supp. 524. 

D.C.—Michael Del Balso, Inc., v. Car- 
ozza, 136 F.2d 280, 78 U.S.App.D.C. 
56—Cooper v. Goldsmith, 135 F.2d 
949, 77 U.S.App.D.C. 392. 

Snyder v. Buck, D.C., 75 F.Supp. 
902, vacated on other grounds 179 
P.2d 466, 85 U.S.App.D.C. 428, af¬ 
firmed 71 S.Ct. 93, 340 U.S. 15, 95 
L.Ed. 15. 

Contention that Buie is unconstitu¬ 
tional not sustained 
D.C.—Michael Del Balso, Inc., v. 
Carozza, 136 P.2d 280, 78 U.S.App. 
D.C. 56. 

Judgment of no cause of action 
should be entered In favor of defend¬ 
ant and against plaintiff, in an ac¬ 
tion on a contract, where the contract 
was never consummated. 

U.S.—^Ratigan v. American United 
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Life Ins. Co., D.C.Mich., 37 F.Supp. 

15. 

Prior to Buie 54 (c) 

(1) General rule was that, at tri¬ 
al on merits, suitor should have relief 
appropriate to facts pleaded, whether 
prayed for or not. 

U.S.—Bemis Bros. Bag Co. v. U. S., 

Mo., 53 S.Ct. 454, 289 U.S. 28, 77 L. 

Ed. 1011. 

(2) Owner could recover rents ac¬ 
cruing after filing suit as well as 
amount due at institution thereof. 
U.S.—Doak V. Hamilton, C.C.A.N.C., 

15 F.2d 774. 

(3) Equity Rule authorizing join¬ 
der of a claim for deficiency with a 
mortgage foreclosure suit did not 
limit power of court to enter deficien¬ 
cy decree to one solely against the 
party who appears to be the record 
owner of mortgaged property at time 
suit is begun. 

U.S.—Fidelity-Philadelphia Trust Co. 

V, Hale & Kilbum Corporation, D. 

C.Pa., 24 F.Supp. 3. 

(4) Equity Rules, Rule 23, relat¬ 
ing to the determination in equity of 
questions ordinarily determinable at 
law, contemplated only such legal 
relief as would be proper as an in¬ 
cident to the final determination of a 
cause in equity. 

U.S.—^Adam Schumann Associates v. 

City of New York, C.C.A.N.Y., 40 

F.2d 216, certiorari denied 51 S.Ct. 

20, 282 U.S, 838, 75 L.Ed. 745. 

(5) Federal court could not ren¬ 
der a judgment at law for a form of 
relief which a court of equity alone 
could give. 

U.S.—^Atlas Life Ins. Co. v. W. I. 

Southern, Inc., Okl., 69 S.Ct. 657, 

306 U.S. 563, 83 L.Ed. 987, con¬ 
formed to, C.C.A., 105 F.2d 668. 

(6) In actions at law in the fed¬ 
eral courts the sufficiency of the 
pleadings to support the judgment 
was required to be determined by 
the laws regulating the practice and 
pleadings in the state courts, as de¬ 
termined by the state decisions. 

U.S.—Rush v. Newman, Kan., 68 F. 

158, 7 C.C.A. 136. 

(7) In actions against compensated 
sureties on bonds of Michigan coun¬ 
ty depositary, it was held that Michi¬ 
gan rule that Interest should be al¬ 
lowed for unjust withholding of pay¬ 
ment after notice of principal’s de¬ 
fault, although penalties In bonds 
are exceeded, should be followed. 

U.S.—Maryland Casualty Co, v. 

Sparks, C.C.A.Mich., 76 F.2d 929. 
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has carried into civil actions generally the tradi- titled does not always depend on the facts actually 

tional equitable principle that equity may adjust its pleaded, but may rest on the facts proved.^^ 

relief to the proof.^6 g^ny case, when issues not 

raised by the pleadings are tried by express or is clear that the relief to which a party is en- 

implied consent, they will be treated for purposes of ‘ioes not depend on the legal theory or theories 

rendering judgment as if they had been raised in the advanced in his pleadings,or on his demand for 

pleadings.S7 Thus, the relief to which a party is en- judgment or prayer for relief,except in case of 


66. D.C.—Glen Falls Indem. Co. v. 
Golden, D.C., 148 F.Supp. 41. 

67. U.S.—Gipps Brewing Corp. v. 
Central Mfrs.' Mut. Ins. Co., C.C.A. 
Ill., 147 P.2d 6—Pennsylvania Cas¬ 
ualty Co. V. Miller, C.C.A.I11., 145 
F.2d 292—Fifth Ave. Bank of New 
York V. Hammond Realty Co., C.C. 
A.Ind., 130 F.2d 993. 

Issues tried by consent of parties 
generally see supra § 357. 

Question of sufaciency of charge of 
fraud not raised until after trial 
In suit to collect assessed tax defi¬ 
ciencies and fraud penalties of which 
taxpayer had administratively been 
given due notice of determination, 
assessment, and demand for pay¬ 
ment, contention that court had no 
right to grant recovery for fraud 
penalties because the complaint failed 
to allege that recovery for fraud was 
being sought and failed to state the 
circumstances constituting the fraud 
with particularity as required by the 
applicable Rule was rejected where 
question of validity of assessment 
was fully tried and taxpayer knew 
that question would be and was be¬ 
ing made the subject of trial, but 
raised no objection to the sufficiency 
of the complaint in this respect un¬ 
til after the conclusion of the trial. 
U.S.—Payne v. tJ. S., C.A.Mo., 247 P. 
2d 481, certiorari denied 78 S.Ct. 
367, 355 U.S. 923, 2 L,.Ed.2d 354. 
Unless all parties are in. court and 
have voluntarily litigated some issue 
not within the pleadings, the judg¬ 
ment may not extend beyond the 
issues raised by the pleadings or be¬ 
yond the scope of the relief de¬ 
manded. 

U.S.—Sylvan Beach v. Koch, C.A..MO., 
140 P.2d 852. 

Judgment going beyond issues pre¬ 
sented to trial court will not be ap¬ 
proved. 

U.S.—^Autry v. Republic Productions, 
C.A.Cal., 213 P.2d 667, certiorari 
denied 75 S.Ct. 83, 348 U.S. 858, 99 
L.,Ed. 676. 

68. U.S.—^Hutches v. Renfro^ C.A« 
Cal., 200 F.2d 337. 

Berkwitz v. Humphrey, D.C. 
Ohio, 163 P.Supp. 78. 

Plaintiff may recover on basis of 
facts shown in record, and should be 
denied relief only when he is entitled 
to none under facts proved. 

U.S.—^Nester v. Western Union Tele¬ 
graph Co., D.C.Cal., 25 P.Supp. 478, 
affirmed, C.C.A.. 10& F.2d 687, re¬ 


versed 60 S.Ct. 769, 309 U.S. 682, 
84 L.Ed. 960, 128 A.L.R. 628. 

69. U.S.—Massachusetts Bonding & 
Ins. Co. V. State of Now York, C.A. 
N.Y., 259 P.2d 33—iSagler v. Ad¬ 
miral Corp., C.A.N.Y., 248 F.2d 319 
—Mackintosh v. Marks’ Estate, C. 
A.La., 225 P.2d 211, certiorari de- 

I med 76 S.Ct. 306, 350 U.S. 934, 100 
L.Ed. 816—Hutches v. Renfroe, C. 
A.Ala., 200 F.2d 337—Truth Seeker 
Co. V. Burning, C.C.A.N.Y., 147 P. 
2d 54. 

Atwater v. North American Coal 
Corporation, D.C.N.Y., 36 P.Supp. 
975. 

In view of Rules 2 and 15 of the 
Federal Rules of Civil Procedure, it 
is not necessary in the federal courts 
for plaintiff to recover strictly on 
the theory outlined in his complaint 
or fail completely. 

U.S.—C & H Air Conditioning Pan 
Co. V. Haffner, C.A.Ga., 216 P.2d 
256. 

Desirability of advancing theories 

(1) While the theories advanced by 
a party will not control the court, it 
is always desirable to urge them to 
the court. 

U.S.—Massachusetts Bonding & Ins. 
Co. V, State of New York, C.A-N.Y., 
259 F.2d 33. 

(2) Legal theories which parties 
may have suggested or relied on may 
be of help to court. 

U.S.—^Nagler v. Admiral Corp-, C.A. 
N.Y., 248 F.2d 319. 

Cause improperly stated as one for 
breach of contract 
Where individual falsely repre¬ 
sented that he had authority to act 
for corporation in entering into time 
charter party in which corporation 
was named as charterer, and owner 
of vessel did not intend to make a 
contract with individual, fact that 
complaint of owner of vessel improp¬ 
erly stated cause of action against 
individual as one for breach of con¬ 
tract rather than for breach of war¬ 
ranty of authority would not preclude 
recovery against individual in view 
of provision of Rule 64 (c) of the 
Federal Rules of Civil Procedure. 
U.S.—Cargo Ships El Yam, Limited 
V. Stearns & Foster Co., D.C.N.Y., 
149 P.Supp, 754. 

70. U.S.—^Federal Deposit Ins. Corp, 
V. Myhre, C.A.Idaho, 249 P.2d 887 
—^Mackintosh v. Marks’ Estate, C. 
A.La., 225 F.2d 211, certiorari de¬ 
nied 76 S.Ct 306, 350 U.S. 934, 100 
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L.Ed. 816—Thomas v. Pick Hotels 
Corp., C.A.Kan., 224 P.2d 664—^Drig¬ 
gers V. Business Men's Assut. Co. 
of America, C.A.Tex., 219 F.2d 292, 
appeal denied 75 S.Ct. 874, 349 U.S. 
946, 99 L.Ed. 1272—^Dayvault v. 
Baruch Oil Corp., C.A.Wyo., 211 F. 
2d 335—U. S. V. Lesniewski, C.A. 
Conn., 205 F.2d 802—Fan chan & 
Marco v. Paramount Pictures, C.Al. 
N.Y., 202 P.2d 731, 36 A.L.R.2d 731 
—^Bowles V. J. J. Schmitt & Co., 

C. A.N.Y., 170 F.2d 617--Garland v. 
Garland, C-C.A.N.M., 165 P.2d 131 
—^U. S. V. Turner Dairy Co., C.C.A. 
Ill., 162 P.2d 425, certiorari denied 
68 S.Ct 219, 332 U.S. 836, 92 L.Ed. 
409—Matarese v. Moore-McCormack 
Lines, C.C.A.N.Y., 168 P.2d 631, 170 
A.L.R. 440—Gins v. Mauser Plumb¬ 
ing Supply Co., C.C.A.N.Y., 148 P.2d 
974—^Ring v. Spina, C.C.A.N.Y., 148 
P.2d 647—Truth Seeker Co. v. 
Burning, C.C.A.N.Y., 147 P.2d 64 
—Cohen v. Randall, C.C.A.N.Y., 137 
P.2d 441, certiorari denied 64 S.Ct 
263, 320 U.S. 796, 88 L.Ed. 480. 

Jacksonville Blow Pipe Co. v. 
Trammell Hardwood Flooring Co., 

D. C.Ga., 170 F.Supp. 637, affirmed, 

C. A., 264 P.2d 717—Berkwitz v. 
Humphrey, D.C.Ohio, 163 F.Supp. 78 
—^U. S. V. National City Lines, D.C. 
Ill., 134 F.Supp. 350—Mitchell Nov¬ 
elty Co. V. United Mfg. Co., D.C. 
Ill., 94 F.Supp. 612—Johnson v. 
Jackson, D.C.Pa., 82 F.Supp. 915— 
Metropolitan Cas. Ins. Co. of New 
York V. Friedley, D.C.Iowa, 79 F. 
Supp. 978. 

Kansas-Nebraska Natural Gas 
Co. V. City of Hastings, Neb., D.C, 
Neb., 10 F.R.D. 280—^Andrews v. 
Heinzman, D.C.Neb., 8 F.R.D. 48. 
D.C.—^Libby v. L. J. Corporation, 247 
F.2d 78, 101 U.S.APP.D.C. 87— 

Smith V. Schlein, 144 F,2d 257, 79 
U.S.APP.D.C. 166. 

Glen Falls Indem. Co. v. Golden, 

D. C., 148 P.Supp. 41. 

Plaintiff may recover on any the¬ 
ory legally sustainable under estab¬ 
lished facts regardless of the de¬ 
mand in the pleadings. 

U.S.—Dayvault v. Baruch Oil Corp., 
C.A.Wyo., 211 F.2d 335—Hamill v. 
Maryland Cas. Co., CJLN.M., 209 
F.2d 338. 

Statement of claim is not measured, 
by relief asked, and if a cause of ac¬ 
tion exists, court of equity may give 
a proper remedy regardless of the 
prayer of the complaii^t. 

U.S.—Liquid Carbonic Corporation r.. 
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a judgment by default, as discussed infra § 1129. 
It is the duty of the court to grant the relief to which 
a suitor is entitled,'^^ that is, the relief which the 
facts before the court require, irrespective of the 
theories advanced or demand or prayer for relief. 
So, if plaintiff is entitled to equitable*^^ or legaH^ 
relief, the court may and should grant such relief 
even though plaintiff has not prayed for it and may 
have prayed for other relief. Similarly, the court 
may grant equitable relief of a different kind from 
that sought,*^s and in an action at law for damages 
may render judgment for such damages as plaintiff is 
entitled to irrespective of the items of damage he 
may have asked for.76 A judgment may not rest 
on conjecture and speculation.'^'^ 


Affirmative relief to defendant. Where defendant 
pleads and proves facts entitling him to affirmative 
relief, such relief may be granted under Rule 54 (c) 
even if he has not demanded such relief in his plead¬ 
ings.'^^ 

Judgment of dismissal. Where a party fails to 
prove his case, a judgment of dismissal may be 
proper.'^^ 

Amount of recovery. While it has been broadly 
stated or held that a judgment cannot be rendered 
for a greater amount than is claimed or demanded by 
plaintiff in his complaint,it has also been held 
that under Rule 54 (c), except in the case of default 
judgments, the judgment may be for a greater 
amount than that prayed for,si at least, where the 


Goodyear Tire & Bubber Co,, D.C. 
Obio, 38 F.Supp. 520. 

71. U.S.—^Fanchon & Marco v. Para- 
mouiit Pictures, C.A.N.T., 202 F.2d 
731, 36 A.L.R.2d 731—Hutches v. 
Benfroe, C.A.Ala., 200 F.2d 337— 
Gins V. Mauser Plumbing Supply 
Co., C.C.A.N.Y.. 148 F.2d 974. 

Berkwitz v. Humphrey, P.C.Ohio, 
163 F.Supp. 78. 

Chicago, St. P., M, & O. B. Co. 
V. Pender Drainage Dist., D.C Neb., 
7 F.RD. 99. 

Pailure of court to apply proper le¬ 
gal measure of damages is a mani¬ 
fest error of law, even though dam¬ 
ages granted conform to improper 
measure requested by plaintiff, 

U.S.—Hutches v, Renfroe, C.A.Ala., 
200 F.2d 337, 

72- U.S.—Massachusetts Bonding & 
Ins. Co. V. State of New York, C.A. 
N.Y., 259 F.2d 33—Nagler v. Ad¬ 
miral Corp., C.A.N.Y., 248 F.2d 

319. 

D.C.—Smith v. Schlein, 144 F.2d 267, 
79 U,S.App.D.C. 166 . 

73. U.S-—Blazer v. Black, C.A.Kan., 
196 F.2d 139. 

Truss and breach thereof 

Where pleading in action stated 
facts sufficient to constitute a cause 
of suit for declaration of trust and 
willful breach thereof, Judgment find¬ 
ing a trust and a breach was not er¬ 
roneous because prayer of pleading 
did not request court to find a trust 
and a breach thereof. 

U.S.—Federal Deposit Ins. Corp. v.: 

Myhre, C-A.Idaho. 249 F.2d 887. 
Under prayer for general relief 
(1) Where a bill states a cause of 
action entitling complainant to equi¬ 
table relief on any theory of the case, 
a court may grant it under a prayer 
for general relief, although other 
specific relief may be mistakenly 
prayed for. 

U.S.—Liquid Carbonic Corporation v. 
Goodyear Tire & Rubber Co., D.C- 
Ohio, 38 F.Supp. 520. 


(2) Same rule obtained under pri¬ 
or federal equity practice. 

U.S.—Puerto Rico Citrus Fruit Co. v. 
Kohn, C.C.A.Puerto Rico, 20 F.2d 
705. 

74. U.S.—^Johnson v. Jackson, D.C. 
Pa., 82 F.Supp. 915. 

Money Judgment in action seeking 
equitable relief 

Where member of partnership on 
dissolution sought to have partner 
declared trustee of checks received 
from sale of building, and to have 
partner indorse the checks, member 
could recover a money Judgment in 
the alternative, although he had not 
specifically asked for it in complaint. 
U.S.—Johnson v. Jackson, D.C.Pa., 82 
F.Supp. 915. 

75. U.S.—Garland v. Garland, C.C.A, 
N.M., 165 F.2d 131. 

D.C.—Cooper v. Goldsmith, 135 F.2d 
949, 77 U.S.App.D.C. 392. 

Specific performance in action for 
rescission 

Court had Jurisdiction to grant 
plaintiff equitable relief by way of 
specific performance of contract re¬ 
lating to possession and use of resi¬ 
dential premises as well as furniture 
and furnishings reasonably necessary 
to that end, although plaintiff had 
sought rescission and cancellation of 
the contract and of subsequent con¬ 
veyances. 

U.S.—Garland v. Garland, C.C.A.N. 
M., 165 F.2d 131. 

76. U.S.—Oswald v. Chicago, B. & 
Q. R. Co., C.A.Iowa, 200 F.2d 549. 

Request for improper items 

Pact that in a common-law action 
for damages for breach of contract 
of employment by a wrongful dis¬ 
charge plaintiff asks judgment for 
items of damage to which he may 
not be entitled does not mean that 
court lacks jurisdiction to award him 
any damages, 

U.S.—Oswald V. Chicago, B. & Q. R. 
Co., supra. 


Jtoss of eamiugs not specifically 
pleaded 

In personal injury action arising 
from automobile accident, fact that 
plaintiff did not specifically plead 
loss of earnings from date of acci¬ 
dent to another designated date would 
not prevent him from recovering 
such loss. 

U.S.—Byrd v. Connelly, D.C.Fla., 117 
F.Supp. 820. 

77- U.S.—^Albers Mill. Co. v, Don¬ 
aldson, D.C.Ark., 156 F.Supp. 683 
—Miners Sav. Bank of Pittston, 
Pa. V. U. S., D.C.Pa., 110 F.Supp. 
563. 

78. U.S.—Metropolitan Cas. Ins. Co. 
of New York v. Friedley, D.C.Iowa, 
79 F.Supp. 978. 

Reformation ^ action for declara¬ 
tory judgment 

Where defendants in action for 
declaration of nonliability on insur¬ 
ance policy plead and prove facts 
justifying a reformation of policy, 
such relief may be grante^d under 
Federal Rule, although pleadings do 
not specifically suggest reformation. 
U.S.—-Metropolitan Cas. Ins. Co. of 
New York v. Friedley, supra. 

79. Cross complaint 

U.S.—Boundary County, Idaho, v. 
Woldson, D.C.Iowa, 49 F.Supp. 600, 
affirmed, C.C.A., 144 F.2d 17, cer¬ 
tiorari denied 65 S.Ct. 678, 324 U.S. 
843, 89 L.Ed. 1405. 

80. U.S.—^Hager v. Gordon, C.A.Alas- 
ka, 171 P.2d 90—Williamson v. Chi¬ 
cago MjII & Lumber Corporation, 
C.C.A,Ark., 59F.2d918. 

81. U.S.—^Neff V. Western Coopera¬ 
tive Hatcheries, C.A.Utah, 241 F.2d 
357—Couto V. United Fruit Co„ C. 
A.N.Y., 203 F.2d 456—Dickinson v. 
Burnham, CA^N.Y., 197 F.2d 973, 
certiorari denied 73 S.Ct. 169, 344 
U.S. 875, 97 L.Ed. 678. 

Itemization of damages in the 

pleading on the ad damnum demand 
does not bind plaintiff. 
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parties consent.^s 

Interest, In view of Rule 54 (c), failure of a 
complaint to allege facts entitling plaintiff to recover 
interest^2 or to demand or pray for such reliefhas 
been held not fatal to the allowance of interest. On 
the other hand, without reference to Rule 54 (c), it 
has been held that an award of interest should be 
restricted to the amount specifically prayed for in 
the complaint,and that a general prayer for re¬ 
lief is not sufficient to sustain an award of interest 
inconsistent with that specifically prayed for.^^ The 
authorities appear to agree, both under Rule 54 
{c),S7 and without reference thereto,S8 that a prayer 
for general relief may be sufficient to sustain an 
award of interest not specifically prayed for. 

Judgment in personam in proceeding in rem. 
When personal jurisdiction is present in an in rem 
proceeding, the court has power to render a judg¬ 
ment in personam, as discussed supra § 1106, and, 
while the court may refrain from exercising such 
power if by doing so it would impair substantial 
rights, it will exercise such power where it will 
further the ends of justice and eliminate multi¬ 


plicity of action, and save expense to the parties. 

Partnership misdescribed as corporation. Where 
a complaint describes a party to the action as a cor¬ 
poration when in fact it is not a corporation but a 
partnership, a judgment against defendant in its in¬ 
correct name may be valid.^^ 

§ 1110. Determination of All Issues or Claims 

Generally speaking, piecemeal disposition of a case 
is regarded as undesirable and a Judgment must dis¬ 
pose of all matters at issue; but the Rules permit sep¬ 
arate judgments on separate claims in some cases, and 
under Rule 54 (b) the court may direct the entry of a 
final judgment on less than all of the claims presented 
in an action on an express determination that there 
is no just reason for delay and on an express direction 
for entry of judgment, although the discretion granted 
by this Rule must be sparingly exercised. 

Generally speaking, piecemeal disposition of a case 
is regarded as undesirable,and the Federal Rules 
of Civil Procedure contemplate only one final judg¬ 
ment, as discussed infra § 1113, which judgment 
must dispose of all matters at issue in the case .^2 
However, the Rules permit separate judgments on 
separate claims in some cases.^^ Under Rule 54 (b) 


U.S.—Brawner v. Pearl Assur. Co., 
C.A.Cal., 267 F.2d 45. 

Sum demanded or notmng* 

Where plaintiff’s demand for Judg¬ 
ment was in a specified sum, plaintiff 
was not limited to recovery of that 
sum or nothing-, where his complaint 
concluded with a prayer for such oth¬ 
er and further relief as plaintiff may 
show himself Justly entitled to re¬ 
ceive, either at law or in eciuity, and 
in view of further Rule referred to 
in text. 

U.S.—^Driggers v. Business Men’s As¬ 
sur. Co. of America, C.A.Tex., 219 
F.2d 292, appeal denied 75 S.Ct. 
874, 349 U.S. 946, 99 L.Ed. 1272. 

82. Where parties stipulated at tri¬ 
al that verdict on plaintiff’s com¬ 
plaint should be for the full amount 
of original contract price, such agree¬ 
ment governed case regardless of 
prayer of complaint. 

U.S.—^Neff V. Western Cooperative 
Hatcheries, aA.Utah, 241 F.2d 357. 

83. U.S.—Reconstruction Finance 
Corporation v. Goldberg, C.C.A.I11., 
143 F.2d 752, certiorari denied 65 

S.Ct. 117, 323 U.S. 770, 89 L.Ed. 
616, rehearing denied 65 S.Ct. 266, 
323 U.S. 817, 89 L.Ed. 649. 

84. U.S.—^Eugene B. Smith & Co. v. 
Russek, C.A-Tex., 212 P.2d 338— 
Roth V. Fabrikant Bros., C.A.N.Y., 
175 F.2d 665—Gardner v. Mid-Con¬ 
tinent Grain Co., C.C.A.M 0 ., 168 F. 
2d 819—^Reconstruction Finance 
Corporation v. Goldberg, C.C.A.I11., 
143 F.2d 752, certiorari denied 65 
B.Ct. 117, 323 U.S. 770, 89 L,Ed. 616, 


rehearing denied 65 S.Ct. 266, 323 

U. S. 817, 89 L.Ed. 649. 

85. U.S.—Steffen v. U. S., C.A.Ky.- 
213 F.2d 266. 

86. U.S.—Steffen v. U. S., supra. 

87. U.S.—Eugene B. Smith & Co. v. 
Russek, C.A.Tex., 212 F.2d 338. 

88. U.S.—Steffen v. U. S., C.A.Ky., 
213 F.2d 266. 

89. U.S.—^U. S. V. 184 Barrels Dried 
Whole Eggs, D.C.Wis., 63 P.Supp. 
652. 

90. U.S.—Bowles v. Marx Hide & 
Tallow Co., D.C.K:y., 4 F.R.D. 297. 

91. U.S.—Panichella v. Pennsylvania 
R. Co., C.A.Pa., 252 F.2d 452—Ros- 
enblum v. Dingfelder, C.C.A.N.Y., 
111 F.2d 406. 

Harms, Inc. v. Tops Music En¬ 
terprises, Inc., of California, D.C. 
Cal., 160 F.Supp. 77. 

92. U.S.—^U. S. V. Burnett, C.A«Alas¬ 
ka, 262 F.2d 55—^Audi Vision Inc., 

V. R. C. A. Mfg. Co., C.C.A.N.Y., 136 
F.2d 621, 147 A.L.R. 574. 

Appeal from determination of part 
of cause or issues in federal courts 
see Federal Courts § 290. 

Multiple claims properly Joined 
may be disposed of in one Judgment. 
U.S.—U. S. V. Hill, C.A.Tex., 171 F. 
2d 404, reheard 174 F.2d 61. 
Judgment in an action at law in 
federal courts must settle entire con¬ 
troversy, leaving no issues undeter¬ 
mined. 

U.S.—^McElligott V. Kissam, C.C.Al.N. 

T., 275 F. 645, reversed on other 
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grounds Knox v. McElligott, 42 S. 
Ct. 396, 258 U.S. 546, 66 L.Ed. 760. 
Counterclaim seeking declaratory 
judgment 

Where plaintiff brought suit for 
infringement of certain claims of 
patent and defendant’s counterclaim 
sought declaratory Judgment on all 
claims, court, by rendering Judgment 
on only claims relied on by plaintiff, 
did not dispose of all issues and 
court should have decided the coun¬ 
terclaim. 

U.S.—Kalo Inoculant Co. v. Funk 
Bros. Seed Co., C.C.A,I11., 161 F.2d 
981, reversed on other grounds 68 
S.Ct. 440, 333 U.S. 127, 92 L.Ed. 
688 . 

TTnder former EqLuity Buies, Rule 
26, relating to the Joinder of causes 
of action a corporate mortgage trus¬ 
tee’s right of action against mortga¬ 
gor and its grantee was not termi¬ 
nated by merger in final decree 
against grantee’s transferee, where 
obligations of parties under state 
law were several. 

U.S.—Fidelity-Philadelphia Trust Co. 
V. Hale & Kilbum Corporation, D. 
C.Pa,, 24 F.Supp. 3. 

93. U.S.—Seagram-Distillers Corpo¬ 
ration V. Mauos, D.C.S.C., 25 F. 
Supp. 233. 

Buies 13 <i) and 56 (a) 

Rule 13 (i) which provides that If 
the court orders separate trials as 
provided in Rule 42 (b). Judgment 
on a counterclaim or cross claim 
may be rendered when the court has 
Jurisdiction to do so, even if the 
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when more than one claim for relief is presented 
in an action, whether as a claim, counterclaim, cross 
claim, or third-party claim, the court may direct 
the entry of a final judgment on one or more but less 
than all of the claims only on an express determina¬ 
tion that there is no just reason for delay and on an 


express direction for the entry of judgment, and in 
the absence of such determination and direction, 
any order or other form of decision, however desig¬ 
nated, which adjudicates less than all the claims shall 
not terminate the action as to any of the claims.®^ 


claims of the opposing' party have 
been dismissed or otherwise disposed 
of, and Rule 56 (a), dealing with 
summary judgment for claimant, 
have been said to provide a more 
adequate and elastic procedure for 
the protection of the rights of the 
parties and the prompt dispatch of 
litigation, so that where an action 
involves a claim and a counterclaim, 
they may be tried separately and 
separate judgments entered. 

U.S.—Seagram-Distillers Corporation 
V. Manos, D.C.S.C., 25 F.Supp. 233. 
94. U.S.—Cold Metal Process Co. v. 
United Engineering & Foundry Co„ 
Pa., 76 S.Ct- 904, 351 U.S. 446, 100 

U, Ed. 1311. 

Reagan v. Traders & General 
Ins. Co., C.A.La., 255 F.2d 845— 
Employers Liability Assurance 
Corporation, Ltd., C.A.La., 251 F.2d 
460—^Massa v. Jiffy Products Co., 
C.A.Cal., 238 P.2d 228—^Matanuska 
Tal. Lines v. Neal, C.A.Alaska, 229 
F.2d 136—Cold Metal Process Co. 

V. United Engineering & Foundry 
Co., C.A.Pa., 221 F.2d 115, certio¬ 
rari granted 76 S.Ct. 48, 350 U.S. 
519, 100 L.Ed. 732—Bendix Avia¬ 
tion Corp. v. Glass, C.A.Pa., 195 F. 
2d 267—^Winsor v. Daumit, C.A.IIL, 
179 F.2d 475—Kuly v. White Mo¬ 
tor Co., C.A.Ohio, 174 P.2d 742. 

American Securit Co, v. Shatter¬ 
proof Glass Corp., D.C.Del., 166 F. 
Supp. 813. 

D.C.—Youpe V. Moses, 213 F.2d 613, 
94 U.S.APP.D.C. 21. 

Beason for adoption and purpose 

(1) Rule was promulgated because 
the liberalization of federal practice 
to allow more issues and parties to 
be joined in one action and to ex¬ 
pand the privilege of intervention by 
those not originally parties increased 
the danger of hardship and denial 
of justice through delay if each had 
to await the determination of all 
issues as to all parties before a final 
judgment could be had. 

U.S.—^Dickinson v. Petroleum Con¬ 
version Corp., N.Y., 70 S.Ct. 322, 
338 U.S. 507, 94 L.Ed. 299. 

(2) It was adopted for purpose of 

obviating doubt as to finality of any 
determination of one or more initial 
phases of litigation and to avoid pos¬ 
sible injustice which might be oc¬ 
casioned by delay in entry of final 
judgment on distinctively separate, 
determined claims in awaiting deter¬ 
mination of,entire controversy. , 
U.S.—Lapin v. La Maur, X)*C. 

Minn., 11 RR.D. 339. _ ‘ { 


(3) Its purpose is to reduce, as far 
as possible, the uncertainty and haz¬ 
ard assumed by litigant who either 
does or does not appeal from a judg¬ 
ment not disposing of all of the 
claims. 

U.S.—Dickinson v. Petroleum Con¬ 
version Corp., supra. 

Validity 

(1) Validity of the Rule in its 
negative aspect, that is, in so far as 
it empowers the trial judge to post¬ 
pone finality by silence or by refus¬ 
ing to make the express determina¬ 
tion or direction mentioned in the 
Rule, has never been austioned. 

U.S.—Plegenheimer v. General Mills, 

CA.Vt., 191 F.2d 237—^Republic of 
China v. American Exp. Co., C.A.N. 
Y., 190 F.2d 334—^Winsor v. Daum¬ 
it, C.A.I11., 179 F.2d 475. 

(2) However, in its positive aspect, 
that IS, where the determination and 
direction referred to were made, there 
were conflicting views as to its valid¬ 
ity. 

Xj.s. —Sears, Roebuck & Co. v. Mack¬ 
ey, Ill., 76 S.Ct. 895, 351 U.S. 427. 
100 L.Ed. 1297. 

(3) It was viewed as invalid if 
construed and applied so as to permit 
a final judgment in cases where prior 
to the Rule the trial judge could not 
render a final judgment, since such 
construction and application would 
result in an expansion of appellate 
jurisdiction. 

U.S,—^Flegenheimer v. General Mills, 
C.A.Vt., 191 P.2d 237. 

(4) Before the question ultimately 
reached the Supreme Court, other 
courts rejected this view and upheld 
its validity both in its positive and 
negative aspect. 

U.S.—Rieser v. Baltimore & O. R. 
Co., C.A.N.Y., 224 F.2d 198—^Boston 
Medical Supply Co. v. Lea & Pebig- 
er, C.AMass., 195 F.2d 853—Ben¬ 
dix Aviation Corp. v. Glass, C.A. 
Pa., 195 F.2d 267, 38 A.L.R.2d 356. 

(5) It was stated that the Rule 
really regulates federal district court 
procedure rather than appellate juris¬ 
diction, a*d its effect on appellate 
jurisdiction is but incidental and in¬ 
direct. 

U.S.—Bendix Aviation Corp. v. Glass, 
C-A.Pa., 195 P.2d 267, 38 A.L.R.2d 
356. 

(6) Supreme Court took cognizance 
of the conflict and resolved it in fa¬ 
vor of the validity of'the Rule, say¬ 
ing, among otlier things: “It does 

[ not supersede any statute controlling 
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appellate jurisdiction. It scrupulous¬ 
ly recognizes the statutory require¬ 
ment of a ‘final decision’ under § 1291 
[28 U S.C A ] as a basic requirement 
for an appeal to the Court of Appeals. 
It merely administers that require¬ 
ment in a practical manner in multi¬ 
ple claims actions and does so by rule 
instead of judicial decision.” 

U.S.—Sears, Roebuck & Co. v. Mack¬ 
ey, Ill. 76 S.Ct. 895, 901, 351 U.S. 
427, 100 LEd. 1297. 

Effect of Buie generally 

(1) Rule has the force of a stat¬ 
ute. 

U.S.—Bendix Aviation Corp. v. Glass, 
C.A.Pa., 195 F.2d 267, 38 A.L.R.2<1 
356—^Winsor v. Daumit, C.A.IIL, 179 
F.2d 475. 

(2) It must under the provisions of 
the act authorizing it take precedence 
over former procedure. 

U.S.—^Winsor v. Daumit, supra. 

(3) Effect of the Rule on appeals 
generally is discussed in Federal 
Courts § 290. 

Buie as originally adopted 

(1) Rule 54 (b) as originally adopt¬ 
ed provided that when more than 
one claim for relief is presented in 
an action, the court at any stage, on 
determination of the issues mate¬ 
rial to a particular claim and all 
counterclaims arising out of the 
transaction or occurrence which is 
the subject matter of the claim, may 
enter a judgment disposing of such 
claim and that the judgment shall 
terminate the action with respect to- 
the claim so disposed of and the ac¬ 
tion shall proceed as to the remain¬ 
ing claims 

U.S.—^Eastern Transp. Co. v. U. S., 
C.C.A.N.Y., 159 F.2d 349—Audi Vi¬ 
sion Inc., v. R.C.A. Mfg. Co., C.C. 
A.N.T., 136 F.2d 621, 147 A.L.R. 
574. 

D.C.—Toomey v. Toomey, 149 P.2d 
19, 80 U.S App.D.C. 77. 

(2) It was said that the Rule was 
essentially nothing more than pre¬ 
existing rule in equity providing for 
split judgments in extended cases, 
and merely enforced what had previ¬ 
ously been termed an exception for 
matters distinct from general sub¬ 
ject of litigation. 

U.S.—Audi Vision Inc., v. R.C.A. Mfg. 
Co., C.C.AN.Y., 136 F,2d 621, 147 
A.LR. 574. 

(3) Rule contemplated that claims 
and counterclaims which were not en¬ 
tirely distinct but which arose out 
of the sarae transaction should - 'be- 
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The express determination and direction men¬ 
tioned in the Rule are prerequisites for its applica¬ 
tion,95 and whether or not the court should make 
such determination or give such direction in cases 
where the Rule is applicable are matters resting in 
the discretion of the trial court.96 However, its 
discretion is not absolute.97 While the procedure 
contemplated by the Rule may, perhaps, be viewed 
as a formality in those cases where it is clear that 
the court could before the adoption of the Rules 
of Civil Procedure have made a disposition of a por¬ 


tion of the litigation,98 it is usually more than a 
formality,99 and requires the trial judge to exercise 
considered discretion, weighing the over-all policy 
against piecemeal dispositions against whatever 
exigencies the case at hand may present.^ The 
court’s discretion must be sparingly exercised,^ and 
should be used only in the infrequent harsh case as 
an instrument for the improved administration of 
justice and the more satisfactory disposition of liti¬ 
gation in the light of the public policy indicated by 
statute and rule.9 Where a judgment is entered in 


treated as a unit and that the court 
should pass no final judgment on any 
of them until the issues involved in 
all of them had been decided and that 
only one final judgment should be en¬ 
tered on them all. 

D.C.—Toomey v. Toomey, 149 F.2d 
19. 80 U.S.App.D.C. 77. 

(4) Final judgment could not be 
entered where a compulsory coun¬ 
terclaim was set up and remained un¬ 
disposed of. 

U.S.—Eastern Transp. Co. v. XJ. S., 
C.C.A.N.T., 159 F.2d 349. 

(5) On the other hand, if a partic¬ 
ular claim was considered separable 
from another claim, separate judg¬ 
ments could be entered. 

U.S.—Lydick v. Fischer, C.C.A.Tex., 
135 F.2d 983. 

The Ocean Gift, D.C.Cal., 48 F. 
Supp. 625. 

(6) Where three employees 
brought action to recover under Fair 
Labor Standards Act for themselves 
and all other employees of defendant 
similarly situated, court was author¬ 
ized first to determine liability of em¬ 
ployer to named plaintiffs and later 
take up issues as to other employees. 
U.S.—Timberlake v. Day & Zimmer¬ 
man, D.C.Iowa, 49 F.Supp. 28. 

(7) In the application of the Rule 
in its original form it was found dif¬ 
ficult in many cases to determine 
which of several multiple claims 
were sufficiently separable from oth¬ 
ers to qualify for separate judgments, 
and largely to overcome this difficul¬ 
ty, the Rule was amended to its pres¬ 
ent form in 1946 to take effect in 
1948. 

U.S.—Sears, Roebuck & Co. v. Mack¬ 
ey, Ill., 76 S.Ct. 896, 351 U.S. 427, 
100 L.Ed. 1297. 

95. U.S.—Reagan v. Traders & Gen¬ 

eral Ins. Co., C.A.La., 255 F.2d 845 
—Employers Liability Assurance 
Corporation, Ltd., C.A.La., 251 F.2d 
460—Matanuska Val. Lines v. Neal, 
C.A.Alaska, 229 F.2d 136—^IMackey 

V. Sears, Roebuck & Co., C.A.IIL, 
218 F.2d 295, affirmed 76 S.Ct. 895, 
351 U.S. 427, 100 L.Ed. 1297— 

Bendix Aviation Corp. v. Glass, C. 
A.Pa., 195 F.2d 267—Kuly v. White 
Motor Co., C.A.Ohio, 174 P.2d 742. 

96. U.S.—^Massa v. Jifty Products 
35B C.J.S.—32 


Co., C.A.Cal., 238 P.2d 228—Walter 

W. Johnson Co. v. R. F. C., C.A. 
Cal., 223 P.2d 101—Bendix Aviation 
Corp., V. Glass, C.A.Pa., 195 F.2d 
267, 38 A.L.R 2d 356. 

97. U.S.—Panichella v. Pennsylvania 
R. Co, C.A.Pa., 252 P.2d 452. 
Discretion not ahused in entering 

judgment on one of several claims 
in action. 

U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., C.A. 
Pa„ 221 F.2d 115, certiorari granted 
76 S.Ct. 48, 350 U.S. 819, 100 L.Ed. 
732. 

98. U.S.—Panichella v. Pennsylvania 
R. Co., C.A.Pa., 252 P-2d 452. 

99. U.S.—Panichella v. Pennsylvania 
R. Co., supra. 

1. U.S.—^Panichella v. Pennsylvania 
R. Co., supra. 

Separate judgment warranted 

(1) Where, in action for unfair 
competition and patent infringement, 
counts of complaint alleging infringe¬ 
ment had been dismissed for over a 
year and plaintiff asserted desire to 
obtain early review of that decision, 
and court found that counts for un¬ 
fair competition failed to state cause 
of action, final judgment would be 
entered dismissing such counts and 
reserving jurisdiction of court to pass 
on defendant’s counterclaim for de¬ 
claratory judgment of invalidity, 
noninfringement and misuse of pat¬ 
ents, and plaintiff's motions for costs 
and attorney’s fees incurred in con¬ 
nection with pre-trial discovery. 
U.S.—^American Securit Co. v. Shat¬ 
terproof Glass Corp., D.C.Del., 166 
F.Supp. 813. 

(2) Where district court, having 
severed for separate trial count of 
complaint charging defendants with 
violations of anti-trust laws with re¬ 
spect to foreign trade and commerce 
and having received evidence and 
made findings of fact and conclu¬ 
sions of law, determined that there 
was no just reason for delay, judg¬ 
ment would be entered on such count 
pursuant to Rule. 

U.S.—U. S. V. Minnesota Min, & Mfg. 

Co., D.C.Mass., 92 F.Supp. 947. 
Cases involving injunctions 

(1) While there may be no need for 
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the court to exercise its discretion 
under Rule 54 (b) in connection with 
an order dismissing a complaint con¬ 
taining a prayer for injunctive relief 
since interlocutory orders pertaining 
to injunctions are appealable as of 
right under a statute in effect so pro¬ 
viding, still the court may, in such 
case, make the determination and di¬ 
rection contemplated by the Rule on 
the theory that its needless exercise 
of discretion can do no harm if plain¬ 
tiff has an absolute right to appeal in 
any case. 

U.S.—Interborough News Co. v. Cur¬ 
tis Pub. Co., D.C.N.T., 127 F.Supp. 
286, affirmed, C.A., 225 F.2d 289. 

(2) Where an order granting an in¬ 
junction has been entered which 
would be appealable under a statute 
authorizing an appeal from such or¬ 
der, but no appeal from such order is 
taken, the enjoined parties may nev¬ 
ertheless obtain an order under Rule 
54 (b) for the entry of final judgment 
on the injunction issue if the circum¬ 
stances warrant the court’s exercise 
of discretion under the Rule. 

U.S.—Lapin v. La Maur, Inc., D.C. 
Minn., 11 F.R.D. 339. 

(3) In action for infringement of 
trade-mark seeking injunctive relief 
and damages wherein defendant at¬ 
tacked validity of trade-mark and 
sought damages by its counterclaim 
alleging violation of anti-trust laws 
and asked for a jury trial, and court 
determined that mark was valid and 
had been infringed and granted in¬ 
junctive relief, Rule with respect to 
entry of judgment on some of the 
multiple claims was applicable, and 
judgment would be declared final as 
to the issues involved. 

U.S.—G. D. Searle & Co. v. Institu¬ 
tional Drug Distributors, Inc., D.C. 
Cal., 151 F.Supp. 715. 

2. U.S.—Interborough News Co, v. 
Curtis Pub. Co., D.C.N.T., 127 F. 
Supp. 286, affirmed, C.A., 225 F.2d 
289. 

Larson v. Fort of New York Au¬ 
thority, D.C.N.Y., 17 F.R.D. 298. 

3. U.S.—^Panichella v. Pennsylvania 
R. Co., C.A.Pa., 252 F.2d 462. 

Zhitry of separate judgments not 

inconsistent with caveat embodied in 
rule. 



1110 FEDERAL CIVIL PROCEDURE 


accordance with the Rule on a single claim involved 
in a multiple claims action, the judgment thus en¬ 
tered is to be regarded as just as final, so far as 
further revision by the court is concerned, as though 
the claim thus adjudicated were the sole claim for 
relief embodied in a wholly independent action.^ 

Rule 54 (b) by its terms applies only when more 
than one claim for relief is presented,^ and multiple 
claims are a necessary basis for the operation of the 
Rule.® The Rule does not apply to a single claim 
action,'^ or to a multiple claims action in which all 
but a single claim have been abandoned,^ or in which 
all of the claims have been finally decided.^ Gener¬ 
ally speaking, multiple claims in order to qualify for 
separate judgments under the Rule must be separate 
and distinct.^® Thus, in determining whether the 
Rule is applicable there may arise a question as to 
whether multiple claims are actually presented and 
whether they are separate and distinct.^^ The de¬ 
termination of these questions may turn on the sense 
in which the term “claim for relief'^ is used in the 
Rule.l2 
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It has been declared that the claim for relief re¬ 
ferred to in Rule 54 (b) is the claim for relief re¬ 
ferred to in Rule 8 (a) of the Federal Rules of Civil 
Procedure,and may be regarded as a set of facts 
giving rise to one or more legal rights,or a cause 
of action.!® By cause of action in this context is 
meant a claim that facts exist which, under our legal 
system, are recognized as entitling claimant to ju¬ 
dicial action in vindication of a right or in remedy¬ 
ing a wrong.!-® 

In determining whether there is an identity of 
causes of action for this purpose, the reasoning and 
rulings in cases involving a plea of res judicata have 
been considered applicable.!*^ Thus, it has been held 
that a single wrong cannot be made the basis of 
a plurality of actions by alleging in one part of the 
complaint but a part of the totality of facts out of 
which a legal wrong arises and in another the re¬ 
mainder thereof.!® In this view different grounds 
for the vindication of the same right do not give 
rise to different claims for relief.!^ It has been de- 


TJ.S.—American Securit Co. v. Shat¬ 
terproof Glass Corp., D.C.Del., 166 
F.Supp. 813. 

4. U.S.—Mackey v. Sears, Roebuck 
& Co.. C.A.Ill.. 218 F.2d 2D5, af¬ 
firmed 76 S.Ct. 895, 351 U.S. 427, 100 
L.Ed. 1297—Bendix Aviation Corp. 
V. Glass, C.A.Pa., 195 F.2d 267, 38 
A.L.B.2d 356. 

5. U.S.—Schwartz v. Eaton, C.A.N. 
Y., 264 F.2d 195—U. S. v. Burnett, 
CA.Alaska, 262 F.2d 55—^Rieser v. 
Baltimore & O. R. Co., C.A.N.Y., 
224 F.2d 198—Hardy v. Bankers 
Life & Cas. Co., C.A.I1L, 222 F.2d 
827—Steiner v. 20th Century-Fox 
Film Corp., C.A.Cal., 220 F.2d 105. 

D.a—Gold Seal Co. v. Weeks. 209 
F.2d 802, 93 U.S.App.D.C. 249. 

6. U.S.—Schwartz v. Eaton, C.A.N. 
Y., 264 F.2d 195. 

7. U.S.—Sears, Roebuck & Co. v. 
Mackey, Ill-, 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1297. 

Seaboard Machinery Corp. of Eel- 
aware v. Seaboard Machinery Corp. 
of New Jersey, C.A.N.Y., 267 F.2d 
178—Schwartz v. Eaton, C.A.N.T., 
264 F.2d 195—U. S. v. Burnett, C.A. 
Alaska, 262 F.2d 55—^Hig-gins v. 
Shenango Pottery Co., C.A.Pa., 256 
F.2d 604—General Time Corp. v. 
Padua Alarm System, C.A.N.Y., 199 
P.2d 351, certiorari denied 73 S.Ct 
728, 345 U.S. 917, 97 L.Ed. 1351— 
Town of Clarksville, Va. v. U. S., 
C.A.Va., 198 F.2d 238, certiorari de¬ 
nied 73 S.Ct. 495, 344 U.S. 927, 97 
L.Ed. 714. 

Separate items of damages 

District court did not have author¬ 
ity to enter separate judgments with 


different items of damages where the 
complaint presented a single claim. 
U.S—U. S. V. Burnett, C.A.Alaska, 
262 F.2d 55. 

8. U.S.—General Time Corp. v. Pa¬ 
dua Alarm System, C.A.N.Y., 199 
F.2d 351, certiorari denied 73 S.Ct. 
728, 345 U.S. 917, 97 L.Ed. 1351. 

9. U.S.—Sears, Roebuck & Co. v. 
Mackey, Ill., 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1297. 

U. S. V. Burnett, C.A.Alaska, 262 
F.2d 55. 

10. U.S.—Schwartz v. Eaton, C.A.N. 
Y., 264 F.2d 195. 

Harms, Inc. v. Tops Music En¬ 
terprises, Inc., of California, D.C. 
Cal., 160 F.Supp. 77. 

D,C.—Gold Seal Co. v. Weeks, 209 
F.2d 802, 93 U.S.App.D.C. 249. 
Judicial characterization of order 
as final judgment on a separate claim 
of multiple claims cannot make the 
order such a judgment or the claim 
such a claim, if the claim fails to 
meet the standard of separateness or 
distinctness required by law and the 
judgment fails to meet the standards 
of finality so required. 

D.C.—Gold Seal Co. v. Weeks, supra. 
Prior to amendment of Buie 54 (b) 
Rule 54 (b) in its original form 
provided that when more than one 
claim for relief is presented in an 
action, the court at any stage, on a 
determination of the issues material 
to a particular claim and all counter¬ 
claims arising out of the transaction 
or occurrence which is the subject 
matter of the claim, may enter a 
judgment disposing of such claim, 
and considering the Rule in that 
form and other rules, it was stated 
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that “the Rules make it clear that it 
IS 'differing occurrences or transac¬ 
tions which form the basis of sep¬ 
arate units of judicial action.’ ” 

U.S.—Reeves v. Beardall, 62 S.Ct. 
1085, 1087, 316 U.S. 283, 86 L.Ed. 
1478. 

11. U.S.—Cott Beverage Corpora¬ 
tion V. Canada Dry Ginger Ale, C.A. 
N.Y., 243 F.2d 795—Rieser v. Bal¬ 
timore & O. R. Co., C.A.N.Y., 224 
F.2d 198. 

12. D C.—Gold Seal Co. v. Weeks, 
209 F.2d 802, 93 U.S.App.D.C. 249. 
Claim that service of process was 

validly made is not a ^‘claim for re¬ 
lief . . . presented in an ac¬ 

tion” within Rule but is rather a 
claim that a procedural step, neces¬ 
sary to the court’s jurisdiction over 
the persons against whom a claim for 
relief is presented, has been validly 
taken. 

D.C.—Youpe V. Moses, 213 F,2d 613, 
94 U.S.APP.D.C. 21. 

13. DC.—Gold Seal Co. v. Weeks, 

209 F.2d 802, 93 U.S.App.D,C. 249. 

14. U.S.—Schwartz v. Eaton, C.A.N. 
Y., 264 F.2d 195. 

15- U.S.—School Dist. No. 5 v. Lund- 
gren, C.A.Or., 259 F.2d 101—Steiner 
V. 20 th Century-Fox Film Corpo¬ 
ration, C.A.Cal., 232 F.2d 190. 

16. D.C.—Gold Seal Co. v. Weeks, 

209 F.2d 802, 93 U.S.App.D.C. 249. 

17. D.C.—Gold Seal Co. v. Weeks, 

supra. 

18. D.C.—Gold Seal Co. v. Weeks, su¬ 
pra. 

19. D.C.—Gold Seal Co. v. Weeks, 

supra. 
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dared that the ultimate determination of multi- 
plidty of claims must rest in every case on whether 
the underlying factual bases for recovery state a 
number of different claims which could have been 
separately enforced.^O However, the mere fact that 
two claims for relief are based in part on the same 
facts will not preclude their being viewed as separate 
and distinct claims.^i 

The Supreme Court in a case in which it held 
that the trial judge might properly adjudicate plain¬ 
tiff’s claim without adjudicating a counterclaim aris¬ 
ing in part out of the same transaction or occur¬ 
rence as plaintiff’s claim said that ''the relationship 
of the adjudicated claims to the unadjudicated claims 
is one of the factors which the District Court can 
consider in the exercise of its discretion.”^^ The 
effect of this expression of views by the Supreme 
Court and certain other expressions by it, on the 
meaning of the term "claim” and on the general 
rule that multiple claims in order to qualify for 
separate judgments must be separate and distinct 
and the tests of multiplicity previously stated, is not 
entirely clear.23 A suggestion that they are to be 
taken as extending claim to mean not a single hap¬ 
pening, transaction, or occurrence, but in effect any 
variation in legal theory has been rejected,^^ but the 
court in rejecting it acknowledged that it might be 
in error, and proceeded to find an abuse of discretion 


in the trial judge’s adjudication of certain claims 
because of their relationship to unadjudicated 

claims.25 

In any event, other decisions rendered since the 
Supreme Court’s expression of views continue to 
regard differing occurrences and transactions as 
forming the basis of separate units of judicial ac- 
tion,26 although there appears to be some authority 
to the contrary as applied to the adjudication of a 
counterclaim without adjudicating the main claim.27 

Under the Rule an entire claim must be adjudicat¬ 
ed,2 8 and it is not permissible to split a claim and 
determine it ^iecemeal.29 

§ 11IL - Multiple Parties 

Generally speaking, the Rules contemplate only one 
final judgment disposing of all matters at issue in the 
case among all the parties, but, although there is author¬ 
ity to the contrary, some courts have held or appear to 
have held that Rule 54 (b), which permits entry of a 
final judgment on less than all claims presented in an 
action, is applicable to multiple parties as well as 
multiple claims and have relied on it as permitting en¬ 
try of a final judgment for or against one or more but 
less than ail defendants. 

Except in situations in which Rule 54 (b) of the 
Federal Rules of Civil Procedure may be appli¬ 
cable, the Rules contemplate only one final judg¬ 
ment disposing of all matters at issue in the case, as 
discussed supra § 1110, among all the parties.^o 


20. U.S.—Rieser v. Baltimore & O. 
R. Co., C.A.N.Y., 224 F.2d 198. 

Action lield to involve multiple claims 
U.S.—Rieser v. Baltimore & O. R. 
Co., supra. 

An action to enforce series of over¬ 
due interest payments on matured 
bonds would not state multiple claims 
merely because more than one pay¬ 
ment is owed. 

U.S.—Rieser v. Baltimore & O. R. Co., 
supra. 

21. Independent basis of liability 

Where claim dismissed was based 
on statute while those not dismissed 
were larg'ely predicated on common- 
law rights so that basis of liability 
in claim dismissed was Independent 
of that on which the retained claims 
depended, Rule 54 (b) was applica¬ 
ble even though the claim dismissed 
rested in part on some of the facts in¬ 
volved in the claims retained. 

U.S.—Sears, Roebuck and Co. v. 
Mackey, Ill., 76 S.Ct. 895, 351 U.S. 
427, 100 L.Ed. 1297. 

22. U.S.—Cold Metal Process Co. 
V. United Engineering & Foundry 
Co., Pa., 76 S.Ct. 904, 909, 351 U.S. 
445, 100 L.Ed. 1311. 

23. U.S.—Cott Beverage Corp. v. 
Canada Dry Ginger Ale, Inc., C.A. 
N.Y., 243 F.2d 795. 


24. U.S.—Cott Beverage Corp. v. 
Canada Dry Ginger Ale, Inc., su¬ 
pra. 

25. U.S.—Cott Beverage Corp. v. 
Canada Dry Ginger Ale, Inc., su¬ 
pra. 

26. U.S.—Schwartz v. Eaton, C.A.N. 
Y.. 264 F.2d 195, 

Rule cannot be used to test single 
legal theory of recovery. 

U.S.—Schwartz v. Eaton, supra. 

Where all coxints of complaint and 
counterclaim arose out of single con¬ 
tract whereby defendant corporation 
sold all of its business and assets to 
plaintiff corporation, and plaintiffs 
claimed fraud and breach of warran¬ 
ty in their purchase, and each count 
of complaint set forth some aspect 
of the over-all claim, and counter¬ 
claim sought judgment on notes giv¬ 
en in payment of purchase price, and 
district court gave judgment for 
plaintiffs on two counts of complaint, 
dismissed another, and retained four 
counts and counterclaims for later 
trial, only a single claim was pre¬ 
sented. 

U.S.—Seaboard Machinery Corp. of 
Delaware v. Seaboard Machinery 
Corp. of New Jersey, C.A.N.Y., 267 
F.2d 178. 


27. Suit for reformation of contract 
and counterclaim on notes given 
thereunder 

Where plaintiffs sued to reform a 
contract under which they had given 
defendant a series of notes, and de¬ 
fendant filed a counterclaim on those 
notes which had become due, trial 
court, determining that there was no 
just reason for delay as to counter¬ 
claim, properly entered judgment 
thereon although issues as to refor¬ 
mation had not been reached. 

D.C.—Parker v. Wellborn, 261 P.2d 
767, 104 U.S.APP.D.C. 301. 

28. U.S.—^Rieser v. Baltimore & O. 
R. Co., C.A.N.Y., 224 F.2d 198. 

29. U.S.—Harms, Inc. v. Tops Music 
Enterprises, Inc., of California, D. 
C.Cal., 160 F.Supp. 77. 

30. U.S.—Sullivan v. Milner Hotel 
Co., D.C.Mich., 66 F.Supp. 607. 

Dismissal as to nonexistent corporate 
entity 

Where complaint was tried on the¬ 
ory that complaint alleged a cause of 
action against all three corporate de¬ 
fendants and that the answer was on 
behalf of all three, and there was no 
such entity as one of the defendants, 
judgment in favor of plaintiff would 
contain a provision dismissing the 
case as to such defendant. 
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While some courts have held or appear to have held 
that Rule 54 (b), which permits entry of a final 
judgment on less than all claims presented in an 
action, on certain conditions, as discussed supra § 
1110, is applicable to multiple parties as well as 
multiple claims,and have relied on it as permitting 
entry of a final judgment for or against one or more 
but less than all defendants'^ jointly^s or jointly 
and severally24 liable, prior to the adjudication of 
the case as to the remaining defendants, other courts 
have held or appear to have held that the Rule does 
not extend to multiple parties.25 

Courts following the latter view have expressed 
the opinion that the terms, contained in the Rule per¬ 
mitting separate judgments, on ^^one or more but 
less than all of the claims’" cannot be stretched to 
mean also “for or against one or more but less than 
all of the parties,”26 that the word “claims’" and the 
word “parties” mean different things, and that while 
an amendment to make the Rule applicable to mul¬ 
tiple parties as well as claims may be desirable, this 
cannot be accomplished by judicial construction.^^ 
In this view the Rule is inapplicable to a single claim 
against multiple parties to a conspiracy.28 This has 
been said to mean that allegations of liability in 
damages against individual tort-feasors severally 


liable constitute but a single indivisible claim to 
the exclusion of this Rule,^^ but this has been said 
to involve too strict a reading of the Rule,'^® and it 
has been held that a case involving a number of 
tort-feasors who are jointly and severally liable 
concerns multiple claims so as to come within the 
Rule.4l 

All authorities apparently agree that in an action 
involving multiple claims as well as multiple de¬ 
fendants, the court may, by following the Rule, make 
a separate final adjudication on a distinct claim 
against some but not all of the defendants.42 It is 
also clear that an action to enforce separate claims 
by several claimants may be adjudicated as to some 
of the claimants by following the Rule*^^ 

§ 1112. Support by, and Conformity to. Ver¬ 
dict or Findings 

Generally speaking, the judgment must be supported 
by, and conform to, the verdict or findings, but a judg¬ 
ment may be sufficient without formal findings on which 
to base it, and the court may direct the appropriate 
judgment to be entered on a special verdict or on a 
general verdict accompanied by answers to interroga¬ 
tories returned by a Jury. 

Generally speaking, the judgment must be support¬ 
ed by,^^ the verdict or findings and the judgment 


XJ.s. —Sullivan v. Milner Hotel Co., 
supra. 

Judg’ment ag'ainst nonappearing' de¬ 
fendant jointly lia'ble 
In action on purchase agreement 
against defendants who were jointly 
obligated under such agreement, 
where the court had jurisdiction over 
subject matter and person of one de¬ 
fendant, judgment in favor of plain¬ 
tiff would also be against another de¬ 
fendant who made no appearance in 
action. 

XJ.S —Storer Broadcasting Co. v. Jack 
the Bellboy, Inc., D.C.Mich.. 107 P. 
Supp, 988. 

State law and practice 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure it 
was considered proper for the federal 
courts to follow state statutes, or 
rules of practice, with respect to ren¬ 
dering judgments against less than 
all of several joint defendants where 
some were not found liable. 

XJ.S.—Morgan v. Eggers, Ind., 8 S.Ct. 

1041, 127 U.S. 63, 32 L.Ed. 56. 

25 C.J. p 822 note X. 

(2) However, although by the laws 
of Mississippi, in a joint action on a 
bond, separate judgments could be 
taken against the several defendants, 
or the plaintiff could discontinue as 
to some of them, and take judgment 
against the rest, a final judgment en¬ 
tered before the case was finally dis¬ 


posed of as to all the defendants was 
held erroneous. 

U.S.—U. S. V. Girault, Minn., 11 How. 
22, 13 Lr.Ed. 587. 

31. XJ.S.—^Boston Medical Supply Co. 
V. Lea & Pebiger, C.A.Mass., 195 
F.2d 853—Topmsky v. Hertz Drive- 
Ur-Self, C.A.]Sr.T., 194 F.2d 422. 

D.C.—■Williams v. Protestant Episco¬ 
pal Theological Sem., 198 P.2d 595, 
91 XJ.S.App.B.C. 69, certiorari de¬ 
nied 73 S.Ct. 105, 344 U.S. 864, 97 
L.Ed. 670—Vale v, Bonnett, 191 F. 
2d 334, 89 U.S.App.D.C. 116. 

32. D.C.—^Williams v. Protestant 
Episcopal Theological Sem., 198 F. 
2d 595, 91 U.S.App.D.C. 69, certio¬ 
rari denied 73 S.Ct. 105, 344 U.S. 
864, 97 L.Ed. 670. 

33. U.S.—^Boston Medical Supply Co. 
V. Lea & Febiger, C.A,Mass., 195 P. 
2d 853. 

34. D.C.—Pang-Tsu-Mow v. Repub¬ 
lic of China, 225 F.2d 643, 96 U.S. 
App.D.C. 243. 

35. U.S-—^Higgins v. Shenango Pot¬ 
tery Co., C.A.Pa., 256 F.2d 504— 
Reagan v. Traders & General Ins. 
Co., C.A.La., 255 P.2d 845—Luria 
Brothers & Co. v. Rosenfeld, C.A. 
Or., 244 F.2d 192—Carr v. City of 
Anchorage, C.A.Alaska, 235 F.2d 
780—^Hardy v. Bankers Life & Cas, 
Co., C.A.I11., 222 F.2d 827-^teiner 
V. 20th Century-Fox Film Corp., C. 
A.Cal., 220 P.2d 105. 

500 


38. U.S.—Reagan v. Traders & Gen¬ 
eral Ins. Co., C.A.La., 255 P.2d 845. 

37. U.S.—Steiner v, 20th Century- 
Fox Film Corp., C.A.Cal., 220 P.2d 
105. 

38. U.S.—Steiner v. 20th Century- 
Pox Film Corp., supra. 

39. U.S.—^United Artists Corp. v. 
Masterpiece Productions, C.A.lsr.T., 
221 F.2d 213. 

40. U.S.—United Artists Corp. v. 
Masterpiece Productions, supra. 

41. U.S.—United Artists Corp. v. 
Masterpiece Productions, supra. 

42- U.S.—^Steiner v. 20th Century- 
Fox Film Corp., C.ACal., 220 F.2d 
105—Colonial Air Lines v. Janas, 
C.A.N.T., 202 F.2d 914. 

43, U.S.—Prickett v. Consol. Liaui- 
dating Corp-, C.A.Cal., 180 F.2d 8 — 
Lockwood V. Hercules Powder Co., 
C.A.MO., 172 P.2d 776. 

Claims separate in legal theoiry but 
joined in spurious class action 

U.S.—Gibbons v. Equitable Life As- 
sur. Society, C.A.N.T., 173 F.2d 337. 

44. U.S.—’El Dorado Terminal Co. v. 
General American Tank Car Corpo¬ 
ration, aC.A.Cal., 104 F.2d 903, re¬ 
versed on other grounds 60 S.Ct. 
32§, 308 U.S. 422, 84 L.Ed. 361, re¬ 
hearing denied 60 S.Ct. 465, 309 U. 
S. 694, 84 L.Ed. 1035. 
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must conform to,^^ the verdict or findings. How¬ 
ever, since under Rule 54 (c) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., the judgment 
must grant relief adequate for the circumstances, a 
judgment may be sufficient without formal findings 
on which to base itd^ 

Under Rule 58, which, among other things, pro¬ 
vides that the court shall direct the appropriate 
judgment to be entered on a special verdict or on a 
general verdict accompanied by answers to inter¬ 
rogatories returned by a jury, there appears to be 
no question but that the court exercises power 
and control over the entry of a judgment on such a 
verdict to the extent of determining what is the ap¬ 
propriate judgment to be rendered in accordance 
with the jury’s verdict^*^ and can render a judgment 
to conform to the true intent of the verdictbut 
the court in rendering judgment cannot go beyond 
the scope of the facts embraced in the verdict of the 
jury.'^^ 

A judgment may be entered on a general verdict, 
notwithstanding the jury have disagreed as to the 
answer to special interrogatories submitted.®*^ 

An exception to the rule that the judgment must 
conform to the verdict or findings is found in the 
cases where a judgment is rendered notwithstanding 
the verdict, discussed infra §§ 1219-1226, 


Sufficiency of verdict or findings. A special ver¬ 
dict or findings, in order to support a judgment, 
must be sufficiently comprehensive, certain, and con¬ 
sistent.^^ A verdict finding matters uncertainly and 
ambiguously, or where it is inconsistent and not de¬ 
terminative of the issues, is insufficient to support 
a judgment for either party. 

Interest. In a proper case it appears that the court 
may in rendering judgment add pre-verdict interest 
to the amount of a jury verdict,®^ but the inexact 
nature of the various elements that determine the 
amount of plaintiff’s recovery in a particular case 
may absolve the court of error in refusing to add 
such interest.^^ 

§ 1113. Final Judgment 

Generally, the Rules contemplate only one final judg¬ 
ment, and while m determining whether a Judgment is 
final there is no hard and fast definition or test, the 
finality of a judgment ordinarily depends on whether 
it disposes of ail the issues. 

Except in situations in which separate judgments 
on separate claims may be permitted, as discussed 
supra § 1110, the Federal Rules of Civil Procedure 
contemplate only one final judgment in an action. 

In determining whether a judgment is final, no 
hard and fast definition or test applicable to all situa¬ 
tions can be given, since finality depends somewhat 
on the purpose for which, and the standpoint from 


Piading*, If snstaiaea 137 sufficient ev¬ 
idence, held adequate basis for 
judgment 

U.S —Brown v. American Nat. Bank, 
C-A-OkL, 197 F.2d 911. 

Pinding^ of violence justifying* decree 
Finding- of acts of violence and at 
least some of those who participated 
in it justifies a decree enjoining all 
persons to refrain from violence. 
U.S.—Tri-Plex Shoe Co. v. Cantor, D. 
C.Pa., 27 F.Supp. 295. 

•45. U.S.—Carnes v. U. S., C.A.N.M., 
186 F.2d 648—Mutual Ben. Health 
& Accident Ass’n v. Thomas, C.C.A. 
Ark., 123 F.2d 353. 

No reason for change in decision by 
court 

Where trial court, in action on cor¬ 
poration’s note, found in favor of 
payee, but subsequently, -without any 
explanation, rendered final judgment 
for corporation, and no reason ap¬ 
peared for change in decision, action 
was error. 

U.S.—Emmert v. Drake, C.A.Tex., 224 
F.2d 299. 

Plaintiff entitled to judgment on ver¬ 
dict 

Where shipowner o-wed guest of 
crew member the duty of exercising 
-ordinary care, and jury returned a 
w-erdlct for guest under instructions 


less favorable to him than should 
have been given in his action against 
shipowner for injuries sustained in 
fall on allegedly defective stairway 
of vessel, guest was entitled to judg¬ 
ment against shipowner on the ver¬ 
dict. 

U.S.—Kermarec v. Compagnie Gener- 
ale Transatlantique, N.Y., 79 S.Ct. 
406, 358 U.S. 625, 3 L.Ed.2d 550. 

46. U.S.—Broidy v. State Mut. Life 
Assur. Co. of Worcester, Mass., C. 
A.N.T., 186 F.2d 490. 

Judgment declaring essential fact 
In suit to reform a certificate of 
participation in savings association’s 
group life insurance plan so as to 
eliminate the aviation limitation 
where the insurance must ultimately 
be paid to the association, so long as 
the judgment declared that essential 
fact, it was sufficient without formal 
findings of mistake or fraud on which 
to base it. 

U.S.—Broidy v. State Mut. Life As¬ 
sur. Co. of Worcester, Mass., su¬ 
pra, 

47. U.S.—^Wilson v. Eberle, D.C. 
Alaska, 18 F.K.D. 7. 

48. tJ.S.—^Wilson v. Eberle, supra. 
Pinding for plaintiff but awarding 

no damages 

Wh.ere court charged Jury that if 
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they found for plaintiff then they 
should determine whether plaintiff 
was entitled to nominal, compensa¬ 
tory, or punitive damages and jury 
returned a verdict finding for plaintiff 
but awarding no damages, court en¬ 
tered judgment for plaintiff awarding 
nominal damages of one dollar plus 
taxable costs and attorney’s fees as 
reflecting true intent of verdict. 
U.S.—Wilson V. Eberle, supra. 

49. U.S.—^Wilson V. Eberle, supra. 

50. U.S.—Ivey v. Phillips Petroleum 
Co., D.C.Tex., 36 F.Supp. 811. 

51. U.S.—^United Gas Public Service 
Co. V. Pardue, C.C.A.La., 78 F.2d 
929. 

52. U.S.—'Wilson v, Eberle, D.C. 
Alaska, 18 F.R.D. 7. 

53. U.S.—Sears v. Pauly, C.A.Mass., 
261 F.2d 304. 

54. U.S.—Sears v. Pauly, supra. 

55. U.S.—U. S. V. Burnett, C.A.Alas- 
ka, 262 F.2d 55 —Rosenblum v, 
Dingfelder, C.C.A.N,Y., Ill F.2d 406. 
Pact that »iae 54 (b) pro-vides for 

a separate judgment on one of sever¬ 
al claims on a determination of all 
the issues material to it indicates 
that otherwise only one final judg¬ 
ment can be rendered. 

U.S.—Rosenblum v. Dingfelder, C.C. 
A.N.Y., 111 F.2d 406. 
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which, the judgment is being considered, and it may¬ 
be final for one purpose and not for another.^® 
Generally speaking, the finality of a judgment de¬ 
pends on whether it disposes of all the issues,and 
not on whether it is right.^s Thus, a final judgment 
or decree is regarded as one that finally adjudicates 
on the entire merits, leaving nothing further to be 
done except the execution of it.^^ 

Whether or not a judgment is final is determined 
by its own essential purport and effect and not by 
the designation the court chooses to give it.®^ 
Where the relief granted by an order is partial in 
character and incidental to the main object of the 
action, the order will be regarded as an interlocutory 
rather than a final judgment.^i If a judgment is 
interlocutory, the court may retain jurisdiction to 
make further orders in the action.^^ Mere reser¬ 
vation in a final decree of the right of either of the 
parties to apply for a modification required by 
changed conditions which make further operations 
under the decree as drawn unjust or inequitable 
does not change its final character. 


The phrase ''settle orden^' contained in a decision 
or entry made by the trial judge indicates that some¬ 
thing further is necessary, in the opinion of the 
trial judge, before his decision becomes definitive.^^ 

§ 1114. Nature and Extent of Relief Gen¬ 
erally 

Generally speaking, a court can render only such- 
judgment as does not transcend the extent and char¬ 
acter of judgments which are applicable to the class 
of cases to which the case under consideration belongs 
and should not render a judgment which it cannot en¬ 
force; but within the limitations imposed by law the- 
court may adapt the relief granted to the circumstances 
and necessities of the particular case and may grant 
several forms of relief in the same judgment. 

Generally speaking, a court can render only such 
judgment in a case as does not transcend the extent 
and character of judgments which are applicable to- 
the class of cases to which the case under considera¬ 
tion belongs.The court will not and should not 
render a judgment that it cannot enforce.®® Within 
the limitations imposed by law, the court may adapt 
the relief granted to the circumstances and neces¬ 
sities of the particular case.®'^ In a proper case the 


56. tJ.S.—Heikkila v. Barber, D.C. 
Cal., 164 F.Supp. 587, 

riaality for appeal and other purpos¬ 
es 

(1) Finality of a judg-ment for pur¬ 
poses of appeal does not necessarily 
determine its finality for other pur¬ 
poses. 

U.S.—Heikkila v. Barber, supra. 

(2) Finality for purposes of appeal 
see Federal Courts § 290. 

57. U.S.—U. S. V. Burnett, C.A.Alas- 
ka, 262 P.2d 55—Phelan v. Middle 
States Oil Corp., C.A.N.T., 210 P.2d 
360. 

D.C.—Toupe V. Moses, 213 F.2d 613, 
94 U.S.App.D.C. ill. 

Necessity of determination of all is¬ 
sues or claims see supra § 1110- 
Judgment held final 

Where plaintift instituted action 
for declaratory and injunetiv^e relief, 
and court issued order denying relief 
and dismissing action, and thereaft¬ 
er court found satisfactory and sign¬ 
ed the proposed findings of fact and 
conclusions of law and the proposed 
formal judgment and such judgment 
was rendered, it was a “final judg¬ 
ment.” 

U.S.—Heikkila v. Barber, B.C.CaL, 164 
F.Supp. 587. 

Permaaieut injtinctiott decreed as 
final disposition of cause. 

U.S.—Patterson v. Finley, D.C.FIa., 
62 F.Supp. 351. 

58. U.S.—Phelan v. Middle States Oil 
Corp., C.A.N.T., 210 P,2d 360, 

59. U.S.—Ueonia Amusement Corp. 


V. Loew's Inc., D.CN.Y., 117 F. 
Supp. 747. 

Judgment as not effective before en¬ 
try see infra § 1228. 

Bismissal of complaint does not 
constitute final judgment, it being 
necessary that the court take the 
next step and dismiss the action. 
U.S.—Reynolds v. Wade, C.A.Alaska, 
241 F.2d 208. 

60. U.S.—-U. S. V. Burnett, C.A.Alas¬ 
ka, 262 P.2d 55. 

61. U S.—^U. S. V. Turner Dairy Co., 

C. CA.I11., 162 P.2d 425, certiorari 
denied 68 S.Ct. 219, 332 U.S. 836, 92 
L.Ed, 409. 

62. U.S.—^U. S. V. Turner Dairy Co., 
supra. 

63. U.S.—Leonia Amusement Corp. 
V. Loewis Inc, D.C.N.T., 117 P. 
Supp. 747. 

64. U.S.—Edwards v. Doctors Hospi¬ 
tal, Inc., N.X., 242 P.2d 888, certio¬ 
rari denied 78 S.Ct. 770, 356 U.S. 
930, 2 D.Ed.2d 761. 

65. U.S.—^U. S. V. Lushbough, C.A.S. 

D. , 200 P.2d 717—Woods v. Polls, 
C.A.Pa., 180 P-2d 4. 

Judgment at law directing cancella¬ 
tion of contract 

It has been declared that the fed¬ 
eral courts can render no judgment at 
law directing cancellation of a con¬ 
tract for fraud in its inception or 
preserving evidence of the fraud, but 
only court of equity can give such re¬ 
lief. 

U.S.—^Atlas Life Ins. Co. v. W. I. 
Southern, Inc., Okl., 69 S.Ct. 667, 
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! 306 U.S. 563, 83 LEd. 987, mandate- 

I conformed to, C.C.A., 105 P.2d 668. 

I Past offenses narrower than future 
I misconduct enjoined 

Decree in equity cannot stanfi 
which would hold subject to the dras¬ 
tic remedy of contempt a defendant 
whose past offenses are far narrower- 
in scope than the future misconduct 
enjoined. 

U.S.—Woods V. Polls, C.A.Pa., 180 
F.2d 4, 

66. U.S.—^District of Columbia v- 
Eslin, D.C., 22 S.Ct. 17, 183 U.S. 
62, 46 L.Ed. 85. 

Pergament v, Frazer, D.C.Mich., 
93 F.Supp. 9. 

67. U.S.—Rank v. Krug. D.C.Cal., 142 
F.Supp. 1. 

Equitable decrees 

(1) District courts, In framing or 
equitable decrees, are clothed with 
large discretion to model their judg¬ 
ments to fit the exigencies of the- 
particular case. 

U.S.—U. S. V. B. I. Du Pont De Ne¬ 
mours & Co., Ill., 77 S.Ct. 872, 353* 
U.S. 586, 1 L.Ed.2d 1057. 

Mackintosh v. Marks’ Estate, C. 
A.La, 225 P.2d 211, certiorari de¬ 
nied 76 S.Ct. 306, 350 U.S. 934, 100 
L.Ed. 816—^Kenyon v. Automatic 
Instrument Co., C.C.A.Mich., 160 P. 
2d 878. 

D.C.—Glen Palls Indem. Co. v. Gold¬ 
en, D.C., 148 F.Supp. 41. 

(2) Courts of equity may adjust 
their remedies to circumstances or 
cases and formulate them appropri¬ 
ately to safeguard and enforce sub- 
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court may render a conditional judgment.^S Thus 
the court may condition the grant of relief to plain¬ 
tiff,^^ and deny all relief if he fails or refuses to 
perform the conditions.'^^ 

Several forms of relief may be granted in the same 
judgmental Thus, in appropriate circumstances, the 
court may grant declaratory and coercive relief,72 
cr equitable and legal relief.'^^ In a proper case 
defendant may be accorded relief by way of set-off 
or recoupment even though affirmative relief on the 
claim of defendant may be barred.'^^ 


Class suits. The relief to be granted in class suits 
brought under Rule 23 of the Federal Rules of Civil 
Procedure may be limited by the terms of the RuleJ^ 
In class suits brought under Rule 23 (a) (3), that is, 
where the right sought to be enforced is several and 
there is a common question of law affecting the sev¬ 
eral rights and a common relief is sought, the relief 
granted should extend only to the named plaintiffs 
actually becoming parties before judgment,*^^ and 
against the defendants responsible for the acts com¬ 
plained ofJ^ 


stantial rights of all parties before 
them. 

IT.S.—Rank v. Krugr, D.C.Cal., 142 P. 
Supp. 1. 

(3) Court of equity may require 
•affirmative action when circumstanc¬ 
es demand it. 

7tJ.S.—Greenspun v. McCarran, D.C. 
Nev., 105 P.Supp. 662. 

(4) In proper case, and irrespec- 
-tive of what remedy the state courts 
.afford, federal equity will apply its 

own remedy in action in equity to 
restrain persons from operating on 
'land. 

-U.S.—Shaffer v. Marks, D.C.Okl., 241 
P. 139, affirmed Aggers v. Shaffer, 
256 P. 648, 168 C.C.A. 42. 
iML statutory proceeding, the court 
may make orders reasonably adapted 
to effectuate the objectives of the 
statute and such powers are implicit 
in remedial statutes, 

.U.S.—^Fleming v. Miller, D.C.Minn., 47 
P.Supp. 1004, modified on other 
grounds, C.C.A., Walling v. Miller, 
138 P.2d 629, certiorari denied 64 
S.Ct. 781, 321 U.S. 784, 88 L.Ed. 
1076. 

Decree drawn in light of state law* 
Federal district court decree, di¬ 
recting by mandatory injunction the 
commissioners of drainage district 
to collect drainage taxes for payment 
of judgment against district and pro¬ 
viding that in performance of such 
duties commissioners were to be 
deemed receivers of the court, was 
not subject to objection that decree 
put drainage district into court re¬ 
ceivership in violation of state law, j 
where decree was drawn in light of 
state law that mandatory injunction 
could issue in such case and drain¬ 
age district officers be made to dis¬ 
charge their duties* 

U.S.—^Kersh Lake Drainage Dist. v. 
State Bank & Trust Co. of Wells- 
ton. Mo.. C.C.A.Ark.. 138 P.2d 486, 
certiorari denied 64 S.Ct. 432, 320 
U.S. 802, 88 L.Ed. 484. 

Successful defendant denied injunc- 
tion against further proceedings 
Where final decree entered on de¬ 
fendants* motion to dismiss would 
finally dispose of plaintiff’s claims 
in all respects, court would not grant 


the relief prayed by defendants, of 
enjoining plaintiff from further pro¬ 
ceedings against defendants in re¬ 
spect of the property involved, but 
would permit defendants to renew ap¬ 
plication for injunction if plaintiff 
should bring further proceedings. 
D.C,—Reynolds v. Imlay. D.C., 33 F. 
j Supp. 564, motion denied 118 P.2d 
I 53, 73 App.D.C. 173. 

68. U.S.—-United Gas Corp. v. Guil¬ 
lory, C,A.La., 206 F,2d 49, rehearing 
denied 207 F,2d 308. 

Agaiust third-party defendaut 

In personal injury action, wherein 
defendant, by third-party complaint, 
seeks indemnity on ground that its 
liability is created by primary neg¬ 
ligence of third-party defendant, tri¬ 
al court may, on proof of such third- 
party claim, enter conditional judg¬ 
ment for defendant against third- 
party defendant for amounts defend¬ 
ant will pay over in future to plain¬ 
tiff, 

U.S.—^United Gas Corp. v. Guillory, 
supra. 

69. U.S.—^Nicosia v. Sher, C.A.Okl., 
239 P.2d 456. 

Where rules aud principles of equi¬ 
ty demand it, a court may condition 
the grant of relief to complainant in 
order to place defendant in the posi¬ 
tion which equitably he should occu¬ 
py in view of relief granted complain¬ 
ant. 

U.S.—^Nicosia v. Sher, supra. 

70. U.S.—^Nicosia v. Sher, supra. 

71. U.S.—Garland v. Garland, C.C.A. 
M.M., 165 P.2d 131—Chase Nat. 
Bank of City of New York v. Citi¬ 
zens Gas Co. of Indianapolis, C.C. 
A.Ind., 113 F.2d 217, reversed on 
other grounds 62 S.Ct. 15, 314 U.S. 
63, 86 LEd. 47, rehearing denied 
62 S.Ct. 355, 356, three cases, 314 
U.S. 714, 86 L.Ed. 669. 

72- U.S.—Chase Nat. Bank of City 
of New York v. Citizens Gas Co. of 
Indianapolis, supra. 

73. U.S.—Panchon & Marco v. Par¬ 
amount Pictures, C.A.N.Y., 202 P.2d 
731. 36 A.L.R.2d 1336—Garland v. 
Garland, C.C.A.N.M.. 165 P.2d 131. 

74- U.S.—^U. S. V. Laney, D.C.S.C., 96 
P.Supp. 482. 


I Suit for premium on, crop insurance; 
1 set-off of losses 

In suit by government for premium 
alleged to be due on crop insurance 
where defendant admitted owing the 
premium, but claimed that he was en¬ 
titled to offset the losses properly 
payable under the policy by way of 
recoupment against the amount 
claimed, plea of recoupment arose out 
of the same transaction and was 
properly allowed, although defendant 
was barred by the statute of limita¬ 
tions from bringing suit on his claim. 
U.S.—^U. S. V. Laney, supra. 

75. D.C.—Conner v. Pennsylvania R. 
Co., D.C., 11 F.R.D. 112. 

Class not shown, to be sufflcieatly nu¬ 
merous 

In action in which plaintiffs estab¬ 
lished their right to judgment against 
defendant for themselves and for 
others in the same class, the judg¬ 
ment would not be extended to in¬ 
clude the rights, if any, of another 
class, where it was not shown that 
such other class was so numerous 
as to make it impracticable to bring 
them all before the court, as contem¬ 
plated by Rule 23, and there was 
doubt as to whether plaintiffs were 
entitled to represent such other class. 
D.C.—Conner v. Pennsylvania R. Co., 
supra. 

76. U.S.—McGrath v. Tadayasu Abo, 
C.A.Cal., 186 P.2d 766, certiorari de¬ 
nied 72 S.Ct. 38, 342 U.S. 832, 96 
LEd. 629, and 72 S.Ct. 40, 342 U.S. 
832, 96 L.Ed. 629—York v. Guaran¬ 
ty Trust Co. of New York, C.A.N. 
Y., 143 P.2d 503. 

77. U.S.—^McGrath v. Tadayasu Abo, 
C.A.CaL, 18 6 P.2d 766. certiorari 
denied 72 S.Ct. 38, 342 U.S. 832, 96 
L.Ed. 629, and 72 S.Ct. 40, 342 U. 
S. 832, 96 L.Ed. 629. 

Suits on behalf of persons detained 
by Attorney Q-eneral 
In class suit by native-born per¬ 
sons of Japanese ancestry to obtain 
a decree rescinding plaintiffs’ renun¬ 
ciation of American citizenship, 
where the suits were on behalf of 
those detained by the Attorney Gen¬ 
eral for deportation and there was 
no showing that the Secretary of 
State, Secretary of Interior and Sec- 
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Interest. The matter of interest on judgments 
entered in a federal court is controlled by the law 
of the state in which the federal court is sitting, 
and in a proper case the judgment may allow interest 
on the sum awarded.'^^ 

§ 1115. Designation of Amount 

A judgment for money should specify with definite¬ 
ness and certainty the amount for which it is rendered 
and can be rendered only in terms of American currency. 

A judgment for money should specify with defi¬ 
niteness and certainty the amount for which it is 
rendered,^^ but a judgment not specifying the pre¬ 
cise amount for which it is rendered may be suffi¬ 
cient if the amount can be ascertained from the data 
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given.Sl The judgment can be rendered only in 
terms of American currency.^^ 

§ 1116. Judgment by Confession 

The Rules do not appear to preclude the exercise of 
a right to enter a judgment on a confession contained' 
In an instrument without the necessity of suit, or as an. 
incident to a suit. 

While there is no express provision in the Federal 
Rules of Civil Procedure, 28 U.S.C.A., for the en¬ 
try of judgment by confession, the Federal Rules 
do not appear to preclude the exercise of a right 
to enter judgment on a confession contained in an 
instrument without the necessity of suit,^^ or as an 
incident to a suit.^^ Compliance with applicable 


retary of the Treasury were partici¬ 
pating: in the internment for deporta¬ 
tion, awarding plaintiffs judgment 
against anyone other than the Attor¬ 
ney General and those under his au¬ 
thority is error. 

TJ.S —IMcGrath v. Tadayasu Abo, su¬ 
pra. 

78. TJ.S.—^Women’s Catholic Order of 
Foresters v. Special School Dist. of 
North Little Rock, Pulaski County, 
C.C.A Ark., 105 P.2d 716. 

Voelker v. Delaware, L. & W. R. 
Co., D.C.N.T., 31 F.Supp. 515. 

25 C.J. P S22 note 15. 

Beciuiriug clerk to add iatexest 
U.S.—Robostelli v. New York, N. H. 

& H. R. Co., C.C.N.Y., 34 F. 719. 

25 C.X p 822 note 16. 

79. U.S.—Neff V. Western Coopera¬ 
tive Hatcheries, C.A.Utah, 241 F.2d 
357—^Eugene B. Smith & Co. v. 
Russek, C.A,Tex., 212 F.2d 338— 
Gardner v. Mid-Continent Grain 
Co., C.C.A.MO., 168 F.2d 810. 

Prom date of assertion of liability 
Where plaintiff as creditor of bank 
did not assert liability against de¬ 
fendant as beneficial owner of stock 
for more than four years after re¬ 
covering judgment against defend¬ 
ant’s nominee as record owner, and 
defendant took no part in proceed¬ 
ings against record owner, and in 
good faith denied liability, plaintiff 
was entitled to interest at most from 
date it asserted defendant's liability. 
U.S.—Reconstruction Finance Corpo¬ 
ration V. Goldberg, C.C.A.I11., 143 
F.2d 752, certiorari denied 65 S.Ct, 
117, 323 U.S. 770, 89 L.Ed. 616, re¬ 
hearing denied 65 S.Ct. 266, 323 U.S. 
817, 89 D.Ed. 649. 

Interest irecoverahle aa matter of law 
In action by trustee in bankruptcy 
of dealer in fine jewelry to recover 
illegal preferences, where complaint 
did not ask for interest but recovery 
allowed by jury was certain in 
amount and recovery inevitable if 
transferee was found to have reason- I 
able cause to believe that bankrupt 


was insolvent, although the prefer¬ 
ence was effected by the transfer of 
jewelry rather than cash, interest 
was recoverable as a matter of law. 
U.S.—Roth V. Fabrikant Bros., C.A. 

N.Y., 175 F.2d 666. 

Party aot entitled to interest 

In action by trustee in bankruptcy 
of dealer in fine jewelry to recover 
fraudulent transfers, where no in¬ 
terest was asked for in the complaint, 
trustee was not entitled to interest 
on the recovery in view of fact that 
amounts of those claims were nei¬ 
ther liauidated nor reasonably ascer¬ 
tainable by reference to established 
market values. 

U.S.—Roth V. Fabrikant Bros., supra. 

80. U.S.—^Wulfsohn v. Russo-Asiatic 
Bank, C.aA.Chma, 11 F.2d 715. 

81. U.S,—^Wulfsohn v. Russo-Asiatic 
Bank, supra. 

82. U.S.—Shaw, Savill, Albion & Co, 
V. The Fredericksburgh, C.A.N.Y., 
189 F.2d 952. 

Osmose Wood Preserving Co. of 
Canada v. Osmose Wood Preserving 
Co. of America, D.C.N.Y., 74 F. 
Supp. 435. 

D.C.—International Silk Guild, Inc. v. 
Rogers, C.A., 262 F.2d 219, 104 U. 
S.App D.C, 330. 

Exchange rate at date of coUlsion 
In action for damages resulting 
from collision between American and 
Mexican fishing vessels, where Mexi¬ 
can vessel was a total loss and 
amount thereof was paid to owners 
thereof by a Mexican insurance com¬ 
pany in Mexican pesos and Mexican i 
insurer was entitled to recover 
amount paid under its policy, court 
could only decree recovery in Unit¬ 
ed States currency to be applied at 
exchange rate in effect on date of col¬ 
lision. 

U.S.—La Interamericana, S. A, v. The 
Narco, D.C.Fla., 146 F.Supp. 270, re¬ 
versed on other grounds, C.A., Nor- 
delli V. Stuyvesant Ins. Co. of New 
York, 258 F.2d 718. 
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83. U.S.—Bowles v. J. J. Schmitt 
Co., C.A.N.Y., 170 P.2d 617. 

Federal Deposit Ins. Corporation. 
V. Steinman, D.C.Pa., 53 F.Supp. 
644. 

84. U.S.—-Hadden v. Rumsey Prod¬ 
ucts. C.A.N.Y., 196 F.2d 92. 

Federal Deposit Ins. Corporation 
V. Steinman, D.C.Pa., 63 F.Supp. 
644. 

Beason for rule 

The Federal Rules are applicable 
only to suits of a civil nature and 
since the right to enter judgment on 
a confession contained in an instru¬ 
ment may be exercised without the- 
necessity of suit, that is, service of' 
process, pleading and judicial deter¬ 
mination, the Federal Rules do not 
appear to preclude exercise of the- 
right. 

U.S.—^Federal Deposit Ins. Corpora¬ 
tion V. Steinman, D.C.Pa., 63 F. 
Supp. 644. 

Failure to inform court of defenses, 
not fraud 

Warrants of attorney contained In 
cognavit notes permitting holders to- 
obtain judgment by confession are 
valid under law of Ohio, and judg¬ 
ment entered in a federal district 
court in Ohio in accordance with such 
warrant could not be considered as. 
having been procured by a fraud on 
the court because the attorney con¬ 
fessing judgment failed to inform^ 
the court that defendants had assert¬ 
ed defenses to the notes, the very 
purpose of the notes being to permit 
the holder to obtain judgment with¬ 
out trial of possible defenses. 

U.S.—Hadden v. Rumsey Products, 
C.A,N.Y., X96 P.2d 92. 

85. Judgmeut uot void for lack of 
jurisdiction. 

Where defendant entered agree¬ 
ment for confession of judgment for 
penalties for violation of Price Con¬ 
trol Act and also stipulated for entry 
of judgment against it in an injunc¬ 
tion action which was filed on same 
day, judgment by confession subse-- 
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Statutory provisionsS^ and local rules of court^'^ is 
necessary. The judgment should not be entered for 
an amount greater than that actually confessed or 
due.®^ 

Who may exercise warrant or power, A warrant 
or power to confess judgment can generally be exer¬ 
cised only by a person authorized in the warrant, 
and the authority of the person confessing judgment 
for another should appear in the record.^® How¬ 
ever, defects in the record do not necessarily void 
the judgment.^i 

§ 1117. Judgment by Consent 

Any disposition of a pending action, not Illegal op 
beyond the power of the court, may be fairly agreed to 
by the parties, and if approved by the court, it should 
rpermit such disposition and render judgment accord¬ 
ingly; and such Judgment will be valid and enforce¬ 


able according to its terms, having the same force and 
effect as any other judgment. 

Consent decrees or judgments, as their name im¬ 
plies, are the result of an agreement, sometimes pre- 
cedently expressed in formal stipulation, and some¬ 
times expressed solely in the decree or judgment it¬ 
self,although they are to be treated as judicial acts 
and not contracts.^^ The jurisdiction of a federal 
court and the procedure with respect to the entry 
of such judgments are governed by the Federal 
Rules of Civil Procedure and not state law.^^ Any 
disposition of a pending action, not illegal or beyond 
the power of the court, may be fairly agreed to by 
the parties, and if approved by the court, it should 
permit such disposition and render judgment ac¬ 
cordingly,® ^ and such judgment will be valid®® and 
enforceable according to its terms,®binding the 
parties and their privies,®® and having the same 


quently entered by court was not void 
on ground of absence of jurisdiction 
since Injunction action with prayer 
for such further relief as might seem 
just and proper to the court could be 
considered adequate to support the 
later proceedings on the confession 
of judgment as against an attack for 
want of jurisdiction. 

U.S.—^Bowles V. J. J. Schmitt & Co., 
C.A.N.T., 170 F.2d 617. 

86. AfBLdavit requirements of Sol¬ 
diers* and Sailors’ Civil Relief Act 

U.S,—Federal Deposit Ins. Corpora¬ 
tion V. Steinman, D.C.Pa., 53 F. 
Supp. 644. 

87. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. Steinman, supra. 

88. U.S.—^Federal Deposit Ins. Cor- j 
poration v. Steinman, supra. 

89. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. Steinman, supra. | 

90. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. Steinman, supra. 

■91. U.S.—^Federal Deposit Ins. Cor-! 

poration v. Steinman, supra, 
failure to disclose attorney was 
member of bar 

Assuming warrant of attorney re- 
-quires confession by an attorney who 
is a member of the bar of the court in 
which the judgment is to be entered, 
failure of the record to disclose such 
fact would at most render the judg¬ 
ment voidable only and not void, and 
•court could take judicial notice of 
the fact that the attorney in question 
was a member of the bar of the court. 
U.S.—^Federal Deposit Ins. Corpora¬ 
tion v. Steinman, supra. 

•92. U.S.—Star Bedding Co. v. Eng¬ 
lander Co., aA.Mo., 239 F.2d 537. 
Decree ratifies agreement 

Consent decree has the effect of 
ratifying or confirming an agreement, 
which the parties themselves have 
reached* 


U.S.—^West Virginia Oil & Gas Co. v. 
George B. Breece Lumber Co., D.C. 
La., 104 F.Supp. 5. 

Decree held ‘^consent decree” 

Where decree appointing receivers 
for reorganization of corporation was 
not made after an adjudication of is¬ 
sues raised by pleadings, decree stat¬ 
ed that consent of parties to such an 
appointment had been indicated and 
no findings of fact or conclusions of 
law were made, the decree was a 
“consent decree.” 

U.S.—Orth V. Transit Inv. Corpora¬ 
tion, C.C.A.Pa., 132 F.2d 938. 
‘‘Confession of judgment” as consent 

(1) Where complaint demanded in¬ 
junction against defendant’s further 
violation of O.P.A. maximum price 
regulations and other relief, and 
judgment for injunction was entered 
on stipulation, defendant’s **confes- 
sion of judgment” for damages was 
consent to entry of judgment for 
damages for violating Emergency 
Price Control Act and regulations. 
U.S.—Bowles V. J, J. Schmitt & Co., 

D.C.N.T., 8 P.RJD. 110, affirmed, 
GA., 170 F.2d 617. 

(2) Confession of judgment see su¬ 
pra § 1116, 

93- U.S.—TJ. S. V. Swift & Co., App. 
D.C., 52 S.Ct. 460, 286 U.S. 106, 76 
L.Ed. 999. 

Kiwi Coders Corp. v. Aero Tool 
& Die Works, C.A.I1L, 250 P.2d 662 
—Fleming v. Huebsch Laundry 
Corp., CaA-Wis., 159 P.2d 581. 

94. U.S.—Bowles v. J. J. Schmitt & 
Co., D.C.N.T., 8 P.R.D. 110, af¬ 

firmed, C.A., 170 F.2d 617. 

Relief within power of court 

Where bankrupt had received op¬ 
tion to repurchase on conveyance of 
realty, and trustee in bankruptcy 
brought action, in which remote as¬ 
signee who had exercised option in¬ 
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tervened, for recovery of possession 
of property on ground that original 
assignment had been in fraud of cred¬ 
itors, United States District Court, 
its jurisdiction having been establish¬ 
ed, had power to enter consent de¬ 
cree vesting title to lands in trustee 
subject to lien in favor of original 
assignee and to latter party's obliga¬ 
tion to convey property to remote as¬ 
signee. 

U.S.—May v. Moss, C.C.A.Ark., 194 F. 
2d 133, certiorari denied 72 S.Ct. 
1046, 343 U.S. 952, 96 L.Ed. 1353. 

95. U.S.—Hot Springs Coal Co. v. 
Miller, C.C.A.Wyo., 107 F.2d 677. 

Consent judgment approved by court 
In employees' action against em¬ 
ployers to recover unpaid compensa¬ 
tion and liquidated damages under 
Fair Labor Standards Act, wherein 
parties agreed as to the facts and 
consequences arising therefrom, con¬ 
sent judgment pursuant to parties’ 
stipulation would he approved by the 
court. 

U.S.—^Ulle V. Diamond Alkali Co., D.C. 
Ohio, 67 F.Supp. 249. 

96. U.S.—‘Hot Springs Coal Co. v. 
Miller, C.C.A.Wyo., 107 P.2d 677. 

Phelan v. Bradbury Bldg. Corp., 
D.C.N*.Y., 7 F.R.D. 429. 

Decrees consented to by parties 
ha-ving capacity to contract are valid. 
U.S.—General Elec. Co. v. Waldman, 
D.C.Pa., 159 F.Supp. 576, 

97. U.S.—General Elec. Co. v. Wald¬ 
man, supra. 

98. U.S.—^Hot Springs Coal Co. v. 
Miller, C-C.A.Wyo., 107 P.2d 677. 

Consent decree Is binding only to 
extent to which It goes 
U.S.—Star Bedding Co. v. Englander 
Co., C,A.Mo., 239 F.2d 537. 

West Virginia Oil & Gas Co. v. 
George E. Breece Lumber Co., D.C. 
Lia., 104 F.Supp. 5. 
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force and effect as any other judgment^^ until set 
aside in the manner provided by law> 

The court, however, has jurisdiction to refuse to 
enter judgment on an agreement or stipulation which 
does not set out facts,^ and can always refuse to 
sanction such agreement or stipulation when justice 
so requires,^ or when the disposition made is beyond 
the power of the court.^ A court will be extremely 
hesitant to enter a judgment in accordance with an 
agreement or stipulation of the parties where the 
proceedings are not clearly adversary even if in en¬ 
tire good faith,S and where because of the absence 
of controversy, an agreement or stipulation of settle¬ 
ment renders a case moot, a court is not then bound 
to enter a judgment to enforce the agreement or 
stipulation.® 

Construction, Consent decrees or judgments are 
to be construed as a whole^ and be read within their 
four corners.® Whenever possible they are to be 


construed so as to give effect to the intention of the 
parties.® 

Judgment entered by clerk without court approval,- 
A consent judgment entered by the clerk of the 
court without submission to, or approval by, the 
court and not involving the dismissal or compromise 
of a class action is not void.^® 

The court may retain power to make proper orders 
pursuant to a judgment or decree by consent.!^ 

§ 1118. Declaratory Judgments 

A declaratory judgment is governed by the federal 
Declaratory Judgments Act, and should be obtained in 
accordance with the Federal Rules of Civil Procedure. 

A declaratory judgment in a federal court is gov¬ 
erned by the federal Declaratory Judgments Act, 2S 
U.S.CA. §§ 2201, 2202, and the decisions of the fed¬ 
eral courts with respect thereto are binding.^® The 
Federal Rules of Civil Procedure control the proce¬ 
dure for obtaining a declaratory judgment.^® Ini 


99. TT.S.—Kiwi Coders Corp. v. Aero 
Tool & Die Works, C.AJll., 250 F.2d 
562—^May v. Moss, C.A.Ark., 212 P. 
2d 400—May v. Moss, C.A.Ark, 194 
P.2d 133, certiorari denied 72 S.Ct. 
1046, 343 U.S. 952, 96 L.Ed. 1353. 

Moss V. Mosser, D.C.Ark., 115 F. 
Supp. 343—^Metallizingr Engineering* 
Co. V. B. Simon, Inc., D.C.N'.T,, 67 
F.Supp. 666. 

Phelan v. Bradbury Bldg. Corp., 
D.C.M.T., 7 F.R.D. 429. 

1. U.S.—May v. Moss, C.AArk., 212 
P.2d 400—May v. Moss, C.A.Ark., 
194 F.2d 133, certiorari denied 72 
S.Ct. 1046, 343 TJ.S. 952, 96 L.Ed. 
1353. 

Moss V. Mosser, D.C.Ark., 115 F. 
Supp. 343. 

2. XT.S.—^Macklin v. Kaiser Co., D.C. 
Or., 69 F.Supp. 137. 

3. U.S.—^Macklin v. Kaiser Co., su¬ 
pra. 

Particular matters considered 

Alleged fact that maritime commis¬ 
sion approved stipulation between 
parties to action by former employees 
against shipbuilding company which 
had built ships under cost plus con¬ 
tract with the government, to recov¬ 
er for overtime under the Fair Labor 
Standards Act, did not bind court to 
enter judgment on the stipulation 
since stipulation concerned a matter 
of law, and the courts should not by 
entering judgment establish contro¬ 
versial matters as facts, without tak¬ 
ing of evidence, and solely on stipula¬ 
tion of private parties, where govern¬ 
ment might thereby be subject to lia¬ 
bility. 

U.S.—Macklin v. Kaiser Co., supra. 

4. D.C.—^Koontz V. Koontz, D.C., 8 j 
F.R.D. 374. 


Custody of child 

Where mother filed complaint for 
maintenance of minor child against 
father in District Court for District 
of Columbia, but neither minor nor 
parents were domiciled in district, 
and thereafter mother abandoned suit 
for maintenance and parties agreed 
on custody of child, court was with¬ 
out power to enter an agreed judg¬ 
ment affecting custody. 

D.C.—^Koontz V. Koontz, supra. 

5. U.S.—Macklin v. Kaiser Co., D.C. 
Or., 69 F.Supp. 137. 

6. U.S.—^Macklin v. Kaiser Co., su¬ 
pra. 

7. U.S.—Swift & Co. V. U. S., D.C., 
48 S.Ct. 311, 276 U.S. 311, 72 L.Ed. 
587. 

8. U.S.—Star Bedding Co. v. Eng¬ 
lander Co., C.A.Mo., 239 F.2d 537. 

9. U.S.—U. S. V. Atlantic Refining 
Co., APP.D.C., 79 S.Ct. 944, 946, 
360 U.S. 19, 3 L.Ed.2d 1054. 

Normal meaning of language; inter¬ 
pretation of parties and their in¬ 
tent 

“We . . .. hold that where the 

language of a consent decree in its 
normal meaning supports an interpre¬ 
tation; where that interpretation has 
been adhered to over many years by 
all the parties, including those gov¬ 
ernment ofilcials who drew up and 
administered the decree from the 
start; and where the trial court con¬ 
cludes that this interpretation is in 
fact the one the parties intended, we 
will not reject it simply because an¬ 
other reading might seem more con¬ 
sistent with the Government's rea¬ 
sons for entering into the agreement 
in the first place." 
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TJ.S.—XT. S. V. Atlantic Refining Co., 
supra. 

10. U.S.—Phelan v. Bradbury Bldg. 

Corp., D.C.N.Y., 7 F.R.D. 429. 

Compromise of class actions see su¬ 
pra § 785. 

11. U.S.—^U. S. V. Ford Motor Co., D:. 

C. Ind,, 68 F.Supp. 825, reversed on 
other grounds 69 S.Ct. 93, 335 U.S'. 
303, 93 L.Ed. 24. 

12. U.S.—Ohio Casualty Ins. Co. v. 
Miller, D.C.Mich., 29 F.Supp. 998— 
Lake Erie Provision Co. v. Moore, 

D. C.Ohio, 11 F.Supp. 522. 
Declaratory proceedings have been. 

said to be favored by the Federal' 
Rules of Civil Procedure. 

U.S.—Ohio Casualty Ins. Co. v, Rich¬ 
ards, D.C.Or., 27 F.Supp. 18. 
Advisory power does not prevent ju¬ 
dicial power 

Courts that may be invested by 
Congress with jurisdiction to render 
advisory opinions in certain cases 
are not by reason thereof deprived of 
judicial power in other cases, nor 
does their source of power prevent 
their judgments, where jurisdictional 
acts confer judicial power, from be¬ 
ing final. 

U.S.—Pocono Pines Assembly Hotels 
Co. V. U. S., 73 CtCl. 447. 

13. U.S.—Standard Oil Co. of Tex. 
V. Lopeno Gas Co., C.ATex, 240 F. 
2d 504. 

Temp-Resisto Corp. v. Glatt, D.C. 
hT.J., 18 P.R.D. 148~-Aetna Life 
Ins. Co. V. Little Rock Basket Co., 
D.C.Ark., 14 F.R.D. 381—Glens 
Falls Indem. Go. v. Fredericksen, D. 
GNeb., 8 F.R.D. 55. 

Holding of state court that a trial 
court may not grant declaratory 
judgment on the merits on a hearing 
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appropriate circumstances, as discussed supra § 1114, 
the court may grant declaratory and coercive relief 
in the same judgment. 

§ 1119. Construction, Operation, and Effect 
of Judgment Generally 

General rules governing the construction, operation, 
and effect of judgments have been applied to judgments 
rendered by federal courts, but a special Rule governs 
the matter of the persons bound by an Injunction or 
restraining order. 

General rules governing the construction, opera¬ 
tion, and effect of judgments have been applied to 
judgments rendered by federal courts.^^ Thus, a 
judgment is to be construed as a whole,^^ jn the 
light of the pleadings^^ and issues^'^ and the verdict, 
findings of fact, and conclusions of law.^^ Ordi¬ 
narily, it is to be construed as disposing of all the 
issues and controversies raised in the case.^^ How¬ 


ever, a judgment disposing of plaintiff^s claim does 
not necessarily affect or dispose of independent 
claims pleaded by defendant.^o If there is any con¬ 
flict between the court’s oral or written opinion an¬ 
nouncing his decision and the judgment, the latter 
governs.The extent of the collateral consequenc¬ 
es of a judgment of a federal district court is a 
matter of law to be determined, in the first instance, 
by the law of the state where the court rendering the 
judgment sat.^^ 

Persons hound hy injunction or restraining order. 
Under Rule 65 (d) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., every order granting an in¬ 
junction and every restraining order is binding only 
on the parties to the action, their officers, agents, 
servants, employees, and on those persons in active 
concert with them who receive actual notice of the 
order by personal service or otherwise.^^ Under 


for temporary injunction was not 
controlling" on the question of proce¬ 
dure in the federal courts. 

XJ.S.—Standard Oil Co. of Texas v. 
Lopeno Gas Co., C.A.Tex., 240 F.2d 
604. 

14, U.S.—U. S., for Use and Benefit 
of Lichter, v. Henke Const. Co., D. 
C.Mo., 68 F.Supp. 3—^Kataoka v. 
May Department Stores Co., D.C. 
Cal., 30 F.Supp. 346. 

Construction, operation, and effect of 
judgments by consent see supra § 
1117. 

Stare decisis rule in federal courts 
see Courts § 186 et seq.; res judi¬ 
cata see Judgments § 692 et seq. 
No higher sanctity than state court 
judgment 

In proceeding to enforce payment 
of mortgage on realty within state 
instituted in federal court solely on 
ground of diversity of citizenship of 
parties, no higher sanctity or effect 
-could be claimed for judgment of 
federal court than was due to judg¬ 
ments of state courts in a like case 
and under similar circumstances. 
U.S.—^Dupasseur v. Rochereau, La., 
21 Wall. 130, 22 L Ed. 688. 

Same as state court judgment 

(1) Generally speaking, the judg¬ 
ment of a federal court stands on 
the same footing and carries with 
it the same rights as a judgment hy 
a court of record of the state in 
which the federal court sits. 

U.S.—R. F. C. V. Maley, C.C.A.I11., 
125 F.2d 131. 

Minn.—Sandwich Mfg. Co. v. Earl, 
57 IST.W. 938, 56 Minn. 390. 

(2) Thus, the judgment of a fed¬ 
eral court cannot be impeached in a 
eollateral proceeding, unless a want 
of jurisdiction appears affirmative¬ 
ly on the record. 

Minn.—Sandwich Mfg. Co. v. Earl, 
supra. 


Effect ou defendants not served or 
challenging service 

Judgment against some of several 
defendants jointly and severally lia¬ 
ble does not extinguish or merge the 
liability of those not served or those 
who have been served and have had 
service quashed, 

D.C.--Toupe V. Moses, 21S F.2d 613, 
94 U.S.App.D.C. 21. 

Judgment on merits on common-law 
principles and state law 
Allegations with respect to judg -1 
ment in former action in federal 
court showing that at trial of former 
action defendant presented to court 
documents showing that his accounts 
were settled, whereupon, on mo¬ 
tion of defendant, plaintiff’s attorney 
consenting, a dismissal was ordered, 
the entry reciting that it appeared 
that the subject matter of the action 
had been adjusted and settled hy the 
proper parties showed, on general 
principles of common law and under 
statutes of state in which federal 
court sat, that judgment was on mer¬ 
its. 

U.S.—^U. S. V. Parker, Nev., 7 S.Ct. 
454, 120 U.S. 89, 30 L.Ed. 601. 

15. U.S.—Star Bedding Co, v. Stix, 
Baer & Fuller Co., D.C.Mo., 133 
F.Supp. 704, affirmed, C.A., Star 
Bedding Co. v. Englander Co., 239 
P.2d 637. 

16. U.S.—^U. S. V. Continental Can 
Co., D.C.Cal., 143 F.Supp. 787. 

17. U.S.—Pirst Nat. Bank of Colo¬ 
rado Springs v. McGuire, C.A.Ind„ 
184 F.2d 620. 

U. S. v. Continental Can Co., D. 
C.Cal., 143 F.Supp. 787. 

18. U.S.—First Nat. Bank of Colo¬ 
rado Springs v. McGuire, C.A.Ind., 
184 F-2d 620. 

Judgment dismissing complaint in 
conformity with trial judge’s fact 
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findings and conclusions of law 
should be read in light of such find¬ 
ings and conclusions in determin¬ 
ing matter adjudicated thereby. 

U.S.—Industrial Models Corp. v. 
Kurtz, D.C.Mich., 93 F.Supp. 336. 

19. U.S.—^U. S., for Use and Bene¬ 
fit of Lichter, v. Henke Const Co., 
D.C.Mo., 68 F.Supp. 3. 

Denial of prior motion. 

Action of trial court In dismissing 
plaintiff’s petition on the ground that 
it failed to state a claim on which 
relief could be granted constituted 
denial of plaintiff's previously filed 
motion for order setting aside prior 
order sustaining motion to strike 
demurrer and denying plaintiff’s re¬ 
quest for default judgment. 

U.S.—State of Missouri ex rel, and 
to Use of De Vault v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343. 

20. Prior to adoption, of Pederal 
Buies 

If defendant in equity had an in¬ 
dependent cause of action against 
plaintiff, he could counterclaim it, 
and a counterclaim so pleaded, be¬ 
ing in effect a “cross suit,’’ was not 
affected by a decree dismissing the 
bill on the merits. 

U.S.—Moore v. New York Cotton 
Exch., G.C.A.N.Y., 296 F. 61, af¬ 
firmed 46 S.Ct. 367, 270 U.S. 693. 
70 L.Ed. 750, 45 A.L R. 1370. 

Buffalo Specialty Co. v. Vancleef, 
D.C.Ill,, 217 F. 91. 

21. U.S.—^Davis V. Rhay, D.C.Wash., 
156 F.Supp. 114, affirmed, C.A., 256 
F.2d 617. 

22. U.S.—Caterpillar Tractor Co. v. 
International Harvester Co., C.C.A, 
N.J., 120 F.2d 82. 

23. U.S.—International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America, Lo- 
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this Rule, an injunctive decree may bind not only 
the parties defendant, but also those who are repre¬ 
sented by them or are subject to their control or in 
privity with them,24 so that defendants may not nul¬ 
lify a decree by carrying out prohibited acts through 
servants, agents, employees or those identified with 
them.25 Persons who are not parties or in law af¬ 
fected by an injunction cannot be brought within it 
by naming them in the decree.26 

§ 1120. Revival 

A dormant judgment can be revived only In accord¬ 
ance with the procedure authorized by law, and writs 
of scire facias which were formerly used to revive 
Judgments have been abolished. 

A dormant judgment can be revived only in ac¬ 
cordance with the procedure authori 2 ed by law.^'^ 
Prior to the adoption of the Federal Rules of Civil 


Procedure writs of scire facias were employed to- 
revive judgments,^8 but such writs were abolished by 
Rule 81 (b) of these Rules,29 which further pro¬ 
vides that the relief theretofore available by scire 
facias may be obtained by appropriate action or 
appropriate motion under the practice prescribed in 
the Rules. 

§ 1121. Payment and Satisfaction 

General rules as to the payment and satisfaction 
of judgments have been applied to the judgments of 
federal courts, and In a proper case the court may grant 
the defendant leave to pay money into court in satis¬ 
faction of a judgment. 

General rules, discussed in Judgments §§ 550-584, 
as to the payment and satisfaction of judgments- 
have been applied to the judgments of federal 
courts.20 In an action against joint defendants^ 
irrespective of the nature of the cause of action or 


cal Union No. 523, of Tulsa, Okl. 
V. Keystone FreiS’ht Lines, C.C.A. 
Okl., 123 F.2d 326. 

Intervener liavin^ conflicting’ inter¬ 
est 

Neither preliminary mandatory in¬ 
junction directing’ defendants, their 
agents, servants, employees and rep¬ 
resentatives, nor a permanent manda¬ 
tory injunction directing defendants, 
to resume business relations ’With 
plaintiff, affect a labor union or its 
member employees of defendants, 
notwithstanding union was errone¬ 
ously excluded as intervener where 
interests of defendants are in conflict 
with those of union and elements of 
representation or identity of interest 
between union and defendants are 
wholly absent. 

U.S.^—International Brotherhood of 
Teamsters, Chau:ffieurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 523, of Tulsa, Okl. r. Key¬ 
stone Freight Lines, supra. 
XUements necessary to hind one not 
party lacking 

TJ.S.—International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, Local Un¬ 
ion No. 523, of Tulsa, Okl. r. Key¬ 
stone Freight Lines, supra. 

24. U.S.—International Brotherhood 
of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America, Lo¬ 
cal Union No. 523, of Tulsa, Okl. 
V. Keystone Freight Lines, supra. 

Persons not named bound 

Where injunction is issued against 
a corporation, its officers, agents, 
and successors are privies of the 
company and bound by the decree al¬ 
though not parties personally and not 
named in the decree. 

U.S.—Le Tourneau Co. of Oa. v. N. 
L. B. B., C.C.A.Ga., 150 F.2d 1012. 

25. U.S.—Internataonal Brotherhood 


of Teamsters, Chauffeurs, Stable¬ 
men and Helpers of America, Lo¬ 
cal Union No. 523, of Tulsa, Okl. 
V. Keystone Freight Lines, C.C.A. 
Okl., 123 F.2d 326. 

26. U.S.—Le Tourneau Co. of Ga. 
V. N. L. R. B., C.C.A.Ga., 150 F.2d 
1012. 

27. U.S.—U. S., for Use and Benefit 
of Grohne v. English Const. Co., 
D.C.N.T., 95 F.Supp. 733. 

Enforcement of dormant judgments 
by action thereon see infra § 1258. 
Time for issuance of execution on 
judgment see infra § 1262. 
Judgment not re'vived by execution 
and fi.lirtg of copy 

Where judgment obtained in fed¬ 
eral district court of Wyoming and 
docketed in federal district court in 
the state of New York was dormant 
under Wyoming law since execution 
had not issued thereon within five 
years after its entry, Wyoming exe¬ 
cution issued after five-year period 
added nothing to certified copy of 
judgment filed in federal district 
court of New York, and filing of cer¬ 
tified copy of Wyoming judgment in 
New York federal district court and 
issuance of execution did not bring 
dormant Wyoming judgment to life. 
U.S-—U. S., for Use and Benefit of 
Grohne v. English Const. Co., su¬ 
pra, 

28. U.S.—^Egan v. Chicago Great 
Western Ry. Co., C.C.Iowa, X63 F, 
344—King V. Davis, C.C.Va., 137 
F. 198, affirmed Blankenship v. 
King, 157 F. 676 , 85 CUA. 348. 

Service of writs 

(1) Power to issue writs of scire 
facias to revive judgments granted 
to the national courts by the four¬ 
teenth section of the Judiciary Act 
of 1789, was held to include the pow¬ 
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er to prescribe the methods of their 
service and to cause them to be- 
served either within or without the- 
districts in which the courts sat. 
U.S.—Collin County Nat. Bank of Mc¬ 
Kinney, Tex. V. Hughes, Colo., 152 
F. 414, 81 C.C.A. 556, rehearing de¬ 
nied 155 F. 389, 83 C.C.A. 661. 

(2) Conformity act empowered a.- 
circuit court to use a similar remedy 
to that provided by a state statute 
to enforce its judgments, but did not 
reauire it to follow the method pre¬ 
scribed by a state statute in serv¬ 
ing a -writ of scire facias to revive 
a judgment on a nonresident defend¬ 
ant if it deemed such method insuffi¬ 
cient. 

U.S.—Collin County Nat. Bank of 
McKinney, Tex., v. Hughes, supra. 

29. U.S.—Western Surety Co. v. U. 
C., C.C.A.Cal., 100 F.2d 88 , 

30. Separate Judgments against de¬ 
fendants separately liable 

In action under Arizona law for 
injuries sustained by plaintiffs when 
automobile in which they were trav¬ 
eling was struck by trailer which 
became disconnected from pick-up 
truck traveling in opposite direction, 
brought against both driver and own¬ 
er of truck, where driver was charg¬ 
ed with negligence in operation and 
owner was charged with negligence- 
in maintenance and equipment of 
truck defendants were not joint tort¬ 
feasors under Arizona law and a 
proper judgment was therefore en¬ 
tered against each of them, satisfac¬ 
tion of judgment against driver would, 
not terminate liability of owner on 
judgment rendered against him es¬ 
pecially where owner asked for sepa¬ 
rate verdict. 

U.S.—Siebrand v. Gossnell, C.A.Aria.,. 
234 F.2d 81. 
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claim, plaintiff is entitled to one full satisfaction 
thereof.2^ 

While a judgment debtor on making a proper 
tender of the amount of the judgment and its refusal 
may apply to the court to satisfy the judgment, a 
motion therefor is properly denied when not sup¬ 
ported by any factual showing before the court .22 

Deposit in court. In a proper case the court may 
grant defendant leave to pay money into court in 
satisfaction of a judgment.^s Rule 67 of the Federal 
Rules of Civil Procedure authorizing on leave of 
court a deposit in court of a sum of money in an 
action seeking a money judgment, especially when 
read in conjunction with a federal statute making 
provision for the deposit of moneys paid into court 


with designated depositaries, is broad enough to 
authorize the payment into court of a judgment, not¬ 
withstanding there are adverse claims to the pro¬ 
ceeds of the judgment.^^ Local rules of court may 
lend further sanction to such payment.35 

Payment to attachmg creditor of judgment plain¬ 
tiff. Payment of the amount of the judgment to a 
creditor of the judgment plaintiff under valid process 
of attachment in a state court will discharge the 
judgments^ 

Payment of award to infant; bond. A state prac¬ 
tice that a bond must be required of a person seek¬ 
ing possession of an award made to an infant must 
be followed by the federal court where a rule of 
such court requires that state practice be followed.^'^ 


B. BY DEFAULT 


1. In General 


§ 1122. In General 

Prior to adoption of the Federal Rules of Civil Pro¬ 
cedure it was proper for the federal courts to follow 
state procedure on default by the defendant. 

Rule 55 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., provides the procedure to be followed 
on default by a party against whom a judgment for 
affirmative relief is sought, and this procedure con¬ 
templates two steps: First, the entry of the default, 
as discussed infra § 1123; and second, tlie entry of 
judgment by default, as discussed infra §§ 1124-1128. 

Prior to the adoption of the Federal Rules of Civil 
Procedure it was proper for the federal courts to 
follow state statutes or rules of practice governing 


the procedure to be followed on default by defend¬ 
ant.^ ^ 

Involuntary dismissal on the ground of failure to 
prosecute is discussed supra §§ 811, 812. 

§ 1123. Entry of Default 

When a party against whom a Judgment for affirma¬ 
tive relief is sought has failed to plead or otherwise 
defend and that fact is made to appear fay affidavit or 
otherwise, the clerk must enter his default, and the 
court may in a proper case enter a default on applica¬ 
tion. 

Under Rule 55 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., when a party against whom 
a judgment for affirmative relief is sought has failed 


31. U.S.—Flintkote Co. v. Lysfjord, 
C.A.CaL, 246 F.2d 368, certiorari 
denied 78 S.Ct. 54, 355 U.S. 835, 2 
L.Ed.2d 46. 

82. U.S.—Siebrand v. Gossnell, C.A, 
Ariz., 234 F.2d 81. 

33. U.S.—Garrett v. Faust, D.C.Pa., 
100 F.Supp. 104. 

Xeaye granted 

U.S.—Garrett v. Faust, U.C.Pa., 100 
F.Supp. 104, 

34, U.S.—^U. S. Overseas Airlines, 
Inc. V. Compania Aerea Viajes Ex- 
presos De Venezuela, S. A., D.C. 
N.T., 161 F.Supp. 513. 

Permission, granted 

WbLere judgment debtors and tbeir 
surety, although ready, willing:, and 
able to pay the Judgment, were in 
doubt as to whom it should be paid 
because creditors of judgment cred¬ 
itors were asserting conflicting claims 
thereto, and if payment into court 
were not permitted interest would 
continue to run at rate of thirty-two 


dollars a day despite the fact that 
judgment debtors and their surety 
stood ready to pay the judgment, 
judgment debtors would be permitted 
to pay amount of judgment into 
court and to have clerk enter a sat¬ 
isfaction of the judgment. 

U.S.—U. S. Overseas Airlines, Inc. 
V. Compania Aerea Viajes Expresos 
De Venezuela, S. A., supra. 

35. U.S.—^U. S. Overseas Airlines, 
Inc. V. Compania Aerea Viajes Ex¬ 
presos De Venezuela, S. A., supra. 

36. U.S.—^Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating 
Co., Idaho, 61 S.Ct. 513, 312 U.S. 
183, 85 L.Ed. 725, rehearing denied 
61 S.Ct. 840, 313 U.S, 598, 85 L.Ed. 
1550. 

Judgment ordered marked satisfied 
Where a judgment had been re¬ 
covered in federal district court in 
Idaho but the judgment debtor had 
been compelled to pay a New York 
judgment against the Idaho judg¬ 
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ment creditor, as a result of attach¬ 
ment proceeding fully authorized by 
New York statutes, federal district 
court properly ordered its judgment 
marked satisfied and correctly re¬ 
fused to render judgment on super¬ 
sedeas bond, where it was not urged 
that the judgment debtor had been 
guilty of any negligence, misconduct, 
or fraud in connection with the New 
York judgment, and it was not 
claimed that there was a failure 
to give the Idaho judgment creditor 
notice of the New York suit against 
it. 

U.S.—^Huron Holding Corporation v. 

Lincoln Mine Operating Co., supra. 

37. U.S.—'Rhodes v. U. S., D.C.N.Y., 

15 P.R.D. 600. 

38r U.S.—Loewe v. Union Sav. Bank, 
D.C.Conn., 226 F. 234—Midland 
Contracting Co. v, Toledo Fdy. & 
Mach. Co., Ill., 154 F. 797. 83 C.C.A, 
489—Johnson v. Bridgeport De¬ 
oxidized Bronze & Metal Co., C.C. 
Conn., 126 F. 631. 
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to plead or otherwise defend as provided by the 
Rules and that fact is made to appear by affidavit or 
otherwise, the clerk must enter his default.^^ This 
<does not require that to escape default defendant 
must not only file a sufficient answer to the merits, 
but must also have a lawyer or be present in court 
when the case is called for trial.^^ The words 
“otherwise defend,” as used in the Rule have been 
interpreted to refer to attacks on the service, or mo¬ 
tions to dismiss, or for better particulars and the 
like, which may prevent default without presently 
pleading to the merits.^i 

Where the requirements of the Rule are fulfilled, 
the entry of a default by the clerk is a purely formal 
matter, g^^d the default should be entered by him as 
of course, without application to the court.^^ How¬ 
ever, the Rule does not operate as a limitation of the 
power of the court to enter an order of default,^^ 
and the court may in a proper case enter a default on 


application.^^ In deciding whether an entry of de¬ 
fault shall be made by order of court, a sound dis¬ 
cretion will be exercised,^® and the court will not go 
through formal entry of default in a case when it is 
apparent that in the exercise of its discretion the 
default will be set aside on motion.^^ The court 
should not enter a default while there is pending 
a motion to dismiss challenging the jurisdiction of 
the court to proceed.^^ 

§ 1124. Entry of Default Judgment 

Default judgments are not favored and should be 
entered only when duly authorized. 

Rule 55 (b) of the Federal Rules of Civil Pro¬ 
cedure makes provision for the entry of default 
judgments by the clerk in certain cases, as discussed 
infra § 1125, and in all other cases default judgments 
must be entered by the court, as discussed infra § 
1126.^^ The law favors trial of causes on merits 


39. TJ.S.—Bass V. Hoagland, C.A. 
Tex., 172 F-2d 205. 

U. S. for and in behalf of Feder¬ 
al Housing- Administration v. Jack- 
son, D.C.Or., 25 F.Supp. 79. 

Olsen V. International Supply Co., 
JG).C.Alaska, 22 F.R.D. 221—U. S. v. 
Edgewater Dyeing: & Finishing- Co., 
D.C.Pa., 21 F.R.D. 304—Fisher v. 
Taylor, D.C.Tenn., 1 F.R.D. 448. 
Where plaintiff was la default of 
answer to counterclaim and cross 
claims at time case was called for 
trial and plaintiff was absent through 
excusable neglect, plaintiff had "failed 
to plead or otherwise defend" with¬ 
in meaumg of Rule. 

U.S.—Commercial Casualty Ins. Co. 
V. White Line Transfer & Storage 
Co., C.C.A.Iowa, 114 F.2d 946. 
TTuder prior Conformity Act, wheth¬ 
er default should be entered in law 
action in federal court was question 
of "practice and procedure" to be 
.determined by rulings of courts of 
state, notwithstanding inconsistent 
federal court rule. 

U.S.—Stimson Mill Co. v. U. S,, D.C. 
Wash., 12 F.Supp. 556. 

!40. U.S.—Bass v. Hoagland, C.A. 
Tex., 172 F.2d 205. 

Olsen V. International Supply 
Co., D.C.Alaska, 22 F.R.D. 221. 

41. U.S.—Bass V. Hoagland, C.A. 
Tex., 1T2 F.2d 205. 

Oisen V. International Supply Co., 
D.C.Alaska, 22 F.R.D. 221. 

*42. U.S.—Orange Theatre Corp. v. 
Rayherstz Amusement Corp., C.C. 
A.K,J., 130 F.2d 185. 

I. C, C. V. Smith, D.C.Pa., 82 P. 
Supp. 39. 

Olsen V. International Supply Co.. 
D.C.AIaska, 22 F.R.D. 221. 

-43. U.S.—^U. S. for and in behalf of 


Federal Housing Administration v. 
Jackson, D.C.Or., 25 F.Supp. 79. 

Fisher v. Taylor, D.C.Tenn., 1 F. 
R.D. 448. 

44 , U.S.— U. S., for and in behalf of 
Federal Housing Administration v. 
Jackson, D.C.Or., 25 F.Supp. 79. 

Fisher v. Taylor, D.C.Tenn., 1 F. 
R.D. 448. 

45- “la future cases, however, where 
the requirements set out in the rule 
are fulfilled, the clerk will enter a 
default and no order will be entered 
by the court.” 

U.S.—U. S. for and in behalf of Fed¬ 
eral Housing Administration v. 
Jackson, D.C.Or., 25 F.Supp. 79, 80. 

46. D.C.—Brown v. Weschler, D.C., 
135 F.Supp. 622, 

47. D.C,—^Brown v. Weschler, supra. 
Setting aside default and default 

judgments see infra §§ 1130-1134. 

48. U.S.—^National Distillers Prod¬ 
ucts Corp. V. Hindech, D.C.Colo., 10 
P.R,D. 229. 

Failure of aoaresident to file cost 
bond 

Filing of defendant’s motion to 
dismiss challenging jurisdiction of 
court to proceed until nonresident 
plaintiff should file cost bond would 
preclude entry of default before dis¬ 
position of motion, even though the 
motion was not successful. 

U.S.—National Distillers Products 
Corp. V. Hindech, supra. 

49. Procedure under prior practice 

(1) Under the Conformity Act 

whether or not a default judgment 
should be entered was considered 
a matter of practice and procedure 
and as such, in actions at law, was 
controlled by state practice. 

U.S.—Stimson Mill Co. v. U. S., D.C. 
Wash., 12 F.Supp. 556. 

SIO 


(2) A plaintiff, to obtain a default 
judgment, was required to comply 
with applicable statutes and the 
rules of court, and it was held that 
until a writ was duly entered m 
court and the time had elapsed with¬ 
in which a defendant should appear, 
no default or judgment by default 
could lawfully be entered against 
him. 

U.S.—^Kinney v. Plymouth Rock 
Squab Co., C.C.A.Mass., 214 P. 766, 
131 C.C.A. 178, error dismissed 36 
S.Ct. 723, 241 U.S. 663, 60 L.Ed. 
1223. 

(3) In suits in equity the entry 
of decrees pro confesso, that is, by 
default, was governed by the rules 
promulgated by the supreme court 
and the former Equity Rules. 

U.S.—Mellen v. Moline Malleable 
Iron Works, Ill., 9 S.Ct. 781, 131 

U. S. 352, 33 L.Ed. 178—Thomson 

V. Wooster, N.T., 6 S.Ct, 788, 114 
U.S. 104, 29 L.Ed. 105. 

H. Wagner & Adler Co. v. Mali, 
C.C.A.N.T., 74 F.2d 666—West Dis¬ 
infecting Co. V. Rosenthal, C.C.A. 
Pa., 56 F.2d 320, certiorari denied 
53 S.Ct. 12, 287 U.S. 608, 77 L.Ed. 
529. 

Hines v. Dean, C.C.Pa., Fed.Cas. 
No.6,519, 4 Wash C.C. 159. 

White V. First Nat. Bank of Em¬ 
porium, D.C.Pa., 24 F.Supp. 293. 

(4) Under former Equity Rules, 
Rule 17, attorneys filing bill for 
plaintiff and in active management 
of case were charged with knowl¬ 
edge of Rule with respect to decrees 
pro confesso. 

U.S.—^West Disinfecting Co. v. Ros¬ 
enthal, C.C.A.Pa., 56 F.2d 320, cer¬ 
tiorari denied Rosenthal v. West 
Disinfecting Co., 53 S.Ct 12, 287 U. 
S. 608, 77 L.Ed. 629. 
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and default judgments are not favored,^0 and 
should be entered only when duly authorized,and 
when no proper excuse for the default exists.^^ 
Any right which plaintiff may have to the entry of 
a default judgment may be waived by him, either 
expressly or by implication.^S 

§ 1125. - By Clerk 

When the plaintiff’s claim against a defendant Is 
for a sum certain or for a sum which can by computa¬ 
tion be made certain, the clerk on request of the plain¬ 
tiff and on affidavit of the amount due must enter a 
judgment for that amount and costs against the defend¬ 
ant If he has been defaulted for failure to appear, and 
is not an infant or incompetent person, or in military 
service. 

Under Rule 55 (b) (1), when plaintiff’s claim 
against a defendant is for a sum certain or for a 
sum which can by computation be made certain, 
the clerk on request of plaintiff and on affidavit of 
the amount due must enter judgment for that amount 
and costs against defendant if he has been defaulted 
for failure to appear and is not an infant or incom¬ 
petent person,54 The clerk is without authority to 
enter a default judgment when plaintiff’s claim is 
not for a sum certain or for a sum which can by 


computation be made certain,or where defendant 
has appeared.^® 

Affidavit as to military service. Under the 
Soldiers’ and Sailors’ Civil Relief Act, 50 U.S.C.A. 
App. § 520 et seq., in any action or proceeding 
commenced in any court, if there is a default in ap¬ 
pearance by defendant, plaintiff before entering 
judgment must file an affidavit showing that defend¬ 
ant is not in military service and if such affidavit is 
not filed, no judgment can be entered without first 
securing an order of court directing such entry. 

§ 1126. - By Court in General 

Except in cases where a default Judgment may be- 
entered by the clerk, application for entry of a default 
judgment must be made to the court, and the granting 
of such an application generally rests in the sound dis¬ 
cretion of the court, which will avoid entering a default 
judgment if it can reasonably do so. Failure to pro¬ 
duce documents or other things for inspection, or to 
attend for deposition or serve answers to interroga¬ 
tories, or to appear before a master or auditor as a wit¬ 
ness may authorize the entry of a default judgment. 

Unless the claim is for a sum certain or for a sum. 
which can be made certain by computation and de¬ 
fendant is in default for failure to appear, and is 
not an infant or incompetent, or in military service,. 


(5) Under former Equity Rules, 
Rule 17, a thirty-day postponement 
between the entry of an order pro 
confesso and a final decree was re¬ 
quired to afford an opportunity for 
the relief of parties against whom 
defaults had been taken because of 
their excusable neglect. 

XJ.S.—Security Trust & Savings Bank 
of San Diego v. Walsh, C.C.A.CaL, 
91 P.2d 481. 

50. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidel¬ 
ity & Casualty Co. of New York, 
C.C.A.MO., 107 F.2d 343. 

Matters involving large stuns 
should not be determined by default 
judgments if it can reasonably be 
avoided. 

U.S.—Tozer v. Charles A. Krause 
Mill. Co., C.A.Pa., 189 F.2d 242. 

51. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidel¬ 
ity & Casualty Co. of New York, 
C.C.A.MO., 107 F.2a 343. 

52. Order of state court 

In action against defendant in re¬ 
ceivership in state court, fact that 
defendant’s receiver was instructed 
by state court not to post security as 
a condition of its right to answer, 
did not excuse its default or non- 
compliance with order of the federal 
court requiring security. 

—^Ace Grain Co. v. American 
Eagle Fire Ins. Co. of N. Y., D.C. 
N.Y., 11 F.R.D. 364. 

63. U.S.—Ciccarello v. Jos. Schlitz 


Brewing Co., D.C.W.Va., 1 F.R.D. 
491. 

Plaintiff’s consent to several con¬ 
tinuances and other proceedings con¬ 
stituted a “waiver” of any right to 
a default judgment. 

U.S.—Ciccarello v. Jos. Schlitz Brew¬ 
ing Co., supra. 

54. U.S.—Fisher v. Taylor, D.C. 
Tenn., 1 F.R.D. 448. 

If an appropriate ajQBldavit is filed 
as to the amount due from defend¬ 
ant to plaintiff, application for de¬ 
fault judgment may be referred to 
clerk. 

U.S.—Fisher v. Taylor, supra. 

55. U.S.—^Ace Grain Co, v. Ajnerican 
Eagle Fire Ins. Co. of N. Y., D.C. 
N.Y., 11 F.R.D. 364. 

Jmoss certified hy defendant’s sur¬ 
veyor 

In action on a cargo policy where 
nonresident insurer defaulted, loss 
as certified by surveyor employed 
by insurer was not a sum certain so 
as to authorize the clerk to enter 
default judgment where the report 
represented an opinion of the sur¬ 
veyor which insurer was not re¬ 
quired to accept or to be concluded 
thereby. 

U.S.—^Ace Grain Co. v. American 
Eagle Fire Ins. Co. of N. Y., su¬ 
pra. 

In action for treble damages un¬ 
der price control act based on over¬ 
charges during period of one year, 
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where plaintiff computed total amount 
of overcharges by examining sales 
sheets of defendants for only one- 
month, the amount was not a sum 
certain or amount which could be- 
made certain within Rule. 

U.S.—U. S. V. Miller, D.C.Pa., 9 F.R. 
D. 506. 

56- U.S.—^U. S. V. Edgewater Dyeing 
& Finishing Co., D.C.Pa., 21 F.RD. 
304—U. S. V. Miller, D.C Pa., 9 F. 
R.D. 506. 

Appearance by attorneys withdrawn 

Where appearance was entered for 
defendant by firm of attorneys, the 
fact that the attorneys withdrew 
their appearance by leave of court 
did not affect the fact that defend¬ 
ant had appeared and case was not 
one which could be dealt with sum¬ 
marily by the clerk. 

U.S.—^U. S. V. Edgewater Dyeing & 
Finishing Co., D.C.Pa., 21 F.R.D. 
304. 

Iiack of formal appearance 

Where defendants and their attor¬ 
ney appeared by stipulation which, 
carried typed indorsement for attor¬ 
ney for plaintiff and gave every evi¬ 
dence that it was prepared by plain¬ 
tiff, lack of a formal appearance for 
defendants by praecipe did not jus¬ 
tify entry of default. 

U.S.—U. S. V. Miller, D.C.Pa., 9 F.R. 
D. 606. 

57. U.S.—^In re Realty Associates Se¬ 
curities Corporation, D.C.N.Y., 53^ 
F.Supp. 1015. 
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SO that judgment can be entered by the clerk, as 
discussed supra § 1125, under Rule 55 (b) (2), ap¬ 
plication for entry of judgment by default must be 
made to the court.^^ This Rule permits but does not 
make mandatory the entry of a default judgment by 
the court,leaving the matter within the sound dis¬ 
cretion of the court,subject to limitations imposed 
by statutes.In exercising its discretion the court 
will consider all of the circumstances of the par¬ 
ticular case, and will avoid entering a default judg¬ 
ment if it can reasonably do so,especially in cases 


involving substantial amounts^^ and where there 
appear to be real issues of fact between the parties,^^ 
or where the case involves a question as to the con¬ 
stitutionality of a statute.66 No default judgment 
will be entered where defendant is not in default,®^ 
or where there is no vestige of apparent jurisdic¬ 
tion,or plaintiff has waived his right to such a 
judgment.^^ 

On the other hand, if defendant is in default, as 
by failure to plead, a default judgment may be en¬ 
tered against him,'^*^ and the view has been expressed 


58. U.S—Perks v. West, D.C.Pa., 84 
F.Supp. 203. 

U. S. V. Edgewater Dyeing- & 
Finishing Co., D.C Pa., 21 F.R.D. 
304—^Ace Grain Co. v. American 
Eagle Fire Ins. Co. of N. T-, D.C. 
N.T., 11 F.R.D. 364-~U. S. v. Miller, 
D.C.Pa., 9 F.H.D. 506. 

IxL a denaturalization, action the 
court may validly enter a judg-meht 
by default. 

U.S.—Klapprott v, U. S., N.J., 69 S. 
Ct. 384. 335 U.S, 601, 336 U.S. 942, 
93 D.Bd. 266, 1099, modified on oth¬ 
er grounds 69 S.Ct. 398, 336 U.S. 
942, 93 L.Ed. 1099, motion denied 
69 S.Ct. 877, 336 U.S. 949, 93 L.Ed. 
1105. 

U. S. V. Karahalias, C.A.lNr.T., 
205 F.2d 331. 

59. U.S.—Ciccarello v. Jos. Schlitz 
Brewing Co., D.C.W.Va., 1 F.R.D. 
491. 

60. U.S.—Lau Ah Yew v. Dulles, C. 
A.Hawaii, 236 F.2d 415—Duling v. 
Markun, C.A.Ind., 231 F.2d 833, cer¬ 
tiorari denied 77 S.Ct. 96, 352 U.S. 
870. 1 L.Ed.2d 76 and 77 S Ct. 98, 
352 U.S. 870, 1 L.Ed.Bd 77—Papa- 
gianakis v. The Samos, C.A.Va., 186 
F.2d 257, certiorari denied 71 S.Ct. 
741, 341 U.S. 921, 95 L.Ed. 1354— 
State of Missouri ex rel. and to 
Use of De Vault v. Fidelity & Cas¬ 
ualty Co. of New York, C.C.AMo., 
107 F.2d 343. 

Louisiana Farmers Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 83 
F.Supp. 646. 

Henry v. Metropolitan Life Ins, 
Co., D.C.Va., 3 F.R.D. 142—Cic- 
carello v, Jos. Schlitz Brewing Co., 
D.C.W.Va., 1 F.R.D. 491. 

2>efanlt refused 

(1) Where plaintiff began action 
in 1939 for damages sustained a year 
before, and filed amended complaint 
by Jan. 28, 1946, and defendants 
were given four months in which to 
plead by order entered Jan. 10, 1946, 
but instead filed motion to strike 
complaint and sought additional bill 
of particulars, and court had been 
liberal in granting continuances to 
plaintiff who insisted that defend¬ 
ants' motions should be overruled, 
but sought no default until Sept. 


1948, court would in its discretion 
refuse default. 

U.S.—Louisiana Farmers Protective 
Union V. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 83 
F.Supp. 646. 

(2) Other cases. 

U.S.—U. S. V. Columbia Gas & Elec¬ 
tric Corporation, D.C.Del., 1 F.R.D. 
606 . 

Benial not an abuse of discretion 
U.S.—Lau Ah Yew v. Dulles, C.A. 
Hawaii, 236 F.2d 415—Duling v. 
Markun, C.AInd., 231 F.2d 833, cer¬ 
tiorari denied 77 S.Ct. 96, 352 U.S. 
870, 1 L.Ed.2d 76, and 77 S.Ct. 98, 
352 U.S. 870, 1 L.Ed.2d 77. 

61. Federal revivor statute, dealing 
with the death of parties and the 
substitution of personal representa¬ 
tives, and providing that personal 
representatives may not be defaulted 
within twenty days after service of 
writ of scire facias, has been held 
constitutional. 

U.S.—Plimpton v. Mattakeunk Cabin 
Colony, D.C.Conn., 6 F.Supp. 72. 

62. U.S.—^Henry v. Metropolitan Life 
Ins. Co., D.C.Va., 3 F.R.D. 142. 

63. U.S.—I, C. C. V. Smith, D.C.Pa., 
82 F.Supp. 39. 

Henry v. Metropolitan Life Ins. 
Co., D.aVa., 3 F.R.D. 142. 

I 64. U.S.—^Henry v. Metropolitan Life 
' Ins. Co., D.C.Va., 3 F.R.D. 142. 

65- U.S.—^Henry v. Metropolitan Life 
Ins. Co., supra. 

66- Action for declaratory judgment 
that statute is unconstitutional 

Even though state officials, in ac¬ 
tion against them for a declaratory 
judgment that state statute is un¬ 
constitutional, elected to stand on 
their stricken defenses and inter¬ 
posed no denial of any allegation of 
the complaint, the important ques¬ 
tion of the constitutionality of the 
state statute should not be deter¬ 
mined on default. 

U.S.—General Motors Corp. v. Blev¬ 
ins, D.C.Colo., 144 F.Supp, 381. 

67. U.S.—^MacHeil v. Hearst Corp., 
D.C,Del., 160 F.Supp. 157. 

Befendaut, who had filed a motion 
to dismiss, was not in default, and 
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judgment by default could not be en¬ 
tered against him. 

U.S.—Evans v. St. Louis Housing 
Authority, C.A.Mo., 226 P.2d 750, 
certiorari denied 76 S.Ct. 542, 350 
U.S. 993, 100 L.Ed. 859. 

■Where it appeared that plaintiffs 
had agreed to extension of time to 
answer complaint, motion for de¬ 
fault judgment was denied. 

U.S.—Auler v. Melrose, D.C.IIL, 102 
F.Supp. 28. 

Motion not contemplated by Rules 
Motion for default judgment was 
overruled although defendant’s mo¬ 
tion to stay proceedings was not mo¬ 
tion contemplated by Rules and was 
not defense to complaint, where when 
such motion proved unsuccessful it 
filed a motion for a more definite 
statement. 

U.S.—Parker v. Transcontinental & 
Western Air, D.C.Mo., 4 F.R.D. 
325. 

68. U.S.—Puente v. Spanish Nat. 
State, C.C.A.N.Y., 116 P.2d 43, cer¬ 
tiorari denied 62 S.Ct. 67, 314 U.S. 
627, 86 L.Ed, 604. 

In action against friendly foreign 
sovereign state wherein plaintiff did 
not allege and prove that the state 
consented to be sued, district court 
properly denied default judgment 
against the state which did not en¬ 
ter an appearance. 

U.S.—Puente v. Spanish Nat. State, 
C.C.AN.Y., 116 P.2d 43, certiorari 
denied 62 S.Ct 57, 314 U.S. 627, 86 
L.Ed. 504. 

69. U.S.—Ciccarello v, Jos. Schlitz 
Brewing Co., D.C.W.Va., 1 F.R.D. 
491. 

Consent to several continuances 
and other proceedings may operate 
as waiver. 

U.S.—Ciccarello v. Jos. Schlitz Brew¬ 
ing Co., supra. 

70. D.C.—Briehl v. Dulles, 248 F.2d 
561, 101 U.S.App.D.C. 239, reversed 
on other grounds Kent v. Dulles, 
78 S.Ct 1113, 357 U.S. 116, 2 L.Ed. 
2d 1204. 

Pact that there has been no entry 
of default as called for in Rule 65 
(a), and discussed supra § 1123, will 
not prevent the court from entering 
a default judgment 
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that the courts should not be unduly lenient in over¬ 
looking defendant’s default.However, a default 
judgment should not be entered by reason of any 
technical failure of defendant to plead when it is 
clear that plaintiff has not been prejudiced by such 
failure and the entry of such judgment might work 
a grave in justice,*^2 ^qj- should such judgment be 
entered where defendant’s default is due to excus¬ 
able neglect.'^S 

Where a motion for a default judgment is before 
the court, the court should determine that motion be¬ 
fore granting defendant additional time in which 
to answer, or taking other action.'^^ 

In suits against the United States provided by stat¬ 
ute, a default judgment may be entered against the 
government where it fails to plead or appear.'^^ 

Renewal of motion. Where a motion for a de¬ 
fault judgment has been properly denied, a renewal 
of such motion should be denied where nothing has 
happened since the determination of the original 
motion to give plaintiff a better right to a default 


judgment.*^^ 

Failure to produce documents or other things. 
Under Rule 37 (b) (2) (iii), if a party refuses to 
obey an order made under Rule 34 to produce any 
document or other thing for inspection, the court 
may make an order rendering a judgment by default 
against the disobedient party.Apart from this 
Rule, when a defendant has suppressed or failed 
to produce relevant evidence in his possession which 
he has been ordered to produce, the court may render 
judgment as though by default.'^s 

Failure to attend for deposition or serve answers 
to interrogatories. Under Rule 37 (d) of the Fed¬ 
eral Rules of Civil Procedure, if a party or an offi¬ 
cer or managing agent of a party willfully fails to 
appear before the officer who is to take his deposi¬ 
tion, after being served with a proper notice, or fails 
to serve answers to interrogatories submitted under 
Rule 33, after proper service of such interroga¬ 
tories, the court on motion and notice may enter a 
judgment by default against that party.*^^ Generally 


U.S.—I. C. a V. Smith, D.C.Pa., 82 F. 
Supp. 39. 

71. U.S.—Henry v. Metropolitan Life 
Ins. Co., D.C.Va., 3 F.R.D. 142. 

72. U.S.—Ciccarello v. Jos. Schlitz 
Brewing: Co., D.C.W.Ya., 1 F.R.D. 
491. 

73. U.S.—Ciccarello v. Jos. Schlitz 
Brewing- Co., supra. 

74. U.S.—Louisiana Farmers Pro¬ 
tective Union v. Great Atlantic & 
Pacific Tea Co. of America, D.C. 
Ark., 83 F.Supp. 646. 

Hrroneous action, not prejudicial 
Where plaintiff moved for default 
because defendants failed to defend 
and before determining motion court 
granted time to answer and directed 
that plaintiff produce documents for 
inspection, fact that court should 
have first determined motions for 
default could not be regarded as 
prejudicial even though plaintiff was 
technically entitled to default since 
extra cost incurred in obeying order 
could be taken into consideration on 
final settlement of costs. 

U.S.—^Louisiana Farmers Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 83 F. 
Supp. 646. 

75. U.S.—Rank v, Krug, D.C.Cal., 
142 F.Supp. 1. 

Necessity of presenting evidence sat¬ 
isfactory to court in actions 
against United States see infra 
§ 1128. 

lu view of provisloiL of statute 
waiving sovereign immunity as to 

specified water rights cases, subject¬ 
ing government to judgments and 
decrees “In the same manner and to 
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the same extent as a private individ¬ 
ual under like circumstances," when 
government failed to plead and ap¬ 
pear in a suit within the statute, if 
evidence warranted relief against 
government, default could be entered 
against government. 

U.S.—Rank v. Krug, D.C.Cal., 142 F. 
Supp. 1. 

76. U.S.—^Blanton v. Pacific Mut. 
Life Ins. Co., D.aN.C., 4 F.R.D. 
200, appeal dismissed, C.C.A., 146 
F.2d 725. 

Refusal to set aside order deuyiiig 
motion not error 

Where after effective date of rules 
abolishing demurrer amended com¬ 
plaint was filed, to which defendant 
demurred on ground that it failed to 
state cause of action, and plaintiff’s 
motion to strike demurrer was sus¬ 
tained, but his request for default 
judgment was denied and defendant 
was granted five days to plead with¬ 
in which defendant filed motion for 
judgment on the pleadings on ground 
that amended complaint did not state 
facts on which relief could be grant¬ 
ed, denial of plaintiff’s motion to set 
aside order denying request for de¬ 
fault was not error. 

U.S.—State of Missouri ex rel. and 
to Use of Be Vault v. Fidelity & 
Casualty Co. of New York, C.C.A. 
Mo., 107 F.2d 343. 

77. U.S.—^Bourne, Inc. v. Romero, D. 
C.L*a., 23 F.R.D. 292. 

Impossible for plaintiff to prepare 
Where defendant’s refusal to pro¬ 
duce a document makes it impossible 
for plaintiff to prepare his case, a 
default judgment would be the prop¬ 
er remedy. 


U.S.—Bemat v. Pennsylvania R. Co., 
D.C.Pa., 14 F.R.D. 465. 

78. U.S.—Hammond Packing Compa¬ 
ny V. State of Arkansas, Ark., 29 S. 
Ct. 370, 212 U.S. 322, 53 L.Ed. 530. 

D.C.—Duell V. Duell, C.A.., 178 P.2d 
683, 85 U.S.APP.D.C. 78, 14 A.L.R. 
2d 560. 

79. U.S.—U. S. V. Costello, C.A.N.r., 
222 F.2d 656, certiorari denied 76 
S.Ct. 62, 350 U.S. 847, 100 L.Ed. 
755. 

Hesse v. Brunner, D.C.N.T., 172 
F.Supp. 284—Cohn v. Annunziata, 
D.C.N.T., 27 F.Supp. 805. 

Bourne, Inc. v. Romero, D.C.La., 
23 F.R.D. 292—^Loosley v. Stone, 
D.C.Ill., 15 F.R.D. 373. 

Parties physically present but refus¬ 
ing oath 

Where defendants were physically 
present for taking of their deposi¬ 
tions but they refused to take oath 
in order that they could be exam¬ 
ined properly, defendants’ refusals to 
give oath were tantamount to re¬ 
fusals to make discovery and their 
physical presence did not constitute 
“appearances" in the sense required 
by the Federal Rules of Civil Proce¬ 
dure and plaintiffs were entitled to 
have judgment entered by default. 
U.S.—Bourne, Inc. v. Romero, D.C. 

La,, 23 P.R.D. 292, 

Partner as “managing agent” 

Rule that failure of party’s “man¬ 
aging agent" to appear for taking 
of deposition justifies default against 
the party is adequate to cover non- 
appearance of partner in action 
against partnership. 

U.S.—Gill V. Stoiow, D.C.N.Y., 18 F. 
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speaking*, the granting of such motion is a matter 
resting in the discretion of the court.^® A default 
judgment should not be ordered except on a serious 
showing of willful default,®^ and the court should 
refuse such order if it would not be just.^^ 

Failure of party to appear before master or auditor 
as witness. Under Rule 53, if a party, who has been 
ordered to appear and give evidence before a master 
or auditor, fails to appear or give evidence, without 
adequate excuse, he may be subjected to the conse¬ 
quences provided in Rule 37, which, among other 
things, gives the court authority to render a judg¬ 
ment by default against the disobedient party.^^ 

Judgment on multiple claims. Rule 54 (b), pro¬ 
viding that when more than one claim for relief 
is presented in an action the court may direct 
the entry of a final judgment on one or more but 
less than all of the claims only on the express 
determination that there is no just reason for delay 
and on an express direction for the entry of judg¬ 
ment, and discussed generally, supra § 1110, applies 


to default judgments.^^ 

§ 1127.-Notice of Application 

There is authority for the view that failure to com¬ 
ply with the Rule requiring notice of an application for 
a default judgment renders the Judgment entered a 
nullity, although under some circumstances, at least, 
there is authority to the contrary. 

Under Rule 55 (b) (2) if the party against whom 
judgment by default is sought has appeared in the 
action, he or, if appearing by representative, his 
representative, must be served with written notice 
of the application for judgment at least three days 
prior to the hearing on such application.Failure 
to comply with this requirement may be regarded 
as reversible error, even though at the hearing the 
court hears evidence and makes findings thereon and 
no showing of prejudice to the party entitled to 
notice is shown.S^ While there is authority for the 
view that failure to comply with this requirement 
renders the judgment entered a nullity,under some 
circumstances, as where defendant indicates that he 


R. .D, 508, reversed on other 

grounds, C.A., 240 F'.2d 669. 

80 . U.S.—^U. S. V. Costello, C.A.N.Y., 
222 F.2d 656, certiorari denied 76 

S. Ct. 62, 350 U.S. 847, 100 L.Ed. 
755. 

Default refused 

Where, as modified, interrogatories 
propounded by plaintiffs sought on¬ 
ly information which appeared in 
corporate books of account and rec¬ 
ords of defendant, defendants could 
not excuse its delay merely by as¬ 
serting that preparing answers to 
interrogatories was a “monumental 
job,” and defendants should, in re¬ 
sponse to plaintiffs' motion, have at 
least adduced facts showing what 
had actually been done to secure in¬ 
formation to answer interrogatories; 
and in absence of any such facts, 
defendants' protestations that no 
work could be done by clerical de¬ 
partment because of a strike by de¬ 
fendants’ employees was not persua¬ 
sive; but nevertheless court extend¬ 
ed, for brief period, time for answer¬ 
ing and did not grant judgment by 
default. 

U.S.—^Avon Pub. Co. v. American 
News Co., D.C.N.Y., 19 P.R.D. 105- 

81. U.S.—Gill V. Stolow, C.A.N.Y., 
240 F.2d 669. 

“Willful failure” within Rule is 
any intentional failure as distin¬ 
guished from involuntary noncompli¬ 
ance and no wrongful intent need be 
shown; and where interrogatories 
were addressed to corporate party, 
corporate officer’s intentional refusal 
because of asserted privilege against 
self-incrimination was nevertheless 
“willful.” 

U.S.—^U. S. V. 3963 Bottles, More or 


Less, Enerjol Double Strength, C.A. 
Ill., 265 F.2d 332. 

32. U.S.—U. S. V. Costello, C.A.N.Y., 

222 F.2d 656, certiorari denied 76 
S.Ct. 62, 350 U.S. 847, 100 L Ed. 
755. 

83. D.C.—^Duell v. Duell, D.C., 7 F.R. 
D. 334, reversed on other grounds 
178 P.2d 683, 85 U.S.App.D.C. 78, 14 
A.L.R.2d 560, 

84- U.S.—Massa v. Jiffy Products 
Co., C.A.Cal., 238 F.2d 228. 

85. U.S.—Savoretti v. Rodriguez- 
Jiminez, C.A.Pla., 252 P.2d 290— 
Zaro V. Strauss, C.C.A.Pla., 167 F. 
2d 218. 

Entering default judgment on motion 
and notice for failure to attend for 
deposition or serve answers to in¬ 
terrogatories see supra § 1126. 
Plaintiff as party who “appeared” 
Plaintiff against whom affirmative 
relief was sought by way of coun¬ 
terclaim, cross claim, and prayer for 
affirmative relief in answer was par¬ 
ty who had “appeared in the action” 
within the meaning of the Rule. 

U.S.—Commercial Casualty Ins. Co. 
V. White Line Transfer & Storage 
Co., C.C.A,Iowa, 114 F.2d 946. 
Defendant withdrawing answer and 
asking for relief sought 
In a denaturalization proceeding 
“it would seem extreme to apply 
this rule [referred to in the text] 
in favor of a defendant who has 
withdrawn his answer and asked to 
have his letters of naturalization 
cancelled,” 

U.S.—U. S. ex rel. Knupfer v. Wat¬ 
kins, aaA.N.Y., 169 F.2d 675, 677. 
State statute and Rnle violated 
In proceeding under Pennsylvania 
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statute for Rule to show cause why 
defendant should not bring eject¬ 
ment action against plaintiff, where¬ 
in defendant's motion to dismiss for 
want of jurisdiction was pending at 
time plaintiff's petition for final judg¬ 
ment was filed without notice to de¬ 
fendant, court’s entry of final default 
judgment, without notice, five days 
after order dismissing defendant’s 
motion to dismiss was entered was 
erroneous, in view of fact that stat¬ 
ute had been construed by state 
courts not to permit such practice, 
and by reason of violation of Rule 
55 (b) (2). 

U.S.—^Hoffman v. New Jersey Federa¬ 
tion of Young Men’s and Young 
Women’s Hebrew Ass'ns, C.C.A.Pa., 
106 P.2d 204. 

Motion made before Rule became ef¬ 
fective 

In view of the Federal Rules of 
Civil Procedure, Rule 86, 28 U.S.C.A., 
making the Rules applicable in ac¬ 
tions pending at the time they be¬ 
came effective, the entry of a default 
judgment without notice, after the 
Rule requiring notice became effec¬ 
tive, is improper, notwithstanding 
the motion for the judgment was 
made before the rule went into effect. 
U.S.—^Hoffman v. New Jersey Fed¬ 
eration of Young Men’s and Young 
Women’s Hebrew Ass’ns, C.C.A,Pa., 
106 F.2d 204. 

86 . U.S.—Commercial Casualty Ins. 
Co. V. White Line Transfer & Stor¬ 
age Co., C.C.A.Iowa, 114 F.2d 946. 

87. U.S.—^Ken-Mar Airpark, Inc. v. 
Toth Aircraft & Accessories Co., 
D.C.Mo., 12 F.R.D. 399. 

Collateral attack 

Where defendant appeared by coun- 
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has no defense to the action and does not intend 
to contest the result, such failure may be considered 
merely a procedural defect not rendering the judg¬ 
ment void.SS Where defendant or his attorney has 
actual notice at least three days prior to the hearing, 
it is questionable "whether failure to serve written 
notice will prevent entry of a default judgment.^^ 
In any event, the Rule does not apply where there 
has been no appearance in the action.^o 

§ 1128.-Evidence and Hearing 

In order to obtain a judgment by default, except 
against the United States or an officer or agency there¬ 
of, It IS not essential that evidence be presented to the 
court, but, if in order to enable the court to enter judg¬ 
ment or carry it into effect, it is necessary to take an 
account or determine the amount of damages or to 
establish the truth of any averment by evidence or to 
make any investigation of any other matter, the court 
may conduct such hearings or order such references as 
it deems necessary and proper. 

In order to obtain a judgment by default under 
Rule 55 (b) (2) of the Federal Rules of Civil Proce¬ 
dure it is not essential that evidence be presented to 
the court^i Generally speaking, on a motion for a 
default judgment, the allegations of the complaint 
will be taken as true.^^ More specifically, under 
Rule 8 (d), the allegations of the complaint, other 
than those as to the amount of damages, are ad¬ 
mitted when not denied.^s However, it has been 


stated that no party should be defaulted unless the 
grounds on which such default is authorized are 
clearly and authoritatively established,®'^ and under 
Rule 55 (b) (2), if, in order to enable the court to 
enter judgment or to carry it into effect, it is neces¬ 
sary to take an account or determine the amount 
of damages or to establish the truth of any averment 
*by evidence or to make an investigation of any other 
matter, the court may conduct such hearings or 
order such references as it deems necessary and 
proper and must accord a right of trial by jury to the 
parties when and as required by any statute of the 
United States.®^ 

Generally speaking, the hearing contemplated by 
the Rule is not to be regarded as a trial,but as 
an inquiry before the judge.®However, it has 
been declared that on a hearing on the question of 
damages under the Rule, a defendant, although in 
default, is in court on a hearing limited to the 
question of the amount of damages, to the same ex¬ 
tent that he is in court in a trial on the merits,®^ 
and it has been held that amendments to a pleading 
may be allowed at the hearing as to the relief prayed, 
subject to the right of the defendant, if taken by 
surprise or put to disadvantage, to ask for a con¬ 
tinuance or for time in which to prepare to meet the 
enlarged claim.®® While the court may in its discre- 


sel and filed an answer in action for 
damages wherein plaintiffs had filed 
a jury demand, mere withdrawal of 
counsel did not render unnecessary 
the three-day notice before default 
could be entered, or deprive defend¬ 
ant of right to trial by jury, and en¬ 
try of judgment for exact amount 
demanded by plaintiff in thfi absence 
of plaintiff and defendant and with¬ 
out hearing evidence was a denial of 
due process of law and rendered 
judgment subject to collateral at¬ 
tack. 

U.S.—^Bass V. Hoagland, C.A.Tex., 172 
F.2d 205, certiorari denied 70 S.Ct. 
57, 338 U.S. 816, 94 L.Ed. 494. 

88. U.S.—Rutland Transit Co. v. 
Chicago Tunnel Terminal Co., C.A. 
Ill., 233 F.2d 655—^United States v. 
Borchers, C.C.A.N.Y., 163 F.2d 347 
—U. S. ex rel. Knupfer v. Watkins, 
C.C.A.N.Y., 159 F.2d 675. 

Defendant not intending to contest 
denaturalization 

Error cannot be considered to have 
affected substantial right of defend¬ 
ant in view of defendant's written 
statement that he did not intend to 
contest denaturalization. 

U.S.—^United States v. Borchers, C-C. 
A.N.Y., 163 F.2d 347. 

89. U.S.—I. C. C. v. Smith, B.C.Pa., 
82 F.Supp. 39. 


90 . Beanestlng delay in entry of 
judgment 

Defendants who had not interposed 
answer but had merely requested de¬ 
lays in entry of default judgment 
had not made appearance within pur¬ 
view of Rule requiring three days 
notice of application for default to 
parties who have entered appearance 
U.S.—Rutland Transit Co. v. Chicago 
Tunnel Terminal Co., C.A,I11., 233 
F.2d 655. 

91. U.S.—U. S. V. Borchers, C.C.A. 
N.Y., 163 P.2d 347, certiorari de¬ 
nied 68 S.Ct. 108, three cases, 332 

U. S. 811, 92 L.Ed. 389. 

Discretion not abused 

In action on cross complaint for 
declaration as to invalidity of patent, 
there was no abuse of discretion by 
trial court in entering default judg¬ 
ment declaring patent to be invalid 
without taking further proof, es¬ 
pecially where patentee did not see 
fit to set aside such default judg¬ 
ment. 

U.S.—Massa v. Jiflfy Products Co., C. 
A.Cal., 240 P.2d 702, certiorari de¬ 
nied 77 S.Ct. 825. 353 U.S. 947, 1 L., 
Ed.2d 856. 

92. U.S.—^Massa v. Jiffy Products 
Co., supra—Northwestern Yeast Co. 

V. Broutin, C.C,A.Ohio, 133 F.2d 
628. 


93. U.S.—Perks v. West, D.C.Pa., 84 
F.Supp. 203. 

94. U.S.—State of Missouri ex rel. 
and to Use of De Vault v. Fidelity 
& Casualty Co. of New York, C.C. 
A.Mo., 107 F.2d 343. 

Louisiana Farmers Protective 
Union v. Great Atlantic & Pacific 
Tea Co. of America, D.C.Ark., 83 
F.Supp. 646. 

95. U.S.—Klapprott v. U. S., N.J., 

69 S.Ct. 384, 335 U.S. 601, 336 U.S. 
942, 93 L.Ed. 266, 1099, modified 
on other grounds 69 S.Ct. 398, 336 
U.S. 942, 93 L.Ed. 1099, motion 

denied 69 S.Ct. 877, 336 U.S. 949, 
93 L.Ed 1105. 

Creedon v. Randolph, C.C.A.Pla, 
165 F.2d 918. 

Perks V. West, D.C.Pa., 84 F. 
Supp. 203. 

Truth of allegation sufficiently es¬ 
tablished 

U.S.—*U. S. V. Knox, D.C.Tenn., 79 F. 
Supp, 714. 

96. U.S.—Creedon v. Randolph, C.C. 
A.Fla., 165 F.2d 918. 

97. U.S.—Creedon v. Randolph, su¬ 
pra. 

98. U.S.—Peitzman v. City of Illmo, 
C.C.A.MO., 141 F.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U S. 718, 89 
L.Ed. 577, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 L.Ed. 647. 

99. U.S.—Peitzman v. City of Illmo, 
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tion grant a jury trial on the issue of damages,^ 
defendant has no right to a jury trial on such issue.^ 

Right to relief against United States or agency 
thereof. Under Rule 55 (e) of the Federal Rules 
of Civil Procedure, no judgment by default may 
be entered against the United States or an officer or 
agency thereof unless claimant establishes his claim 
or right to relief by evidence satisfactory to the 
court.3 

§ 1129. Relief Awarded 

A judgment by default must not be different in kind 
from or exceed In amount that prayed for in the de¬ 
mand for judgment, and where the circumstances are 


such that If a default were entered It could be set 
aside, the court may deny a motion therefor on condi¬ 
tion that the defendant file an answer within a specified 
period of time. 

Under Rule 54 (c), a judgment by default must 
not be different in kind from or exceed in amount 
that prayed for in the demand for judgment.^ This 
Rule is apparently a general rule applicable in case 
of a nonappearing defendant in complete default.^ 

Where the circumstances are such that if a default 
were entered it could be set aside, the court may, 
instead of granting a motion to enter a default, over¬ 
rule it on condition that defendant file an answer 
within a specified period of time.® 


C.C.A.Mo., 141 F.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing’ denied 65 S. 
Ct. 112, 323 U.S. 813, 89 L.Ed. 647. 

1. U.S—Gill V. Stolow, D.aisr.Y., 18 
P.R.D. 508, reversed on other 
grounds, C.A., 240 F.2d 669. 

In -view cf defendant’s dilatory tac¬ 
tics, court would not further delay 
proceedings by placing the matter on 
the heavily burdened jury calendar. 
U S.—Gill V. Stolow, supra. 

2. defendant, who had requested a 
jury trial, did not have right to have 
matter of damages referred to a jury 
trial after default. 

U.S.—Gill V. Stolow, supra. 

Prior practice 

Prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure the as¬ 
sessment of damages after default 
judgment, whether by the court or 
by a jury, was according to prac¬ 
tice of state courts. 

U.S.—^Lioewe v. Union Savings Bank 
of Danbury, D.C.Conn., 226 F. 294, 
modified on other grounds, 1916, 
236 P. 444, 149 C.C.A. 496, L.R.A, 
1917B, 938, affirmed Savings Bank 
of Danbury v. Loewe, 37 S.Ct. 172, 
242 U.S. 357, 61 L.Ed. 360—Mid¬ 
land Contracting Co. v. Toledo 
Foundry & Machine Co., C.C.A.I11., 
154 P. 797, S3 C.C.A. 489—Johnson 
V. Bridgeport Deoxidized Bronze 
& Metal Co., C.C.Conn., 125 F. 631. 
Conn.—Raymond v. Danbury & Nor¬ 
walk R. Co., 43 Conn, 596. 

3. U.S.—Rank v. Krug, D.C.Cal., 143 
P.Supp. 1. 

Compliance shown 
Where United States was properly 
added as party defendant during 
course of trial of water rights suit 
commenced against Bureau of Rec¬ 
lamation officials who were represent¬ 
ed by government counsel, and Unit¬ 
ed States did not answer, and timely 
motion for default was made, record 
made to time of joinder of United 
States, and introduced at reopened 
trial after joinder, applied to United 
States when issues and possible de¬ 


fenses remained the same, and in 
view of fact that Attorney General 
of United States could have appeared 
and defended water rights suit 
against United States and Bureau 
of Reclamation officials without 
thereby jeopardizing theory of lack 
of jurisdiction because of sovereign 
immunity, when no answer was filed 
or appearance made on behalf of 
United States inference was that 
record made by government counsel 
on behalf of bureau officials was sat¬ 
isfactory or that no different record 
could be made, and record was bind¬ 
ing on United States on motion 
against it for default. 

U.S.—Rank v. Krug, supra. 

4. U.S.—Evans v. St. Louis Housing 
Authority, 226 F.2d 750, certiorari 
denied 76 S.Ct. 542, 350 U.S. 993, 
100 L.Ed. 859—^National Discount 
Corp. V. O’Mell, C.A.Mich., 194 P.2d 
462—Peitzman v. City of Illmo, 
C.C.A.Mo., 141 P.2d 956, certiorari 
denied 65 S.Ct. 47, 323 U.S. 718, 89 
L.Ed. 577, rehearing denied 65 S.Ct. 
112, 323 U.S. 813, 89 LEd. 647. 
Amendments as to damages at hear¬ 
ing on issue of damages see supra 
§ 1128. 

Rule was well settled even before 
adoption of Rules of Civil Procedure 
that in rendering a default judg¬ 
ment court can only give to plaintiff 
such relief as was proper on face of 
bill. 

U.S.—National Discount Corp. v. 
O'Mell, C^Mich., 194 F.2d 462. 

Nature of cause of action not changed 
by recital 

Where plaintiff alleged both bor¬ 
rowed money with refusal to pay 
and a conversion of mortgaged prop¬ 
erty hy defendant and sought recov¬ 
ery for the removal of the mortgaged 
property by defendant in violation 
of covenants of the mortgage, recital 
in judgment rendered for plaintiff 
that defendant was guilty of conver¬ 
sion was not controlling and did not 
change nature of cause of action as 
disclosed by complaint. 
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U.S.—National Discount Corp. v. 
O'Mell, supra. 

Pro confesso under prior Eguity 
Rules 

(1) Under former Equity Rules 16 
and 29, generally, when decree pro 
confesso was rendered in equity suit, 
plaintiff could not as of course be ac¬ 
corded all relief prayed for, but only 
such as was proper on face of bill, 
and such principle applied equally 
to pro confesso decree on bill for dis¬ 
covery under simplified procedure 
permitted by former Rule 68. 

U.S.—H. Wagner & Adler Co. v. Mali, 
C.C.A.N.Y., 74 F.2d 666. 

(2) In a suit for discovery in aid 
of law action, where most of defend¬ 
ants' answer was stricken and re¬ 
maining defensive matter had already 
been ruled on adversely to defend¬ 
ants on their motion to dismiss, and 
defendants filed no amended answer 
within time fixed and sought no ex¬ 
tension, the bill was treated as stand¬ 
ing pro confesso. The judge could 
in his ^scretion, allow objections to 
interrogatories when the case came 
before him for decree pro confesso, 
and in any event he was bound to 
consider propriety of the interroga¬ 
tories on his own initiative. 

U.S.—H. Wagner & Adler Co. v. Mali, 
supra. 

(3) Court could withhold action 
on motion for final decree against 
nonappearing defendants pending dis¬ 
position of motion of other defend¬ 
ants to dismiss bill, and would dis¬ 
miss bill as to all defendants where 
bill was insufficient 

U.S.—Barnes v. Boyd, D.C.W.Va., 8 
F.Supp. 684, affirmed, C.C.A., 73 F. 
2d 910, certiorari denied 55 S.Ct. 
650, 294 U.S. 723. 79 L.Ed. 1254, re¬ 
hearing denied 56 S.Ct 647, 295 U. 

S. 768, 79 L.Ed. 1708. 

5. U.S.—Peitzman v. City of Illmo, 
141 F.2d 956, certiorari denied 65 
S.Ct 47, 323 U.S. 718, 89 L.Ed. 577. 
rehearing denied 65 S.Ct 112, 323 
U.S. 813, 89 L.Ed. 647. 

6. D.C.—Brown v. Weschler, D.C., 
135 F.Supp, 622, 
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§ 1130. In General 

For good cause shown the court may set aside an 
entry of default, and if a judgment by default has been 
entered, the court may in the exercise of sound discre¬ 
tion set it aside for any of the reasons specified in the 
Rule governing the vacation of Judgments, and the 
court should exercise Its discretion liberally where any 
sound justification exists. 

Under the Federal Rules of Civil Procedure, 
Rule 55 (c), 28 U.S.C.A., for good cause shown the 
court may set aside an entry of default'^ and, if a 
judgment by default has been entered the court may 
likewise, in accordance with Rule 60 (b), set it 
aside.® Rules 55 (c) and 60 (b) should be given a 
liberal construction.^ Under them the setting aside 
of an entry of default^O or a default judgment^^ is a 


matter addressed to the sound discretion of the court, 
and since the relief sought is essentially equitable in 
nature,the court in exercising its discretion may 
and should consider the facts and circumstances of 
the particular case.i^ Likewise, the determination 
of whether good cause exists rests in the soimd dis¬ 
cretion of the courtly governed by the facts and cir¬ 
cumstances of the particular case.i^ 

While it has been stated that the Rules evidently 
make a distinction between what is required to make 
a good case for setting aside a default and what is 
required to set aside a judgment by default,l® good 
cause being sufficient to set aside a default, whereas 
Rule 60 (b) limits relief from default judgments to 
specific grounds and prescribes a time limitation,!'^ 


7. U.S.—Ferraro v. Arthur M. Ros¬ 
enberg Co. of New Haven, Conn., 

C. C.AConn., 156 F.2d 212—State 
of Missouri ex rel, and to Use of 
De Vault v. Fidelity & Casualty 
Co. of New York, C.C.A.Mo., 107 
F.2d 343. 

Nunn V. Reina, D.C.Pa., 21 F.R. 

D. 573—Teal v. King Farms Co., 
D.C.Pa., 18 P.R.D, 447—Ellington 

V. Milne, D.C.N.C., 14 F.R.D. 241— 
Elias V. Pitucci, D.C.Pa., 13 P.R.D. 
600—Elias v. Pitucci, D.C.Pa., 13 
P.R.D. 13—Huntington Cab Co. v. 
American Pidelity & Cas. Co., D.C, 

W. Va., 4 P.R.D. 496. 

8. D.C.—^Erick Rios Bridoux v. East¬ 
ern Air Lines, 214 F.2d 207, 93 U.S. 
App.D.C. 369, certiorari denied 76 
S.Ct. 33, 348 U.S. 821, 99 L.Ed. 647. 

Power independent of statute 
Authority to vacate a judgment 
during the term at which it was en¬ 
tered stems from the common law in¬ 
dependently of statute, and judg¬ 
ments by default are within the Rule 
conferring power on courts to va¬ 
cate their own judgments. 

U.S.—^Assmann v. Fleming, C.C.A. 
Neb., 159 F.2d 332—^Koen v. Beards¬ 
ley, C.C.A.C 0 I 0 ., 63 F.2d 595. 

9. U.S.—Chapman v. Henry A. Dreer, 
Inc., D.C.Pa., 14 F.R.D. 218—Hunt¬ 
ington Cab Co. V. American Fidel¬ 
ity & Cas. Co., D.C.W.Va., 4 P.R.D. 
496. 

D.C.—Barber v. Turberville, 218 F. 

2d 34, 94 U.S.App.D.C. 336. 
Permission for leave to answer 
A defendant in default may apply 
under the Rules referred to in the 
text for permission to answer, and 
the granting of such, permission rests 
in the discretion of the court. 

U.S.—Orange Theatre Corporation v. 
Rayherstz Amusement Corporation, 
C.C.A.N.J., 130 F.2d 186. 

Olsen V. International Supply 
Co., D.CA.laska, 22 F.R.D. 221. 


10. U.S.—McCloskey & Co. v. Eck- 
art, C.C.A.Fla., 164 F.2d 257—Fer¬ 
raro V, Arthur M. Rosenberg Co. of 
New Haven, Conn., C.C.A.Conn., 156 
P.2d 212. 

Alopari V. O’Leary, D.C.Pa., 154 
P.Supp. 78. 

Nunn V. Reina, D.C.Pa., 21 F.R. 
D. 573—^U. S. V. Edge water Dye¬ 
ing & Finishing Co., D.C.Pa., 21 
P.R.D. 304—Teal v. King Farms 
Co., D.C.Pa., 18 F.R.D. 447—El¬ 
lington V. Milne, D.C.N.C., 14 F.R. 
D. 241—Chapman v. Henry A 
Dreer, Inc., D.C.Pa., 14 P.R.D. 218 
—Elias V. Pitucci, D.C.Pa., 13 F.R. 
D. 500. 

11. U.S.—^Hiem v. St. Paul-Mercury 
Indem. Co., C.A.Da., 262 F.2d 626 
—Smith V. Kincaid, C.A.Ohio, 249 
F.2d 243—^Rutland Transit Co. v. 
Chicago Tunnel Terminal Co., C.A. 
Ill., 233 P.2d 655—Duling v. Mark- 
un, C.A.Ind., 231 F.2d 833, certio¬ 
rari denied 77 S.Ct. 96, 352 U.S. 
870, 1 L.Ed.2d 76 and 77 S.Ct, 98, 
352 U.S. 870, 1 L.Ed.2d 77—Tozer 
V. Charles A. Krause Mill. Co., C.A 
Pa., 189 P.2d 242—Jackson v. Hei- 
ser, C.C.A.Cal., Ill F.2d 310. 

Chapman v. Henry A Dreer, Inc., 
D.C.Pa., 14 F.R.D. 218—^Wolfsohn v. 
Raab, D.C.Pa., 11 F.R.D. 254—Itali¬ 
an Cook Oil Corp. v. Charles A 
Krause Mill. Co., D.C.Pa., 10 F.R. 
D. 610—^Ledwith v. Storkan, D.C. 
Neb., 2 P.R.D. 539. 

D.C.—^Erick Rios Bridoux v. Eastern 
Air Lines, 214 P.2d 207, 93 U.S.App. 
D.C. 369, certiorari denied 75 S.Ct. 
33, 348 U.S. 821, 99 L.Ed. 647. 

12. U.S,—^Tozer v. Charles A. Krause 
Mill. Co., C.APa., 189 P.2d 242. 

Chapman v. Henry A. Dreer, Inc., 
D.C.Pa., 14 P.R.D. 218. 

13. U.S.—^Alopari v. O’Leary, D.C. 
Pa., 154 F.Supp. 78. 

Chapman v. Henry A Dreer, Inc., 
D.C.Pa., 14 F.R.D. 218—Elias v. 
Pitucci, D.C.Pa., 13 F.R.D. 500. 
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14. U.S.—Ferraro v. Arthur M. Ros¬ 
enberg Co. of New Haven, Conn., 

C. C.A.Conn., 156 F.2d 212. 

Elias V. Pitucci, D.C.Pa., 13 F.R. 

D. 13. 

15. U.S.—Elias V. Pitucci, supra. 
Ghood cause shown 

In action for damages caused by 
collision of plaintiff’s automobile 
with rear of automobile operated by 
one of defendants, facts that default 
entered against such defendant was 
caused by mistake of his former 
counsel in believing that no answer 
was required, that his subsequent 
counsel, on learning of mistake, act¬ 
ed promptly to cure matter by mov¬ 
ing to set aside default, and that 
he had meritorious defense, as shown 
by allegations of complaint that oth¬ 
er defendants’ automobiles ahead of 
moving defendant’s automobile were 
abruptly halted without proper warn¬ 
ing, showed good cause for setting 
aside default. 

U.S.—Elias V. Pitucci, supra. 

Good cause not shown 
Where plaintiff’s attorney repeat¬ 
edly offered to extend time for filing 
of answer, advised of intention to 
apply for default, and indicated will¬ 
ingness to have default set aside if 
answer be promptly filed, and de¬ 
fendant took no action until some 
three years later, the default was 
willful and intentional, and there 
was not “good cause” for setting 
aside entry of default. 

D.C.—^Draisner v. Liss Realty Co., 
211 P.2d 808, 94 U.S.APP.D.C. 63, 
certiorari denied 76 S.Ct. 115, 348 
U.S. 877, 99 L.Ed. 690. 

16. U.S.—Teal v. King Farms Co., 
D.aPa., 18 F.R.D. 447. 

17. U.S.—^Nunn v. Reina, D.C.Pa., 21 
F.B.D. 573—Teal v. King Farms 
Co., D.C.Pa., 18 P.R.D. 447. 

Time for application see infra § 1133. 
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this distinction is not always observed and Rule 60 
(b) has been relied on as affording grounds for 
setting aside a default.^S Thus, it has been held that 
under Rule 60 (b) (1) the court may in the exercise 
of its discretion set aside a default^^ as well as a 
judgment by default,by reason of ‘"mistake, inad¬ 
vertence, surprise or excusable neglect”. The quoted 
language of the Rule has been construed to mean 
that the mistake, inadvertence, or surprise, as well 
as neglect, must be excusable in order to give the 
court power to act.^^ 

While the courts have shown some reluctance to 
attribute to a party the error of his counsel,^^ as 


a general rule the negligence of counsel will be im¬ 
puted to the client,23 and a client who is personally 
free of fault and has acted diligently may be barred 
from having a default judgment set aside because 
of the neglect or inadvertence of his counsel unless 
it is excusable under the circumstances.^'^ The cir¬ 
cumstances which will excuse an act or omission of 
counsel include continuous preoccupation with the 
trial of a distracting first degree murder case, re¬ 
liance on assurance by the court or a clerk thereof or 
opposing counsel as to the time of trial, failure to 
reach the place of trial in consequence of casualties 
in traffic, unanticipated summons to the bedside of a 
dying relative, and other like incidents.25 Where 


18. U.S.—^Ellington v. Milne, D.C.N. 
C„ 14 E.R.D. 241. 

19. U.S.—Ellington v. Milne, supra. 

Carelessness of employee 

Where service was made on prin¬ 
cipal defendant, but insurer obligat¬ 
ed by contract to defend was not 
given any opportunity to defend be¬ 
cause no officer or agent charged 
with the duty of defending actions 
knew of the existence of the suit un¬ 
til after judgment, although notice 
of suit was mailed to insurer and 
some employee of insurer must have 
had notice, circumstances required 
that relief be given on finding of 
^‘mistake, inadvertence, surprise or 
excusable neglect,” the carelessness 
or indifference of the unknown em¬ 
ployee not being attributable to an 
officer or agent entrusted with the 
duty of handling litigation. 

U.S.—^Ellington v. Milne, supra. 

20. U.S.—^Rooks V. American Brass 
Co., C.AMich., 263 F.2d 163-~Wil- 
liams V. Blitz, C.A.S.C., 226 F.2d 
463—Fleming v. Huebsch Laundry 
Corp., aC.A.Wis., 159 F.2d 581. 

Federal Enterprises v. Frank All- 
britten Motors, D.C.Mo., 16 F.R.D. 
109—^Woods V. Severson, D.C.Neb., 
9 F,!R.D. 84—^Huntington Cab Co. 
V. American Fidelity & Cas. Co., 
D.C.W.Va., 4 F.B.D. 496—U, S. for 
Use of Kantor Bros. v. Mutual 
Const. Corporation, D.C.Pa., 3 F.R. 
T>. 227—Ledwith v. Storkan, D.C. 
Neb., 2 P.R.D. 539. 

D.C.—Barber v. Turberville, 218 P.2d 
34, 94 U.S.App.D.C. 335. 
‘^Inadvertence” and “neglect” com¬ 
pared 

With respect to right to set aside 
default judgment on ground of “in¬ 
advertence” or “neglect,” the quoted 
words are not precisely identical in 
their connotations, but they are often 
classified as synonymous and are 
frequently employed Interchangeably 
in applying the tests prescribed by 
Federal Rules of Civil Procedure. 
U.S.—Ledwith v. Storkan, D.C.Neb., 
2 F.R.D. 539. j 


Tailure of attorney to file an an¬ 
swer in behalf of defendants does 
not involve either “mistake” or “sur¬ 
prise” and setting aside of default 
judgment should be granted if at all 
only on ground of “inadvertence” or 
“excusable neglect.” 

U.S.—Ledwith v. Storkan, supra. 

Defendant ill and tn bed 

Fact that defendant against whom 
default judgment had been entered 
had been ill and in bed for several 
days prior to and at time default 
judgment was entered, and that such 
illness prevented his appearance in 
court, was such “excusable negli¬ 
gence” as to entitle such defendant 
to an order setting aside the default 
judgment. 

U.S.—Ken-Mar Airpark, Inc. v. Toth 
Aircraft & Accessories Co., D.C. 
Mo., 12 F.R.D. 399. 

Beliance on codefendant excusable 

Where defendant, moving to have 
default judgment vacated, believed 
that representatives of another de¬ 
fendant had arranged for counsel to 
represent moving defendant and that 
it learned for first time that it was 
not being represented by counsel 
after judgment had been taken 
against it for want of appearance 
and answer, neglect on part of mov¬ 
ing defendant was excusable. 

U.S.—Standard Grate Bar Co. v. De¬ 
fense Plant Corporation, D.C.Pa., 
3 F.R.D. 371. 

Excusable neglect not shown 
U.S.—Italian Cook Oil Corp. v. 
Charles A. Krause Mill. Co., D.C. 
Pa., 10 P.R.D. 510. 

21. U.S.—Teal v. King Farms Co., 
D.C.Pa., 18 P.R.D. 447. 

Neglect or inadvertence must be ex¬ 
cusable 

(1) “Neglect” or “inadvertence” 
must be excusable and real, and 
practical grounds for excuse must 
be factually shown in support of mo¬ 
tion to set aside judgment. 

U.S.—Ledwith v. Storkan, D.C.Neb., 
2 P.R.D. 639. 


(2) Showing of mere carelessness 
or negligence does not constitute ei¬ 
ther inadvertence or excusable neg¬ 
lect sufficient to warrant vacation 
of default judgment. 

U.S.—Federal Enterprises v. Prank 
Allbritten Motors, D.C.Mo., 16 P.R. 
D. 109. 

A disturbing and distracting event 
may render an error or neglect ex¬ 
cusable. 

U.S.—Rooks V. American Brass Co., 
C.A.Mich., 263 P.2d 166. 

22. U.S.—^Wolfsohn v. Raab, D.C. 
Pa., 11 F.R.D. 254. 

D.C.—Barber v. Turberville, 218 P.2d 
34, 94 U.S.APP.D.C. 335. 

Party’s neglect excusable 

Where defendant in suit for aliena¬ 
tion of affections and criminal con¬ 
versation delivered complaint to at¬ 
torney who was representing plain¬ 
tiff’s husband in negotiations for 
settlement of maintenance suit 
brought by plaintiff, and who inad¬ 
vertently failed to file answer to 
complaint, it was not unreasonable 
for defendant to assume that settle¬ 
ment negotiations also related to 
the suits against her, and neglect 
was excusable, defendant was enti¬ 
tled to have default set aside. 

D.C.—^Barber v. Turberville, supra. 

23. U.S.—^Minneapolis Brewing Co. 
V. Merritt, D.C.N.D., 143 F.Supp. 
146. 

Ledwith v. Storkan, D.C.Neb., 2 
F.R.D. 539. 

State decisions on imputed negli¬ 
gence of attorney 

While state court decisions as to 
whether the negligence of an attor¬ 
ney is to be regarded as that of the 
client are not controlling in a consid¬ 
eration of Rule 60 (b), they are in¬ 
structive. 

U.S.—^Ledwith v. Storkan, supra. 

24. U.S.—Minneapolis Brewing Co. 
V. Merritt, D.C.N.D., 143 F.Supp. 
146. 

Ledwith v. Storkan, D.C.Neb., 2 
F.R.D. 539. 

25« U.S.—Ledwith v. Storkan, supra. 
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the distinction between setting aside a default and a default judgment could be set aside only when 

a default judgment is observed, it has been held that attributable to a party’s mistake, inadvertence, sur- 

inadvertence, or the like, may constitute good cause prise or excusable neglect,and various other 

for setting aside a default, even though it may not grounds were held insufficient to authorize vacation 

be strictly excusable.26 of a default judgmental 

In any case, there is no doubt that the court may In keeping with the fundamental principle that the 
in the exercise of a sound discretion, for any of the object of legal procedures is the determination of 

reasons stated in Rule 60 (b), vacate a default judg- issues on their merits instead of on refinements of 

ment,27 and these reasons, in addition to those pre- procedure,^^ court should exercise its discretion 
viously stated, include the fact that the judgment is liberally where any sound justification exists,^^ es- 

void,28 and, in addition to other specific reasons, pecially if it is manifest that no intervening rights 

any other reason justifying relief from the judg- have attached in reliance on the judgment and no 

ment.29 Under Rule 60 (b) as originally adopted actual injustice will ensue,^4 yet, the discretion of the 


Counsel eng‘ag*ed as special assistant 
in prosecution 

A motion to open default judg¬ 
ment and for leave to file answer, 
counterclaim and cross claim on 
ground of corporate defendant’s coun¬ 
sel’s negligence, occasioned by his 
engagement in prosecution of case 
for United States as special assistant 
to attorney general, after delivery 
of summons and complaint to such 
counsel at defendant’s principal office, 
as set forth in counsel’s affidavit, 
held to show that default was not 
willful, but result of counsel’s ex¬ 
cusable neglect, so as to entitle de¬ 
fendant to relief prayed. 

U.S—U. S. for Use of Kantor Bros. 
V. Mutual Const. Corporation, D.C. 
Pa., 3 F.R.D. 227. 

Taking over practice of former at¬ 
torney 

Default occurring as a result of 
attorney taking over practice of 
former attorney of party held ex¬ 
cusable under circumstances. 

U.S.—Minneapolis Brewing Co. v. 
Merritt, D.C.N.D., 143 F.Supp. 146. 

26. U.S.—Teal v. King Farms Co., D. 

C. Pa., 18 F.R.D. 447. 

Attomey^s honest mistake as to 
req.uirements of Pederal Rules and 
necessity of filing answer to avoid 
entry of default and other circum¬ 
stances held to warrant setting aside 
default. 

U.S.—Nunn v. Reina, D.C.Pa., 21 F.R. 

D. 573. 

27. U.S.—^Federal Enterprises v. 
Frank Allbritten Motors, D.C.Mo., 
16 F.R.D. 109. 

28. U.S.—Hicklin v. Edwards, C.A. 
Mo., 226 F.2d 410. 

U. S. V. Williams, D.C.Ark., 109 
F.Supp. 456. 

29. U.S.—Rooks V. American Brass 
Co., C.AMich., 263 F.2d 166—U. S. 
V. Backofen, aAN.J., 176 F.2d 
263. 

U. S. V. Williams, D.C.Ark., 109 
F.Supp. 456. 

Federal Enterprises v. Frank All¬ 
britten Motors, D.C.Mo., 16 F.R.D. 


109—Ellington v. Milne, D.C.N.C., 
14 FRD. 241—Fleming v. Mante, 
D.C.Ohio. 10 P.RD. 391. 

D.C.—Erick Rios Bridoux v. Eastern 
Air Lines, 214 F.2d 207, 93 U.S. 
App.D.C. 369, certiorari denied 75 
S.Ct. 33, 348 U.S. 821, 99 L.Ed. 647. 
To accomplish justice 

“Other reason’’ clause referred to 
in the text vests power in courts 
adequate to enable them to vacate 
judgments whenever such action is 
appropriate to accomplish justice. 
U.S—Klapprott v. U. S , N.J., 69 S.Ct. 
384, 390, 335 U.S. 601, 93 L Ed. 266, 
motion denied 69 S Ct. 877, 336 U. 
S. 949, 93 L.Ed. 1105. 

Patapoff V. Vollstedt’s Inc., C.A. 
Or,, 267 F.2d 863. 

Treble damages based ou guess 
Default judgment for treble dam¬ 
ages under price control act based 
on guess as to amount of overcharges 
was unconscionable, and placed case 
within purview of “other reason” 
provision of the Rule. 

U.S—U. S. V. Miller, D.C.Pa., 9 F.R. 
D. 506. 

30. U.S.—^Ledwith v. Storkan, D.C. 
Neb., 2 F.R.D. 539. 

31. Particular grounds insufflcieut 

Alleged fact that default judg¬ 
ment was prematurely entered and 
was otherwise erroneous, that com¬ 
plaint did not state cause of action 
and was otherwise defective, and 
that complaint showed on its face 
that the action was barred, were 
matters which might have been urged 
as defenses or if the judgment had 
been appealed from as grounds for 
reversal, but were not grounds on 
which, without more, the court ren¬ 
dering the judgment could properly 
vacate it, 

U.S.—^Jackson v. Heiser, C.C.A,Cal., 
Ill F.2d 310. 

32. U.S.—^Federal Enterprises v 
Frank AJlbritten Motors, D.C.Mo., 
16 F.R.D. 109. 

D.C.—Erick Rios Bridoux v. Eastern 
Air Lines, 214 F.2d 207, 93 App. 
D.C. 369, certiorari denied 75 S.Ct. 
33, 348 U.S. 821, 99 L.Ed. 647. 
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33. TJ.S.—Gill V. Stolow, C.A.N.T., 
240 F.2d 669—Tozer v. Charles A. 
Krause Mill. Co., C.A.Pa., 189 F.2d 
242. 

U. S. V. Williams, D.C.Ark., 109 
F.Supp. 456. 

Federal Enterprises v. Frank All¬ 
britten Motors, D C.Mo., 16 F.R.D. 
109—Huntington Cab Co, v. Amer¬ 
ican Fidelity & Cas. Co., D.C.W Va., 
4 F.R.D. 496—Ledwith v. Storkan, 
D.C.Neb, 2 F.R.D. 539. 

D.C.—Erick Rios Bridoux v. Eastern 
Air Lines, 214 F 2d 207, 93 U.S. 
App.D.C. 369, certiorari denied 75 
S.Ct. 33, 348 U.S. 821, 99 L.Ed. 647. 

Manos v. Fickenscher, Mun.App., 
62 A.2d 791. 

Any doubt sh'ould be resolved in 
favor of petition to set aside judg¬ 
ment so that cases may be decided 
on their merits. 

U.S.—Tozer v. Charles A. Krause 
Mill. Co., C.A.Pa., 189 F.2d 242. 

Alopari v. O’Leary, D.C.Pa,, 154 
F.Supp. 78. 

Chapman v. Henry A. Dreer, Inc., 
D.C.Pa., 14 F.R.D. 218—Hunting- 
ton Cab Co. v. American Fidelity & 
Cas. Co., D.C.W.Va., 4 F.R.D. 496— 
Standard Grate Bar Co. v. Defense 
Plant Corporation, D.C.Pa., 3 F.R.D. 
371. 

Only after a careful study of all 

the relevant considerations should 
courts refuse to open default judg¬ 
ments. 

U.S.—Patapoff V. Vollstedt’s Inc., C. 
A.Or., 267 F.2d 863—Tozer v. 
Charles A. Krause Mill. Co., C.A. 
Pa., 189 F.2d 242. 

34. U.S.—Tozer v. Charles A. Krause 
Mill. Co., supra. 

Wolfsohn V. Raab, D.C.Pa., 11 F. 
R.D. 254—Ledwith v. Storkan, D.C, 
Neb., 2 F.R.D. 539. 

Prejudice to plaintiff 

On a motion to set aside a default 
judgment it is proper for the court 
to consider whether any prejudice 
would result to plaintiff. 

U.S.—Tozer v. Charles A. Krause 
Mill. Co., C.A.Pa., 189 F.2d 242. 

Chapman v. Henry A. Dreer, Inc., 
D.C.Pa., 14 F.R.D. 218, 
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court is not absolute,and may not be exercised 
arbitrarily or capriciously,^® or as a courtesy or 
favor to the losing party,or without an adequate 
showing of a legal ground therefor,or an excuse 
for the default.39 Generally speaking, the setting 
aside of a default and the judgment based thereon 
depends on a showing of why the person against 
whom the judgment was taken did not make the de¬ 
fense or comply with the Rules in making defense 
and not on the merits of the controversy.^® 

A default judgment may be set aside when en¬ 
tered in violation of the Rule governing the entry 


of default judgments,more specifically, that provi¬ 
sion of Rule 55 (b) (2) that provides that no judg¬ 
ment by default shall be entered against an infant or 
incompetent person unless represented in the action 
by a general guardian, committee, conservator, or 
other such representative who has appeared there¬ 
in,^ 2 or that providing for service of written notice 
of application for a default judgment on a party 
who has appeared.43 A default judgment may also 
be set aside in a proper case on the ground of de¬ 
fects in the service of process rendering the judg¬ 
ment voidable^^ or void,^® unless the defect is cured 


Court should Tbe lilberal iu its de- 
tenniuatiou of what is a good excuse 
where there are no intervening equi¬ 
ties to the end that the final disposi¬ 
tion may he according to the merits. 
U.S.—Ellington v. Milne, D.C.N.C., 14 
P.R.D. 241. 

35- U.S.—Federal Enterprises v. 

Frank Allbritten Motors, D.C.Mo., 
16 P.R.D. 109. 

A party’s right to relief is not ab¬ 
solute even when he makes the show¬ 
ing required by the Rules. 

U.S.—Ledwith v, Storkan, D.C.Neb., 
2 P.R.D. 539. 

36. U.S.—Morrissey v. Crabtree, D. 
C.N.C., 143 P.Supp. 105. 

Federal Enterprises v. Prank All¬ 
britten Motors, D.C.Mo., 16 P.R.D. 
109—Ledwith v. Storkan, D.C.Neb., 
2 P.R.D. 539. 

37. U.S.—^Ledwith Y. Storkan, supra. 

38- U.S.—Jackson v. Heiser, C.C.A. 
Cal., Ill F.2d 310. 

Federal Enterprises v. Frank All¬ 
britten Motors, D.C.Mo., 16 F.R,D. 
109—^Ledwith v, Storkan, D.C.Neb., 
2 F.R.D. 539. 

One making a motion to open a de¬ 
fault must show an adequate basis 
for the motion. 

U.S.—^Ferraro v. Arthur M. Rosen¬ 
berg Co. of New Haven, Conn., C.C. 
A.Conn., 156 P.2d 212. 

Xfnder former practice 
U.S.—Clifton V. Tomb, C.C.A.W.Va., 
21 F.2d 893. 

39- U.S.—^Bowles v. Branick, D.C. 
Mo., 66 F.Supp. 657. 

Federal Enterprises v. Prank All¬ 
britten Motors, D.C.Mo., 16 F.R,D. 
109—Ellington v. Milne, D.C.N.C., 
14 P.R.D. 241. 

40. U.S.—^U. S. V. Knox, D.C.Tenn., 
79 F.Supp. 714. 

Xaatter going to merits 

In action by United States to re¬ 
cover money in bank which was al¬ 
legedly the proceeds of sale of stolen 
property belonging to United States, 
defendant’s contention that money in 
bank was not proceeds of sale of such 
property went to merits of contro- 


I versy and was no reason for setting 
aside default judgment. 

U.S.—^U. S. V. Knox, supra. 

Defendant in prison 

Setting aside a default and judg¬ 
ment thereon would not be justified 
on ground that defendant was an in¬ 
mate in a prison when default and 
final judgment were made, in absence 
of showing that there was some rea¬ 
son why defendant did not make de¬ 
fense within required time. 

U.S.—^U. S. V. Knox, supra. 

41. U.S.—^Zaro v. Strauss, C.C.A.Pla., 
167 F.2d 218. 

42. U.S.—^Zaro v. Strauss, supra. 

43. U.S,—^Zaro v. Strauss, supra. 
Ken-Mar Airparlc, Inc. v. Toth 

Aircraft & Accessories Co., D.C. 
Mo., 12 F.R.D. 399. 
railure to set aside error 
Failure to set aside judgment by 
default which had been entered with¬ 
out notice required by Rule was er¬ 
ror. 

U.S.—Savoretti v. Rodriguez-Jiminez, 
C.A.Fla., 252 P.2d 290. 

44. U.S.—^Zaro v. Strauss, C.C.A. 
Fla., 167 F.2d 218. 

Xiimited jurisdictiozi of incompetent 
Default judgment against insane 
nonresident defendant personally 
served, but not as required by state 
statute or Federal Rule pertaining to 
incompetents, was not null as ren¬ 
dered entirely without jurisdiction, 
but was voidable upon showing that 
defendant had meritorious defense 
and was not properly represented by 
j guardian or guardian ad litem. 

U.S.—Zaro v. Strauss, supra. 
Judgment not subject to collateral 
attack 

A motion to CLuash service of proc¬ 
ess and vacate a default judgment 
filed after the time for appeal has 
expired must be considered under the 
principles applicable to a collateral 
attack and can succeed only if de¬ 
fect in service of process rendered 
judgment void for lack of jurisdic¬ 
tion apparent on the face of the rec¬ 
ord, and affidavit, stating that af¬ 
fiant and plaintiffs’ attorneys made 
diligent search for defendant and In- I 
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quiries of every person from whom 
they could expect information as to 
defendant’s whereabouts, and refer¬ 
ring to United States marshal’s re¬ 
turn, wherein three deputy marshals 
certified that they were unable to find 
defendant after diligent search, al¬ 
though containing some statements 
based on hearsay, and subject to di¬ 
rect attack, did not justify vacation 
of judgment under principles appli¬ 
cable to collateral attack. 

U.S.—Butler v. McKey, C.C.A.Cal., 138 
P.2d 373, certiorari denied 64 S.Ct. 
636, 321 U.S. 780, 88 L.Ed. 1073. 
Defect iu proof of service uot ground 
for setting aside 

Where proper officer of defendant 
corporation was in fact served, al¬ 
though proof of service recited serv¬ 
ice on “owner” of corporation and 
was thus defective, the defect was 
amendable, and since the facts stated 
in the proof of service are not con¬ 
clusive and since failure to make 
proof of service does not affect the 
validity of the service, the ground 
of improper service was not avail¬ 
able as the basis for a motion to va¬ 
cate the judgment. 

U.S.—^M. Lowenstein & Sons v. Amer¬ 
ican Underwear Mfg. Co,, D.C.Pa., 
11 F.R.D. 172. 

45. U.S.—^Jones v. Watts, C.C.A. 
Tex., 142 F.2d 675, 163 A.L.R. 240, 
certiorari denied 65 S.Ct. 310, 323 
U.S. 787, 89 L.Ed. 628. 

Defendant not served contrary to re¬ 
turn 

Default judgment was subject to 
attack by motion to set aside judg¬ 
ment as void, grounded on allega¬ 
tion that, contrary to officer’s return, 
defendant-movant had not been 
served with notice. 

U.S.—^Hicklin v, Edwards, C.A.Mo., 
226 F.2d 410. 

Notice not properly published 

In procedure for forfeiture of war 
materials sought to be transported 
without a license, where the notice 
was not published in accordance with 
order, requiring publication not less 
than fourteen days from return date, 
the service of notice was inadequate 
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by defendant submitting himself to the jurisdiction 
of the court.^6 However, the fact that a state court 
judgment sued on in a federal court is void for in¬ 
valid service of process has been held not to be 
a valid reason for setting aside a default judgment 
in the federal action, at least, under some circum¬ 
stances.^'^ 

Defendant not in default. A judgment entered 
as on default when defendant is not in default will be 
set aside as a matter of law.'^s 

Former practice. Under the former practice the 
setting aside of a default judgment or decree pro 
confesso rested in the discretion of the court.^9 The 
discretionary power of a federal court over its orders 
and judgments was not affected by the Conformity 
Act,^o although it was held proper to follow the 
state practice with respect to setting aside a judg¬ 


ment on the ground of fraud, mistake, inadvertence, 
surprise, excusable neglect, unavoidable casualty, or 
misfortune preventing the party from appearing or 
defending.5^ It was asserted that the federal courts 
should conform to state practice with respect to the 
opening of default judgments or decrees,but later 
cases held that the state practice need not be con¬ 
formed to in this respect.^3 Under former practice, 
a district court could not set aside or alter its final 
judgment after the expiration of the term at which 
it was entered unless the proceeding for that purpose 
was begun during that term,^^ except as to clerical' 
errors,although a writ of scire facias or declara¬ 
tion showed that the entry of the judgment was 
erroneous.^^ The ending of the term, however, did 
not affect pending cases, and until final judgment 
the court could reconsider the question and, in the 
exercise of its discretion, change or vacate its deci- 


to support judgment of forfeiture by 
default. 

U.S.—Reynal v. U. S., C.C.A^Tex., 153 
F.2d 929. 

46. U.S.—Jackson v. Heiser, C.C.A. 
Cal., Ill F.2d 310. 

47. Action, based on. judgment and 
arbitration award 

Where action in federal court was 
based on state court judgment and 
arbitration award, even though judg¬ 
ment was void for invalid service of 
process, that would not be a valid 
reason for setting aside default judg¬ 
ment where defendant made no at¬ 
tempt to show any reason for fail¬ 
ure to defend, other than his belief 
judgment was void, and there was no 
proof or indication of invalidity of 
arbitration award. 

U.S.—^M. Lowenstein & Sons v. Amer¬ 
ican Underwear Mfg. Co., D.C.Pa., 
11 F.R.D. 172. 

48. Answer mailed before due 

If answer was mailed to the clerk 
of court before it was due, default 
judgment entered on failure of de¬ 
fendants to file answer before date it 
was due, would have to be set aside 
as a matter of law in view of Rule 6 
(b) which provides that service by 
mail is complete on mailing, 

U.S.—Williams v. Blitz, CA..S.C., 226 
F.2d 463. 

49. U.S.—Security Trust & Savings 
Bank of San Diego v. Walsh, C.C. 
A.Cal., 91 F.2d 481—Clifton v. 
Tomb, C.C.A.W.Va., 21 F.2d 893— 
Mitchell V. U. S.,. C.C.A.Fla., 13 F. 
2d 124, certiorari denied 47 S.Ct. 
96, 273 U.S. 639, 693, 71 L.Ed. 843. 
A few days’ delay la answering 

cross bill of interpleader, caused by 
attorney’s mistake as to applicable 
Rule limiting time for answering, 
and not resulting in greater preju¬ 
dice than would be compensated by 


imposition of costs, was excusable 
neglect requiring decree pro confesso 
entered as a result thereof to be set 
aside, where meritorious defense ex¬ 
isted. 

U.S.—Security Trust & Savings Bank 
of San Diego v. Walsh, C.C.A.Cal., 
91 F.2d 481. 

Refusal error under Equity Buies 
Refusal to vacate a default decree 
as against one of two defendants 
who has filed a separate answer is 
error, under Equity Rules, Rule 29, 
where in such answer he denied a 
charge of fraud and lack of consid¬ 
eration, and was therefore entitled 
to his day in court and to trial of 
the issue raised by his answer. 
D.C.—Cockrell v. Fillah, 60 F.2d 600, 
60 App.D.C. 210. 

50. U.S.—^Associated Mfrs. Corpora¬ 
tion of America v. De Jong, C.C.A, 
Iowa, 64 F.2d 64—Bache v. Moe, 
D.C.Ohio, 33 F.2d 976. 

25 C.J. p 823 note 34. 

51. U.S.—Marion County Court, W. 
Va. V. Ridge, C.C.A.W.Va., 13 F.2d 
969. 

25 C.J. p 823 note 35. 

52. U.S.—Brown v. Philadelphia, W. 
& B. R. Co., C.C.Del., 9 F. 183. 

Republic Ins. Co. v, Williams, C. 
C.Wis., 20 P.Cas.No.11,707, 3 Biss. 
370. 

53. U.S.—^Austin v. Riley, C.C.Iowa, 
65 F, 833. 

Tryon v. Pennsylvania R. Co., D. 
C.]sr.j., 213 F. 49. 

54. U.S.—Wayne United Gas Co. v. 
Owens-Illinois Glass Co., W.Va., 67 
S.Ct. 382, 300 U.S. 131, 81 L.Ed. 
657. 

Maryland Casualty Co, v. Cox, 
C.C.A.Tenn., 104 F.2d 354—Koen v. 
Beardsley, C.C.A.C 0 I 0 ., 63 P.2d 595 
—^^Vest Disinfecting Co. v. Rosen¬ 
thal, C.C.A.Pa., 56 F.2d 320, certio¬ 
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rari denied Rosenthal v. West Dis¬ 
infecting Co., 53 S.Ct. 12, 287 U.S. 
608, 77 L.Ed. 529—Krentler-Arnold 
Hinge Last Co. v. Leman, C.C.A. 
Mass., 50 P.2d 699, reversed in part 
on other grounds Leman v. Hrent- 
ler-Amold Hinge Last Co., 52 S.Ct. 
238, 284 U.S. 448, 76 L.Ed. 389— 
Marion County Court, W.Va., v. 
Ridge, C.C.A.W.Va., 13 F.2d 969. 

Talbot V. Quaker State Oil Re¬ 
fining Co., D.C.Pa., 28 F.Supp. 544, 
affirmed, C.C.A., 104 P.2d 967—Illi¬ 
nois Printing Co. v. Electric Shovel 
Coal Corporation, D.C.IIl., 20 F. 
Supp. 181—^Adamos v. New York 
Life Ins. Co., D.C.Pa., 5 F.Supp. 
1019, afiirmed, C.C.A., 71 F.2d 997, 
reversed on other grounds 55 S.Ct 
315, 293 U.S. 386, 79 L.Ed. 444. 

Bayley & Sons v. Morgan, D.C.N. 
Y., 267 F. 858—Loewe v. Union 
Savings Bank, D.C.Conn., 222 F. 
342—U. S. V. One Trunk Contain¬ 
ing Fourteen Pieces of Embroidery, 
D.C.N.Y., 155 F. 651. 

25 C.J. p 823 note 38—34 C.J. p 321 
note 82, p 322 note 86 [a]—35 C.J. 
p 267 note 36 [aj. 

Time of application under present 
Rules see infra § 1133. 

Same rule applied in. equity as in 
law 

U.S.—Krentler-Arnold Hinge Last 
Co. V. Leman, C.G.A.Mass., 50 P.2d 
699, reversed in part on other 
grounds Leman v. Krentler-Am old 
Hinge Last Co., 52 S.Ct. 238, 284 
U.S. 448, 76 L.Ed. 389. 

55. U.S.—Krentler-Amold Hinge 
Last Co. V. Leman, C.C.A.Mass., 50 
F.2d 699, reversed in part on oth¬ 
er grounds Leman v. Krentler- 
Amold Hinge Last Co., 52 S.Ct 
238, 284 U.S. 448, 76 L.Ed. 389. 

56. U.S.—Talbot v. Quaker State Oil 
Refining Co., D.C.Pa., 28 F.Supp. 
544, affirmed, C.C.A., 104 F.2d 967. 
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sion.^^ Prior to the adoption of Rule 71 A of the 
Federal Rules of Civil Procedure the opening of a 
default in a condemnation proceeding in a federal 
court, was controlled by the statutes of the state in 
which the property was situated.58 

§ 113L Meritorious Defense 

As a general rule, a default or a default judgment 
will not be set aside at the instance of the defendant 
unless he makes a showing of a meritorious defense. 

The existence of a meritorious defense is an im¬ 
portant consideration in determining whether or not 
a defaults^ or a default judgment^® entered against 
defendant should be set aside. As a general rule, a 
defaults^ or a default judgment^^ will not be set 


35B c. J. s. 

aside at the instance of defendant unless he makes 
a showing of a meritorious defense. Indeed, setting 
aside a default judgment without such showing will 
generally be regarded as an abuse of discretion.^^ 
However, no showing of a meritorious defense is 
necessary to support a motion to vacate a void judg¬ 
ment by default.64 

Where a showing of a meritorious defense is 
made, the court will ordinarily vacate a default judg¬ 
ment unless there are other circumstances present 
militating against such action.^5 

§ 1132. Proceedings 

The proper procedure for setting aside a default or 


67. U.S.—Saveli v. Southern Ry. Co., 

C. C.A.Oa., 93 F.2d 377, 114 A.L.R. 
1261. 

Illinois Printing' Co. v. Electric 
Shovel Coal Corporation, D.C.Ill., 
20 P.Supp. 181. 

Le Sueur v. Manufacturers’ Fi¬ 
nance Co„ C.C.A.Tenn„ 285 F. 490, 
certiorari denied 43 S.Ct. 432, 261 
U.S. 621, 67 Lr.Ed. 831. 

Court had power for good reason 
to revise its orders on seasonable ap¬ 
plication before rights had vested 
on faith of its action, and court 
could vacate any order before final 
termination of cause and rehear sub¬ 
ject matter on its merits, if no in¬ 
tervening rights would thus be prej¬ 
udiced. 

Xj.s.—Illinois Printing Co. v. Electric 
Shovel Coal Corporation, D.C.Ill., 
20 F.Supp. 181. 

68. U.S.—^U. S. V. Certain Lands in 
Town of Highlands, Orange County, 

D. C.N'.Y., 30 P.Supp. 816. 
Condemnation of land in vicinity of 

West Point 

In condemnation proceeding under 
act authorizing the federal govern¬ 
ment to acquire additional land in 
the vicinity of the West Point Mili¬ 
tary Academy, “Provided, That noth¬ 
ing herein contained shall adversely 
affect the existing water supply, its 
sources, or pipe lines of the town 
of Highlands, New York,” a cross 
complaint filed by town containing 
nothing to show that acquisition of 
land would affect any part of water 
supply in existence when act was 
passed did not set forth a meritorious 
defense, and a default would not be 
opened under New York statutes, 
where the village of Highland Palls 
at time of passage was the only po¬ 
litical subdivision of town which had 
an existing water supply; and more¬ 
over, an answer interposed by the 
town making no objection to the 
condemnation but asking for relief 
by way of provisions and regula¬ 
tions concerning water supply to 
town’s inhabitants could not stand, 


and a default would not be opened 
since remedy asked for was essen¬ 
tially a legislative rather than a ju¬ 
dicial problem. 

XJ.S.—^U. S. V. Certain Lands in Town 
of Highlands, Orange County, su¬ 
pra. 

59. U.S.—McCloskey & Co. v. Eck- 
art, C.C.A.Fla., 164 F.2d 257. 

Alopari v. O’Leary, D.C.Pa., 154 
F.Supp. 78. 

U. S. V. Edgewater Dyeing & 
Finishing Co., D.C.Pa., 21 F.R.D. 
304—Chapman v. Henry A. Dreer, 
Inc., D.C.Pa., 14 P.R.D. 218—Elias 
V. Pitucci, D.C.Pa., 13 F.R.D. 13. 

60. U.S.—^Rutland Transit Co. v. 
Chicago Tunnel Terminal Co., C.A. 
Ill., 233 F.2d 655—^Tozer v. Charles 
A. Krause Mill. Co., C.A.Pa., 189 
F.2d 242. 

Bowles V. Branick, D.C.Mo., 66 F. 
Supp. 557. 

Coxmterclaiins relied on as defense 

If default was due to excusable 
neglect and counterclaims contained 
in answer and relied on as a defense, 
are meritorious, court may set aside 
default judgment, and it is for the 
court to say in its discretion wheth¬ 
er, if counterclaims are meritorious, 
they are of such a character so that 
default judgment should be set aside 
so as to permit their being litigated. 
XJ.S.—Williams v. Blitz, C.A.S.C., 226 
F.2d 463. 

Prima facie meritorious defense pre¬ 
sented 

U.S.—Rooks V. American Brass Co., 
C.A.Mich., 263 P.2d 166—Tozer v. 
Charles A. Krause Mill, Co., C.A. 
Pa., 189 F.2d 242. 

61. U.S.—^McCloskey & Co. v. Eck- 
art, C,C.A.Fla„ 164 F.2d 257. 

U. S. V. Edgewater Dyeing & 
Finishing Co., D.C.Pa., 21 F.R.D. 
304. 

62. U.S.—Smith v. Kincaid, C.A. 
Ohio, 249 F.2d 243—^Rutland Trans¬ 
it Co. V. Chicago Tunnel Terminal 
Co., C.A.I11., 233 P.2d 655. 
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Bowles V. Branick, D.C.Mo., 66 
F.Supp. 557—^U. S. V. Certain Lands 
in Town of Highlands, Orange 
County, D.C.N.Y., 30 F.Supp. 816. 

Federal Enterprises v. Prank All- 
britten Motors, D.C.Mo., 16 F.R.D. 
109—^M. Lowenstein & Sons v. 
American Underwear Mfg. Co., D. 
C.Pa., 11 F.R.D. 172. 

Holding company shareholder, in 

order to set aside default judgment, 
obtained by foreign corporation in 
action on power company’s notes, 
the stock of which power company 
was sole asset of holding company, 
on alleged ground that common con¬ 
trol by third person of both for¬ 
eign corporation and power company 
constituted a fraud warranting the 
vacation of judgment, was required 
to show that there was some de¬ 
fense against action on notes, since 
otherwise, power company and hold¬ 
ing company suffered nothing by the 
judgment. 

U.S.—Sheehan v. Municipal Light & 
Power Co., C.C.A.N.Y., 151 F.2d 
65. 

63. U.S.—Federal Enterprises v. 
Prank Allbritten Motors, D.C.Mo,, 
16 P.R.D, 109. 

64. U.S.—^Hicklin v. Edwards, C.A. 
Mo., 226 P.2d 410. 

65. Couxt will not reward iuexcus- 
able conduct 

While ordinarily court will vacate 
judgment by default where meritori¬ 
ous defense exists, where defendants 
knew that plaintiff had been injured 
by truck owned by one and operated 
by other defendant and that injured 
party was demanding damages and, 
with such knowledge, refused to ac¬ 
cept registered mail, for obvious 
purpose of avoiding service, to exer¬ 
cise discretion In their favor would 
be to reward them for their inexcus¬ 
able conduct in failing to receive 
summons and complaint. 

U.S.—^Morrisey v. Crabtree, D.C.N.C.,. 
143 F.Supp. 105. 
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default Judgment is by motion and the moving party 
should set out the nature of his defense. The court may 
grant relief on such terms as are just. 

The proper procedure for opening, setting aside, 
or vacating a default®^ or a default judgment®^ is by 
motion. A defendant moving to set aside or vacate 
a default judgment is required not only to state that 
he has or had a meritorious defense, but to set out 
the nature thereof,^^ and this may be accomplished 
by submitting the proposed answer with the motion 
to set aside.^9 

Persons entitled to relief. While a motion to set 
aside a default is usually made by the party against 
whom the default is entered, it may be made by the 
party in whose favor it is entered.'^O Where a de¬ 
fault judgment is entered against two or more par¬ 
ties, relief may be had in a proper case by one of the 
parties. 

Terms. The court may grant relief from a de¬ 
fault judgment on such terms as are just.'^^ 

§ 1133. -Time for Application 

A motion to set aside a default or default judgment 
must be filed within the time limit prescribed by the 
Rules. 

Generally speaking, the time of filing a motion to 
set aside a default*^^ or a default judgment'^^ is gov¬ 
erned by Rules 55 (c) and 60 (b) of the Federal 


Rules of Civil Procedure, and a motion filed within 
the time permitted by these Rules is timely.*^^ While 
the time limitation contained in Rule 60 (b) has been 
considered applicable to a motion to relieve from a 
default^^ or an order of default,it has been ob¬ 
served that Rules 55 (c) and 60 (b) treat a default 
and a default judgment as two separate and distinct 
items and that Rule 55 (c) in discussing the setting 
aside of defaults places no time limitation on the 
making of motions therefor,and it has been held 
that the time limitations contained in Rule 60 (b) 
apply only to motions to set aside default judg¬ 
ments,^^ and not to motions to set aside defaults. 
Nevertheless, even though Rule 60 (b) is considered 
inapplicable, the promptness with which a moving 
party acts after the discovery of the default is an 
important and weighty consideration in ruling on a 
motion to set aside a default,si and the motion will 
be denied if it appears that defendant has not acted 
promptly or with due diligence. 

Under Rule 60 (b) a motion to set aside a default 
judgment must be made within a reasonable time, 
and for reasons stated in subsections (1), (2) and 
(3) of the Rule, namely: (1) Mistake, inadvertence, 
surprise, or excusable neglect. (2) Newly discov¬ 
ered evidence. (3) Fraud, not more than one year 
after the judgment was entered or taken.S3 When 


66. U.S.—Ferraro v. Arthur M. Ros¬ 
enberg* Co. of New Haven, Conn., 
C.C.A.Conn., 156 F.2d 212. 

67. D C.—Erick Rios Bridoux v. 
Eastern Air Lines, 214 P.2d 207, 93 
LT.S.App.D.C. 369, certiorari denied 
75 S.Ct. 33, 348 U.S. 821, 99 L.Ed. 
647. 

letter to district court asking that 
case be reexamined may be regarded 
as motion to set aside default judg¬ 
ment. 

U.S.—U. S. V. Backofen, C.A-N.X, 176 
F.2d 263. 

68. U.S.—^Bowles v. Branick, D.C. 
Mo., 66 F.Supp. 557. 

Necessity of meritorious defense see 
supra § 1131. 

69. U.S,—^Rooks V. American Brass 
Co., C.A.Mich., 263 F.2d 166. 
Substance, rather than form, of 

proposed answer will be considered. 
Xj.s.—^Woods V. Severson, D.C.Neb., 9 
F.R.D. 84. 

70. U.S.—Ferraro v. Arthur M. Ros¬ 
enberg Co. of New Haven, Conn., 
C.C.A.Conn., 156 F.2d 212. 

71. D.C.—Cockrell v. Fillah, 50 P.2d 
500, 60 App.D.C. 210. 

72. Single damages in action for 
treble damages 

In action for treble damages for 
violation of Rent Control Act where 


record failed to show that request 
for trial was sent to defendants or 
that they had knowledge of date of 
trial, and a default judgment was 
entered on defendants’ failure to ap¬ 
pear, and defendants offered to pay 
amount of single damages soon after 
they learned of judgment lien on 
their land, amount of damages would 
be reduced to single damages, on 
condition that plaintiff accept offer, 
otherwise default judgment would 
be set aside in its entirety. 

U.S.—Fleming v. Mante, D.C.Ohio, 
10 F.R.D. 391. 

Z'ormer Rule which made it a con¬ 
dition of relief against default decree 
that defendant file his answer with¬ 
in such time as the court shall di¬ 
rect, applied to a cause which, after 
decree pro confesso, had been pro¬ 
ceeded in ex parte to final decree, 
and had no application to a cause in 
which the court set aside the decree 
pro confesso before the final decree. 
U.S.—O'Brien v. Lashar, C.C.A.Conn., 
273 P. 520. 

73. U.S.—Reynal v. U. S., C.C.A,Tex., 
153 F.2d 929. 

74. D.C.—^Erick Rios Bridoux v. 
Eastern Air Lines, 214 P.2d 207, 
93 U.S.App.D.C. 369, certiorari de¬ 
nied 75 S.Ct. 33, 348 U.S. 821, 99 
L.Ed. 647. 


TTuder former practice 

(1) Under former practice ques¬ 
tion of laches involved in applica¬ 
tion to vacate decree based on order 
pro confesso was determinable in 
first instance by trial court. 

U.S.—^Koen v, Beardsley, C.C.A.C 0 I 0 ., 
63 P.2d 595. 

(2) Power of court to vacate de¬ 
fault judgment after expiration of 
term under former practice see su¬ 
pra § 1130. 

75. Motion to set aside default filed 
within thirty days of entry was 
timely. 

U.S.—Reynal v, U, S., C.C.A.Tex., 153 
F.2d 929. 

76. U.S.—Schram v. O’Connor, D.C. 
Mich., 2 F.R.D. 192. 

77. D.C.—Cassell v. Barnes, D.C., 1 
F.R.D. 15. 

78- U.S.—Elias v. Pitucci, D.C.Pa., 
13 P.R.D. 13. 

79- U.S.—Elias v. Pitucci, supra. 

80. U.S.—^Elias v, Pitucci, supra. 

81. U.S.—Elias v. Pitucci, supra. 

82. U.S.—^Elias v. Pitucci, supra. 
Motion granted on consideration of 

supplemental brief 
U.S.—Elias V. Pitucci, supra. 

83. U.S.—^Woods V. Severson, D.C. 
Neb., 9 F.R.D, 84, 
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the motion is grounded on one of the reasons men¬ 
tioned in subsection (1), (2) or (3), generally 
speaking, the one year limitation reflects the extreme 
period within which the motion might be made, and 
the motion must be made, in any case, within a ^‘rea¬ 
sonable time’^ which may conceivably be less than 
x)ne year from the entry of judgment. 

It has been held that the one-year limitation does 
'not apply where relief is sought under subsection (4) 
of the Rule, namely, for the reason that the judgment 
is void,^^ or where relief is sought under subsection 
(6) which authorizes relief for “any other reason 
authorizing relief from the operation of the judg¬ 
ment,” and that in such cases it is sufficient that 
the motion is made within a reasonable time after 
the judgment was entered or taken,and this may 
be more than a year after the judgment was entered 
or taken.ss 

Subsection (6) was once construed as giving the 
court a discretionary dispensing power over the 
limitation imposed by the Rule itself on subsections 
(1), (2) and (3),^^ but this construction was retract¬ 
ed in the same case on rehearing,*^^ and it appears 
that the one-year limitation applicable to subsections 


(1), (2) and (3) can be avoided by proceeding under 
subsection (6) only if some other reason than those 
specified in subsection (1), (2) or (3) is found to 
exist.^1 Thus, if a motion or petition to set aside a 
default judgment shows nothing more than excus¬ 
able neglect, the “other reason” clause, subsection 
(6), is not available and the one-year limitation 
applies.^2 However, it appears that the courts in 
order to avoid the one-year limitation will, if rea¬ 
sonably possible, find the “other reason” clause ap- 
plicable.^3 Thus, inaction of the moving party 
resulting from forcible obstacles imposed on his 
defense will be viewed as more than “excusable neg¬ 
lect” and so outside the one-year limitation.^^ 

Moreover, it has been held that the specific time 
limitation contained in Rule 60 (b) is a restriction 
on the parties themselves and not on the power of 
the court,^5 and that luider Rule 6 (b) the court may 
on motion permit the motion to be made after the 
expiration of the period specified in Rule 60 (b) 
where the failure to act was the result of excusable 
neglect.^ ^ 

In determining whether a motion is made within 
a reasonable time the court will consider all the at- 


D.C.—^Erick Rios Bridoux v. East¬ 
ern Air Lines, 214 F.2d 207, 93 U.S. 
App.D.C. 369, certiorari denied 75 

S.Ct. 33, 348 U.S. 821, 99 LEd. 647, 
Motion, called to attention, of court 
■but not filed 

A defaulting defendant, whose 
counsel had motion to set aside de¬ 
fault in his possession and called it 
to attention of court at pretrial con¬ 
ference within year after entry of 
default, complied at least in spirit 
With Federal Civil Procedure Rule 
prescribing one-year limitation of 
time for motion to set aside judg¬ 
ment, if applicable to motion to set 
aside default, so as to reauire grant¬ 
ing of motion on showing of good 
cause, although not filed until over 
year after entry of default. 

U.S.—Elias v. Pitucci, D.C.Pa., 13 F. 
R.D. 13. 

S4. U.S.—^Woods V. Severson, B.C. 
Neb., 9 F.R.I>. 84. 

85. U.S.—U. S. V. Williams, D.C. 
Ark., 109 F.Supp. 456. 

86. U.S.—Klapprott v. U. S., N.J., 
69 S.Ct. 384, 335 U.S. 601, 93 L.Ed. 
266, motion denied 69 S.Ct. 877, 
336 U.S. 949, 93 L.Ed. 1105. 

U. S. V. Backofen, C.A,N.J., 176 
F.2d 263. 

U. S. V. Williams, D.C.Ark., 109 
F.Supp. 456. 

87. U.S.—U. S. V. Backofen, C.A.N.J., 
176 P.2d 263. 

U. S. V. Williams, D.C.Ark., 109 
F.Supp. 456. 


88. U.S.—U. S. V. Backofen, C.A.N.J., 
176 F.2d 263. 

U. S. V. Williams, P.C.Ark., 109 
F.Supp. 456. 

89. U.S.—U. S. V. Karahalias, C.A.N. 

T. , 205 P.2d 331. 

90. U.S.—^U, S. V. Karahalias, supra. 

91. U.S.—Klapprott v. U. S., N.X. 
69 S.Ct. 384, 335 U.S. 601, 93 L.Ed 
266, motion denied 69 S.Ct. 877, 
336 U.S. 949, 93 L.Ed. 1105. 

U. S. V. Karahalias, C.A.N.Y., 205 
F.2d 331. 

92. U.S.—Klapprott v. U. S., N.J., 
69 S.Ct. 384, 335 U.S. 601, 93 L.Ed. 
266, motion denied 69 S.Ct. 877, 336 

U. S. 949, 93 L.Ed. 1105. 

U. S. V. Karahalias, C.A.N.T., 205 
P.2d 331. 

93. U.S.—Klapprott V. U. S., N.J., 
69 S.Ct. 384, 335 U.S, 601, 93 L.Ed. 
266, motion denied 69 S.Ct. 877, 336 
U.S. 949, 93 L.Ed, 1105. 

94. U.S.—^U. S. V. Karahalias, C.A. 
N.Y., 205 F.2d 331. 

Party ia Jail, ill, without a lawyer 
or funds 

Where party moving to set aside 
default Judgment entered in denat¬ 
uralization proceedings was, before, 
at time of, and after entry of judg¬ 
ment, In jail, was weakened from 
illness, without a lawyer in the de- 
naturalization proceedings or funds 
to hire one, disturbed and fully oc¬ 
cupied in efforts to protect himself 
against the gravest criminal charges, 
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.prayer for setting aside the default 
judgment should not be considered 
only under the excusable neglect, but 
also under the “other reason” clause 
of 60 (b), to which the one-year limi¬ 
tation period does not apply. 

U.S.—Klapprott v. U. S., N.J., 69 S. 
Ct. 384, 335 U.S. 601, 93 L.Ed. 266, 
motion denied 69 S.Ct 877, 336 U.S. 
949, 93 L.Ed. 1105. 

Party unable to return to TTnited 
States 

Naturalized citizen who, after 
learning in 1934 that action had 
been begun to cancel his certificate, 
was purportedly informed by embas¬ 
sy officials that he could not return 
to United States unless he was ac¬ 
companied by his wife, who was then 
critically ill and continued to be so 
until 1939, when advent of war pre¬ 
vented his return, should have been 
excused, under subsection of Federal 
Rule of Civil Procedure relating to 
relief from judgment, “for any other 
reason” than those previously enu¬ 
merated, from delay in seeking to 
open default denaturalization judg¬ 
ment. 

U.S.—^U. S. V. Karahalias, C.A.N.Y., 
205 F.2d 331. 

95. U.S.—Schram v. O’Connor, D.C. 
Mich., 2 F.R.r). 192. 

96, U.S.—Schram v, O’Connor, su¬ 
pra. 

Bxcusa'bld neglect shown 

U.S.—^Schram v. O'Connor, supra. 
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tending circumstances,^'^ and will give consideration 
to whether or not intervening rights appear to have 
been adversely affected by the passage of time.^^ 

Without reference to the Rules discussed above, 
delay in seeking relief may, on equitable principles, 
bar relief.^d 

§ 1134. - Hearing and Evidence 

As a general rule the party seeking to set aside a 
default judgment has the burden of proving the facts 
entitling him to relief, but the facts may be sufficiently 
established by affidavit. 

As a general rule the party who seeks to have a 
default judgment opened or vacated has the burden 
of proving the facts entitling him to the relief 
asked.i Failure of the court to hear testimony for 
the purpose of resolving the conflict between the par¬ 


ties as to the factual situation is not necessarily an 
abuse of discretion,^ especially where no request is 
made for the privilege of offering oral testimony.^ 
The facts may be sufficiently established by affidavit.'^ 
A proposed sworn answer setting forth defenses 
good at law prima facie presents a meritorious de¬ 
fense and the court will not require proof of the 
issues of fact which it may raise as on a trial on the 
merits.® Evidence, either in the form of testimony 
or affidavit, presented to the court without objection 
may be considered by the court for whatever evi¬ 
dentiary value the court might think it possesses, 
even though it would be inadmissible over objection,® 

Where the proof submitted is insufficient to war¬ 
rant setting aside a default judgment, the court may 
deny the motion but leave the matter open for recon¬ 
sideration on presentation of more adequate proof.^ 


C SUMMARY JUDGMENT 

1. In General 


§ 1135. In General 

Rule 56 of the Federal Rules of Civil Procedure pro¬ 
viding for summary Judgment in favor of claimant or de¬ 
fending party, on a proper motion and proceedings there¬ 
for, is controlling in the federal district courts. Sum¬ 


mary Judgment Is an extreme and drastic remedy, and 
great care must be used in granting motions therefor. 

The Federal Rules of Civil Procedure, Rule 56, 28 
U.S.C.A., provides for a summary judgment in favor 


97. U.S.-—U. S. V, Williams, D.C. 
Ark., 109 F.Supp. 456. 

Motions made witlLin reasonable time 

(1) Within three years of judg:- 
ment. 

U.S.—U. S. V. Williams, supra. 

(2) Within six months of judg¬ 
ment. 

D.C.—Erick Rios Bridoux v. East¬ 
ern Air Lines, 214 P.2d 207, 93 U.S. 
App.D.C. 369, certiorari denied 75 
S.Ct. 33, 348 U.S. 821, 99 L.Ed. 
647. 

(3) Within three weeks after 
learning of judgment, 

D.C.—^Williams v. Capital Transit 
Co., 215 F.2d 487, 94 U.S.App.D.C. 
221 . 

Belief barred by six-year delay 

without satisfactory explanation. 
U.S.—U. S. V. Willenbrock, D.C.Pa., 
162 F.Supp. 431. 

98. D.C.—Erick Rios Bridoux v. 
Eastern Air Lines, 214 P.2d 207, 
93 U.S.App.D.C. 369, certiorari de¬ 
nied 76 S.Ct. 33, 348 U.S. 821, 99 
L.Ed. 647. 

99. Fifteen-year delay 

Where shareholder of holding 
company, the sole asset of which 
was stock of power company, al¬ 
though fully advised of proceedings 
against power company on its notes, 
made no effort to intervene and 
thereafter, under default judgment 
against power company, its fran¬ 


chise was sold to operating compa¬ 
ny and shareholder instituted but 
failed to press her claim against op¬ 
erating company to establish a con¬ 
structive trust in franchise and al¬ 
lowed fifteen years to pass before 
instituting suit to vacate original 
judgment, shareholder was not enti¬ 
tled to equitable relief aside from 
the bar of limitations. 

U.S.—Sheehan v. Municipal Light & 
Power Co., C.C.A.N.T., 151 P.2d 

65. 

1. U.S.—Smith V. Kincaid, C.A. Ohio, 
249 P.2d 243—^Rutland Transit Co. 
V, Chicago Tunnel Terminal Co., 
C.A.I11., 233 P.2d 655—Jones v. 
Jones, C.A.I11., 217 F.2d 239—U. 
S. V. Borchers, C.C.A.lSr.T., 163 F.2d 
347, certiorari denied 68 S.Ct. 108, 
three cases, 332 U.S. 811, 92 L.Ed. 
389—Sheehan v. Municipal Light 
& Power Co., C.C.A.N.T., 151 P.2d 

66 . 

Saltzman v. Birrell, D.C.3N.T., 156 
F.Supp. 538. 

Ledwith v. Storkan, B.C-Neb., 2 
P.R.D. 539. 

:Lack of service of process and no¬ 
tice 

In proceeding on motion to have 
default judgment set aside on ground 
that defendant had not been served 
with process, defendant had burden 
of showing that judgment was void 
for lack of service and that she had 
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not had any actual notice of the ac¬ 
tion, 

U.S.—Jones v. Jones, C.A.I11., 217 F. 
2d 239. 

Sufficient showing of mistake or ex¬ 
cusable neglect 

U.S.—^Woods V. Severson, D.C.Neb., 9 
F.R.D. 84. 

2. U.S.—Jones v. Jones, CJl.Ili., 217 
P.2d 239. 

3. U.S.—Jones v. Jones, supra. 

4. U.S.—^Rooks V. American Brass 
Co., C.AMich., 263 F.2d 166—Jones 
V. Jones, C.A.I11., 217 F.2d 239. 

5. U.S.—Rooks V. American Brass 
Co., C,A.Mich., 263 F.2d 166. 

6. U.S,—^Jones v. Jones, C.A.I11., 217 
F.2d 239. 

Particular evidence Inadmissible 
Testimony of plaintiff’s lawyers 
that person, who identified herself 
as defendant, had told attorneys in 
telephone call that she had received 
certain papers from United States 
marshal would have been inadmissi¬ 
ble over objection if offered on hear¬ 
ing of motion to set aside default 
judgment on ground that defendant 
had not been served with process, 
and would likewise have been inad¬ 
missible when offered by affidavit in 
proceeding on such motion, if proper 
objection had been made. 

U.S.—Jones v. Jones, supra. 

7. U.S.—Saltzman v. Birrell, D.CJST. 
Y., 156 F.Supp. 638. 
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o£ claimant or defending party, on a proper motion 
and proceedings therefor, with or without affidavits 
and other proof. Subdivisions (a) and (b) provide 
for the institution of the procedure. Subdivisions 
(c) and (d) provide, the one for complete, and the 
other for partial determination of the existence 
of genuine issues as to material facts. Subdivision 
(e) provides for affidavit and other forms of proof, 
while subdivision (f), making it further clear that 
the judgment is to be rendered only where it clearly 
appears that there is no issue, provides for the grant¬ 
ing of a continuance to obtain proofs which appear 
to be existent but not then available.^ 

This Rule is controlling in the federal district 
courts, and state law with respect to summary judg¬ 
ment on pleadings and affidavits does not apply in 
actions in such courts.^ The Rule as to summary 
judgments affects substantial rights of litigants and 
is not merely directory.^*^ It is not nullified or con¬ 
trolled by Rule 26 limiting the scope of examination 
before trial to relevant matter which is not privi- 
leged.i^ It has been said that a summary judgment 


may be loosely defined as a judgment decreed by a 
court in a case pending before it when as a matter 
of law the proceedings show that there is no issue 
between the parties. 

The remedy of summary judgment is equally 
available to plaintiff and defendant,and a motion 
for summary judgment may be considered by the 
court although made by a nominal defendant.^^ 
Both parties may move for summary judgment in 
the same action, in which case the court may award 
relief to one party or the other; and, where only 
one party moves for summary judgment, the court 
may, in a proper case, award such judgment to the 
other party, if he is entitled to it, although he did 
not move for summary judgment, as discussed infra 

§ 1187. 

According to some authority, summary judgments 
are to be looked on with favor and early decisions 
held that because of the newness of the provisions 
of Rule 56, the courts would be disposed to be lenient 
in applying them.^® Other decisions have held that 
summary judgment is an extreme^*^ and drastic^® 


8. U.S.—^Whitaker v. Coleman, C.C. 
A.Ala., 115 F.2d 305. 

9. U.S.—Philipp V. Jerome H. Rem- 
ick & Co., D.C.N.T., 145 P.Supp. 
756. 

Revocation of will 

However, in diversity case in fed¬ 
eral district court, wherein relief 
sought was revocation of will pro¬ 
bated by Missouri court, summary 
judgment rule procedure in federal 
courts could not supplant Missouri 
statutory provisions governing sub¬ 
ject. 

U.S.—Sieland v. Hamel, D.C.Mo., 14 
F.R.D. 20. 

10. U.S,—Hoffman v. Babbitt Bros. 
Trading Co., C.A.Ariz., 203 F.2d 
636. 

U. S. V. Brandt, D.C.Mont., 8 F.R. 

D. 163. 

11. U.S.—Engl V. u^tna Life Ins. 
Co., C.C.A.N.Y., 139 F.2d 469. 

12. U.S.—G-uerrero v. American-Ha- 
waiian S. S. Co., C.A.Cal., 222 F.2d 
23S. 

13. U.S.—^Engl V. .^tna Life Ins. 
Co., C.C.A.N.T., 139 F.2d 469. 

Defendant 

"Where a defendant thinks that he 
is entitled to a judgment either on 
the pleadings or on basis of extrinsic 
facts established by affidavits, depo¬ 
sitions, or stipulations, he may at 
any time move, with or without sup¬ 
porting affidavits, for a summary 
judgment in his favor. 

U.S.—Gifford V, Travelers Protective 
Ass'n of America, C.C.A.Cal., 153 
F.2d 209. 


14. Conflict of interest 

In action by alleg'ed stockholder 
to recover short swing stock profits 
in purchase and sales of stocks by 
corporate directors where motion for 
summary judgment was made on be¬ 
half of corporate defendant, and both 
corporation and real defendant, cor¬ 
porate director were represented by 
same counsel raising a question of 
conflict of interest, court considered 
motion for summary judgment even 
though motion was made by counsel 
on behalf of corporate defendant, 
where it was one which affected ju¬ 
risdiction of court to consider action 
U.S.—Weisman v. Spector, D.C.N.Y., 
158 F.Supp. 789. 

15. U.S.—U. S. for Use of Edward 

E. Morgan Co. v. Maryland Cas. 
Co., C.C.A.La., 147 F.2d 423. 

16. U.S.—^Fink V. Northwestern Mut. 
Life Ins. Co. of Milwaukee, Wis., 
D.C.Mich., 29 F.Supp. 972—Walsh 
V. Connecticut Mut. Life Ins. Co., 
D.C.N.Y., 25 F.Supp. 566. 

Michaud v. Rogers, U.C.N.Y., 1 

F. R.D. 722—^Edward B. Marks Mu¬ 
sic Corporation v. Stasny Music 
Corporation, D.C.N.Y., 1 F.R.D. 720. 

Opportunity to move for further time 
Where, soon after effective date of 
court rules governing requests for 
admissions, plaintiff refused in good 
faith to make requested admissions 
or serve sworn statement, and sought 
construction of the rules, court 
should give plaintiff opportunity to 
move for further time within which 
to comply, before awarding summary 
judgment. 

U.S.—^Walsh V. Connecticut Mut. Life 
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Ins. Co. of Hartford, Conn,, D.C.N. 
Y., 26 F.Supp 566. 

17. U.S.—Kennedy v. Bennett, C.A. 
Iowa, 261 F.2d 20—Warner v. First 
Nat. Bank of Minneapolis, C.A. 
Mmn., 236 F.2d 853, certiorari de¬ 
nied 77 S.Ct 226, 352 U.S. 927, 1 L. 
Ed 2d 162—Traylor v. Black, Siv- 
alls & Bryson, C.A.Mo., 189 F.2d 
213. 

Manwell v. Levee Dist. No. 1 
Public Housing Administration, D. 
C.Cal., 165 F.Supp. 439—Braniff 
Airways, Inc. v. Falkingham, D.C. 
Mmn., 143 F.Supp. 935. 

Absence of genuine issue 
A motion for a summary judg¬ 
ment is an extreme remedy, and it 
should be granted only in the ab¬ 
sence of a genuine material fact is¬ 
sue. 

U.S.—^Bratnober v. Illinois Farm 
Supply Co., D.C.Minn., 169 F.Supp. 
85—Great Northern Ry, Co. v. 
Commodity Credit Corp„ D.C.Minn., 
164 F.Supp. 442—Ruditis v. Gal¬ 
lop, D.C.Minn., 162 F.Supp. 270— 
Warner v. First Nat. Bank of 
Minneapolis, D.C.Minn., 135 F.Supp. 
687, cause remanded on other 
grounds, C.A., 236 F.2d 853, cer¬ 
tiorari denied 77 S Ct. 226, 352 

U.S. 927, 1 L.Ed.2d 162. 

18. U.S.—Hunt V. Pick, C.A.Colo., 
240 F.2d 782. 

Glick V. Empire Box Corp., D.C. 
N.Y., 142 P.Supp. 761—Garner v. 
Triangle Publications, D.C.N.Y., 97 
P.Supp. 546. 

“The granting of a summary judg¬ 
ment is a drastic remedy. It is a 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE § 1135 


remedy, which should be temperately and cautiously 
used,and not granted liberally.^^ Great care 
should be exercised in considering motions for such 
judgment,21 and in granting the relief requested ,22 
for the reason that a litigant has the right to a 
trial where there is the slightest doubt as to the facts, 
and a denial of that right is reviewable whereas a 
refusal to grant summary judgment is not review- 
able.23 

There is a reluctance on the part of courts to dis- 
p)ose of a controverted case by the granting of a 
motion for summary judgment,2^ or to decide im¬ 
portant issues by summary judgment, because of the 
lack of a record adequate to explain the issues of 
fact and law;25 and it has been held that complex 
-questions should not be disposed of by motion for 
summary judgment. 2 6 The policy of the courts is to 


dispose of law suits on their merits whenever pos¬ 
sible rather than on motions for summary judg¬ 
ments ;27 and the courts should avoid the improvi¬ 
dent grant of summary judgment with the risk 
of resulting injury and delay attendant on appeals 
and reversals. 2 8 It has been held, however, that the 
courts should not hesitate to grant summary judg¬ 
ment on papers alone if the papers disclose that there 
is no triable issue.29 

Prior to the Federal Rules of Civil Procedure, 
under the Conformity Act, Revised Statutes § 914, 
local statutes and rules for the granting of summary 
judgments were binding on the federal courts,20 
and a federal court had power to recognize such a 
statute.2l Procedure under the New York Rules 
of Civil Practice, Rule 113, governing motions for 
summary judgments, was available in actions at law 


-wholesome one where applicable to 
-the circumstances.” 

U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.T., 1 F.R, 
B. 451, 452. 

Strict compliance 

Summary judgment procedure is 
.a drastic remedy and Federal Kule 
relating to summary judgment must 
be strictly complied with. 

U.S.—Parmelee v. Chicago Eye Shield 
Co., C.C.A.MO., 157 F.2d 582, 168 A. 
B.R. 1130. 

:19. U.S.—Preston v. Aetna Life Ins. 
Co., C.A.I11., 174 F.2d 10, certio¬ 
rari denied 70 S.Ct. 80, 338 U.S. 
829, 94 L.Ed. 504—^Avrick v. Rock- 
mont Envelope Co., C.C.A.C 0 I 0 ., 155 
F.2d 568. 

U. S. V. General Ry. Signal Co., 
B.C.N.Y., 110 F.Supp. 422—Fidelity 
& Cas, Co. of New York v, Meyer 
Lumber & Hardware Co., B.C.Kan., 
95 F.Supp. 516. 

Whitaker v. Graves, D.C.N.Y., 18 
F.R.B. 246—Michel v. Meier, B.C. 
Pa., 8 F.R.D. 464. 

:20- U.S.—^U. S. for Use and Benefit 
of Kirby v. John A. Johnson & 
Sons, B.C.Tenn., Ill F.Supp. 785— 
Otis Elevator Co. v. Standard 
Const. Co., D.C.Minn., 92 F.Supp. 
603. 

'21. U.S.—^Long V. Arkansas Found¬ 
ry Co, D.C.Ark., 137 F.Supp. 835, 
reversed on other grounds, C.A., 247 
F.2d 366. 

Careful scrutiny 

A motion for summary judgment 
should be carefully scrutinized in or- 
.der that no litigant may be deprived 
..of the opportunity to present proof 
in a proper case. 

—Tunstall v. Brotherhood of 
Locomotive Firemen and Engine- 
men, Norfolk, Va., B.C.Va., 69 F. 
Supp. 826, affirmed, C.CJ^., l63 F. 
2d 289, 172 A.L.R. 1345, certiorari 


denied 68 S.Ct. 262, 332 U.S. 841, 
92 LBd. 413. 

22. U.S.—^Morgan v. Sylvester, B.C. 
N.Y., 125 F.Supp. 380. affirmed, C. 

A. , 220 F.2d 758, certiorari denied 

76 S.Ct. 112. 350 U.S. 867, 100 L.Ed. 
768, rehearing denied 76 S.Ct. 201, 
350 U.S. 919, 100 L.Ed. 805. 

Farwell Co. v. U. S., 115 F.Supp. 
477, 126 Ct.Cl. 317—Protective 
Closures Co. v. Clover Industries, 
Inc., BC.N.Y., 112 F.Supp. 342. 

T. G. Cooper & Co. v. Brice, B.C. 
N.Y., 8 F.R.B. 633—Van Kirk v. 
Campbell, B.C.N.Y., 7 F.R B. 231. 

23. U.S.—Boehler Metal Furniture 
Co, V. U. S., C,C.A.N.Y., 149 F.2d 
130. 

Rolle Mfg. Co- V. Marco Chemi¬ 
cals, Inc., B.C.N.J., 92 F.Supp. 218. 
Kimble v. Anderson-Tully Co., 

B. C.Ark., 16 F.R.B. 502. 

24. U.S.—^Union Carbide Corp. v. 
Hicks Exp., Inc., 162 F.Supp. 612 
—Irvin V. Hobby, B.C.Iowa, 131 
F.Supp. 851. 

25. U.S.—Kennedy v. Silas Mason 
Co., La., 68 S.Ct. 1031, 334 U.S. 
249, 92 L.Ed. 1347. 

Parke, Bavis & Co, v. American 
Cyanamid Co., C.A.Mich., 207 P.2d 
571. 

Bobertz v. General Motors Corp., 

B. C.Mich., 126 F.Supp. 780, affirmed, 

C. A., 228 F.2d 94, certiorari denied 

77 S.Ct. 32, 352 U.S. 824, 1 L.Ed.2d 
47. 

Constitutionality of license fee 
In action by employer of nonresi¬ 
dent commercial fishermen in Alas¬ 
ka questioning constitutionality of 
statutory license fee charged such 
fishermen and to prevent collection 
from employer, because of impor¬ 
tance of issues presented in suit, it 
was not one to be disposed of by 
summary judgment, even though 
proper motion for such judgment 
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had been made or proper opportunity 
afforded for appropriate showing by 
affidavit or otherwise as to ques¬ 
tions of fact. 

U.S.—Pacific Am. Fisheries v. Mul- 
laney, C.A.Alaska, 191 F.2d 137. 

26. U.S.—^Murphy v. Bankers Com¬ 
mercial Corp., B.C.N.Y., 111 F.Supp. 
608. 

27. U.S.—Tuolumne Gold Bredging 
Corp. V. Walter W. Johnson Co., 
B.C.Cal., 61 F.Supp. 62. 

Trial by affidavits 

Policy of courts is to avoid trial 
by affidavits, as on motion for sum¬ 
mary judgment. 

U.S.—^Anderson-Priberg, Inc. v. Jus¬ 
tin R. Clary & Son, B.C.N.Y., 98 F. 
Supp. 75. 

SubmissioiL on merits 

Where, shortly before final sub¬ 
mission of case on its merits, plain¬ 
tiff moved for summary judgment, 
and the parties stipulated that, 
should motion for summary judg¬ 
ment be denied, the case should 
stand finally submitted on its mer¬ 
its, on the pleadings and the evi¬ 
dence, there being comparatively lit¬ 
tle remaining for presentation in 
final submission on the merits, mo¬ 
tion for summary judgment would 
be denied without prejudice to con¬ 
sideration of the issues presented 
therein in final ruling on the merits. 
U.S.—Equitable Life Assur. Soc. of 
U. S. V. Gillan, B.C.Neb., 70 P. 
Supp. 640. 

28. U.S.—^Mason v. Cathedral Bldg. 
Corp., B.C.Alaska, 125 F.Supp. 542. 

29. U.S.—Jno. T. McCoy, Inc., v. 
Schuster, B.C.N.Y., 44 F.Supp. 499. 

30. U.S.—Maryland Casualty Co. v. 
Sparks, C.C.A.Mich., 76 F.2d 929. 

31. U.S.—^Atkinson v. Bank of Man¬ 
hattan Trust Co., C.C.A.Wis., 69 
F.2d 735. 
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in federal courts sitting in New Yorkj^^ the only 
duty and power of a federal court, sitting in such 
a case, was simply to determine whether the answer 
presented a real issue which the court was entitled to 
try, or whether the answer was frivolous and sham.^^ 

§ 1136. Purpose 

Summary Judgment Is a procedural device for 
promptly disposing of an action, in the interest of jus¬ 
tice, where there is no genuine issue with respect to any 
material facts, thereby avoiding an extended and useless 
trial to develop facts which are not really disputed; and 


Its purpose is to separate real and genuine issues from 
mere formal or pretended issues. 

The summary judgment procedure prescribed by 
Federal Rules of Civil Procedure, Rule 56, 28 U. 
S.C.A., is a procedural device for promptly dispos¬ 
ing of an action, in the interest of justice, where 
there is no genuine issue with respect to any material 
facts, thereby avoiding an extended and useless 
trial to develop facts which are not really disputed, 
even though an issue is raised formally by the plead¬ 
ings and for forcing a party, when notice is given 


32. U.S.—Hoff V. St. Paul-Mercury 
Indemnity Co. of St. Paul, C.C A. 
N.Y., 74 F,2d 689—U. S. v. Fied¬ 
ler, D.C.N.Y., 37 F.2d 578—Mas- 
see & Felton L/umber Co. v. Benen- 
son, D.C.N.Y , 23 F.2d 107. 

U. S. V. Conn, D.C.N.Y,, 27 F. 
Supp. 756—^U. S. Gypsum Co, v. In¬ 
surance Co. of North America, D. 

C. N.Y., 19 F.Supp. 767—Mayers v. 
Massachusetts Mut. Life Ins. Co., 

D. C.N.Y., 11 F.Supp. 80—Maslin 

V. Columbian Nat. Life Ins. Co., 
D.C.N.Y., 3 F.Supp. 368. 

S. M. Hess <& Bra. v. Small, D.C. 
N.Y., 288 F. 995. 

33. U.S.—H, S. V. Stephanidis, D.C. 
N.Y., 41 P.2d 958, affirmed, C.C.A., 
47 F.2d 554. 

U. S. V, Conti, D.C.N.Y., 27 F. 
Supp. 756. 

34. U.S.—Hollinghead v. Carter Oil 
Co., C.A.Miss., 221 F.2d 920—Creel 
V. Lone Star Defense Corp., C.A. 
Tex., 171 F.2d 964, reversed on 
other grounds 70 S.Ct. 755, 339 U. 
S, 497, 94 L.Ed. 1017—Parmelee v. 
Chicago Eye Shield Co., C.C.A.Mo., 
157 F.2d 582, 168 A.L.H. 1130— 
Pen-Ken Gas & Oil Corporation v. 
Warfield Natural Gas Co., C.C.A. 
Ky., 137 F.2d 871, certiorari denied 
64 S.Ct. 431, 320 U.S, 800, 88 L.Ed. 
483, rehearing denied 64 S.Ct. 634, 
321 U.S. 803, 88 L.Ed. 1089—Cam- 
pana Corporation v. Harrison, C.C. 
A.I11., 135 F.2d 334—Altman v. Cur- 
tiss-Wright Corporation, C.C.A.N. 
Y., 124 F.2d 177—Board of Public 
Instruction for Hernando County, 
Fla., V. Meredith, C.C.A.Fla., 119 
F.2d 712, certiorari denied 62 S.Ct. 
109, 314 U.S. 656, 86 L.Ed. 526. 

Albert v. McGrath, D.C.Cal., 104 
F.Supp. 891, vacated on other 
grounds, C.A., Albert v. Brownell, 
219 F.2d 602—Hennessey v. Feder¬ 
al Sec. Adm'r, D.C.Conn., 88 F. 
Supp. 664—Maguire Industries v. 
Harrington & Richardson Arms 
Co., D.C.Mass., 79 F.Supp. 81— 
California Apparel Creators v. 
Wieder of California, D.C.N.Y., 68 
F.Supp. 499, affirmed in part and 
appeal dismissed in part, C.C.A., 
162 F.2d 893—Hooker v. New York 
Life Ins. Co., D.C.IIL, 66 F.Supp 
313, reversed on other grounds, C. 


C. A., 161 F.2d 852, certiorari de¬ 
nied 68 S.Ct. 109, 332 U.S. 809, 92 
L.Ed. 386, rehearing denied 68 S 
Ct. 164, 332 U.S. 826, 92 L.Ed. 401 
—U. S. ex rel. Ryan v. Broderick, 

D. C.Kan., 59 F.Supp. 189—Hemler 
V. Union Producing Co., D.C.La., 
40 F.Supp. 824—Securities and Ex¬ 
change Commission v. Payne, D.C. 
N.Y., 35 F.Supp. 873. 

Kimble v. Anderson-Tully Co., 
D.C Ark., 16 F.R.D. 502~Luria 
Steel & Trading Corp. v. Ford, D. 
C.Neb., 9 F.R.D. 479, affirmed, C.A., 
192 F2d 880. 

D.C.—Miller v. Miller, 122 F.2d 209, 
74 App.D.C. 216—Fletcher v. Krise, 
120 F.2d 809, 73 App.D.C. 266, cer¬ 
tiorari denied 62 S.Ct. 88, 314 U.S 
608, 86 L.Ed. 489. 

Mo.—Pogue V. Smallen, 285 S.W.2d 
915. 

Similar statements of mle 

(1) Purpose of summary Judg¬ 
ment is to separate the mere formal 
from the substantial, to determine 
what, if any, issues of fact are 
present for a Jury to try, and to en¬ 
able court to expeditiously dispose 
of cases by giving judgment on the 
law where material facts are not in 
dispute. 

U.S.—Surkin v. Charteris, C.A.Fla., 
197 F.2d 77. 

(2) Purpose of Federal Rule on 
summary judgment is to enable par¬ 
ties, by filing pleadings, affidavits, 
and admissions or otherwise, to 
squeeze out of the case all matters 
in controversy except the law, and 
authorize court to give Judgment on 
undisputed facts. 

U.S.—Belanger v. Hopeman Bros., D. 
C.Me., 6 F,R.D. 459. 

(3) Procedure for summary Judg¬ 
ment is intended to expedite settle¬ 
ment of litigation where it affirma¬ 
tively appears on record that in the 
last analysis there is only a ques¬ 
tion of law as to whether party 
should have Judgment in accord¬ 
ance with motion for summary Judg¬ 
ment, 

U.S.—Burley v. Elgin, J. & E. Ry. 
Co., C.aA.Ill, 140 P.2d 488, af¬ 
firmed 65 S.Ct. 1282 , 325 U.S. 711, 
89 LEd. 1886, adhered to 66 S.Ct. 
721, 327 U.S. 661, 90 L.Ed. 928. 
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(4) Purpose of Rule is to provide 
against vexation and delay which 
come from formal trial of cases in 
which there is not substantial issue 
of fact, and to permit expeditious 
disposition of cases of that kind. 
U.S.—SMS Mfg. Co. V. U. S -Mengel 

Plywoods, C.A.Okl., 219 P.2d 606 
—Zampos V. U, S. Smelting, Refin¬ 
ing & Min. Co., C.A.Utah, 206 F.2d 
171—Broderick Wood Products Co. 
V. U. S., C.A.C 0 I 0 ., 195 P.2d 433— 
Blood V. Fleming, C.C.A.C 0 I 0 ., 161 
F.2d 292. 

(5) Summary Judgment is intend¬ 
ed to enable the prompt disposition 
of cases which do not require trial. 
U.S.—Goldberger v. McPeak, D.C.Pa., 

60 F.Supp. 498. 

Leake v. Jones, D.C.Okl., 18 F.R. 
D. 80. 

( 6 ) Purpose of summary Judgment 
is to enable trial court to readily 
dispose of cases on matters of law 
where it becomes evident no mate¬ 
rial controversy of fact remains. 

U.S.—Rohner v. Union Pac. R. Co., 

C. A.Colo., 225 P.2d 272, 61 A.L.R. 
2 d 337—Zampos v, U. S, Smelting, 
Refining & Min. Co., C.A.Utah, 206 
F.2d 171. 

(7) Purpose of summary procedure 
is the avoidance of what may turn 
out to be shadow-boxing with formal 
pleading allegations having no foun¬ 
dation in admissible evidence. 

U.S.—Clayton v. James B. Clow <Ss 
Sons, D.C.Ill., 154 F.Supp. 108. 

( 8 ) Purpose is to provide simple 
and inexpensive means for putting 
an end to litigation if there is not 
a genuine issue as to any material 
fact. 

U.S.—Chambers & Co. v. Equitable 
Life Assur. Soc. of the U. S., C.A. 
Ga., 224 F.2d 338. 

35. U.S.—^Koepke v. Fontecchio, C.A. 
Cal., 177 P.2d 125. 

Ortiz V. National Liberty Ins. 
Co. of America, D.C.Puerto Rico, 
75 F.Supp. 550—^Michigan Millers 
Mut. Fire Ins. Co. v. Canadian 
Northern Ry. Co., D.C.Minn., 58 F. 
Supp. 326, affirmed, C.C.A., 152 F. 2 d 
292. 

D.C.—Battista v. Horton, Myers & 
Raymond, 128 P.2d 29, 76 U.S.App. 

D. C. 1—Miller v. Miller, 122 F.2dL 
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under the Rule, to prepare his cause in answer there- 
to.26 Its purpose is to separate real and genuine 
issues from mere formal or pretended issues, to 
strike sham claims and defenses which obstruct a 
prompt determination of the real issues,^^ to avoid 
expensive trials of frivolous claims,to avoid un¬ 


necessary trials where there is nothing in fact to he 
tried,40 and to permit the speedy and expeditious 
disposal of cases where the pleadings do not as a 
matter of fact present any substantial question for 
determination.^! 


209, 74 App.D.C. 216—Fletcher v. 
Krise, 120 F.2d 809, 73 App.D.C. 
266, certiorari denied 62 S.Ct. 88 , 
314 U.S. 608, 86 L.Ed. 489. 

36. U.S.—Sanders v. Nehi Bottling- 
Co., D.C.Tex., 30 F.Supp. 332. 

37. U.S.—Elhow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., C. 
A.Minn., 251 F.2d 633—^Irving Trust 
Co. V. U. S., C-A-N-.Y., 221 P.2d 
303, certiorari denied 76 S.Ct, 59, 
350 U.S. 828, 100 L.Ed. 740—Suckow 
Borax Mines Consol, v. Borax Con¬ 
sol., C.C.A.Cal., 185 F.2d 196, cer¬ 
tiorari denied 71 S.Ct. 506, 340 U.S. 
943, 95 L.Ed. 680, rehearing denied 
71 S.Ct. 620, 341 U.S. $12, 95 L.Ed. 
1349—Sprague v. Vogt, C.C.A.Minn., 
150 F.2d 795—■'Walling v. Fairmont 
Creamery Co., C.C.A.Neb., 139 P.2d 
318. 

Volunteer Elec. Co-op. v. Ten¬ 
nessee Val. Authority, D.C.Tenn., 
139 F.Supp, 22 —Marion County Co¬ 
op. Ass’n V. Carnation Co., D.C. 
Ark., 114 F.Supp. 58, affirmed, C.A., 
214 F.2d 557—Hisel v. Chrysler 
Corp., D.C.Mo., 94 F.Supp. 996. 
Similar expressions of irule 

(1) Federal Rule of Civil Proce¬ 
dure pertaining to summary judg¬ 
ment is designed to enable trial 
judge, by piercing formal verbiage, 
to filter out of pleadings sham is¬ 
sues which might otherwise cause 
needless and time-consuming litiga¬ 
tion. 

U.S.—Edward B. Marks Music Corp. 
V. Continental Record Co., C.A.N. 
Y., 222 P.2d 488, certiorari denied 
76 S.Ct. 101, 350 U.S. 861, 100 L. 
Ed. 764. 

American Sur. Co. of New York 
V. Fazel, D.C.Iowa, 20 P.R.D. 110. 

( 2 ) Purpose of summary judgment 
Rule is to explore by material dehors 
the pleadings the question whether 
actually a genuine issue exists as to 
any material fact. 

D.C.—Meyers v. District of Colum¬ 
bia, D.C., 17 P.R.D. 216. 

(3) Object of a motion for sum¬ 
mary judgment is to separate what 
is formal or pretended in denial or 
averment from what is genuine and 
substantial, so that only the latter 
may subject a suitor to burden of 
trial. 

D.C.—Reed Research, Inc. v. Schumer 
Co., 243 P.2d 602. 100 U.S.App.D.C. 
179. 

(4) Purpose of Federal Rule relat¬ 
ing to summary judgments is to en¬ 
able district court through frank 
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and complete disclosure by all par¬ 
ties to determine what, if any, is¬ 
sues of fact there may be for a jury 
to determine. 

U.S.—Simmons v. Charbonnier, D.C. 
Ga., 56 F.Supp. 512. 

(5) Purpose of summary judgment 
is to determine whether a genuine 
issue exists as to any material fact 
or to ascertain what material facts 
are actually and in good faith con¬ 
troverted. 

U.S.—^Rubinstein v. Dr. Pepper Co., 

C. A.MO., 228 F.2d 528—Durasteel 
Co. V. Great Lakes Steel Corp., C. 
A.Mo., 205 F.2d 438. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566. 

(6) Purpose of motion for sum¬ 
mary judgment is to eliminate un¬ 
disputed issues of fact from the 
case, leaving nothing but an issue 
of law for court to determine. 

U.S.—R. F. C. V. Aquadro, D.C.Pa., 

7 F.R.D. 406. 

38. U.S.—Caylor v. Virden, C.A.Mo., 
217 F.2d 739—^Parmelee v. Chicago 
Eye Shield Co., C.C.A.Mo., 157 F. 
2d 582, 162 A.L.R. 1130. 

XTnjtLst exactions 

Remedy provided by Federal Rule 
relating to summary judgment is de¬ 
signed to bar opportunities for un¬ 
just exactions to escape delay and 
expense of a trial. 

U.S.—^Altman v. Curtiss-Wright Cor¬ 
poration, C.C.A.N.Y., 124 F.2d 177. 

39. U.S.—^New Home Appliance Cen¬ 
ter, Inc. V. Thompson, C.A.Colo., 
250 F.2d 881—De Loach v. Crow¬ 
ley's, Inc., C.C.A.Fla., 128 F.2d 378. 

Polly Chin Sugai v. General Mo¬ 
tors Corp., D.C.Idaho, 137 F.Supp. 
696. 

Similar expression of mle 

(1) Purpose of the procedural Rule 
relating to summary judgment is to 
avoid extended and useless trials to 
develop facts which ar© not really 
disputed. 

U.S.—^Hemler v. Union Producing Co., 

D. C.La., 40 F.Supp. 824, modified 
on other grounds, C.C.A., 134 F.2d 
436. 

(2) True intention of the summary 
judgment Rule is to put an end to 
useless and expensive litigation, if 
there is no genuine issue as to any 
material fact, even though an issue 
may be raised formally by the plead¬ 
ing. 

U.S.—Volunteer Elec. Co-op. v. Ten¬ 
nessee Val. Authority, D.C.Tenn., 
139 F.Supp. 22. 
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40. U.S.—Carantzas v. Iowa Mut. 
Ins. Co., C.A.5, 235 F.2d 193—Sar¬ 
tor V. Arkansas Natural Gas Cor¬ 
poration, C.C.A.La., 134 F.2d 433, 
reversed on other grounds 64 S.Ct. 
724, 321 U.S. 620, 88 L.Ed. 967, re¬ 
hearing denied 64 S.Ct. 941, 322 U. 
S. 767, 88 LEd. 1593. 

Purofied Down Products Corp. 
V. Travelers Fire Ins. Co., D.C.N. 
Y., 171 F.Supp. 399—Sexton v. 

American News Co., D.C.Fla., 133 
F.Supp. 591—Harris v. U. S., D.C. 
Ga., 125 F.Supp. 175, reversed on 
other grounds, C.A., 216 F.2d 690. 

Joseph V. Lumbermen's Mut. Cas. 
Co., D.C.La., 11 F.R.D. 329—Dulan¬ 
sky V. lowa-Illinois Gas & Elec. 
Co., D.C.Iowa, 10 F.R.D. 566. 
Useless trial 

Procedure for summary judgment 
under Rule providing therefor was 
intended to avoid a useless trial, that 
is, a trial when it appears on the 
record that there is no issue as to 
any material fact, and that there is 
only a question of law as to wheth¬ 
er moving party should have judg¬ 
ment. 

U.S.—Cox V, American Fidelity & 
Cas. Co., C.A.Or., 249 F.2d 616. 

41. U.S.—Atlas Sewing Centers, 
Inc. V. National Ass’n of Independ¬ 
ent Sewing Mach. Dealers, C.A. 
Utah, 260 F.2d 803—Carantzas v. 
Iowa Mut. Ins. Co., C.A.5, 235 F.2d 
193—^Whelan v. New Mexico West¬ 
ern Oil & Gas Co,, C.A.N.M., 226 
F.2d 156—Brodrick v. Gore, CA, 
Kan., 224 F.2d 892—Zampos v. U. 
S. Smelting, Refining & Min. Co., 
C.A.Utah, 206 F.2d 171—Rogers v. 
Girard Trust Co., C.C.A.Ohio, 159 
P. 2 d 239—^Avrick v. Rockmont En¬ 
velope Co., C.C.A.,Colo., 155 F.2d 
568—Harris Stanley Coal & Land 
Co. V. Chesapeake & O. Ry. Co„ C. 
C.A.Ky., 154 F.2d 450, certiorari 
denied 67 S.Ct. Ill, 329 U.S. 761, 91 
L.Ed. 656—Schreffier v. Bowles, C. 
C.A.C 0 I 0 ., 153 P. 2 d 1 , certiorari de¬ 
nied 66 S.Ct. 1366, 328 U.S. 870, 
90 L.Ed. 1640—Sabin v. Home Own¬ 
ers’ Loan Corp., C.C.A.Okl., 151 F. 
2d 641, certiorari denied 66 S.Ct. 
1011, 328 U.S. 840, 90 L.Ed. 1615, 
rehearing denied 66 S.Ct. 1362, 328 
U.S. SSO, 90 L.Ed. 1648, motion de¬ 
nied 67 S.Ct. 108, 329 U.S. 823, 91 
L.Ed. 700, motion denied 67 S.Ct. 
1076, 330 U.S. 856, 91 L.Ed. 1297. 

Nugent V. U. S., D.C.I11,, 136 F. 
Supp. 875—Fancher v. Clark, D.C. 
Colo., 127 F.Supp. 452—Smith v. 
McDonald, D.C.Pa., 116 F.Supp. 158, 
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As otherwise expressed, the object is to permit on trial, by inquiring and determining in advance 

the trier of the cause to pierce formal allegations of trial whether such evidence exists.In other 

of facts in pleadings and grant relief by summary words, the function of the motion is to obtain a pre¬ 
judgment when it appears from uncontroverted facts liminary analysis and evaluation of the evidence.^^ 

set forth in affidavits, depositions, or admissions on summary judgment procedure was not intend- 

file that there are as a matter of fact no genuine deprive litigants of their right to a full hear- 

issues for trial.42 Another purpose is to prevent merits if any real issue of fact is ten- 

the necessity of granting a motion for a directed (iered,^^ or to cut off the right of trial by jury where 
verdict in the event a cause goes before a jury on a there are issues to try.'^^ In other words, the pro¬ 
certain record.^3 Xhe Rule is a liberal measure cedure was not designed to permit the trial of real 

designed for arriving at the truth by testing whether and genuinely contested issues of fact by affidavits'^ 

litigants really have evidence which they will offer with no opportunity to cross-examine witnesses. 


reversed on other grounds, C A., 
214 F.2d 920—Bowdle v. Automo¬ 
bile Ins. Co. of Hartford, D.C.Del., 

99 F.Supp. 161—Bowles v. Ward, 
D.C.Pa, 65 F.Supp. 880. 

Sauer v. Law, Union & Rock Ins. 
Co., D.C.Alaska, 17 F.R.D. 430— 
R. F. C. V. First Nat. Bank of Co¬ 
dy. D.aWya., 17 F.R.D. 397. 

42- U.S.—^Avrick v. Rockmont En¬ 
velope Co., C.C.iLColo., 155 F.2d 
568—Schreffier v. Bowles, C.C.A. 
Colo., 153 F.2d 1, certiorari denied 
66 S.Ct. 1366, 328 U.S. 870, 90 L.Bd. 
1640. 

Shotwell V. U. S., D.C.Wash., 163 
F.Supp. 907—Fancher v. Clark, D. 

C. Colo., 127 F.Supp. 452—Marx v. 
Maddrey, D.C.N.C., 94 F.Supp. 784 
—Chandler Laboratories v. Smith, 

D. C.Pa., 88 F.Supp. 583, motion de¬ 
nied 94 F.Supp. 248—Lauchert v, 
American S. S. Co., D.C.N.T., 65 F. 
Supp. 703—^U, S. ex rel. Ryan v. 
Broderick, D.C.Kan., 59 F.Supp. 189. 

Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464—^Finlay v. Union Pac. R. 
Co., D.C.Kan., 6 F.R.D. 284—Sew¬ 
ard V. Nissen, D.C.Del., 2 F.R.D, 
545. 

D.C.—Christianson v. Gaines, 174 F. 
2d 534, 85 U.S.App.D.C. 16. 

Party 

Summary judgment procedure is 
intended to permit a party to pierce 
the allegations of fact in pleadings 
and to obtain relief where facts set 
forth in detail in affidavits, deposi¬ 
tions, and admissions on file show 
that there are no- genuine issues of 
fact to be tried. 

U.S.—Madeirense Do Brasil S/A v. 
Stulman-Emrick Dumber Co., C.C. 
A.N.Y., 147 F.2d 399, certiorari de¬ 
nied 65 S.Ct. 1201, 325 U.S. 861, 89 
L.Ed, 1982—Engl v. ^Etna Life 
Ins. Co., C.C.A.N.T., 139 F.2d 469. 

Shotwell v. U. S., D.C.Wash., 163 
F.Supp. 907—^Volunteer Elec. Co¬ 
op. V. Tennessee Val. Authority, D. 
C.Tenn., 139 F.Supp. 22—^Morgan 
V, Sylvester, D.C.N.Y., 125 F.Supp. 
380, affirmed, C.A., 220 F.2d 758, 
certiorari denied 76 S.Ct. 112, 350 
U.S. 867, 100 L.Ed. 768, rehearing 
denied 76 S-Ct 201, 350 U.S. 919, 

100 L.Ed. 805. 


Weston V. Noble, D.C.Alaska, 19 
P.R.D. 416. 

43. U.S.—Cooney v. Panama City, 
D.C.Fla., 165 F.Supp. 381. 

44. U.S.—Slagle v. U. S., C.A.Tex., 
228 F.2d 673—^Whitaker v. Cole¬ 
man, C.C.A.Ala., 115 F.2d 305. 

45. U.S,—Seward v. Nissen, D.C. 
Del., 2 F.R.D. 545. 

46. U.S.—^Atlas Sewing Centers, Inc. 
V. National Ass’n of Independent 
Sewing Mach. Dealers, C.A.Utah, 
260 F.2d 803—Broderick Wood 
Products Co. V. U. S., C.A.C 0 I 0 ., 195 
P.2d 433—^Avrick v. Rockmont En¬ 
velope Co., C.C.A.C 0 I 0 ., 155 F.2d 
568. 

Fidelity & Cas. Co. of New York 
V. Meyer Lumber & Hardware Co., 
D.C.Kan., 95 F.Supp. 516. 

Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464. 

Existence of controversy 

It is not purpose of summary 
judgment to dispose of litigation 
where some controversy over facts 
material to decision exists, or where 
all facts necessary to resolve issue 
in contest are not of record. 

U.S.~U. S. V, Johnston, D.C.Okl., 188 
F.Supp. 525. 

Adequate and proper hearing 

Rule for summary judgment was 
never intended to throw on the court 
the burden of determining a case 
involving a delicate Question of law 
and complicated and controverted 
facts without an adequate and prop¬ 
er hearing. 

D.C.—Lincoln Electric Co, v. Knox, 
D.C,, 56 F.Supp, 308. 

Not a substitute 

Summary judgment Rule was not 
intended to be used as substitute 
for regular trial of cases where 
there are disputed issues of fact on 
which outcome of litigation depends. 
U.S.—Alaniz v. U. S., C.A.N.M., 257 
F.2d 108—James v. Honaker Drill¬ 
ing, Inc., C.A.Kan., 254 P.2d 702 
—Bruce Const. Corp. v. U. S. for 
Use of Westinghouse Elec. Sup¬ 
ply Co., C.A.Fla., 242 F.2d 873— 
Griffeth v. Utah Power & Light 
Co., C.A.Idaho, 226 F.2d 661—^Zam-j 
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pos V. U. S. Smelting, Refining & 
Min. Co., C.A.Utah, 206 F.2d 171. 

Volunteer Elec. Co-op. v. Ten¬ 
nessee Val. Authority, D.C.Tenn., 
139 F.Supp. 22. 

Michel V. Meier, D.C.Pa., 8 F.R. 
D. 464—Chemical Foundation v. 
Universal-Cyclop s Steel Corpora¬ 
tion, D.C.Pa., 2 F.R.D. 283. 

47. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, La., 64 S. 
Ct. 724, 321 U.S. 620, 88 L.Ed. 967, 
rehearing denied 64 S.Ct, 941, 322 

U. S. 767, 88 L.Ed. 1593. 

Carantzas v. Iowa Mut. Ins. Co., 

C.A.5, 235 F.2d 193—Chappell v. 
Goltsman, C.A.Ala., 186 P.2d 215— 
Stevens v. Howard D. Johnson Co., 
C.A.Va., 181 F.2d 390—Preston v. 
Aetna Life Ins. Co., C.A.I11., 174 
F.2d 10, certiorari denied 70 S.Ct. 
80, 338 U.S. 829, 94 L.Ed. 504— 
Whitaker v. Coleman, C.C.A.Ala., 
115 P.2d 305. 

McKinzie v. Huckaby, D.C.Okl., 
112 F.Supp. 642—Spur Bottling Co. 

V. Canada Dry Ginger Ale, D.C. 
Ark, 98 F.Supp. 972—^Walsh v. Chi¬ 
cago Bridge & Iron Co., D.C.Ill., 90 
F.Supp. 322 —Porter v. Barrett, D. 
CPa., 89 F.Supp. 35. 

Weighty interest 

Interest of speed in litigation may 
be office of the summary judgment, 
but it must be counterbalanced by the 
more weighty interest of preserving 
right to trial on issues of fact, how¬ 
ever slight the dispute and doubt 
with respect to them. 

U.S.—Rockefeller Center Luncheon 
Club V. Johnson, D.C.N.Y., 116 F. 
Supp. 437. 

48. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec, Co., C.A.Iowa, 191 F. 
2d 881—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S.Ct. 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U. 
S. 912, 95 LEd. 1349—^Arnstein v. 
Porter, C.C.A.N.T., 154 P.2d 464. 

Klein v. Lionel Corp., D.C.Del., 
18 F.R.D. 184. 

49. U.S.—State of Arkansas for Use 
and Benefit of Temple v. Central 
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The object of the procedure is not to determine an 
issue, but to determine whether there is an issue to 
be tried.so 

§ 1137. Scope of Remedy 

The motion for summary judgment provides a rem¬ 
edy for the prompt disposition of cases which have no 
possible merit and for preventing undue delays in the 
trial of actions to which there is no real defense; but 
such remedy cannot be used as a substitute for a reg¬ 
ular trial of cases in which there are disputed issues. 

The motion for summary judgment, authorized by 
Federal Rules of Civil Procedure, Rule 56, 28 U.S.C. 
A., which in effect legalizes the '^speaking'’ de¬ 
murrer, has an important place in providing a 
prompt disposition of cases which have no possible 
merit and in preventing undue delays in the trial 
of actions to which there is no real defense.^^ Such 
motion is a procedural device to expedite justice,^^ 
that is, it is a device for the disposition of cases 
without formal trial where no material issues of 
fact but only questions of law are involved.^3 

The function of the summary judgment motion 
is to sift the proofs, pro and con, as submitted in 
the various affidavits and exhibits attached thereto, 
so that a determination may be made, without the 
expense and delay of a trial, that there are or are 
not real, as distinct from mere fictitious or paper. 


issues, which must be disposed of in the traditional 
manner by trial to the court or jury.^^ As otherwise 
expressed, the motion is a method by which litigants 
may test issues of law raised by facts which are not 
in issue, such facts being established by the pleading, 
depositions, affidavits, or admissions, and if it ap¬ 
pears that one party is entitled to a judgment as a 
matter of law the court may enter such judgment.^^ 
Summary judgment procedure cuts through the bare 
pleading allegations and penetrates to the factual 
core of the controversy;^^ and it is valuable for 
striking through sham claims and defenses which 
stand in the way of a direct approach to the truth.^^ 
As discussed infra § 1154, a party may pierce al¬ 
legations of fact in the pleadings and obtain relief 
by sumrnary judgment where the facts set forth in 
detail in affidavits, depositions, and admissions on file 
show that there are no genuine issues of fact to be 
tried. 

On the other hand, the motion for summary judg¬ 
ment is an extreme remedy, as discussed supra § 
1135, and the field to be explored by the court is a 
narrow one.^s Summary judgment procedure can¬ 
not deprive a litigant of, or at all encroach on, his 
right to a jury trial^^ if there is any genuine issue 
for a jury’s determination it cannot be used as 
a substitute for a regular trial of cases in which 
there are disputed issues;®^ and it should be in- 


Sur. & Ins. Corp. of Kansas City, 
Mo., D.C.Ark., 102 F.Supp. 444. 
XIxaminatioxL of defendant 

Rule authorizing summary judg¬ 
ment was not designed to foreclose 
plaintiff’s privilege of examining de¬ 
fendant at a trial, especially as to 
matters peculiarly within defendant’s 
knowledge. 

U.S.—^Arnstein v. Porter, C.C.A.N.T., 
154 P.2d 464. 

Robinson v. Waterman S. S. Co., 
D.C.N.J.. 8 F.R.D 155. 

D.C.—^KAnsas City Power & Light Co. 
V. Chapman, D.C., 12 F.R.D. 408. 

50. U.S.—Byrnes v. Mutual Life Ins 
Co. of New York, C,A.Ariz., 217 
F.2d 497, certiorari denied 75 S.Ct. 
532, 348 U.S. 971, 99 L.Ed. 756— 
Dulansky v. lowa-Illinois Gas & 
Elec. Co., C.A.Iowa, 191 F.2d 881. 

Rohn & Haas Co. v. Chemical In¬ 
secticide Corp., D.C.Del., 171 F. 
Supp. 426. 

51 . XJ.S.—Stevens v. Howard D. 
Johnson Co., C.A.Va., 181 F.2d 390. 

52. U.S.—^Mosbacher v. Easier Leb- 
ens Versicherungs Gesellschaft, D. 
C.N,T., Ill F.Supp. 551. 

53. U.S.—Bowles v. Batson, D.C.S. 
C., 61 F.Supp. 839, aflarmed, C.C.A., 
154 F.2d 566. 

— ^Ulen V. American Airlines, D. 
C., 7 F.R.D. 371. 


54. U.S.—Irving Trust Co. v. U. S., 
C.A.NY., 221 P.2d 303, certiorari 
denied 76 S.Ct. 59, 350 U.S. 828, 100 
L.Ed. 740. 

55. U.S—Smith, Kline & French 
Laboratories v. Midwest Chemical 
Development Corp., D.C.Ohio, 96 F. 
Supp. 797. 

56. U.S.—Clayton v. James B. Clow 
& Sons, D.C.Ill., 154 F.Supp. 108. 

57. U.S,—Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
162 A,L.R. 1130—Whitaker v. Cole¬ 
man, C.C.A.Ala., 115 P.2d 305. 

58. U S.—Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
352 U.S. 927, 1 D.Ed.2d 162. 

Braniff Airways, Inc. v. Falking- 
ham, D.C.Minn., 143 F.Supp. 935. 

59. U.S.—Bros, Inc. v. W, E. Grace 
Mfg. Co., C.A.Tex., 261 P.2d 428— 
Whitaker v. Coleman, C.C.A.Ala., 
115 F.2d 305. 

Purofied Down Products Corp. v. 
Travelers Fire Ins. Co., D.C.N.T., 
171 F.Supp. 399—St. Louis Fire & 
Marine Ins. Co. v. Witney, D.C.Pa., 
96 F.Supp. 555—^Fidelity & Cas. Co. 
of New York v. Meyer Lumber & 
Hardware Co., D.C.Kan., 95 F.Supp. 
516. 

Weighty interest 

Interest of speed in litigation may 
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be office of the summary judgment, 
but it must be counterbalanced by the 
more weighty interest of preserving 
right to trial on issues of fact, how¬ 
ever slight the dispute and doubt 
with respect to them. 

U.S.—Rockefeller Center Luncheon 
Club V. Johnson, D.C.N.Y., 116 F. 
Supp. 437. 

60. U.S.—Hartford Acc. & Indem. 
Co. V. Northwest Nat. Bank of Chi¬ 
cago, C.A.I11., 228 F.2d 391—Huff 
V. Louisville & N. R. Co., C.A.La., 
198 F.2d 347—Parmelee v. Chicago 
Eye Shield Co., C.C.A.Mo., 157 F.2d 
582, 162 A.L.R. 1130. 

61. U.S.—^Bros, Inc. v. W. E. Grace 
Mfg. Co., C.A.Tex., 261 F.2d 428— 
James v. Honaker Drilling, Inc., C. 
A.Kan., 254 F.2d 702—Cox v. Eng- 
lish-American Underwriters, C.A. 
Cal, 245 P.2d 330—^Homan Mfg. Co. 
v. Long, C.A.I11., 242 P.2d 645— 
Griffeth v. Utah Power & Light Co., 
C.A.Idaho, 226 F.2d 661—Brodrick 
v. Gore, C.A.Kan., 224 P.2d 892— 
SMS Mfg. Co, V. U. S.-Mengel Ply¬ 
woods, C.A-OkL, 219 F.2d 606— 
Hoffman v. Babbitt Bros. Trading 
Co., C.A.Ariz., 203 F.2d 636—^Brooks 
V. Utah Power & Light Co,, C.C.A. 
Utah, 151 F.2d 514. 

Yokem v. Griffith, D.C.N.J., 167 F. 
Supp, 120—Clayton v. James B. 
Clow & Sons, D.C.I11., 154 F.Supp, 
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yoked with due caution so that litigants may he 
afforded a trial where a hona fide dispute as to ma¬ 
terial facts exists between thcm.^^ So, the remedy 
is proper only in those instances where a trial would 
be useless, and a motion for summary judgment 
does not lie where entertaining such a motion would 
constitute a trial by affidavit of issues of fact.64 

Rule 56 does not contemplate a motion for sum¬ 
mary judgment which merely attacks on the merits 
one of the several affirmative defenses in an an- 
swer.65 The propriety of an order granting leave 
to file a third-party complaint should not be tested 
by a motion for summary judgment.6® Failure of 
plaintiff in filing an amended complaint to obtain 
leave to add an additional party plaintiff is a defect 
which would not of itself justify summary judg¬ 
ment dismissing causes of action.6*^ Failure of de¬ 
fendant to answer interrogatories does not entitle 
plaintiff to summary judgment.63 

It has been held that a summary judgment pro¬ 
ceeding is an unsatisfactory medium in which to de¬ 
termine so intangible a matter as state of mind.69 
Where motive, intent, subjective feelings and reac¬ 
tions, consciousness and conscience are to be 
searched, and examination and cross-examination 
are necessary instruments in obtaining the truth, the 


issues may not be disposed of on summary judg- 
ment.70 Whether an alleged condition should be 
disregarded because fraudulent or unjust should be 
determined only on a full presentation of the perti¬ 
nent facts, and not on summary judgment'll 

g 1138. - Other Motions and Remedies 

Distinguished 

A motion for summary judgment is distinguished 
from other remedies such as pre-trial conference, motion 
to dismiss, or motion for judgment on the pleadings, 
but it is similar to the other motions in some respects. 

The functions of the pre-trial conference and the 
summary judgment motion are entirely different, 
they complement one another, and each serves its 
own special purpose.'^^ A motion to dismiss and a 
motion for summary judgment are essentially the 
same, since the purpose of each is a judgment dis¬ 
missing the action, although the ground of a motion 
to dismiss is that the complaint fails to state facts 
on which relief can be had, as discussed supra § 818, 
and the ground of a motion for summary judgment 
is that there is no genuine issue as to a material 
fact, and what will justify the granting of one mo¬ 
tion will generally justify the granting of the 
other.'^3 Summary judgment procedure is distin¬ 
guished from that of a motion to dismiss by the filing 


108—Grant v. INTicholas, D.C.Colo., 
127 F.Supp. 236—Fidelity & Cas. 
Co. of K. T. V. Meyer Lumber «& 
Hardware Co., D.C.Kan,, 95 F.Supp. 
516—Falk V. Levine, D.C.Mass., 66 
F Supp. 700—^U. S. ex rel. Ryan v. 
Broderick, D.C.Kan , 59 F.Supp. 189 
—^American Optical Co. v. New Jer¬ 
sey Optical Co., D.C.Mass., 68 F. 
Supp. 601. 

Weston V. Noble, D.C.Alaska, 19 
F.R.D. 416. 

Trial by anticipation 

With, respect to summary judg¬ 
ment, parties are entitled to some¬ 
thing more than a trial by anticipa¬ 
tion as long as they desire to present 
evidence on genuine issues properly 
reserved in good faith. 

U.S.—R. F. C. v. First Nat. Bank of 
Cody, D.C.Wyo., 17 F.R.D. 397. 

Persuasiveness of evidence 

A motion for summary judgment is 
no substitute for a trial where there 
are substantial issues of fact raised 
in good faith as to any party, a res¬ 
olution of which might preclude judg¬ 
ment in favor of the movant, and in 
the latter event, it would be improp¬ 
er for the court on motion for sum¬ 
mary judgment, no matter how per¬ 
suasive the evidence might then ap¬ 
pear to be one way or another, to an¬ 
ticipate the degree of such persua¬ 
siveness. 

U.S.—R. F. C. V. First Nat. Bank of 
Cody, supra. 


62. U.S.—Alaniz v. tJ. S., C.A.N.M., 
257 F.2d 108—James v. Honaker 
Drilling, Inc., C.A.Kan., 254 F.2d 
702—Bowdidge v. Lehman, C.A. 
Ohio, 252 F.2d 366—Carantzas v. 
Iowa Mut. Ins. Co., C,A.5, 235 F.2d 
193—Brodrick v. Gore, C.A.Kan., 
224 P.2d 892—SMS Mfg. Co. v. U. 
S.-Mengel Plywoods, C.A Okl, 219 
F.2d 606—^Zampos v. U. S. Smelt¬ 
ing, Refining & Min. Co., C.A.Utah, 
206 F.2d 171—Hoifman v. Babbitt 
Bros. Trading Co., C.A.Ariz., 203 F. 
2d 636—Broderick Wood Products 
Co. V. U. S., C.A.C 0 I 0 , 195 F.2d 433. 

Boettger v, Babcock & Wilcox 
Co., D.C.Pa., 142 F.Supp. 777, re¬ 
versed on other grounds, C.A., 242 
F,2d 455—^Volunteer Elec. Co-op. v. 
Tennessee Valley Authority, D.C. 
Tenn., 139 F.Supp. 22—^Panaview 
Door & Window Co. v. Van Ness, 

D. C.Cal., 135 F.Supp- 253. 

Peckham v. Ronrico Corp., D.C. 

Puerto Rico, 7 P.R.D. 324, vacated 
on other grounds, C.A., 171 P.2d 
653. 

D.C.—United Meat Co. v. B. F. C., 174 
F.3d 528, 85 U.S.App.D.C. 9. 

63. U.S.—Hunt v. Pick, C.A.Colo., 
240 F.2d 782. 

64. U.S.—Repsold v. New York Life 
Ins. Co., C,A.I11., 216 F.2d 479. 

Yokem v. Grifiith, D.C.N.J., 167 P. 
Supp. 120—^Kam Koon Wan v, E. 

E. Black, Limited, D.C.Hawaii, 76 
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I F.Supp. 653—^Doyle v. Milton, D.C. 
I N.Y., 73 F.Supp. 281. 

65. U.S.—Seacoast Liquor Distribu¬ 
tors V. Kips Bay Brewing Co., D. 
C.N.Y., 8 P.R.D. 74. 

66. U.S.—U. S. V. Costa, D.C.Pa.. 11 

F.R.D. 492. 

67. U.S.—Orloff V. Hayes, D.C.N.Y., 

7 F.R.D. 75. 

68. U.S.^—Hesse v. Brunner, D.C.N. 
Y., 172 F.Supp. 284. 

69. U.S.—Tye v. Finkelstein, D.C. 
Mass., 160 F.Supp. 666. 

70- U.S.—^Alabama Great Southern 
R. Co. v. Louisville & Nashville R. 
Co., C.A.Ala., 224 P.2d 1, 50 A.L.R. 
2d 1302—^Loews, Inc, v. Bays, C.A. 
Miss., 209 P.2d 610. 

71. U.S.—^Kliaguine v. Jerome, D.C. 
N.Y., 91 F.Supp. 809. 

72. U.S.—Irving Trust Co. v, U. S., 

C. A.N.Y., 221 F.2d 303, certiorari 
denied 76 S.Ct. 69, 350 U.S. 828, 100 

D. Ed. 740. 

73. U.S.—Michel v. Meier, D.C.Pa., 

8 F.R.D. 464—^Munson Line v. 
Green, D.C.N.Y., 6 P.R.D. 470. 

Same relief songht 
Under Federal Rules of Civil Pro¬ 
cedure, whether the objection to the 
complaint Is called a motion to dis¬ 
miss or one for summary judgment 
is unimportant, since the same relief 
is sought and affidavits are available 
on either motion. 
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of supporting papers.*^^ So, where a statement in 
a memorandum of points and authorities may not 
be classed among the documents in which extra¬ 
pleading matters may be presented for purposes of 
summary judgment, an order dismissing the com¬ 
plaint with prejudice on a motion to dismiss for 
failure to state a claim is not one for summary judg- 
mentJ^ 

While it has been held that motions for summary 
judgment and mdtions for judgment on the pleadings 
are distinct proceedings governed by different rules 
of procedure,*^® it has also been held that the office 
of the motion for judgment on the pleadings or for 
summary judgment is for practical purposes the 
same, and often both are applicable, but if it is neces¬ 
sary to consider matters outside the pleadings, the 
motion for judgment on the pleadings is to be treat¬ 
ed as a motion for summary judgment, and neither 
can be granted if there is any genuine issue as to any 
material fact.'^'^ A summary judgment based en¬ 
tirely on the pleadings and exhibits is functionally 
the same as a judgment on the pleadings.*^^ 

A summary judgment is proper where a directed 
verdict for the party moving for such judgment 


would be required, and the theory underlying mo¬ 
tions for both such forms of relief is the absence of 
genuine issues of material fact.'^^ 

§ 1139. Proceedings in Which Judgment Au¬ 
thorized 

Summary judgment procedure Is available in all 
forms and kinds of civil actions. 

The federal summary judgment procedure provid¬ 
ed for by Federal Rules of Civil Procedure, Rule 56, 
28 U.S.C.A., is the most extensive of any jurisdic¬ 
tion, in that it is equally available to plaintiff and 
defendant, as discussed supra § 1135, and in all 
forms and kinds of civil actions.^® So, Rule 56 is 
generally applicable to all actions St of civil rather 
than criminal nature, except where the action is 
one which involves an issue which can only be ade¬ 
quately determined after triaL^^ The motion may 
be employed in an action for declaratory judgment, 
or an action to review an administrative order or 
proceeding. The application of the rules govern¬ 
ing the granting of motions for summary judgment 
to particular cases and actions is considered infra 
§§ 1156-1182. 


K.M.—Benson v. Export Equipment | 
Corp., 164 P.2d 380, 49 N.M. 356. 

74. U.S.—Holcomb v. XJ. S., 146 F. 
Supp. 224, 135 Ct.Cl, 612, certiorari 
denied 77 S.Ct. 228, 352 U.S. 935, 1 
L.Bd.2d 163. 

Afadavits wltliout proTbatlve vain© 
Where aflddavits appended by attor¬ 
neys for rival claimants to pleading's 
in interpleader action had no proba¬ 
tive value on motion for summary 
judgment, in absence of showing that 
attorneys had personal knowledge of 
the facts set forth in such affidavits 
and that attorneys were competent 
to testify to such facts, motion for 
summary judgment was, under the 
circumstances, functionally the same 
as a motion to dismiss or a motion 
for judgment on the pleadings. 

U.S.—^Mercantile Nat. Bank at Dallas 
V. Franklin Life Ins. Co., C.A.Tex., 
248 F.2d 57. 

75. D.C.—Sardo v. McGrath, 196 P. 
2d 20, 90 U.S.App.D.C. 195. 

76. D.C.—^Deming v. Turner, D.C., 63 
F.Supp. 220. 

77. U.S.—^National Sur. Corp. v. 
First Nat. Bank in Indiana, D.C. 
Pa., 106 F.Supp. 302—Munn v. Rob¬ 
ison, D.C.Ark., 92 F.Supp. 60, af¬ 
firmed, C.A., 188 F.2d 1. 

78. U.S.—Dyal v. Union Bag-Camp 
Paper Corp., C.A.Ga., 263 F.2d 387. 

79. U.S.—U. S. V. I 6219 I 2 Cases Con¬ 
taining Approximately 415 Proof 


Gallons of Distilled Spirits, D.C.N. | 
T., 138 F.Supp. 820. 

80. U.S.—^Engl V. JEtna Life Ins. 
Co., C.C.A.N.Y., 139 F.2d 469. 

81. U.S.—Houghton Mifflin Co. v. 

Stackpole Sons, D.C.N.Y., 31 F.Supp. 
617, modified on other grounds, C. i 
C.A„ 113 F.2d 627. i 

Proceeds of policy ! 

Rule applies to an action by an ad¬ 
ministratrix against an insurance 
company for proceeds of life policy 
already paid to third parties. 

U.S.—Fink v. Northwestern Mut. Life 
Ins, Co, of Milwaukee, Wis., D.C. 
Mich., 29 F.Supp. 972. 

82. Recovery of penalties 

An action to recover penalties for 
growing wheat in excess of farm 
marketing quotas is a “civil action" 
and not a “criminal action" and the 
Federal Rule with respect to sum¬ 
mary judgments is applicable. 

XJ.S. — ^xj. S. V. Stangland, CJ^.Ind., 
242 F,2d 848. 

83. U.S.—^Refractolite Corporation v. 
Prismo Holding Corporation, D.C. 
N.Y., 25 F.Supp, 965. 

84. U.S.—^Maryland Cas. Co. v. 
Green, D.C.Pa., 167 F.Supp. 226, af¬ 
firmed, C.A., 266 F.2d 31. 

Appropriate conditions 

If conditions appropriate for entry 
of summary judgment otherwise ex¬ 
ist, its allowance may not be inter¬ 
cepted by circumstance that judg¬ 
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ment sought will be declaratory in 
its nature. 

U.S.—Stuart Inv. Co. v. Westinghouse 
Elec. Corp-, I>.C.Neb., 11 F.R.D. 
277, appeal dismissed, CA.., 192 P. 
2d 935. 

85. Order of Secretary of Interior 
Whether an order of the Secretary 
of Interior denying exemption of milk 
receiving station from order was in 
accordance with law depends on the 
record before the Secretary and could 
be disposed of on a motion for sum¬ 
mary judgment. 

U.S.—^Wawa Dairy Farms v. Wick- 
ard, D.C.Pa., 56 F.Supp. 67, af¬ 
firmed, C.C.A,, 149 P.2d 860. 

Federal Communications Commission 
In actions by radio networks and 
their affiliates to annul regulations of 
the Federal Communications Com¬ 
mission, motions by defendants for 
summary judgments constituted 
proper procedure as against conten¬ 
tion that causes were required to go 
to trial and be heard on evidence tak¬ 
en de novo, where plaintiffs had had 
adequate notice and full opportunity 
to be heard before the commission, 
and to hear evidence de novo would 
upset the underlying scheme of com¬ 
mission whose orders must stand or 
fall on such evidence as it had before 
it. 

U.S.—^National Broadcasting Co. v. U. 
S., D.C.N.Y., 47 F.Supp. 940, af¬ 
firmed 68 S.Ct 997, 319 U.S. 190, 87 
i L.EcL 1344. 
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Summary judgment procedure applies to actions 
formerly cognizable solely in equity but a pro¬ 
ceeding- invoking the discretionary powers of equity 
and presenting claims of confidential relationships 
and over-reaching within a family is seldom appro¬ 
priate for summary disposition on the merits. 
Where the granting of relief in an action is depend¬ 
ent on the sound discretion of the court, the trial 
court should proceed cautiously in granting summary 
judgment. Accordingly, while it may be proper to 
grant a summary judgment in an action for an in¬ 
junction,the court should proceed cautiously be¬ 
fore applying summary judgment procedure where 
injunctive relief is sought.^O It has been held that 
in an action for equitable relief of specific per¬ 
formance, where plaintiff is entitled only to that 
which the court in the exercise of sound discretion 
concludes to be fair and equitable, plaintiff is not 
entitled to summary judgment as a matter of law 
although allegedly there is no genuine issue of fact 
involved.^ ^ 

Rule 56 applies to a motion for a summary judg¬ 
ment made after the Federal Rules of Civil Proce¬ 
dure went into effect, although the complaint in the 
action was filed prior to that date, since the motion 
is a “further proceeding’' within the meaning of Rule 
86, making the rules applicable to further proceed¬ 
ings in pending actions. 


§ 1140. Matters Affecting Right to Judgment 

Summary Judgment is authorized only where the 
moving party is entitled to judgment as a matter of 
law, where it is quite clear what the truth is, and where 
no genuine issue remains for trial. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 56 (c), 28 U.S.C.A., providing that the 
judgment sought shall be rendered forthwith if 
the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that, except 
as to the amount of damages, there is no genuine 
issue as to any material fact and that the moving 
party is entitled to a judgment as a matter of law, 
summary judgment is authorized only where the 
moving party is entitled to judgment as a matter of 
law, where it is quite clear what the truth is, and 
where no genuine issue remains for trial.The 
court has discretion to refuse summary judgment 
even though the opposing party stands mute.^^ Sum¬ 
mary judgment should be withheld and a trial held 
on the merits wherever it appears likely that evi¬ 
dence could be produced which might affect the ex¬ 
ercise of judicial discretion.^S 

§ 1141. - Absence of Genuine Issue of 

Fact 

The absence of a genuine issue as to any material' 
fact is an indispensable prerequisite to the granting of 
summary judgment. 

Under the provisions of Federal Rules of Civii 


86. U.S.—Booth V. Barber Transp. 
Co., C.A.]Sreb., 256 F.2d 927, 

87. U.S.—Clayton v. James B. Clow 
& Sons, U.C.Ill., 154 F.Supp. 108. 

83. U.S.—Booth V. Barber Transp. 
Co., C.A.Neb., 256 F.2d 927. 

83. U.S.—Hou&hton Mifflin Co. v. 
Stackpole Sons, D.C.N.Y., 31 F. 

Supp. 517, modified on other 
grounds, C.C.A., 113 F.2d 627. 

90. U.S.—^McComb v. Aibel, D.C.N. 

T, , 100 F.Supp. 752—Lipson v. In¬ 
terstate Home Equipment Co., D. 
C.Pa.. 57 F.Supp. 955. 

Woods V. Wallace, D.C.Pa., 8 F. 
II.D. 140. 

91. U.S.—Seaboard Sur. Co. v. Ra¬ 
cine Screw Co., C.A.Wis., 203 F.2d 
532. 

92. U.S.—Bicknell v. Uloyd-Smith, 
C.C.A.N.T, 109 F.2d 527, certiorari 
denied Lloyd-Smith v. Bicknell, 61 
S.Ct. 15, 311 U.S. 650, 85 L.Ed. 416. 

93. U.S. — Sartor v. Arkansas Natu¬ 
ral Gas Corporation, Ua., 64 S.Ct. 
724, 321 U.S. 620, 88 L.Ed. 967, re¬ 
hearing denied 64 S.Ct. 941, 322 

U. S. 767, 88 L.Ed. 1593. 

Ziegler v. Akin, C.A.Kan., 261 F. 
2d 88—Kennedy v. Bennett, C.A. 


Iowa, 261 F.2d 20—^American Secu- 
rit Co. V. Hamilton Glass Co., C.A. 
Ind., 254 F.2d 889—Mitchell v. Mc¬ 
Carty, C.A.Ind., 239 F.2d 721—Law- 
lor V. National Screen Service 
Corp., C.A.Pa., 238 P.2d 59, vacated 
on other grounds 77 S.Ct. 626, 352 

U. S. 992, 1 L.Ed.2d 540—Hartford 
Acc. & Indem. Co. v. Northwest 
Nat, Bank of Chicago, C.A.I11., 228 
F.2d 391—Ford v. Luria Steel & 
Trading Corp., C.A.Neb., 192 P. 2 d 
880—Butcher v. United Elec. Coal 
Co, C.A.I11., 174 P.2d 1003. 

Wright V. Walling. r>.C.Ark., 159 
F.Supp. 190 —Gordon v. Loew’s Inc., 
D.C.N.J., 147 F.Supp. 398— U. S. 
Fidelity & Guaranty Co. v. Grun- 
deen, D.C.N.D., 138 F.Supp. 498, af¬ 
firmed, C.A., 238 F.2d 750 —^Atchi¬ 
son, T. & S- F. Ry. Co. v. City of 
Chicago, D.C.Ill., 136 F.Supp. 476, 
reversed on other grounds, C.A., 
240 P.2d 930, affirmed 78 S.Ct. 1063, 
357 U.S. 77, 2 Lr.Ed.2d 1174— Du 
Vaul V. Miller, D.C.Mo., 114 F.Supp. 
317 —^Marion County Co-op. Ass'n 

V. Carnation Co., D.C.Ark., 114 F. 
Supp. 58, affirmed, C.A., 214 F. 2 d 
557—American Auto. Ass'n v. j 
Bothman, D.C.N.T., 101 F.Supp. 193. I 

Herman Schwabe, Inc. v. United 
Shoe Machinery Corp., D.C.N.T., 23 
F.H.D. 251—^Jamison v. Pennsyl- 
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vanla Salt Mfgr. Co., D.C.Pa., 22 P. 
R.D. 238—^Van Brode Mill Co. v. 
Kravex Mfg. Corp., D.C.N.T., 21 F.. 
R.D. 246—U. S. V. Costa, D.C.Pa., 11 
F.H.D. 492—Thomas v. Martin, D.. 

C. Tenn., 8 P.R.D. 638—Snyder v. 
Dravo Corp., D.C.Pa., 6 F.R.D. 546. 

D.C.—^Evers v. Buxbaum, 253 F.2d' 
356, 102 U.S.APP.D.C. 334. 
Questions to be decided on motion 
for summary judgment and mat¬ 
ters considered see infra §§ 1204„ 
1209. 

Clear truth 

A motion for summary judgment 
should not be granted unless truth is 
clear and moving party is entitled to- 
judgment beyond all doubt and no* 
genuine issue remains. 

U.S.—^Van Brode Mill. Co. v, KelloggT' 
Co., D.C.Del., 132 F.Supp. 330. 
Summary judgment held properly- 
denied 

U.S.—First Congregational Chur chi 
and Soc. of Burlington, Iowa v. 
Evangelical and Reformed Church, 

D. C.N.T., 160 F.Supp. 651—Cohen. 
V. Beneficial Indus. Loan Corp., D.¬ 
C.Del., 93 F.Supp. 418. 

94. U.S.—U. S. V. 31 Photographs, D. 
C.N.Y., 166 F.Supp. 350. 

95. U.S.—Booth V. Barber Transp,. 
Co., C.A.Neb., 256 F.2d 927. 
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Procedure, Rule 56 (c), 28 U.S.C.A., that summary 
judgment may be rendered if it is shown that there 
is no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter 
•of law, the absence of a genuine issue as to any ma¬ 
terial fact is an indispensable prerequisite to the 
granting of summary judgment6 and this Rule 
.applies regardless of the nature of the substantive 
relief sought^*^ So, it is generally held that sum¬ 
mary judgment may be granted only when there is 
no genuine issue of material fact,^8 and that the 


power of the court to grant summary judgment is 
limited to those instances where no genuine issue of 
fact exifets which is determinative of a duty or 
rightSummary judgment cannot be granted 
where there are questions of fact to be disposed of, 
even by consent of all concerned.^ 

Accordingly, if it appears on the motion, either 
from the pleadings themselves, or from the pleadings 
in connection with the depositions, admissions, or 
affidavits, that there is a genuine issue of a material 


56. U.S.—Bridgeport Brass Co. v. 
Bostwick Laboratories, C.A.Conn., 
181 F.2d 315. 

Panaview Door & Window Co. v. 
■Van Ness, D.C.Cal., 135 F.Supp. 253 
—Fluid Systems v. Great Lakes 
Equipment Co., D.C.Ohio, 98 F.Supp. 
220 . 

Sufficiency of evidence to raise issue 
of fact see infra § 1207. 

,Bxistence of fact issue as question 
to be decided on hearing of motion 
see infra § 1206. 

.'Basic requirement 

Basic requirement essential to sum- 
'mary judgment is a complete absence 
•of disputed issues of material fact. 
D.C.—Hill V. Bellevue Gardens II, 
Inc., D.C., 169 F.Supp. 871. 

■97. U.S.—Stuart Inv. Co. v. Westing- 
house Elec. Corp., D.C.Neb., 11 F.R. 
D, 277, appeal dismissed, C.A., 192 
P.2d 935. 

•98. U.S,—Fountain v. Pilson, App. 
D.C., 69 S.Ct 754, 336 U.S. 681, 93 
L.Ed. 971, rehearing denied 69 S. 
Ct. 1153, 337 U.S. 921, 93 L.Ed. 1730. 

Ross V. Peck Iron & Metal Co., 
C.A.Va., 264 F.2d 262—Lynch v. 
Call, C.A.Utah, 261 P.2d 130—Zieg¬ 
ler V. Akin, C.A.Kan., 261 P.2d 88— 
Murphy v. Light, C.A.Fla., 257 F. 
2d 323—^Alaniz v. U. S., C.A.N.M., 
257 P.2d 108—Booth v. Barber 
Transp. Co., C.A.Neb., 256 P.2d 927 

_Habaz v. Employers’ Fire Ins. 

Co., C.A.Ark., 243 F.2d 784—Warner 
V. First Nat. Bank of Minneapolis, 
-'C.A.Minn., 236 P.2d 863, certiorari 
denied 77 S.Ct. 226, 362 U.S. 927, 1 
L.Ed.2d 162—Syracuse v. Paris, C. 
A.Cal., 234 F.2d 65—Gulf Power Co. 
V. Local Unions Nos. 676 and 1078 
of Pensacola, Fla., of Intern. Broth, 
-of Elec. Workers, C.A.Fla., 229 F. 
2d 665—^Rubenstein v. Dr. Pepper 
Co., C.A.MO.. 228 F 2d 528—Griifeth 
V. Utah Power & Light Co., C.A. 
Idaho. 226 F.2d 661—Shafer v. Reo 
Motors, Inc., C.A.Pa., 205 F,2d 685 
—^Durasteel Co. v. Great Lakes 
, Steel Corp., C.A.Mo., 205 P.2d 438— 
Williamson v. T. S. C. Motor 
Freight, C.A.La., 203 P.2d 257— 
Chappell V. Goltsman, C.A.Ala., 186 
p.2d 215—Stevens v. Howard D. 
. Johnson Co., C.A.Va., 181 F.2d 390 
. —Chicago, R. I. & P. R- Co. v. Con¬ 


sumers Co-op. Ass’n, C.A.Kan., 180 
P.2d 900, certiorari denied 71 S.Ct. 
42, 340 U.S. 813, 95 L.Ed. 598— 
Westinghouse Elec. Corp. v. Bull¬ 
dog Elec. Products Co., C.A.W.Va., 
179 F.2d 139—^Porter v. Jones, C.A. 
Okl., 176 F.2d 87, certiorari denied 
70 S.Ct. 188, 338 U.S. 885, 94 L.Ed. 
543—Raylite Elec. Corp. v. Noma 
Elec. Corp.. C.A.N.T., 170 P.2d 914 
—Sarnoff v. Ciaglia, C.C.A.N.J., 165 
P.2d 167—Purity Cheese Co. v. 
Prank Ryser Co., C.C.A.Wis., 153 
P.2d 88. 

Bratnober v. Illinois Farm Sup¬ 
ply Co., D.C.Minn., 169 F.Supp. 85 
—Bonell V. General Acc. Fire & 
Life Assur. Corp., D.C.Cal., 167 F. 
Supp. 384—Tagtmeier v. Smith, D. 
C.Pa., 167 F.Supp. 292—^Maryland 
Cas, Co. V. Green, D.C.Pa., 167 P. 
Supp. 226—Great Northern Ry. Co. 
V. Commodity Credit Corp., D.C. 
Minn., 164 F.Supp. 442—Interna¬ 
tional Union of Operating Engi¬ 
neers (APL-CIO), Local No. 381 v. 
Monsanto Chemical Co., D.C.Ark., 
164 F.Supp. 406—^Hardinge Co. v. 
Jones & Laughlin Steel Corp., D.C. 
Pa., 164 F.Supp. 75—Bittner v. 
American-Marietta Co., D.C.IIL, 162 
F.Supp. 486—^Ruditis v. Gallop, D. 
C.Minn., 162 F.Supp, 270—Beacon 
Fruit & Produce Co. v. H. Harris 
& Co., D.C.Mass., 152 F.Supp. 702 
—^U. S. V. Insurance Bd. of Cleve¬ 
land, D.C.Ohio, 144 F.Supp. 684— 
Kanawha Val. Bank v. Nello L. 
Teer Co., D.C.W.Va., 128 F.Supp. 
325, affirmed C.A., 227 F.2d 306 
—Zorwitz V. Okin, D.C.N.T., 121 P. 
Supp. 66—R. F. C. V. United Distil¬ 
lers Products Corp., D.C.Conn., 113 
F.Supp. 468, affirmed, C.A., 204 F. 
2d 511—^McKinzie v. Huckaby, D. 
C.Okl., 112 F.Supp. 642—U. S. v. 
General Ry. Signal Co., D.C.N.T., 
110 F.Supp. 422—Green Bay Auto 
Distributors v. Willys-Overland 
Motors, D.C.Ohio, 102 F.Supp. 151 
—^American Auto. Ass’n v. Roth¬ 
man, D.C.N.Y., 101 F.Supp. 193— 
Bowdle V. Automobile Ins. Co. of 
Hartford, D.C.Del., 99 F.Supp. 161 
— Hook V. Hook & Ackerman, D.C. 
Pa., 98 F.Supp. 1022—Young v. Juli¬ 
an, D.C.Del., 97 F.Supp. 370—Bucky 
V. Sebo, D.C.N.Y., 97 F.Supp. 277— 
Woods V, Whelan, D.C.N.Y., 93 F. 
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Supp. 401—^American Airlines v. 
Air Line Pilots Ass'n, Intern,, D C. 
N.Y., 91 F.Supp. 629—National 

Transformer Corp. v. Ranney, D C. 
Ohio, 86 F.Supp. 57—Synchem, Inc., 
V. American Hyalsol Corp, D.C. 
Del., 82 F.Supp. 685—Dockens v. 
La Caze, D.C.La., 78 F.Supp. 515 
—U. S. ex rel. Ryan v. Broderick, 
D.C.Kan., 59 F.Supp. 189—Lipson 
V. Interstate Home Equipment Co., 
D.C Pa., 57 F.Supp. 955. 

Weston V. Noble, D.C.Alaska, 19 
F.R.D. 416—^Klein v. Lionel Corp., 
D.C.Del., 18 F.R.D. 184—Temp-Re- 
sisto Corp. V. Glatt, D.C.N.J., 18 F. 
R.D. 148—Kimble v. Anderson-Tul- 
ly Co., D.C-Ark, 16 F.RD. 502— 
Powell V. Fuller Brush Co., D.C.N. 
J., 15 P.R.D. 239—Metrakos v. New 
York Cent. R. Co., D.C.Ohio, 12 F. 

R. D. 177—Stuart Inv. Co. v. West¬ 
inghouse Elec. Corp., D.C.Neb, 11 
F.R.D. 277, appeal dismissed, C.A., 
192 F.2d 935—Brady v. Waterman 

S. S. Corp., D.C.Pa., 10 F.R.D. 629 
—Dulansky v. lowa-Illinois Gas 
& Elec. Co., D.C.Iowa, 10 F.R,D. 566 
—Silvray Lighting v. Versen, D. 

C. NJ., 10 F.R.D. 507—First Nat. 
Bank of Jersey City v. Fleming, 

D. CN.J., 10 F.R.D. 159—Union Nat. 
Bank of Youngstown, Ohio, v. Su¬ 
perior Steel Corp., D.C.Pa., 9 F.R. 
D. 123—Philadelphia Working¬ 
men's Sav. Loan & Bldg. Ass’n v. 
Albert M. Greenfield & Co., D.C.Pa., 
9 F.R.D. 71—Newark Evening News 
Pub. Co. V. King Features Syndi¬ 
cate, D.C.N.J., 7 F.RD. 645—Snyder 
V. Dravo Corp., D.C.Pa., 6 F.R D. 
546—Griffith v. William Penn 
Broadcasting Co., D.C.Pa,, 4 F.R.D. 
475—^Dairy Engineering Corpora¬ 
tion, Limited v. De-Raef Corpora¬ 
tion. D.C.Mo., 1 F.RD. 679—Reiser 
V. McKee Glass Co., D.C.Pa., 1 F. 
R.D. 170. 

D.C.—Orvis V. Brickman, 95 F.Supp. 
605, affirmed, C.A., 196 F.2d 762, 90 
U.S.App.D.C. 266. 

Crowder v. Lackey, Mun.App., 46 
A.2d 699. 

99. U.S.—^Hunt V. Pick, C.A.C 0 I 0 ., 
240 F.2d 782. 

1. U.S.—Gillespie v. Norris, C.A,Cal., 
231 F.2d 881. 
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fact to be tried by the jury, a summary judg’ment I motion and permit the cause to take its course in 
would be improper, and the court should deny the 1 the usual way,^ particularly where the facts are of 


2. U.S.—Brawner v. Pearl Assur. 
Co., C.A.Cal., 267 F.2d 45—Girard 
V. Gill, CA.N.a, 261 F.2d 695— 
Lynch v. Call, C A.Utah, 261 F.2d 
130—Trowler v. Phillips, C.A.Cal., 
260 F.2d 924—U. S. for Use of Kol- 
ton V. Halpern, C.A.N.J., 260 F.2d 
590—Bankers Life & Cas. Co. v. 
Larson, C.A.Fla., 257 F.2d 377— 
Murphy v. Light, C.A.Fla, 257 F.2d 
323—Camilla Cotton Oil Co. v. 
Spencer Kellogg <& Sons, Inc., CA. 
Ga., 257 P.2d 162—Bluff Creek Oil 
Co V. Green, C.A.Tex., 257 F.2d 83 
-—Meyerson v. Jewelers Mut. Ins. 
Co., C.AFla., 255 F.2d 366—Healty 
Inv. Co. V. Armco Steel Corp., C.A. 
Mo., 255 F.2d 323—Clackamas Meat 
Co. V, U. S., C.A.Or., 254 P.2d 933 
—^American Security Co. v. Hamil¬ 
ton Glass Co., C.A.Ind., 254 P.2d 889 
‘—Bowdidge v. Lehman, C A.Ohio, 
252 F.2d 366—Severson v. Fleck, C. 
A.K.D., 251 F.2d 920—Cox v, Ameri¬ 
can Fidelity & Cas. Co., C.A.Or., 249 
F.2d 616—Sequoia Union High 
School List. V. U. S., C.A.Cal., 245 
F.2d 227—Hoffritz v, U. S., C.A.Cal., 
240 F.2d 109—Warner v. First Nat. 
Bank of Minneapolis, C.A.Minn., 
236 F.2d 853, certiorari denied 77 
S.Ct. 226, 352 U.S. 927, 1 L.Ed.2d 162 
—Zimmerman v. Emmons, C.A.Ha- 
waii, 225 F.2d 97, certiorari denied 
76 S.Ct 302, 350 U.S. 932, 100 L.Ed. 
814—^Albert v. Brownell, C.A.Cal., 
219 P.2d 602—Hoy v. Progress Pat¬ 
tern Co., C.A.Mich., 217 P.2d 701— 
598 Cases, Each Containing 24 Cans, 
More or Less of Tomatoes v. U. 
S„ C.A.Ind., 211 F.2d 249—U. S. v. 
Stull, C.A.Conn., 200 F.2d 413— 
City of Anchorage v. Ashley, C.A. 
9, 196 F.2d 809—^Holzman v, Bar¬ 
rett, C.A.in, 192 P,2d 113—Com- 
pania Be Remorque y Salvamento, 
S. A., V. Esperance, Inc., C.A.N.Y., 
187 F.2d 114—Chappell v. Golts- 
man, C.A.Ala., 186 P.2d 215—Ste¬ 
vens V. Howard D. Johnson Co., C. 
A.Va., 181 P.2d 390—^Fogelson v. 
American Woolen Co., C.A.N.Y., 170 
F.2d 6C0—Sarnoff v. Ciaglia, C.C.A. 
H.J., 165 P.2d 167—Wexler v. Mary¬ 
land State Fair, C.C.A.Md., 164 F.2d 
477—^Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
162 A.L.R. 1130—^June v. George C. 
Peterson Co., C.C.A.I11., 155 F.2d 
963—State of Washington v. Mari¬ 
copa County, C.C.A.Ariz., 143 F.2d 
871—Burley v. Elgin, J. & E, By. 
Co., C.C.A.I1I., 140 F.2d 488, af¬ 
firmed 65 S.Ct 12S2, 325 U.S. 711, 
89 L.Ed. 1836, adhered to 66 S.Ct 
721, 327 U.S. 661, 90 L.Ed. 928— 
M. Snower <& Co. v. U. S., C.C.A.Ill., 
140 F.2d 367—Walling v. Reid, C.C. 
A.Neb., 139 F.2d 323—Toebelman v. 
Missouri-Kansas Pipe Line Co., C. 
C.A.Del., 130 F.2d 1016—McElwain 
V. Wickwire Spencer Steel Co., C. J 


C.A.N.Y., 126 F.2d 210—Cohen v. 
Eleven West 42nd Street, C.CA.N. 
Y., 115 F.2d 531—Whitaker v 

Coleman, C.C.A Ala, 115 F.2d 305— 
Houghton Mifflin Co. v. Stackpole 
Sons, C.C.A.N.Y., 113 F.2d 627— 
Merchants Indemnity Corporation 
of New York v. Peterson, C.C.A N. 
J., 113 P.2d 4—Town of River 

Junction v, Maryland Casualty Co., 
C.C.A.Pla., 110 F.2d 278, 134 A.L. 

R. 727, certiorari denied Maryland 
Casualty Co. v. Town of River 
Junction, 60 S.Ct 1077, 310 U.S. 
634, 84 L.Ed. 1404. 

Wolk V. Benefit Ass’n of Ry. 
Emp., D.CPa., 172 P.Supp. 62— 
Purofied Down Products Corp. v. 
Travelers Fire Ins. Co., D.C.N.Y., 
171 P.Supp. 399—Sommer v. New 
Amsterdam Cas. Co., D.C.Mo, 171 
P.Supp. 84—^De Korwin v. First 
Nat. Bank of Chicago, D.C.Ill., 170 
F.Supp. 112—Bratnober v. Illinois 
Farm Supply Co., D.C.Minn., 169 P. j 
Supp. 85—Maryland Cas. Co. v. 
Green. D.C.Pa., 167 P.Supp. 226, 
affirmed, C.A., 266 F.2d 31—Strans 
Auto Sales Corp. v. World Wide 
Auto. Corp., D.C.N.Y., 166 P.Supp. 
313—Gordon v. Phoenix Assur. Co. 
of N. Y., D.aKy., 165 P.Supp. 1S5 
—Circelli v. Braunstein, D.C.Del., 
105 F.Supp. 168—Sentry Corp, v. 
Conal Intern. Corp., D.C.N.Y., 164 
F.Supp. 770—^Dabney v. Alleghany 
Corp., D,C.N.T,, 164 F.Supp. 28— 
Blau V. Allen, D.C.N.Y., 163 F.Supp. 
702—Blau V. Lamb, D.C.N.Y., 163 P. 
Supp. 528—'Bittner v. American- 
Marietta Co., D.C.Ill., 162 F.Supp. 
486—^Weisman v. Spector, D C.N.Y., 
158 F.Supp. 788—Blau v. Albert, D. 

C. N.Y., 157 F.Supp. 816—U. S. v. 
Gill, D.aPa., 156 F.Supp. 955— 
Kinsey v. Knapp, D.C.Mich., 154 F. 
Supp. 263, vacated on other 
grounds, C.A., 249 P.2d 797, certio¬ 
rari denied 78 S.Ct 778, 356 U.S. 
936, 2 L.Ed.2d 812, mandamus de¬ 
nied 78 S.Ct 795, 356 U.S. 935, 2 
L.Ed.2d 810, certiorari denied 78 

S. Ct 795, 356 U.S. 935, 2 L.Ed.2d 
810—Clayton v. James B. Clow & 
Sons, D.C.Ill., 154 F.Supp. 108— 
Galanis v. Procter & Gamble Corp., 

D. C.N.Y., 153 P.Supp. 34—Beacon 
Fruit & Produce Co. v. H. Harris & 
Co., D.C.Mass., 152 F.Supp: 702— 
U. S. v. Carpenter, D.C.Pa., 147 F. 
Supp. 768, affirmed, C.A., 251 F.2d 
775, certiorari denied 79 S.Ct 29, 
358 U.S. 818, 3 L.Ed.2d 60—Bunny 
Bear, Inc. v. Dennis Mitchell In¬ 
dustries, D.C.Pa., 139 F.Supp. 542— 
Bourgeois v. Chase Manhattan 
Bank of New York, D.C.N.Y., 139 F. 
Supp. 265—^Long v. Arkansas Foun¬ 
dry Co., D.C.Ark., 137 P.Supp. 835, 
reversed on other grounds, C.A., 247 
P.2d 366—Duffleld v. U. S., D.C.Pa., 
136 P.Supp. 944—^Joseph Horne Co. | 
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V. 17. S., 135 PSupp. 549, 133 Ct.CI. 
270—Breswick & Co. v. Briggs, D.C. 
NY., 135 F.Supp. 397—Rohm & 
Haas Co. v. Permutit Co , D C Del.^ 
130 P.Supp. 260—Eckhart v. Plastic 
Film Corp., D.C.Conn., 129 P.Supp. 
277—Maffia v. American Woolen 
Co, D.CN.Y., 125 F.Supp. 465— 
Dix V. Brownell, D.C.N.Y., 122 F. 
Supp. 538—Hull V. Brandywine Fi¬ 
bre Products Co., D.C.Del., 121 F. 
Supp 108—Ushakoff v. U. S , D.C. 
Mass , 120 P.Supp. 573—Preveden v. 
Croatian Fraternal Union of Amer¬ 
ica, D.C.Pa., 120 P.Supp. 33—Bishop 
V. Shaughnessy, D.C.N.Y., 119 F. 
Supp. 62—^Von Mailath v. Order of 
Daughters of the Divine Redeemer^ 
D.C.Pa., 117 F.Supp. 93—Hub In¬ 
dustries, Inc. V. U. S., 115 F.Supp. 
450, 126 Ct.CI. 239—Foltz v. News 
Syndicate Co., D.C NY, 114 F.Supp. 
599—^R. P. C. V. United Distillers 
Products Corp, D.C.Conn., 113 F. 
Supp. 468, affirmed, C.A., 204 F.2d' 
611—Southern Rendering Co. v. 
Standard Rendering Co., D.C.Ark.> 
112 F.Supp. 103—Dazian’s Inc. v. 
Switzer Bros., D.C.Ohio, 111 P.Supp. 
648—Sieb’s Hatcheries, Inc., v. 
Lindley, D.C.Ark., 108 P.Supp. 415, 
affirmed, C.A., 209 F.2d 674—Na¬ 
tional Sur. Corp. v. First Nat. Bank 
in Indiana, D.C.Pa., 106 F.Supp. 302 
—Hadden v. U. S., 105 F.Supp. 1010, 
123 Ct.CI. 246—^Wrench v. Universal 
Pictures Co., D.C.N.Y., 104 P.Supp. 
374—Bank of China v. Wells Far¬ 
go Bank Union Trust Co., D.C^ 
Cal., 104 P.Supp. 59, affirmed C.A., 
209 F.2d 467, 48 A.L.R.2d 172—U. 
S. V. Haynes School Dist. No. 8,. 
D.C.Ark., 102 F.Supp. 843—Green 
Bay Auto Distributors v. Willys- 
Overland Motors, D.C.Ohio, 102 P. 
Supp. 151—U. S. V. Dollar, D.C.Cal., 
100 P.Supp. 881, reversed on other 
grounds, C.A., 196 P.2d 651—Wil¬ 
son V. City of Paducah, D.C.Ky , 100 
F.Supp. 116—Campbell v. Pennsyl¬ 
vania Industries, D.C.Del., 99 F. 
Supp. 199—Garner v. Triangle Pub¬ 
lications, D.C.N.Y., 97 F.Supp. 546 
—^Kiloski V. Pennsylvania R. Co., 
D.C.Del,, 96 F.Supp. 321—^Parm Bu¬ 
reau Mut. Auto. Ins. Co. v. Smoot, 
D.C.W.Va., 95 F.Supp. 600—Trans¬ 
continental Gas Pipe Line Corp. v. 
Borough of Milltown in Middlesex 
County, D.C,N.J., 93 P.Supp. 283— 
Munn V. Robison, D.C.Ark., 92 P. 
Supp. 60, affirmed, C.A., 188 P.2d 1 
—Hoague-Sprague Corp. v. Bird <& 
Son, D.C.Mass., 91 F.Supp. 159— 
Steinberg v. Adams, D.C.N.Y., 90 - 
F.Supp. 604—Synchem, Inc, v. 
American Hyalsol Corp,, D.C.Del., 
82 F.Supp. 685—^Doyle v. Milton, D. 
C.N.Y,, 73 F.Supp. 281—Norton v. 
Supreme Fuel Sales Co., D.C.N.J., 72 
F.Supp. 287—^U. S. V. Silliman, D.C. 
N.J., 65 F.Supp, 665—^Kentucky- - 
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■a complicated or involved nature.^ The presence 
of even a single genuine issue as to a material fact 
precludes disposition of a case by summary judg- 
ment.4 If a conflict appears as to a material fact, 
the summary procedure does not apply, unless the 
evidence is too incredible to be accepted by reason¬ 
able minds or is without legal probative force even 


though true.^ 

On the other hand, if it appears from the plead¬ 
ings, affidavits, admissions, or depositions, that there 
is no genuine issue as to any material fact, and that 
the issue is only one of law, the moving party being 
entitled to judgment as a matter of law, a motion for 
a summary judgment may properly be granted.^ 


Tennessee Light & Power Co., for 
Use and Benefit of Tri-City Utili¬ 
ties Co. v. Pitch, D.C.Ky., 63 F. 
Supp. 989—Latrobe Electric Steel 
Co. V. Vascoloy-Ramet Corpora¬ 
tion, D.C.Del., 56 F.Supp. 37—Le¬ 
high Valley R. Co. v. Peaslee, D.C. 
Pa., 47 F.Supp. 55—^Kissick Const. 
Co. V. First ISTat. Bank of Wahoo, 
D.C.lSTeb., 46 F.Supp. 869—^Russo v. 
Sofia Bros., B.C.N.Y., 44 F.Supp. 
779—Ramsouer v. Midland Valley 
R. Co., D.C.Ark., 44 F.Supp. 523, re¬ 
versed on other grounds, C.C.A., 135 
F.2d 101—^Allison v. Mennonite Pub¬ 
lications Bd., D.C.Pa., 123 F.Supp. 
23—U. S. V. Weaver, D.C.Ark., 122 
F.Supp. 677—Edward B. Marks Mu¬ 
sic Corporation v. Jerry Vogel Mu¬ 
sic Co., D.C.N.Y., 42 F.Supp. 859— 
Levin v. Brumberg, D.C.N.Y., 42 P. 
Supp. 747—^Riordan v. Ferguson, D. 
•C.lSr.Y., 42 F.Supp. 47—Art Metal 
•Const. Co., for Use of McCloskey & 
Co. V. Lehigh Structural Steel Co., 
D.C.Pa., 38 F.Supp. 630—Carl Byoir 
& Associates v. Tsune-Chi-Yu, D.C. 
N.Y., 36 F.Supp. 963—^Waverly, 

Sayre & Athens Transp. Co. v. Gen¬ 
eral Motors Truck Co., D.C.Pa., 36 
F.Supp. 285—Granite Trust Bldg. 
'Corporation v. Great Atlantic & 
Pacific Tea Co., D.C.Mass., 36 P. 
•Supp. 77—^Kent v. Hanlin, D.C.Pa., 
35 F.Supp. 836—Baker v. Hoey, D. 
'C.N.Y., 33 F.Supp. 799—Merchants 
Distilling Corporation v. American 
Beverage Corporation, D.C.Del., 33 
F.Supp. 304—Downey v. Banker, D. 

C. N.Y., 32 F.Supp. 874—Bushwick- 
Decatur Motors v. Ford Motor Co., 

D. C.N.Y., 30 F.Supp. 917, affirmed, 
•C.C.A., 116 P.2d 675—Banco de Es- 
,pana v. Federal Reserve Bank of 
New York, D.C.N.Y., 28 F.Supp. 958, 
affirmed, C.C.A., 114 F.2d 438—Ot- 
tinger v. General Motors Corpora¬ 
tion, D.C.N.Y., 27 F.Supp. 508— 
Nielson v. Farley, D.C.N.Y., 26 F. 
Supp. 948—^Boerner v. U. S., D.C.N. 
Y., 26 F.Supp. 769. 

Berkley v. Clark Equipment Co., 
D.C.N.Y., 22 F.R.D. 487—Jamison 
V. Pennsylvania Salt Mfg. Co., D. 

C. Pa., 22 P.R.D. 238—^Mitchell v. 
RKO Rhode Island Corp., D.C. 
Mass., 22 P.R.D. 232—U. S. for 
Use and Benefit of J. A. Edwards 
.& Co. V. Thompson Const. Corp., 

D. C.N.Y., 22 F.R.D. 100—Krug v. 
International Tel. & Tel. Corp., D. 
C.N.J., 22 P.R.D. 93—^Securities and 
Exchange Commission v* Barrett 
Herrick & Co., D.C.N.Y., 20 F.R.D. 
^4 —Canning v. Star Pub. Co., D.C. 


Del., 19 P.R.D. 281—Donaldson 
Transfer & Storage Co. v, U. S., 
D.C.Pa,, 18 P.B.D. 303—Fli-Fab, 
Inc. V. U. S., D.C.R.I., 16 F.R.D. 553 
—^National Sur. Corp. v. Rollins, 
D.C.Del., 16 F.R.D. 530—Sloane v. 
Land, D.C.N.Y., 16 F.R.D. 242— 
Metropolitan Life Ins. Co. v. Ev¬ 
erett, D.C.N.Y., 15 F.R.D. 498— 
Abrahams v. Federated Dept. 
Stores, D.C.N.Y., 15 F.R.D. 389— 
Pennsylvania Greyhound Lines v. 
Amalgamated Ass'n of St. Elec. Ry. 
and Motor Coach Emp. of America, 
Division 1063, D.C.Pa., 14 F.R.D. 11 
—Williams v. Minnesota Min. & 
Mfg. Co., D.aCal., 14 F.R.D. 1— 
Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 666 
—^National Multiweaving Co. v. 
Young, D.C.Tex., 10 F.R.D. 441— 
Luria Steel & Trading Corp. v. 
Ford, D.C.Neb., 9 F.R.D. 479, af¬ 
firmed, C.A., 192 F.2d 880—Brinich 
V. Reading Co., 9 F.R.D. 420—Jan 
Products Co. V. Mills Bros., D.C. 
N.Y., 9 F.R.D. 26 —^Hahn v. Bucy- 
rus-Erie Co., D.C.Pa., 8 F.R.D. 315 
—^Mellen v. Hirsch, D.C.Md., 8 P. 
R.D. 250, supplemented 8 F.R.D. 
248, affirmed, C.A., 171 F.2d 127— 
Trayford v. Ball, D.C.N.Y., 8 F.R.D. 
116—^Van Eark v. Campbell, D.C. 
N.Y., 7 F.R.D. 231—Snyder v. Dra- 
vo Corp., D.C.Pa., 6 F.R.D. 546— 
Belanger v. Hopeman Bros., D.C. 
Me., 6 F.R.D. 459—Tague v. Dela¬ 
ware, L, & W. R, Co,, D.C.N.Y., 5 
P.R,D. 323, opinion supplemented 
6 F.R.D, 326—Tyler Fixture Corpo¬ 
ration V, Dun & Bradstreet, D.C. 
Mich., 3 P.R.D. 258, reversed on 
other grounds 68 S.Ct. 235, 332 U.S. 
535, 92 L.Ed. 150, rehearing de¬ 
nied 68 S.Ct. 656, 333 U.S. 850, 92 
L.Ed. 1132—Brookshire v. Whitte- 
more, D.C.Ky., 2 F.R.D. 549—Chem¬ 
ical Foundation v. Universal-Cy- 
clops Steel Corporation, D.C.Pa., 2 
P.R.D. 283—Standard Rolling Mills 
V. National Mineral Co., D.C.N.Y., 
2 F.R.D. 236—^Irving Trust Co. v. 
McKeever, D.C.N.Y., 2 F.R.D. 1— 
Heiberg v. Hasler, D.C.N.Y., 1 P.R. 
D. 735—U. S. V. Newbury Mfg. Co., 
D.C.N.Y., 1 P.R.D. 718—Sparks v. 
England, D.C.Mo., 1 F.R.D. 688— 
U. S. V. Mazur, D.CJN'.Y,, 1 F.R.D. 
630—Chalmette Oil Distributing 
Co. V. Chalmette Petroleum Cor¬ 
poration, D.C.La., 1 F.R.D. 576 — 
Hindieman v. Specialty Salesman 
Magazine, D,C.I11., 1 P.R.D. 272— 
Reiser v. McKee Glass Co., D.C. 
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Pa., 1 F.R.D. 170—U. S. v. Charles, 
D.C.N.Y., 1 F.R.D. 121—Gasifier 

Mfg. Co. V. Ford Motor Co., D.C. 
Mo., 1 F.R.D. 10, appeal dismissed, 

C. C.A., 116 F.2d 498. 

Baxter v. U. S., 122 Ct.Cl. 632. 
D.C.—Barrett v. Chas. H. Tompkins 
Co., 262 F.2d 923, 105 U.S.App.D.C. 
6—Rubinstein v. Goldkind, 255 F. 
2d 530, 103 U.S.App.D.C. 121—Unit¬ 
ed Meat Co. v. R. F. C., 174 F.2d 
528, 85 U.S.App.D.C, 9—Krug v. 
Santa Fe Pac. R. Co., 158 F.2d 317, 
81 U.S.App.D.C. 288—Miller v. Mil¬ 
ler, 122 F.2d 209, 74 App.D.C. 216— 
Wyant v. Crittenden, 113 F.2d 170, 
72 App.D.C. 163. 

Orvis V. Brickman, D.C., 95 F. 
Supp. 605, affirmed 196 F.2d 762, 
90 U.S.App.D.C. 266. 

Kansas City Power & Light Co. 
V. Chapman, D.C., 12 F.R.D. 408. 
Property right of beneficiary of 
life lasuraace policy cannot be sum¬ 
marily disposed of on a motion for 
a summary judgment by one who 
has no greater rights than a general 
creditor of insured. 

U.S.—^U. S. V. Metropolitan Life Ins. 
Co., D.C.N.Y., 41 F.Supp. 91. 

3. U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y., 1 F.R. 

D. 451. 

4. U.S.—Cee-Bee Chemical Co. v. 
Delco Chemicals, Inc., C.A.Cal., 263 
F.2d 150—^Albert v. Brownell, C.A. 
Cal., 219 F.2d 602—Nickelson v. 
Nestles Milk Products Corporation, 
C.C.A.Ala., 107 F.2d 17. 

Avrick v. Rockmont Envelope 
Co., D.C.Colo., 64 F.Supp. 765, re¬ 
versed on other grounds, C.C.A., 
155 F.2d 568—^New York Tribune 
V. Otis & Co., D.C.N.Y., 39 F.Supp. 
67. 

5. U.S.—598 Cases, Each Containing 
24 Cans, More or Less, of Tomatoes 
V. U. S., C.A.Ind., 211 F.2d 249. 

Pennsylvania Greyhound Lines v. 
Amalgamated Ass'n of St., Elec. 
Ry. and Motor Coach Emp. of 
America, Division 1063, D.C.Pa., 
14 P.R,D. 11—^Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C.Iowa, 
10 F.R.D. 566. 

D.C.—Vale v. Bonnett, 191 F.2d 334, 
89 U.S.App,D.C. 116. 

6. U.S.—U. S. V. U. S. Gypsum Co„ 
App.D.C., 71 S.Ct. 160, 340 U.S. 76, 
95 L.Ed. 657, motions denied 71 
S.Ct. 289, 340 U.S. 909, 95 L.Ed. 
657. 
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Defendant*s right to summary judgment. De- i erly be granted where there is no genuine issue as^ 
fendant’s motion for summary judgment may prop- 1 to any material fact and he is entitled to judgment 


Blackford v. Commercial Credit 
Corp , CA.Ala., 263 F.2d 97—Lynch 
V. Call, C.A.Utah, 261 P.2d 130— 
Kennedy v. Bennett, C.A.Iowa, 261 
F.2d 20—Kohen v. H. S. Crocker 
Co„ C.A.Fla., 260 F.2d 790—Mur¬ 
phy V. Light, C.A-Fla., 257 F.2d 323 
—Gramm v. Lincoln, C.A.Idaho, 257 
F.2d 250—Alaniz v. U. S., C.A.N. 
M., 257 F.2d 108—Holcomb v. Aet¬ 
na Life Ins. Co., C.A.OkL, 255 F.2d 
577, certiorari denied 79 S Ct. 118, 
358 U.S. 879, 3 L.Ed.2d 110—James 
V. Honaker Drilling, Inc., C.A.Kan., 
254 F.2d 702—Silva v. Sandia Corp., 
C.A.N.M., 246 F.2d 758—Lewis v 
Quality Coal Corp., C.A.Ind., 243 
F.2d 769, certiorari denied 78 S.Ct. 
149, 355 U.S. 882, 2 L.Ed.2d 113— 
Bruce Const. Corp. v. U. S. for Use 
of Westinghouse Elec. Supply Co., 
C.A.Fla., 242 F.2d 873—City of De¬ 
troit V. Murray Corp. of Ajnerica, 
C.A.Mich.. 234 F.2d 380, reversed 
on other grounds 78 S.Ct, 458, 355 

U. S. 489, 2 L.Ed.2d 441, rehearing 
denied 78 S.Ct. 1145, 357 U.S. 913, 
2 L,Ed.2d 1164—Lamkin v. Brown 
& Root, Inc., C.A.Guam, 233 F.2d 
320—Rubenstein v. Dr. Pepper Co., 
C.A.MO., 228 F.2d 528—Whelan v. 
New Mexico Western Oil & Gas 
Co., C.A.H.M., 226 F.2d 156—Brod- 
rick V. Gore, C.A.Kan., 224 F.2d 
892—Chambers & Co. v. Equitable 
Life Assur. Soc. of the U. S., C.A. 
Ga., 224 F.2d 338—Bennett v. Flani- 
gon, C.A.I11,, 220 F,2d 799—Safe¬ 
way Stores V. Wilcox, C.A.N.M., 220 
F.2d 661—SMS Mfg. Co. v. U. S.- 
Mengel Plywoods, C.A.OkL, 219 F. 
2d 606—Byrnes v. Mutual Life Ins. 
Co. of New York, C.A.Ariz., 217 
F,2d 497, certiorari denied 75 S.Ct, 
532, 348 U.S. 971, 99 L.Ed. 756— 
Henslee v. Jones, C.A.Tenn., 207 F. 
2d 599—Zampos v. U. S. Smelting, 
Refining & Mm. Co., C.A.Utah, 206 
F.2d 171—Durasteel Co. v. Great 
Lakes Steel Corp., CA.Mo., 205 F. 
2d 438—Star Apartment, Inc. v. 
Martin, C.A.Fla., 204 F.2d 829— 
Broderick Wood Products Co. v. U. 
S., C.A.C 0 I 0 ., 195 P.2d 433—Ford v, 
Luria Steel & Trading Corp., C.A. 
Neb., 192 F.2d 880—Bituminous 
Trucking & Equipment Co. for 
Use of Liberty Mut. Ins. Co. v. 
Delta Air Lines, C.A.7, 189 P.2d 307 
—Traylor v. Black, Sivalls & Bry¬ 
son, C.A.M 0 ., 189 F.2d 213—Fife 

V. Barnard, C.A.OkL, 186 F.2d 655 
—Wier V. Texas Co., C.A.La., 180 
F.2d 465—Harris v. Railway Exp. 
Agency, C.A.Kan., 178 F.2d 8— 
Fletcher v. Bryan, C.A.Va., 175 F. 
2d 716—Lincoln Elec. Co. v. Linde 
Air Products Co., C.A.Ohio, 171 P. 
2d 223—Burnham Chemical Co. v. 
Borax Consol., C.A.Cal., 170 F.2d 
569, certiorari denied 69 S.Ct. 655, 


336 U.S. 924, 93 L.Ed. 1086, rehear¬ 
ing denied 69 S.Ct. 878, 336 U.S 
955, 93 L.Ed. 1109, motion denied 
69 S.Ct. 1529, 337 U.S. 961, 93 L. 
Ed. 1760—McComb v. Southern 
Weighing & Inspection Bureau, C 
A.Va., 170 F.2d 526—Brooks v. 
Utah Power <& Light Co., C.C.A. 
Utah, 151 P.2d 514—^Fresh Grown 
Preserve Corporation v. U. S., C.C. 
A.Ohio, 143 F.2d 191—Nahtel Cor¬ 
poration V. West Virginia Pulp & 
Paper Co., C.C.A.N.T., 141 F.2d 1— 
Acadian Production Corporation of 
Louisiana v. Land, C.C.A.La,, 136 
F.2d 1—Becall v. Pinckney, C.C.A. 
Fla., 132 F.2d 924—Toebelman v. 
Missouri-Kansas Pipe Line Co., C. 
CA.DeL, 130 F.2d 1016—Board of 
Public Instruction for Hernando 
County, Fla., v. Meredith, C.C.A. 
Fla., 119 F.2d 712, certiorari de¬ 
nied 62 S.Ct. 109, 314 U.S. 656, 86 
L.Ed. 526—^Habel v. Travelers Ins. 
Co. of Hartford, Conn., C.C A.Fla., 
117 F.2d 337—^Bushwick-Decatur 
Motors V. Ford Motor Co., C.C.A. 
N.Y., 116 F.2d 675—MacPherson v. 
Schram, C.C.A.Fla., 112 F.2d 674 
—Person v. U. S., C.C.A.Ark., 112 
F.2d 1, certiorari denied 61 S.Ct. 
35, 311 US. 672, 85 L.Ed. 432— 
American Ins. Co. v. Gentile Bros. 
Co., C.C.A.PIa., 109 F.2d 732, certio¬ 
rari denied 60 S.Ct. 1075, 310 U.S. 
633, 84 LEd. 1403—Port of Palm 
Beach Dist. v. Goethals, C.C.A. 
Fla., 104 P.2d 706. 

U. S. V. Midway Gardens, Inc., 
D.C.Tex., 173 F.Supp. 712—Hart¬ 
ford Acc. & Indem. Co. v. Loyd, 
D.C.Ark., 173 F.Supp. 7—^Prank R. 
Jelleff, Inc., to Use of Liberty Mut. 
Ins. Co. V. Poliak Bros, Inc., D.C. 
Ind., 171 F.Supp. 467—Sandidge v. 
Rogers, D.C.Ind., 167 F.Supp. 553 
—Bonell V. General Acc. Fire & 
Life Assur. Corp., D.C.Cal., 167 P. 
Supp. 384—^Yokem v. Griffith, D.C. 
N.J., 167 F.Supp. 120—Proctor v. 
Sagamore Big Game Club, D.C.Pa., 
166 F.Supp. 465—International Un¬ 
ion of Operating Engineers (AFL- 
CIO), Local No. 381 v. Monsanto 
Chemical Co., D.C.Ark, 164 F.Supp. 
406—Siminoff v. MurfC, D.C.N.Y., 
164 F.Supp. 34—Investors Diversi¬ 
fied Services, Inc. v. Barnes, D.C. 
Mass., 163 F.Supp. 878—^Furr v. 
Societa Italiana Transport! Marit- 
timi, Genoa, Italy, D.C.N.Y., 162 P. 
Supp. 645—^American Sanitary Rag 
Co. V. U. S., Ct.CL, 161 F.Supp. 414 
—^Matute V. Carson Long Institute, 
D.C.Pa,, 160 F.Supp. 827—Continen¬ 
tal Cas. Co. V. White, D.C.Ga., 160 
F.Supp. 611—Weisman v. Spector, 
D.C.N.Y., 158 F.Supp. 788—Delco 
Chemicals, Inc. v. Cee-Bee Chemi¬ 
cal Co., D.C.Cal., 157 F.Supp. 583. 
reversed on other grounds, C.A., 
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Cee-Bee Chemical Co. v. Delco 
Chemicals, Inc., 263 P.2d 150—Kurz; 
V. U. S., D.CN.Y., 156 F.Supp. 99, 
affirmed, C.A., 254 F.2d 811—Mul- 
lowney v. Folsom, D.C.N.Y., 156 P. 
Supp. 34—Johnson v. U. S., 149 
F.Supp. 648, 138 Ct.CL 81, certio¬ 
rari denied 78 S.Ct. 69, 355 U.S. 
850, 2 L.Ed.2d 54—Olin Mathieson 
Chemical Corp. v. Southwest Cas. 
Co., D.C.Ark., 149 F.Supp. 600— 
Reddix v. Lucky, D.C.La., 148 P. 
Supp. 108, reversed on other 
grounds, C.A., 252 F.2d 930—^Nes¬ 
bitt V. Allied Mut. Cas. Co., E.C. 
Minn., 138 F.Supp. 732—Van Brode- 
Mill. Co. V. Kellogg Co., D.C.DeL, 
132 F.Supp. 330—^U. S. v. 20 Cases> 
More or Less, Containing Buitoni 
20% Protein Spaghetti, D.C.DeL, 
130 F.Supp. 715, affirmed, C.A., 228 
P.2d 912—Jeffrey v. Whitworth 
College, 128 F.Supp. 219—Pancher 
V. Clark, D.C.Colo., 127 F.Suppt 
452 —Grant v. Nicholas, D.C.Colo.^ 
127 F.Supp. 236—Jeffe v. Monarch! 
Life Ins. Co., D.C.Conn., 123 P. 
Supp. 173—Stern v. Carey, D.C. 
Ohio, 119 F.Supp. 488—Marion. 
County Co-op. Ass’n v. Carnation 
Co., D.C.Ark., 114 F.Supp. 58, af¬ 
firmed, C.A., 214 F.2d 557—Fremon 
V. W. A. Sheaffer Pen Co., D.C.- 
lowa. 111 F.Supp. 39, affirmed, C. 
A., 209 P.2d 627—Providence Wash 
Indem. Co. v. Edes, D.C.Me., 109 P. 
Supp. 813—Chenault v. Nebraska^ 
Farm Products, D.C.Neb., 107 F. 
Supp. 635—^Velsicol Corp. v. Hy¬ 
man, D.C.Colo., 103 F.Supp. 363— 
R. P. C. V. Foust Distilling Co., D. 

C. Pa., 103 F.Supp. 167, reversed in 
part on other grounds, C.A., 204 F. 
2d 343—Green Bay Auto Distrib¬ 
utors V. Willys-Overland Motors*, 

D. C.Ohio, 102 F.Supp. 151—Spector- 

v. Landon, D.C.Cal., 101 F.Supp. 
439, affirmed, C.A., 209 F.2d 481 
—Spur Bottling Co. v. Canada Dry 
Ginger Ale, D C.Ark., 98 F.Supp^ 
972—Smith, Kline & French Labo¬ 
ratories V. Midwest Chemical De¬ 
velopment Corp., D.C.Ohio, 96 P» 
Supp. 797—Hisel v. Chrysler Corp., 
D.C.Mo., 94 F.Supp. 996—Tannehill’ 
V. U. S., D.C.Ala., 82 F.Supp. 362' 
—Creedon v. Evangelista, D.C.Pa., 
77 F.Supp. 538—Woods v. Dyer &r 
Co., D.C.Mass., 75 F.Supp. 419— 
Tennessee Valley Authority v. Le¬ 
noir City, Tenn., D.C.Tenn., 72 F. 
Supp. 457—Norton v. N. B. Fair- 
clough, Inc., D.C.N.J., 72 F.Supp. 
308—Porter v. Chattanooga Box 
& Lumber Co., D.C.Tenn., 68 F. 
Supp. 676—Bowles v. Ward, D.C. 
Pa., 65 F.Supp. 880—Bowles v. 
Batson, D.C.S.C., 61 F.Supp. 839*. 
affirmed, C.C.A., 154 F.2d 566— 

Goldberger v. McPeak, D.C.Pa, 60» 
F.Supp. 498—Brown v. Ford Motor 
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as a matter of lawJ On the other hand, such relief 
will not be granted defendant where there is a 
genuine issue as to a material fact involved in the 
case.S A summary judgment on supporting affida¬ 


vits should not be granted a defendant if the record 
discloses any basis for a claim in plaintiff,^ or if 
the affidavits present a basic issue of fact which 
would have to be resolved at the trial.^^ 


Co., D.C.Mich, 57 F.Supp. 825— 
Mullins V. De Soto Securities Co , 
D.C.La., 56 F.Supp. 907, affirmed, 
C.C.A., 149 F.2d 864—U. S. v. Grid- 
ley, D.C.N.J., 52 F.Supp. 39S— 

Trinity Universal Ins. Co. v. 
Woody, D.C.N.J,, 47 F.Supp. 827— 
Prever v. ^tna Life Ins. Co., D. 

C. N.Y., 43 F.Supp. 752—Loughman 
V. Braun, D.C.N.T., 43 F.Supp. 315 
—Lilly V. U. S. Lines Co., D.C.N. 

T. , 42 F.Supp. 214—Stanolind Oil 
& Gas Co. V. Doyle, D.C.Tex., 38 F. 
Supp. 893—Lopata v. Handler, D.C. 
Okl., 37 F.Supp. 871, appeal dis¬ 
missed, C.C.A., 121 F.2d 938—U. S. 

V. Freeman, D.C.Mass., 37 F.Supp. 
720—Sohio Corporation v. Gipson, 

D. C.Ill,, 36 F.Supp. 236—Eberle v. 
Sinclair Prairie Oil Co., 35 F.Supp. 
296, affirmed, C.C.A., 120 F.2d 746, 
135 A.L.II. 1494—Williams v. Jack¬ 
sonville Terminal Co., D.C.Fla., 35 
F.Supp. 267, affirmed, C.C.A., 118 
P.2d 324, affirmed 62 S.Ct. 659, 315 

U. S. 386, 86 L.Ed. 914, rehearing 
denied 62 S.Ct. 909, 315 U.S. 830, 
86 L.Ed. 1224—Schneider v. Fos¬ 
ter-Thornburg Hardware Co., D.C. 

W. Va., 33 F.Supp. 271—U. S. v. 
National City Bank of New York, 
D.C.N.Y., 32 F.Supp, 890—Palmer 

V. Palmer, D.C.Conn., 31 F.Supp. 

861—Sanders v. Nehi Bottling Co., 
D.C.Tex., 30 F.Supp. 332—^Mutual 
Life Ins. Co. of New York v. O’Don¬ 
nell, D.C.I11., 29 F.Supp, 1010— 

Gross V. Federal Reserve Bank of 
Cleveland, D.C.Ohio, 29 F.Supp. 
1005—Heart of America Lumber 
Co. V. Belove, D.C.Mo., 28 F.Supp. 
619, affirmed, C.C.A,, 111 F.2d 535, 
130 A.L.R. 658—^Vandyke v. Favini, 
D.C.Pa., 28 F.Supp. 172, affirmed, 
C.C.A., Favini v. Van Dyke, 111 F. 
2d 981—U. S. V. Wolff, D.C.N.Y., 
26 F.Supp. 940—Hufner v. Erie R. 
Co., D.C.N.Y., 26 F.Supp. 855—^U. S. 
V. McCulloch, D.C.N.Y., 26 F.Supp. 
7. 

Krug V. International Tel. & Tel. 
Corp., D.C.N.J., 22 F.R.D. 93— 

Kimble v. Anderson-Tully Co., D. 
C.Ark., 16 F.R.D. 502—Truncale v. 
Blumberg, D.C.N.Y., 8 F.R.D. 492, 
appeal dismissed, C.A., 182 F.2d 
1021—^Ratner v. Paramount Pic¬ 
tures, D.C.N.Y., 6 P.R.D. 618—Fin¬ 
lay V. Union Pac. R. Co., D.C.Kan., 
0 F.R.D. 284—Griffith v. William 
Penn Broadcasting Co., D.C.Pa., 4 
F.R.D. 475—Marks v. Spitz, D.C. 
Mass., 4 P.R.D. 348—Larson v. 
G-eneral Motors Corporation, D.C. 
N.Y., 2 F.R.D. 294—^Lowden v. Mc- 


Andrews, D.C.Minn., 2 F.R.D. 36— 
Rabe v. Metropolitan Life Ins. Co., 
D.C Mass., 1 F.R.D. 391—Reiser v. 
McKee Glass Co., D.C.Pa., 1 F.R.D. 
170. 

D.C.—^Harshaw v. Hollister, 265 F.2d 
128, 105 U.S.APP.D.C. 144—Fortier 
V. Hobby, 262 F.2d 924, 105 U.S. 
App D.C. 6—^Barrett v. Chas. H. 
Tompkins Co., 262 F.2d 922, 105 

U. S.App.D.C. 5—Parrall v. District 
of Columbia Amateur Athletic Un¬ 
ion, 153 F.2d 647, 80 U.S.App.D.C. 
396—Fraser v. Doing, 130 F.2d 617, 
76 U.S.APP.D.C. Ill—Fletcher v. 
Krise, 120 F.2d 809, 73 App.D.C. 
266, certiorari denied 62 S.Ct. 88, 
314 U.S. 608, 86 L.Ed. 489—Farley 

V. Abbetmeier, 114 P.2d 569, 72 App. 
D.C. 260. 

Tuller V. Koninklijke Luchtvaart 
Maatschappij N. V., D.C., 172 F. 
Supp. 709. 

7. U.S.—McNamara v. Baltimore & 
O. C. T. R, Co., C.A.Ind., 254 F.2d 
717—Gibson v. Security Trust Co., 

C. A.W.Va., 201 F.2d 573—Creel v. 
Lone Star Defense Corp., C.A.Tex., 
171 F.2d 964, reversed on other 
grounds 70 S.Ct. 755, 339 U.S. 497, 
94 L.Ed, 1017—Sheaf v. Minneapo¬ 
lis, St. P. & S. S. M. R. Co., C.C.A. 
N.D., 162 F,2d 110—Lorentz v. R. 
K, O. Radio Pictures, C.C.A.CaL, 
155 F.2d 84, certiorari denied 67 S. 
Ct. 81, 329 U.S. 727, 91 L.Ed. 629— 
Shotkin v. Mutual Benefit Health & 
Accident Ass’n, C.C.A.N.Y., 138 P. 
2d 531, certiorari denied 64 S.Ct. 
946, 322 U.S. 731, 88 L.Ed. 1566. 

West V. Erie R. Co., D.C.N.Y., 
163 F.Supp. 879—^McHenry v. Ford 
Motor Co., D.C.Mich., 146 F.Supp. 
896—Williams v. U. S., D.C.N.C., 
134 F.Supp. 333—U. S. V, Dollar, 
100 F.Supp. 881, reversed on oth¬ 
er grounds, C.A., 196 P.2d 551— 
Pastor V. American Tel. & T. Co„ 

D. C.N.Y., 76 F.Supp. 781—U. S. ex 
rel. Ryan v. Broderick, D.C.Kan., 
69 F.Supp. 189. 

Thrailkill v. Calloway, D.C.Tenn., 

7 F.R.D. 122—Larson v. General 
Motors Corporation, D.C.N.Y., 2 F. 
R.D. 294. 

D.C.—Robinson v. Orem, 198 F.2d 86, 
91 U.S.APP.D.C. 96. 

Sufficiency of evidence to raise is¬ 
sue of fact see infra § 1207. 

Summary judgment for defendant 
proper 

(1) In libel action against news¬ 
paper based on report concerning 
proceedings to disbar plaintiff, where 


. plaintiff admitted matters of fact as 
to the disbarment proceedings and 
orders and merely denied that they 
were legally effective as judicial pro¬ 
ceedings and orders. 

D.C.—Fletcher v. Evening Star News¬ 
paper Co., 114 F.2d 582, 72 App. 
D.C. 303. 

(2) In motorist’s action against 
owner of automobile driven by em¬ 
ployee for injuries sustained in colli¬ 
sion, where prior judgment for em¬ 
ployee in employee’s action against 
motorist in state court established 
that motorist was negligent. 

U.S.—^Mabardy v. Railway Express 
Agency, D.C.Mass., 26 F.Supp. 25. 

’ (3) Where plaintiffs conceded on 

argument that defendant was enti¬ 
tled to all relief sought except find¬ 
ing that certain company and its 
subsidiary defended the action, and 
record submitted by defendant, to 
which there was no denial by affi¬ 
davit or other competent proof, con¬ 
clusively showed that such company 
and its subsidiary had agreed to de¬ 
fend the action at their own expense 
and save defendant harmless. 

U.S.—^Minneapolis Honeywell Regu¬ 
lator Co. V. Thermoco, Inc., DC., 34 
F.Supp. 403, modified on other 
grounds, C.C.A., 116 F.2d 845. 

8. U S.—Hirsch v. Archer-Daniels- 
Midland Co., C.A.N.Y., 258 F.2d 44 
—Pacific Am. Fisheries v. Mul- 
laney, C.A.Alaska, 191 F.2d 137—- 
Chappell V. Goltsman, C.A.AJa., 186 
F.2d 215. 

Veeder-Root, Inc., v. Henriette, 
D.C.Conn., 52 F.Supp. 918. 

Lewis V. Bobish, D.C.Pa., 22 F. 
R.D. 185. 

D.C.—Hunter v, Mitchell, 180 F.2d 
763, 86 U.S.App.D.a 121. 

9. U.S.—Veatch v. Standard Oil Co. 
of California, D.C.N.Y., 49 F Supp. 
45, affirmed, C.C.A., 134 F-2d 173. 

10 . U.S.—Nelson v. Agwilines, Inc., 
D.C.N.Y., 70 F.Supp. 497. 

Bascom Launder Corp. v. Far- 
ny, D.C.N.Y., 10 P.R.D. 421. 

Justiciable issue 

Defendant’s motion for summary 
judgment, although addressed to 
moving affidavits as well as com¬ 
plaint, must be resolved in favor of 
plaintiffs if an inspection of affida¬ 
vits and complaint discloses a jus¬ 
ticiable issue. 

U.S.—Crean v. M. Moran Transp. 
Lines, D.C.N.Y,, 50 F.Supp. 107. 
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§ 1142.-Materiality and Genuine¬ 

ness of Issue of Fact 

a. In general 

b. Formal or feigned issues 

a. In G-eneral 

If liabifity Is dependent on any disputed questions 
of fact, the party opposing the motion has the right to 
have those questions determined on trial; but not every 
factual dispute bars summary judgment, and the dis¬ 
pute must be as to material facts and the issue thus 
resulting must be genuine. 

The provision of Federal Rules of Civil Procedure, 
Rule 56 (c), 28 U.S.C.A., that as a prerequisite to the 
granting of summary judgment there must be no 
genuine issue as to any material fact means that if 
liability is dependent on any disputed questions 
of fact, the party opposing the motion has the right 
to have those questions determined on trial.ll If 
there is a genuine issue as to material facts it cannot 
be tried and determined on affidavits in support of 
a motion for summary judgment,^^ and the motion 
for summary judgment must be denied.^^ The 
trial judge should be slow in passing on a motion for 
summary judgment which would deprive a party 
of the right to trial by jury where there is a rea¬ 
sonable indication that a material fact is in dispute.!^ 

Not every factual dispute bars summary judgment, 
however, and the dispute must be as to material facts 
and the issue thus resulting must be genuine.^^ The 
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mere existence of an issue of fact is not sufficient to 
preclude a summary judgment unless such issue is a 
controlling one;^® and if it is made clearly to appear 
on a motion for summary judgment that even though 
there is an issue under the pleadings there is in 
fact no dispute as to the controlling material facts, 
the court should enter summary judgment.i'^ A 
question of fact which is immaterial to the decision 
on a motion for summary judgment does not pre¬ 
clude decision on such motion the fact in dis¬ 
pute must be material and not trivial or insignifi- 
cant.l^ The mere fact that a question is listed in a 
pre-trial order as an issue for trial is not conclusive, 
for summary judgment purposes, that such fact 
question is material to the proceeding,and the 
court may nevertheless decide that no trial what¬ 
ever is necessary and that summary judgment should 
be granted.^! 

A material fact with respect to a motion for sum¬ 
mary judgment is one that will make a difference in 
the result of the case, 22 and a ^^materiaf' or 
^^genuine'’ issue of fact is raised, so as to preclude 
summary judgment when the facts alleged, if proved,, 
are such as to constitute a legal defense,23 When it 
appears, on a motion for summary judgment, that 
there is no genuine issue as to any material fact 
involved in the adjudication of a single issue, which 
is dispositive of the case, and that the moving party 
is entitled to judgment as a matter of law on that 


11 . tJ.S.—Bridgeport Brass Co. v. 
Bostwick Laboratories, C.A.Conn., 
181 F.2d 315. 

12. U.S.—Marion County Co-op. 

Ass’n V. Carnation Co., D.C.Ark., 
114 RSupp. 58, affirmed, C.A., 214 
F.2d 557. 

Sliglitest Issue 

Plaintiff is entitled to a trial so 
long as he specifies facts "which raise 
the slightest issue. 

U.S —Strans Auto Sales Corp. v. 
World Wide Auto. Corp., D.C.N.T., 
166 F.Supp. 313. 

13. U.S.—Chenault v, Nebraska 
Farm Products, I>.C.Neb., 107 F. 
Supp. 635. 

14. U.S.—^Aetna Ins. Co. v. Cooper 
Wells & Co., C.A.Mich., 234 P.2d 
342—Beliak v. United Home Life 
Ins. Co., C.A-Mich., 211 F.2d 280 
—Estepp V. Norfolk & W. Ry. Co., | 

C. A.Ky., 192 F.2d 889—^Begnaud v. 
White, C.A.Tenn., 170 F.2d 323. 

Thorn ell v. Chesapeake & O. Ry. 
Co., B.C.Mich., 166 F.Supp. 61— 
Stone V. Nelmor Corp., D.C.Mich., 
101 F.Supp. 569. 

15. U.S.—Bank of China v. Wells 
Fargo Bank <& Union Trust Co., 

D. C.Cal., 104 F.Supp. 59, affirmed, 
C.A., 209 F.2d 467, 48 A.L.R.2d 172. 


16. U.S.—Severson v. Fleck, C.A. 
N.D., 251 F.2d 920. 

Northern Pac. Ry. Co. v. Associ¬ 
ated General Contractors of North 
Dakota, D.C.N.D., 152 F.Supp. 126. 

17. U.S.—^Elbow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., C. 
A-Minn., 251 F,2d 633—^Rubenstein 
V. Dr. Pepper Co., C.A.Mo., 228 F. 
2d 528—^Durasteel Company, Inc. v. 
Great Lakes Steel Corporation, C. 
A.8, 205 F.2d 438. 

Marion County Co-op. Ass’n v. 
Carnation Co., D.C.Ark., 114 F, 
Supp. 68, affirmed, CjL, 214 F.2d 
557. 

Big-ht as matter of law 

It is not every uncertainty or dis¬ 
pute or every failure of parties to 
agree which will preclude disposi¬ 
tion of case by summary judgment; 
and when determinative facts are 
without dispute or are clearly estab¬ 
lished by record, so that one of par¬ 
ties is shown to be entitled to judg¬ 
ment as a matter of law, it is duty 
of court to grant summary judgment 
accordingly, even though there may 
be a dispute as to immaterial points. 
U.S.—Burton v. U. S., D.C.Utah, 139 
F.Supp. 121. 

18. U.S.—^Weston v. Noble, D.C. 
Alaska, 19 P.R.D. 416—Finlay v. 
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Union Pac. R, Co., D.C.Kan., 6 F. 
R.D. 284. 

No effect on liability 

Where disputed fact, however 
found, could have no effect on de¬ 
fendant’s liability, defendant was en¬ 
titled to summary judgment under 
Federal Rule of Civil Procedure. 

U.S.—Boettger v. Babcock & Wilcox 
Co., D.C.Pa., 142 F.Supp. 777, re¬ 
versed on other grounds, C.A., 242 
F.2d 455. 

19- U.S.—Chenault v. Nebraska 
Farm Products, D.C.Neb., 107 F. 
Supp. 635. 

20- U.S.—Irving Trust Co. v. U. S., 
D.C.N.T., 129 F.Supp. 303, affirmed, 
C.A., 221 F.2d 303, certiorari de¬ 
nied 76 S.Ct. 59, 350 U.S. 828, 100' 
L.Ed. 740. 

21- U.S.—Irving Trust Co. v. U. S., 
C.A.N.Y., 221 F.2d 303, certiorari 
denied 76 S.Ct. 59, 350 U.S. 828, lOO 
L.Ed. 740. 

22. U.S.—Curtis v. U, S., Ct.Cl., I6g 
F.Supp. 213. 

23. U.S.—^Keehn v. Brady Transfer 
& Storage Co., C.C.A.I11., 159 F.2d 
383, certiorari denied 67 S.Ct. 1535, 
331 U.S. 844, 91 L.Ed. 1864. 

Curtis Pub. Co. V. Union Leader 
Corp., D.C.N.H., 12 F.R.D. 841. 
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single issue, all genuine issues of fact thereupon be¬ 
come immaterial in the case.24 If multiple claims 
are made or multiple defenses are asserted the 
remedy of summary judgment is proper if no 
genuine issue of fact exists relative to any one claim 
or defense that is determinative of part or all of the 
issues; and the existence of disputed facts on other 
issues does not defeat the proper application of sum¬ 
mary disposition to those issues where no such dis¬ 
pute exists.25 

In determining whether substantial issue of fact 
is presented as between parties to a motion for 
summary judgment, there may be conflicting state¬ 
ments of fact which, while raising substantial issues 
under one legal theory, are immaterial under anoth- 

er.26 

b. Formal or Feigned Issues 

Summary Judgment fs justified where the issue be¬ 
tween the parties is not genuine but feigned, and there 
is in truth nothing to be tried; and an issue of fact is 
not “genuine” unless It has legal probative force as to 
the controlling issue. 

In order to justify summary relief, the court must 
be convinced that the issue between the parties is not 
genuine but feigned, and that there is in truth noth¬ 
ing to be triedand where the formal pleadings 
appear to raise issues of fact, but it is apparent 
that there is no genuine issue of fact, the court may 
proceed with a summary judgment, as discussed 
infra § 1154. The issue which will defeat a motion 
for summary judgment must be genuine and not 
merely formal or ostensible ;28 there may be no 
genuine issue for trial although there is a formal 
issue, and neither a purely formal denial, nor, in 
every case, general allegations, will defeat a sum¬ 


mary judgment.29 Where a careful consideration 
of the facts reveals no real genuine issue of fact 
involved, a motion for summary judgment must be 
granted although captious, immaterial, or imaginary 
issues of fact may be found.^^ 

Genuine fact issues precluding summary judgment 
cannot be frivolous, unsubstantial or lacking in bona 
fides,2i and the court may properly grant summary 
judgment where the claimed fact issue is essentially 
frivolous and not worthy of consideration.^ 

issue of fact is not '^genuine'’ within Rule 56 so as 
to preclude summary judgment unless it has legal 
probative force as to the controlling issue and 
merely conclusory allegations of a counterclaim, 
denied by plaintiff, do not raise fact issues sufficient 
to prevent summary judgment.^^ A denial of a re¬ 
quested admission does not of itself create an issue 
of fact for the purposes of summary judgment.^S A 
genuine issue is one which can be maintained by 
substantial evidence.86 

§ 1143.-Admitted or Undisputed 

Facts; Conflicting Inferences or 
Conclusions 

Summary judgment is proper where ail the basic 
facts are admitted or undisputed, and the matter is one 
of interpretation or the reaching of a conclusion by the 
court; but it is improper to grant summary judgment 
where the court Is required to choose between conflict¬ 
ing possible inferences. 

Where all the basic facts are admitted or undis¬ 
puted and the matter is one of interpretation or the 
reaching of a conclusion by the court, the court may 
dispose of the case on a motion for summary judg- 
ment.^'^ Accordingly, if no disputed facts survive 


24. XJ.S.—^Delco Chemicals, Inc. v. 
Cee-Bee Chemical Co., D.C.Cal., 167 
F.Supp, 583, reversed on other 
grounds, C.A., Cee-Bee Chemical 
Co. V. Delco Chemicals, Inc., 263 
F.2d 150. 

Dolgoff V. Kaynar Co., D.C.Cal., 
18 F.R.D. 424. 

25. U.S.—Hunt V. Pick, C.A.C 0 I 0 ., 
240 F.2d 782. 

26. U.S.—^Kanawha Val. Bank v. 
Nello L. Teer Co., D.C.W.Va., 128 
F.Supp. 325, affirmed, G.A., 227 F.2d 
306. 

27. D.C.—^Miller v. Miller, 122 F.2d 
209, 74 App.D.C. 216. 

28. U.S.—Murphy v. Light, C.A.Fla., 
257 F.2d 323. 

Chenault v. Nebraska Farm 
Products, U.C.Neb., 107 F.Supp. 
635. 

D.C.—^District of Columbia Redevel¬ 
opment Land Agency v. 40 Parcels 
of Land in Squares 325, 326, 361 


and 352 in District of Columbia, 
D.C., 171 F.Supp. 138. 

29. U.S,—^Pennsylvania Greyhound 
Lines v. Amalgamated Ass'n of St., 
Elec. Ry. and Motor Coach Emp. 
of America, Division 1063, D.C.Pa., 
14 F.R.D. 11. 

D.C.—^Vale v. Bonnett, 191 F.2d 334, 
89 U.S.App.D.C. 116. 

30. U.S.—Carlander v. Dubuque Fire 
& Marine Ins. Co., D.C.Ark,, 87 F. 
Supp. 65. 

31. U.S.—Rohm & Haas Co. v. 
Chemical Insecticide Corp., D.C. 
Del., 171 F.Supp. 426. 

32. D.C.—^Legerlotz v. Rogers, 266 
F.2d 457, 105 U.S,App.D.C. 256. 

33. U.S.—Severson v. Fleck, C.A.N. 
D., 251 F.2d 920—^Elbow Lake Co¬ 
op. Grain Co. v. Commodity Cred¬ 
it Corp., C.A.Minn., 251 F.2d 633— 
Rubenstein v. Dr. Pepper Co., C.A. 
Mo., 228 P.2d 628—Durasteel Co. 
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V. Great Lakes Steel Corp., C.A. 
Mo, 205 F.2d 438. 

Northern Pac. Ry. Co. v. Associ¬ 
ated General Contractors of North 
Dakota, D.C.N.D., 152 F.Supp. 126. 

34. U.S.—^Vanity Fair Mills, Inc. v. 
Cusick, D.C.N.J., 143 F.Supp. 452. 

35. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 P.R. 
D. 566. 

36. U.S.—Polly Chiu Sugai v. Gen¬ 
eral Motors Corp., D.C.Idaho, 137 
F.Supp. 696. 

37. U.S.—Consolidated Tultee Air¬ 
craft Corp. V. U. S., D.C.DeL, 97 F. 
Supp. 948—Fred Berlanti & Son v. 
Borough of Manheim Authority, 
Lancaster County, Pa., D.C.Pa., 93 
F.Supp. 437—Keele v. Union Pac. 
R. Co., D.C.Cal., 78 F.Supp. 678. 

Proper case 

(1) Where facts were undenied, 
they were material, and there was 
no genuine issue as to them, the case 
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the pre-trial discovery and conferences a summary 
judgment is timely and appropriate;^^ and where 
the facts are stipulated through a series of pre-trial 
hearings, and plaintiff is entitled to judgment as 
a matter of law, plaintiff's motion for summary 
judgment should be granted.^^ Where the state¬ 
ments of officers of the corporate defendant were un¬ 
disputed and plaintiff’s notice of motion was based 
on the pleadings and papers submitted in support of 
^defendant’s motion for summary judgment, there 
was no genuine issue as to any material fact, and the 
oase is a proper one for summary judgment. 

If defendant admits the material allegations of the 
petition the case is a proper one for summary judg¬ 
ment. Failure to serve a sworn statement either 
denying matters of which admissions are requested 
or setting forth in detail reasons why a party cannot 
oither admit or deny such matters, resulting in ad¬ 
mission of facts alleged in the complaint, may au¬ 
thorize a summary judgment but if the admis¬ 
sions are uncertain, the motion for summary judg¬ 
ment will be denied.^3 

If disputed matters of fact are involved, and the 
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parties are unable to develop a record by admissions 
of facts and responses thereto, interrogatories and 
particulars, on which the court can decide such is¬ 
sues, motions for summary judgments cannot be 
looked on with favor."^^ Where a stipulation, by 
which several exhibits were identified and certain 
important questions were answered with finality, 
did not expressly constitute a submission of the ac¬ 
tion on its final merits, apart from the issue of the 
measure of plaintiff’s recovery, if any, summary 
judgment may not be entered on the stipulation.*^^ 
Defendant by moving for judgment on the pleadings 
admits plaintiff’s allegations and the untruth of his 
denial only for the purposes of such motion, and 
such admission does not permanently eliminate the 
denial or the material issue of fact raised thereby 
so as to permit plaintiff to obtain summary judgment 
on his motion.^ ^ 

Conflicting inferences and conclusions. Where 
the determination of the issues depends on the 
weight to be attributed to evidential facts of such 
a nature that reasonable men may differ as to the 
conclusions to be drawn therefrom, the case may not 
be disposed of summarily.*^^ Jt is improper to grant 


was a proper one for summary judg¬ 
ment. 

U.S.—Sears, Roebuck & Co. v. Blade, 
D.C.Cal., 123 F Supp, 131, affirmed, 

C. A., 245 F.2d 67. 

(2) Where both, parties stated that 
facts in action were not in dispute, 
and such statement was supported 
by motion papers, the case was an 
appropriate one for summary judg¬ 
ment. 

U.S.—Kelly v. John Hancock Mut. 
Life Ins. Co., D.C.N.Y., 136 F.Supp. 
539, affirmed, C.A., 234 F.2d 656. 

(3) Where the evidentiary facts 
are not substantially in dispute, and 
the conflict arises only concerning 
the ultimate conclusions to be drawn 
from uncontroverted facts, disposing 
of the case on motions for summary 
Judgment is appropriate procedure. 
D.C.—Read Magazine v. Hannegan, 

D. C., 63 F.Supp. 318, affirmed, Han¬ 
negan V. Read Magazine, 158 F. 
2d 542, 81 U.S.App.D.C. 339, re¬ 
versed on other grounds 68 S.Ct. 
591, 333 U.S. 178, 92 L.Ed. 628. 

Effect of other facts 

Summary judgment is proper 
where the material facts are undis¬ 
puted and any other facts could not 
-affect the conclusions to be drawn 
from admitted facts. 

D.C.—^Weston v. Noble, D.C.Alaska, 
19 F.R.D. 416. 

'Construction of statute 

Where all parties were in agree¬ 
ment on the facts, and Question 
would be determined by proper con-, 


struction of statute, a motion for 
summary judgment was a proper 
procedure. 

U.S.—Tennessee Val. Authority v. 
Polk County, Tenn., D.C.Tenn., 68 
F.Supp. 692. 

38. U.S.—Lynch v. Call, C.A.Utah, 
261 F.2d 130. 

Admissions and pleadings 
Where at pre-trial conference, ad¬ 
missions and pleadings show that no 
issue of fact remains to be deter¬ 
mined, the court has power to de¬ 
cide the questions of law and enter 
summary judgment thereon. 

U.S.—^Holcomb v. Aetna Life Ins. 
Co., C.A.Okl., 255 F.2d 577. 

39. U.S.—Noble v. Kavanagh, D.C. 
Mich., 66 F.Supp. 258, affirmed, C. 
C.A., 160 P.2d 104, reversed on 
other grounds Kavanagh v. No¬ 
ble, 68 S.Ct. 235, 332 U.S. 535, 92 
L.Ed. 150, rehearing denied 68 S. 
Ct. 656, 333 U.S. 850, 92 L.Ed. 1132. 

40. U.S.—^U. S. V. National Sugar 
Refining Co., D.C.N.Y., 113 F.Supp. 
157. 

41. U.S.—^Huffman v. Ford Motor 
Co., C.A.Ky., 195 F.2d 170, reversed 
on other grounds 73 S.Ct. 681, 345 
U.S. 330, 97 L.Ed. 1048. 

Admission in brief 

Where plaintiff made a motion for 
summary judgment, and no oppos¬ 
ing affidavits were filed by defend¬ 
ant, and defendant, in his brief, ad¬ 
mitted” facts advanced by plaintiff as 
being essentially correct, it could 
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reasonably be concluded that facts of 
the case were not in dispute and 
that case was properly submitted for 
summary judgment, if the law, as 
applied to the facts, warranted judg¬ 
ment for plaintiff. 

U.S.—Pan Am. Food Co. v. Lester 
Lawrence & Son, Inc., D.C.Ill., 147 
F.Supp. 113. 

42. U.S.—Batson v. Porter, C.C.A.S. 

C. , 154 F.2d 566. 

Jackson v. Kotzebue Oil Sales, 

D. C.Alaska, 17 F.R.D. 204—^U. S. 
V. Costa, D.C Pa., 11 F.R.D. 492— 
Woods V. Taylor, D.C.Tenn., 9 F. 
R.D. 537. 

Pollowittg averments of complaint 

Where plaintiff filed request for 
admissions which followed aver¬ 
ments of complaint, on failure of 
defendants to answer thirty days 
after service thereof, averments 
were confessed, and in absence of 
good cause, plaintiff was entitled to 
summary judgment. 

U.S.—U. S. V. Adelman, D.C.Mo., 10 
F,R.D. 417. 

43. U.S.—U. S. V. Costa, D.C.Pa., 11 
F.R.D. 492. 

44. U.S.—^Meikle v. Timken-Detroit 
Axle Co., D.C.Mich., 44 F.Supp. 460. 

45. U.S.—J. W. Terteling & Sons v. 
Central Neb. Public Power & Irr. 
Dist., D.C.Neb., 8 F.R.D. 210. 

46. U.S.—^M. Snower & Co. v. U. S., 
C.C.A.I11., 140 F.2d 367. 

47. U.S.—^National Sur. Corp. v. Al- 
len-Codell Co., D.C.Ky., 6 F.R.D. 
3. 
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summary judgment where granting it requires the 
court to choose between conflicting possible infer¬ 
ences. '^8 So, where the facts and circumstances, al¬ 
though in no material dispute as to their actuality, 
reveal aspects from w^hich inconsistent hypotheses 
might reasonably be drawn, and as to which the 
minds of reasonable men might differ, the granting 
of summary judgment is improper.49 It has also 
been held, however, that where there was no contro¬ 
version of any material fact and therefore no 
genuine issue for trial, summary judgment is proper, 
although the parties drew different conclusions from 
the facts.s^^ 

Where the only conflict on a motion for summary 
judgment is as to what legal conclusions should be 
drawn from undisputed facts, or whether some rule 
of law precludes the litigation, a summary judgment 
generally lies.^l Conflicts concerning the ultimate 
and decisive conclusion to be drawn from undisputed 
facts do not prevent the rendition of a summary 
judgment when that conclusion is one to be drawn 

by the court.^ 2 


§ 1144* - Issues of Law 

Summary judgment is an appropriate remedy where 
the issue in a case is one of law only; and such judg¬ 
ment may not be granted unless only an issue of law 
remains for decision, and unless the decision of such 
issue of law is in favor of the party seeking the sum¬ 
mary relief. 

Summary judgment is an appropriate remedy for 
the disposition of a case where the issue is one of 
law only;53 and where no facts are in dispute and 
only questions of law are involved, the case is ripe 
for a summary judgment.^^ Summary judgment 
may not be granted unless only an issue or issues 
of law remain for decision, and the decision of 
such issues of law must be in favor of him who de¬ 
mands summary relief.^5 The fact that the question 
of law is important, difficult, or complicated is not 
a bar to a summary judgment where there is no 
issue as to the facts.^^ Where the facts asserted 
are such that, if established, there could be no re¬ 
covery, or where undisputed facts are such as would 
preclude plaintiffs recovery, the question on motion 
for summary judgment for defendant becomes one 


48. U.S.—Sarkes Tarzian, Inc. v. XT. 
S., C.A.Ind, 240 F.2d 467. 

49. U.S.—^Winter Park Tel. Co. v. 
Southern Bell Tel. & Tel. Co., C.A. 
Fla., 181 F.2d 341—Paul E. Hawk- 
inson Co. v. Dennis, C.C.A.Ga., 166 
F.2d 61. 

Nature and effect of transaction 
Where facts and circumstances be¬ 
fore courts in prior action were such 
that reasonable minds not only could, 
but did, draw from them imposing- 
inferences as to the nature and ef¬ 
fect of the transaction, the case was 
not one for summary disposition, but 
for trial and findings. 

•U.S—U. S. V. Dollar, C.A.Cal., 196 
F.2d 551. 

50. U.S.—orthland Greyhound 
Lines V. Amalgamated Ass’n of St., 
Elec. Ry. and Motor Coach Emp. 
of Amierica, Division 1150, D.C. 
Minn., 66 F.Supp. 431—Otis & Co. 
V. Pennsylvania R. Co., D.C.Pa., 61 
F.Supp. 905, affirmed, C.C.A., 155 F. 
2d 522. 

51. U.S.—Bank of China v. Wells 

Fargo Bank & Union Trust Co., D. 
C.Cal., 104 F.Supp. 59, affirmed, C. 
A., 209 F.2d 467, 48 A.L.R.2d 172 
—^U. S. V. Dollar, D.C.Cal., 100 F. 
Supp. 881, reversed on other 

grounds, C.A., 196 F.2d 551. 

52. D.C.—Fox V. Johnson & Wim- 
satt, 127 F.2d 729, 75 U.S.App.D.C. 
211 . 

53. U.S.—^New York State Guernsey 
Breeders’ Co-op. v. Wickard, C.C. 
A.N.Y., 141 F.2d 805, 153 A,L.R. 
1165, certiorari denied 65 S.Ct. 68, 
323 U.S. 725, 89 L.Ed. 582. 


Hamel v. U. S., D C.N.H., 135 F. 
Supp. 482—^Kam Koon Wan v. E. 

E. Black, Limited, D.C.Hawaii, 75 

F. Supp. 553. 

D.C.—Farley v. Abbetmeier, 114 F. 

2d 569, 72 App.D.C. 260. 

Question of law as subject to de¬ 
termination on motion for sum¬ 
mary judgment see infra § 1205. 

Other statement of rule 

Summary judgment is proper 
where there is a question of law but 
no issue of fact or when the mate¬ 
rial facts are undisputed and any 
other facts could not affect the con¬ 
clusions to be drawn from admitted 
facts. 

U.S.—^Weston v. Noble, D.C.Alaska, 
19 F.R.D. 416. 

Applicability of statute 

Where full hearing on merits 
would not disclose, in so far as is¬ 
sue presented by defendant’s motion 
for summary judgment as to part 
of plaintiff’s claim was concerned, 
any fact not already disclosed by 
stipulation and affildavits, court could 
assume jurisdiction and determine 
question of applicability of Court of 
Claims Act on motion for summary 
judgment. 

U.S.—Bereslavsky v. Standard Oil 
Co. of New Jersey, D.C.Md., 82 F. 
Supp. 939. 

54. U.S,—^Koepfle v. Garavaglia, C.A. 
Mich., 200 F.2d 191—Palmer v. 
Chamberlin, C.A.La., 191 F.2d 532, 
27 A.L.R.2d 416, rehearing denied 
191 F.2d 859—^Hurd v. Sheffield 
Steel Corp., C.A.Mo., 181 F.2d 269 
—^Bartle v. Travelers Ins. Co., C.A. 
Tex,, 171 F.2d 469. 
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Paramount Film Distributing 
Corp. V. City of Chicago, D.C Ill., 
172 F.Supp. 69—New England 
Foundation Co. v. F. H. McGraw 
& Co., D.C.R.I., 113 F.Supp. 246, 
reversed on other grounds, C.A,, 
210 F.2d 62—Doyle v, Milton, D.C. 
N.Y., 73 F.Supp. 281—Johnston- 

Crews Co. v. U. S., D.C.S.C., 38 F. 
Supp. 544. 

W^eston V. Noble, D.C.AJaska, 19- 
F.R.D. 416. 

Close question. 

Where question involved in action 
was a close one, but it was purely 
a matter of law, and court was con¬ 
strained to agree with defendant, de¬ 
fendant’s motion for summary judg¬ 
ment would be granted. 

U.S.—R. H. Macy & Co. v. U. S., D.C. 
N.Y., 107 F.Supp. 883. 

55. U.S.—Stuart Inv. Co. v. West- 
inghouse Elec. Corp., D C.Neb., 11 
F.R.D. 277, appeal dismissed, C.A., 
192 F.2d 935. 

Conclusive determination 

Judgment under rule relating to 
motions for summary judgment is^ 
essentially judgment on the merits, 
and may be entered only on a con¬ 
clusive determination of the issues 
of law. 

U.S.—Farbenfabriken Bayer, A. G. 
V. Sterling Drug, Inc., D.C.N.J., 
148 F.Supp. 733, reversed on oth¬ 
er grounds, C.A., 251 F-2d 300, cer¬ 
tiorari denied 78 S.Ct. 994, 356 U. 
S. 957, 2 L.Ed,2d 1065. 

56. U.S.—^Palmer v. Chamberlin, C. 
A.La., 191 F.2d 532, 27 A.L.R.2d. 
416, rehearing denied 191 F.2d 859.. 
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of law for determination by the court and a proper 
matter for disposition by summary judgment.^*^ 

On the other hand, a summary judgment should 
be granted only where there is a question of law 
to be decided and there is no issue of fact to be 
tried and where there is a substantial dispute as 
to a material fact, it cannot be said that the only 
issue is one of “law’’ for settlement on motion for 
summary judgment.59 Where decision of a question 
of law by the court depends on an inquiry into 
the surrounding facts and circumstances, the court 
should refuse to grant a motion for a summary judg¬ 
ment until the facts and circumstances have been 
sufficiently developed to enable the court to be rea¬ 
sonably certain that it is making a correct determi¬ 
nation of the question of law.^o A disputed inter¬ 
pretation of foreign law does not raise a material 
issue of fact sufficient to preclude action on a motion 
for summary judgment where counsel have agreed 
that all of the pertinent foreign law has been prop¬ 
erly submitted as evidence.®^ 

§ 1145. - Right to Judgment as Matter of 

Law 

It is a prerequisite to the granting of summary 
judgment that the moving party be entitled to a judg¬ 


ment as a matter of law on the facts as admitted or 
established. 

Under the terms of Federal Rules of Civil Pro¬ 
cedure, Rule 56 (c), 28 U.S.C.A., in addition to a 
showing of the nonexistence of a genuine issue of 
material fact, it is a prerequisite to the granting of 
a summary judgment that the moving party be en¬ 
titled to a judgment as a matter of law.^^ Accord¬ 
ingly, where the moving party is entitled to judg¬ 
ment in his favor as a matter of law, on the facts 
as admitted or established, summary judgment may 
be granted.59 Where it is shown that there is no 
genuine issue of fact, and also shown as a matter of 
law that a party is entitled to a summary judgment 
on his motion, the fact that judgment was granted 
on a reason different from that assigned by the 
moving party is immaterial.Defendant’s motion 
for summary judgment must be denied in the ab¬ 
sence of showing, as a matter of law, that the mov¬ 
ing defendant is entitled to judgment on the plead¬ 
ings as they stand.55 According to some authority, 
where the relief sought is not allowable as a matter 
of law or of right but is dependent on a discretion 
to be exercised by the court, summary judgment may 
not be awarded even though there is no controversy 
as to the facts.55 


57- U.S.—Greyhound Corp. v. Excess 
Ins. Co. of America, C.A.Fla., 233 
P.2d 630. 

58. U.S.—^Dockens v. La Caze, D.C. 
La., 78 F.Supp. 516. 

Nye V. Mutual Ben. Life Ins. 
Co., D.C.N.T., 3 F.R.D. 308. 

59- U.S.—^McElwain v. Wickwire 
Spencer Steel Co., C.C.A.N.X., 126 
F.2d 210. 

J. W. Terteling & Sons v. Central 
Keh. Public Power & Irr. Dist., L. 
C.Neb., 8 P.B.D. 210. 

Basis of fact 

Existence of basis of fact in docu¬ 
mentary form or in agreed statement 
of parties does not transmute such 
proposition into question of law on 
which a summary judgment may be 
predicated. 

U.S.—Hycon Mfg. Co. v. H. Koch & 
Sons, C.A.Cal., 219 P.2d 353, cer¬ 
tiorari denied 75 S.Ct. 881, 349 U. 
S. 953, 99 L.Ed. 1278. 

00- U.S.—^Palmer v. Chamberlin, C. 
A.La., 191 F.2d 532, 27 A.L.R.2d 416, 
rehearing denied 191 P.2d 859. 

61- U.S.—Caribbean S. S. Co., S. A. 
V. La Societe Navale Caennaise, JD. 
C.Va., 140 F.Supp. 16. 

62. U.S.—Sartor v. Arkansas Nat¬ 
ural Gas Corporation, La., 64 S.Ct. 
724, 321 U.S. 620, 88 L.Ed. 967, re¬ 
hearing denied 64 S.Ct. 941, 322 U. 
S. 767, 88 L.Ed. 1593. 

Chappell V. Goltsman, C.A..Ala., 
186 F.2d 216—Stevens v. Howard I 


D. Johnson Co., C.A.Va., 181 F.2d 
390—Chicago, R. I. & P. R. Co. v. 
Consumers Co-op. Ass’n, C.A.Kan., 
180 F.2d 900, certiorari denied 71 S. 
Ct. 42, 340 U.S. 813, 95 L.Ed. 598 
—Porter v. Jones, C.A.Okl,, 176 F. 
2d 87, certiorari denied 70 S.Ct. 
188, 338 U.S. 885, 94 L.Ed. 543— 
Purity Cheese Co. v. Frank Ryser 
Co.. C.C.A.Wis., 153 F.2d 88. 

Roberts v. Federal Crop Ins. 
Corp., D.C.Wash., 158 F.Supp. 688, 
affirmed, C.A,, 260 F.2d 958—Arm¬ 
strong V. Avco Mfg. Corp., D.C. 
Del., 137 F.Supp. 680—^McKinzie v. 
Huckaby, D.C.Okl., 112 F.Supp. 642 
—^American Auto. Ass'n v. Roth¬ 
man, D.C.N.T., 101 F.Supp. 193— 
Woods V. Whelan, D.C.Pa., 93 F. 
Supp. 401—^National Transformer 
Corp. V. Ranney, D.C.Ohio, 86 P. 
Supp. 57—^Avrick v. Rockmont En¬ 
velope Co., D.C.Colo., 64 F.Supp. 
765, reversed on other grounds, 

C. aA., 155 F.2d 568. 

Silvray Lighting v. Versen, D.C. 
N.J., 10 F.R,D. 607-—First Nat. 

Bank of Jersey City v. Fleming, 

D. C.N.J., 10 F.R.D. 169—Snyder v. 
Dravo Corp., D.C.Pa., 6 F.R.D. 546. 

63. U.S.—Gramm v. Lincoln, C.A. 
Idaho, 267 F,2d 260—Brooks v. 
Utah Power & Light Co., C,CJL 
Utah, 151 P.2d 614—Fresh Grown 
Preserve Corporation v. U. S., C.C. 
A.Ohio, 143 P.2d 191—Nahtel Cor¬ 
poration V. West Virginia Pulp & 
Paper Co., C.C.A.N.T., 141 P.2d 1 j 
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—Acadian Production Corporation 
of Louisiana v. Land, C.C.A.La., 
136 F.2d 1. 

Chenault v. Nebraska Farm 
Products, D.C.Neb., 107 F.Supp. 635 
—R. P. C. V. Foust Distilling Co., 
D.C.Pa., 103 F.Supp. 167, reversed 
in part on other grounds, C.A., 204 
P.2d 343—Green Bay Auto Distrib¬ 
utors V. Willys-Overland Motors, 
D.C.Ohio, 102 F.Supp. 151—Smith, 
Kline & French Laboratories v. 
Midwest Chemical Development 
Corp., D.C.Ohio, 96 F.Supp. 797— 
Love V. U. S. Rubber Co., D.C.Pa., 
92 F.Supp. 174—Goldberger v. Mc- 
Peak, D.C.Pa., 60 F.Supp. 498— 
Brown v. Ford Motor Co., D.C. 
Mich., 57 F.Supp. 826—Mullins v. 
De Soto Securities Co., D.C.La., 56 
F.Supp. 907, affirmed, C.C.A., 149 F. 
2d 864—Ramsouer v. Midland Val¬ 
ley R. Co., D.C.Ark., 44 F.Supp. 
623, reversed on other grounds, 
C.C.A., 135 F.2d 101. 

64. U.S.—Board of National Mis¬ 
sions of Presbyterian Church in 
the U. S. V. Smith, C.A.I11., 182 F.2d 
362. 

65. U.S.—^Murphy v. Bankers Com¬ 
mercial Corp., D.C.N.Y., 111 F. 
Supp. 608. 

Hathaway Motors, Inc. v. Gen¬ 
eral Motors Corp., D,C.Conn., 19 F. 
R.D. 369. 


66. U.S.—Seaboard Surety Co. v. 
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§ 1146. — Credibility of Witnesses 

Summary judgment may not be granted where the 
credibility of witnesses is in issue. 

Summary judgment is improper where the credi¬ 
bility of witnesses is in issue,and matters which 
may depend on the credibility of witnesses should 
not be decided on motions for summary judgment, 
as discussed infra § 1204. So, where the ascer¬ 
tainment of the facts of a case turns on credibility, 
a triable issue of fact exists, and the granting of a 
summary judgment is improper.^s The resolving 
of conflicts and ambiguities in a witness’ testimony 
is not a function of the court to be performed 
through the medium of summary judgments and 
where knowledge of a transaction was peculiarly 
within the knowledge of plaintiff and his witnesses, 
defendant should not be foreclosed by a grant of 
summary judgment against him from testing the 
credibility of witnesses.'^^ 

Summary judgment should not be granted where 
opportunity to appraise important demeanor evi¬ 
dence will thereby be lost,'^i and, in the absence of 
an unequivocal waiver of a trial on oral testimony, 
the credibility of witnesses ought not, when the 
witnesses are available, be determined by mere paper 
affirmations or denials that inherently lack the im¬ 
portant element of the witnesses’ demeanor.^^ So, 


where the questions presented are the appropriate 
subject of expert testimony, the court should have 
the opportunity to hear experts, observe their de¬ 
meanor on the stand, and form an opinion with re¬ 
spect to the issues predicated on evaluation of their 
testimony, and opportunity should be given to both 
sides to cross-examine opposing experts, and the 
case is therefore not an appropriate one for summary 
judgment. 

On the other hand, where there is no issue of fact 
involving a determination of credibility, summary 
judgment may be proper but summary judgment 
may not be properly granted on a determination 
merely that there were no facts the determination of 
which turned on credibility, where there were 
genuine issues of material facts.'^^ 

§ 1147. - Lack of Cause of Action or De¬ 

fense 

Summary judgment may be granted where the plead¬ 
ings or proof of either party discloses that no cause of 
action exists. 

Where the pleadings or proof of either party dis¬ 
closes no cause of action^^ or defense^^ exists, the 
court may grant a summary judgment. It may be 
a ground for summary judgment that plaintiff’s 
cause of action is shown to be moot.'^^ On the 


Bacine Screw Co., C.A.7, 203 P-2d 
532. 

67. U.S.—Bishop v. Shaughnessy, D. 
C.N.Y., 119 F.Supp. 62. 

Hershey Chocolate Corp. v. Her- 
shey Beverage Corp., D.C.N.T., 17 
F.R.D. 89. 

Question raised 

If depositions, admissions on file 
and affidavits and pleadings raise 
any question of credibility of wit¬ 
nesses or weight of evidence, mo¬ 
tion should be overruled. 

IJ.S —Bamsouer v. Midland Valley B. 
Co., B.C.Ark., 44 F.Supp, 523, re¬ 
versed on other grounds, C.C.A., 
135 F.2d 101. 

68. U.S.—Colby v. Klune, C.A.N.T., 
178 F.2d 872. 

Zig Zag Spring Co. v. Comfort 
Spring Corp., D.C.N.J., 89 F.Supp. 
410. 

Newark Evening News Pub. Co. 
V. King Features Syndicate, D.C. 
N.J., 7 F.B.D. 645. 

IVIotion by both sides 

Where triable issues of fact, pos¬ 
sibly turning on credibility, exist, 
summary judgment will not be grant¬ 
ed, and fact that both sides move 
for summary judgment is immate¬ 
rial. 

TJ.S.—-Mosbacher v. Basler Lebens 
Versicherungs Gesellschaft, D.C.N. 
Y., Ill F.Supp. 551. 
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69. U.S.—Coe V. Biley, C.C.A.Fla., 
160 F.2d 538. 

70. U.S.—Subin v. Goldsmith, C.A. 
N.Y., 224 F.2d 753, certiorari de¬ 
nied 76 S.Ct. 136, two cases, 350 
U.S. 883, lOO L.Ed. 779. 

Von Opel V. McGrath, D.C.N.Y., 
13 F.B.I>. 458. 

71. U.S.—Laffoon v. Waterman S. 

S. Corp., D.C.N.Y., 111 F.Supp. 

923. 

72. U.S.—Colby V. Klune, C.A.N.Y., 
178 F.2d 872. 

73. U.S.—Beynolds Pen Co. v. W. A. 
Sheaffer Pen Co., D.C.N.Y., 22 F.B. 
D. 502. 

74. U.S.—Fleetwood Acres v. Fed¬ 
eral Housing Administration, C.A. 
N.Y., 171 F.2d 440, 

75. U.S.—New & Used Auto Sales, 
Inc. V. Hansen, C.A.Alaska, 245 F. 
2d 951. 

76. U.S.—Pen-Ken Gas & Oil Corpo¬ 

ration V. Warfield Natural Gas Co., 
C.C.A.Ky., 137 F.2d 871, certiorari 
denied 64 S.Ct. 431, 320 U.S. 800, 
88 L.Ed. 483, rehearing denied 64 S. 
Ct. 634, 321 U.S. 803, 88 L.Ed. 

1089. 

Kantarof v. Orsecki, D.C.N.Y., 
102 F.Supp. 196—U. S. ex rel. 
Weinstein v. Bressler, D.C.N.Y., 60 
F.Supp. 676, affirmed, C.C.A., 160 
F.2a 403. 


Dickheiser v. Pennsylvania B. 
Co., D.C.Pa., 5 F.B.D. 5, affirmed, 
C.C.A., 155 F.2d 266, certiorari de¬ 
nied 67 S.Ct 620, 329 U.S. 808, 91 
L.Ed. 689—Miller v. Hoffman, D.C. 
N.J., 1 P.B.D. 290. 

No possible recovery 

In action against sheriff, deputy 
sheriffs, and surety on sheriff's of¬ 
ficial bond for damages arising from 
alleged negligent operation of auto¬ 
mobile by deputies, if on taking of 
depositions it appeared beyond doubt 
that relationship between sheriff and 
deputies at time of accident was 
such that no recovery could be had 
against certain of the defendants, 
the matter could be disposed of on 
motion for summary judgment. 
U.S—Thayer v, Reindl, D.C.Mich., 1 
F.B.D. 528. 

77. U.S—Pen-Ken Gas & Oil Corpo¬ 
ration V. Warfield Natural Gas Co., 
C.C.A.Ky., 137 F.2d 871, certiorari 
denied 64 S.Ct. 431, 320 U.S. 800, 
88 LEd. 483, rehearing denied 64 
S.Ct. 634, 321 U.S. 803, 88 L.Ed. 1089 
—Hawthorne v. U. S., C.C.A.Tex., 
115 P.2d 805. 

Miller V. Hoffman, D.C.N.X, 1 F. 

B. D. 290, 

78. U.S.—^Freedman v. Maguire, D. 

C. N.T., 110 F.Supp. 209, adhered to 
in part and modified in part on 
other grounds 111 F.Supp. 171, 
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other hand, where the facts are in dispute, a judg¬ 
ment can properly be entered against plaintiff only if, 
on undisputed facts, he has no valid claim and 
where his pleading is sufEcient to support his claim, 
summary judgment may not be granted against him 
because of failure to plead certain matter.^® De¬ 
fendant, to defeat plaintiff’s motion for summary 
judgment, must set forth facts which show that he 
has a bona fide defense and that a triable issue exists 
to be resolved on trial,si and where the court con¬ 
cludes that a defense is sham and interposed only 
for the purpose of delay, plaintiff’s motion for 
summary judgment will be granted.®^ Where de¬ 
fendant’s motion for summary judgment was based 
on the entirety of the complaint setting forth three 
causes of action and one of the causes was good, 
the motion will be denied,®® 

§ 1148. - Want of Proper or Necessary 

Parties 

The absence of a necessary party is not generally 
ground for entry of summary judgment. 

The absence of a necessary party is not generally 
ground for entry of summary judgment,and an 
order of dismissal rather than summary judgment 
should be entered when the district court is unable 
to proceed for lack of indispensable parties.®^ So 


also, it has been held that the question of a defect 
in parties plaintiff cannot properly be raised on a 
motion for summary judgment.®^ 

According to other authority, lack of a proper 
party plaintiff may warrant granting of a motion for 
summary judgment.®"^ An objection of want of 
proper parties plaintiff does not, however, warrant 
summary judgment where the person omitted is not 
an indispensable party.®® A cause of action is not 
dismissible on motion for summary judgment on the 
ground that plaintiff individually was not the proper 
party to bring and maintain such cause of action 
where the cause was asserted by plaintiff in his 
representative capacity as executor of the estate of 
a decedent and not individually.®® 

§ 1149. - Defenses in General 

Affirmative defenses may be established on motion 
for summary judgment, when on the moving papers a 
set of undisputed facts is revealed on which the moving 
party is entitled to judgment as a matter of law. Plain¬ 
tiff's motion for summary judgment must be denied if 
affirmative defenses raise matters, which, if proved, 
may possibly preclude a judgment in favor of plaintiff 
as a matter of law. 

Summary judgment may be used effectively in the 
area of affirmative defenses,®® and such defenses 
may be established on motion for summary judg- 


79. U.S.—Zell V. American Seating 
Co., aC.A,N.Y., 138 F.2d 641, re¬ 
versed on other grounds 64 S Ct. 
1053, 322 U.S. 709, 88 L.Ed. 1552. 

80. U.S.—Jansson v. Swedish Am. 
Line, C.A.Mass., 185 F,2d 212, 30 
A.L.R.2d 1385. 

81. U.S.—Home Art v, Glensder 
Textile Corp., D.C.lsr.T., Si F.Supp. 
551. 

82. U.S.—^Norton v. IST. B. Fair- 
clough, Inc., D.C.N.J., 72 F.Supp. 
308. 

83. U.S.—Kane v. Chrysler Corp., 
D.C.Del., 80 F.Supp. 360. 

84. U..S.—State of Maryland, to Use 
of Carson v. Acme Poultry Corp., 
D.C.Del., 9 F.R.D. 687. 

85. U.S.—Martucci v. Mayer, C.A. 
Pa., 210 F.2d 259. 

86. U.S. — Cowling V. Deep Vein Coal 
Co., C.A.Ind., 183 P.2d 652. 

87- U.S.—Echevarria v. Texas Co., 
D.C.Del., 31 F.Supp. 596. 

2ili srepre s entatiou. 

Where letters of ancillary admin¬ 
istration were issued by New York 
surrogate to Pennsylvania adminis¬ 
tratrix, who was plaintiff in a death 
action in New York federal court, 
by reason of a misrepresentation of 
facts that administratrix had a cause 
of action against a New York cor¬ 
poration which had been made a 


third-party defendant, on defendant’s 
promptly asserted objection to plain¬ 
tiff’s capacity to sue as an ancil¬ 
lary administratrix, defendant was 
entitled to a summary judgment. 
U.S.—Kucharski v. Pope & Talbot, 
D,C.N.Y., 4 P.P-D. 208. 

Class action 

In action by two individuals and 
their wholly owned corporation to 
recover treble damages under anti¬ 
trust laws from motion picture pro¬ 
ducers and distributors, where plain¬ 
tiffs alleged that their action was 
brought on behalf of all motion pic¬ 
ture exhibitors of the United States 
not affiliated with any of defendants, 
defendants’ motion for dismissal of 
suit in so far as it purported to be 
class action, considered as one for 
summary judgment, put plaintiffs to 
their proof as to their allegations of 
adequate representation of entire 
class. 

U.S.—Rio Haven, Inc. v. National 
Screen Service Corp., D.C.Pa., 11 
F.R.D. 509. 

88. U.S,—State of Maryland, to Use 
of Carson v. Acme Poultry Corp., 
D.C.Del., 9 F.R.D, 687. 

89. U.S.—Orloff V. Hayes, D.C.N.Y., 
7 F.R.D. 75. 

90. U.S.—^Dam V. General Elec. Co., 
C.A.Wash., 265 F.2d 612—Deer v. 
New York Cent. R. Co., C.A.Ind., 
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202 P.2d 625—Suckow Borax Mines 
Consol. V. Borax Consol., C.A.Cal., 
185 P.2d 196, certiorari denied 71 
S.Ct. 506, 340 U.S. 943, 95 L.Ed. 680, 
rehearing denied 71 S.Ct. 620, 341 
U.S. 912, 95 L.Ed. 1349. 

Miller V. Hoffman, D.C.N.J., 1 F. 
R.D. 290. 

Not apparent from complaint 

Even if complaint does not show 
on its face factual basis for an af¬ 
firmative defense, a litigant may go 
beyond pleadings, by motion for 
summary judgment, if facts are un¬ 
disputed. 

U.S.—Herron v. Herron, C.A.Tex., 
255 P.2d 589. 

Contrary authority 

Federal Rule authorizing defend¬ 
ing party at ajiy time to move with 
or without supporting affidavits for 
a summary judgment does not ap¬ 
ply to motions made under Federal 
Rule permitting certain specified de¬ 
fenses to be made by motion before 
filing of a responsive pleading, since 
summary judgment procedure is es¬ 
sentially different from procedure in¬ 
volving genuine issues of fact, and 
it IS the lack of any genuine issue as 
to any material fact that forms ba¬ 
sis for rendition of such a judg¬ 
ment. 

U.S.—^Kentucky-Tennessee Light & 
Power Co. v. Nashville Coal Co.. 
D.C.Ky., 37 F.Supp. 728. 
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ment, when by affidavits, depositions, and admissions, 
a set of undisputed facts is revealed on which the 
moving party is entitled to judgment as a matter of 
law.^i So, the defense of Statute of Frauds may be 
urged on motion for summary judgment,^^ and the 
defense of lack of capacity of a foreign executor to 
sue in the federal district court is properly raised 
by motion for summary judgment dismissing desig¬ 
nated causes of action asserted in behalf of the ex- 

ecutor.93 

On the other hand, where the determination of the 
sufficiency of particular defenses involves the de¬ 
termination of factual issues, they will not be de¬ 
cided by the court on motion for summary judg¬ 
ment and defenses which are not sufficiently set 
out, and cannot be decided on the papers without 
proof at the trial, cannot be urged as a ground for 
a summary judgment,such as the defense of un¬ 
clean hands.It has been held, however, that in 
a personal injury action by a passenger against a 
carrier, the defense of failure to commence the ac¬ 
tion within the limitation period of the contract will 
be treated as properly before the court on motion 
for summary judgment, even though defendant 
failed to plead such defense or make a timely motion 
to dismiss. 

Plaintiffmotion for summary judgment must be 
denied if affirmative defenses raise matters, which, 
if proved, may possibly preclude a judgment and de¬ 
cree in favor of plaintiff as a matter of law;9S but 


if such defenses are insufficient, and there is no issue 
of fact concerning them, plaintiff may be entitled to 
summary judgment.The court may within its 
discretion pass on the legal sufficiency of defenses 
assailed in advance of trial, by plaintiff’s motion 
for summary judgment, as against defendant’s con¬ 
tention that plaintiff by reason of delay had waived 
his right to have defenses passed on prior to trial.^ 

Accord and satisfaction. The fact that the de¬ 
fense of accord and satisfaction is an affirmative one 
does not prevent adjudication on a summary judg¬ 
ment where essential facts are made clear of record.^ 

Release. The defense of release is properly 
raised by defendant on motion for summary judg¬ 
ment;^ but where the release relied on was not a 
complete bar and it appeared that plaintiff, to estab¬ 
lish his case, should be given opportunity to examine 
both parties and witnesses who could throw light on 
the subject matter of the suit, defendant’s motion 
for summary judgment will be denied.^ Where a 
motion for summary judgment was based on an al¬ 
leged general release signed by plaintiff, plaintiff’s 
contention that the release was signed under duress 
raises an issue of fact which appears material so 
that the motion for summary judgment must be 
denied.^ 

Waiver, estoppel, and election. Application of 
the doctrines of waiver, estoppel, and election re¬ 
quires a precise appraisal of the knowledge and 


91. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S.Ct. 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 
U.S. 912, 95 L.Ed. 1349. 

92. U.S.—Premon v. W. A. Sheaf- 
fer Pen Co., D.C.Iowa, 111 F.Supp. 
39, affirmed, C.A., 209 F.2d 627. 

93. U.S.—Orloif V. Hayes, D.C.N.T., 
7 F.R.D. 75. 

94. U.S.—Raitt v. Seltzer, D.C.N.T., 
10 F.R.D. 48. 

Statute of Prauds 

Where genuine and bona fide is¬ 
sue of fact as to existence of memo¬ 
randum sufficient to satisfy Statute 
of Frauds existed, such issue should 
not be disposed of on motion for 
summary judgment. 

Xj.s.—Pfeiffer v. Frank, D.C.N'.T., 19 
F.R.D. 15. 

95. U.S.—Riordan v. Ferguson, D.C. 
N.Y., 42 F.Supp. 47—Westmoreland 
Asbestos Co. v. Johns-Manville 
Corporation, D.C.N^.Y., 39 F.Supp. 
117. 

96. U.S.—Riordan v. Ferguson, D.C. 
N.Y., 42 F.Supp. 47. 

97. U.S.—Greenwald v. Cunard 


Steam-Ship Co., D.C.N.T., 162 F. 
Supp. 250. 

98. U.S.—^Velsicol Corp. v. Hyman, 
D.C.Colo., 103 F.Supp. 363. 

Property iu third party 

In action to recover possession of 
machines alleged to be plaintiff’s 
property, affirmative defense that 
property therein was in third party 
was valid and raised genuine fact 
issue precluding summary judgment 
for plaintiff. 

U.S,—^Zig Zag Spring Co. v. Comfort 
Spring Corp., D.C.N.J., 89 F.Supp. 
410. 

99. U.S.—^Nieman v. Bethlehem Nat. 
Bank, D.C.Pa., 32 F.Supp. 436, af¬ 
firmed, C.C.A., 113 F.2d 717. 

U. S. V. International Salt Co., 
D.C.N.Y., 6 F.R.D. 302, affirmed 68 
S.Ct. 12, 332 U.S. 392, 92 L.Ed. 20, 
appeal dismissed 68 S.Ct. 26, 332 
U.S. 747, 92 L.Ed. 335. 

Plea of fraud 

In action to recover the balance 
allegedly due on a certificate issued 
as evidence of indebtedness for en¬ 
gineering services, where executors 
of engineer obtained affidavits from 
commissioners when certificate was 
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issued reciting that they knew of no 
reason why certificate should not be 
paid, and where counteraffldavit con¬ 
tained nothing to show fraud or mis¬ 
take, plea of fraud and overreaching 
did not raise issue for trial as 
against motion for summary judg¬ 
ment. 

U.S.—Port of Palm Beach Dist. v. 
Goethals, C.C.A.Fla., 104 F.2d 706. 

1. U.S.—S. S. Hepworth Co. v. West¬ 
ern States Mach. Co., D.C.N.Y., 3 
F.R.D. 493. 

2. U.S.—Colonial Airlines v. Janas, 
C.A.N.Y., 202 F.2d 914. 

3. U.S.—Suckow Borax Mines Con¬ 
sol. V. Borax Consol., CA.CaL, 185 
F.2d 19 6, certiorari denied 71 S.Ct. 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U. 
S. 912, 95 L.Ed. 1349. 

Miller v. Hoffman, D.C.N.J., 1 F. 
R.D, 290. 

4. U.S.—^Westmoreland Asbestos Co, 
V. Johns-Manville Corporation, D. 
C.N.Y., 39 F.Supp. 117. 

5. U.S.—^Empire Industries v. Mas¬ 
tic Tile Corp, of America, D.C.N.Y., 
15 F.R.D. 385* 
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situation of the parties at the time they acted; 
and if such details are sufficiently manifested before 
trial on the merits, summary judgment may be ap¬ 
propriate.^ So, where undisputed facts establish the 
defense of estoppel, defendant may be entitled to 
summary judgment.*^ On the other hand, defendant 
is not entitled to summary judgment on the ground 
that plaintiff is estopped to assert claims for which 
recovery is sought where the facts allegedly giving 
rise to the estoppel do not appear affirmatively from 
the complaint and are not pleaded as a defense.^ 

Where the resolution of legal questions raised 
due to a party’s reliance on the doctrines of waiver, 
estoppel, and election appear dependent on the lib¬ 
erality with which the pleadings are to be construed 
and the inferences drawn, summary judgment may 
be inappropriate.^ A motion for summary judg¬ 
ment should not be granted where the movant’s con¬ 
duct has raised an issue of waiver and estoppel, 
which should not be disposed of in such proceed¬ 
ing. 

§ 1150. - Matters in Abatement; Juris¬ 

diction 

A motion for summary Judgment applies to the 
merits of a claim or to matters in bar, but not to matter 
in abatement, so that such a motion should not be em¬ 
ployed to raise a question of lack of jurisdiction or in¬ 
sufficiency of process. 

A motion for summary judgment applies to the 
merits of a claim or to matter in bar, but not to 
matter in abatement.^! Insufficiency of process is 


a matter in abatement and is therefore not a proper 
basis for the granting of a summary judgment.i^ 
A motion for summary judgment for defendant 
is not the proper way to raise a question of the juris¬ 
diction of the district court.^^ A motion suggest¬ 
ing improper venue or lack of jurisdiction for 
failure to show the jurisdictional amount presents 
clearly matter in abatement only, which is not the 
proper basis for a motion for summary judgment.^^ 
It has been held, however, that summary judgment 
procedure is sufficiently broad to justify a challenge 
that the court was without jurisdiction by reason of 
express statute,and that where facts on the ques¬ 
tion of the jurisdiction of the court are not dis¬ 
puted, summary judgment may be entered if defend¬ 
ant’s objection to jurisdiction is good.^® 

Where jurisdiction of the court is doubtful, de¬ 
fendant’s motion for a summary judgment should 
not be entertained.^'^ 

§ 1151. - Laches or Limitations 

The defendant may raise the defense of statute of 
limitations or of laches by a motion for summary Judg¬ 
ment; but such motion should not be granted where an 
issue of fact with respect to the applicability of such 
defense is raised. 

As a general rule, a defendant has the right to 
raise the defense of statute of limitations by a mo¬ 
tion for summary judgment, and such defense is 
a ground on which summary judgment can properly 
be entered.lS So, where the record shows that 
plaintiff cannot successfully refute defendant’s plea 


6. U.S.—^Nichols v. Cities Service Oil 
Co., C.A.Md., 256 F.2d 521. 

7. U.S.—Church v. Bobbs-Merrill 
Co., D.C.Ind., 170 F.Supp. 32. 

8. U.S.—Crean v. M. Moran Transp. 
Lines, D.C.N.T., 50 F.Supp. 107. 

9. U.S.—Girard v. Gill, C.A.N.C., 261 
F,2d 695—Nichols v. Cities Service 
Oil Co., C.A.Md., 256 F.2d 521. 

10. U.S.—Ottin&er v. General Mo¬ 
tors Corporation, D.C.N.T., 27 F. 
Supp. 5OS. 

Plaintiff seeking* to recover mini¬ 
mum royalty for 1938 under patent 
license agreement on g:round that 
agreement was still in force was not 
entitled to summary Judgment where 
answer pleaded that in 1937 plaintiff 
accepted notice of cancellation and 
kept silent and thereafter conducted 
negotiations for a new agreement, 
and in June, 1938, plaintiff served 
defendant with a notice of infringe¬ 
ment. 

U.S.—Ottinger v. General Motors 
Corporation, supra. 

11. U.S,—^Ziegler v. Akin, C.A.Kan., 
261 F.2d .§8—^Heyward v. Public 


Housing Administration, C.A.Ga, 
238 F.2d 689. 

Treatment as motion to dismiss 
A summary judgment properly 
deals with merits and results in a 
judgment at bar, and a motion which 
did not seek a judgment at bar but 
a judgment in abatement, without 
prejudice, on ground that court had 
no jurisdiction to proceed because 
plaintiffs had commenced no action 
would be treated as a motion to dis¬ 
miss. 

U.S.—Danisch v. Guardian Life Ins 
Co. of America, D.C.N.T., 151 F. 
Supp, 17. 

12. U.S.—Ziegler v. Akin, C,A.Kan., 
261 F.2d 88. 

13. U.S.—^Jones v. Brush, C.C.A. 
Ariz., 143 F.2d 733. 

14. U.S.—^Heyward v. Public Hous¬ 
ing Administration, C-A.Ga., 238 F. 
2d 689. 

15- U.S.—-Westem Mercantile Co. v, 
U. a, D.C.MO., Ill F.Supp. 799, af¬ 
firmed, C.A., National Mfg. Co. v. 
U. S., 210 F.2d 263, certiorari de- 
ni^^d 74 S Ct. 778, 347 U.S. 967, 98 
L..^d, 1108. 


Preservation in record 

Issues challenging jurisdiction of 
court may be considered on a mo¬ 
tion for summary judgment provided 
due care is taken to preserve in judg¬ 
ment of dismissal, if one is granted, 
the record of the want of jurisdic¬ 
tion or adequacy of the complaint, as 
the ground of such action. 

U.S.—J. W. Tertelmg & Sons v. Cen¬ 
tral Neb. Public Power & Irr. List., 
T> C Neb., 8 F.R.D. 210. 

16. U.S.—^American Ins. Co. v. Brad¬ 
ley Mining Co., D.C.Cal., 57 F.Supp. 
545. 

17. U.S.—^Moffett V. Commerce Trust 
Co., D.C.Mo., 87 F.Supp. 438, af¬ 
firmed, C.A., 187 F.2d 242, certiorari 
denied 72 S.Ct. 32, 342 U.S. 818, 96 
L.Ed. 618, rehearing denied 72 S. 
Ct. 163, 342 U.S. 879, 96 L.Ed. 661, 
rehearing denied 72 S.Ct. 1070, 343 

U. S. 989, 96 L.Ed. 1376. 

Dismissal on finding of lack of ju¬ 
risdiction see infra § 1202. 

18. U.S.—Dam v. General Elec. Co., 
C.A.Wash., 265 P.2d 612—Rohner 

V. Union Pac. R. Co., C.A.Colo., 
225 F.2d 272, 61 A,L.R.2d 337— 
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of the statute of limitations, the latter is entitled to 
a judgment as a matter of law, and a summary judg¬ 
ment should be granted and the motion should 
not be denied because there might possibly be facts 
which would toll the statute of limitations where 
plaintiff alleged no such facts.20 On the other hand, 
a motion for summary judgment should be denied 


where there is an issue of fact raised concerning 
application of the statute of limitations ,21 or where 
as a matter of law the defense is not applicable.22 

A material issue of fact with respect to matters 
pleaded in avoidance of the bar of the statute of 
limitations may preclude granting of summary judg¬ 
ment ;23 and there is no right to summary judgment 


Deer v. "New York Cent. R. Co., C. 
A.Ind., 202 F.2d 625—Suckow Bor¬ 
ax Mines Consol, v. Borax Consol., 
C.A.Cal., 185 F.2d 196, certiorari 
denied 71 S.Ct. 506, 340 U.S. 943, 
95 L.Ed. 680, rehearing denied 71 
S.Ct. 620, 841 U.S. 912, 95 L.Ed. 
1349—Harris Stanley Coal & Land 
Co. V. Chesapeake & O. By. Co., 
C.C.A.Ky., 154 F.2d 450, certiorari 
denied 67 S.Ct. Ill, 329 U.S. 761, 
91 L.Ed. 656—Gifford v. Travelers 
Protective Ass’n of America, C.C. 
A.CaL, 153 F.2d 209—Kithcart v. 
Metropolitan Life Ins. Co., C.C.A. 
Mo., 150 F.2d 997, certiorari denied 
66 S.Ct. 267, 326 U.S. 777, 90 L.Ed. 
470, rehearing denied 66 S.Ct 469, 
326 U.S. 812, 90 L.Ed. 496, and 66 
S.Ct. 520, 327 U.S. 813, 90 L.Ed. 
1038. 

Solinski v. General Elec. Co., D. 

C. N.J., 149 F.Supp. 784—^Workmen’s 
Compensation Bureau, State of 
North Dakota v. H. F. Johnson Co., 

D. C.N.D., 135 F.Supp. 901—Carroll 
V. Pittsburgh Steel Co., D.C.Pa,, 
103 F.Supp. 788—Carroll v. Pitts¬ 
burgh Steel Co., D.C.Pa., 100 F. 
Supp. 749—^McMillen v. Douglas 
Aircraft Co., D.C.Cal., 90 F.Supp. 
670—Frabutt v. New York, C. & 
St. L. R. Co., D.C.Pa., 84 F.Supp. 
460—Truncale v. Universal Pic¬ 
tures Co., D.C.N.Y., 76 F.Supp. 465 
—Carpenter v. Rohm & Haas Co., 
D.C.Del., 75 F.Supp. 732, affirmed, 

C. A,, 170 F.2d 146, certiorari de¬ 
nied 69 S.Ct. 490, 336 U.S. 904, 93 
L.Ed. 1069, rehearing denied 69 S. 
Ct. 654, 336 U.S. 929, 93 L.Ed. 1090, 
rehearing denied 69 S.Ct. 1152, 337 

U. S. 921, 93 L.Ed. 1730, certiorari 
denied 71 S.Ct. 30, 340 U.S. 841, 95 
L.Ed. 617—Stevens v. Walker, D. 
awash., 61 F.Supp. 441--Kissick 
Const. Co. V. First Nat. Bank of 
Wahoo, D.C.Neb., 46 F.Supp. 869. 

Hartley Pen Co. v. Lindy Pen 
Co., D.C.Cal., 16 F.R.D. 141—Pro¬ 
ducers Releasing Corp. De Cuba v. 
Pathe Industries, D.C.N.Y., 10 F.R. 

D. 29, reversed on other grounds, 

C. A., 184 F.2d 1021—Cornacchio v. 
Coniglio, D.C.N.Y., 7 F.R.D. 749— 
Baker v. Sisk, D.C.OkL, 1 F.R.D. 
232. 

D.C.—Creditors Committee of Horton 
Brown Corp. v. Goodhart, 233 F.2d 
23, 98 U.S.App.D.C. 144—Reynolds 

V. Needle, 132 F.2d 161, 77 U.S.App. 

D. C. 53. 

Ho issue of fact 

(1) Where it was apparent from 


pleadings on file, stipulations made, 
and exhibits agreed to at pre-trial 
conference, that no genuine issue of 
fact could possibly remain in issue 
between parties as to time of com¬ 
mencement of running of period of 
limitation within which action should 
have been commenced, and it fur¬ 
ther appeared that such period had 
expired, it was proper that summary 
judgment should be entered dismiss¬ 
ing complaint. 

U.S.—Burns v. Chicago, M., St. P. & 
P. R. Co., D.C.M 0 ., 100 F.Supp. 405, 
affirmed, C.A., 192 P.2d 472. 

(2) In action for libel, where date 
of distribution of magazine contain¬ 
ing the alleged libelous matter was 
shown, statement in plaintiff's affida¬ 
vit, in opposition to defendant’s mo¬ 
tion for summary judgment raising 
defense of limitations, to the effect 
that defendant republished the libel¬ 
ous matter on a date subsequent, pre¬ 
sented question whether such re- 
publication constituted a new cause 
of action, which were matters of law 
and did not raise questions of fact 
which would prevent court from dis¬ 
posing of the issue on the motion for 
summary judgment. 

U.S.—Hartmann v. Time, Inc., D.C. 
Pa., 64 F.Supp. 671, vacated in part 
and set aside on other grounds, 
C.C.A., 166 F.2d 127, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 838, 92 
L.Ed. 1763, 1 A,L.R.2d 370. 

Speaking demurrer 

Where defendants moved, support¬ 
ed by affidavits, for dismissal of 
complaint on ground that causes of 
action were barred by limitations, 
laches, and other grounds, motion 
W'as a “speaking demurrer” and was 
proper procedure under the Federal 
Rules, irrespective of whether desig¬ 
nated as a motion to dismiss or for 
summary judgment, 

U.S.—Latta v. Western Inv. Co., C.A. 
Cal., 173 F.2d 99, certiorari denied 
69 S.Ct. 1516, 337 U.S. 940, 93 L.Ed. 
1744, rehearing denied 70 S.Ct. 35, 
338 U.S. 840, 94 L.Ed. 514, rehear¬ 
ing denied 70 S.Ct. 96, 328 U.S. 863, 
94 L.Ed. 529 , rehearing denied 70 
S.Ct. 181, 338 U.S. 889, 94 L.Ed. 
546. I 

Federal Employers’ Liability Act 
Where district court properly re-; 
fused to reinstate original suit which 
had been dismissed with prejudice 
some six months earlier, and plaintiff 
thereafter refiled identical case, de-j 
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fendant's motion for summary judg¬ 
ment on ground that such suit was 
barred by three-year statute of limi¬ 
tations provided for in Federal Em¬ 
ployers' Liability Act v/as properly 
sustained. 

U.S.—Hubbard v. Baltimore & O. R. 

Co., C.A.Ohio, 249 F.2d 886. 
Counterclaim 

U.S —Heuer v. Basin Park Hotel and 
Resort, D.C.Ark,, 114 F.Supp, 604. 

19. U.S.—Baker v. Sisk, D.C.OkL, 1 
F.RD. 232. 

20. U.S.—Carroll v. Pittsburgh 
Steel Co., D.C.Pa., 103 F.Supp. 788. 

D.C.—Reynolds v. Needle, 132 P.2d 
161, 77 U.S.APP.D.C. 53. 

21. U.S.—^Walder v. Paramount Pub- 

lix Corp., D.C.N.Y., 132 F.Supp. 

912. 

Matter of law 

Where it could not be determined, 
as matter of law, from scrutiny of 
pleadings and other matters on file, 
whether bar of statute of limitations 
would be applicable to action, defend¬ 
ants’ motion for summary judgment 
would be overruled. 

U.S.—Northern Trust Co. v. Essaness 
Theatres Corp., D.C.IIL, 103 F.Supp. 
954. 

Statute of another state 

Under Pennsylvania holding that 
New Jersey limitation statute is a 
general statute of limitations, that 
time limitation is not a condition of 
cause of action itself, and that in 
such cases the statute of limitation 
of the state of the forum controls 
the action, federal district court in 
Pennsylvania denied motion for sum¬ 
mary judgment based on New Jersey 
statute of limitations. 

U.S.—Kraushaar v. Leschin, D.C.Pa., 
4 F.R.D. 143, 

22. U.S.—U. S. V. Warshaw, D.C.N. 
Y., 61 F.Supp. 678. 

23. U.S.—^Universal Film Exchanges, 
Inc. V. Swanson, D.C.Minn., 165 F. 
Supp. 95—Gonzales v. Tuttman, 
D.C-N.Y., 59 F.Supp. 858. 

Knowledge of facts 

Where plaintiff sufficiently alleged 
fraudulent concealment of cause of 
action so as to avoid bar of statute 
of limitations, and depositions sub¬ 
mitted were inadequate to determine 
whether plaintiff had knowledge of 
facts which should have put him on 
inquiry, defendant was not entitled 
to summary judgment on ground. 
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where there is a genuine issue of fact as to the 
liability of defendants and the tolling of limita¬ 
tions.So, where it could not be determined on 
conflicting affidavits as to whether there were cir¬ 
cumstances attending the action which would justify 
a court of equity under state law to relieve the 
suitor from the bar of the state statute of limitations 
to prevent ‘^manifest injustice’’ summary judgment 
will be denied.Also, summary judgment will not 
be granted on the defense of the statute of limita¬ 
tions, where the defense of limitations is inserted 
only if plaintiff’s complaint is in ejectment and 
at the time the motion for a summary judgment 
is made it is not determined what course plaintiff 
will pursue.26 

The defense of laches may be raised by motion for 
summary judgmentand summary judgment may 
be granted, on undisputed facts, where by reason of 
the opposing party’s unreasonable delay the movant’s 
position has so changed to his detriment as to render 
prosecution of the action inequitable.^^ However, 
the defense of laches or equitable estoppel does not 


warrant granting of summary judgment where it is 
not sufficiently set out, and cannot be decided on 
the papers without proof at the trial.29 When the 
elapsed time is in dispute and the activities of the 
parties and the reasons therefor are controverted, 
summary judgment should not be entered.^o 

§ 1152. - Res Judicata 

The defense of res judicata or estoppel by j'udgment 
may, m a proper case, be raised and disposed of by sum¬ 
mary judgment proceeding. 

Federal Rules of Civil Procedure, Rule 56, 28 U. 
S.C.A., providing for the motion for summary 
judgment with or without supporting affidavits jus¬ 
tifies a motion for summary judgment on the ground 
of res judicata and the defense of res judicata or 
estoppel by judgment may, in a proper case, be 
raised and disposed of by summary judgment pro- 
ceeding.22 Accordingly, where matters urged by 
plaintiff had been considered and passed on by both 
the state supreme court and by the federal court of 
appeals and adjudicated against plaintiff, summary 
judgment against plaintiff is proper.^^ Plaintiff’s 


that cause of action was barred by 
limitations. 

U.S.—Falk V. Levine, D.C.Mass., 66 

F.Supp. 700. 

Beliance on. representations 

In action on note brought after ex¬ 
piration of Tennessee statute of limi¬ 
tations wherein both parties filed 
motion for summary judgment, hold¬ 
er’s affidavit in opposition to maker's 
motion stating that renewal endorse¬ 
ment would not have been made ex¬ 
cept on good faith acceptance of 
maker’s representations of willing¬ 
ness to make satisfactory settlement 
without suit, and that holder re¬ 
frained from filing timely suit in re¬ 
liance thereon, presented a material 
issue of fact in view of defendant's 
claim that holder did not rely on 
maker’s representations, and granting 
defendant’s motion for summary 
judgment was error. 

U.S.—Begnaud v. White, C.A.Tenn., 

170 F.2d 323. 

Promise to pay 

In action by payee against maker 
on demand note, where maker denied 
indebtedness to payee, and state 
statute barred action, evidence that 
maker in letter to payee stated he 
Would like to start returning money 
due payee but made no reference 
to any specific transaction or debt 
presented issue for jury whether 
payee advanced money as investment 
or loan, and whether letter was ac¬ 
knowledgment or promise as would 
take case out of operation of statute 
of limitations and defendant’s mo¬ 
tion for summary judgment would be 
denied. 


U.S.—Kliaguine v. Jerome, D.C.N.T., 
87 F.Supp. 629. 

24. U.S.—^Walder v. Paramount Pub- 
lix Corp, D C.N.Y., 132 F.Supp. 912 
—Zimmerman v. Poindexter, D.C. 
Hawaii, 78 F.Supp. 421—Miller v. 
National City Bank of New York, 
D.C.N.Y., 69 F.Supp. 187, afl?irmed, 

C. C.A., 166 F.2d 723. 

25. U.S.—Krechmer v. Cohen, D.C. 
N.Y., 7 F.Pt.D. 346. 

26. U.S.—Riordan v. Ferguson, D.C. 
N.Y., 42 F.Supp. 47. 

27- U.S.—Deer v. New York Cent. R. 
Co., aA.Ind., 202 F.2d 625—Har¬ 
ris Stanley Coal & Land Co. v. 
Chesapeake & O. Ry. Co., C.C.A. 
Ky., 154 F.2d 450, certiorari denied 
67 S.Ct. Ill, 329 U.S. 761, 91 L.Ed. 
656—Gifford v. Travelers Protec¬ 
tive Ass’n of America, C.C.A.Cal., 
153 F.2d 209. 

Carroll v. Pittsburgh Steel Co., 

D. C.Pa., 100 F.Supp. 749. 

Question of law 

Defense of laches, in the main, 
raises questions of law rather than 
fact, and presents a proper case for 
summary judgment. 

U.S.—Reconstruction Finance Corpo¬ 
ration V. Goldberg, C.C.A.IIL, 143 
F.2d 752, certiorari denied 65 S.Ct. 
117, 323 U.S. 770, 89 L.Ed. 616, 
rehearing denied 65 S.Ct. 266, 323 
U.S. 817, 89 L.Ed. 649. 

23. U.S.—Sadler v. Guardian Life 
Ins. Co. of America, D.C.Fla., 40 
F.Supp. 772. 

29. U.S.—Clayton v. James B. Clow 
& Sons, D.C.riL, 154 F.Supp. 108— 
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Riordan v. Ferguson, D.C.N.Y., 42 
F.Supp. 47. 

30. U.S.—Armstrong v. Avco Mfg. 
Corp., D.C.Del., 137 F.Supp. 680. 

31. U.S.—Eller v. Paul Revere Life 
Ins. Co., C.C.A.Iowa, 138 P.2d 403, 
149 A.L.R. 1191—Billings Utility 
Co. V. Advisory Committee, Board 
of Governors, C.C.A.Minn., 135 F. 
2d 108. 

Sohio Corporation v. Gipson, D.C. 
Ill., 36 F.Supp. 236. 

32. U.S.—^Willoughby v. Flem, D.C. 
Mont., 158 F.Supp. 258—Weekley 
V. Pennsylvania R. Co., D.C.Ill., 
104 F.Supp. 899—King v. Stuart 
Motor Co., D.C.Ga, 52 F.Supp. 727. 

Kimble V. Anderson-Tully Co., 
D.C.Ark., 16 F.R.D. 502. 

Fraud 

Summary judgment for defendant 
on complaint grounded on alleged 
fraud of defendant in obtaining plain¬ 
tiff’s endorsement on promissory note 
and her signature to a praecipe au¬ 
thorizing clerk of municipal court 
for District of Columbia to enter 
judgment on note, was proper when 
issues of fraud had previously been 
finally determined against plaintiff 
after a hearing in municipal court. 
D.C.—De Foe v. National Capital 
Bank, 214 F,2d 225, 94 U.S.App.D.C. 
27, certiorari denied 75 S.Ct. 72, 
348 U.S. 847, 99 L.Ed. 668, rehear¬ 
ing denied 75 S.Ct. 221, first case, 
348 U.S. 903, 99 L.Ed. 709. 

33. U.S.—Sabin v. Home Owners’ 
Loan Corp., C.C.A.Okl., 151 F.2d 
541, certiorari denied 66 S.Ct. 1011, 
328 U.S. 840, 90 L.Ed. 1615, rehear- 
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motion for summary judgment should be granted 
where the only issues in the case have been deter¬ 
mined in his favor by a prior action in which de¬ 
fendant participated.^^ So, where plaintiff pre¬ 
vailed in a prior action brought against him by 
defendant, he is entitled to summary judgment as 
against defendant raising only the issues decided 
in the prior action, on the ground that there were 
no substantial issues requiring trial.^5 

Where, however, the plea of res judicata raises 
triable issues, defendant’s motion for summary judg¬ 
ment will be denied.^® The motion for summary 
judgment based on the plea of res judicata will be 
denied where a close and doubtful question of state 
law is presented as to which no state cases are di¬ 
rectly in point and the court is not presently satis¬ 
fied as to how the question should be answered.^*^ 

§ 1153. - Existence of Counterclaim 

Summary judgment may be granted for the plaintiff 
on the issue of the defendant's liability notwithstand¬ 
ing the existence of an alleged counterclaim against the 
plaintiff. 

According to some decisions, plaintiff may be en¬ 
titled to summary judgment on the issue of defend¬ 
ant’s liability notwithstanding the existence of an 
alleged counterclaim against plaintiff, ^ 8 at least 
where the facts constituting the basis of the counter¬ 
claim are not also pleaded as an affirmative de- 
fense.29 The court may enter summary judgment 


on a complaint and reserve for trial a counterclaim 
raising factual issues,^^ and the counterclaim if es¬ 
tablished may be balanced off against the judgment 
for plaintiff. 

According to other authority where, although 
there is no dispute as to the correctness of plaintiff’s 
claim, defendant contends that there is no amount 
due and owing because of his counterclaim for a 
greater amount, and there is a dispute of fact as 
to the counterclaim, summary judgment may not be 
granted on plaintiff’s claim.^^ Also, the claim and 
counterclaim may be so closely related that an issue 
of fact in one will prevent summary judgment on 
the other.^3 

§ 1154. - Pleading 

Generally, the court may penetrate the formalities 
of pleadings in determining whether a fact issue exists 
precluding the granting of a motion for summary judg¬ 
ment; and general statements or denials in a plead¬ 
ing will not prevent the granting of summary judgment 
on the basis of specific facts appearing in affidavits, 
depositions, matters of record, or similar positive show¬ 
ings. 

As a general rule, the court may penetrate the 
formalities of pleadings in determining whether a 
fact issue exists sufficient to preclude granting of a 
motion for summary judgment‘s^ The summary 
judgment rule does not contemplate that it is suffi¬ 
cient to warrant denial of the motion if the pleadings 
create a formal issue as to a material fact;^^ and 


ing- denied 66 S.Ct 1362, 328 U.S. 
880, 90 L.Ed. 1648, motion denied 
67 S.Ct 108, 329 U.S. 823. 91 L.Ed. 
700, motion denied 67 S.Ct. 1076, 
330 U.S. 856, 91 L.Ed. 1297. 

34. U.S.—^Herzog- v. DesLauriers 
Steel Mould Co., D.C.Pa., 46 F.Supp. 
211 . 

35. U.S.—Loughman v, Braun, D.C. 
N.Y., 43 F.Supp. 315. 

36. U.S.—Drittel v. Friedman, D.C. 
N.T., 60 F.Supp. 999, affirmed, C.C. 
A., 154 F.2d 653. 

37. U.S.—Kimble v. Anderson-Tully 
Co., D.C.Ark., 16 F.R.D. 502. 

38. U.S.—Creedon v. Evangelista, D. 
C.Pa., 77 F.Supp. 538—Seagram- 
Distillers Corp. v. Manos, D.C.S.C., 
25 F.Supp. 233. 

39. Breacli of agreement 

Where manufacturer brought ac¬ 
tion against dealer to recover for 
goods sold and delivered on ac¬ 
count and dealer counterclaimed for 
damages for alleged breach of fran¬ 
chise agreement by manufacturer 
which did not refer to such agree¬ 
ment in its complaint but instead 
relied on purchase orders and in¬ 
voices to establish its claim, and 


dealer did not plead any affirma¬ 
tive defense based on those docu¬ 
ments, granting of summary judg¬ 
ment for manufacturer, without de¬ 
termination of counterclaim, was 
proper. 

U.S.—Omark Industries, Inc. v. Lu- 
banko Tool Co., C.A.N.Y., 266 F.2d 
540. 

40. U.S.—^Emerson Badio & Phono¬ 
graph Corp. V. Hendrix, D.C.M.T., 
20 F.R.D. 572. 

41. U.S.—Creedon v. Evangelista, D. 
C.Pa., 77 F.Supp. 538. 

42. U.S.—Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
168 A.L.R. 1130. 

Standard Bolling Mills Inc. v. 
National Mineral Co., D.C.N.T., 2 F. 
B.D. 236. 

43. U.S,-—U. S. Plywood Corp. v. 
Hudson Dumber Co., D.C.N.Y., 127 
F.Supp. 489—^Lisle Mills v. Arkay 
Infants Wear, D.C.N.T,, 90 F.Supp. 
676. 

Luria Steel & Trading Corp. v. 
Ford, D.C.Neb., 9 F.R.D. 479, af¬ 
firmed, C-A., 192 F.2d 880. 
Purchases under agreement 

Where plaintifC’s claim was for 
goods sold pursuant to distributor¬ 
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ship agreement between the parties, 
and defendant's counterclaims were 
based on purchases by defendant pur¬ 
suant to and during same distributor¬ 
ship agreement, plaintiff was not en¬ 
titled to summary judgment under 
Rule 54 (b) regardless of whether 
counterclaims arose out of transac¬ 
tion or occurrence which was the 
subject matter of plaintiff's claim. 
U.S.—Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
168 A.L.R. 1130. 

44. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.R. 
D. 566—^Edward B. Marks Music 
Corporation v. Stasny Music Corpo¬ 
ration, D.C.N.T., 1 F.R.D. 720. 

D.C.—Orvis V. Brickman, D.C., 95 F. 
Supp. 605, affirmed 196 F.2d 762, 90 
U.S.APP.D.C. 266. 

Construction of pleadings in favor of 
party against whom motion is di¬ 
rected see infra § 1209. 

45. U.S.—Poole V. Gillison, D.C.Ark., 
15 F,R.D. 194. 

D.C.—U. S. V. Lot 800 in Sguare 1928, 
Containing 5,967.79 Square Feet, 
More or Less, in District of Colum¬ 
bia, D.G., 169 F.Supp. 904. 

Meyers v. District of Columbia, 
D.G., 17 F.R,D. 216. 
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where the formal pleadings appear to raise issues 
of fact, but it is apparent that there is no genuine 
issue of fact, the court may proceed with a summary 
judgment.'^^ The facts before the court on motion 
for summary judgment control whether there is a 
material issue to be tried, and not formal issues pre¬ 
sented in pleadings.The statement of a mere legal 
conclusion will not suffice to raise an issue of fact 
which will prevent the entry of summary judg- 

ment.^s 

Summary judgment is valuable for striking 
through sham claims and defenses which stand in 
the way of a direct approach to the truth, as dis¬ 
cussed supra § 1137, and a party may controvert 
allegations of fact in the pleadings and obtain relief 
by summary judgment where facts set forth in detail 
in affidavits, depositions, and admissions on file 
show that there are no genuine issues to be tried.^^ 


In other words, in determining whether the motion is 
well founded, the court may pierce allegations of 
fact in the pleadings and determine from the entire 
case whether there are genuine fact issues for reso¬ 
lution on a formal trial. Flimsy or transparent 
charges or allegations are insufficient to sustain 
a justiciable controversy requiring submission there¬ 
of for trial so as to preclude a motion for summary 
judgment.^^ 

General statements or denials in a pleading will 
not prevent the granting of summary judgment on 
the basis of specific facts appearing in affidavits, 
depositions, matters of record, or similar positive 
showings and a mere formal denial or general 
allegations which do not show the facts in detail 
and with precision are insufficient to prevent the 
award of summary judgment.^^ So, a general alle¬ 
gation in a complaint, standing alone, is not suffi- 


46. U.S.—Hooker v. New York Life 
Ins. Co., D.C.IIL, 66 F.Supp. 313, 
reversed on other g’rounds, C.C.A., 
161 F.2d 852, certiorari denied 68 
S.Ct. 109, 332 U.S. 809. 92 L.Ed. 
386, rehearing denied 68 S.Ct. 164, 
332 U.S. 826, 92 L.Ed. 401. 

Griliith V. William Penn Broad¬ 
casting Co., D.C.Pa, 4 F.R.D. 475. 

47. U.S.—Byrnes v. Mutual Life Ins. 
Co. of New York, C.AAriz, 217 F. 
2d 497, certiorari denied 75 S.Ct. 
532, 348 U.S. 971, 99 L.Ed. 75G. 

Ang.st V. Great Northern Ry. Co., 
D.C.Minn, 131 F.Supp. 156. 

43- D.C.—Garrett Biblical Institute 
V. American University, 163 F,2d 
265, 82 U.S.APP.D.C. 265. 

Crime 

In action for damages for wrong¬ 
ful conviction for mailing obscene 
matter, allegations in plaintiff’s peti¬ 
tion that his act was not a crime 
against the state wherein the matter 
was mailed was a conclusion which 
was not binding on court on defend¬ 
ant's motion for summary judgment. 
U.S.—Sinclair v. U. S., 109 F.Supp. 
529, 124 Ct.Cl. 182, certiorari denied 
73 S.Ct. 1123, 345 U.S. 874, 97 L.Ed. 
1390. 

49. U.S.—Parkinson v. California 
Co., C.A.Wyo., 233 P.2d 432—Albert 
Dickinson Co. v. Mellos Peanut Co, 
of Illinois, C.A.I11., 179 F,2d 265. 

Thomas v. Chamberlain, D.C. 
Tenn., 143 F.Supp. 671, affirmed, C. 
A., 236 F.2d 417—^Hisel v. Chrysler 
Corp., D.C.Mo., 94 F Supp. 996. 

Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 7 P.R.D, 324, vacated 
on other grounds, C.A., 171 F.2d 
653. 

D.C,—^Ulen v. American Airlines, D.C., 
7 F.R.D. 371. 

Allegations of answer 
A motion for summary judgment 
should pierce the formal allegations 


of answer and should be sustained 
unless existence of genuine issue of 
fact be shown. 

U.S.—New York Life Ins Co. v. Coo¬ 
per, C.CA.Okl., 167 F.2d 651, cer¬ 
tiorari denied 69 S.Ct. 41, 335 U.S. 
819. 93 LEd. 374. 

50. U.S.—^Whelan v. New Mexico 
Western Oil & Gas Co., C.A N M., 
226 P.2d 156—Brodrick v. Gore, C. 
A.Kan., 224 P.2d 892. 

Vitozi V. Balboa Shipping Co, D. 
C.Mass., 69 F.Supp. 286, affirmed, C. 
C.A., 163 P.2d 286. 

51. U.S.—^Zampos v. U. S. Smelting, 
Refining & Min. Co., CA.Utah, 206 
F.2d 171—^Avrick v. Rockmont En¬ 
velope Co., C.C.A.Colo., 155 P.2d 568 
—Schreffier v. Bowles, C.C.A.C 0 I 0 ., 
153 F.2d 1, certiorari denied 66 S. 
Ct. 1366, 328 U.S. 870, 90 L.Ed. 1640 
—Sabin V. Home Owners’ Loan 
Corp., C.aA.OkL, 151 P.2d 541, cer¬ 
tiorari denied 66 S.Ct. 1011, 328 U. 
S. 840, 90 LEd. 1615, rehearing de¬ 
nied 66 set. 1362, 328 U.S. 880, 90 
L.Ed. 1648, motion denied 67 S.Ct. 
108, 329 U.S. 823, 91 LEd. 700, mo¬ 
tion denied 67 S.Ct. 1076, 330 U.S. 
856, 91 L.Ed. 1297. 

Fan Cher v. Clark, D.C.Colo., 127 
F.Supp. 452. 

Woods V, Taylor, D,C.Tenn., 9 F. 
R.D. 537, 

“Pleadings” as including complaint 
Under Federal Rule providing that 
summary judgment shall be rendered 
if “pleadings" show there is no genu¬ 
ine issue as to any material fact, 
quoted word includes complaint. 

U.S.—Reynolds Metals Co. v. Metals 
Disintegrating Co., D.C.N.J., 8 F. 
R.D. 349, affirmed, C.A., 176 F.2d 
90. 

Sham pleading 

Although trial courts should exer¬ 
cise great care in granting motions 
for summary judgment, and litigant 
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has right to trial where there is 
slightest doubt as to the facts, an 
amended pleading which is sham may 
not be used to prevent summary 
judgments. 

U.S.—Kowalewski v. City of Hast¬ 
ings, D.C.Minn., 112 F.Supp. 825. 

52. U.S.—Burton v. U. S., D.C.Utah, 
139 F.Supp. 121. 

Issue of fact 

A genuine “issue of fact" with re¬ 
spect to summary judgment is not 
made out merely by allegations in 
pleadings. 

U.S.—^Atex Mfg. Co. v, “Lloyd’s of 
London," D.C.Ark., 139 F.Supp. 314, 
Lane v. Greyhound Corp., D.C. 
Ky., 13 F.R.D. 178. 

53. U.S.—^Engl V. ^tna Life Ins. 
Co., C.CA.N.Y., 139 F.2d 469. 

Hartford Acc. & Indem. Co. v. 
Loyd, D.C Ark., 173 F.Supp. 7— 
Shotwell V. U. S., D.C.Wash., 163 
F.Supp. 907—U. S. V. 373.70 Carats 
of Cut, Polished, Rough, and Cleav¬ 
ed Diamonds, D.C.N.Y., 148 F.Supp. 
618—Morgan v. Sylvester, D.C.N. 
Y., 125 F.Supp. 380, affirmed, C.A., 
220 F.2d 758, certiorari denied 76 
S.Ct. 112, 350 U.S. 867, 100 L.Ed. 
768, rehearing denied 76 S.Ct. 201, 
350 U.S. 919, 100 L.Ed. 805—Mc¬ 
Clellan V. Montana-Dakota Utilities 
Co., D.C.Minn., 104 F.Supp. 46, af¬ 
firmed, C.A., 204 F.2d 166, certio¬ 
rari denied 74 S.Ct. 43, 346 U.S. 
825, 98 LEd. 350—Ortiz v. National 
Liberty Ins. Co. of America, D.C. 
Puerto Rico, 75 F.Supp. 550. 

D.C.—Runkle v. Nong Kimny, 266 F. 
2d 689, 105 U.S.App.D.C. 285— 

Brantley v. Skeens, 266 F.2d 447, 
105 U.S.App.D.C. 246. 

District of Columbia Redevelop¬ 
ment Land Agency v. 40 Parcels of 
Land in Squares 325, 326, 351 and 
352 in District of Columbia, D.C., 
171 F.Supp. ISS—U. S. V. Lot 800 
in Square 1928, Containing 5,967.79 
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cient to withstand a motion for summary judgment 
supported by a prima facie showing that no genuine 
issue of material fact exists,and defendant’s mere 
denial of liability, unsupported by any allegations 
of fact, raises no genuine issue of fact sufficient to 
defeat plaintiff’s motion for summary judgment.^^ 
However, where allegations are founded on private 
dealings between the opposing parties, it is not re¬ 
quired that such allegations or denials be further 
supported by affidavits or other documents.^® 

The sufficiency of allegations of a complaint do not 
determine a motion for summary judgment,and 
the sufficiency of allegations of a counterclaim do not 
control in determining whether plaintiff’s motion for 
summary judgment on the counterclaim should be 
granted.^® So, the sufficiency of a complaint will not 
prevent the granting of defendant’s motion for sum¬ 
mary judgment, since a genuine issue as to any mat¬ 
ter of fact may be found absent despite the fact that 
the pleadings, as they stand, present such issue.^^ 
Notwithstanding the general rule stated infra § 1191, 


that on defendant’s motion for summary judgment 
all well-pleaded allegations of fact in the complaint 
stand admitted or are assumed to be true, when a 
general statement in a pleading is shown by specific 
facts stated in controverting affidavits, depositions,^ 
and admissions to be untrue, and the facts so pre¬ 
sented are not denied and are not of such nature 
as to be peculiarly within the knowledge of the 
affiant, then no “genuine” issue remains for the trier 
of the facts.^o 

Under some decisions, however, formal allegations 
of a pleading are enough to create a genuine issue 
as to any material fact, even against a detailed show¬ 
ing by affidavits and depositions to the contrary. 
Under this rule, a summary judgment cannot be 
granted when opposed to, or in denial of, a well- 
pleaded allegation of the complaint,®^ and where 
the complaint states a good cause of action on its 
face, defendant’s motion for summary judgment will 
be denied.^^ Defendant’s denial of essential allega¬ 
tions of the complaint is a valid defense on which 


Square Feet, More or Less, in Dis¬ 
trict of Columbia, D.C., 169 F.Supp. 
904. 

Arbitrary position 

On motion by defendant for sum¬ 
mary judgment, plaintiff could not 
take arbitrary position that, because 
of the complicated nature of the case 
or difficulty of showing the facts, 
plaintiff would simply deny those 
submitted by defendant and offer 
none of its own. 

U.S.—McClellan v. Montana-Dakota 
Utilities Co., D.C.Minn., 104 F.Supp, 
46, affirmed, C.A., 204 F.2d 166, cer¬ 
tiorari denied 74 S.Ct. 43, 346 U.S. 
825, 98 LEd. 350. 

B4. U.S.—^Marion County Co-op. 
Ass’n V. Carnation Co., C.A.Ark., 
214 F.2d 657. 

55. U.S.—^U. S. V. MacMullen, C.A. 
K.T., 262 F.2d 499—Schreffler v. 
Bowles, C.CA.Colo., 153 F.2d 1, 
certiorari denied 66 S.Ct. 1366, 328 

U. S. 870, 90 L.Ed. 1640—Chapman 

V, U. S., C.C.AMO., 139 F,2d 327— 
Piantadosi v, Loew’s, Inc., C.C.A. 
Cal., 137 F.2d 534, 

Wilson V. City of Paducah, D.C. 
Ky., 100 F.Supp. 116—Norton v. N. 
B. Fairclough, Inc., D.C.N.J., 72 F. 
Supp. 308—Carr v. Goodyear Tire 
& Rubber Co., D.C.CaL, 64 F.Supp. 
40. 

Woods V. Taylor, D.C.Tenn., 9 
F.R.D. 637. 

Matters of form 

Where denials in answer relate to 
matters of form and do not raise 
any genuine issue of fact, plaintiff 
is entitled to summary judgment. 

U.S.—^Women’s Catholic Order of 
Foresters v. Trigg County, D.C.Ky., 
38 F.Supp. 398. 


56- DC—Runkle v. Nong Kimny, 
266 F.2d 689, 105 U.S.App D.C. 285. 

57- U.S.—Reynolds v. Maples, C.A. 
Miss., 214 F.2d 395—Surkin v. 
Chartens. C.A.Fla., 197 F.2d 77— 
William J. Kelly Co. v. R.F.C., C. 
A.Mass., 172 F.2d 865—Lindsey v. 
Leary, C.C.A Wash., 149 F.2d 899, 
certiorari denied 66 S.Ct. 331, 326 
U.S. 783, 90 L.Ed. 474. 

Ortiz V. National Liberty Ins. Co. 
of America, D.C.Puerto Rico, 75 F. 
Supp, 550. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566. 
D.C.—Christianson v. Gaines, 174 F. 
2d 534, 85 U.S.App.D.C. 15. 

58. U.S.—Reynolds v. Maples, C.A. 
Miss., 214 F,2d 395. 

59. U.S.—Albert v. McGrath, D.C. 
Cal., 104 F.Supp. 891, vacated on 
other grounds, C.A., Albert v. 
Brownell, 219 F.2d 602. 

60- U.S.—Suckow' Borax Mines Con¬ 
sol. V. Borax Consol., C.A.Cal., 185 
F.2d 196, certiorari denied 71 S.Ct. 
506, 340 U.S. 943, 95 L.Ed. 680, re¬ 
hearing denied 71 S.Ct. 620, 341 U.S. 
912, 95 LEd. 1349. 

61. U.S.—Reynolds Metals Co. v. 
Metals Disintegrating Co., C.A.N. 
J., 176 F.2d 90, following dictum in 
Frederick Hart & Co. v. Record- 
graph Corp., 169 F.2d 580. 

Booth V. Security Mut. Life Ins. 
Co„ D.C.N.J., 165 F.Supp. 755— 

Alamo Refining Co. v. Shell Devel¬ 
opment Co., D.C.Del., 84 F.Supp. 
325. 

U. S. Y, Bernauer, D.C.N.J., 10 F. 
R.D. 400—Leigh v. Barnhart, D.C. 
N.J., 10 F.R.D. 279. 

Rule of third circuit 

Rule stated in the text has been 
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referred to as “the rule of the Third 
Circuit" which is contrary to that 
adopted by most courts outside of the 
third circuit. 

U.S.—Levy v. Equitable Life Assur. 
Soc. of the U. S., D.C.Pa., 18 F.RD. 
164. 

Joinder of issue 

Where defendant admitted nothing 
and issue was joined on practically 
every averment of plaintiffs, plain¬ 
tiffs were not entitled to summary 
judgment, notwithstanding plaintiffs 
tendered or proffered depositions of 
witnesses who presumedly would tes¬ 
tify at trial for defendant. 

U.S.—^^Vilson V. Gas Service Co., D.C. 
Mo., 10 F.R.D. 428. 

62. U S.—^Abramson v. Delrose, Inc., 
D.C.Del., 132 F.Supp. 440. 
Creation of issue 

(1) Well-pleaded facts in the com¬ 
plaint suffice of themselves, regard¬ 
less of affidavits, to create a fact is¬ 
sue requiring the denial of motion for 
summary judgment. 

U.S.—^United Lacquer Mfg. Corp. v. 
Maas & Waldstein Co., D.C.N. J., Ill 
F.Supp. 139. 

(2) On motion by defendants for 
summary judgment on complaint, no 
matter how strong defendants’ affi¬ 
davits might be as to facts, if con¬ 
trary facts were properly pleaded by 
plaintiffs, issue of fact was created, 
which required federal district court 
to deny motion. 

U.S.—Booth V. Security Mut. Life 
Ins. Co,, D.C.N.J., 155 F.Supp. 755. 

63- U.S.—^New York Tribune v. Otis 
& Co., D.C.N.Y., 39 F.Supp. 67. 

Phoenix Hardware Co. v. Paragon 
Paint & Hardware Corporation, D. 
C.N.T., X F.R.D. 116. 
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defendant has a right to be heard, even though no 
other defenses are interposed,and an issue of fact 
set out in the complaint and denied by answer will 
prevent entry of summary judgment.^» 

Where one affirms, and the other denies, and it is 
not a mere paper sham, summary judgment should 
not be entered.®^ It has also been held that if there 
is a substantial issue raised by the pleadings as dis¬ 
tinguished from formal issues raised thereby, a mo¬ 
tion for summary judgment cannot be sustained even 
though affidavits are submitted in denial of the sub¬ 
stantial issueand if the pleadings raise a genuine 
issue of fact, material to the dispute between the 
parties, a summary judgment should not be entered 
regardless of supporting affidavits. Plaintiffs 
failure to reply to defendant’s counterclaim does 
not necessarily entitle defendant to summary judg¬ 
ment on such counterclaim.^^ 

Where defendant by answer pleaded new matter 
and affirmative defenses, no reply by plaintiff was 
mandatory under the Federal Rules, and facts al¬ 
leged as new matter and separate defenses must be 
taken as denied, thereby presenting material issues 
of fact precluding summary judgment.*^^ Whether 
the facts stated in a complaint present a genuine 
issue as to any material fact is to be measured by 
whether no evidence could be offered to support 
plaintiffs theory.In order for a party opposing 
summary judgment to establish that there are 
genuine issues of fact, it is not necessary in every 
case for the party to verify his pleadings.'^^ 


§ 1155. - Effect of Prior Decision 

Prior decision on a motion to dismiss a complaint 
passing on questions raised on motion for summary 
judgment may be binding in the determination of a 
motion for summary judgment; and all the reasons for 
dismissal not presented on the prior motion should be 
treated as having been waived and not available on a 
later motion for summary judgment. 

Prior decision on a motion to dismiss a complaint 
passing on questions raised on motion for summary 
judgment may be binding in the determination of 
the motion for summary judgment."^^ A defendant 
who moves to dismiss a complaint for insufficiency, 
specifying the grounds therefor, may not, after his 
motion is denied, move for summary judgment on 
the same grounds, since the decision on the first mo¬ 
tion would be the law of the case and he would be 
estopped to raise the same questions again.'^'^ All 
the reasons for dismissal not presented on the prior 
motion should be treated as having been waived and 
not available on a later motion for summary judg- 

ment.'^5 

According to some authority, however, a motion 
for summary judgment after denial of a motion to 
dismiss is not a mere repetition of the motion to 
dismiss so as to require denial of the motion on 
that ground.*^® So, the denial of a motion to dismiss 
a complaint for failure to state a claim supporting 
recovery does not preclude the court from entertain¬ 
ing a motion for summary judgment;'^'^ and the dis¬ 
trict court judge, after the filing of an answer 
containing affirmative defenses and affidavits in sup¬ 
port thereof may grant summary judgment after an 


64. U.S.—Zig- Zagr Spring- Co. v. Com¬ 
fort Spring; Corp., D.C.N X, 89 F. 
Supp. 410. 

65. U.S.—Bunny Bear, Inc. v. Den¬ 
nis Mitchell Industries, D C.Pa., 139 
F.Supp. 542—Brode Mill. Co. v. 
Kellogg Co.. D.C.DeL, 132 F.Supp. 
330. 

D.C.—Garrett Biblical Institute v. 
American University, 163 F.2d 265, 
82 U.S.App.D.C. 265. 

Continuation of acts 
Where plaintiff alleged in its 
amended complaint that defendants 
would unless enjoined, continue to 
engage in acts and practices set forth 
in complaint, and defendants’ an¬ 
swer denied those allegations, a gen¬ 
uine triable issue of fact was pre¬ 
sented, and plaintiff's motion for 
summaiT judgment would be denied. 
U.S.—Securities and Exchange Com¬ 
mission V. First Guardian Securi¬ 
ties Corp., D.C.]Sr.T., 95 F.Supp. 580. 

66. U.S.—Bluff Creek Oil Co. v. 
Green. C.A.Tex., 257 F.2d 83. 

67. U.S.—Thomas v. Martin, D.C. 

Tenn., 8 P.R.D. 638. j 


68. U.S.—Kent v. Hanlin, D.C.Pa., 35 
F.Supp. 836. 

69- Adoption of answer 

Where complaint and answer rais¬ 
ed issue of fact and counterclaim 
adopted answer and all facts of com¬ 
plaint which were not denied in an¬ 
swer, plaintiff’s failure to reply to 
counterclaim did not entitle defend¬ 
ant to order granting motion for 
summary judgment on counterclaim. 
D.C.—Garrett Biblical Institute v. 
American University, 163 F.2d 265, 
82 U.S.APP.D.C. 265. 

70. U.S.—Brinich v. Reading Co., D. 
C.Pa., 9 F.R.D. 420. 

71. U.S.—^Demandre v. Liberty Mut. 
Ins. Co., C.A.La., 264 F.2d 70. 

72. U.S.—Hiern v. St. Paul-Mercury 
Indem. Co., C.A.La., 262 F.2d 526. 

73. U.S.—^Federal Deposit Ins. Cor¬ 
poration V, Tremaine, D.C.N.T., 41 
F.Supp. 849, reversed on other 
grounds, C.C.A., 133 F.2d 827. 

Existence of default 

Conclusion of district court on de¬ 
fendant's motion to dismiss com-1 
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plaint seeking recovery of fair com¬ 
pensation due on a war contract that 
complaint did not show that plaintiff 
was in such default as would bar re¬ 
lief under Contract Settlement Act 
was binding on district court on sub¬ 
sequent motion by defendant for sum¬ 
mary judgment on ground of alleged 
default, and required a decision that 
a material issue of fact did exist, in 
absence of new admissions by plain¬ 
tiff or amendment of complaint since 
prior decision. 

U.S.—Collord V. R. F. C., D.C.Pa., 103 
F.Supp. 794. 

74. U.S.—Munson Line v. Green, D. 

C. M.Y., 6 F.RD 470. 

75. U.S.—Munson Line v. Green, su¬ 
pra. 

76. U.S.—Crowell v. Baker Oil Tools, 

D. C.Cal., 49 F.Supp. 552, reversed 
on other grounds, C.C.A., 143 F.2d 
1003, certiorari denied 65 S.Ct. 93, 
323 US. 760, 89 LEd. 608. 

77. U.S.-—Southern Rendering Co. v. 
Standard Rendering Co., D.C.Ark., 
112 F.Supp. 103. 



85B C. J. S. FEDERAL CIVIL PROCEDURE §§ 1155-1157 


earlier denial of a motion to dismiss by another 
district judge on the basis of the complaint aloneJ^ 
On a motion for summary judgment interposed by 
defendant, the court may review the language of the 
count of the complaint involved as well as support¬ 
ing affidavits in favor of summary judgment, not¬ 
withstanding the sufficiency of the count was pre¬ 
viously sustainedJ^ 

Where the issues presented by defendants motion 
for summary judgment had previously been deter¬ 


mined by the court when denying defendants mo¬ 
tion for judgment on the pleadings and for a sepa¬ 
rate trial, defendant will not be permitted to reargue 
such issues under the guise of a motion for summary 
judgment.^^ 

Where defendant, after denial of his motion for 
summary judgment pleaded uncontroverted special 
defenses, the original denial of the motion did not 
bar a subsequent motion for summary judgment 
based on the special defenses. 


2. Particular Cases or Subject Matter 


§ 1156. Accounting 

Summary judgment is proper in an action involving 
an accounting only where there is no issue of fact and 
the right to judgment may be determined as a matter 
of law; and where the case concerns numerous and in¬ 
volved questions and transactions, summary judgment 
will be denied. 

Summary judgment is proper in an action involv¬ 
ing an accounting where, and only where, the party 
moving for summary judgment establishes the ab¬ 
sence of an issue of fact and his right to judgment 
as a matter of law.^^ Accordingly, if defendant, in 
a suit for accounting, tendered issues of fact that 
were disputed as to defenses of payment, statute of 
frauds, chargeability of plaintiff for losses, and that 
plaintiff had an adequate remedy at law, plaintiff is 
not entitled to a summary judgment directing de¬ 
fendant to account, or to an order of reference.®^ 
Also, where plaintiff moved for summary judgment 
on the ground that defendant’s answer admitted 
liability for the amount sought, and defendant con¬ 
tended that the admission of liability was premised 
on an assumption which plaintiff denied, and where 
liability, and the relief and damages to be granted 
depended on what the facts were found to be after 


full hearing of the proof, the motion for summary 
judgment will be denied.®*^ 

Whether the Federal Rules with respect to plead¬ 
ings required plaintiff in a suit for an accounting to 
allege that he had no adequate remedy at law is 
immaterial, with respect to the right to summary 
judgment, where defendant pleaded affirmatively 
that plaintiff had such remedy at law and plaintiff 
was entitled to amend his complaint.^^ Where the 
case concerns numerous and involved questions and 
transactions, summary judgment will be denied.^® 

§ 1157. Agriculture 

Actions involving the enforcement of, or applications 
for relief from, governmental regulations of agriculture 
may be disposed of by summary judgment where issues 
of fact are not involved. 

Generally, actions involving the enforcement of, 
or applications for relief from, governmental regula¬ 
tions of agriculture may, in proper cases, be disposed 
of by summary judgment,and where issues of 
fact are not involved, summary judgment may be 
proper.S^ An action for the collection of penalties 
for the violation of marketing provisions of the 


78. U.S.—Beedy v. Washington Wa¬ 
ter Power Co., C.A.Idaho, 238 F.2d 
123. 

79. U.S.—U. S. ex rel. Ryan v. Brod¬ 
erick, D.C.Kan., 59 F.Supp. 189. 

80. U.S.—Sutherland Paper Co. v. 
Grant Paper Box Co., D C.Pa., 8 F. 
R.D. 416. 

81. U S.—Breeland v. Southern Pac 
Co., C.A.CaL, 231 F 2d 576. 

82. U.S.—^Lehigh Valley B. Co. v. 
Peaslee, D.C.Pa., 47 F.Supp. 55. 

Michel V. Meier, 3D.C Pa., 8 F.R.D. 
464—Chalmette Oil Distributing 
Co. V. Chalmette Petroleum Corpo¬ 
ration, DC.La., 1 F.R.D. 576. 

D C.—Libby v. L. J. Corp., 247 F.2d 
78, 101 U.S.App.D.C. 87. 

Issues defined with certainty 

Where issues, in suit in equity for 
accounting by one of the parties to a 
joint enterprise against his copart¬ 


ner, were defined with reasonable cer¬ 
tainty, and court held that complaint 
stated a claim, on which relief could 
be granted, and never receded from 
such ruling, and held that there was 
a genuine issue of fact as to lack of 
an essential element of the cause of 
action, summary judgment dismiss¬ 
ing the suit was erroneous. 

U.S.—Hyman v. Regenstein, C.A.Fla , 
222 F.2d 545. 

Application for credits 

Where action against property and 
disbursing oificer for failing to ac¬ 
count for funds was based on vouch¬ 
ers actually submitted and defense 
that no funds were owed to govern¬ 
ment was interposed, fact that de¬ 
fense made no application for “cred¬ 
its’" before commencement of action 
would not entitle government to sum¬ 
mary judgment, on basis of general 
accounting office records, but defense 
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would be entitled to bring in evidence 
outside scope of records of general 
accounting office. 

U.S.—U S. V. Taylor, D.C.N.T., 132 F. 
Supp. 886. 

83. U.S—Irving Trust Co. v. Mc- 
Keever, D C.N.T., 2 F.R.D. 1. 

84. U.S.—Michel V. Meier, D.C.Pa, 
8 F.R.D. 464. 

85. U.S.—Irving Trust Co. v. Mc- 
Keever, D.C.N.Y., 2 F.R.D. 1. 

86. U.S—Shultz V. Manufacturers & 
Traders Trust Co., D.C.lsr.Y., 1 F.R. 
D. 451. 

87. U.S.—^U. S. V. MacMullen, C.A. 
N.Y., 262 F.2d 499. 

88 . U.S.—Person v. U. S., C.C.A.Ark. 
112 F.2d 1, certiorari denied 61 S.Ct. 
35, 311 U.S. 672, 85 L.Ed. 432. 

U. S. V. Wood. D.C.Mass., 61 F. 
Supp. 175. 
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Agricultural Adjustment Act is neither criminal 
nor quasi-criminal, but is strictly civil, so that the 
summary judgment procedure o£ the Federal Rules 
of Civil Procedure, 28 U.S.C.A,, is applicable.^^ It 
may be required that the motion for summary judg¬ 
ment be determined from the administrative record 
filed with the court.^® 

§ 1158. Anti-Trust Cases 

Summary judgment procedure is as applicable to ac¬ 
tions under the anti-trust laws as it is to any other type 
of action, legal or equitable. 


As a general rule, summary judgment procedure is 
as applicable to actions under the anti-trust laws as 
it is to any other type of action, legal or equitable,^! 
although it has been held that it is questionable 
whether the summary judgment Rule should be ap¬ 
plied in a treble damage action under the anti-trust 
laws, in an important case involving a substantial 
industry.92 In accordance with the general rule 
discussed supra § 1140, summary judgment may be 
granted in such cases where there is no genuine 
issue of fact for determination and the moving party 
is entitled to judgment as a matter of law.^3 Wheth- 


^Rnling* or order of Secretary 

(1) A motion for summary judgr- 
ment in favor of defendant in an ac¬ 
tion broug’ht to review a ruling’ made 
by the Secretary of Agriculture on 
a petition filed by plaintiff pursuant 
to the provisions of the Agricultural 
Marketing Agreement Act was grant¬ 
ed., where ruling was in accordance 
with law and there was no issue to be 
tried. 

U.S—M. H. Renken Dairy Co. v. 

Wickard, D.C N.Y., 45 P.Supp. 332. 

(2) In action to review and enjoin 
order of Secretary of Agriculture sus¬ 
pending registrations of market agen- 
cie.s, whether Secretary's findings are 
supported by substantial evidence is 
a "question of law" and not of fact, 
and could be presented by motion for 
summary judgment. 

U.S.—Midwest Farmers v. U. S., D.C. 

Minn., 64 F Supp. 91. 

Denial of exemption 

Where decision as to whether or¬ 
der of Secretary of Agriculture deny¬ 
ing exemption of milk-receiving sta¬ 
tions from Secretary's order, or as 
to modification of such order, was in 
accordance with law, depended on 
record before Secretary and not on 
a trial de novo, court could consider 
that record alone and could dispose 
of matter on motion for summary 
judgment. 

XT.S.—Wawa Dairy Farms v. Wickard, 

C.C.A.Pa., 149 F.2d 860. 

Issue not raised 

(1) In action to recover penalties 
for growing wheat in excess of farm 
marketing quotas, allegations of de¬ 
fendant that in as much as they con¬ 
sumed the wheat produced they were 
not engaged in commerce and that 
they had accepted no benefits under 
the act did not raise an issue of fact 
precluding summary judgment. 

U.S.—U. S. V. Stangland, C.A.Ind., 

242 F.2d 843. 

(2) In actions by United States on 
bonds given under Agricultural Ad¬ 
justment Act for payment of excess 
taxes on sales of cotton, where de¬ 
fendants had no real defense. 

U.S.—Hawthorne v. U. S., C.C.A.Tex., 

115 F.2d 805, 

(3) In action for mandatory in¬ 


junction compelling milk handler to 
pay sums alleged to be due from him 
under milk marketing order issued by 
Secretary of Agriculture, ■where there 
was nothing in aflidavits opposing 
Secretary's motion for summary 
judgment denying averments in affi¬ 
davits on behalf of Secretary that 
sums claimed in complaint were ow¬ 
ing by the handler, the affidavits were 
insufficient to preclude summary 
judgment. 

U.S.—Chapman v. U. S., C.C A Mo , 
139 F.2d 327. 

89. US—Miller v. U. S, C A.Ohio, 
242 F 2d 392, certiorari denied 78 
set. 48, 355 US. 833, 2 L Ed.2d 
44. 

90. U S —Midwest Farmers v. U. S., 
D.C.Minn., 04 F.Supp. 91. 

Wheat acreage allotment 

Where no application was made for 
leave to adduce additional evidence 
in action by wheat farmers against 
local review committee under the 
Agricultural Adjustment Act to ob¬ 
tain judicial review of farmers’ 1959 
wheat acreage allotment, and both 
sides moved for summary judgment, 
case was required to be determined 
by federal district court on original 
record of hearing before local review 
committee. 

U.S.—Moe V. Wesen, D.C.Mont., 172 F. 
Supp. 259. 

91. U S.—^U. S. V. Krasnov, D.C.Pa., 
143 F.Supp. 184, affirmed 78 S.Ct. 
34, 355 U S. 5, 2 L.Ed.2d 21, rehear¬ 
ing denied 78 S.Ct. 328, 365 U.S, 
908, 2 D.Ed.2d 262, affirmed Comfy 
Mfg. Co. V. U. S., 78 S.Ct. 38, 355 
U.S. 5, 2 L.Ed.2d 22, rehearing and 
modification denied 78 S.Ct. 328, 
355 US. 901, 2 D.Ed.2d 258, and 
affirmed Oppenheimer v. U. S,, 78 
S.Ct. 38, 355 U.S, 5, 2 L.Ed.2d 22. 

Discretion not involved 

Where government moved for sum¬ 
mary judgment in an action to have 
certain contractual provisions de¬ 
clared illegal as contravening Sher¬ 
man Anti-Trust Act, discretion was 
not involved in considering the facts 
and motion could be granted only to 
such extent as the law might warrant 
on the facts shown in record beyond 
genuine issue. 


U S.—U. S. V. Northern Pac. Py. Co , 
D.C.Wash., 142 F.Supp. 679, affirm¬ 
ed 78 S.Ct. 514, 356 U.S. 1, 2 LEd.2d 
545. 

92. U.S.—Life Music, Inc. v. Broad¬ 
cast Music, Inc., D.C.N.Y., 23 FH. 
D. 181. 

Special circumstances 

In government’s action to enjoin 
proposed merger between two of the 
largest steel companies in the Unit¬ 
ed States, government’s motion for 
summary judgment would be denied 
under the special circumstances in 
view of size of the industry, vast 
amount of factual materials to be 
analyzed and reviewed in reaching a 
decision, multitude of problems in the 
case, likely impact of a decision on 
iron and steel industry in particular 
and on economy of the country in 
general, and admitted significance of 
a ruling under Clayton Act in view 
of differing contentions as to its con¬ 
struction. 

U.S.—U. S. V. Bethlehem Steel Corp , 
D.C.N.Y., 157 F.Supp. 877. 

33, U.S.—U. S. V. U. S. Gypsum Co., 
App.D.a, 71 S.Ct. 160, 340 U.S. 76, 
95 L Ed. 657, motions denied 71 S. 
Ct. 289, 340 U.S. 909, 95 L Ed. 657. 

Syracuse Broadcasting Corp. v. 
Newhouse, CA.N.Y, 236 F.2d 522 
—Suckow Borax Mines Consol, v. 
Borax Consol., C.A.Cal., 185 F.2d 
196, certiorari denied 71 S.Ct. 506, 
340 U.S. 943, 95 L.Ed. 680, rehear¬ 
ing denied 71 S.Ct. 620, 341 U.S. 912, 
95 L.Ed. 1349. 

U. S. V. Logan Co., D.C.Pa., 147 F. 
Supp. 330—Brenner v. Texas Co., 
D.C.Cal., 140 P.Supp. 240—Peller v. 
International Boxing Club, D.C.UL, 
135 F.Supp. 942, affirmed, C.A., 227 
F.2d 593—^U. S. v. Celanese Corp. of 
America, D.C.N.Y., 91 F.Supp. 14. 

Rio Haven, Inc. v. National 
Screen Service Corp., D.C.Pa., 11 
F.R.D. 609. 

29*0 reason for denial 

In absence of triable Issue of fact, 
no reason exists for not granting a 
motion for summary judgment in 
anti-trust actions. 

U.S,—^U. S. V. General Instrument 
Corp., D.C.N.J,, 87 F.Supp. 157. 
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er the facts revealed in a suit under the anti-trust 
laws showed a violation of such laws is a pure ques¬ 
tion of law which a district court may decide on a 
motion for summary judgment.^^ 

In an action charging violation of the Anti-Trust 
Act, where plaintiff^s evidence would lead to no find¬ 
ing other than that there was no competition between 
defendant and the company whose assets defendant 
purchased for the alleged purpose of lessening or 
eliminating competition, defendant is entitled to sum¬ 
mary judgment.95 Likewise, the court may grant 
the government summary judgment in an anti-trust 
action where the complaint set forth a number of 
allegations, any one of which, standing alone, would 


warrant a finding that defendants had violated pro¬ 
visions of the Sherman Act, if all pleadings, affi¬ 
davits, and exhibits showed that there were no 
genuine issues of fact existing between the parties 
and that any dispute went only to the legal sig¬ 
nificance to be given to such fact.^® 

Summary judgment should not be granted in cases 
arising under the anti-trust laws if there is any 
doubt as to the existence of a genuine issue of fact.^*^ 
A motion for such judgment in an anti-trust case 
will be denied where genuine issues of fact are pres¬ 
ent or where the moving party is not entitled to 
judgment as a matter of law,^^ and this rule applies 
whether the motion is by plaintiff^^ in the proceed- 


Pre-trial admissions 

A jobbers’ action under the Clay¬ 
ton Act for treble damages for con¬ 
spiracy in restraint of trade, result¬ 
ing in increase of price of gasoline 
supplied to jobbers, is not for amount 
of overcharge, but is for a tort and 
unliquidated damages, and hence is 
not within “illegal exaction” theory 
applied in freight rate cases, so that 
summary judgment for defendants 
was required in view of pre-trial ad¬ 
missions that jobbers' margin of 
profit was not lessened because price 
increase was passed on to customers. 
U S.—Clark Oil Co. v. Phillips Petro¬ 
leum Co., C.C.A.Minn., 148 P.2d 680, 
certiorari denied 66 S.Ct. 42, 326 
U.S. 734, 90 L.Ed. 437. 

ITew suit not barred 

In suits against corporations and 
an individual for alleged violation of 
Clayton Act provisions which relate 
to interlocking directorates, where it 
appeared that individual had ceased 
to be director in competing corpora¬ 
tions, and government failed to estab¬ 
lish right to direction that individ¬ 
ual resign from directorship on all 
the corporations, defendants, who al¬ 
leged that issues raised by govern¬ 
ment’s demand for injunction were 
moot, were entitled to summary judg¬ 
ment which, however, would not bar 
new suit on any future violations. 
U.S.—XJ. S. V. W. T. Grant Co., D.C. 
K.T., 112 F.Supp. 336, affirmed 73 

S.Ct. 894, 345 U.S. 629, 97 L.Ed. 
1303. 

Affirmative defense to motion held in¬ 
sufficient 

U.S.—U. S. V. International Salt Co., 
E.C.N.T., 6 F.R.D. 302, affirmed 68 
S.Ct. 12, 332 U.S. 392, 92 L.Ed. 20. 
appeal dismissed 68 S.Ct. 26, 332 
U.S. 747, 92 L.Ed. 335. 

94. U.S.—Sandidge v. Rogers, D.C. 
Ind., 167 P.Supp. 553. 

95. U.S.—Beegle v. Thomson, C.C.A. 
Ill., 138 F.2d 875, certiorari denied 
Beegle v. Thompson, 64 S.Ct. 1143, 
322 U.S, 743, 88 L.Ed. 1576. 

96. U.S.—U. S. V. Krasnov, D.C.Pa., 
143 F.Supp. 184. affirmed 78 S.Ct. ^ 


34, 355 U.S. 5, 2 L.Ed 2d 21, rehear¬ 
ing denied 78 S.Ct. 328, 355 U.S. 
908, 2 LEd.2d 262, affirmed Comfy 
Mfg. Co. V. U. S., 78 S.Ct. 38, 355 
U.S. 6, 2 L Ed.2d 22, rehearing and 
modification denied 78 S.Ct. 328, 355 

U. S. 901, 2 L.Ed.2d 258, and affirmed 
Oppenheimer v. U. S., 78 S.Ct. 38, 
355 U.S. 6, 2 L.Ed.2d 22. 

97. U.S —Freedman v. Philadelphia 
Terminals Auction Co., D.C.Pa., 145 
P.Supp. 820. 

98. U.S.—U. S. V. Columbia Pictures 
Corp., D.C.N.Y., 169 F.Supp. 888— 
Strans Auto Sales Corp. v. World 
Wide Auto. Corp., D.C.N.T., 166 P. 
Supp. 313—^Austin Theatre, Inc. v. 
Warner Bros. Pictures, Inc., D.C.N. 

T., 139 F.Supp. 727—Braddick v. 
Federation of Shorthand Reporters, 
D.C.N.T., 115 PSupp. 550. 

Reliable Mach. Works v. Purtex 
Mach. Corp. of America, D.C.N.Y., 
11 F.R,D. 525. 

Nature of contract 
Whether exclusive distributor con¬ 
tract was a sales agreement which 
was in violation of anti-trust laws 
and in restraint of trade, and there¬ 
fore unenforceable, or an agency 
agreement, and therefore valid, would 
not be determined on motion for sum¬ 
mary judgment where record contain¬ 
ed facts pointing both ways. 

U.S.—Smith V. Onyx Oil & Chemical 
Co., D.C.Del., 106 F.Supp. 697. 
Release 

In anti-trust action by plaintiff to 
which the affirmative defense of a 
general release was pleaded by de¬ 
fendant, and plaintiff claimed fraud 
or mutual mistake in the execution of 
such release, issues were raised 
which could not be determined on a 
motion for summary judgment. 

U.S.—Michael Rose Productions, Inc. 

V. Loew's Inc., IST.Y., 143 F.Supp. 
606. 

Record not clear 

In suit by the United States against 
trade association composed of inde¬ 
pendent fire insurance agencies un¬ 
der the Sherman Anti-Trust Act to 
restrain allegedly illegal activities, 
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' wherein it was not clear, in the pres¬ 
ent state of the record, what effect, 
if any, certain rule of the association 
had on competition, motions of the 
United States and association for 
summary judgment would be over¬ 
ruled, and jurisdiction would be re¬ 
tained by federal district court as to 
such issue for determination on the 
merits. 

U.S.—U. S. V. Insurance Bd. of Cleve¬ 
land, D.C.Ohio, 144 F.Supp. 684. 
Question not determinable 

In action by tank car ov/ner against 
a competitor and railroad companies 
charging a conspiracy which resulted 
in a diminution of income to plaintiff 
derived from its rental of tank cars, 
question whether plaintiff's remedy 
was single damages under the Inter¬ 
state Commerce Act or triple dam¬ 
ages under the Sherman Act could 
not be determined until plaintiff had 
opportunity to present its evidence as 
to the participation of competing 
company in the scheme to drive plain¬ 
tiff out of business. 

U.S.—^Keith Ry. Equipment Co. v. 
Association of Am. Railroads, D.C. 
Ill., 64 F.Supp. 917. 

99. U.S.—Lawlor v. ISTational Screen 
Service Corp., C.A.Pa., 238 F.2d 59, 
vacated on other grounds 77 S.Ct. 
526, 352 U.S. 992, 1 L.Ed.2d 540— 
U. S. V. Northern Pac. Ry. Co., D.C. 
Wash., 142 P.Supp, 679, affirmed 78 
S Ct. 514, 356 U.S. 1, 2 L.Ed.2d 645 
—^U. S. V. McKesson & Robbins, 
Inc., D.C.N.Y., 122 F.Supp. 333. 
Cessation of practices 

In action by government to enjoin 
defendant from entering into and 
continuing to enforce contract in al¬ 
leged violation of the Sherman Act 
and Clayton Act, wherein defendant 
alleged that objectionable practice 
had ceased before action was com¬ 
menced, questions as to whether ces¬ 
sation was bona fide, whether it was 
in prophecy of action which was fil¬ 
ed, and whether there was dangerous 
probability of resumption of such 
activities, raised genuine issues of 
fact precluding summary judgment. 
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ing or whether the motion is by the defendant.^ 
Summary judgment procedure is not designed to 
eliminate a trial of contested issues going to the heart 
of the controversy presented in an anti-trust suit, by 
stamping a challenged agreement with an ‘‘illegal 
per se’’ label without first finding whether defend¬ 
ants were in fact competitors with reference to 
marketing of their products.^ 

§ 1159. Automobiles 

Summary judgment may be granted in cases involv¬ 
ing automobiles and injuries resulting therefrom where 
the requisite conditions for the grant of such a judg¬ 
ment are satisfied, that is, the absence of a genuine 
issue of fact, and the right of the moving party to judg¬ 
ment as a matter of law. 

In cases involving automobiles and injuries re¬ 
sulting therefrom, the court may, in a proper case, 
grant summary judgment to plaintiff^ or defendant^ 
where the requisite conditions for the grant of such 
a judgment are satisfied, that is, the absence of a 
genuine issue of fact, and the right of the moving 
party to judgment as a matter of law. Where ad- 
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judication in a guest’s action for injuries in an auto¬ 
mobile accident that the person in control of the 
automobile was not negligent was available to both 
driver of the automobile and the owner thereof as 
a bar to subsequent actions against them on the 
theory of estoppel or res judicata, and there was no 
dispute in the evidence as to the material facts, the 
driver s and owner’s motions for summary judgment 
should be granted.^ If the action of defendant’s 
counsel in denying every material allegation of the 
petition in an automobile guest’s action for injuries, 
although it was known that some paragraphs were 
not controverted, would have constituted violation 
of the Federal Rules of Civil Procedure if the an¬ 
swer had been filed in federal court, such rule did 
not obtain where the answer was filed in a state 
court, so that denial of defendant’s motion for sum¬ 
mary judgment after removal of the case to the 
federal court was not required.® 

On the other hand, the existence of a contested 
issue of fact bars the granting of summary judg¬ 
ment in automobile cases,as in an action to re- 


D.C.—TJ. S. V. standard Register Co., 
DC., 7 F.R.D. 287. 

Issues raised by denial 

In action for injunctive relief un¬ 
der the Clayton Act based on alleged 
unlawful conspiracy by owner and 
distributor of copyrighted comic 
strips, summary judgment in favor 
of plaintiff would be denied on ground 
that issues raised by denial of com¬ 
bination violating the Clayton and 
Sherman Acts, denial that combina¬ 
tion would effect unreasonable re¬ 
straint on interstate commerce, and 
denial that plaintiff would suffer ir¬ 
reparable injury, required trial on 
the merits. 

U.S.—Newark Evening News Pub. Co. 
V. King Features Syndicate, D.C N. 
X, 7 F.R.D. 645. 

Motion for partial STunmary judgment 
U.S.—^U. S. v. Bausch & Lomb Optical 
Co.. D.C.N.Y., Z F.R.D. 331. 

1. U S.—Nickelson v. Nestles Milk 
Products Corporation, C.C.A.Ala., 
107 F.2d 17. 

Leh V. General Petroleum Corp., 
D.C.Cal, 16t5 FSupp. 933—Beacon 
Fruit & Produce Co. v. H. Harris & 
Co., D.C.Mass., 152 F.Supp. 702— 
Walder v. Paramount Publix Corp., 
D.C.N.Y,, 132 F.Supp. 912~Masters, 
Inc. V. Sunbeam Corp., D.C.N.Y., 112 
F.Supp. 268—Southern Rendering 
Co. V. Standard Rendering Co., D. 
C.Ark., 112 FSupp. 103—U. S. v. 
American Optical Co., D.C.III., 97 
F.Supp. 71—Hoague-Sprague Corp. 
V. Bird & Son, D.C.Mass,, 91 F. 
Supp. 159—Allgair v. Glenmore 
Distilleries Co., D.C.N.Y., 91 F. 

Supp. 93—Greenleaf v. Brunswick- 


Balke-Collender Co., D.C.Pa., 79 F. 
Supp. 362. 

Herman Schwabe, Inc. v. United 
Shoe Machinery Corp, D.C NY., 23 
F R.D. 251—U. S. V. National Ass'n 
of Leather Glove Mfrs,, D C.N.Y., 
15 P.RD 285—Petnel v. American 
Tel. & Tel. Co, D.C N Y., 13 F.R.D. 
249—Electrical Fittings Corpora¬ 
tion V. Thomas & Betts Co., D.C.N. 
J, 3 F.R.D. 256. 

Denial of preliminary injunction 
In action under Sherman and Clay¬ 
ton Acts for treble damages and in¬ 
junction, existence of disputed factu¬ 
al issues which required denial of 
plaintiff’s motion for preliminary in¬ 
junction was sufficient to preclude 
the granting of defendant's motion 
for summary judgment. 

U.S.—Anderson-Friberg, Inc. v. Jus¬ 
tin R. Clary & Son, D.C.N.Y., 98 P. 
Supp. 75. 

Particular defenses 

In action to recover damages alleg¬ 
edly suffered by plaintiff when it sold 
out its common carrier franchise to 
defendants for an alleged inadequate 
sum on the ground that it was forced 
to do so by acts of defendants in vio¬ 
lation of the anti-trust laws, defend¬ 
ants were not entitled to summary 
judgment based upon estoppel, re¬ 
lease, waiver, accord and satisfaction 
or compromise and settlement. 

U.S.—Service Stages, Inc. v. Grey¬ 
hound Corp., D.C.Ga., 170 F.Supp. 
482. 

2. U.S,—^U. S. V. Columbia Pictures 

Corp., D.C.N.Y., 169 F.Supp. 888. | 

3. U.S.—McIntosh v. Chicago Exp., ; 
Inc., D.C.N.X, 154 F.Supp. 385. j 
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4. U.S.—Kowalewski v. City of 

Hastings, D.C.Minn., 112 FSupp. 
825. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566. 
Exemplary damages 

Complaints alleging common-law 
negligence and violation of reckless 
driving and right of way statutes, in 
wrongful death actions against truck 
owner based on alleged negligence of 
driver of truck, did not bring actions 
within exceptions to rule that willful 
or wanton negligence on part of serv¬ 
ant is not imputed to master, and 
that portion of defendant's motion 
for summary judgment relating to 
striking claims for exemplary dam¬ 
ages should be sustained. 

U.S.—^Earley v. Roadway Exp., D.C. 

Tenn., 106 F.Supp. 958. 

Defective affidavits 

Defendants’ motion for summary 
judgment in action for injuries aris¬ 
ing from automobile collision was 
granted where defendants’ affidavits 
showed that they were passengers for 
hire in automobile in which they were 
riding, and plaintiffs’ sole counter¬ 
affidavit contained only hearsay aver¬ 
ment that driver of such automobile 
had stated that he worked for defend¬ 
ants. 

U.S.—Seward v. Nissen, D.C.Del., 2 
F.R.D. 545. 

5. U.S.—^King V, Stuart Motor Co„ 
D.C.Ga, 52 F.Supp. 727. 

6- U.S.—King V. Stuart Motor Co., 
supra. 

7. U.S.—Emich Motors Corp. v. Gen¬ 
eral Motors Corp., C A.IIL, 229 F.2d 
714, 59 A.L.R.2d 169. 
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cover for injuries or damag'es resulting from opera¬ 
tion of a motor vehicle.^ In an action for dam¬ 
ages resulting from an automobile collision, whether 
defendant was negligent is almost invariably a ques¬ 
tion for the jury and only an extraordinary set of 
circumstances will justify summary judgment for 
defendant.^ 

§ 1160. Bankruptcy, Receivership, and Re- 
organization 

In appropriate circumstances, summary judgment 


may be granted In actions involving bankruptcy, re¬ 
ceivership, and reorganization. 

Summary judgment procedure ordinarily is ap¬ 
plicable in bankruptcy proceedings.So, in cases 
involving bankruptcy, receivership, and reorganiza¬ 
tion, a summary judgment may properly be awarded 
if it is established that there is no real issue of fact 
for determination at a trial, and that the moving 
party is entitled to judgment as a matter of law.^^ 
If only a question of law is involved in the contro¬ 
versy, the matter is one which may properly be pre- 


Trip lease 

In action for value of trailer, in 
which each plaintiff had an interest, 
and which was stolen while trailer, 
which was under trip lease between 
defendant and one plaintiff, was park¬ 
ed in defendant’s lot over week end 
for loading on Monday, disposition of 
issues whether defendant was bailee 
for mutual benefit of parties and, if 
so, whether loss was due to defend¬ 
ant’s failure to use ordinary care 
while trailer was in its control by 
grant of summary judgment for de¬ 
fendant was improper. 

U.S.—^Union Transfer Co. v. Riss & 
Co., C.AMo., 218 F.2d 553. 

8 . U.S —Miller v. Union Pac. R. Co., 
C AKan, 196 F 2d 333. 

Robert v. Hartford Acc. & Indem. 
Co., D.C.La., 115 F Supp. 728--Ear- 
ley V. Roadway Exp., D.C.Tenn., 106 
F.Supp. 958—Clemens v. U. S., D. 
C.Minn., 85 F.Supp. 463. 

Donaldson Transfer & Storage 
Co. V. U. S., D.C.Pa., 18 F.R.D. 303. 

Motion by plaintiff 

(1) In general. 

U.S.—Pickle V. Trimmel, D.C.Pa., 93 
FSupp. 823. 

P err era v. Smolowitz, D.C.N.T., 
12 F.R.D. 444. 

(2) Where issue of negligence in 
operation of defendant’s motor trans¬ 
port as proximate cause of collision 
with plaintiffs’ railroad train was 
joined on face of the pleadings, and 
depositions and affidavits tendered in 
connection with plaintiff’s motion for 
summary judgment did not overcome 
this issue, motion was properly de¬ 
nied. 

U.S.—Chicago, R. I. & P. R. Co. v. 
Consumers Co-op. Ass’n, C.A.Kan., 
180 F.2d 900, certiorari denied 71 

S.Ct. 42, 340 U.S. 813, 95 L.Ed. 598. 

(3) Even though passenger in his 
action against motorist for injuries 
which passenger who had been sleep¬ 
ing sustained when automobile over¬ 
turned was entitled to benefit of res 
ipsa loquitur doctrine where no other 
vehicle was involved in mishap, pas¬ 
senger was not entitled to summary 
judgment as to negligence but motor¬ 
ist was entitled to trial on defense 


that accident was caused by mechani¬ 
cal defect causing wheel to lock 
U.S.—Hartsell v. Hickman, D.C.Ark., 
148 F.Supp. 782. 

Motion by defendant 

(1) In general. 

U.S.—^Dulansky v. lowa-Illinois Gas 
& Elec. Co.. C.A.Iowa, 191 F.2d 881. 

Union Carbide Corp. v. Hicks 
Exp., Inc., D.C.DeL, 162 F.Supp. 612 
—Bellview v. U. S., D.C.Vt., 122 F. 
Supp. 97—Young v. Julian, D.C.DeL, 
97 F.Supp. 370—^Dockens v. La 
Caze, D.C.La., 78 F.Supp. 515—Gal- 
lahar v. George A. Rheman Co., D. 

C. Ga., 50 F.Supp. 655. 

Lane v. Greyhound Corp., D.C. 
Ky., 13 F.R.D. 178—Licht v. Canada 
Dry Ginger Ale, D.C.Ohio, 11 F.R. 

D. 547—Gaines v. Racenet, D.C.N. 

T., 11 F.R.D. Ill—-Heiberg v. Has- 
ler, D.C.N.T., 1 F.R.D. 735. 

(2) In suit for injuries sustained 
by automobile driver when defend¬ 
ant’s truck, approaching from the 
left, collided near center of four-lane 
highway with automobile making left 
turn onto highway, record presented 
genuine issues of fact as to whether 
automobile driver was negligent and 
whether truck driver could have 
avoided collision by exercise of ordi¬ 
nary care, which precluded summary 
judgment for defendants on their mo¬ 
tion to dismiss complaint for failure 
to state a claim on which relief could 
be granted. 

U.S.—^Williamson v. T. S. C. Motor 
Freight, C.A.La., 203 F.2d 257. 

(3) In action for death of pedes¬ 
trian, who was struck by defendant’s 
automobile while walking in defend¬ 
ant’s lane of traffic, and in same di¬ 
rection as defendant was traveling on 
clear, dry night, plaintiff could not 
successfully urge, in opposition to de¬ 
fendant’s motion for summary judg¬ 
ment, that all of facts surrounding 
case had not been developed, where 
it was his own failure to cross-exam¬ 
ine decedent’s companion, whose dep¬ 
osition had been taken, that was re¬ 
sponsible for any failure to elicit evi¬ 
dence in support of his contentions. 
U.S.—McLenaghan v. Billow, D.C.DeL, 

161 F.Supp. 835, affirmed, C.A., 260 
F.2d 360. 


(4) In action for damages arising 
out of collision of plaintiff’s tractor- 
trailer during blinding rainstorm at 
night with defendants’ unlighted 
trailer, standing more or less at 
right angles across both lanes of 
southbound lane of dual highway, 
whether, under Delaware law, driver 
of plaintiff's tractor-trailer was neg¬ 
ligent in operating vehicle at such 
speed and under such atmospheric 
conditions as not to be able to stop 
within range of headlights and 
whether such driver had last clear 
chance to avoid collision were ques¬ 
tions of fact precluding summary 
judgment for defendants. 

U.S.—^Union Carbide Corp. v. Hicks 
Exp., Inc., D.C.DeL, 162 F.Supp. 
612. 

(5) Law of France where automo¬ 
bile accident resulting in injury to 
defendant’s personal attendant oc¬ 
curred is a "question of fact" which 
will not be determined on defend¬ 
ant's motion for summary judgment. 
U.S.—Heiberg v. Hasler, D.C.N.T., 1 

F.R.D. 735. 

9. U.S.—Gaines v. Racenet, D.C.jNT. 
Y., 11 F.R.D. 111. 

Negligence actions generally see in¬ 
fra § 1181. 

10. U.S.—In re Yellow Transit 
Freight Lines, Inc., C.A.Ind., 20 7 
F.2d 602. 

11. U.S.—Beall v. Pinckney, C.C.A. 
Fla., 132 F.2d 924. 

Prior litigation 

Where action by trustee of subsid¬ 
iary railroad against parent railroad 
which had undergone reorganization 
under the Bankruptcy Act, attacking 
finality of reorganization on ground 
that it was a fraud on subsidiary, 
added nothing of substance to what 
had been before court in three previ¬ 
ous actions by subsidiary’s bondhold¬ 
ers, and trustee of subsidiary had full 
knowledge of that litigation and knew 
or should have known of alleged 
fraud charged in that litigation, par¬ 
ent corporation's motion for summary 
judgment would be granted. 

U.S.—^Duryee v. Erie R. Co., D.C.Ohio, 
91 F.Supp. 1009, affirmed, C.A., 191 
F.2d 855, certiorari denied 72 S.Ct. 
555, 342 U.S. 948, 96 L.Ed. 705. 
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sented by motion for summary judgment.^2 Xhe 
grant of a motion for summary judgment dismissing, 
as not having been filed in good faith, a petition for 
corporate reorganization is not error on the ground 
that an issue of fact is involved in that the parties 
were in disagreement as to the value of the property 
involved, where that was an immaterial issue.^^ 

Where the record conclusively shows that pay¬ 
ment by a debtor to an unsecured creditor consti¬ 
tuted a preferential payment and that, if no motion 
for summary judgment had been made and the case 
had been tried in the regular manner, a motion for a 
directed verdict in favor of plaintiff would have been 
necessary, the trustee in bankruptcy is entitled to 
summary judgment against the unsecured creditor.^^ 
If the complaint discloses that the cause of action 
asserted by bankrupt after he had been discharged 
was either barre^l by the applicable state statute 
of limitations or had passed to the trustee in bank¬ 


ruptcy and had not been abandoned by the trustee, 
defendant is entitled to summary judgment.^^ 

On the other hand, if it appears in such cases that 
there is a genuine issue of fact to be tried, or that 
a trial on the merits is otherwise necessary summary 
judgment will be denied and this is the rule 
where the pleadings raise an issue of fact for deter- 
mination.17 Matters depending on the credibility 
of witnesses should not be disposed of by summary 
judgment.is In an action by a reorganization 
trustee of a debtor corporation to recover money 
paid by the corporation to defendant which alleged¬ 
ly constituted an unlawful preference, facts as to 
the conditions and restrictions in granting of the 
loan, the debtor's financial condition, the imminence 
of insolvency and knowledge of the defendant must 
be developed on trial by testimony of the participants 
and will not be resolved definitively on unsworn 
memoranda on a motion for summary judgment.l^ 


12. Constimotioii of court orfler 
Where trustee of reorganized debt¬ 
or moved for summary judgment dis¬ 
allowing claims of respondents filed 
after entry of bar-order issued by 
court barring filing of unsecured 
claims after certain date and sole 
Question presented on hearing on 
trustee’s petition was proper con¬ 
struction of subsequent court order 
prescribing manner in which and fix¬ 
ing time within which claims of re¬ 
spondents should be filed, and proper 
construction of written order raised 
only a question of law, matter was 
one which could properly be present¬ 
ed by motion for summary judgment. 
U.S.—In re Norwalk Tire & Rubber 

Co., D.C.Conn., 93 F.Supp. S70. 

13. U.S.—Leas v. Courtney Co., C. 
A.’W.Ya., 261 F.2d 13. 

14. U.S.—Culhane v. Jackson Hard¬ 
ware Co., D.C.S.D., 25 F.Supp. 324. 

15. U.S —Constant v. Kulukundis, D. 
C.N.Y., 125 F.Supp. 305. 

16. U.S.—Jackson v, Flohr, C.A. 
Y’^ash., 227 F.2d 607, certiorari de¬ 
nied 76 S.Ct. 322, 350 U.S. 947, 100 
L.Bd. 826. 

U. S., for Use and Benefit of Kir¬ 
by V. John A. Johnson <& Sons, D.C. 
Tenn., Ill F.Supp. 785 —Murphy v. 
Bankers Commercial Corp., D.C.N. 
T., Ill F.Supp. 608. 

Burden of proof 

In bankruptcy trustee’s action to 
recover an alleged preference paid to 
defendant by bankrupt within four 
months of the filing of the petition, 
trustee was not entitled to summary 
judgment, where trustee had failed 
to meet his burden of proving that 
the bankrupt was insolvent at the 
time of transfer, that the effect of 
the transfer would enable defendant 
to obtain a greater percentage of his 


debt than any other creditor of the 
same class, and that defendant had 
reasonable cause to believe that the 
debtor was insolvent. 

U.S —Rosof v. Roth, D.C.N.T., 13 F.R. 
D. 443. 

Ifcecord not clear 

In action in federal district court 
by trustee in bankruptcy to recover 
certain payments made to defend¬ 
ants by clerk of state court, wherein 
defendants moved for summary judg¬ 
ment on ground that judgment of 
state court was conclusive on trus¬ 
tee under doctrine of collateral estop¬ 
pel by judgment, and it was left far 
from clear by record of state court 
action that issue of property rights 
in proceeds as between bankrupt and 
defendants was distinctly litigated 
and decided, motion for summary 
judgment would be denied. 

U.S.—Saper v. Long, D.C.N.T.. 121 F. 
Supp. 65. 

Informal admissions 

In suit to set aside as fraudulent 
and preferential, conveyance by bank¬ 
rupt of assets of business to three 
defendants, informal admissions of 
two defendants made in open court 
which justified summary judgment 
against them were not conclusive as 
to third defendant and, in absence of 
supporting affidavits, admissions, or 
depositions showing that there was 
no genuine issue as to his claim that 
he owned interest in the business un¬ 
der promise made long before the 
tranfer or the bankruptcy, summary 
judgment against third defendant 
was not justified, 

U.S.—Beall v. Pinckney, C.C.A.Fla.. 
132 F.2d 924. 

17. Answer or denial 

(1) In action to recover assets of 
a bankrupt transferred to defen<^ant 
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either while bankrupt was insolvent 
or which transfer made bankrupt in¬ 
solvent, where defendant denied some 
and admitted other allegations of fact 
in complaint, a factual dispute was 
presented and there was no basis 
for a summary judgment. 

U.S.—Shau V. Gaurdy, D.C.Ohio, 11 F. 
R.D. 145. 

(2) In action by bankruptcy trus¬ 
tee to be adjudged owner of house 
and lot which bankrupt purchased 
and caused to be conveyed to his wife, 
answer, alleging the property was 
purchased for a home and constitut¬ 
ed homestead, raised material issues 
of fact whose truth ought to be tried, 
to find whether there was fraudulent 
purpose to hinder creditor or good 
faith intention to provide homestead, 
and hence summary judgment for 
trustee was erroneous. 

U.S —Beall v. Pinckney, C.C.A.Fla., 
150 F.2d 467, 161 A.L.R. 1281. 

(3) Pleadings to effect that prior 
to adjudication that corporation was 
bankrupt, action was taken to trans¬ 
fer corporation’s common victualler’s 
license and all alcoholic licenses to 
corporation’s president, who answer¬ 
ed that transfer was in considera¬ 
tion of past-due wages, raised issue 
whether president had received great¬ 
er percentage of his debt than some 
other creditor of same class and pre¬ 
cluded summary judgment in action 
to have licenses transferred to trus¬ 
tee. 

U.S.—Landy v. Silverman, C.A.Mass., 
189 P.2d 80. 

18. U.S.—Murphy v. Bankers Com¬ 
mercial Corp., D.C.N.T., Ill F.Supp. 
608. 

19. U.S.—McGirl v. Sterling Nat. 
Bank & Trust Co. of New York, 
D.C.N.Y., 102 F.Supp. 1011. 
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The court will not dispose of an action by a trustee 
in bankruptcy to set aside as fraudulent as to credi¬ 
tors certain conveyances by the bankrupt to relatives 
on the transferees’ motion for summary judgment 
because of the impossibility of obtaining full dis¬ 
covery of such transactions and of presenting facts 
necessary to show the fraudulent character thereof 
without a triah^O Similarly, where a purchaser in 
bulk of a bankrupt’s assets admitted noncompliance 
with a state Bulk Sales Act, the trustee in bank¬ 
ruptcy nevertheless is not entitled to summary judg¬ 
ment, since evidence to be adduced on trial, touching 
the purchaser’s possible participation in fraud, if 
such was practiced, or his connivance therein, might 
have some bearing on the form of the decree and 
determine whether the purchaser should be held to be 
a receiver of assets purchased and accountable there¬ 
for to the bankrupt’s creditors in accordance with the 
Bulk Sales Act.^i 

§ 1161. Banks 

Motions for summary judgment are properly granted 
In cases Involving banks where there is no genuine 
issue as to any material fact requiring a trial. 

Motions for summary judgment are properly 
granted in cases involving banks where there is no 
genuine issue as to any material fact .22 So, where 
the receiver of a national bank prevailed in an ac¬ 
tion in the nature of a class suit by stockholders to 
enjoin collection of assessments levied against them, 
and subsequently the receiver brought actions to re¬ 


cover the assessments, the receiver is entitled to 
summary judgment as against defendants raising 
only the issues decided in the stockholders’ action, 
on the ground that there were no substantial issues 
requiring tnal.^S 

On the other hand, if in an action involving a bank 
an issue of fact is raised which must be disposed of 
on a trial, summary judgment will be denied. 
Where a bank in a multiple party case sought to 
foreclose a claimed lien on a trustor’s notes and 
deeds, and thereafter filed a disclaimer of interest 
as to the trustor, there is no such genuine issue of 
fact as to a lien as against the trustor as would 
preclude summary judgment.^S 

§ 1162. Bills and Notes 

Summary judgment may be granted in actions in¬ 
volving bills and notes where there is no real contro¬ 
versy as to the facts and the moving party is entitled to 
judgment as a matter of law. 

In actions involving bills and notes, summary 
judgment may be granted where there is no real 
controversy as to the facts and the moving party is 
entitled to judgment as a matter of law;26 and the 
right to such judgment is not barred by a defense 
which is without substance.27 Summary judgment 
may properly be entered in an action on a note even 
though a defense of forgery is raised, where there 
is no showing that a factual issue could be made on 
the point.^S In an action against the endorser on 
a note in which defendant did nothing more than 


20 . XJ.S.—Hummel v. Riordon, B.C. 
Ill., 56 F.Supp. 983. 

21. XJ.S.—Levin v. Brumberg’, D.ClSr. 

T., 42 F.Supp. 747. 

22. XJ.S.—MaePherson v. Schram, C. 
C.A.Fla., 112 F.2d 674. 

Federal Home Loan Bank of San 
Francisco v. Long Beach Federal 
Sav. & Loan Ass’n, D.C.Cal., 122 F. 
Supp. 401—Gross v. Federal Re¬ 
serve Bank of Cleveland, D.C.Ohio, 
29 F.Supp. 1005. 

23. XJ.S.—Loughman v. Braun, D.C. 
N.T., 43 F.Supp. 315. 

24. XJ.S.—Caribbean Cruise Lines, 
Inc. V. Swiss Credit Bank, New 
York Agency, D.C.N.T., 170 F.Supp. 
567—XJ. S. V. Continental-American 
Bank & Trust Co., D.C.La., 79 F. 
Supp. 450, affirmed, C.A., 175 F.2d 
271, certiorari denied 70 S.Ct. 146, 
338 XJ.S. 870, 94 L.Ed. 534—^Downey 
V. Banker, D.C.N.Y., 32 F.Supp. 874. 

Issue raised by answer 

In action by bank receiver to recov¬ 
er assessment against defendant as 
owner of shares of specified bank 
stock, averment in defendant’s an- 

S5B C.J.S.—36 


swer that to best of his knowledge 
and belief he was not owner of such 
shares was sufficient to raise a ma¬ 
terial issue of fact precluding sum¬ 
mary judgment for bank receiver. 
US.—Kent v. Hanlin, L.C.Pa., 35 F. 
Supp. 836. 

25. U.S.—Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass’n, D.C. 
Cal., 122 F.Supp. 401. 

26. U.S.—^Anderson v. U. S., C.A. 
Mass., 182 F.2d 296. 

Yokem v. Griffith, D.CN.J., 167 
F.Supp. 120—^U. S. V. King, D.C. 
Ark., 157 F.Supp. 39—U. S. v. War- 
shaw, D.C.N.Y., 61 F.Supp. 678— 

U. S. V. McCulloch, D.C.N.Y., 26 F. 
Supp. 7. 

Due dates of notes 

Where due dates expressly set out 
in notes sued on indicated that notes 
were not due at time suit was insti¬ 
tuted, and the only Question of fact 
was when the notes were due, finding 
that the due dates could not be al¬ 
tered by parol testimony left no ques¬ 
tion of fact remaining, and summary 
judgment was proper. | 
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U.S.—Hull V. Brandywine Fibre Prod¬ 
ucts Co., D.C.DeL, 121 F.Supp. 108. 
Bffect of agreement 

Where only substantial question 
raised by pleadings and affidavit was 
eifect of agreement between district 
attorney and maker of note extending 
time of payment, and legal effect of 
that agreement was decided adversely 
to endorsers, district court could 
properly grant motion of holder of 
note for summary judgment. 

U.S.—Government of Virgin Islands 

V. Gordon, C.A.Virgin Islands, 244 
F.2d 818. 

Illegal consideration 

In suit on notes given in connec¬ 
tion with purchase of certain ma¬ 
chines, where consideration was ille¬ 
gal because such machines were 
gambling devices under state law, de¬ 
fendant was entitled to summary 
judgment. 

U.S.—Williams Mfg. Co. v. Frock, C. 
A.Tex, 184 F.2d 307. 

27. U.S.—Anderson y. U. S., C.A. 
Mass., 182 F.2d 29 6. 

28. U.S.—City of Zephyrhills, Fla. v. 
R. E. Crummer & Co., C.A.Fla., 237 
F.2d 338. 
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attempt, by a demand for a jury, to defer the entry 
of a motion on undisputed facts, plaintiffs motion 
for a summary judgment is required to be granted.^^ 

If the party opposing a motion for summary judg¬ 
ment fails to show the existence of a genuine issue 
of fact as to the genuineness of the signatures on 
notes, entry of summary judgment for the holder is 
proper.Where plaintiffs complaint, in an action 
to recover on a note, was unverified, and plaintiff 
did not traverse defendant’s verified answer and 
sworn deposition, summary judgment may be en¬ 
tered for defendant.^^ 

The existence, however, of factual questions pre¬ 
cludes summary judgment in an action on a note.^^ 
Accordingly summary judgment has been denied in 
the case of fact questions raised with respect to the 
bar of the statute of limitations,^^ whether defendant 
executed the note sued on,^^ whether the transac¬ 
tion was induced by fraud,and whether the 
payee discharged certain endorsers from liability 
on the note.2® Where it is uncertain just what 
promises defendant made plaintiff who had retained 
defendant’s check accompanied by an account ren¬ 
dered and tendered in payment of all claims, defend¬ 
ant’s motion for summary judgment will be re- 

fused.37 

§ 1163. Bonds and Evidences of Indebtedness 

Summary judgment procedure is available in suits 
on bonds and evidences of Indebtedness. 


Summary judgment procedure is available in suits 
on contractor’s bonds^S and other indemnity bonds.^^ 
So, where the surety on a subcontractor’s bond par¬ 
ticipated in the contractor’s action against the sub¬ 
contractor for breach of the subcontract, a second 
trial of the same issues as between the contractor 
and surety should be avoided by granting the con¬ 
tractor’s motion for summary judgment.^o The 
surety on a bond who has been held liable there¬ 
under may be entitled to summary judgment in an 
action brought against individuals responsible for 
its loss.^i In an action on an injunction bond where 
plaintiff moved for summary judgment and for as¬ 
sessment of damages and there was a sufficient show¬ 
ing made by plaintiff to require an assessment of 
damages, the surety company issuing the bond may 
not urge as a ground for defeating the motion that 
there was no showing that plaintiff sustained any 
damage.^ 2 

On the other hand, if issues of fact are raised in 
actions involving indemnity bonds, summary judg¬ 
ment will not be granted.^^ In an action against a 
surety by the obligee on a contractor’s bond, issues 
of fact as to whether the surety is estopped to defend 
on the basis of a breach by the obligee precludes the 
granting of summary judgment to the surety.^^ The 
federal government is not entitled to summary judg¬ 
ment in an action on a bond, the terms of which 
were allegedly violated by the principal, where de¬ 
fendants were not able to submit affidavits to con¬ 
trovert statements contained in the government’s 


29. U.S.—Kohen v. H. S. Crocker 
Co., CAFla., 260 F.2d 790. 

30. U.S.—City of Zephyrhills, Fla. 
V. R. E. Crummer & Co., C.APla,, 
237 F.2d 338. 

31. U.S—^General Beverag’es, Inc. v. 
Rogers, C.A.Okl., 216 F.2d 413. 

32. U.S—Camilla Cotton Oil Co. v. 
Spencer Kellogg & Sons, Inc., C.A. 
Ga., 257 F.2d 162. 

U. S. V. Costa, r>.C.Pa., 105 F. 
Supp. 599—Kliaguine v. Jerome, D. 
C N.Y., 91 F.Supp. 809—Alrnpa Cor¬ 
poration V. Myers, D.C.Del., 55 F. 
Supp. 936—Tractor & Equipment 
Corporation v. Chain Belt Co,, D.C. 
N.Y., 50 F.Supp. 1001. 

Inde'btedJiess 

In action on demand note, where 
defendant did not concede that he 
owed plaintiff, whether indebtedness 
existed was an issue for jury, and 
question would not be resolved on 
plaintiff’s motion for summary judg¬ 
ment. 

U.S—Kliaguine v. Jerome, D.C.N.Y., 
87 F.Supp. 629. 

Absence of supporting* affidavits 

Where material fact in controversy, 
in action to recover balance allegedly 


due on note executed by defendants, 
was whether holder of note, who as¬ 
signed It to plaintiff, was holder in 
due course, and it was alleged in an¬ 
swer that note was negotiated and 
transferred to plaintiff after maturity 
and that plaintiff was not a holder 
in due course, and no supporting affi¬ 
davits were filed by either party, 
court erred in sustaining plaintiff’s 
motion for summary judgment. 
U.S.—Schaffer v. U. S., C.A.Ohio, 216 
F.2d 330. 

33. U.S.—Woerter v. Rosenthal, D.C. 
Cal., 2 F.R.D. 538. 

34. U.S.—U. S. V. Mazur, D.C.^T.Y., 1 
F.RD. 630. 

35. U.S,—U. S. V. Gill, D.C.Pa., 156 
F Supp. 955. 

36. U.S.—^Federal Deposit Ins. Cor¬ 
poration V. 445 Bedford Road Cor¬ 
poration, D.C.N.T., 46 F.Supp, 117. 

37. U.S.—Tractor & Equipment Cor¬ 
poration V. Chain Belt Co., D.C.N. 
Y., 50 F.Supp. 1001. 

38. U.S.—U. S. for Use of Kolton v. 
Halpern, C.A.N.J., 260 F.2d 590. 

39. Xiimitatiou of recovery 

In action against guardian and his 
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surety for guardian’s alleged defalca¬ 
tions, where plaintiffs could not re¬ 
cover a summary judgment against 
surety only, in excess of bond on the¬ 
ory that by exercising joint control of 
funds in hands of guardian, surety 
became a joint tort-feasor and guard¬ 
ian de son tort, summary judgment 
would be prevented for that portion 
of their claim in excess of penal 
amount of bond, for amount of bond 
itself or for interest on what was due 
under bond. 

U S.—^Wilbur V. Ford, D.C.Mass., 89 
F Supp, 407. 

40. U.S.—Herzog v. DesLauners 
Steel Mould Co., D.C.Pa., 46 F.Supp. 
211 . 

41. U.S.—American Sur. Co. of N. Y. 
V. Pazel, D.C.Iowa, 20 F.R.D. 110. 

42. U.S.—^Future Fashions v. Amer¬ 
ican Sur. Co. of N. Y., D.C.N.Y., 58 
F.Supp. 36. 

43. U.S.—^U. S. V. Manufacturers 
Cas. Ins. Co., D.C.N.Y., 158 F.Supp. 
319. 

U. S., to Use of Nourse, v. Light, 
D.C.Pa., 3 F.R.D. 3. 

44. U.S.—Gilmore v. Royal Indem. 
Co., C.A.Ga., 240 F.2d 101, 
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moving affidavits, and it appeared that the case 
would be reached for trial within a short time, since 
in the interests of justice, the surety should be given 
an opportunity to cross-examine adverse witnesses.^^ 

Where the pleadings, affidavits, and admissions 
show that no issue of fact remains to be determined, 
the court may decide the questions of law and enter 
summary judgment in an action involving an instru¬ 
ment issued as evidence of an indebtedness but 
a motion for summary judgment in such an action 
will be denied where a crucial question of fact is 
posed which is not without substantial dispute.'*'^ 

§ 1164. Brokers 

Summary judgment may be granted in actions in¬ 
volving brokers and claims to commissions if the right 
to judgment may be adjudicated as a matter of law on 
uncontroverted facts. 

In actions involving brokers and claims for com¬ 
missions, summary judgment may be granted under 
Federal Rules of Civil Procedure, Rule 56, 28 U. 
S.C.A., if there is no substantial dispute as to the 
facts, and one party is entitled to judgment as a 
matter of law.^s On the other hand, in an action 
by a broker for commissions, summary judgment will 
not be granted if it appears that there is an issue 
of fact which must be determined at a trial,^^ such 
as an issue with respect to whether the alleged 


prospective purchaser was financially ready, willing, 
and able to purchase on the vendor’s terms, or 
whether the broker was the procuring cause of the 
purchase of realty in question by defendant. 
Where the contract with the broker is ambiguous, 
the intent of the parties in executing it is a genuine 
issue of material fact not to be determined on 
motion for summary judgment. 

Defendant may not be awarded summary judg¬ 
ment in litigation involving the rights and liabilities 
of brokers if it appears from the record before the 
court that he is not entitled to judgment as a matter 
of law on the defense asserted by him.°^ Accord¬ 
ingly, a party sued for commissions may not be 
granted summary judgment if it could not be said as 
a matter of law that the broker had failed to produce 
a buyer ready, able, and willing to purchase prop¬ 
erty on defendant’s terms.^^ 

§ 1165. Carriers 

General principles as to the conditions under which 
summary judgment will be granted apply in actions by 
or against carriers. 

Generally in actions by or against carriers, the 
rule, discussed supra § 1140, that summary judgment 
will be granted only when there is no genuine issue 
of fact to be determined and where the moving party 
is entitled to judgment as a matter of law applies. 


45. U.S.—S. V. Gotham Pharmacal 
Corporation, D.CN.Y., 1 P.RD. 744. 

46. U.S.—Port of Palm Beach Dist. 
V. Goethals, C.C.A.Fla., 104 P.2d 706. 

McGrath v. Cities Service Co., D. 
C.N.T., 93 F.Supp. 408, reversed on 
other grounds, C.A., 189 F.2d 744, 
affirmed 72 S.Ct. 334, 342 U.S. 330, 
96 L.Ed. 359. 

Applicable foreign law 

In action by assignee of interest 
coupons issued by City of Budapest 
to recover on coupons against Nation¬ 
al Bank of Hungary, and Hungarian 
cash office for foreign credits, where 
there was no dispute about terms of 
applicable Hungarian moratorium 
statutes and affidavits of defendants’ 
experts interpreting the statutes 
were not controverted, there was no 
issue of fact with respect to applica¬ 
ble foreign law which would pre¬ 
clude defendants from obtaining sum¬ 
mary judgment. 

U.S.—Egyes v. Magyar Nemzeti 
Bank, D.C.N.T., 71 F.Supp. 560, af¬ 
firmed, C.C.A., 165 F.2d 539. 
Derivative class action 

Where holder of hotel company's 
bonds brought action in form of de¬ 
rivative class action to enjoin com¬ 
pletion of sale of hotel property, but 
no other bondholders intervened and 
individual plaintiff had sold all in¬ 
terest in securities, court would after 


passage of nearly six years grant 
hotel company's motion for summary 
judgment. 

U.S.—Giesecke v. Pittsburgh Hotels, 
D.C.Pa, 82 F.Supp. 64, affirmed, C. 
A., 180 P.2d 65. 

47. U.S.—^National Sur. Corp. v. 
First Nat. Bank in Ind,, D.C.Pa., 106 
F.Supp. 302, 

48. U.S.—^Veatch v. Standard Oil Co. 
of California, D C.N.T., 449 F Supp. 
45, affirmed, C.C.A., 134 F 2d 173. 

49. U.S.—Realty Inv. Co. v. Armco 
Steel Corp., C.A.Mo., 255 F.2d 323. 

Circelli v. Braunstein, D.C.Del., 
165 F.Supp. 168—Glick v. Empire 
Box Corp., D.C.N.T., 142 F.Supp. 
761. 

Necessity of license 

In action to recover from corporate 
defendant for services as a ‘ffinder” 
of cement company subsequently pur¬ 
chased by corporation which denied 
a liability on ground that plaintiff 
was not licensed as a broker, deposi¬ 
tions and pleadings on which motion 
for summary judgment was based, 
presented issue of fact as to wheth¬ 
er plaintiff was to negotiate contract 
for purchase of cement company in 
which case a broker's license was 
necessary or was merely to procure 
cement company as a “finder” who 
was not required to be a licensed bro¬ 
ker. 


U.S.—Bittner v. American-Marietta 
Co, D.CIll., 162 F.Supp. 4S6. 
Proof of contract 

In action to recover commissions 
under an alleged cobrokerage agree¬ 
ment, where defendants filed motion 
for summary judgment and motion 
to dismiss, whether plaintiff could 
prove his alleged contract was not 
material, and it was sufficient a.s 
against the motions, that his allega¬ 
tions, if proved, would entitle him to 
recover from defendants. 

D.C.—Snyder v. Hillegeist, 246 F.2d 
649, 100 U.S.App.D.C. 368. 

50. U.S.—Gottlieb v. Isenman, C.A. 
Mass, 215 F.2d 184. 

51. U.S.—Realty Inv. Co. v. Armco 
Steel Corp., C.A.Mo., 255 P.2d 323. 

52. U.S —Severson v. Fleck, C.A.N. 
D., 251 F.2d 920. 

53. US.—Green v. Turkish, D.C.N. 
T., 158 F.Supp. 195. 

54- U.S.—Circelli v. Braunstein, D. 
C.Del., 165 F.Supp. 168. 

55. U.S.—Mitchell v. Union Pac. R. 

Co., C.A.Cal., 242 F.2d 598. 

Great Northern Ry. Co. v. Com¬ 
modity Credit Corp., D.C.Minn., 164 
F.Supp. 442—Atchison, T. & S. F. 
Ry. Co. v. City of Chicago, D.C Ill., 
136 F.Supp. 476, reversed on other 
grounds, C.A., 240 F.2d 930, affirmed 
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The right to summary judgment has been adjudicat¬ 
ed in an action involving the validity of govern¬ 
mental regulations of carriers,an action by one 
railroad company against another to recover for 
damage sustained in a train collision,and in an 
action against a carrier to recover for loss of, or 
damage to, property,^S or injuries to person.In 
an action for injuries sustained by a passenger, 
with the defense of bar by contractual provision 
limiting the carrier's liability to suits commenced 


within one year, where plaintiff refused to admit 
or deny that the ticket containing the contractual 
limitations was the one issued to him, the refusal 
to take one position or another did not create a 
triable issue of fact precluding summary judgment.^0 

The existence or nonexistence of a factual dispute 
also determines the right to summary judgment in 
actions involving rates, fares, and charges of car- 
riers.^l An action involving rates which presents 


78 set. 1063, 357 U.S. 77, 2 L Ed.2d 
1174. 

Tracks in. street 

In action by fee owner for damages 
resulting- from railroad company’s 
construction of tracks in street, 
where railroad company alleged that 
consent to construct tracks had been 
obtained from owner’s agents, and 
owner denied such agents’ authority, 
a substantial issue of fact was raised 
precluding summary judgment. 

U.S.—Smith V. Seaboard Air Line R. 
Co., C.A.Fla., 215 F.2d 365. 

56. Motion properly granted. 

D.C.—^American Air Transport v. Civ¬ 
il Aeronautics Bd., DC., 98 FSupp. 
660, certificate dismissed 73 S Ct. 2, 
344 U S. 4, 97 L.Ed. 4, and cause 
remanded on other grounds 201 F. 
2d 189, 91 U.S.App.D.C. 318. 

57. Wanton negligence 

Where issue m action by one rail¬ 
road company against another to re¬ 
cover, under detour agreement, for 
damage sustained in train collision, 
was whether home company had been 
guilty of wanton negligence, issue in 
view of its nature, could not be dis¬ 
posed of by summary judgment. 

U.S.—Alabama Great Southern R. Co. 
V. Louisville & N. R. Co., C.A.Ala., 
224 F.2d 1, 50 A.L.R. 1302. 

58. Motion properly granted 

(1) In general- 

U.S.—Goldberger v. MePeak, D.C.Pa., 
60 F.Supp. 498. 

(2) In action for nondelivery of 
two shipments of cigars, carrier was 
not entitled to a summary judgment 
in its cross action against insurance 
company or against its insurance 
broker, nor was insurance broker en¬ 
titled to summary judgment against 
carrier because of the existence of is¬ 
sues concerning the true authority of 
insurance broker and what actually 
transpired in the dealings concerning 
the insurance. 

U.S.—Bayuk Cigars v. Moshassuck 
Transp. Co., D.C.N.Y., 105 F.Supp. 
511. 

(3) In action against railroad 
company for alleged misdelivery of 
household goods transported under 
straight bill of lading issued by de¬ 
fendant and in which plaintiff was 
named as consignor and consignee, 
allegation in affidavit submitted in 


opposition to defendant’s motion for 
summary judgment, that plaintiff’s 
contract with defendant called for 
shipment of goods to specified place 
in foreign country rather than to 
place in United States to which de¬ 
fendant delivered the goods, do not 
pose a genuine issue of material fact 
and was insufficient to prevent award 
of summary judgment. 

U S.—Brooks v. Pennsylvania R. Co., 
G.A.N.Y., 187 F.2d 869, certiorari 
denied 72 S.Ct. 62, 342 U.S. 837, 96 
L.Ed. 633. 

Motion properly denied 

(1) In general. 

U.S.—Producers Creamery Co. of Ca- 
bool, Mo. v. St. Louis-San Francis¬ 
co By. Co., D C.Mo., 81 F.Supp. 
208. 

(2) In action against contract mo- 
! tor carrier for loss of goods ship¬ 
ped in a truck which the carrier 
claimed had been highjacked, record 
disclosed a substantial fact issue as 
to carrier’s negligence in connec¬ 
tion with the highjacking, preclud¬ 
ing summary judgment. 

U.S.—^Aetna Ins. Co. v. Cooper Wells 
& Co., C.A.Mich., 234 F.2d 342. 

(3) In action against railroad com¬ 
pany and others for death of plain¬ 
tiff’s dog due to railroad company’s 
carelessness in shipping dog, evi¬ 
dence on issue whether plaintiff’s 
wife was acting as plaintiffs agent 
when she signed plaintiff’s name to 
valuation slip pertaining to dog was 
sufficient to preclude entry of sum¬ 
mary judgment for plaintiff in 
amount stated on valuation slip. 

U.S.—^Mitchell V. Union Pac, R. Co., 

C.A.Cal., 242 P.2d 598. 

Applicability of summary judgment 
procedure in negligence actions 
generally see infra § 1181. 

50. Motion properly granted 
D.C.—Algar v. Yellow Cab Co. of D. 
C., 255 F.2d 538, 103 U.S.App.D.C. 
129. 

Motion properly denied, or improperly 
granted 

(1) In general. 

U.S.—Jacob v. Pennsylvania R. R., 

C. A.Ohio, 203 F.2d 290, 36 A,L.R. 
2d 1406. 

McCaffrey v. Cunard S. S. Co., 

D. C.N'.Y., 139 F.Supp. 472. 

(2) In action by employee of in- 
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terstate bus carrier for injuries suf¬ 
fered by him and his wife while rid¬ 
ing as passengers on interstate pass¬ 
es issued pursuant to employment 
contract, allegations of complaint 
that carrier’s want of care raised 
presumption of conscious indifference 
to consequences, and also guilt of 
gross and wanton negligence, were 
sufficiently specific to raise material 
issue of fact as to whether carrier 
was willfully, wantonly, or grossly 
negligent for which carrier could not 
relieve himself of liability, thus pre¬ 
cluding summary judgment even 
though passes of employee and his 
wife were gratuitous. 

U.S.—Martin v. Greyhound Corp., C. 
A.Tenn., 227 P.2d 501, certiorari 
denied 76 S.Ct. 657, 350 U.S. 1013, 
100 L.Ed. 873. 

(3) Where plaintiff alleged that 
his decedent, a young boy, was a 
paid passenger on defendant's train, 
that it was thereafter discovered 
that boy ■ was missing from train, 
that thereafter the crushed and man¬ 
gled body of boy was found near 
railroad track, that defendant’s train 
and all equipment and appliances 
were exclusively controlled and man¬ 
aged by defendant and its employees, 
that exact cause and manner of death 
of boy was unknown to plaintiff and 
that boy’s death was caused by neg¬ 
ligence of defendant and its em¬ 
ployees, and defendant made no ex¬ 
planation and nothing was shown as 
to method of operating train nor as 
to any circumstances which might 
shed light on accident, granting de¬ 
fendant's motion for summary judg¬ 
ment was reversible error. 

U.S.—Estepp V. Norfolk & W. Ry. 
Co., C.A.Ky., 192 F.2d 889. 

60. U.S.—^Lewitsky v. Matson Nav. 
Co., D.C-N.Y., 134 F.Supp. 441. 

61. U.S.—^Mazzeo & Sons Exp. v. 
William M. Perry, Inc., D.C.N.Y., 
143 F.Supp. 156. 

Motion properly granted 

(1) In general. 

U.S,—^Northern Pac. Ry. Co. v. As¬ 
sociated General Contractors of K. 
D., D.C.N.D., 152 F.Supp. 126. 

(2) In carrier’s action against 
shipper for freight charges for trans¬ 
porting a shipment, storage charges, 
and costs of sale, less amount re- 
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only issues of law may properly be determined on 
motion for summary judg-ment,^^ where a com¬ 
plaint involving allegedly unreasonable rates charged 
by a common carrier fails to state a cause of action, 
defendant’s motion for summary judgment should be 
granted.^^ However, in an action to recover a 
freight undercharge, summary judgment procedure 
may not be utilized to dispose of issues involving 
the construction of the applicable tariff, where such 
tariff referred to another tariff and the latter one 
was not on file.^^ 

§ 1166. Contracts in General 

Summary judgment procedure is appropriate in con¬ 
tract cases generally, and a motion for such judgment 
may be employed to procure the interpretation of the 
language of an unambiguous contract, but where a con¬ 
tract is ambiguous, and evidence is required to aid in 


its construction, a trial is necessary and summary judg¬ 
ment should be denied. 

Summary judgment procedure provided for by 
Federal Rules of Civil Procedure, Rule 56, 28 U.S.C. 
A., is appropriate in contract cases generally, and 
such a judgment may be rendered where there 
is no controverted issue of fact and one party is en¬ 
titled to judgment as a matter of law.^^ So, defend¬ 
ant is entitled to summary judgment in an action for 
a declaration as to his liability under an alleged con¬ 
tract, where under the undisputed facts defendant 
would not be liable regardless of the finding on a 
disputed factual question as to the terms of the 
contract.^^ Where the only question raised in an 
action to enforce obligations under a contract is 
that conditions precedent to such obligation exist, 
the issue is a purely legal one, and summary judg¬ 
ment procedure is authorized.On the other hand, 


ceived on sale, carrier’s motion for 
summary judgment would be granted 
where there was no genuine issue as 
to any material fact to be tried or 
determined. 

U.S.—LiOwden v. McAndrews, D.C. 

Minn., 2 F.R.D. 36. 

(3) In railroad company’s action 
for demurrage charges, where mat¬ 
ter was submitted on pleadings, af¬ 
fidavits, and documentary evidence, 
and proof offered by plaintiff was 
conclusive, and defendant merely de¬ 
nied liability, plaintiff was entitled 
to summary j'udgment, 

U.S.—^Norton v. N. B. Fairclough, 

Inc., D.C.NJ., 72 F.Supp. 308. 

(4) In actions against railroad 
company for excessive freight 
charges paid, undisputed fact that 
charges were on actual weight of 
lumber shipped, rather than mini¬ 
mum weight basis, on which plain¬ 
tiff contended that he was entitled 
to make shipments, and tariff provi¬ 
sions that charges should be as¬ 
sessed on weights obtained and that 
notations on waybills of minimum 
weights applicable authorized use of 
minimum weight basis, unless actu¬ 
al weights were greater, entitled de¬ 
fendant to summary judgment. 

U.S —S. Patti Const. Co. v. Union 

Pac. R. Co., D.C.Mo., 7 F.R.D. 594. 

Motion properly denied 

(1) In general. 

U.S.—Brooklyn & Richmond Ferry 

Co. V. U. S., C.C.A.N.Y., 167 F.2d 

330. 

(2) In carrier’s suit to recover 
unpaid demurrage charges, where 
carrier’s motion for summary j'udg¬ 
ment was supported by affidavits, 
documents, and records but defend¬ 
ant with equally effective affidavits 
supported an answer stating a good 
defense, motion for summary judg¬ 
ment could not be granted. 


U.S.—^Norton v. Shotmeyer, D.C.N.J., 
72 F.Supp 188. 

(3) In action by trustee of rail¬ 
road company to recover unpaid de¬ 
murrage charges and interest, where 
liability for demurrage was incur¬ 
red after charter and powers of cor¬ 
poration with which railroad compa¬ 
ny had made an average agreement 
for determining demurrage were re¬ 
voked by executive proclamation, 
whether officers and directors had 
continued to hold themselves out as 
the corporation, taking benefits in¬ 
cident to such continued relationship, 
was determinable only on hearing 
and not on motion for summary 
j’udgment. 

U.S.—Norton v. Supreme Fuel Sales 
Co., D.C.N.J., 72 F.Supp. 287. 

62. D.C.—Marine Transport Lines, 
Inc. V. U. S., DC., 173 F.2d 326. 

63. U.S.—Mondakota Gas Co. v. 
Montana-Dakota Utilities Co., D. 
C.Mont, 103 F.Supp. 666, appeal 
dismissed, C.A,, 194 F.2d 705, certio¬ 
rari denied 73 S.Ct. 28, 344 U.S. 827, 
97 L.Ed. 643, rehearing denied 75 
S.Ct. 878, 349 U.S. 969, 99 L.Ed. 
1290. 

64. U.S.—Great Northern By. Co. v. 
Commodity Credit Corp., D.C.Minn., 
164 F.Supp. 442. 

65. U.S.—^Madeirense Do Brasil S/A 
V. Stulman-Emrick Lumber Co., C. 

C. A.N.T., 147 F,2d 399, certiorari 
denied 65 S.Ct. 1201, 325 U.S. 861, 
89 L.Ed. 1982—Bushwick-Decatur 
Motors V. Ford Motor Go., C.C.A. 
N.T., 116 F.2d 675. 

Investors Diversified Services, 
Inc. V. Barnes, D.C.Mass., 163 F. 
Supp. 878—^Volunteer Elec. Co-op. 
V. Tennessee Val. Authority, D.C. 
Tenn., 139 F.Supp. 22—Lewis v. 
Clarence Coal Min. Co., D.C.Pa., 
130 F.Supp, 909—Johnsons Ware¬ 
houses V. Yangtze Trading Corp., 

D. C.N.Y., 100 F.Supp. 107. 
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D C.—Silverman v. Osborne Register 
Co., 155 F.2d 879, 81 U.S.App.D.C. 
163, certiorari denied 67 S.Ct 126, 
329 U.S. 765, 91 L Ed. 659—Bat¬ 
tista V. Horton, Myers & Raymond, 
128 F.2d 29, 76 U S App.D.C. 1— 
Fletcher v. Krise, 120 F.2d 809, 73 
App.D.C. 266, certiorari denied 62 
S.Ct. 88, 314 US. 60S, 86 L.Ed. 
489. 

Admission 

In action for seller’s breach of 
contract for sale of lumber, state¬ 
ment in letter by seller written at 
about the time of breach, that seller’s 
f. 0 . b. price was on basis of a speci¬ 
fied value, was an “admission” which 
warranted summary judgment, es¬ 
pecially when motion was heard on 
extensive reargument in which seller 
did not attack such figures. 

U.S.—Madeirense Do Brasil S/A v. 
Stulmsin-Emrick Lumber Co., C.C. 
A.N.Y., 147 F.2d 399, certiorari de¬ 
nied 65 S.Ct. 1201, 325 U.S. 861, 89 
L Ed. 1982. 

Befense 

Defense of a contractual time limi¬ 
tation may be given effect by sum¬ 
mary judgment motion where it can 
be established by indisputable proof. 
U.S.—Elliott-McGowan Productions 

V. Republic Productions, Inc., D.C. 
N.Y., 145 F.Supp. 48. 

Invalidity 

Where pleadings and depositions 
show without genuine issue of fact 
that a contract sued on is contrary 
to public policy and void, entry of 
summary judgment for defendant is 
proper. 

U.S.—Cameron v. Vancouver Ply¬ 
wood Corp., C.A.Or., 266 P.2d 535. 

66. U.S.—Durfee & Canning v. So- 
cony-Vacuum Oil Co., D.C.Mass., 
91 F.Supp. 819. 

67. U.S.—Morr v. U. S., C,A.Ohio, 
243 F.2d 913. 
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summary judgment will be denied in such cases 
where issues of fact are raised for determination at 
trial, and there is no right to such judgment as a 
matter of law.^^ 

In an action for breach of contract, where the 
complaint sufficiently raises the issue of the existence 
of the contract, plaintiff is entitled to have that issue 
tried in the ordinary manner as an issue of fact, 
and summary judgment may not be granted to de¬ 
fendant;^^ but where the allegations of the com¬ 
plaint and other documents fail to make an issue for 
the jury with respect to existence of the alleged con¬ 
tract, summary judgment is properly granted.'^® An 
action for breach of contract allegedly entered into 
by defendant’s attorney may not be decided on mo¬ 
tion for summary judgment where, inter alia, it is 
disputed whether the attorney had power to bind 
defendant.'^! In an action against a corporation for 
breach of contract for the sale of property, sum¬ 
mary judgment may be entered for defendant only 
if it clearly appears from the pleadings and support¬ 
ing affidavits that a special stockholders’ meeting 
purporting to authorize the sale was not legally 
called or that no binding contract was executed.*^- 


In contract cases, issues of fact raised by the 
pleadings or papers relating to rescission or can¬ 
cellation,'^3 or waiver,may preclude the granting 
of summary judgment. So, where the affidavits dis¬ 
close an issue of fact as to the effectiveness of a 
termination agreement relied on by defendant in an 
action for breach of contract, a motion by defendant 
for summary judgment based on such termination of 
the contract will be denied.Where, if defendant 
were to succeed on his counterclaim, which was 
for reformation of a contract between him and plain¬ 
tiff, reformation would extend to all operations un¬ 
der the contract as reformed, plaintiff would not be 
entitled to summary judgment on his claims so 
long as the reformation issue remained undeter¬ 
mined.'^^ If plaintiff files an affidavit denying a 
prior agreement between the parties and alleging 
that the pleaded agreement was the only one made 
and seeks a summary judgment thereon, and defend¬ 
ant files affidavits contradicting statements of plain¬ 
tiff’s affidavits, the affidavits create a genuine issue 
as to a material fact requiring the usual trial by 
witnesses, and the court should deny the motion for 
summary judgment.'^^ 


68. U S.—Cameron v. Vancouver 
Plywood Corp., C.A.Or., 266 F 2d 
535—Hyman v. Reg'enstein, C.A. 
Fla., 222 F 2d 545—^Ford v. Luna 
Steel & Trading* Corp., CA.Neb., 
192 F.2d 8S0—Detsch & Co. v. 
American Products Co., C.C.A.Cal., 
152 F.2d 473—Merrion v. Scorup- 
Somerville Cattle Co., C.C.AUtah, 
134 F.2d 473, certiorari denied 
Scorup-Somerville Cattle Co. v. 
Merrion, 63 S.Ct. 1317, 319 U.S. 
760, 87 L.Ed. 1712. 

Arkansas Val. Feed Mills, Inc. 
V. Fox De Luxe Foods, Inc., D.C. 
Ark., 163 F.Supp. 759—Avery v. 
Schuman Co., D.C.Cal., 159 F.Supp. 
906~U. S. V. Smith, D.C Pa„ 152 
F.Supp. 322—Burns v. Jaffe, D.C. 
Ill., 148 F.Supp. 175—Kuffler v. 
List, D.C.N.Y., 144 F.Supp. 776— 
Abramson v. Delrose, Inc., D.C. 
Del., 132 F.Supp. 440—Mange v. 
Unicorn Press, D.C.N.T., 129 F. 

Supp. 727—Hub Industries, Inc. v. 
U. S., 115 F.Supp. 450, 126 Ct.Cl. 
239—Republic of Italy v. De An- 
gelis, D.C.N.T., 111 F.Supp. 216— 
Eastern Brass & Copper Co. v. 
General Elec. Supply Corp, D.C.N. 
Y., 101 F.Supp. 410—Golden v. Pop¬ 
per Shoe Corp, D.C.Mass., 94 F. 
Supp. 100 — U. S. V. Curtiss Aero¬ 
plane Co., D C.N.Y., 50 F.Supp. 477, 
reargument adhered to 52 F.Supp. 
328, reversed on other grounds, C. 

C. A., 147 F.2d 639—Art Metal 

Const. Co., for Use of McCloskey & 
Co, V. Lehigh Structural Steel Co, 

D. C.Pa., 38 F.Supp. 530, affirmed, 
C.C.A., 126 F.2d 134, certiorari de¬ 


nied 62 S.Ct. 1296, 316 U.S. 694, 86 
L.Ed. 1764. 

Sharpe v. Great Lakes Steel 
Corp., D.C.N.Y., 9 F.R D. 691—Luria 
Steel & Trading Corp. v. Ford, D C. 
Neb., 9 FR.D. 479, affirmed, C.A, 
192 F.2d 880—La Salle Co. v. Kane, 
D.C.N.Y., 8 F.R D. 625—American 
Mach. & Metals v. De Bothezat 
Impeller Co., D.C.N.Y., 8 F.R.D. 
324—McDonald v. Batopilas Min 
Co., DC.N.Y., 8 F.RD. 226—Sea- 
coast Liquor Distributors v. Kips 
Bay Brewing Co., D.C.N.Y., 8 F.R.D. 
74—Irving Trust Co. v. McKeever, 
D.C N.Y., 2 F.R D. 1. 

D.C.—Libby v. L. J. Corp., 247 F.2d 
78, 101 U.S.App.D.C, 87. 

Preliminary finding 

It is the task of judge in action on 
contract wherein plaintiff moves for 
summary judgment to rule on point 
of interpretation, basing his ruling 
on a preliminary finding of facts 
which might affect that ruling, and 
entry of summary judgment will not 
be permitted on a record which shows 
any dispute even as to facts relevant 
to that preliminary finding. 

U.S.—R. F. C. V. United Distillers 
Products Corp., D.C.Conn., 113 F. 
Supp. 468, affirmed, C.A., 204 F.2d 
511. 

Assignee as real party in interest 
U.S.—Kilbourn v. Western Sur. Co., 
C.A.C 0 I 0 ,, 187 F.2d 567. 

69. U.S.—^Aronson v. K. Arsikelian, 
Inc., C.C.A.I11., 154 F.2d 231. 

70. U.S.—Appolonio v. Baxter, C.A. 
Tenn., 217 F.2d 267. 
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71. U.S.—Smith V. Onyx Oil & 
Chemical Co., D.C.Del., 106 F.Supp. 
697. 

72. U.S.—Merrion v. Scorup-Somer- 
ville Cattle Co., C.C.A.Utah, 134 
F.2d 473, certiorari denied Scorup- 
Somerville Cattle Co. v. Merrion, 
63 S.Ct. 1317, 319 U.S. 760, 87 L.Ed. 
1712. 

73. U S.—^Arkansas Val. Feed Mills, 
Inc. V. Fox De Luxe Foods, Inc., 
D.C.Ark., 163 F.Supp. 759—Plank 
V. Schifter, D.C.Pa, 85 F Supp. 397. 

Wise V, McCarty Aniline & Ex¬ 
tract Co., D.C.N.J., 9 F.R.D. 170. 

74. U.S.—Pfeiffer v. Frank, D.C.N.Y., 
19 F.RD. 15. 

Waiver of defects 

In action by assignee of contract 
to sell realty, to recover money paid 
when contract was signed, on ground 
of defects in title, assignee's motion 
for summary judgment, was proper¬ 
ly denied under affidavits disclosing 
that question whether assignee waiv¬ 
ed alleged defects and was equitably 
estopped to urge them was a ques¬ 
tion requiring proof. 

U.S.—^Miller v. Adelson, D.C.Pa., 4 
F.R.D. 177. 

75. U.S.—Kane v. Chrysler Corp., 
D.C.Del., 80 F.Supp. 360. 

76. U.S.—^U. S. Plywood Corp. v. 
Hudson Lumber Co., D.C.N.Y., 127 
F.Supp. 489. 

77. U.S.—^Aaron Ferer & Sons v. 
Richfield Oil Corp., C.C.A.Cal., 150 
F.2d 12. 
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A motion for summary judgment is appropriate to 
call on the court to interpret the language of an 
unambiguous contract.'^S Accordingly, if on a mo¬ 
tion for summary judgment and after all doubts are 
resolved in favor of the party moved against, the 
trial court finds that the contract in question is not 
ambiguous, it may properly describe the plain and 
ordinary meaning of any of the contract terms and 
award summary judgment on the basis thereof. 
Also, in an action for a declaratory judgment inter¬ 
preting provisions of a contract, defendant’s motion 
for a summary judgment will be granted where the 
real basis of plaintiff’s claim is not an interpretation 
or construction of the contract but the establishment 
of a new contract by the court.^o The mere rais¬ 
ing of an unfounded charge of ambiguity or intent 
of the parties does not prevent utilization of sum¬ 
mary judgment procedure in a contract case where 
such charge is disproved by undisputed docu¬ 
mentary evidence.S^ 

On the other hand, where a contract is ambiguous, 
and parol evidence is relevant and material to the 
issues of interpretation and construction of the con¬ 
tract, a question of fact is presented, and a trial 
should be had at which the parties may offer evi¬ 
dence relevant to the issues, ]s^o issue of fact 
which would preclude entry of summary judgment 
for one party is raised by the other party’s conclu¬ 
sionary allegations as to the intent of the parties to 
the contract, and such conclusionary allegations will 
be disregarded as not being in compliance with the 


Rule requiring that affidavits be made on personal 
knowledge and set forth facts admissible in evi¬ 
dence.®^ 

A trial court may grant summary judgment in an 
action for breach of contract only when, after ex¬ 
amination of the pleadings and documents, it be¬ 
comes apparent that there has been no breach.®^ 
Where material issues as to the balance due on a 
contract and as to plaintiff’s performance of the 
contract exist under the pleadings, plaintiff is not 
entitled to summary judgment even though affirma¬ 
tive defenses pleaded in the answer fail to state a 
valid defense.®^ If the only issue raised by defend¬ 
ant’s answer, other than the issue of damages was 
the existence of an oral agreement and the violation 
of certain of its terms and conditions, and such oral 
agreement was rendered immaterial as a matter of 
law by the subsequent execution of a written agree¬ 
ment between the parties on the subject, defendant 
raised no genuine issue as to any material fact and 
plaintiff is entitled to summary judgment.®^ Where 
plaintiff sues on quantum meruit for work, labor, and 
materials on the theory that defendant breached 
or abandoned the contract, the mere showing that 
defendant breached or abandoned the contract does 
not entitle plaintiff to summary judgment.®*^ 

General rules as to the conditions under which 
summary judgment will be granted apply in the de¬ 
termination of actions involving the rights and lia¬ 
bilities of the parties under agency contracts,®® 
or construction contracts,®^ and in actions involving 


78. U.S.—New Wrinkle, Inc. v. John 
L. Armitage & Co., C.A.N.J., 238 
F.2d 753. 

Issue of law 

Construction of contract ordinarily 
poses issue of law for federal dis¬ 
trict court, so that motion for sum¬ 
mary judgment may he granted, if 
there are no factual issues. 

U.S — U. S. V. Manufacturers Cas. 
Ins. Co., D.C.N.Y., 158 F.Supp. 319. 

79. U.S.—Elbow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., C. 
A.Miss., 251 F.2d 633. 

80. U.S.—Motor Terminals v. Na¬ 
tional Car Co., D.C.Del., 92 F.Supp. 
155. 

81. U.S.—Church v. Bobbs-Merrill 
Co., D.C.Ind., 170 F.Supp. 32. 

82. U.S.—Severson v. Fleck, C.A.N. 
D., 251 F.2d 920—^Elbow Lake Co¬ 
op. Grain Co. v. Commodity Cred¬ 
it Corp., C.A.Minn., 251 P.2d 633. 

U. S. V. Manufacturers Cas. Ins. 
Co., D.C.N.Y., 158 F.Supp. 319—Far- 
rand Optical Co. v. U. S., D.C.N.Y., 
107 F.Supp. 93. 

Cousideratioxi. of circumstances 

Where essential terms of contract 
were m conflict and language of the 


letters embodying the terms were 
ambiguous, the contract could be 
properly construed only after con¬ 
sideration of the circumstances un¬ 
der which it was made and the mean¬ 
ing ascribed by parties to its am¬ 
biguous language, and issue of fact 
was presented precluding motion for 
summary judgment. 

U.S.—nolle Mfg. Co. v. Marco Chemi¬ 
cals, Inc., D.C.N.J., 92 F.Supp. 218. 

83. U.S.—H. F. C. V. United Bis- 
tillers Products Corp., D.C.Conn., 
113 F.Supp. 468, affirmed, C.A., 204 
F.2d 511. 

84. U.S.—Elbow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., C. 
A.Minn., 251 F.2d 633. 

85. U.S.—Otis Elevator Co. v. 

Standard Const. Co., D.C.Minn., 92 
F.Supp. 603. 

86. U.S.—^Russell v. Barnes Founda¬ 
tion, D.C.Pa., 50 F.Supp. 174, ap¬ 
peal dismissed, C.C.A., 136 F.2d 
654. 

87. U.S.—U. S. for Use of Wander 

V. Brotherton, B.C.N.Y., 106 F. 

Supp. 353. 

88. Motion properly denied 

In action for breach of written 
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agency contract, requiring manufac¬ 
turer to “co-operate” with agency to 
further sales of manufacturer’s 
products, summary judgment dis¬ 
missing complaint alleging manufac¬ 
turer's breach of contemporaneous 
oral agreement to establish ware¬ 
houses cannot be supported in view 
of depositions, affidavits, and admis¬ 
sions. 

U.S.—^Detsch & Co. v. American 
Products Co., C.C.A.Cal., 152 P,2d 
473. 

89. Stunmary judgment properly 
granted 

(1) In general. 

U.S.—Bruce Const. Corp. v. U. S. for 
Use of Westinghouse Elec. Supply 
Co., C.A.Fla., 242 P.2d 873. 

U. S. ex rel. Ryan v. Broderick, 
D.C.Kan., 59 F.Supp. 189. 

(2) In action under Miller Act for 
materials furnished to, or for, sub¬ 
contractor for construction of veter¬ 
ans' hospital, general contractor 
could not raise issue which would 
preclude summary judgment merely 
by alleging in its answer that it was 
“without knowledge'’ as to complaint 
allegations showing suit to have been 
filed within one year after date of 
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rights and liabilities under dealership contracts,^® 
employment contracts,indemnity or guaranty con¬ 
tracts,^^ and contracts to which the United States is 
a party 

§ 1167. Copyright 

A motion for summary Judgment is properly granted 
in a copyright case where no genuine issue concerning 
the material facts is raised by the pleadings and affi¬ 
davits, and the rights of the parties are determinable as 
a matter of law. 

In copyright cases, a motion for summary judg¬ 
ment is properly granted where no genuine issue 
concerning the material facts is raised by the plead¬ 
ings and afEdavits, and the rights of the parties are 


determinable as a matter of law.^^ So, where the 
court of appeals on appeal from denial of a prelim¬ 
inary injunction against copyright infringement had 
held that plaintiff had title and that copyrights were 
valid, and defendant raised only these two issues in 
objecting to the granting of plaintiff's motion for 
summary judgment for a permanent injunction, sum¬ 
mary judgment was properly granted.^^ 

Generally, however, there should be trials in 
plagiarism suits,^^ and a motion for summary judg¬ 
ment in a copyright case will be denied where it 
appears that there is an issue of fact for disposition 
on a trial,^'^ such as a fact question as to copyright- 
ability,or enforceability of an assignments^ In 


final settlement between government 
and contractor. 

U.S.—Bruce Const Corp. v. U. S. for 
Use of Westinghouse Elec. Supply 
Co., supra. 

Sutomary jadgment properly denied 

(1) In general. 

U.S.—National Sur. Corp. v. Allen- 
Codell Co., D.C.Ky., 5 FR.D. 3. 

(2) In contractors’ action to re¬ 
cover from city for extra services 
rendered and expenses incurred in 
construction of water reservoir, 
which, damages were traceable for 
the most part to alleged misrepre¬ 
sentations m specifications submit¬ 
ted by city and on which contractors 
asserted they made their bid in ref¬ 
erence to depth at which rock bed to 
which excavations were to be made, 
and of which contractors expected to 
make use, was to be found, entry of 
summary judgment for city was error 
in view of controverted issues wheth¬ 
er bed rock representations were war¬ 
ranties, justification for failure to 
make payments, etc. 

U.S.—^Furton v. City of Menasha, C 
C.A.Wis., 149 F.2d 945, certiorari 
denied 66 S Ct. 176, 326 U.S. 771, 

90 L.Ed. 466. 

90. Sunmiary judgment properly 
granted 

U.S.—Bushwick-Decatur Motors v. 
Ford Motor Co., D.C.N.Y., 30 F. 
Supp. 917, affirmed, C.C.A., 116 F.2d 
675. 

Summary judgment properly denied 
U.S.—^Wnilys Motors, Inc. v. North¬ 
west Kaiser-Willys, Inc., D.C.Minn., 
142 F.Supp. 469—Maytag Atlantic 
Co. V. Hamilton Mfg. Co., D.C.N.Y., 

91 F.Supp. 75. 

Sharpe v. Great Lakes Steel 
Corp., D.C.N.Y., 9 F.II.D. 691. 

91 . Summary judgment properly de¬ 
nied 

U.S.—^Acadian Production Corpora¬ 
tion of Louisiana v. Land, C.C.A. 
La., 136 P.2d 1. 

92. Summary judgment properly 
granted 

U.S.—C. T. C. Inv. Co. v. London & 


Lancashire Indemnity Co. of Amer¬ 
ica, C.aA.Ill., 116 F.2d 741. 

D.C.—Columbia Hospital for Women 
and Lying-In Asylum v. U. S. Fidel¬ 
ity & Guaranty Co., 188 F 2d 654, 88 
U.S.App.D.C. 251, certiorari denied 
72 S.Ct. 31, 342 U.S. 817, 96 L.Ed 
618. 

Summary judgment properly denied 

(1) In general. 

U.S.—Hiern v. St. Paul-Mercury In- 
dem. Co., C.A.La., 262 F.2d 526— 
Seaboard Sur. Co. v. Racine Screw 
Co., C.A,Wis, 203 F.2d 532—Kil- 
bourn v. Western Sur. Co., C.A 
Colo., 187 P.2d 667. 

Metzenbaum v Golwyenne Chem¬ 
icals Corp., D.C.N.Y., 159 F.Supp. 
648—Buffa v. General Motors Corp., 
D.C.Mich., 131 F.Supp. 478. 

(2) Creditor’s complaint on con¬ 
tract, and contention of debtor's sure¬ 
ty that creditor’s claim involved two 
agreements, as to one of which it 
was not a surety, raised factual is¬ 
sue precluding summary judgment 
against surety. 

U.S.—U. S. for Use and Benefit of F. 
Jacobus Transp. Co. v. Atlantic 
Basin Shipyard, D.C.N.Y., 124 F. 
Supp. 354. 

93. Summary judgment properly 
granted 

U.S.—^U. S. V. Wissahickon Tool 
Works, Inc., C.A.N.Y., 200 F.2d 936 
—Broderick Wood Products Co. v. 
U. S.. C.A.C 0 I 0 ., 195 F.2d 433. 

U. S. V. Failla, D.C.N.J., 120 P. 
Supp. 797, afiirmed, C.A., 219 F.2d 
212—R. F. C. V. United Distillers 
Products Corp., D.C.Conn., 113 F. 
Supp. 468, affirmed, C.A., 204 P.2d 
511—U. S. ex rel. Ryan v. Brod¬ 
erick, D.C.Kan., 59 F.Supp. 189. 
D.C.—Davidson v. U. S., 185 F.2d 897, 
88 U.S.App.D.C. 42. 

Summary judgment properly denied 
U.S.—Detrio v. U, S., C.A.Fla., 264 
F.2d 658—U, S. v. Edgerton & Sons, 

C. A.Conn., 178 F.2d 763. 

R. M. Hollmgshead Corp. v. U. 
S-, 135 F.Supp. 950, 133 Ct.Cl. 372 
—^U. S. v. Whitehouse & Pine, Inc., 

D. C.N.Y., 127 F.Supp. 694—Black¬ 
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burn V. U. S., 116 F.Supp. 586, 126 
CtCl. 874—Blackburn v. U. S , 116 
F.Supp. 584, 126 Ct.Cl. 872—Far- 
well Co. V. U. S., 115 F.Supp. 477, 
126 Ct.Cl. 317—^Hub Industries, Inc. 
V. U. S., 115 FSupp. 450, 126 Ct.Cl. 
239—Farrand Optical Co v. U. S., 
DC.N.Y., 107 F.Supp. 93—U. S. v. 
Haynes School Dist. No. 8, D.C. 
Ark, 102 F.Supp. 843—Prebilt Co. 
V. U. S., D.C.Mass., 88 F.Supp. 588. 

U. S. V Newbury Mfg. Co., D.C. 
Mass., 1 F.R.D. 718. 

94. U.S —Piantadosi v. Loew’s Inc., 
C.C.A.Cal., 137 F.2d 534. 

Delivery of infringing articles 

Where plaintiff’s action for in¬ 
fringement of copyright was barred 
by statute of limitations and on de¬ 
fendants’ motions for summary judg¬ 
ment it conclusively appeared that 
all infringing copies and plates, 
molds and matrices, and other matter 
had been destroyed, defendants were 
entitled to summary judgment as far 
as plaintiff's prayer for the delivery 
and destruction of infringing articles 
was concerned. 

U.S.—Local Trademarks v. Rogers, 
DC.Ala., 73 F.Supp. 907. 

95. U.S.—Houghton Mifflin Co. v. 

Stackpole Sons, D.C.N.Y., 31 F. 

Supp. 517. 

96. U.S.—Arnstein v. Porter, C.C.A. 
N.Y., 154 F.2d 464. 

97. U.S —^Wrench v. Universal Pic¬ 
tures Co., D C.N.Y., 104 F.Supp. 

374—Columbia Pictures Corp. v. 
Coomer, D.C.Ky., 99 F.Supp. 481— 
Edward B. Marks Music Corpora¬ 
tion V. Jerry Vogel Music Co., D.C. 
N.Y., 42 F.Supp. 869, 

98. U.S.—Trowler V. Phillips, C.A. 
Cal., 260 F.2d 924. 

99. U.S.—Rossiter v. Vogel, C.C.A. 
N.Y., 134 F.2d 908. 

Consideration 

Where plaintiff In declaratory 
judgment action claimed rights to 
copyright renewals of fourteen of his 
musical compositions, and contend¬ 
ed, not only that the renewal rights 
were not transferred by the con- 
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an action for copyright infringement, defendant’s 
answer that he had been induced, led, and actuated 
by plaintiff, its agents and servants, to copy and re¬ 
print the literary composition in question raises a 
genuine issue of fact, which precludes summary 
judgment for plaintiff.! 

§ 1168. Decedent’s Estates 

In a proper case a party who is entitled to prevail 
as a matter of law may be awarded summary judgment 
in an action involving a decedent's estate. 

The general rules as to the circumstances under 
which the granting of summary judgment is proper 
apply in cases involving a decedent’s estate,^ and in 
a proper case, a party who is entitled to prevail as 
a matter of law may be awarded such a judgment.3 
A disputed issue of fact, however, requires the denial 
of a motion for summary judgment.^ Where plain¬ 
tiff in a death action alleged his appointment in a 
state as administrator of decedent’s estate and de¬ 
fendant’s answer denied knowledge or information 
concerning such appointment sufficient to form a 
belief, defendant waived objection to plaintiff’s 


capacity to sue and is not entitled to summary judg¬ 
ment based on such lack of capacity to sue.^ 

A federal district court action for damages for 
loss occasioned to an estate by reason of failure of 
the managing advisor to perform his duties does not 
involve such interference with the probate powers 
of the state court as to permit summary judgment 
of dismissal on the ground of want of jurisdiction.® 

§ 1169. Employees 

Summary Judgment may be granted in actions in¬ 
volving the construction or enforcement of employment 
agreements where only an issue of law rematns for de¬ 
termination, but a controversy as to the facts requires 
denial of summary judgment in cases involving em¬ 
ployment compensation, claims for disability, injury, or 
death, and in labor relations cases. 

General principles with respect to summary judg¬ 
ment procedure provided for by Federal Rules of 
Civil Procedure, Rule 56, 28 U.S.C.A., apply in ac¬ 
tions by or against employees involving rights and 
liabilities incident to the employment relation,'^ 
as in the case of suits by governmental emplo 3 ^ees 
involving the right to, and conditions of, continued 


tracts of publication, but also that 
such transfers should not be en¬ 
forced because of inadequacy of con¬ 
sideration, question as to adequacy of 
consideration precluded summary 
judgment for defendant. 

U.S —Carmichael v. Mills Music, B.C. 
N.T., 121 F.Supp. 43. 

1. U.S.—Curtis Pub. Co. v. Union 
Leader Corp., D.C.N.H., 12 F.H.D. 
341. 

2. U.S.—Palmer v. Palmer, D.C. 
Conn., 31 F.Supp. 861. 

3. Absence of fraud 

Where widow-executrix failed to 
provide former wife of decedent with 
requested information as to termina¬ 
tion date for filing claims, such non¬ 
disclosure did not constitute fraud, 
either actual or constructive, and 
therefore former wife could not re¬ 
cover from widow amount which wid¬ 
ow received from decedent’s estate 
on theory of unjust enrichment due 
to such fraud by widow and widow 
was therefore entitled to summary 
judgment. 

U.S.—Gramm v. Lincoln, C.A.Idaho, 
257 F.2d 250. 

4 . U.S.—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F. 
2d 853, certiorari denied 77 S.Ct. 
226, 352 U.S. 927, 1 L.Ed.2d 162. 

Riley V. Southern Transp. Co., 
D.C.N.T., 90 F.Supp. 842, affirmed, 
C.A., 192 F.2d 391, 

Andrews v. Heinzman, U.C.Neb., 
9 F.R.D. 7. 
rraud 

(1) In executors’ actions for ac¬ 


counting, based on complex and in¬ 
tricate scheme of fraud, fact issue 
as to whether decedent participated 
in alleged transactions with knowl¬ 
edge of facts or sufficient knowledge 
thereof to put him on inquiry must 
be resolved, not on affidavits, but on 
facts and circumstances shown by 
pleadings and evidence, so as to pre¬ 
clude summary judgment for defend¬ 
ant. 

U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C.N.Y., 1 F.R. 
D. 451. 

(2) In action by ancillary admin¬ 
istrator to obtain possession of cer¬ 
tain securities held by defendant on 
behalf of decedent’s sole heir, charge 
that letters of administration had 
been obtained by fraud or collusion 
with heir could not be determined 
on motion for summary judgment 
but would have to wait considera¬ 
tion at trial. 

U.S.—Emmerich v. May, B.C.N.Y., 
130 F.Supp. 426. 

(3) In administratrix’ action for 
difference between amount of judg¬ 
ment for wrongful death and amount 
which administratrix was induced to 
accept through fraud in satisfaction 
of judgment, certain defendant’s part, 
if any, in fraudulent transactions al¬ 
leged involved ‘‘issues of fact” which 
should be determined at trial and 
could not be disposed of on such de¬ 
fendant’s motion for summary judg¬ 
ment. 

U.S.—Russo V. Sofia Bros., D.CN.Y., 
44 F.Supp, 779. 
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5. U.S.—Kucharski v. Pope & Tal¬ 
bot, D.C.N.Y., 4 F.R.D. 208. 

6. U.S.—^\Varner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
352 U.S. 927, 1 L.Ed,2d 162. 

7. U.S.—^Von Knorr v. Miles, D.C. 

Mass., 60 F.Supp. 962, vacated on 
other grounds, C.C.A., 156 F.2d 

287. 

Summary judgment properly granted 
U.S.—Schneider v. McKesson & Rob¬ 
bins, Inc., C.A.N.Y., 254 F.2d 827. 
B.C.—Stebbins v. Ellsworth, 249 F. 
2d 506, 101 U.S.AppD.C. 414—East¬ 
er V. Gates, 247 F.2d 78, 101 U.S. 
App.D C. 87, certiorari denied 78 S. 
Ct. 269, 355 U.S. 895, 2 L.Ed.2d 193. 
rehearing denied 78 S.Ct. 382, 355 
U.S. 828, 2 L.Ed.2d 358. 

Cohen v. Mitchell, D.C, 69 F. 
Supp. 54, affirmed 160 F.2d 915, 82 
U.S.App.D.C. 83, reversed on other 
grounds 68 S.Ct. 518, 333 U.S. 411, 
92 L.Ed. 774—Thompson v. Young, 
D.C., 63 F.Supp. 890. 

Summary judgment properly denied 
U.S.—Rix V. Turnbull-Novak, Inc., C. 
A.Mo., 245 F.2d 809—Richards v. 
Phoenix MuL Life Ins. Co., C.A, 
Mo., 215 P.2d 114. 

Eckhart v. Plastic Film Corp., D. 
C.Conn., 129 F.Supp. 277—^Velsicol 
Corp. V. Hyman, D.C.Colo., 103 F, 
Supp. 363—Cronin v. Fetters on 
Lighterage & Towing Corp., D.C. 
N.Y., 96 F.Supp. 608—^Reeser v. 
Philadelphia Nat. League Club, D. 
C.Pa., 84 F.Supp. 947. 

Sloane v. Land, D.C.N.Y., 16 F. 
R.D, 242, 
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employment and benefits incident thereto.^ Accord¬ 
ingly, summary judgment may be granted in actions 
involving the construction or enforcement of the 
employment agreement, where the facts are not in 
dispute and only an issue of law remains for deter- 
mination.9 If there is a controversy as to the facts, 
however, summary judgment will be refused.^® Ac¬ 
cordingly, in an action by a former employee for 
wrongful termination of an alleged contract for life 
employment, defendant’s motion for summary judg¬ 
ment is precluded by a material issue of fact as to 
the kind of agreement made, its terms, the intention 
of the parties and the consideration for the con¬ 
tract.^ ^ 

In actions involving commissions or other compen¬ 
sation, summary judgment may be granted in a prop¬ 
er case, and similar disposition may be made of an 


action involving rights and liabilities with respect 
to a pension or retirement fund but if the right to 
the compensation, under the terms of the employ¬ 
ment contract, depends on issues of fact which must 
be decided at a trial, a motion for summary judgment 
will be denied.^'^ In an action against a corporate 
employer for special services rendered in addition 
to service covered by the contract, the employer s 
motion for summary judgment will be denied where 
there is doubt as to whether the parties contemplated 
extra payment for special services.^^ 

An action by or on behalf of an employee for dis¬ 
ability, injury, or death may be disposed of by sum¬ 
mary judgment, if only an issue of law is involved 
but such a judgment is properly denied or improper¬ 
ly granted if the pleadings and affidavits raise 
genuine issues of fact for determination at a trial. 


8. Srunxaary judginent properly 
granted 

D,C.—Houston v. Mason, 267 F.2d 
654, 105 U S.App.D.C. 377—Dilatush 
V. Wilson, 239 F.2d 44, 99 US. 
App.D.C. 224, certiorari denied 77 
S.Ct. 663, 353 U.S. 917, 1 L.Bd.2d 663 
—Riley v. Department of Air 
Force, 201 F.2d 203, 91 U.S.App. 
D.C. 343, certiorari denied 73 S.Ct. 
943, 345 U.S. 958, 97 L.Ed. 1378, 
rehearing denied 73 S.Ct. 1142, 345 
U.S. 1004, 97 L.Ed. 1408. 

Saggau V. Young, D.C., 138 F. 
Supp. 140, affirmed 240 F.2d 865, 

100 U.S.App.D.C. 3. 

Summary judgment properly denied 

(1) In general. 

U.S.—Hackett v. U. S., 125 Ct.Cl. 
831. 

D.C.—Toll V. Gwynne, 247 F.2d 581, 

101 U.S.App.D.C. 175, certiorari de¬ 
nied 78 S.Ct. 383, 355 U.S. 926, 2 
L.Ed,2d 356—Gurley v. Wilson, C. 
A.D.C., 239 F.2d 957, 99 U.S.App. 
D.C. 336—Baughman v. Green, 229 
F.2d 33, 97 U.S.App.D.C. 150. 

(2) In action against government 
officials for declaratory judgment 
that plaintiff was dismissed from 
his position as postal carrier in vio¬ 
lation of his statutory rights, where 
government filed no answer or affi¬ 
davits, but attached exhibits, includ¬ 
ing papers claimed to reveal govern¬ 
ing facts adequately, to its legal 
memorandum of points and author¬ 
ities, without any document connect¬ 
ing up such papers, vouching for 
their authenticity and completeness, 
and affirming that facts were as 
therein stated, summary judgment 
for defendants was erroneously 
granted. 

D.C.—Goldman v. Summerfield, 214 
F.2d 858. 94 U.S.App.D.C. 209. 

9. U.S,—Ellerd v. Southern Pac. R. 
Co., C.A.II1., 241 F.2d 541. 

Olsen V. Arabian Am. Oil Co., D. 
C.N.y., 97 F.Supp. SOI, affirmed, C. 


A., 194 F.2d 477, followed in 194 
F,2d 479, certiorari denied 73 S. 
Ct. 12, 344 U.S. 817, 97 L.Ed. 636, 
two cases. 

Oral agreement 

Where material question of fact 
in action on an oral agreement for 
employment of plaintiff was the 
length or term of employment, and 
term of service was expressly set 
out in the only signed memoranda 
sufficient under statute of frauds, 
no such provable controverted ques¬ 
tion of fact appeared as would pre¬ 
clude summary judgment. 

U.S.—Hull V. Brandywine Fibre 
Products Co., D.C.Del., 121 F.Supp. 
108. 

10. U.S.—Murmanill Corp. v. Sim- 
kins, C.A.Tex., 251 F.2d 33—Law¬ 
rence V, Keokuk Steel Casting Co., 
C.C.A.Okl., 162 P.2d 929—Burley v. 
Elgin, J. & E. Ry. Co., C.C.A.Ill., 
140 F.2d 488, affirmed 65 S.Ct. 1282, 
325 U.S. 711, 89 L.Ed. 1886, adhered 
to 66 S.Ct. 721, 327 U.S. 661, 90 L. 
Ed. 928. 

Tagtmeier v. Smith, D.C.Pa., 167 
F.Supp. 292 —Papazian v. Ameri¬ 
can Steel & Wire Co. of N. J., D.C. 
Ohio, 155 F.Supp. Ill—^Vassardakis 
V. Parish, D.C.N.Y., 36 F.Supp. 

1002. 

Canning v. Star Pub. Co., D.C. 
Del., 19 P.R.D, 281—^Price v. Reyn¬ 
olds Metals Co., D.C.N.T., 7 F.RD. 
292. 

Release 

In employee’s action for breach of 
employment contract, whether re¬ 
lease of plaintiff’s claims against de¬ 
fendant was conditionally delivered 
is fact question, which cannot be de¬ 
termined on defendant’s motion for 
summary judgment on ground of 
such release. 

U.S.—Schoeler v. Roth, D.C.K.T., 51 
F.Supp. 518. 

11. U.S.—Bckhart v. Plastic Film 
Corp., D.C.Conn., 129 F.Supp. 277. 
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12. U.S.—Safeway Stores v. Wilcox, 
GAK-M., 220 F.2d 661. 

Carr v. Goodyear Tire & Rubber 
Co., D.C.CaL, 64 F.Supp. 40, 

13. U.S.—Schneider v. McKesson & 
Robbins, Inc., C.A.N.Y., 254 F.2d. 
827. 

14. U.S.—^Day v. Pennsylvania R. 
Co., C.A.N.J., 258 F.2d 62, certiora¬ 
ri granted 79 S.Ct. 124, 358 U.S. 
878, 3 L.Ed.2d 108—Hirsch v. Arch- 
er-Daniels-Midland Co., C A.N.Y.,, 
258 F.2d 44—Traylor v. Black, 
Sivalls & Bryson, CA.Mo., 189 F.2d 
213—Vines v. General Outdoor Ad¬ 
vertising Co., C.a:K.Y., 171 F.2d. 
487. 

Boerner v. U. S., D.C.N.Y., 26 F. 
Supp. 769. 

Six v. Mount Vernon Bridge Co., 
D.C.Mo., 8 F.R.D. 578—Griffith v. 
William Penn Broadcasting Co., D. 
C.Pa., 4 P.R.D. 475. 

15. U.S.—^Price v, Reynolds Metals 
Co., D.C.N.Y., 69 F.Supp. 82. 

16. U.S.—^Wendelen v. Commander 
Larabee Mill. Co., D.C.N.Y., 96 F. 
Supp. 92, affirmed, C.A., 187 F.2di 
732. 

Green v. Bottoms, D.C.Pa., 167 
F.Supp. 228—^Nichols v. Sprague 
S. S. Co., D.C.Mass., 119 F.Supp. 
443. 

Berry v. Spokane, Portland & 
Seattle Ry. Co., D.C.Or., 2 F.R.Di 
483. 

D.C.—Thomas v. Central Linen Co, 
263 F.2d 495, 105 U.S.App.D C. 49 
—Barrett v. Chas. H. Tompkins 
Co., 262 F.2d 923, 105 U.S.App.D. 

C. 5. 

17. U.S.—Gucciardi v. Chisholm, D. 
C.N.Y., 145 F.2d 614. 

Maryland Cas. Co. v. Green, D.C. 
Pa., 167 F.Supp. 226, affirmed, C.A., 
266 F.2d 31—^Werkley v. Konink- 
lijke Luchtvaart Maatschappij N. 
V., D.C.N.Y., Ill F.Supp. 300—Bom- 
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A similar rule prevails with respect to summary 
judgment in actions against an employer under the 
Federal Employers' Liability Act.^^ Where negli¬ 
gence of the employer was alleged generally without 
stating facts, and plaintiff in answer to the employ- 
-er's request for an admission of fact merely denied 
that the manner in which he received injuries was as 
.he was requested to admit, and offered no evidence 
to offset the employer’s affidavit showing that the in¬ 
juries were received through instrumentalities 
■wholly foreign to the employment and entirely dis- 
■connected therewith, the employer is entitled to sum¬ 


mary judgment,^^ 

In labor relation cases generally, summary judg¬ 
ment may be granted,-^ or denied,in appropriate 
circumstances, depending on the state of the record 
with respect to the issues presented for determina¬ 
tion. Accordingly, rights and liabilities under col¬ 
lective bargaining agreements may be determined on 
motion for summary judgment but such a judg¬ 
ment should not be granted if it appears that there 
are disputed factual issues in the case.^^ In an 
action by a labor union for a declaratory judgment 


berger v. International Freighting 
Corp., D.C.N.T., 92 F.Supp. 611. 
D.C.—Raymond v. Hecht Co., D.C., 8 
P.R D. 372. 

Iiiahility of general contractor 

Evidence presented question of 
fact as to whether general contrac- 
Ttor having control of vessel under¬ 
going repairs could be held liable for 
injuries sustained by employee of in¬ 
dependent contractor, who fell from 
scaffold as result of breaking of ring¬ 
bolt, on ground that general contrac- 
1:or was negligent in knowingly per¬ 
mitting defective ringbolt to be used 
In rigging scaffold and hence grant¬ 
ing defendant's motion for summary 
judgment was error. 

U.S.—Gucciardi v. Chisholm, C.C.A. 
N.Y., 145 F.2d 514. 

Application of state workmen’s com¬ 
pensation act 

TJ.S.—Tucker v. Texas Co., C.A.Tex., 
203 F.2d 918—^Willingham v. East¬ 
ern Airlines, C.A.N.Y., 199 F.2d 623 
—^Ryan v. Bethlehem Sparrows 
Point Shipyard, C.A.Md., 192 F.2d 
636—McElwain v. Wickwire Spen¬ 
cer Steel Co., C.C.A.N,Y., 126 F.2d 
210 , 

Heagney v. Brooklyn Eastern 
Dist. Terminal, D.C.N'.Y., 91 F. 

Supp. 775, affirmed, C.A., 190 F.2d 
976, certiorari denied 72 S.Ct, 367, 
342 U.S. 920, 96 L.Ed. 688, rehear¬ 
ing denied 72 S.Ct. 633, 343 U.S. 
911, 96 L.Ed. 1327. 

Dillard v. Thompson, D.C.La., 5 
F.R.D. 26. 

18. Summary judgment held proper 

(1) In general. 

U.S.—^Wilkinson v. Powell, C.C.A. 
Fla., 149 F.2d 335. 

West V. Erie R. Co., D.C.N.Y., 163 
F.Supp. 879. 

(2) Where employee sued railroad 
-company under Federal Employers' 
Liability Act to recover for alleged 
injury and complaint disclosed that 
injury occurred eight years prior 
to commencement of action and rail- 
Toad company moved to dismiss and 
asked for summary judgment, there¬ 
by admitting all facts well pleaded, 
it was incumbent on employee to 
•demonstrate that a material issue of 
fact, not shown by present state of 


pleadings existed, and on his failure 
to do so, court properly rendered 
summary judgment for railroad com¬ 
pany. 

U.S.—Rohner v. Union Pac. R-. Co, 

C. A.Colo., 225 P.2d 272, 61 A.L.R. 
2d 337. 

Summary judgment held not war¬ 
ranted 

(1) In general. 

U.S.—Latsko V. National Carloading 
Corp., C.A.Ohio, 192 F.2d 905— 
Sheaf V. Minneapolis, St. P. & S. 
S. M. R. Co., C.C.A.N.D., 162 F.2d 
110—Ramsouer v. Midland Valley 
R. Co., C.C.A.Ark., 135 F.2d lOl. 
Kiloski V. Pennsylvania R. Co., 

D. C.Del., 96 F.Supp. 321—Chapman 
V. Louisville & N. R. Co., D.C.Ky., 
72 F.Supp. 793. 

Metrakos v. New York Cent. R. 
Co., D.C.Ohio, 12 F.R.D. 177—Ma¬ 
son V. New York Cent. R. Co., D.C. 
N.Y., 8 F.R.D. 637. 

(2) In action under Federal Em¬ 
ployers’ Liability Act by railroad 
company employee against employer 
for injuries, where railroad compa¬ 
ny moved for summary judgment on 
ground that employee, had executed 
general release, but employee’s ver¬ 
sion of facts, to effect that circum¬ 
stances under which release was ob¬ 
tained entitled him to avoid it, was 
not so inherently incredible that no 
reasonable jury could credit it, grant¬ 
ing of motion constituted error, 

U.S.—Camerlin v. New York Cent. 

R. Co., C,A,Mass., 199 F.2d 698. 

19 . U.S.—Wilkinson v. Powell, C.C. 
A.Cal., 149 F.2d 335. 

20. D.C.—National War Labor Board 
V. Montgomery Ward & Co., 144 F. 
2d 528, 79 U.S.App.D.C. 200, certio¬ 
rari denied 65 S.Ct. 134, 323 U.S. 
774, 89 L.Ed. 619. 

Taylor v. Brotherhood of Ry. «& 

S. S. Clerks, Freight Handlers, Exp. 
& Station Emp., D.C., 106 F.Supp 
438. 

21. U.S.—^Parks v. Atlanta Printing 
Pressmen & Assistant's Union No. 
8, Intern. Printing Pressmen & 
Assistant’s Union of North Amer¬ 
ica, A.F.L., C.A.Ga., 248 F.2d 386. 

Dillard v. Chesapeake & O. Ry. 
Co., D.aW.Va., 136 F.Supp. 689— 
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N. L, R. B, V. New York State La¬ 
bor Relations Bd., D.C N.Y., 106 F. 
Supp. 749. 

Pennsylvania Greyhound Lines v. 
Amalgamated Ass’n of St. Elec, Ry. 
and Motor Coach Emp. of America, 
Division 1063, D.C.Pa., 14 F.R.D. 11. 

22. U.S.—Butte Miners’ Union No. 
1 of Intern. Union of Mine, Mill 
and Smelter Workers v. Anaconda 
Co., D.C.Mont., 159 F.Supp. 431— 
Weaver v. Pennsylvania R. Co., D. 
C.N.Y., 141 F.Supp. 214, affirmed, 

C. A., 240 P.2d 350. 

23. U.S.—Day v. Pennsylvania R. 
Co., C.A.N.J., 258 P.2d 62—Alvado 
V. General Motors Corp., C.A.N.Y., 
229 F.2d 408, certiorari denied 76 
S.Ct. 1050, 351 U.S. 983, 100 L.Ed. 
1497. 

American Airlines v. Air Line 
Pilots Ass’n, Intern., D.C.N.Y., 91 
F.Supp. 629—Graham v. Taller 
Cooper, D.C.N.Y., 91 F.Supp. 419. 
Lewis V. Bobish, D.C.Pa, 22 P.R. 

D. 185—Pennsylvania Greyhound 
Lines v. Amalgamated Ass’n of St. 
Elec. Ry. and Motor Coach Emp, 
of America, Division 1063, D.C.Pa , 
14 F.R.D. 11. 

D.C.—^Minor v. Washington Terminal 
Co., 180 F.2d 10, 86 U.S.App.D.C. 
71. 

Agreement to transport 

Where from face of pleadings and 
broad contentions permissible under 
them it was plain that at least two 
disputed issues emerged, the extent, 
nature, and terms of undertaking, 
understanding, or agreement, if any, 
concerning the furnishing of trans¬ 
portation by employer from em¬ 
ployees’ homes to employer’s plant, 
and the existence, nature, and ex¬ 
tent of contract of employment to 
which it was claimed agreement to 
transport was an expressed or im¬ 
plied incident, with particular refer¬ 
ence to relationship, if any, to col¬ 
lective bargaining agreement, the 
case was not ripe for summary judg¬ 
ment. 

U.S.—Gulf Power Co. v. Local Unions 
Nos. 676 and 1078 of Pensacola. 
Fla. of Intern, Broth, of Elec. 
Workers, C.A.Fla., 229 F.2d 655. 
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interpreting a clause of a collective bargaining 
agreement which is subject to different interpreta¬ 
tions, an issue of fact is presented precluding entry 
of summary judgment.^'i 

§ 1170. - Actions under Fair Labor 

Standards Act 

The court may properly dispose of the case on mo¬ 
tion for summary judgment, in an action under the Fair 
Labor Standards Act, where the law is clear and there 
is no dispute as to the facts. 

In an action under the Fair Labor Standards Act, 
where the law is clear and there is no dispute as to 
the facts, the court may properly dispose of the case 
on motion for summary judgment.^^ Accordingly, 
summary judgment may be granted for defendant 
where plaintiff’s controverting affidavits present no 
genuine issue on the question whether interstate 
commerce was involved in the employment so as 
to bring defendant within the coverage of the stat¬ 
ute but where the issue of whether plaintiff was 
within the coverage of the Fair Labor Standards Act 


could only be determined by a trial, summary judg¬ 
ment is precluded.The existence of a- genuine 
issue of fact as to whether an employee is within 
an exemption provision of the statute requires the 
denial of summary judgment.^s 

Unless the right thereto is established as a matter 
of law, summary judgment will not be awarded a 
party in an action for an injunction to restrain vio¬ 
lation of the Fair Labor Standards Act;^^ and mere 
ex parte statements of defendants admitting the 
violations charged but asserting in general terms 
that, after the suit for injunction was instituted, de¬ 
fendants ceased their illegal practices and would not 
again be guilty of them is not sufficient to justify 
summary judgment.^® While summary judgment 
may be granted, in a proper case, in an action to re¬ 
cover overtime compensation provided for by the 
statute,3i the existence of an issue of fact, raised by 
the affidavits, requires the denial of such a motion. 

The right of recovery of overtime compensation 
under the Fair Labor Standards Act, as affected by 


24. ir.S.—Amalgamated Local 877, 
Intern. Union, United Auto., Air¬ 
craft and Agr. Implement Workers 
of America, C. I. O., Sikorsky Air¬ 
craft Unit, V. United Aircraft 
Corp., D.C.Conn., 120 F.Supp. 186. 

25. U.S.—Blumenthal v. Girard 
Trust Co., C.C.A.Pa., 141 F.2d 849, 
followed in Building Service Em¬ 
ployees International Union, Local 
Ko. 238 V. Trenton Trust Co., 142 
F.2d 257. 

Jolinson V. Johnson & Co., 3D.C. 
Ga, 47 F.Supp. 650—Divine v. 
Levy, D.C.La., 36 F.Supp. 55—Wil¬ 
liams v. Jacksonville Terminal Co., 
D.C.Fla., 35 F.Supp. 2G7, affirmed, 
C.C.A., 118 F.2d 324. affirmed 62 
S.Ct. 659, 315 U.S, 386, 86 L.Ed. 914, 
rehearing denied 62 S.Ct. 909, 315 
U.S. 830, 86 L.Ed. 1224. 

D.C,—Blue Star Auto Stores v. Flem¬ 
ing, D.C., 50 F.Supp. 928. 

Partial stmniary judgment 

In action under Fair Labor Stand¬ 
ards Act for unpaid compensation, 
where it appeared from the plead¬ 
ings and the uncontradicted affidavits 
of defendant that for a specified pe¬ 
riod of the total time covered by 
complaint, all plaintiffs within scope 
of act were paid in accordance with 
provisions of act, defendant was enti¬ 
tled to a partial summary judgment 
for such period. 

U.S.—Kam Koon Wan r. E. E. Black, 
Limited, D.C.Hawaii, 75 F.Supp. 
553. 

26. U.S.—^Daves v. Hawaiian Dredg¬ 
ing Co., D.C.Hawaii, 114 F.Supp. 
643. 

27. U.S.—Spencer v. Porter, C.A. 
Ark., 183 F.2d 445. 


Hutchings V. Lando, D.C.N.Y., 7 
F.R.D. 668—Hopsdal v. Loewen- 
stein, D.C.Ill., 7 F.R.D. 263~Sny- 
der V. Dravo Corp., D.C Pa., 6 F.R. 
D. 646—Evans v. Stivers Lumber 
Co., D.C.Tenn., 2 F.R.D. 548. 

Administrative employee 

In action for overtime compensa¬ 
tion, the issue of whether plaintiff 
was an administrative employee out¬ 
side the protection of the Fair La¬ 
bor Standards Act cannot be tried on 
affidavits but must await the proofs. 
U.S.—^Loker v. Allied Bldg. Credits, 
D.C.Mo., 7 F.R.D. 358. 

Showing of complaint 
Where it could not be said from 
a reading of complaint to recover 
under Fair Labor Standards Act that 
complaint showed clearly that plain¬ 
tiff's services were without the pur¬ 
view of act, so as to warrant court 
in summarily deciding question 
against plaintiff, defendant’s motion 
to dismiss or in the alternative for 
summary judgment on that ground 
was overruled. 

U.S.—^Keen v. Mid-Continent Petro¬ 
leum Corp., D.C.Iowa, 68 F.Supp. 
916. 

Senial 

In employee’s action under Fair 
Labor Standards Act, necessarily in¬ 
volving claim that employees pro¬ 
duced "‘goods” as defined by the act, 
employer’s denial that employee's 
work was within statutory definition 
of "goods” did not remove essential 
matter from the controversy so as 
to warrant summary judgment. 

U.S.—Belanger v. Hopeman Bros., D. 
C.Me., 6 F.R.D. 469. 
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28. Safety of operation of vehicles 
Where pleadings, depositions, and 

affidavits in employees’ action for 
overtime compensation and liquidat¬ 
ed damages under Fair Labor Stand¬ 
ards Act presented genuine ques¬ 
tions of fact and only by trial could 
it be determined whether employees' 
activities affected safety of opera¬ 
tion of motor vehicles so as to sub¬ 
ject employees to jurisdiction of In¬ 
terstate Commerce Commission and 
to exclude them from benefits of 
Fair Labor Standards Act, employ¬ 
er's motion for summary judgment 
would be denied. 

U.S.—^Camiano v. Rifkin, D.C.N.Y., 
77 F.Supp, 363—Crean v. M. Moran 
Transp. Lines, D.C.N.T., 50 F.Supp. 
107. 

29. Stunmary judgment denied 

U.S.—Mitchell v. McCarty, C.A.Ind., 
239 F.2d 721—^^Yalling v. Fair¬ 
mont Creamery Co., C.C.A.Neb., 139 
F.2d 318. 

McComb V. Aibel, D.C.FT.Y., 100 
F.Supp. 752. 

30. U.S.—Walling v. Reid, C.C.A. 
Neb., 139 F.2d 323. 

31. U.S.—Colvard v. Southern Wood 
Preserving Co., D.C.Tenn., 74 F. 
Supp. 804. 

Abel V. Morey Machinery Co., D. 
C.N.Y., 10 F.R.D. 187. 

32. U.S.—^Hoy V. Progress Pattern 
Co., C.A.Mich, 217 F.2d 701—^An¬ 
derson V. Manhattan Lighterage 
Corp., C.C.A.lsr.Y., 148 F.2d 971, cer¬ 
tiorari denied 66 S.Ct. 27, 326 U.S. 
722, 90 L.Ed. 428. 

Camiano v. Rifkin, D.C.N.Y., 77 
F.Supp. 363. 
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the Portal-to-Portal Act, may be adjudicated by 
summary judgment,33 although a question as to the 
application of the latter act will not be determined 
on such motion if the evidence with respect thereto 
is conflicting.34 An affirmative defense under pro¬ 
vision of the Portal-to-Portal Act that no employer 
shall be subject to any liability on account of failure 
to pay minimum wages or overtime compensation if 
he pleads and proves that the act or omission was in 
good faith in conformity with, and reliance on, 
any administrative regulation of an agency of the 
United States may be determined on motion for sum¬ 
mary judgment, and may be proved by evidence cog¬ 
nizable on such a motion provided there exists no 
genuine issue as to any material fact.35 Accord¬ 
ingly, where such defense is proved by an undenied 
affidavit, so that there is no genuine triable issue 
as to any material fact, a summary judgment is 
proper on the ground that the only issues involved 
are those of law;36 t)^t where affidavits are insuffi¬ 
cient to establish the defense as a matter of law, 
summary judgment will be denied.37 

It has been held that the question of jurisdiction 
under the Portal-to-Portal Act should not be deter¬ 
mined in advance of trial, on motion for summary 
judgment, but the orderly administration of justice 
requires that such defense be pleaded in defendant's 

answer.3S 

§ 1171* Insurance 

The right to summary judgment In actions Involv¬ 
ing insurance depends on the nonexistence of issues of 
fact, and whether the moving party is entitled to judg¬ 
ment as a matter of law. 


In actions involving insurance, the right to sum¬ 
mary judgment is controlled by the requirements of 
Federal Rules of Civil Procedure, Rule 56, 28 U. 
S.C.A., that there be no genuine issue of fact and 
that the moving party be entitled to judgment as 
a matter of law.39 So, in an action on an alleged 
oral contract of insurance, where it was undis¬ 
puted that no contract was ever in fact issued by 
defendant to plaintiff, and testimony of the alleged 
agent allegedly entering into the contract was to the 
effect that he was not the agent of the insurer and 
had no power to bind it, no genuine issue of fact 
was presented, and defendant's motion for summary 
judgment should be granted.^o Also, where de¬ 
fendant, in an action on an insurance policy, alleged 
that filing proof of loss was an unequivocal condition 
to recovery, insured's formal and unsworn allegation 
that he had performed all conditions precedent nec¬ 
essary to be performed by him did not raise a 
genuine fact issue as to the existence of the condi¬ 
tion for the purpose of passing on a motion for 
summary judgmental 

On the other hand, summary judgment will not 
be granted by the court if issues of fact are raised 
requiring determination at a trial.^^2 jf evi¬ 
dence is in conflict as to whether a binding receipt 
had been executed by an insurance agent and de¬ 
livered to the insurance applicant, the trial court is 
not authorized to make a finding on that issue in rul¬ 
ing on a motion for summary judgment.^3 

Summary judgments have been granted in cases 
involving life insurance where one party is entitled 
to judgment as a matter of law and there is no real 
controversy as to the facts but the existence of 


33. TT.S.—G-alvin v. National Bis¬ 
cuit Co., D.C.N.Y., 82 F.Supp. 535, 
appeal dismissed, C.A., 177 F.2d 
963. 

Crosby v. Oliver Corp., D.C.Ohio, 
9 F.R.D. 110. 

34. U.S.—G-lenn v. Southern Cal. 
Edison Co., C.A.Cal., 187 F.2d 318. 

35. XJ.S.—^Kam Koon Wan v. E. E. 
Black, Limited, C.A.Hawaii, 188 F. 
2d 558, certiorari denied 72 S.Ct. 
49, 342 U.S. 826, 96 L.Ed. 625. 

36. U.S.—Love V. U, S. Rubber Co., 

L.C.Pa., 92 F.Supp. 174—Kam 

Koon Wan v. E. E. Black, Limited, 
D.C.Hawaii, 75 F.Supp. 553. 

37. U.S.—^Divins v. Hazeltine Elec¬ 
tronics Corp., D.C.N,T., 79 F.Supp. 
513. 

19‘eoessity for examlnatloxi 

Where defendants in action to re¬ 
cover overtime compensation under 
Fair Labor Standards Act moved for 
summary judgment, prior to answer, 
on ground that they were entitled 
to judgment as matter of law under 


provision of Portal-to-Portal Act re¬ 
lieving employer from liability to 
pay minimum standard or overtime 
compensation under Fair Labor 
Standards Act if he proves that omis¬ 
sion or failure was in good faith 
and in reliance on administrative 
regulation or approval of federal 
agency, plaintiffs were entitled to 
opportunity to examine defendants 
before trial as to the good faith and 
reliance on administrative ruling, and 
hence, motion would be denied. 

U.S.—Divins v. Hazeltine Electronics 
Corp., supra. 

38. U.S.—Twigg V. Yale & Towne 
Mfg. Co., I>.C,N.Y., 7 F.R.D. 488. 

39. Action for agenfs commissions 
U.S.—^Pofe V. Continental Ins. Co. of 

N. Y., C.C.A.I11., 161 F.2d 912, cer¬ 
tiorari denied 68 S.Ct. 164, 332 U.S. 
824, 92 L.Ed. 399—Beidler & Book- 
myer, Inc., v. Universal Ins. Co., 
C.aA-N.Y., 134 F.2d 828. 

40. U.S.—-Atex Manufacturing Co. v. 
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“Lloyd’s of London”, D.C.Ark., 139 
F.Supp. 314. 

41. U S.—Lawson v. American Mo¬ 
torists Ins. Corp., C.A.Tex., 217 F. 
2d 724. 

42. U.S.—Brantley T. Skeens, C.A., 
266 F.2d 447. 

43. U.S.—Beliak v. United Home 
Life Ins. Co., C.A.Mich., 211 F.2d 
280, 

44. U.S.—-Fried v. U. S., C.A., 241 F. 
2d 504, certiorari denied 77 S.Ct. 
1382, 354 U.S. 922. 1 L.Ed.2d 1437 
—Kansas City Life Ins. Co, v. 
Moulden, C.A.C 0 I 0 ., 232 F.2d 706, 
certiorari denied 77 S.Ct. 56, 352 
U.S. 836, 1 L.Bd.2d 55—Austin v. 
U. S., C.C.A.I11., 125 F.2d 816— 
Habel v. Travelers Ins. Co. of Hart¬ 
ford, Conn., C.C.A.Ala., 117 F.2d 
337. 

Wharton v. Lincoln Nat. Life 
Ins. Co-, U.C.Ya., 134 F.Supp. 558 
—Hoosier Cas. Co. v. Chimes, Inc., 
P,0.M:icli., 96 F.Supp. 879—Pearce 
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such a controversy requires denial of a motion for 
summary judgment.An issue as to whether a 
policy was an ordinary life contract or a term con¬ 
tract is one of law which may be disposed of on 
motion for summary judgment.^^ Where insured 
was estopped to litigate the question of total dis¬ 
ability because of prior adjudication, and the deter¬ 
mination that total disability did not exist was deter¬ 
minative of the issue of continuous total disability 
involved in a subsequent case, the court may proper¬ 
ly sustain insurer’s motion for summary judgment.^'^ 
In a case in which defendant insurer moved for sum¬ 
mary judgment on the ground that plaintiff’s suit 
for an insurance benefit for death was barred by the 


limitations period stipulated in the insurance con¬ 
tract, and the court delayed final judgment to give 
plaintiff an opportunity to plead by way of replica¬ 
tion any pertinent facts in avoidance of the time 
limitation, plaintiff, by failing to avail himself of the 
opportunity, in effect admitted the facts alleged in 
the affidavit supporting the motion for summary 
judgment and left the court no alternative but to 
grant the motion A ^ 

The general principles as to the conditions under 
which summary judgment will be granted or denied 
have also been applied in cases involving automo¬ 
bile liability insurance,^^ and other forms of liability 


V Fidelity Mut, Life Ins. Co., D.C. 
N.J., G3 F.Supp. 265—Prever v, Aet¬ 
na Life Ins Co., D.C.N.Y., 43 F 
Supp. 752—Sadler v. Guardian Life 
Ins Co. of America, D.C.Fla., 40 
F.Supp 772. 

Rabe v Metropolitan Life Ins 
Co., D.C.Mass, 1 F.R.D. 391—Mu¬ 
tual Life Ins. Co. of New York v. 
Ballard, D.C.Fla., 1 F.R.D, 180. 

One concltisioii 

On insurer’s motion for summary 
judgment m action for cancellation 
of a life policy on the ground of ma¬ 
terial misrepresentations, motion 
must be granted if nonissuable facts 
construed in light most unfavorable 
to insurer are such as will admit 
of but one conclusion, that applica¬ 
tion contained misrepresentations 
which caused a substantial increase 
in risk assumed by insurer. 

U.S —New York Life Ins. Co. v. Fer- 
lita, D.C.Ga., 56 F.Supp. 575. 
Presmnption. 

In action on life policies issued on 
insured’s representation that he had 
not consulted physician, where physi¬ 
cians’ depositions in support of in¬ 
surer’s motion for summary judg¬ 
ment showed that insured had con¬ 
sulted physicians and submitted to 
examinations, but nature of ailment 
was not revealed because plaintiff 
claimed her statutory privilege, sum¬ 
mary judgment was properly granted 
on ground that plaintiff thereby pre¬ 
vented full disclosure within mean¬ 
ing of statute creating presumption 
that misrepresentations were mate¬ 
rial where plaintiff prevented dis¬ 
closure as to nature of ailment. 

U.S.—Engl V. .®tna Life Ins. Co., C. 
C.A.N.T., 139 F.2d 469. 

Cliaiige of position. 

Where insurer lost opportunity to 
examine insured's body or partici¬ 
pate in autopsy thereon as author¬ 
ized by life insurance policy, be¬ 
cause of beneficiary’s unreasonable 
delay in advancing and forwarding 
proof of her claim for double indem¬ 
nity benefits thereunder on ground 
that insured’s death was accidental, 


insurer’s position was so changed to 
its detriment as to render prosecu¬ 
tion of action for such benefits in¬ 
equitable and entitle insurer to sum¬ 
mary judgment. 

U.S.—Sadler v. Guardian Life Ins. 
Co. of America, D.C.Fla., 40 F. 
Supp. 772. 

45. U.S.—Beliak v. United Home 

Life Ins. Co., C.A.Mich., 211 F.2d 
280—Harman v. Coyle, C.AW.Va., 
209 F.2d 200—^Nye v. Mutual Ben. 
Life Ins. Co., C.C.A N.T., 148 F.2d 
509. 

McDuffie V. Aetna Life Ins. Co., 
D.C.Mich., 160 F.Supp. 541—Dan- 
isch V. Guardian Life Ins. Co. of 
America, D.C.N.Y., 151 F.Supp. 17 
—^Mosbacher v. Basler Lebens Ver- 
sicherungs Gesellschaft, D.C.N.Y., 
Ill F.Supp. 551—Continental As- 
sur. Co. V. Conroy, D.CN.J., Ill F. 
Supp. 370, affirmed, C.A., 209 F.2d 
539—Wilmington Trust Co. v. 
Travelers Ins. Co., D.C.DeL, 109 
F.Supp. 487—Grimes v. New York 
Life Ins. Co., D.C.Pa., 84 F.Supp. 
989—Lieznerski v. U. S., D.C.Pa, 
81 F.Supp. 837—U. S. v. Metropol¬ 
itan Life Ins. Co., D.C.N.Y., 41 F. 
Supp, 91, affirmed, C.C.A., 130 F.2d 
149. 

Levy V. Equitable Life Assur. 
Soc. of the U. S., D.C.Pa., 18 F.R. 
D, 164—^Nye v. Mutual Ben. Life 
Ins. Co., D.C.N.Y., 3 F.R.D. 308. 
D.C.—Brantley v. Skeens, 266 F.2d 
447, 105 U.S.App.D.C. 246. 

Motions by both parties 

Under Federal Rule insured's and 
insurer’s motions for summary judg¬ 
ment, made in action on life policy, 
were required to be denied, where a 
genuine issue of fact was joined on 
question of whether insured, in mak¬ 
ing out application, falsely stated in 
answer to question that insured was 
then free from disease and was in 
sound health. 

U.S.—Johnson v. State Farm Life 
Ins. Co., C.A.Colo., 176 F.2d 83. 
Mistake 

Question raised by motion for sum¬ 
mary judgment under Federal Rule 
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was whether alleged mistaken belief 
of insured, at time of so-called re¬ 
quest for change of beneficiary from 
"wife” to “former wife,” that pay¬ 
ments to former wife under separa¬ 
tion agreement would cease at his 
death constituted a material fact, and 
if so, then whether there was a gen¬ 
uine issue as to such mistake. 

U.S.—Arens v. Arens, D.C.Pa., 72 F. 
Supp. 432. 

46. U.S.—Sterneck v. Equitable Life 
Ins. Co. of Iowa, C.A.Mo., 237 F.2d 
626. 

47. U.S.—^Eller v. Paul Revere Life 
Ins. Co., C.C A.Iowa, 138 F.2d 403, 
149 A.L.R. 1191. 

48. U.S.—Gifford v. Travelers Pro¬ 
tective Ass’n of America, C.C.A. 
Cal., 153 F.2d 209. 

49. Summary judgment properly 
granted 

U.S.—Kramer v. Carolina Cas. Ins. 

Co., D.C.S.C., 155 F.Supp. 863. 
Summary judgment properly denied 

(1) In general. 

U.S.—Cox V. American Fidelity & 
Cas. Co., C.A.Or., 249 F.2d 616— 
Carantzas v. Iowa Mut. Ins. Co., C. 
A.5, 235 F.2d 193—General Acci¬ 
dent, Fire & Life Assur, Corpora¬ 
tion V. Goodyear Tire & Rubber 
Co., C.C.A.N.Y., 132 F.2d 122— 

Whitaker v. Coleman, C.C.A.Ala., 
115 F.2d 305—Merchants Indemnity 
Corporation of New York v. Pe¬ 
terson, C.C.A.N.J., 113 F.2d 4. 

Allstate Ins. Co. v. Cox, D.C. 
Cal., 154 F.Supp. 939—Farm Bu¬ 
reau Mut. Auto. Ins. Co. v. Smoot, 
D.C.W.Va., 95 F.Supp. 600. 

Joseph V. Lumbermen’s Mut. Cas. 
Co., D.C.La., 11 F.R.D. 329—Beck v. 
Bituminous Cas. Corp., D.C.Mo. 8 
F.R.D. 632. 

(2) Where evidence showed almost, 
if not quite, as a matter of law, 
that insured accepted renewal auto¬ 
mobile liability policy and that ac¬ 
ceptance was followed by effort to 
cancel, court erred in rendering sum¬ 
mary judgment for insurer in its suit 
for declaratory judgment against in- 
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insurance.So, where the complaint in an action 
by an insured against the insurer on a malpractice 
policy to recover attorney’s fees and expenses of 
the insured incidental to the settlement of a mal¬ 
practice action against the insured required proof on 
all issues, including the measure of damages, the in¬ 
sured’s motion for summary judgment is not well 
founded.^i If the facts are not in dispute, the 
question whether the use of a vehicle was with per¬ 
mission of the insured named in an automobile liabil¬ 
ity policy containing an extended coverage clause 
requiring the use of the vehicle to be with the 
named insured’s permission will be decided on mo¬ 
tion for summary judgment.^^ 


The right to summary judgment has also been ad¬ 
judicated in actions involving lire insurance,^^ 
marine insurance,property insurance,and other 
forms of insurance,^® 

§ 1172. Land Cases in General 

Cases involving land may be disposed of on motions 
for summary judgment where there is no genuine dis¬ 
pute as to the facts and only an issue of law is jnvoived- 

A case involving rights and liabilities with respect 
to land may be disposed of on motion for summary 
judgment, where there is no genuine dispute as to 
the facts and only an issue of law is involved.^ 7 
If the decision of the action depends on the construc- 


sured and those who had brought ac¬ 
tion against insured for automobile 
collision damage, on ground that in¬ 
sured had never accepted renewal 
policy and that insurer was not lia¬ 
ble thereunder. 

U.S.—Loudermilk v. Fidelity & Cas. 
Co. of N. T., C.A.Ga., 199 F.2d 561, 
(3) Where plaintiif, having recov¬ 
ered judgment in motor vehicle neg¬ 
ligence case in New York courts 
against insured motorist, sued in¬ 
surer in Connecticut, plaintiff’s mo¬ 
tion for summary judgment on 
ground that New York verdict es¬ 
tablished that the car was insured's 
and was being used with his knowl¬ 
edge and consent by driver at the 
time of the accident must be denied 
where issue of ownership of the ve¬ 
hicle as affecting coverage under the 
policy was still open for litigation. 
U.S.—Turgeon v. Shelby Mut. Plate 
Glass & Cas. Co., D.C.Conn., 127 F. 
Supp. 46. 

Breach of co-operation clause 

In action for judgment declaring 
automobile liability insurers relieved 
from obligation by assured’s breach | 
of co-operation clause, fact issue, as 
to whether service of process against 
assured had been obtained by collu¬ 
sion and prearrangement, would pre¬ 
vent consideration, on motion for 
summary judgment, of that occur¬ 
rence, beyond fact of service. 

Xj s —^Elliott v. Metropolitan Cas. 
Ins. Co. of N. Y., C.A.Kan., 250 
F.2d 680, certiorari denied 78 S.Ct. 
774, 356 U.S. 932, 2 L..Ed.2d 762. 

50. Summary judgment properly 
granted 

U.S.-—Bruce v. Travelers Ins. Co., C. 
A.La., 266 P.2d 781—^Housing Au¬ 
thority of City of Allentown, Pa. 
V. Employers’ Liability Assur. 
Corp., C.A.Pa., 232 F.2d 932. 

American Auto. Ins. Co. v. In¬ 
demnity Ins. Co. of North Ameri- 
ra, D.C.Pa., 108 F.Supp. 221, af¬ 
firmed, C.A., 228 F.2d 622. 
Summary judgment properly denied 
U.S.—Demandre v. Liberty Mut. Ins. 
Co., C.A.La., 264 F.2d 70. 


Heyward v. American Cas. Co. 
of Reading, Pa., D.C.S.C., 129 F. 
Supp. 4—Bonomo v. Hardware Mut. 
Cas. Co., D.C.La., 104 F.Supp. 18— 
Fidelity & Cas. Co. of N. Y. v. 
Meyer Lumber & Hardware Co., 
D.C.Conn., 95 F.Supp. 516. 

51. U.S.—Sommer v. New Amster¬ 
dam Cas. Co., D.C.Mo., 171 F.Supp. 
84. 

52. US.—^Federal Ins. Co. v. Michi¬ 
gan Mut. Liability Co., D.C.Pa., 172 
F.Supp. 858. 

53. Summary judgment properly 
granted 

U.S.—Ortiz V. National Liberty Ins. 
Co. of America, D.C.Puerto Rico, 75 
F.Supp. 550. 

Summary judgment denied 
U.S.—Pomeroy v. Cimarron Ins. Co„ 
D.C.Okl., 129 F.Supp. 35—First 
Federal Sav, & Loan Ass’n of West- 
field V. American Equitable Assur. 
Co. of N. Y., D.C.N.J., 84 F.Supp. 
619—^Du Bois V. Camden Fire Ins. 
Ass’n, D.C.N.Y., 75 F.Supp. 910 

54. U.S.—Purofied Down Products 
Corp. V, Travelers Fire Ins. Co., 
D.C.N.Y., 171 F.Supp. 399. 

General denial | 

In action on policy insuring plain¬ 
tiff’s ship against perils of the sea 
in which plaintiff alleged that the 
ship filled with water and was caused 
to sink, defendant’s general denial 
raised genuine issues of material 
fact precluding summary judgment, 
when plaintiff’s affidavits in support 
of motion to strike defendant’s gen¬ 
eral denial and for summary judg¬ 
ment did not show facts to support 
plaintiff’s general allegations. 

U.S.—Mettler v. Phoenix Assur. Co., 
Limited, of London, D.C.N.Y., 107 
F.Supp. 194. 

Moot issues 

Where issues tendered by second 
and third causes of action might be 
rendered largely, if not entirely, moot 
if plaintiff was successful in obtain¬ 
ing alternative relief sought under 
! fourth cause of action for reforma- 
I tion of marine insurance policy, sum¬ 
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mary judgment would he inappro* 
priate as to the second and third 
causes of action. 

U.S.—Bowdle V. Automobile Ins Co. 
of Hartford, D.C.Del, 99 F.Supp. 
161. 

65. Summary judgment properly 
granted 

U.S.—Habaz v. Employers’ Fire Ins. 
Co, C.A.Ark, 243 F.2d 784—Amer¬ 
ican Ins. Co. v. Gentile Bros Co., 

C. CA.Fla., 109 F.2d 732, certiorari 
denied 60 S.Ct. 1075, 310 U.S. 533, 
84 L.Ed. 1403. 

Curacao Trading Co. v. Federal 
Ins. Co., D.QN.Y., 50 F Supp. 441, 
affirmed, C.C.A., 137 P 2d 911, cer¬ 
tiorari denied 64 S.Ct. 5 21, 321 U.S. 
765, 88 L.Ed. 1061, 

Summary judgment properly denied 
U.S.—Meyerson v. Jewelers Mut. Ins. 
Co., C.A.Fla., 255 F.2d 366. 

Talbot v. Manhattan Fire & Ma¬ 
rine Ins. Co., D.C.N.Y., 141 F.Supp. 
251. 

56. Summary judgment properly 
denied 

U.S.—Kirkpatrick v. Consolidated Un¬ 
derwriters, C.A.N.C, 227 F.2d 228. 

Metzler v. American Cas. Co. of 
Reading, Pa., D.C.Ark., 137 F Supp. 
320—Bowdle v. Automobile Ins Co. 
of Hartford, D.C.Del., 99 F.Supp. 
161. 

57. U.S.—^U. S. V. Advertising Check¬ 
ing Bureau, C.A.Ill., 204 F.2d 770- 
—Dale V. Preg, C.A.Alaska, 204 
F.2d 434. 

Ellis V. Cates, D.C.Va., 88 F.Supp. 
19, affirmed, C.A., 178 F.2d 791, cer¬ 
tiorari denied 70 S.Ct. 999, 339 U.S. 
964, 94 L.Ed. 1373, rehearing de¬ 
nied 71 S.Ct. 69, 340 U.S. 857, 95 
L.Ed. 627—Hart v. Knox County, 

D. C.Tenn., 79 F.Supp. 654, appeal 
dismissed, C.A., 171 F.2d 45—Ama¬ 
ya V. Stanolind Oil & Gas Oo., D. 
C.Tex., 62 F.Supp. 181, affirmed, 
C.C.A., 158 P.2d 554, certiorari de¬ 
nied 67 S.Ct. 1191, 331 U.S. 808, 91 
L.Ed. 1828, rehearing denied 67 S. 
Ct. 1530, 331 U.S. 867, 91 L.EL 
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tion and effect of written instruments whose terms 
are not in dispute, there is no genuine issue as to any 
material fact which would preclude sunamary judg¬ 
ment So, where the original documents relating 
to a land transaction are all before the district court, 
so that no amount of testimony could affect the legal 
conclusion to be drawn therefrom, the issue is one of 
law for the court to determine, and summary judg¬ 
ment is proper.^9 Summary judgment is properly 
awarded defendant in a case in which plaintiff sued 
on alleged agreements in writing for the sale of land, 
but the writing on which plaintiff relied was not an 
agreement.®^ 

In an action of ejectment, where the judgments 
in prior actions in state courts involving the same 
parties and the same property were res judicata, 
summary judgment is authorized.Also, in an ac¬ 
tion for trespass on public lands, the United States is 
entitled to summary judgment in view of undisputed 
facts resulting from failure to respond to requests 
for admissions, but it is not entitled to summary 
judgment against defendants to whom the requests 
for admissions were not addressed.®^ Where the 


court is unable to say as a matter of law that a 
party is entitled to recovery of damages, summary 
judgment for such damages will be denied.^^ 

On the other hand, if there is a contested issue 
of fact in a land action, or no right to judgment 
as a matter of law, summary judgment is improper.^4 
So, where plaintiff in an action in the nature of 
ejectment alleged that his predecessor held title to 
disputed property as tenant in common with defend¬ 
ant, and it did not appear inconceivable that plain¬ 
tiff at trial might not establish his cause of action, 
the question whether defendant’s use of the property 
divested its tenant in common of his interest is for 
the jury and is not determinable by the district court 
on defendant’s motion for summary judgment. 

§ 1173. Landlord and Tenant 

In cases involving landlord and tenant, summary 
judgment will be denied where there are issues to be 
disposed of by trial. 

Where there are issues to be disposed of by trial, 
summary judgment will be denied in cases involving 
landlord and tenant,^® as in a suit for specific per- 


Semidey v. National City Bank 
of New York, D.C.Puerto Rico, 9 F. 
R.D, 341, affirmed, C.A., 182 F.2d 
5S5—Finlay v. Union Pac. R. Co, 
D.C.ICan., 6 P.R.D. 284. 

D.C,—Reynolds v. Needle, 132 P.2d 
ICl, 77U.S.App.D.C. 53. 

District of Columbia Redevelop¬ 
ment Land Agency v. 70 Parcels of 
Land in Square 541 in District of 
Columbia, D.C., 153 F.Supp. 840. 
Denial of allegrations 

In action against railroads for 
damages resulting from raising of 
viaduct, railroads’ denial of plain¬ 
tiff’s allegations that any portion of 
street underneath viaduct was never 
used by public as a street after erec¬ 
tion of viaduct did not present issue 
of fact so as to preclude disposal of 
case on motion for summary judg¬ 
ment, where, under state law, neither 
misuse nor nonuse operates to cause 
a reverter to abutting property own¬ 
ers of land once dedicated to th.e 
public. 

U.S.—Finlay v. Union Pac. R. Co., D. 

C.Kan., e F.R.D. 284. 

Offer of evidence 

Plaintiffs’ contention that they had 
considerable evidence to offer at the 
trial to support their interpretation 
of written instruments, on the true 
interpretation of which the outcome 
of petitory actions depended, consti¬ 
tuted no ground for denial of defend¬ 
ant’s motion for summary judgment. 
U.S.—Wier v. Texas Co., D.C.La., 79 
F.Supp. £99, affirmed, C.A., ISO F. 
2d 465. 

Degal question. 

In government's suit for manda-^ 


tory injunction requiring defendants 
to remove house from government’s 
power line right of way, sole ques¬ 
tion presented, as to whether govern¬ 
ment had abandoned easement, was 
legal question determinable on gov¬ 
ernment’s motion for summary judg¬ 
ment. 

U.S.—^U. S. ex rel. Tennessee Val. 
Authority v. Caylor, D.C.Tenn., 159 
F.Supp. 410. 

58. U.S.—Wier v. Texas Co., D.C. 
La., 79 F.Supp. 299, affirmed, C.A., 
180 F.2d 465. 

ConstractioBL of deed. 

An action seeking a construction of 
a deed and declaration of rights of 
parties thereunder was appropriate 
for summary judgment where there 
were no material issues of fact ex¬ 
isting between the parties. 

U.S.—Cole V. Ross Coal Co., D.C.W. 
Va., 150 F.Supp. 808, affirmed, C.Al., 
249 F.2d 600. 

59. U.S.—^Huntington Palisades 
Property Owners Corp. v. Metro¬ 
politan Finance Corp. of Cal., C.A. 
Cal., 180 F.2d 132, certiorari de¬ 
nied 70 S.Ct. 1027, 339 U.S. 980, 94 
L.Ed. 1384, rehearing denied 71 S. 
Ct. 15, 340 U.a 847, 95 L.Ed. 621. 

60. D.C.—^Bell V. Morgan, 199 F.2d 
168, 91 U.S.APP.D.C. 65. 

61. U.S.—^Fletcher v. Nostadt, C.A. 
Md., 205 F.2d 896, certiorari denied 
74 S.Ct. 126, 346 U.S. 877. 98 L.Ed. 
385, rehearing denied 74 S.Ct. 238, 
346 U.S. 913, 98 L.Ed. 409. 

62 . U.S.—^U. S. V. Wheeler, D.C. 
Ark., 161 F.Supp. 193. 

63. U.S,—U. S. V. Wheeler, supra. 
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64. U.S.—^U. S. V. 72.71 Acres of 
Land, More or Less, Situate in 
Montgomery County, Md., D.C.Md., 
167 F Supp. 512—Dix v. Brownell, 
D.C.N.Y., 141 F.Supp. 789—Dix v. 
Brownell, D.C.N.Y., 122 F.Supp. 538 
—U. S. V. 11,993.32 Acres of Land, 
More or Less, in Mountrail and 
McKenzie Counties, N. D., D.C.N.D., 
116 FSupp. 671. 

D.C.—^Hoffman v. Partridge, 172 F.2d 
275, 84 U.S.App.D.C. 224—Wittlin 
V. Giacalone, 154 P.2d 20, 81 U.S. 
App.D.C. 20. 

Viner <& Miller v. Phillips, Canby 
& Puller, D.C., 82 F.Supp. 692. 

65. U.S.—Ryerson v. Morris & E. R. 
Co., D.C.N.J., 53 F.Supp. 713. 

68 . U.S.—Dyal v. Union Bag-Camp 
Paper Corp., C.A.Ga., 263 F.2d 387. 

Hungarian People’s Republic v. 
Cecil Associates, D.C.N.Y., 127 F. 
Supp. 361. 

D.C.—^Vale v. Bonnett, 191 F.2d 334, 
89 U.S.App.D.C. 116—Shea v. Sec¬ 
ond Nat. Bank of Washington, 133 
F.2d 17, 76 U.S.App.D.C. 406. 

Action for injuries 

Where complaint, answers, and dep¬ 
ositions in action by tenants against 
landlords and their agent for injuries 
sustained by on© of the tenants be¬ 
cause of alleged negligent failure of 
landlords to perform promise to re¬ 
pair part of leased premises showed 
genuine issues as to alleged negli¬ 
gence of landlords and agent and al¬ 
leged contributory negligence of in¬ 
jured tenant, court erred in entering 
summary judgment for landlords and 
agent. 
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formance of a lease,an action to recover rents 
tinder a lease, action to recover the possession 
of leased premises,or an action for wrongful evic¬ 
tions^ On the other hand, where no issue of fact 
is raised, summary judgment may be properS^ 
Where an action is brought asserting rights under 
a lease which never became effective, a controverted 
issue as to the behavior of defendant’s officers in 
failing to take the necessary steps to have the lease 
become effective does not affect the disposition of 
plaintiff’s lawsuit, and therefore does not prevent 
the trial court from granting summary judgment for 
defendant.'^^ 

Rent control cases. In actions involving the con¬ 
struction and enforcement of rent control regula¬ 
tions summary judgment is properly awarded,or 
refused,depending on the existence of disputed 


issues of fact and the right to judgment as a matter 
of law. Whether certain premises were subject to 
maximum rent ceilings is a question of law deter¬ 
minable on motion for summary judgment.”^^ Sum¬ 
mary judgment cannot be granted as to the amount 
of attorney’s fees in an action for rental over¬ 
charges, since there is an issue as to what would 
be a reasonable sum.*^® 

§ 1174. Mines and Minerals 

If the moving papers on motion for summary Judg¬ 
ment in an action Involving mines and minerals do not 
conclusively establish the facts, granting of the motion 
is not justified. 

In cases involving mines and minerals, where the 
affidavits and pleadings do not conclusively establish 
the facts, summary judgment is not justified.'^'^ So, 


D.C.—Kichardson v. J. Leo Kolb Co, 
194 F.2d 888, 90 U.S.App.D.C. 205 

67. U.S.—Nichols V. Cities Service 
Oil Co., C.A.Md., 256 F.2d 521. 

68. U.S.—Granite Trust Bldg. Corpo¬ 
ration V. Great Atlantic & Pacific 
Tea Co., D.C.Mass., 36 F.Supp. 77. 

69. U.S.—U. S. V. McLaren, D.C. 
Tenn., 117 F.Supp. 532, 

70. D.C.—De Bobula v. Macondray, 
179 F.2d 806, 86 U.S.App.D.C. 70. 

71. U.S.—^U. S. V. Hansen, C.C.A. 
Wis., 143 F,2d 7. 

Heart of America Lumber Co. 
V. Belove, D.C.Mo., 28 F.Supp. 619, 
affirmed, C.C.A., 111 F.2d 535, 130 
A.L.R. 658, 

72. U.S.—Grammer v. Virgin Islands 
Corp., C.A.Virgin Islands, 235 F.2d 
27. 

73. U.S.—Bagby v. U. S., C.A.Mo., 
199 F.2d 233—Forde v. U. S., C.A. 
Mass, 189 F.2d 727—^Woods v. Cal¬ 
lahan, C.A.Mass., 172 F.2d 179. 

U. S. V. Kellert, D.C.Conn., 101 F. 
Supp. 698—Woods v. Whelan, D.C. 
Pa., 93 F.Supp. 401—^Woods v. Golt, 
D.C.Del., 92 F.Supp. 325—U. S. v. 
Pinkston, D.C.Ky., 85 F.Supp. 516 
—Woods V. Mikelberg, D C.Pa., 80 
F.Supp. 222—Creedon v. Evangelis¬ 
ta, D.C.Pa., 77 F.Supp. 638—Bates 
V. McClees, D.C.Pa., 76 F.Supp. 939 
—Simmons v. Charbonnier, D.C.Ga., 
56 F.Supp. 512. 

Creedon v. Arielly, D.C.N.T., 8 F. 
K.D. 265 — Creedon v. Howie, D.C. 
Ohio, 8 F.B.D. 92. 

TTnverified denial 

Where Housing Expediter sued 
landlord for rents received in excess 
of maximum rents, and complaint 
specified amount, period of time cov¬ 
ered, and names of tenant, and land¬ 
lord answered denying collection of 
any excess and other facts but made 
no explanation, and denials were not 
under oath and no replies were made 
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to expediter's request for admissions, 
and no briefs were filed by landlord, 
expediter was entitled to summary 
judgment. 

U.S.—^Woods V. Taylor, D.C.Tenn., 9 
P.R.D. 637. 

74. U.S.—U. S. V. Stull, C.A.Conn., 

200 P.2d 413—Woods v. Benson Ho¬ 
tel Corp., C.A.Minn., 177 F.2d 543— 
Woods v. Robb, C.A.Tex., 171 F.2d 
539. 

Fancher v. Clark, D.C.Colo., 127 
F.Supp. 452—^Hart v. Leihy, D.C. 
Mo., 122 F.Supp. 510—Ellis v. 
Lynch, D.C.N.J., 106 F.Supp. 100 
—^Woods V. Levine, D.C.Me., 77 F. 
Supp, 559—Creedon v. Bowman, D. 

C. Pa., 75 F.Supp. 265. 

Barrett v. Landes, D.C.Mo., 11 
F.R.D. 187—Woods v. Wallace, D.C. 
Pa., 8 F.R.D. 140. 

Pull hearing required 

In action by the United States for 
treble damages for, and injunction 
against, rent overcharges, a full hear¬ 
ing was required to determine wheth¬ 
er plaintiff’s prayer should be grant¬ 
ed in full or only in part, since dam¬ 
ages are limited to amount of over¬ 
charges if defendants prove that the 
overcharges were neither willful nor 
the result of failure to take prac¬ 
ticable precautions, and hence plain¬ 
tiff’s motion for summary judgment 
would be denied. 

U.S.—U. S. V. Naus, D.C.Mo., 11 F.R. 

D. 189, 

Motion improperly granted 

(1) In general. 

U.S.—Smith V. XT. S., C.A.Mass., 199 
F.2d 377. 

(2) Where record in action by the 
United States against landlord for 
injunctive relief, restitution, and 
statutory damages for alleged viola¬ 
tions of Housing and Rent Act was in 
a confused and unsatisfactory state, 
and material issues of fact were 
raised, court erred in granting mo- 
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tion of United States for summary 
judgment, and should have given 
landlord opportunity to present 
proofs on the merits of his conten¬ 
tion that apartments were decontrol¬ 
led, notwithstanding tardiness of 
landlord. 

U.S.—U. S. V. Bazell, C.A.I11., 194 F. 
2d 745. 

(3) Where Price Administrator’s 
complaint charged defendant with 
being a landlord and sought to hold 
him liable as such, but his answer 
denied that he was a landlord or own¬ 
er of premises, disputed issues of 
fact were presented, and entry of 
summary judgment requiring resti¬ 
tution on bald allegations of plead¬ 
ings, buttressed by introduction of 
rental registration and checks evi¬ 
dencing rental payments, constituted 
an abuse of equitable discretion, 

U.S.—Blood V. Fleming, C.C.A.C 0 I 0 ., 
161 F.2d 292. 

76. U.S.—U. S. V. Leitner, D.C.Cal., 

86 F.Supp. 628, affirmed, C.A., 184 
F.2d 216. 

76. U.S.—Fancher v. Clark, D.C. 
Colo., 127 F.Supp. 452—-Hart v. 
Leihy, D.C.Mo., 122 F.Supp. 610. 

77. U.S.—Sartor v. Arkansas Natur¬ 
al Gas Corporation, La., 64 S.Ct. 
724, 321 U.S. 620, 88 L.Ed, 967, re¬ 
hearing denied 64 S.Ct. 941, 322 

U. S. 767, 88 L.Ed. 1593. 

Coleman v. Mountain Mesa Urani¬ 
um Corp., C.A.Wyo., 240 F.2d 12— 
Hemler v. Union Producing Co., C. 

C. A.La., 134 F.2d 436. 

Mullins V, Clinchfield Coal Corp., 

D. C.Va., 128 F.Supp. 437^ affirmed, 

C. A., 227 F.2d 881, certiorari de¬ 
nied 76 S.Ct. 1048, 361 U.S. 982, 100 
L.Ed, 1496—^Freedman v. Maguire, 

D. G.N.Y., 111 F.Supp. 171—Moxley 

V. Atlantic Refining Co., D.C.La., 99 
F.Supp. 499—Transcontinental Gas 
Pipe Line Corjp. v. Borough Mill- 
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in an action for a judgment declaring plaintiffs 
right to royalties from defendant on metals pro¬ 
duced from minerals taken from defendants mines, 
an issue as to whether extrinsic evidence would be 
admissible as bearing on the meaning of the contract 
between the parties precludes summary judgment.'^^ 
On the other hand, summary judgment may be grant¬ 
ed in such actions if there are no issues of fact in 
the case, and the court may adjudicate, as a matter 
of law, the rights of the parties. 

In an action for the construction of a deed con¬ 
veying mineral rights, the disposition of the contro¬ 
versy by summary judgment is appropriate if the 
deed is not susceptible of any interpretation other 
than that in favor of one of the parties.®® In an 
action in the nature of ejectment accompanied by 
a claim for mesne profits for the wrongful taking 
of minerals, where the record title is undisputed, 
the question involved is one of law and summary 
judgment may be entered.®^ 

§ 1175. Mortgages 

The court may enter summary Judgment in a case 
Involving rights and liabilities under a mortgage, if no 
substantial question of fact is presented and the rights 
of the parties may be determined as a matter of law. 

If no substantial question of fact is presented on 
a motion for summary judgment in a case involving 
rights and liabilities under a mortgage, and the court 
may determine the rights of the parties as a matter 
of law, it may enter summary judgment.An issue 
raised as to matters not material to the suit does 
not preclude the granting of summary judgment.®® 
A motion for summary judgment may not be grant¬ 
ed, however, where there is no right to judgment as 


a matter of law or if there is a dispute or genuine 
issue of fact requiring a trial.In an action to 
foreclose a mortgage, a motion for summary judg¬ 
ment on the ground that plaintiff was barred from 
proceeding with the action because of laches and un¬ 
clean hands will be denied where the defenses can¬ 
not be decided on the papers without proper proof 
at the trial. 

In an action to set aside a sale under a trust deed 
securing a note executed by plaintiff, general allega¬ 
tions that the holder of the note was in fact the 
agent of the trustee are not sufficient to raise an 
issue of fact against a detailed statement sworn 
to by defendant showing that the holder of the note 
at the time of the sale was a purchaser and that the 
trustee had no interest therein, and the granting of 
summary judgment is proper.®® Where pending 
an appeal from a judgment which declared a certain 
instrument to be a mortgage and paid, the parties 
entered into an agreement to settle and discontinue 
the litigation, and there is doubt as to whether the 
parties intended to vacate such judgment by their 
agreement, the question whether such judgment was 
res judicata of a subsequent action to foreclose a 
mortgage on land covered by the instrument may 
not be decided on motion for summary judgment.®'^ 

§ 1176. Sales in General 

In safes cases generally, if the facts are established 
and it appears that one party is entitled to Judgment as 
a matter of law, the court may enter summary judg¬ 
ment for such party. 

In sales cases generally, where the pleadings, an¬ 
swers to interrogatories, depositions and affidavits 
establish the facts and disclose that one party is 


town in Middlesex County, D.C.N’. 
J., 93 F.Supp. 2S3. 

Carruthers v. Jack Waite Min. 
Co„ D.C.N.Y., 14 F.K.D. 475. 

73. U.S.—^United Mercury Mines Co. 

V. Bradley Min. Co., C.A.Idaho, 233 
F.2d 205. 

79. tJ.S.—Ross Coal Co. v. Cole, C.A. 

W. Va., 249 F.2d 600—^Associated 
Resources Corp. v, Halliburton Oil 
Well Cementing- Co., C.A.Mo., 23 S 
F.2d 957, certiorari denied 77 S.Ct. 
668 , 353 U.S. 912, 1 L.Bd.2d 665. 

Knoshaug v. Pollman, D.C.N.D., 
148 F.Supp. 16, affirmed, C.A., 245 
F,2d 271. 

80. U.S,—Ross Coal Co. v. Cole, C.A. 
W.Va., 249 F.2d 600. 

81. U.S.—Proctor v. Sagamore Big 
Game Club, D.C.Pa., 166 F.Supp. 
465, affirmed, C.A, 265 F.2d 196. 

82. U.S.—Tri-Continental Financial 
Corp. V. Tropical Marine Enter¬ 
prises, Inc., C.A.Fla., 265 F.2d 619 
■—Sabin v. Home Owners' Loan 


Corp.. C.C.A.Okl., 151 F.2d 541, cer¬ 
tiorari denied 66 S Ct. 1011, 328 
U.S. 840, 90 L.Ed. 1615, rehearing 
denied 66 S.Ct. 1362, 328 U.S. 880, 
90 L.Ed. 1648, motion denied 67 
S.Ct. 108, 329 U.S. 823, 91 L.Ed. 
700, motion denied 67 S.Ct. 1076, 
330 U.S. 856, 91 L.Ed. 1297, 

Weston V. Noble, D.C.Alaska, 19 
P.R.D. 416. 

83- U.S.—^Mason v. Cathedral Bldg. 

Corp., D.C.Alaska, 125 F.Supp. 642. 
Other breaches of agreeaneiit 

In action on notes secured by mort¬ 
gage on truck the purchase of which 
was financed by plaintiff and the par¬ 
ties agreed to share the net profits 
from the truck rentals, fact that 
there was a possible dispute of fact 
as to whether defendant failed to de¬ 
vote his entire time and attention to 
the trucking business would not pre¬ 
clude summary judgment for plain¬ 
tiff where such was immaterial in 
view of other substantial undisputed 
breaches of the agreement. 
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U.S—Weston v. Noble, D.C.Alaska, 
19 F.R.D. 416. 

84. U.S.—Alaska Credit Bureau of 
Juneau v, Stevenson, D.C.Alaska, 
15 F.R.D. 409. 

D.C.—^Wyant v. Crittenden, 113 F.2d 
170, 72 App.D.C. 163. 
rictitious payee 

In suit to substitute trustee under, 
and to “reinstate," a deed of trust, 
fact questions, precluding summary 
judgment, were presented with re¬ 
spect to whether payee named in 
note secured by deed of trust was a 
“fictitious payee" and as to whether 
his indorsement had been forged. 
D.C.—Rubinstein v. Goldkind, 255 F. 
2d 530, 103 U,S,App.D.O. 121, 

85. U.S.—Riordan v. Ferguson, D.C. 
N.Y., 42 F.Supp. 47. 

86 - D.C.—^Williams v. Kolb, 145 F. 
2d 344, 79 U.S.APP.D.C. 253. 

87. U.S.—Riordan v. Ferguson, D.C. 
N.Y., 42 F.Supp. 47. 
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entitled to judgment as a matter of law, the court 
may enter summary judgment for such party.In 
an action by the United States for the difference be¬ 
tween the bid price for property offered for sale by 
it and the price obtained by the government for the 
property after the bidder’s default, a fact question 
which was, under the bid conditions, subject to ad¬ 
ministrative settlement will not preclude summary 
judgment for the government.^^ In an action by 
a dealer against a distributor for equitable relief 
based on alleged estoppel grounded on alleged 
promises made and acts of reliance done before the 
making of written contracts each of which included 
a provision that there were no oral or other agree¬ 
ments between the parties affecting the contract, 
the distributor is entitled to summary judgment, 
since proof of estoppel would be proof of an under¬ 
standing at odds with the integrating instrument, 
not an aid to its meaning.^o 

Summary judgment will be denied, however, in 
sales case if there are contested issues requiring a 
trial,as in the case of an action for breach of the 


contract to purchase,^^ or an action to recover the 
purchase price of property sold.^^ In a conditional 
seller’s action to replevy the article sold from the 
buyer, wherein the complaint was the only pleading 
filed, the court may not grant the buyer’s motion 
for summary judgment to award him damages for 
the alleged wrongful retaking, since a counterclaim 
must be filed to obtain the relief sought, and sum¬ 
mary judgment procedure may not be used to supply 
the place of pleadings and trial.In an action 
against the government on a contract for the sale of 
goods, wherein the government counterclaimed, 
whether the government owed plaintiff a sum in 
excess of the amount of the counterclaim which 
had not been paid so that the sum withheld by the 
government should constitute payment of the coun¬ 
terclaim presents a question of fact which should 
not be determined by summary judgment on the 
claim and counterclaim.^^ 

§ 1177. Shipping and Seamen 

General principles as to summary judgment proce¬ 
dure apply in actions involving shipping and seamen. 


88. U.S.—Sherwood Distilling Co. v. 
R. F. C., C.A.Md., 201 F.2d 42— 
Imported Liquors Co. v. Los An¬ 
geles Liquor Co., C.C.A.Cal., 152 F. 
2d 549. 

Frank R. Jelleff, Inc., to Use of 
Liberty Mut. Ins. Co. v. Poliak 
Bros, Inc., D.C.Ind., 171 F.Supp. 
467—Bond Indus. Equipment Sales 
Co. V. Whiting Corp., D.C N.Y., 114 
F.Supp. 161. 

Thorne, Neale & Co. v. Atlantic 
Gulf Export Corp., D.C.N.Y., 10 F. 
R.D. 59—^U. S., to Use of Truscon 
Steel Co. V. George Dreyman, Inc., 
D.C.Pa., 4 F.R.D. 361. 

Coimterclaim 

(1) Issue of fact as to defendant’s j 
counterclaim does not preclude sum¬ 
mary judgment for plaintiff’s claim 
for purchase price. 

U.S.—Omark Industries, Inc. v. Lu- 
banko Tool Co., C.A.N.Y., 266 F.2d 
540. 

(2) Counterclaim as affecting right 
to summary judgment on principal 
claim generally see supra § 1153. 

89. U.S.—Fay v. U. S., C.A.Fla., 253 
F.2d 936. 

90. U.S.—^Boro Hall Corp. v. General 
Motors Corp., C,C.A.N.Y., 164 F.2d 
770. 

91. U.S.—^New & Used Auto Sales, 
Inc. V. Hansen, C. A. Alaska, 245 
F.2d 951—Texas Industries v. 
Brown, C.A.Tex., 218 F.2d 510— 
Gruber v. Wm, Coady Co., C.A. 
Fla., 199 F.2d 554. 

Miller V, Shell Oil Co., D.C.N.Y., 
161 F.Supp. 373—U. S. Plywood 
Corp. V. Hudson Lumber Co., D.C. 
N.Y., 127 F.Supp. 489—Zig Zag 


Spring Co. v. Comfort Spring Corp., 
D.C.N.J., 89 F.Supp. 410—Waverly, 
Sayre & Athens Transp. Co. v. Gen¬ 
eral Motors Truck Co., D.C.Pa., 36 
F.Supp. 285—Bushwick - Decatur 
Motors v. Ford Motor Co., D.C. 
N.Y., 30 F.Supp. 917, affirmed, C.C. 
A., 116 F.2d 675. 

Geiss-America v. Fraser, D.C.N. 
Y., 21 F.R.D. 320—U. S. v. Costa, 
D.C.Pa., 11 F.R.D. 492. 

Question of credibility 

In action by automobile dealer 
against distributor for breach of 
contract relating to nonexclusive 
selling franchise to sell automobiles 
in specified territory, wherein deal- j 
er was entitled to offer evidence in 
aid of interpretation imposing an ob¬ 
ligation which distributor’s conduct 
allegedly breached, there was a tri¬ 
able issue of fact involving ques¬ 
tions of credibility, so that summary 
judgment to that extent was improp¬ 
er. 

U.S.—Boro Hall Corp. v. General Mo¬ 
tors Corp., C.C.A.N.Y., 164 F.2d 

770. 

Bequest for admissions 

Where third-party complaint and 
answer thereto raised issues of ma¬ 
terial fact as to breach of warranty 
and sworn statement of one of two 
third-party plaintiffs denied validity 
of some statements in request for 
admissions and raised issues of coer¬ 
cion in signing of certificate indicat¬ 
ing satisfactory completion of work, 
the admissions which arose by fail¬ 
ure of other third-party plaintiff to 
deny were uncertain in nature and 
hence third-party defendant was not 
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entitled to summary judgment for 
failure to answer request for admis¬ 
sions, particularly where the admis¬ 
sions contained nothing which clear¬ 
ly removed issue as to breach of 
warranty. 

U.S —U. S. V. Costa, D.C.Pa., 11 F.R. 
D. 492. 

92. U.S.—Lockie v. Wertheimer Cat¬ 
tle Co., D.C.Minn., 5 F.R.D. 45. 

93. U S.—Fairbanks, Morse & Co. v. 
Consolidated Fisheries Co., C.A.3, 
190 F.2d 817. 

Westfal-Larsen & Co., A/S v. U. 
S., Ct.Cl., 161 F.Supp. 614. 

Standard Rolling Mills v. Na¬ 
tional Mineral Co., D.C.N.Y., 2 F.R. 
D. 236. 

Offset 

In seller’s action to recover bal¬ 
ance of price for sale of a manufac¬ 
turing plant wherein defendant 
claimed an offset because of a faul¬ 
ty boiler and evidence established 
that plaintiff knew the purpose for 
which the boiler was required, but 
question whether defendant relied on 
plaintiff’s skill and judgment had 
not been conclusively resolved in 
plaintiff’s favor, so as to authorize 
the creation of an implied warranty, 
motion of plaintiff for summary judg¬ 
ment would be denied. 

U.S.—Standard Brands Inc. v. Con¬ 
solidated Badger Co-op,, D.C.Wis., 
89 F.Supp. 5. 

94. U.S.—^New Used Auto Sales, 

Inc. V. Hansen, C.A.Alaska, 245 F. 
2d 951. 

95. U.S.—^Doehler Metal Furniture 
Co. V. U. S., C.C.A.N.Y., 149 F.2d 
ISO. 
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General principles as to the operation of Rule 56 
of the Federal Rules of Civil Procedure, 28 U. 
S.C.A., relating to summary judgment apply in ac¬ 
tions involving shipping and seamen.^ ^ According¬ 
ly, summary judgments have been granted or denied, 
depending on the existence of triable issues of fact, 
or the right to judgment as a matter of law, in ac¬ 
tions testing the validity of shipping regulations,^'^ 
actions to recover shipping charges,^^ actions to 
recover for loss incurred by reason of fraudulently 
issued bills of lading,^^ suits on towage contracts,^ 
and in an action for reimbursement for the cost of 
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deporting an alien transported to the United States 
by the steamship line.^ 

The right to summary judgment, under the plead¬ 
ings, affidavits, and other documents presented, has 
also been adjudicated in actions to recover for loss 
of, or damage to, baggage or cargo,- actions for dis¬ 
ability or injuries incurred in shipping activity,^ 
actions for maintenance and cure,^ and actions 
involving claims for disability or injury incurred by 
stevedores and dock workers, as under the Long¬ 
shoremen’s and Harbor Workers’ Compensation 
Act.® In an action for injury or loss sustained on 


96. XJ.S.—Murphy v. Light, C.A.Fla., 
257 F.2d 323. 

Toho Bussan Kaisha, Limited v. 
American President Lines, Limited, 
D.C.N.Y., 155 F.Supp. 886, affirmed, 
G.A., 265 F.2d 418. 

Summary judgment held not proper 
XJ.S.—Brady v. Waterman S. S. Corp., 
D.C.Pa., 10 F.R.D. 629. 

97. Summary judgment held not 
proper 

XJ.S.—^American XJnion Transport v. 
U. S., D.C.N.Y., 55 F.Supp. 682, re¬ 
versed on other grounds 66 S.Ct. 
644, 327 U.S. 437, 90 L.Ed. 772. 

98. Summary judgment properly de¬ 
nied 

Xr.S. —Zarati S. S. Co. v. Park Bridge 
Corp., C.C.A.N.Y., 154 F.2d 377. 

99. XJ.S.—Toho Bussan Kaisha, Lim¬ 
ited V. American President Lines, 
Limited, C.A.N.Y., 265 F.2d 418. 

Toho Bussan Kaisha, Limited v. 
American President Lines, Limited, 

B. C.N.Y., 155 F.Supp. 886, affirmed, 

C. A., 265 F.2d 418. 

1. Summary judgment granted 

XJ.S.—Compania Be Kemoroiue y Sal- 
vamento, S. A,, v. Esperance, Inc., 
C.A.N.Y., 187 F.2d 114. 

2 . Summary judgment denied 
XJ.S,—^XJ. S. V. Holland-America Line, 

C. A.N.Y., 231 F.2d 373. 

3. Summary judgment held not 
proper 

XJ.S.—Amtorg Trading Corporation v. 
Johnson & Higgins, D.C.IST.Y., 51 F. 
Supp. 847. 

4. Summary judgment granted 

(1) In general. 

XJ.S.—Reyes v. A. H. Bull S. S. Co., 

D. C.N.Y., 80 F.Supp. 223. 

(2) In action brought under Jones 
Act for death of employee, sum¬ 
mary judgment will be granted for 
employer if it appears that employer 
has provided compensation under the 
Longshoremen’s Act for employee and 
that employee was subject to the 
act. 

XJ.S.—Braner v. Brooklyn Eastern 
Pistnct Terminal, B.C.N.Y., 46 F. 
Supp. 302. 


Summary judgment properly denied 

(1) In general. 

XJ.S.—Thomas v. Furness (Pacific) 
Limited, C.A.Cal., 171 F.2d 434, 
certiorari denied 69 S.Ct. 1522, 337 

U. S. 960, 93 L.Ed. 1759. 

Bernardo v. Bethlehem Steel Co , 

B.C.N.Y., 169 F.Supp. 914—Green 

V. New York & Cuba Mail S. S 
Co., B.C.N.Y., 161 F.Supp. 759— 
Sheridan v. Pan-American Refin¬ 
ing Corp., B.C.N.Y., 123 F.Supp. 81 
—Rackus V. Moore-McCormack 
Lines, B.C.Pa., 85 F.Supp. 185— 
Lewis V. Alcoa S. S. Co., B.C.N.Y,, 
67 F.Supp. 675. 

Kirk V. Arc S. S. Co., B.C.N.Y., 
21 F.R.B. 293—Rutledge v. Sin¬ 
clair Refining Co., B.C.N.Y., 13 F. 
R.B. 477. 

(2) In action against corporation 
operating United States ship under 
general agency agreement and an¬ 
other corporation for injuries sus¬ 
tained on ship by painter employed 
by third corporation, defendant agent 
was not entitled to summary judg¬ 
ment on ground that it was not lia¬ 
ble under agency agreement to busi¬ 
ness invitees injured while working 
aboard ship, where codefendant con¬ 
ceded in stipulation that it was en¬ 
gaged as contractor by defendant 
agent to do repair work on ship and 
subcontracted painting work to 
plaintiff’s employer. 

U.S.—Lugo V. Moore-McCormack 
Lines, B.C.N.Y., 86 F.Supp. 541. 

(3) In suit for injuries sustained 
by infant seaman against steamship 
company operating vessel of which 
seaman was member of crew under 
general agency agreement with the 
United States, Issue as to whether 
steamship company was liable for in¬ 
juries sustained by seaman under 
Jones Act as employer presented 
question on which, testimony should 
be taken. 

U.S.—Paschal v. North Atlantic & 
Gulf S. S. Co., B.C.N.Y., 95 F.Supp. 
293. 

5. Summary judgment properly 
granted 

U.S.—Brady v. Waterman S» §, Cprp., 
P.C.Pa., 10 F.R.B. 629. 
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Summary judgment held not proper 

(1) In general. 

U.S.—Murphy v. Light, C.A.Fla., 257 
F.2d 323. 

(2) In seaman’s suit for wages, 
maintenance, and cure under general 
admiralty and maritime law, where 
defendant admitted seaman slipped 
and fell and sustained some injuries, 
but did not admit he incurred a dis¬ 
ability as a consequence of his in¬ 
juries, an issue of fact was raised 
whether seaman incurred a disabil¬ 
ity, and that issue could not be de¬ 
termined on seaman’s motion for 
summary judgment. 

U.S.—Brady v. Waterman S. S. Corp., 
B.C.Pa., 10 F.R.B. 629. 

(3) In action under Jones Act for 
maintenance and cure, wherein de¬ 
fendants contended that they were 
mere agents, that ship was foreign- 
owned, and that therefore the court 
lacked jurisdiction, whereas plaintiff 

' contended that there was mere sham 
or paper ownership in foreigners 
while in truth American interests 
retained substantial measure of own¬ 
ership, summary judgment for de¬ 
fendants could not be granted, in ab¬ 
sence of all relevant facts as to own¬ 
ership and control exercised by de¬ 
fendants. 

U.S.—Kristiansen v. Fearnley & Eg¬ 
er, Inc., B.C.N.Y., 106 F.Supp. 356. 

6. Summary judgment held not 
proper 

(1) In general. 

U.S.—Chappell v. C. B. Johnson Lum¬ 
ber Corp., C.A.Or., 216 F.2d 873. 

Bordal v. Atlantic Maritime Co., 
B.C.Pa., 127 F.Supp, 186. 

(2) Question of whether an im¬ 
plied agreement by stevedoring com¬ 
pany existed to indemnify shipping 
company for any liability shipping 
company might incur by reason of 
injuries sustained by stevedoring 
company’s employees while engaged 
in work contracted for by stevedor¬ 
ing company could not be determined 
on motion for summary judgment 
when full facts were not before the 
court. 

U.S.—^Laput V. XJnion Sulphur Co., B. 
aN,Y., 120 F.Supp. 959* 
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a vessel, a time limitation in the contract of the car¬ 
rier may be raised in bar to plaintiff's action by mo¬ 
tion for summary judgment,*^ but summary judgment 
is precluded where there is a triable issue of fact as 
to whether plaintiff is bound by such provision of the 
transportation contract,^ or as to whether the com¬ 
pany’s claim agent had authority to waive the limita¬ 
tion period contained in the contract.^ Likewise, 
summary judgment will not be granted if there is 
a question of fact raised with respect to the running 
of the limitation period.!^ 

§ 1178. Stock and Stockholders 

In appropriate circumstances, the court may grant 
summary judgment in actions involving corporate stock, 
or the rights and liabilities of stockholders. 

In actions involving corporate stock, or the rights 
and liabilities of stockholders, the court may grant 


summary judgment if the pleadings, affidavits, and 
other papers presented on the motion for summary 
judgment establish that there is no triable issue of 
fact and that one party is entitled to judgment as a 
matter of law;^^ but if it appears that issues of fact 
are raised, or that a trial is otherwise proper or nec¬ 
essary, summary judgment will be denied,These 
rules have been applied to determine the right to 
summary judgment in an action to settle property 
rights in certain stock, an action by a stockholder 
to procure the liquidation of the corporation and 
for a receivership,!^ an action against a stockholder 
to enforce statutory liability to laborers, servants, 
or employees,!^ and an action to rescind a trans¬ 
action for the sale of stock.!^ 

In a proper case, summary judgment may be grant¬ 
ed in a stockholder’s suit against the corporation or 
its officers,!^ but if the facts are not decisively es- 


7. U.S.—^Nulvihill v. Furness, Withy 
& Co., D.C.N.T., 136 P.Supp. 201 
—Miller V. International Freight¬ 
ing Corp. Inc., D.C.N.T., 97 F.Supp. 
60. 

8. U.S.—^Azrak v. Panama Canal Co., 
D.C.N.Y., 117 F.Supp. 334. 

9. U.S.—Siegelman v. Cunard White 
Star Limited, C.A.N.Y., 221 P.2d 
189. 

10. Belivery of goods 

In action by shipper against car¬ 
rier for value of goods which ship¬ 
per alleged were misdelivered by car¬ 
rier under bills of lading providing 
that ship should be discharged from 
all liabilities for loss, damage, delay, 
or nondelivery of goods unless suit 
should be brought within one year 
after delivery of goods, pleadings, 
and papers submitted on carrier's 
motion for summary judgment on 
ground that the action was time- 
barred were not sufficient to deter¬ 
mine when delivery of goods was ac¬ 
complished and such issue was re¬ 
quired to be determined on a trial. 
U.S.—Eastern Trading Co. v. States 
Marine Corp. of Delaware, D.C. 
N.Y., 171 F.Supp. 200. 

11. U.S.—Toebelman v. Missouri- 
Kansas Pipe Line Co., C.C.A.Del., 
130 F.2d 1016. 

Lopata V. Handler, D.C.Okl., 37 
F.Supp. 871, appeal dismissed, C.C. 
A., 121 F.2d 938—^U, S. v. Free¬ 
man, D.C.Mass., 37 F.Supp. 720— 
Schneider v. Foster-Thornburg 
Hardware Co., D.C.W.Va., 33 F. 
Supp. 271. 

12. U.S.—^Miller v. Wahyou, C.A. 
Nev., 235 F.2d 6l2~Fogelson v. 
American Woolen Co., C.A.N.Y., 170 
F.2d 660—Toebelman v. Missouri- 
Ka)isas Pipe Line Co., C.C.A.Del., 
130 F.2d 1016. 

Clayton v. James B. Clow & 
Sons. D.C.IIL, 164 F.Supp. 108— 


Speed V. Transamerica Corp., D.C 
Del., 71 F.Supp. 457—Geller v. 
Transamerica Corporation, D.C. 
Del., 53 F.Supp. 625, affirmed, C.C. 
A., 151 F.2d 534—^Winkelman v. 

General Motors Corporation, D.C. 
H.Y., 39 F.Supp. 826—^IVIerchants 
Distilling Corporation v. American 
Beverage Corporation, D.C.Del., 33 
F.Supp. 304. 

13. Summary judgment held proper 
U.S.—Sun Ins. Office, Limited, of 

London v. Leshefsky, D.C.Mass., 
31 F.Supp. 952. 

Summary judgment held not proper 
U.S.—Clayton v. James B. Clow & 
Sons, D.C.IIL, 154 F.Supp. 108. 

14. Summary judgment held proper 
U.S.—Campbell v. Pennsylvania In¬ 
dustries, D.C.Del., 99 F.Supp. 199. 

Summary judgment held not proper 

(1) In action by minority stock¬ 
holder against corporation and direc¬ 
tors to wind up the affairs of the 
corporation on the ground that its le¬ 
gal term of existence had expired, 
plaintiff’s contention that the direc¬ 
tors failed to comply with the statu¬ 
tory requirements of state law when 
it last extended the company’s corpo¬ 
rate life raised a factual issue pre¬ 
cluding summary judgment. 

U.S.—Struthers v. Robertson Lum¬ 
ber Co., D.C.Minn., 173 F.Supp. 204. 

(2) Mere fact that the principal 
stockholder and managing officer 
purchased assets of corporation when 
corporation became insolvent and its 
affairs were wound up did not neces¬ 
sarily entitle minority stockholders 
to trial in action for appointment of 
receiver to liquidate assets of corpo¬ 
ration and for decree declaring that 
defendant officers held property as 
trustees for stockholder, where mi¬ 
nority stockholders alleged fraud, but 
did not set forth facts from which 
fraud could be inferred, and officers’ 
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affidavits made complete disclosure 
with respect to manner in which cor¬ 
poration’s affairs were wound up. 
U.S.—Lopata v. Handler. D.C.Okl., 37 
F.Supp. 871, appeal dismissed, C.C. 
A., 121 F.2d 938. 

15. Summary judgment granted 
U.S.—Gonzales v. Tuttman, D.C.N.Y., 

59 F.Supp. 858, 

16. Praud 

In action to rescind a transaction 
for the sale of stock and that de¬ 
fendants be enjoined from negotiat¬ 
ing plaintiff's notes and that they 
be canceled because of alleged fraud 
practiced m the transaction of which 
defendant allegedly had knowledge, 
where facts relevant to defendants’ 
good faith or lack of it were peculiar¬ 
ly within its own knowledge and had 
not as yet been fully ascertained by 
plaintiff, summary judgment was in¬ 
appropriate. 

U.S.—Sentry Corp. v. Conal Intern. 
Corp., D.C.N.Y., 164 F.Supp. 770. 

17. U.S.—Brensinger v. Margaret 
Ann Super Markets, C.A.Fla., 192 
F.2d 458. 

Gruber v. Chesapeake & O. Ry. 
Co., D.C.Ohio, 158 F.Supp. 593— 
Truncale v. Blumberg, D.C.N.Y., 83 
F.Supp. 628—Speed v. Transameri¬ 
ca Corp., D.C.Del., 71 F.Supp. 457. 
Judgment for defendant 

(1) In minority stockholders’ de¬ 
rivative suit against corporation di¬ 
rectors for accounting as to alleged 
double commissions paid director 
without corporation's knowledge, rec¬ 
ord clearly disclosing that corpora¬ 
tion knew of the double commissions 
and that commissions were for the 
same services entitled directors to 
summary judgment on that cause of 
action. 

U.S.—Toebelman v. Missouri-Kansas 
Pipe Line Co., aC.A.Del., 130 F.2d 
1016. 
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tablished, or if the rights of the parties may not be 
adjudicated as a matter of law, summary judgment 
will be denied.^^ In a stockholder’s derivative ac¬ 
tion, a complaint alleging that certain warrants were 
issued by the corporation without sufficient con¬ 
sideration is insufficient by itself to raise a fact 
issue so as to resist a motion for summary judg¬ 
ment by defendant.i^ The fact that going to trial 
would involve the corporation and directors in con¬ 
siderable expense which would be avoided by sum¬ 
mary judgment does not require the granting of a 
motion for summary judgment in a stockholder’s ac¬ 
tion, 

In an action by a stockholder challenging the 
legality of an offer to exchange stock based on 
various alleged statutory violations, where it ap¬ 
peared that the issues which would apparently arise 
when the answer was served, such as laches, statute 


of limitations, etc., could not be decided on the basis 
of the complaint and affidavits, under the circum¬ 
stances, the issues should be determined after trial 
where the parties would have the opportunity to 
present a complete record, and the motion for sum¬ 
mary judgment should be denied.^^ 

§ 1179. Taxation 

Summary judgment procedure Is applicable in taxa¬ 
tion cases so as to permit the granting of such judg¬ 
ment when there is no triable issue of fact and the mov¬ 
ing party is entitled to judgment as a matter of law. 

Generally, in taxation cases, summary judgment 
procedure is applicable so as to permit the granting 
of such judgment when, and only when, there is no 
triable issue of fact, and the moving party is en¬ 
titled to judgment as a matter of law .22 Such rule 
applies in an action to collect taxes due or as¬ 
sessed,^3 an action to enforce a tax lien,34 a tax- 


(2) In stockholder’s action for can¬ 
cellation of contract by which cor¬ 
poration sold its street railway prop¬ 
erties, and for an accounting- by 
purchaser, where there was no dis¬ 
pute as to the material facts as far 
as right to cancellation was con¬ 
cerned, it was not contended that the 
sale was illegal, and affidavit in sup¬ 
port of motion for summary judg¬ 
ment was sufficient to overcome any 
issue of fraud, defendant’s motion for 
summary judgment was properly 
granted. 

U.S.—Brooks v. Utah Power & Light 
Co., C.C.A.Utah, 151 F.2d 514. 

(3) In stockholders’ action to en¬ 
join proposed settlement of suit 
against corporation, purported is¬ 
sues of fact as to whether corpora¬ 
tion compromised the suit, -whether 
directors acted in good faith, and 
whether settlement was made to 
avoid taxes, presented only ques¬ 
tions of law or conclusions to be 
deduced from undisputed facts and 
did not prevented granting of de¬ 
fendants’ motion for summary judg¬ 
ment, notwithstanding certain con¬ 
flicting statements in affidavits by 
defendant directors. 

U.S.—^Dickheiser v. Pennsylvania R. 
Co., U.C.Pa., 5 P.R.r>. 5, affirmed, 
C.C.A., 155 P-2d 266, certiorari de¬ 
nied 67 S.Ct. 620, 329 U.S. 808, 91 L. 
Ed. 6S9. 

Illegal loan, agreement 

Question with respect to whether 
stockholder purchasing stock in good 
faith subsequent to the making of an 
illegal loan agreement could bring 
derivative action to prevent threat¬ 
ened damage to corporation by the 
making of further loan or by per¬ 
mitting payment of loan with pre¬ 
ferred stock of lender, could be 
raised and determined on motion for 


summary judgment or at trial of 
action. 

U.S.—Lissauer v. Bertles, D.C.N.Y., 
37 P.Supp. 881. 

I 18. U.S —Fogelson v. American 

Woolen Co, C.A.N.Y., 170 F.2d 660. 

Weisman v. Spector, D.C.N.Y., 
158 P.Supp. 789—^Weisman v 
Spector. D.C.N.Y, 158 F.Supp. 788 
—Kinsey v. Knapp, D.C.Mich., 154 
F.Supp. 263, vacated on other 
grounds, C.A., 249 F.2d 797, cer¬ 
tiorari denied 78 S.Ct. 778, 356 U. 
S. 936, 2 L.Ed.2d 812, mandamus 
denied 78 S.Ct. 795, 356 US. 935, 2 
LEd.2d 810, certiorari denied 78 
S.Ct. 795, 356 U.S. 935, 2 L.Ed 2d 
810—Marks v. Autocar Co., D.C. 
Pa., 152 F.Supp. 408—^Maffia v. 
American Woolen Co., D.C.N.Y., 125 
P.Supp, 465—Schreiber v. Butte 
Copper & Zinc Co., D.C.N.Y., 98 F 
Supp. 106—Steinberg v. Adams, D. 
C.N.Y., 90 P.Supp. 604—Doyle v. 
Milton, D.C.N.Y., 73 P.Supp. 281— 
Goldboss V. Reimann, D.C.N.Y., 44 
P.Supp. 756. 

Q-ood reputation 

Pact that defendant-directors had 
good reputations and characters 
could not be considered as ground 
for granting defendants’ motion for 
summary judgment in stockholder’s 
derivative action. 

U.S.—Subin V. Goldsmith, C.A.N.Y., 
224 P-2d 753, certiorari denied 76 
S.Ct. 136, two cases, 350 U.S. 883, 
100 L.Ed. 779. 

Prima facie case 

In stockholders’ derivative action 
to recover for directors’ alleged con¬ 
spiracy to use corporation’s facilities 
for personal gam of themselves and 
their alleged affiliates in gaining con¬ 
trol of carrier, establishment of a 
prima facie case by records of trans¬ 
actions would not entitle stockhold¬ 
ers to summary judgment, in view of 
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issues of fact raised as to reasons 
for occurrence of the alleged trans¬ 
actions and the relationship between 
individual defendants. 

U.S.—Breswick & Co. v. Briggs, D.C. 
N.Y., 135 P.Supp. 397. 

19. U.S.—^Wise V. Universal Corp., 
D.C Del., 93 P.Supp. 393. 

20. U.S.—Subin v. Goldsmith, C.A. 
N.Y., 224 P.2d 753, certiorari de¬ 
nied 76 S.Ct. 136, two cases, 350 
U.S. 883, 100 L.Ed 779. 

21. U.S.—Dabney v. Alleghany Corp., 
D.C.N.Y., 164 F.Supp. 28. 

22. U.S.—Irving Trust Co. v. U. S., 

C. A.N.Y., 221 P.2d 303, certiorari 
denied 76 S.Ct. 59, 350 U.S. 828, 100 
L.Ed. 740. 

Cross motions 

Where it appeared in suit by prop¬ 
erty owners to enjoin city and city 
officials from enforcing collection of 
special assessment for construction 
of sewer that all of the facts were 
fully stated in the record, and that 
no further facts could be gained by 
trial, and both parties ask for sum¬ 
mary judgment, it was appropriate 
that the case be decided on the mo¬ 
tions. 

U.S—^Ashley v. City of Anchorage, 

D. C. Alaska, 95 F.Supp. 189, af¬ 
firmed, C.A., 196 P.2d 809. 

23. Summary judgment held proper 
U.S—U. S. V. Wolfe, D.C.N.Y., 26 F. 

Supp. 940. 

Summary judgment held not proper 
U.S.—U. S. V. Hicks, C.A.Fla., 212 F. 
2d 356. 

U. S. V. Szerlip, D.C.N.Y., 148 F. 
Supp. 741. 

U. S. V. Kehoe, D.C.Pa., 4 F.R.D. 
306. 

24- Summary judgment held proper 
(1) In general. 

U.S.—^U. S. V. National City Bank of 
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payer’s action to declare tax assessments void,^^ 
a suit to cancel taxes and assessments,and an ac¬ 
tion challenging- a deficiency assessments'^ Where 
the pleadings before the court did not raise an issue 
of estoppel, and it -was not possible for the court to 
determine from the papers submitted or interroga¬ 
tion of counsel that material facts in connection with 
the defense of estoppel existed without substantial 
controversy, the court may not predicate summary 
judgment for the taxpayer, with respect to the 
government’s claim for tax deficiency, on a possible 
estoppel against the government resulting from an 
informal settlements^ 

Summary judgment may be granted in an action 
to recover taxes alleged to have been erroneously 
paid or collected, where the facts are not in real 


dispute and the court determines the issue of law 
in favor of one party;S9 but if there are issues 
raised which must be disposed of by a trial, sum¬ 
mary judgment will be refused.so A similar result 
is reached in a taxpayer’s action to recover a penalty 
assessed by tax authorities,Si or to recover interest 
allegedly overpaid on a tax deficiency's2 Where 
there is no dispute as to the acts of defendant in the 
collection of taxes and the amounts thereof, whether 
such acts were illegal or deprived plaintiff of his 
property without due process of law are issues of 
law and not of fact, and summary judgment proce¬ 
dure is proper.SS 

§ 1180. Torts 

Summary judgment may be granted In a tort ac- 


New York, D.C.N.Y., 32 F.Supp. 
890. 

(2) Where from the pleadings, ad¬ 
missions, and other papers there did 
not appear to be any genuine issue 
of fact except as to the amount of 
wages attached to enforce a govern¬ 
ment tax lien, defendants’ motion to 
dismiss should be denied and sum¬ 
mary judgment rendered for plaintiff 
on the issue of liability. 

U.S.—U. S. V. Newhard, D.C.Pa., 128 
F.Supp. 805. 

Stottinary judgment held not proper 
U.S.— Lenz v. Wagner, C.A.Ala., 240 
F.2d 666. 

XT. S. V. Bruce Mach. Co., D.C. 
Mass., 132 F.Supp. 525. 

25. Summary judgment held proper 
U.S.—^Cromwell v. Hillsborough Tp., 

D.C.N.J., 56 FSupp. 41, affirmed, 

C. C.A., 149 F.2d 617, affirmed 66 S, 
Ct. 445, 326 U.S. 620, 90 L.Ed. 358. 

26. Summary judgment properly de¬ 
nied 

U.s.—U, S. V. Woodworth, D.C.N.T., 
60 F.Supp. 844. 

27. Summary j udgment held not 
proper 

U S.—Homan Mfg. Co. v. Long, C.A. 

111., 242 F.2d 645. 

28. U.S.—Cuba R. Co. v. U. S., D.C. 
N.T., 135 F.Supp. 847. 

29. U.S.—Brodnck v. Gore, C.A.Kan., 
224 F.2d 892—Radio City Music 
Hall Corporation v. U. S., C.C.A. 
N.Y., 135 F.2d 715. 

Gershwin v. U. S., 150 F.Supp. 
799, 138 Ct.Cl. 205—Naifco, Inc. v. 
Pahs, D.C Fla., 126 F.Supp. 794— 
Chandler Laboratories v. Smith, 

D. C.Pa., 88 F.Supp. 583, motion de¬ 
nied 94 F.Supp. 248—Bssick v. U. 

5., D.C.Cal., 88 F.Supp. 23--Weil 
V. U. S., D.C.N.Y., 30 F.Supp. 349, 
reversed on other grounds, C.C.A., 
115 P.2d 999, certiorari denied 61 
S.Ct. 1086, 313 U.S. 574, 84 L.Ed. 
1532. 


Prior litigation 

Where previous litigation concern¬ 
ing same stock redemption transac¬ 
tion with respect to other taxpayers 
had been concluded favorably to tax¬ 
payers, and same evidence would be 
presented in instant case, and it ap¬ 
peared that the redemption had dif¬ 
fered from a declaration of dividend 
in that proportionate ownership of 
stock had been changed, plaintiffs 
were entitled to summary judgment 
in their action to recover income tax 
imposed as on a dividend, notwith¬ 
standing parties and claims in ac¬ 
tions were so different as to prevent 
application of res judicata or col¬ 
lateral estoppel, and even though 
plaintiffs had requested jury trial. 
U.S.—Leake v. Jones, D.C.Okl., 18 F. 
R.D. 80. 

Stipulated amount 

Summary judgment for taxpayer 
in action against United States for 
interest allegedly due on overpay¬ 
ments of income and excess profits 
taxes would be reduced on rehearing 
to stipulated amount. 

U.S.—^Ash Grove Lime & Portland 
Cement Co. v. U. S., 132 F.Supp. 
213, 132 Ct.Cl. 7. 

30. U.S.—Girard v. Gill, C.A.N'.C., 
261 F.2d 695—Sarkes Tarzian, Inc. 
V. U. S., C.A.Ind., 240 F.2d 467— 
Burrell v. Fahs, C.A.Fla., 232 F.2d 
163—Kasper v. Baron, C.A.S.D., 191 
F.2d 737—Snower & Co. v. U. S , 
C.C.A.Ill., 140 F.2d 367—Campana 
Corporation v. Harrison, C.C.A.Ill., 
135 F.2d 334. 

Stanton v. U. S., D.C.N.Y., 137 F. 
Supp. 803—^Duffield v. U. S., D.C. 
Pa., 136 F.Supp. 944—^Joseph Horne 
Co. V. U. S., 135 F.Supp, 549, 133 
Ct.Cl. 270—Grant v. Nicholas, D.C. 
Colo., 127 F.Supp. 236—V. Lev- 
ensverzekering-Maatschappij Van 
De Nederlanden v. U. S., D.C.Conn., 
121 F.Supp. 116—^Bishop v. Shaugh- 
nessy, D-ahT-Y., 119 F.Supp. 62— 
Lincoln Rochester Trust Co. v. Mc- 
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Gowan, D C.N.Y., 109 F.Supp. 437— 
Van Hook v. U. S, D.C.Ill, 108 F. 
Supp. 32—McLain v. Jarecki, D.C. 

Ill., 107 F.Supp. 148—Baker v. Hoey, 
DC.N.Y., 33 F.Supp. 799—Saunders 
V. Higgins, D.C.N.Y., 29 F.Supp. 

326. 

D.C.—^A. Gusman, Inc. v. McGrath, 
D.C., 94 F.Supp. 724. 

Pailure to offer proof 
In automobile dealer’s action for 
income tax refund on ground that he 
had been erroneously disallowed 
credit for expenditures above ceiling 
prices for automobiles, failure of 
dealer, on his motion for summary 
judgment, to offer proof, by affidavit 
or any other means, to controvert de¬ 
nial in answer that over-ceiling prices 
had been paid left substantial issue 
of fact, making it error for court to 
grant summary judgment. 

U.S.—U, S. V. Hams, C.A.Ga., 216 F. 
2d 690. 

Question, not involved on hearing 

Where pleadings in actions by cem¬ 
etery company involving question of 
whether company was exempt from 
taxation raised further question of 
whether company, even though not 
exempt, was entitled to a refund for 
overpayment, that question was not 
properly a part of hearing on mo¬ 
tions for summary judgment, and 
conclusion that company was not 
exempt from taxation did not re¬ 
sult in sustaining the defendant’s 
motion for summary judgment. 

U.S.—^West Laurel Hill Cemetery Co. 
V, McLaughlin, D.C.Pa., 44 F.Supp. 
63. 

31. Suoamary judgmeut held not 
proper 

U.S,—^U. S. V. Gardner, C.A.lSrev., 244 
P.2d 952. 

32. Summary judgment held proper 
U.S.—Crolich v. U. S., D.C.Ala., 144 

F.Supp. 109. 

33. U.S.—Wilson V. Kennedy, C.A. 
Guam, 232 F.2d 153. 
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tion where the facts are uncontroverted and show a 
right to judgment in one party. 

Summary judgment may be granted in a tort ac¬ 
tion where the facts are uncontroverted and show a 
right to judgment in one party.Particular tort 
actions in which such a judgment ma}^ be proper in¬ 
clude conversion,slander of title,trespass, 
and actions under the Civil Rights Act.^^ The fact 
that the complaint in an action under the Civil 
Rights Act is to be construed liberally does not bar 
a motion by defendant for summary judgment.^^ 

On the other hand, where in a tort action, there 
are issues of fact for determination at a trial, and no 
right to judgment as a matter of law, summary judg¬ 
ment will be refused.'^o This principle has been ap¬ 
plied in various particular tort actions such as an 


action for infringement of a registered trade¬ 
mark,an action to recover damages or penalties 
under the False Claims Act,4 2 an action for in¬ 
vasion of right of privacy,or actions for mis- 
appropriation of funds,^^ ideas,or literary prop¬ 
erty,trespass,47 unfair competition,wrongful 
attachment,49 or wrongful interference with con¬ 
tractual relations.^® Defendant is not entitled to 
summary judgment as to a claim based on induce¬ 
ment of breach of contract where questions of ex¬ 
cuse, justification, malice, willfulness, and intention 
to harm entail facts and circumstances, acts and 
statements of people, which should not be decided on 
depositions or affidavits. 

An issue of fact with respect to whether a tort 
action is barred by limitations precludes summary 


34 . U.S.—U. S. V. De Witt, C.A.Tex., 

265 F.2d 293—Cooper v. Pw. J, Reyn¬ 
olds Tobacco Co,, C.A.Mass, 25 6 
F.2d 464, certiorari denied 79 S.Ct. 
112, 358 U.S. 875, 3 L.Ed.2d 105— 
Cahfornia Apparel Creators v. 
Wieder of Cal., C.C.A.N.Y., 162 

F.2d 803, certiorari denied 68 S.Ct. 
156, 332 U.S. 816, 92 L.Ed. 393. 

Carson v. Behlen, B.C.R.I., 136 
F.Supp. 223. 

D.C.—Riley v, Titus, 190 F.2d 653, 
89 U.S.App.D.C. 79, certiorari de¬ 
nied 72 S.Ct. 82, 342 U.S. 855, 96 
L.Ed. 644, rehearing denied 72 S Ct. 
179, 343 U.S. 889, 96 L.Ed. 667— 
Christianson v. Gaines, 174 F.2d 
534, 85 U.S.App.B.C. 15—Lamore 

V. Laughhn, 159 F.2d 463, 82 U.S. 
App.D C. 3. 

Ulen V. American Airlines, B.C., 
7 F.R D, 371. 

35. U.S.—U. S. V. Landsverk, B.C. 
Minn., 144 F.Supp. 708. 

36. U.S.—Reynolds v. Maples, C.A. 
Miss., 214 F.2d 395. 

37. U.S.—^Hahn v. U. S. Airlines, D. 
C.N.Y., 127 F.Supp. 950. 

38. U.S.—^Morgan v. Sylvester, B.C. 
N.Y., 125 F.Supp. 380, affirmed, C. 

A., 220 F.2d 758, certiorari denied 
76 S.Ct. 112, 350 U.S. 867, 100 KEd. 
768, rehearing denied 76 S.Ct. 201, 
350 U.S. 919, 100 L.Ed. 805. 

39- U.S.—^Morgan v. Sylvester, su¬ 
pra. 

40. U.S.—Lynch v. Call, C.A.Utah, 
261 F.2d 130—^Atlas Sewing Cen¬ 
ters, Inc. V. National Ass’n of In¬ 
dependent Sewing Mach. Bealers, 
C.A.Utah, 260 F-2d 803—Johnson 
Farm Equipment Co. v. Cook, C.A. 
Iowa, 230 F.2d 119—Kaufman v. 
Western Union Tel. Co., C.A.Tex., 
224 F.2d 723, certiorari denied 76 
S.Ct. 321, 350 U.S, 947, 100 L.Ed. 
825—Southern Rail & Equipment 
Co. V- Midwest Mfg. & Plating Co., 
C.A.I11.. 178 F.2d 390—Fine v. 


Paramount Pictures, C.A.Ill., 171 
P.2d 571. 

Miller V. Shell Oil Co., B.C.N.Y., 
161 F.Supp. 373—Guy F. Atkinson 
Co. V. Merritt, Chapman & Scott 
Corp., B.C.Cal., 126 F.Supp. 406— 
Foltz V. News Syndicate Co, B.C 
N.Y., 114 F.Supp. 599—John W. 
Shaw Advertising, Inc. v. Ford 
Motor Co., B.C.Ill., 112 F.Supp. 121 
—State of Arkansas, for Use and 
Benefit of Temple v. Central Sur. 
& Ins. Corp. of Kansas City, Mo , 

B.C.Ark, 102 F.Supp. 444. 

Whitaker v. Graves, B.C.N.Y., 18 
F.R.B. 246—Carroll v. Paramount 
Pictures, B.C.N.Y., 3 F.R.B. 47 

B.C.—^Johnston v. Rodis, 251 F.2d 
917, 3 02 U.S.App.B.C. 209—Clark v. 
Atlantic Coast Line R. R., 244 P.2d 
368, 100 U.S.AppB.C. 279. 

‘‘Iioaned servant doctrine” 

Where minor was injured by mili¬ 
tary equipment which had been lent, 
together with military personnel, to 
superintendent of schools for pur¬ 
pose of instructing students in mili¬ 
tary science, which served a gov¬ 
ernmental purpose of training stu¬ 
dents for military service, and ques¬ 
tion of benefits as between state and 
nation and extent of control of mili¬ 
tary personnel over military equip¬ 
ment in question were not clearly 
defined, “loaned servant doctrine” was 
not so clearly applicable as to re¬ 
quire a summary judgment for gov¬ 
ernment in action by minor under 
Federal Tort Claims Act. 

U.S.—Cobb V. U. S., B.C.La., 74 F. 
Supp. 713. 

41. U.S.—^Brittel v. Friedman, B.C. 
N.Y., 60 F.Supp. 999, affirmed, C.C. 
A., 154 F.2d 653. 

42. U.S.—Hyslop V. U. S., C.A.Neb, 
261 F.2d 786. 

U, S. V. Johnston, B.C.Okl., 138 
F.Supp. 525—^U, S. V. American 
Packing Corp., B.C.N.J., 113 F. 

Supp. 223. 


■ 43. U.S.—Garner v. Triangle Publi¬ 
cations, B.C.N.Y., 97 F.Supp. 646. 

44. US—Colonial Airlines v. Janas, 

C.A.N.Y., 202 P.2d 914. 

AVilbur V. Ford, D.C.Mass., 89 F. 
Supp. 407. 

45. U.S —Galanis v. Procter & Gam¬ 
ble Corp., B.C.N.Y., 153 F.Supp. 34 
—Hisel V. Chrysler Corp., B.C.Mo., 
94 F.Supp. 996. 

46. U S.—John W. Shaw Advertis¬ 
ing, Inc. v. Ford Motor Co., B.C. 
111., 112 F.Supp. 121. 

47. U.S.—Sparks v, England, B.C. 
Mo., 1 F.R.B. 688. 

48- U.S.—California Apparel Crea¬ 
tors V. Wieder of California, C.C.A. 

K. Y., 162 F.2d 893, certiorari de¬ 
nied 68 S.Ct. 156, 332 U.S. 816, 92 

L. Ed. 393. 

Smith, Kline & French Labora¬ 
tories V. Midwest Chemical Bevel- 
opment Corp., B.C.Ohio, 96 F.Supp. 
797. 

D.C.—^Hook & Ackerman v. Hirsh, 

B. C., 98 F.Supp. 477. 

49. US.—Lynch v. Call, C.A.Utah, 
261 F.2d 130. 

50. U.S.—^Hurst v. Stone & Webster 
Service Corp., D.C.N.Y., 140 F.Supp. 
857. 

Unsatisfactory meditmi 

Where sole stockholder allegedly 
induced company to discharge sales¬ 
man, summary judgment was an un¬ 
satisfactory medium in which to de¬ 
termine question whether sole stock¬ 
holder acted partly out of ill will to¬ 
wards salesman but also in belief 
that stockholder was serving inter¬ 
ests of company in as much as ques¬ 
tion involved intangible matter of 
state of mind. 

U.S.—^Tye v. Finkelstein, B.C.Mass., 
160 F.Supp. 666. 

61. U.S.—^Miller v. Shell Oil Co., D. 

C. N.Y., 161 F.Supp. 373. 
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judgment of dismissal on such ground.52 an 
action under a state wrongful death statute, a mo¬ 
tion for summary judgment on the ground that the 
action was not commenced within a prescribed time 
after the date of the accident as required by the 
state workmen's compensation statute permitting a 
person receiving compensation to sue within such 
time will be denied until such state of facts is shown 
as would make applicable the provision of the com¬ 
pensation act.^3 Where a complaint in an action 
against the United States is so meager in its exposi¬ 
tion of facts, which, if properly alleged would permit 
the court to determine whether the action falls 
within an exception of the Federal Tort Claims Act, 
the court may not in the absence of further facts, 
grant the governmenfs motion for summary judg¬ 
ment, grounded on an exception to the statute.^^ 

Conspiracy, The fact that a complaint is ground¬ 
ed in conspiracy does not preclude the granting of a 
motion for summary judgment,^^ and where an 
action for conspiracy was barred by a state court 
judgment, the trial court may properly grant a sum¬ 
mary judgment dismissing the complaint.^^ How¬ 
ever, the existence of a fact issue in an action in¬ 
volving conspiracy precludes summary judgment.S'^ 
Defendant is not entitled to summary judgment on 
the ground that a judgment in a prior suit was res 
judicata of the issues in the instant action, where 


there is no showing made that the acts constituting 
the conspiracy were the same in both actions.^® 

False imprisonment, Summary judgment may be 
granted in an action for false imprisonment, where 
on the uncontroverted facts, defendant is entitled to 
judgment as a matter of law;^^ but such judgment 
is improper where the record discloses genuine 
issues of fact requiring determination at a trial. 

Fraud and misrepresentation. While summary 
judgment may in a proper case, be obtained in an ac¬ 
tion based on fraud and misrepresentation,sum¬ 
mary judgment will be denied if the moving party is 
not entitled to judgment as a matter of law.® 2 Ac¬ 
cording to some decisions, fraud, or false representa¬ 
tion, is not usually susceptible to summary disposi¬ 
tion,^ 3 and where information with reference to the 
claimed fraudulent transaction rests exclusively 
within the knowledge of the participants, and plain¬ 
tiff has no means successfully to meet the facts al¬ 
leged in defendant's affidavit, summary judgment 
should not be granted on defendant’s affidavit.^^ 

Libel and slander. Summary judgment may be 
granted, in a proper case, in an action for libel and 
slander, where on the established facts, one party 
is entitled to judgment as a matter of law.^^ How¬ 
ever, if it appears from the record that there are 
genuine issues raised which should be determined at 
trial, summary judgment will be refused.®^ Where, 


52. U.S.—Byrd v. Bates, C.A.Tex., 
243 F.2d 670—Reid v, U. S., C.A. 
Miss., 224 F 2d 102. 

Zimmerman v. Poindexter, D.C. 
Hawaii, 78 F.Supp. 421. 

53. U.S.—^Kowalewski v. Pennsyl¬ 
vania R. Co., D.C.Del., 141 F.Supp. 
565. 

54. U.S.—^Ferran v. U. S., D.C.Puerto 
Rico, 17 P.R.D. 210. 

65. U.S.—Morgan v. Sylvester, D.C. 
N.Y., 125 F.Supp. 380, affirmed, C. 
A., 220 F.2d 758, certiorari denied 
76 S.Ct. 112, 350 U.S. 867, 100 L.Ed. 
768, rehearing denied 76 S.Ct. 201, 
350 U.S. 919, 100 L.Ed. 805. 

56. U.S.—Hardy v. Bankers Life & 
Cas. Co., C.A.Ill., 232 F.2d 205, cer¬ 
tiorari denied 76 S.Ct. 1051, 351 U.S. 
984, 100 L.Bd. 1498- 

57. U.S.—Seaboard Sur. Co. v. Per- 
macrete Const. Corp., D.C.Pa., 105 
F.Supp. 349. 

Mitchell V. RKO Rhode Island 
Corp., D.C.Mass., 22 F.R.D. 232. 
Pact issue as to defense 

In action to recover damages re¬ 
sulting from alleged conspiracy 
through which defendants allegedly 
deprived plaintiff of his property by 
alleged duress, wherein defendants 
interposed defense that alleged con¬ 
spiracy and duress were affirmed by 


plaintiff by subseauent agreements 
with defendants, plaintiff's affidavit 
was sufficient to raise issue of fact 
as to whether alleged conspiracy and 
duress remained in effect at time of 
execution of the subsequent agree¬ 
ments, so as to require denial of mo¬ 
tion for summary judgment. 

U.S.—Holzman v. Barrett, C.A.I11., 
192 F.2d 113. 

58. U.S.—Van Erode Mill. Co. v. Kel¬ 
logg Co., D.C.Del., 113 F.Supp. 845. 

59. D.C.—Orvis v. Brickman, D C, 
95 F.Supp. 605, affirmed 196 F.2d 
762, 90 U.S.APP.D.C. 266. 

60. U.S.—^Pine v. Paramount Pic¬ 
tures, aA.in., 171 F.2d 571. 

Zimmerman v. Poindexter, D.C. 
Hawaii, 78 F.Supp. 421. 

61. U.S.—Geller v, Transamerica 
Corporation, D.C.Del., 53 F.Supp. 
625, affirmed, C.C.A., 151 F.2d 534. 

62. Prior decree 

In an action by the government to 
recover on the ground that Smaller 
War Plants Corporation made loans 
to a partnership in which defendant 
was a partner on the basis of false 
representations, prior decree in ac¬ 
tion by the Reconstruction Finance 
Corporation against defendant did not 
warrant summary judgment for gov¬ 
ernment in view of the differences in 
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the nature of the two actions in that 
a corporation was the chief actor m 
the present transaction which was 
not a defendant in the former suit. 
U.S.—U. S. V. Temple, D.C.IIL, 147 F. 
Supp. 118. 

63. U.S.—Miller v. Shell Oil Co., D. 
C.N.T., 161 F.Supp. 373. 

64. U.S.—Hummel v. Riordon, D.C. 
Ill., 56 F.Supp 983. 

65. U.S.—O'Neil v. Edmonds, D.C. 
Va., 157 F.Supp. 649. 

Dyer v. MacDougall, D C.N.Y., 12 
F.R.D. 357, affirmed, C.A., 201 F.2d 
265, adhered to, D.C., 109 F.Supp. 
444. 

D.C.—^Fletcher v. Evening Star News¬ 
paper Co., 114 F.2d 582, 72 App.D.C. 
303, certiorari denied 61 S Ct. 732, 
312 U.S. 694, 85 L.Ed. 1130. 

66. U.S.—^Atlas Sewing Centers, Inc. 
V. National Ass'n of Independent 
Sewing Mach. Dealers, C.A.Utah, 
260 F.2d 803—^Hartmann v, Ameri¬ 
can News Co., C.A.W 1 S., 171 F.2d 
581, certiorari denied 69 S.Ct. 1049, 
337 U.S. 907, 93 L.Ed. 1719. 

Foltz V. News Syndicate Co., D.C. 
N.Y., 114 F.Supp. 599—Jensen v. 
Macartney, D.C.Minn., 95 F.Supp. 
698—^Hartmann v. American News 
Co., D.aWis., 69 F.Supp. 736. 
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in a libel action, the articles involved contained de¬ 
famatory material and were libelous per se, but the 
record was either in dispute or incomplete as to 
application or sufficiency of truth, fair comment, or 
conditional privilege as defenses, such questions, 
as well as that of damages, are sufficient to preclude 
the granting of summary judgment.®'^ 

§ 1181. - Negligence 

Summary judgment may properly be granted on mo¬ 
tion by the defendant in a negligence case where it 
conclusively appears that the plaintiff is barred by law 
from recovery; but issues of negligence ordinarily are 
not susceptible of summary adjudication and should be 
resolved at a trial in the ordinary manner. 

In some cases summary judgment may properly 
be granted on motion by defendant in a negligence 
case where the facts are not disputed and it conclu¬ 


sively appears that plaintiff is barred by law from 
recovery, or that the defense is good as a matter of 
law.6S So, where plaintiff under the rule of estoppel 
by judgment was precluded from maintaining an 
action against defendant who had been found not 
negligent or contributorily negligent in state courts, 
defendant is entitled to a summary judgment in his 
favor.®^ It has also been held that where the papers 
produced on the motion show undeniably that de¬ 
fendant was negligent_, plaintiff’s motion for sum¬ 
mary judgment may be granted.*^^ 

According to other decisions, however, issues of 
negligence ordinarily are not susceptible of sum¬ 
mary adjudication but should be resolved at a trial 
in the ordinary manner.'^i Where the complaint 
states a cause of action for negligence, and there 
are contested issues of fact concerning the tort alle- 


Carroll v. Paramount Pictures, 
D.C.N Y , 3 F.R.B. 47. 

—Gariepy v Pearson, 207 F.2d 15, 
92 USApp.DC. 337, certiorari de¬ 
nied 74 S.Ct. 241, 346 U.S. 909, 98 
R.Ed. 407—De Savitsch v. Patter¬ 
son. 159 P.2d 15, 81 U.S.App.D.C. 
358. 

BjeleivaiLt matters 

Defense of truth and contention 
that affidavit on which action for libel 
was based had been filed in a judicial 
proceeding, was relevant to the issues 
therein, and hence was absolutely 
privileged, presented triable issues 
of fact precluding summary judg¬ 
ment. 

Xj.S.—Isenman v. Sandler, D.C.N.T., 
16 P.R.D. 277. 

Immunity 

In action for libel wherein defend¬ 
ant moved for summary judgment on 
ground of immunity from suit by 
virtue of his status as consul general 
of foreign country, absence of evi¬ 
dence that acts, which were the sub¬ 
ject of the suit, were performed with¬ 
in scope of defendant’s authority as 
consul general precluded granting of 
summary judgment on such ground. 
U.S.—^Arcaya v. Paez, D.C.KT.Y., 145 P. 
Supp. 464, affirmed, C.A., 244 F.2d 
958. 

67. D.C.—^Herman v. Labor Co-op. 
Ed. and Pub. Soc., D.C., 139 F.Supp. 
35. 

68. U.S.—^Mayers v. Cities Service 
Oil Co., D.C.Wis., 148 F.Supp. 199 
—Handley v. City of Hope, Ark., 
D.C.Ark., 137 F.Supp. 442, dismiss¬ 
ed, C.A., 239 F.2d 647. 

D.C.—Barrett v. Chas. H. Tompkins 
Co., 262 F.2d 923, 105 U.S.App.D.C. 
6 . 

Compromise and settlement 

In death action against corpora¬ 
tion, pleadings with plaintiff's admis¬ 
sion of proceedings in her previous 
death action in state court against 


other tort-feasors, held to show ab-: 
sence of fact issue as to plaintiff’s 
right to recover against defendant 
and defendant’s right to judgment as 
matter of law because of judgment 
dismissing previous action pursuant 
to compromise and settlement agree¬ 
ment, so as to require that defend¬ 
ant’s motion to dismiss be overruled 
and its motion for summary judg¬ 
ment sustained. 

XJ.S.—^Eberle v. Sinclair Prairie Oil 
Co., D.C.Okl., 35 F.Supp. 296, af¬ 
firmed, C.C.A., 120 F.2d 746. 135 
A.L.R. 1494. 

Kelease 

In death action against defendant 
who set up a release executed by 
plaintiff and filed a third-party^ com¬ 
plaint against attorney negotiating 
the release which plaintiff claimed 
was void as without consideration, 
record did not disclose a genuine is¬ 
sue of material fact precluding the 
granting of the motion by the attor¬ 
ney to dismiss, treated as a motion 
for summary judgment with respect 
to authority of the attorney to nego¬ 
tiate the release. 

U.S.—^Jacobsen v. Overseas Tankship 
Corp., D.C.H.Y., 11 F.R.D. 97. 

No obligation 

Where third-party complaint 
charged third-party defendant with 
liability solely on the basis of an as¬ 
signment of rent and power of attor¬ 
ney with reference to premises on 
which plaintiff was injured and it 
was established that the power was 
not in effect at the time of the acci¬ 
dent so that there was no obligation 
on part of third-party defendant to 
make repairs or maintain the prop¬ 
erty, third-party defendant was enti¬ 
tled to a summary judgment. 

D.C.—Steuer v. Columbia Const. Co., 
D.C., 66 F.Supp. 629, affirmed Co¬ 
lumbia Const. Co. V, Sackett, 156 
F.2d 563, 81 U.S.App.D.C. 416. 
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69. U.S.—Wright v. Walling, D.C. 
Ark., 159 F.Supp. 190. 

70. D.C—^American Airlines v. Ulen, 
186 F.2d 529, 87 U.S.App.D.C. 307. 

71. U.S —Aetna Ins Co. v. Cooper 
Wells & Co., C.AMich, 234 F.2d 342 
—Griffeth v. Utah Power & Light 
Co., C.A.Idaho, 226 F.2d 661. 

Bomberger v. International 
Freighting Corp., D.C.N.T., 92 F. 
Supp. 611. 

D.C.—Wilson V. Bittinger, 262 F.2d 
714, 104 U.S.APP.D.C. 403. 

Issue of wanton negligence 
U.S.—Alabama Great Southern R. Co. 
V. Louisville & Nashville R. Co., C. 
A., 224 P.2d 1, 50 A.L.R 2d 1302. 
Doubt 

Where pleadings and record did not 
establish beyond all doubt absence or 
presence of contributory negligence 
by plaintiff, that negligence of third 
party, if it existed, was intervening 
independent cause which relieved de¬ 
fendant of any negligence of which 
he might have been guilty nor that 
defendant could not proximately 
have contributed to injury of plaintiff, 
defendant’s motion for summary 
judgment would be denied. 

U.S.—Brewer v. Socony Vacuum Oil 
Co., D.C.Iowa, 11 P.R.D. 550. 
Request for admissions 

Where original defendants in death 
action averred that they could not 
categorically admit or deny facts 
stated in request for admissions of 
fact, made in motion for summary 
judgment filed by one of two added 
defendants, against which original 
defendants filed cross bill for judg¬ 
ment over, while plaintiff admitted 
some of such facts, but alleged that 
he had no knowledge of remainder 
thereof, all such matters should foe 
referred to merits of case for deter¬ 
mination on final trial. 

U.S.—^Rogers v, Hartford Acc. & In- 
dem. Co., D.C.La., 94 F.Supp. 499, 
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gations, summary judgment for defendant may not 
be granted.'^2 gg, an issue as to the use of reason¬ 
able care requires the denial of a motion for sum¬ 
mary judgment where the facts are admitted, 

but do not require a finding as a matter of law that 
defendant was not negligent,or that there was 
an intervening cause relieving him from liability, 
his motion for summary judgment will not be grant¬ 
ed. The fact that plaintiff alleged a cause of action 
based on the res ipsa loquitur doctrine and offered 
proof of particular acts of negligence does not au¬ 
thorize summary judgment for defendant 

Issues of fact with respect to a legal defense re¬ 
quires denial of summary judgment for defendant 
and where it does not conclusively appear from the 
pleadings that plaintiff is barred by law from re¬ 
covery, summary judgment for defendant will be 
denied.'^S Defendant’s motion for summary judg¬ 
ment will be denied where fact issues are presented 
as to whether defendant was responsible for the con¬ 
dition causing injury or the conduct of the tort¬ 
feasor.'^ ^ Accordingly, where in an action for in¬ 
juries, defendant corporation claimed that the wrong 
corporation was being sued, and an issue of fact is 
raised as to the control of the work on which plain¬ 
tiff was injured at the time of the accident, sum¬ 


mary judgment will not be granted.^^ 

Contributory negligence. Summary judgment 
cannot be granted on the ground of contributory neg¬ 
ligence except in an extraordinary, unusual, or rare 
case, where the facts are conceded or demonstrated 
beyond reasonable question and show a right to sum¬ 
mary judgment with such clarity as to leave no room 
for controversy.®^ Defendant is not entitled to 
summary judgment if a fact issue as to contributory 
negligence is raised,®^ or where the admitted facts 
do not require a finding of contributory negligence.®^ 

§ 1182. Other Cases 

General principles with respect to the grant or denial 
of summary judgment have been applied in various ac¬ 
tions or proceedings, such as those involving the validity 
and operation of administrative acts, orders, or regula¬ 
tions, cases involving civil or constitutional rights, 
customs cases, and actions under the Securities Act or 
Securities and Exchange Act. 

General principles with respect to the application 
of Rule 56 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., relating to summary judgment, have 
been applied in various actions or proceedings, and 
summary judgment has been granted or denied, in 
accordance with the facts of record in the particular 
case.®^ The right to summary judgment, as depend- 


72. U.S.—City of Daytona Beach v. 
Gannett Fleming Corddry & Car¬ 
penter, Inc., C.AFla., 253 F.2d 771 
—Pogue V. Great Atlantic & Pa¬ 
cific Tea Co., C.A.Fla., 242 P.2d 
575—Parkinson v. California Co., 
C.A.Wyo., 233 F.2d 432. 

U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. 
Rogers & Rogers, D.C Cal., 161 F. 
Supp 132—Rich v. U. S., D.C.Pa., 
144 F.Supp. 791—Guy P. Atkinson 
Co. V. Merritt, Chapman & Scott 
Corp., D.C.Cal., 126 F.Supp. 406— 
La Bombard v. U. S., D.C.Vt., 122 
F Supp. 294—Toung v. Julian, D.C. 
Del., 97 F.Supp. 370. 

Robinson v. Waterman S. S. Co., 
D C.N.J.. 8 F.R.D. 155. 

D.C.—^Aubrey v. U. S., 254 P.2d 768, 
103 U.S.App.D.C. 65—^Evers v. Bux- 
baum, 253 P.2d 356, 102 U.S.App.D. 

C. 334. 

Time of death 

In action against aircraft company 
for wrongful death arising out of 
airplane accident, where there might 
be a genuine issue as to material fact 
of time of decedent’s death which 
could only be resolved after all facts 
were developed at trial, a motion for 
summary judgment on the claim for 
plaintiff’s suffering before death 
would be denied. 

U.S.—Tinker v. Northwest Airlines, 

D. C.Ohio, 10 F.R.D. 372. 

73. U.S.—Concho Const. Co. V. Okla¬ 


homa Natural Gas Co., C.A.Okl., 201 
F.2d 673. 

74. U.S.<—Heichel v. Lima-Hamilton 
Corp., D.C.Ohio, 98 P Supp. 232. 

75. U.S.—Heichel v. Lima-Hamilton 
Corp., supra. 

76. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., C.C.A.Ark, 135 F.2d 101. 

77. U.S.—Wilcox V. U. S., D.C.N.Y., 
117 F.Supp. 119—Rosen v. U. S., D. 
CN.T., 110 F.Supp. 737. 

Workmen’s compensation 

(1) In action for personal injuries 
sustained in accident, defendant’s mo¬ 
tion for summary judgment based on 
provisions of state Workmen’s Com¬ 
pensation Law would be overruled 
where there was a doubt whether 
plaintiff was covered by the provi¬ 
sions of such law. 

D.C.—Tansey v. Transcontinental & 
Western Air, D.C., 97 F.Supp. 458. 

(2) In personal injury action, 
wherein defense was that workmen’s 
compensation act provided exclusive 
remedy, fact issue, precluding sum¬ 
mary judgment for defendant, was 
presented with respect to whether 
defendant’s men had had exclusive 
right of control when defendant’s 
truck, which was equipped with 
chains, was hooked to truck in which 
plaintiff was delivering", for his regu¬ 
lar employer, butane gas to site of 
defendant's oil well drilling opera¬ 
tions. 


U.S.—Hughes v. Deckard, C.A.La., 267 
F2d 697. 

78. U S.—Kaufman v. W. U. Tel Co., 

C. A.Tex., 224 F.2d 723, certiorari 
denied 76 S.Ct. 321, 350 U S. 947, lOO 
L.Ed. 825—Dunn v. J P, Stevens & 
Co., C.A.Conn., 192 P.2d 854. 

Bramff Airways, Inc. v. Falking- 
ham, D.C.Minn., 143 F.Supp. 935— 
Guy P. Atkinson Co. v. Merritt, 
Chapman & Scott Corp., D.C Cal., 
126 F.Supp 406. 

79. U S.—^Whitaker v. Coleman, C.C. 
A.Ala., 115 F.2d 305. 

Du Vaul V. Miller, D.C.Mo., 114 P. 
Supp. 317. 

D.C.—Leary v. District of Columbia, 

D. C., 166 F.Supp. 642. 

80. U.S.—Gorman v. Transocean Air 
Lines, D.C.Conn., 158 F.Supp. 339. 

81. U.S.—Kennedy v. Bennett, C.A. 
Iowa, 261 P.2d 20. 

82. U.S.—Kennedy v. Bennett, supra. 

83- U.S.—Heichel v. Lima-Hamilton 
Corp., D.C.Ohio, 98 F.Supp. 232. 

84. Particular actions 

(1) Action for alienation of af¬ 
fections. 

U.S.—Markson v. Shelton, D.C.Kan., 
124 F.Supp. 205. 

(2) Action by members of associa¬ 
tion to recover damages for alleged 
breaches of duties owed to them by 
officer in his official capacity. 

U.S.—Johnston v. Jones, C.A.Pa., 178 
F,2d 481. 
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ent on the existence of issues of fact or of law, 
has been adjudicated in cases involving- the validity 
and operation of administrative acts, orders, or reg- 
ulations,S5 claims by or against the Alien Property 
Custodian,s 6 arbitration,s7 the rights, pay, or status 
of members of the armed forces,attorney's fees,^^ 
and citizenship, naturalization, and denaturalization 


proceedings.^® 

Summary judgment has been granted in actions 
involving civil or constitutional rights, or racial dis¬ 
crimination, on a showing that on established facts 
one party was entitled to judgment as a matter of 
law;®^ but if material issues of fact are raised on 


(3) Action for dama?:es allegedly 
occasioned by alleged wrongful mis¬ 
handling by defendant of collateral 
pledged by plaintiff to national bank 
to secure notes executed by plaintiff. 
U.S—Dorsey v. R. P. C., D.C.IIL, 96 P. 

Supp. 31. 

(4) Action to recover possession of 
machines alleged to belong to plain¬ 
tiff. 

U.S—Zig Zag Spring Co. v. Comfort 
Spring Corp., D.C.N J., 89 F.Supp 
410. 

(5) Action against warehouseman 
seeking delivery of stored goods. 
U.S.—^^Vilson Distilling Go. v. Poust 

Distilling Co., D.C.Pa., 60 F.Supp. 
373. 

(6) Suit for injunction and dam¬ 
ages under Pair Trade Act. 

U.S.—Sunlieam Corp. v. Wentling, D. 
C.Pa, 01 F.Supp. 81, modified on 
other grounds, C.A., 185 P.2d 903, 
vacated on other grounds 71 S Ct. 
1012, 341 U.S. 944, 95 L.Ed. 1369. 

(7) Action against the United 
States for an erroneous conviction. 
U.S—McLean v. U. S., D.C.S.C., 73 

FSupp. 775. 

85. Stimmary judgment held proper 
U.S.—Radio Corp. of America v. U. 

S., D.C.IIL, 95 F.Supp, 660. af¬ 
firmed 71 S.Ct. 806, 341 U.S. 412, 95 
L.Ed. 1G62. 

D.C.—Fortier v. Hobby, 262 P.2d 924, 
105 U.SApp.D.C. 6. 

Summary judgment properly denied 
U.S —Brownell v. National City Bank 
of New York, D.C.N.T., 131 F.Supp. 
60—Hiidebrandt v. Harris, D C.N. 
Y., 130 F.Supp. 1—Porter v, Bar¬ 
rett, D.C.Pa., 89 F.Supp. 35. 

D.C.—Kraus v. Dulles, 235 P.2d 840, 
98 U.S.App.D.C. 343. 

Joint Anti-Fascist Refugee Com- , 
mittee v. McGrath, D.C., 104 F. 
Supp. 567, certiorari denied 73 S. 
Ct. 649, 345 U.S. 911, 97 L.Ed. 1346, 
and affirmed in part and reversed 
in part on other grounds 215 F.2d 
870, 94 U.S.App.D.C. 341. 

86. US.—Schill V. McGrath, D.C.N. 
Y., 89 F.Supp. 339. 

D.C.—Latvian State Cargo & Passen¬ 
ger S. S. Line v. Clark, D.C., 80 F. 
Supp. 683, affirmed 188 F.2d 1000, 88 
U.S.App.D.C. 226, certiorari denied 
72 S.Ct. 30, 342 U.S. 816, 96 L.Ed. 
617. 

Summary judgment held not proper 
U S.—^Albert v. Brownell, C.A.CaL, 
219 P.2d 602. 


Public Adm*r of New York Coun¬ 
ty V. Brownell, D C N.Y, 115 F. 
Supp. 139—Schill V. McGrath, D C. 
N.Y , 89 F Supp. 339. 

Von Opel V. McGrath, D.C.N.Y., 
13 FRD. 458. 

87. Summary judgment properly de¬ 
nied 

U.S.—Campbell v. American Fabrics 
Co., C.aA.NY,, 168 F.2d 959. 

88. Review of discharge 

Where dishonorably discharged sol¬ 
dier sought judicial review of army 
discharge review board action deny¬ 
ing him an honorable or medical dis¬ 
charge, while motion to dismiss com¬ 
plaint was not improper, it would 
have been better practice for the sec¬ 
retary of army to have filed a mo¬ 
tion, accompanied by affidavits, for 
summary judgment. 

D.C.—Gentila v. Pace, 193 F.2d 924, 
90 U.S.AppD.C. 75, certiorari de¬ 
nied 72 S.Ct 556, 342 U.S. 943, 96 
L.Ed. 702. 

Summary judgment properly denied 
U.S.—Spampinato v. M. Breger & Co., 
D.aN.r., 124 FSupp. 119— Remaley 
V. U. S., 122 F.Supp. 679, 129 CtCl. 
159, 

D.C.—Jackson v. Wilson, D.C., 147 F. 
Supp. 296. 

! 89. U.S —Tucker, Bronson & Martin 
V. United Supply & Mfg. Co. of 
Delaware, D.C.La., 102 FSupp. 805. 
Question of law 

Action by former officer and direc¬ 
tor for fees and expenses paid his at¬ 
torney in defending lawsuit brought 
against defendant corporation while 
plaintiff was a director, defendant’s 
motion for summary judgment would 
be granted where there was no dis¬ 
pute as to any material fact, all ques¬ 
tions were based solely on points of 
law and claim against defendant was 
not subject to indemnification provi¬ 
sions of defendant’s by-laws and Del¬ 
aware statute of limitation was a 
bar to the action. 

U.S.—Sorensen v. Overland Corp., D. 
C.Del., 142 F.Supp. 354, affirmed, C. 
A., 242 F.2d 70. 

90. Summary judgment properly 
granted 

U.S.—Gee Sam v. Dulles, D.C.CaL, 
140 F.Supp, 644. 

Summary judgment properly denied 
U.S.—Jew May Lune v. Dulles, C.A. 
Cal., 226 F.2d 796. 

U. S. V. Pellegrino, D.C.N.Y., 155 
F.Supp, 726—Harue Sakamoto v. 
Dulles, D.C.Hawaii, 111 F.Supp. 308. 
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'D.C.—Acheson v. Wohlmuth, 196 F. 
2d 866, 90 US.AppD.C 375, certio¬ 
rari denied 73 S.Ct. 40, 344 U.S. 833, 
97 L.Ed. 648. 

91. U.S.—New Orleans City Pai'k 
Imp, Ass’n v. Detiege, C.A La., 252 
F.2d 122, affirmed 79 S Ct. 99, 358 
U.S. 54, 3 L.Ed.2d 46, rehearing de¬ 
nied 79 S.Ct. 228, 358 U.S. 913, 3 L. 
Ed 2d 234—Heyward v. Public 
Housing Administration, C.A.Ga., 
238 P.2d 689. 

Evans v. Buchanan, 152 FSupp. 
886, affirmed in part, vacated in 
part on other grounds, C.A., 256 F. 
2d 688, certiorari denied 79 S.Ct. 

58, 358 U.S. 836, 3 L.Ed.2d 72— 
Thompson v. County School Bd. of 
Arlington County, D.C.Va., 144 F. 
Supp. 239, affirmed, C.A., 240 F.2d 

59, certiorari denied School Bd. of 
City of Charlottesville, Va. v. Allen, 
77 S.Ct. 667, 353 U.S. 910, 1 L.Ed.2d 
664, and County School Bd. of Ar¬ 
lington County, Va. v. Thompson, 
77 S.Ct. 667, 353 U.S. 911, 1 L.Ed. 
2d 664, and opinion supplemented, 
D.C., 159 F.Supp. 767, affirmed, C.A., 
252 F 2d 929, certiorari denied 78 S. 
Ct. 994, 356 U.S. 958, 2 L.Ed.2d 1065. 

Iiiability of judge 

A municipal court judge not being 
liable in civil action for acts done by 
him in exercise of his judicial func¬ 
tions, no genuine fact issues were 
presented for trial in action against 
him for damages under Civil Rights 
Act because of his alleged willful 
and unlawful requirement of exces¬ 
sive bail from plaintiff on two misde¬ 
meanor complaints, so that defendant 
was entitled to summary judgment. 
U.S.—Oppenheimer v. Stillwell, D.C. 

Cal., 132 F.Supp. 761. 

Action by Supreme Court 

Where Negroes brought suit to en¬ 
join City Board of Park Commission¬ 
ers from denying Negro golfers the 
use of public golf courses in city, and 
judge of federal district court, fol¬ 
lowing the doctrine of separate but 
equal facilities as announced by the 
supreme court, denied Negroes’ mo¬ 
tion for summary judgment, and or¬ 
dered that Negroes should be permit¬ 
ted to use certain golf course in city 
on certain days, pending completion 
of new municipal golf course for Ne¬ 
groes, and thereafter the supreme 
court of the United States ruled 
against segregation, and Negroes re¬ 
newed their motion for summary 
judgment, summary judgment would 
be granted. 
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the record, summary judgment will be denied.®^ 
Motions for summary judgment under Rule 56 of the 
Federal Rules of Civil Procedure have also been 
granted or denied, in accordance with the conditions 
imposed by such Rule, in customs cases, declara¬ 
tory judgment actions,cases involving control or 
deportation of aliens,controversies concerning 
elections and political parties,and actions under 
the Food, Drug and Cosmetic Act.^*^ 


General principles as to summary judgment proce¬ 
dure have also been applied in determining the right 
to summary judgment in actions involving Indians,^^ 
infants and other incompetents,judgments,^ licens- 
es,2 partnerships and joint adventures,^ and postal 
matters.^ In price control controversies involving 
the construction and enforcement of various statutes 
and regulations of the prices of goods or other 
property summary judgment has been granted,^ or 
has been denied,^ depending on the necessity of a 


U.S.-—Hayes v. Crutcher, D.C.Tenn., 
137 FSupp. 853. 

92. XJ.S—Hayes v. Crutcher, D.C. 
Tenn., 108 F.Supp. 682. 

93. Summary judg-ment held proper 
U.S.—U. S. V. 373.70 Carats of Cut, 

Polished, Rough, and Cleaved Dia¬ 
monds, D.C.N.Y., 148 F.Supp. 618— 
U. S. V. 532 33 Carats, More or Dess, 
of Cut and Polished Diamonds, D. 
C.Mass., 137 FSupp. 527. 

IJenial of motion held proper 

In action by importer against Col¬ 
lector of Customs who had allegedly 
improperly detained books and pe¬ 
riodicals, it was error to award judg¬ 
ment summarily for defendant after 
he had returned the publications, and, 
where defendant was not required to 
and did not show whether he had any 
defense on merits, the action was re¬ 
quired to be remanded for further 
proceedings. 

XJ.S.—Truth Seeker Co. v. Burning, 
C.aA.N.Y., 147 F.2d 54. 

94. Summary judgment held proper 
XJ.S.—Price v, Folsom, D.C.N.J., 168 

F.Supp. 392—Maryland Cas. Co. v. 
Green, D C.Pa., 167 F.Supp. 226— 
Hanover Fire Ins. Co. v. Nieves 
Hidalgo, D.C.Puerto Rico, 147 F. 
Supp. 678—XJ. S. Hoffman Ma¬ 
chinery Corp. V. Richa, D.C.Mo., 78 
F.Supp. 969. 

Summary judgment properly denied 
XJ.S.—Hazelrigg v. American Fidelity 
& Cas. Co., C.A.Okl., 228 F.2d 953— 
Hartford Acc. & Indeni. Co. v. 
Northwest Nat. Bank of Chicago, C. 
A.I11., 228 F.2d 391. 

D.C.—Riley v. Titus, 190 F.2d 653, 89 
XJ.S.App.D.C. 79, certiorari denied 
72 S.Ct. 82, 342 U.S. 855, 96 D.Ed. 
644, rehearing denied 72 S.Ct. 179, 
342 US. 889, 96 L.Ed. 667—Garrett 
Biblical Institute v. American Uni¬ 
versity, 163 F.2d 265, 82 U.S.App.D. 
C. 265. 

95. Summary judgment properly 
granted 

U.S.—Siminoff v Murff, D.C.N.Y., 164 
F.Supp. 34—Lukman v. Holland, D. 
C.Pa., 149 F.Supp. 312—^Alves v. 
Shaughnessy, D.C.N.Y., 107 F.Supp, 
443. 

Summary judgment properly denied 
U.S.—Valerio v. Mulle, D.C.Pa., 148 


F.Supp. 546—U. S. ex rel. Jaegeler 
V. Carusi, D.C Pa., 72 F.Supp. 805. 

96. U.S.—^Reddix v. Lucky, C.A.La., 
252 F.2d 930. 

Howard v. Ladner, D.C.Miss., 116 
F.Supp. 783. 

97. Summary judgment properly 
granted 

U.S.—U. S. v. Alberty Pood Products, 
D.C.Cal., 98 FSupp. 23, affirmed, C. 
A., 194 P.2d 463. 

Summary judgment held not proper 
U.S.—598 Cases, Each Containing 24 
Cans, More or Less, of Tomatoes v. 
U. S., C.A.Ind., 211 F.2d 249. 

98. Summary judgment properly de¬ 
nied 

U.S—U. S. V. Charles, D.C.N.Y., 1 F. 
R.D. 121. 

99. Summaiy judgment properly 
granted 

U.S.—Munoz V. Merchants' Nat. Bank 
of Allentown, D.C.Pa., 49 F.Supp. 
588. 

1. Jurisdiction of motion 

Where judgments whose enforce¬ 
ment was sought to be enjoined were 
entered in the federal district court 
for Illinois against plaintiff, a Min¬ 
nesota corporation which had been 
dissolved pursuant to Minnesota law, 
federal court for Minnesota had juris¬ 
diction of plaintiffs’ motion for sum¬ 
mary judgment to strike from the 
records the judgments entered 
against plaintiffs and permanently to 
enjoin defendants from enforcing 
such judgments against plaintiffs. 
U.S.—Bratnober v. Illinois Farm Sup¬ 
ply Co., D.C.Minn., 169 F.Supp. 85. 
Summary judgment properly granted 
U.S.—Bluff Creek Oil Co. v. Green, 
C.A.Tex., 267 F.2d 83. 

Barnett v. Buchman, D.C.N.Y., 
25 F.Supp. 751. 

Larson v. Holten, D.C.Minn., 1 F. 
R.D. 109. 

Summary judgment properly denied 

(1) In general. 

U.S.—Bratnober v. Illinois Farm 
Supply Co., D.C.Minn., 169 F.Supp. 
85—Kentucky-Tennessee Light & 
Power Co., for Use and Benefit of 
Tri-City Utilities Co. v. Fitch, D.C. 
Ky., 63 F.Supp. 989. 

(2) In absence of essential facts 
concerning jurisdiction over persons 
against whom foreign judgment pur¬ 
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ported to run, defendants’ motion for 
summary judgment as to cause of ac¬ 
tion on the foreign judgment on 
ground that movants were not bound 
by the judgment was required to be 
denied. 

U.S.—Gonzales v. Tuttman, D.C.N.Y., 
59 F.Supp. 858. 

2. U.S.—Nostrand Poultry Market 
V. U. S., D.C.N.Y., 59 F.Supp. 245. 

Commerce Oil Refining Corp. v. 
Miner, D.C R.I., 22 F.R.D. 5. 

D.C.—Mmkoff V. Payne, 210 F.2d 689, 
93 U.S.App.D.C. 123. 

3. U.S.—Terminal Shares v. Chicago, 
B. & Q. R. Co., D.C.Mo, 65 F.Supp. 
678. 

U. S, V. Seppa, D.C.Minn., 12 F. 
R.D. 251. 

Sufficiency of defense 

In action for damages for alleged 
breach of oral agreement to form 
partnership to purchase for develop¬ 
ment a tract of realty, and for an 
accounting, defense of abandonment, 
and failure of consideration were not 
sufficient as a matter of law to war¬ 
rant summary judgment. 

D.C.—Libby v. L. J. Corp., 247 F.2d 
78, 101 U.S-App.D.C. 87, 

4. D.C.—Fields v. Hannegan, 162 F. 
2d 17, 82 U.S.APP.D.C 234, certio¬ 
rari denied 68 S.Ct. 88, 332 U.S. 773, 
92 L.Ed. 358. 

Administrative record. 

In suit to enjoin local postmaster 
from carrying out a fraud order of 
the Postmaster General which ex¬ 
cluded from the mails matter ad¬ 
dressed to plaintiff, decision must be 
based on administrative record alone 
and question involved may properly 
be disposed of on a motion for sum¬ 
mary judgment. 

U.S.—Pinkus V. Reilly, C.A.N.J., 170 
P.2d 786, affirmed 70 S.Ct. 110, 338 
U.S. 269, 94 LEd. 63. 

5. U S.—Schreffier v. Bowles, C C.A. 
Colo., 153 F.2d 1, certiorari denied 
66 S.Ct. 1366, 328 U.S. 870, 90 L.Ed. 
1640. 

Fleming v. Dorsey, D.C.Pa., 72 F, 
Supp. 626—Johnson v. Frank Sheri¬ 
dan Jonas & Son, D.C.N.Y., 71 F. 
Supp. 668, affirmed, C.C.A., 161 F. 
2d 732—’Bowles v. Batson, D.C.S.C., 
61 F.Supp. 839, affirmed, C.C.A., 154 
F.2d 556. 

6. U.S.—Bryne v. U. S., C.A.Mass., 
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trial to resolve contested issues. Other cases have 
adjudicated the right to summary judgment in 
cases involving public utilities.'^ 

If there are no issues for trial, the court may grant 
summary judgment in an action involving rights 
and liabilities under the Renegotiation Act,^ or 
under the Securities Act or Securities and Exchange 
Act.9 Also, actions involving application of the 
Social Security Act have been disposed of by sum¬ 
mary judgment in appropriate cases.^® So, where 
plaintiff contended that applicable statutes and 
regulations, properly interpreted, did not permit the 
Social Security Board^s method of computing bene¬ 
fits payable to plaintiff, a question of law was pre¬ 
sented and was for the decision of the court.^^ 


However, if the facts are not conclusively estab¬ 
lished summary judgment may be denied in a pro¬ 
ceeding by a social security claimant for judicial 
review of an administrative determination.^^ 

Other cases have determined the right to summary 
judgment in actions to recover subsidy payments, 
trust cases,and in actions involving veterans’ 
rights or benefits.^5 The right to summary judg¬ 
ment in an Interpleader proceeding is discussed in 
Interpleader § 44 et seq. Summary judgment proce¬ 
dure in patent cases is considered in Patents §§ 129, 
154, 156, 334. 

Divorce actions. Ordinarily divorce should not be 
granted by summary judgment,^^ and, in any event, 


218 F.2d 327—Hartwig v. U. S., C. 
A.Mont, 209 P 2d 604—Porter v. 
Maule, CCA.Fla., 160 P.2d 1. 

Woods V. ContestaBile, D.C.Pa., 
81 F.Supp. 737—Bowles v. Relkin, 
D.CN.T.. 65 F.Supp. 419—Hender¬ 
son V. Glosser, D.C.Pa., 46 F.Supp. 
458. 

7. Summary judgment properly 
granted 

U.S.—City of Edinburg v. Central 
Power Light Co., D C.Tex., 2 F. 

R. D. 560. 

Summary judgment properly denied 
U.S.—Natural Gas Pipeline Co. of 
America v. Harrington, D.C.Tex., 
139 PSupp. 452, vacated on other 
grounds, C.A., 246 F.2d 915, rehear¬ 
ing denied 253 P 2d 231, certiorari 
denied 78 S Ct. 992, 356 U.S. 957, 2 
L.Ed.2d 1065, certiorari denied 78 

S. Ct. 995, 356 U.S 957, 2 L.Ed.2d 
1065—Columbia Ins. Co. v. Texas & 
P. Ry. Co , D.C.La., 74 F.Supp. 714 
—^New York Telephone Co. v. U, 
S., D.C.N.T., 56 F.Supp. 932, revers¬ 
ed on other grounds 66 S.Ct. 393, 
326 U.S. 63S, 90 L.Ed. 371. 

8. U.S.—^U. S. V. Mitchell, D.C.N.T., 
113 F.Supp. 586. 

9. Summary judgment properly 
granted 

U.S-—Securities and Exchange Com¬ 
mission V. Payne, D.C.N.T., 35 P. 
Supp. 873. 

Summary judgment held not proper 
U.S.—Colby V. Klune, C.A.N.T.. 178 
F.2d 872. 

Blau V. Allen, D.C.N.T., 163 F. 
Supp. 702—Blau v. Lamb, D.C.N.T., 
163 F.Supp. 528—^Holmberg v. Wil¬ 
liamson, D.C.N.Y., 135 F.Supp. 493 
—^Northern Trust Co. v. Essaness 
Theatres Corp., D.C.IIL, 103 F.Supp. 
954. 

Securities and Exchange Com¬ 
mission v. Barrett Herrick & Co., 
DC.N.T., 20 F.R.D. 94—Magida v. 
Confidential Can Co., D.C.N.T., 12 P. 
R,D. 400. 


10. U S.—^Price v. Folsom, D.C N J., 
168 F.Supp. 392—Wiener v. Fol¬ 
som, DCNJ. 153 FSupp. 21— 
Irvin V. Hobby, D.C Iowa, 131 F. 
Supp. 851—Hemmerle v. Hobby, D. 

C. N J.. 114 F.Supp. 16. 

11. U.S.—Burger v. Social Sec Bd., 

D. C Cal., 66 F.Supp. 619, affirmed, 
C.C.A., Miller v. Berger, 161 P.2d 
992. 

12. Pindings of referee of Depart¬ 
ment of Health, Education and Wel¬ 
fare on social security claim, acting 
both as advocate and judge at ad¬ 
judicative hearing, based on discredit¬ 
ing of all substantial evidence, where 
such was introduced by claimant as 
sole witness and without contradic¬ 
tion, were not of such conclusive ef¬ 
fect as to eliminate all issues of ma¬ 
terial fact and entitle agency, in 
claimant’s proceeding for judicial re¬ 
view, to summary judgment. 

U.S.—^WiLson v. Folsom, D.C.N.D., 151 
F.Supp. 195. 

13. Summary judgment properly 
granted 

U S.—^U, S. V. Beard, D C.N.Y., 148 
F.Supp. 288, modified on other 
grounds, CA-, 256 P.2d 76. 
Summary judgment properly denied 

(1) In general. 

U.S.—^U. S. V. Haynes School Dist. 

No. 8, D.C.Ark., 102 F.Supp. 843. 

D.C.—^United Meat Co. v. R. P. C., 174 
F.2d 528, 85 U.S.App.D.C. 9. 

(2) Where United States brought 
suit to recapture subsidy payments 
made by Reconstruction Finance Cor¬ 
poration to defendant under provi¬ 
sions of Emergency Price Control 
Act and moved for summary judg¬ 
ment, but there were no exhibits at¬ 
tached to the moving papers which 
contained only a general statement 
of principles involved with no refer¬ 
ence to factual background of prob¬ 
lem, there was no basis on which a 
summary judgment could be granted. 
U.S.—U. S. V. Beard, D.C.NY., 144 

F.Supp. 732. 


14. Summary judgment properly 
granted 

D.C.—Shaull V. U. S., 161 F.2d 891, 
82 U S App D.C. 174. 

Summary judgment properly denied 
U.S—Herron v. Herron, C.A.Tex., 255 
F.2d 589—Knapp v. Kinsey, C A. 
Mich., 249 F.2d 797, certiorari de¬ 
nied 78 S.Ct. 778, 356 US 936, 2 L. 
Bd.2d 812, mandamus denied 78 S. 
Ct. 795, 356 US. 935, 2 L.Bd.2d 810, 
certiorari denied 78 S.Ct. 795, 356 

U. S. 935, 2 L.Ed.2d 810—Rogers v. 
Girard Trust Co., C.C.A Ohio, 159 
F.2d 239—Garrett v. First Nat. 
Bank & Trust Co. of Vicksburg, 
Miss., C.C.A.Miss, 153 F.2d 289— 
York V. Guaranty Trust Co. of New 
York, C.C.A N.T., 143 F.2d 503, re¬ 
versed on other grounds 65 S.Ct. 
1464, 326 U.S. 99, 89 L.Ed. 2079, 160 
A.L.R. 1231, rehearing denied 66 S. 
Ct. 7, 326 U.S. 806, 90 L.Ed. 491. 

Mutual Life Ins. Co. of N. T. v. 
Ginsburg, D.C.Pa., 125 F.Supp. 920, 
appeal dismissed, CA., 228 F.2d 
881, certiorari denied, Ginsburg v. 
Gregg, 76 S.Ct. 1050, 350 U.S. 979, 
100 L.Ed. 1495, rehearing denied 77 
S.Ct. 26, 352 U.S. 813, 1 L Ed.2d 71 
—Adley Exp. Co. v. Corn Exchange 
Bank Trust Co„ D.C.N.T., 99 F. 
Supp. 406—Carl Byoir & Associates 

V. Tsune-Chi-Yu, D.C.N.Y., 36 P. 
Supp. 963. 

D.C.—Schanck v. Jones, 229 F.2d 31, 
97 U.S.App.D.C. 148—Calvin v. Cal¬ 
vin, 214 P.2d 226, 94 U.S.App.D.C. 
42. 

15. Summary judgment held proper 
U.S.—^Walsh V. Chicago Bridge & 

Iron Co., D.C.Ill., 90 F.Supp. 322. 
Summary judgment properly denied 
U S.—^U. S. V. Lawrence, D.C.Mont., 
154 F.Supp. 454. 

D.C.—Hunter v. Mitchell, 180 F.2d 
763, 86 U.S.App.D.C. 121. 

16. D.C.—Rea v. Rea, D.C., 124 P. 
Supp. 922. 

Bes judicata 

Even though issue, on which mov¬ 
ing party relied as basis for its ap- 
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a motion of a plaintiff for a summary judgment of 
divorce will be denied where there are genuine 


issues of fact for determination.^'^ 


3. Proceedings 


a. In Genef'al 


§ 1183. In General 

Appropriate procedure must be followed in order to 
obtain summary judgment. 

In order to obtain summary judgment, appropriate 
procedure must be followed in accordance with the 
Federal Rules of Civil Procedure.^^ It may be 
necessary that such relief be sought by motion, as 
discussed infra § 1185, supported by affidavits, infra 
§ 1194; and a clear case for such relief must be 
shown, as discussed infra § 1203. The effect of prior 
proceedings on other motions such as a motion to 
dismiss or a motion for judgment on the pleadings 
is considered supra § 1155. 

§ 1184. Time for Motion 

A party seeking to recover on a claim may move 
for summary judgment at any time after the expira¬ 
tion of twenty days from the commencement of the ac¬ 
tion or after service of a motion for summary judgment 
by the adverse party; and the party against whom the 
claim is asserted may move for a summary judgment 
at any time, even prior to his answer. 

Under Federal Rules of Civil Procedure, Rule 56 
(a), 28 U.S.C.A., as amended, a party seeking to 
recover on a claim may, at any time after the ex¬ 
piration of twenty days from the commencement of 


the action or after service of a motion for summary 
judgment by the adverse party move for a summary 
judgment in his favor.^^ Although a motion by 
plaintiff for summary judgment, served before the 
service of answer to his complaint, may not be de¬ 
nied on the ground that it is necessarily and in¬ 
evitably tendered too early,20 the general cautions 
against the allowance of such motions must be kept 
in view and a court must not grant a summary judg¬ 
ment on motion therefor tendered before the service 
of an answer, unless in the situation presented, it 
appears to a certainty that no answer which the ad¬ 
verse party might properly serve could present a 
genuine issue of fact.^i The party against whom the 
claim is asserted may, under Rule 56 (b), move for 
a summary judgment at any time,22 even prior to 
his answer,*23 but under some circumstances the 
motion will be considered premature where it could 
be determined only after plaintiff offered his proof 
and rested.24 

Under the provisions of Rule 56, prior to its 
amendment, plaintiff could move for a summary 
judgment in his favor only after an answer had been 
served, 25 and defendant could move at any time after 
a claim had been asserted against him,26 even before 


plication for summary judg-ment in 
divorce proceeding on ground that 
such issue was res oudicata due to 
prior litigation between the parties, 
had been established by finding of 
court in prior action, summary judg¬ 
ment for divorce would not be grant¬ 
ed, but taking of evidence would be 
required. 

D.C.—Rea v. Rea, supra. 

17. D.C—Miller v. Miller, 122 F.2d 
209, 74 App D.C. 216. 

Hicks V. Hicks, D.C., 80 F.Supp. 
219. 

18. IJ.S.—Sequoia Union High School 
Dist. V. U. S.. C.A.Cal., 245 F.2d 
227. 

Williams V. Walnut Park Plaza, 
D.C Pa., 68 F.Supp. 957. 

19. U.S—Stuart Inv. Co. v. Westing- 
house Elec. Corp., D.C.Neb., 11 F.R. 
D. 277, appeal dismissed, C.A., 192 
F.2d 935. 

20. U.S.—Jennings v. U. S., Ct.CL, 
155 F.Supp. 571. 

Stuart Inv. Co. v. Westinghouse 
Elec. Corp., D.C.Neb., 11 F.R.D. 277, 
appeal dismissed, C.A., 192 F.2d 
935. 


21. U.S.—Stuart Inv. Co. v. West¬ 
inghouse Elec. Corp., supra. 

22. U.S.—Carroll v. Pittsburgh Steel 
Co., D.C.Pa., 100 F.Supp. 749. 

23. U.S.—Carroll v. Pittsburgh Steel 
Co„ supra—Miller v. International 
Freighting Corp., D.C.N.T., 97 F. 
Supp. 60. 

24. Amended complaint 

Where original complaint stated 
facts on which relief might be grant¬ 
ed, and second amended complaint 
allegedly was made to conform to 
proof which plaintiff intended to sub¬ 
mit at trial, and defendants’ motions 
to dismiss original complaint and for 
summary judgment were based large¬ 
ly on matters developed in discovery 
proceedings, defendants’ motions for 
dismissal of action and for summary 
judgment were premature and could 
be determined only after plaintiff had 
offered his proof and had rested. 
US.—U. S. V. Hougham, D.C.Cal., 148 
F.Supp. 715. 

25. U.S.—Begnaud v. White, C.A. 
Tenn., 170 F.2d 323. 

U. S. V. William S. Gray & Co., 
D.C.N.T., 59 F.Supp. 665—Peoples 
Bank v. Federal Reserve Bank of 
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San Francisco, D C.Cal., 58 F.Supp. 
25, appeal dismissed, C.C.A., 149 
F.2d 850—Viking Press v. Goldman, 
D.C.N.Y, 38 FSupp. 1014—Kent v. 
Hanlin, D.C.Pa., 35 FSupp. 836. 

Jan Products Co. v. Mills Bros., 
D.C.NT., 9 FRD. 26. 

D C —Krug v. Santa Fe Pac. R. Co., 
158 F.2d 317, 81 U.S App D.C. 288. 

In interpleader action, motion for 
summary judgment filed by one de¬ 
fendant before answer had been filed 
by another adverse defendant was 
premature. 

U.S—R. F. C. V. Aquadro, D.C.Pa., 7 
F.RD. 406. 

ITnserved codefendant 

Where an unserved codefendant 
served no answer, a summary judg¬ 
ment could not be granted against 
him. 

D.C.—Bralove v, Bralove, D.C., 57 F. 
Supp. 1016. 

26. U S.—Gifford v. Travelers Pro¬ 
tective Ass’n of America, C.C.A. 
Cal., 153 F 2d 209. 

U. S. V. William S. Gray & Co, 
D.C.N.T., 59 F.Supp. 665—Viking 
Press V. Goldman, D.C.N.Y., 38 F, 
Supp. 1014. 



§§ 1184-1185 FEDERAL CIVIL PROCEDURE 35B C.J.S. 


answer.^7 Hence, although defendant filed his mo¬ 
tion before answer, plaintiff was not authorized to 
file a cross motion before the answer was served.^S 

A motion by defendant will not be denied, because 
his defense cannot be disposed of on the motion, pre¬ 
liminary to an answer setting up the defense.^^ A 
motion for a summary judgment at a time when the 
cause could hardly have been reached for trial 
cannot be denied for laches.^Q 

§ 1185. Motion 

Summary judgment may be obtained only on the 
presentation of a motion for such relief in proper form, 
stating the grounds therefor; and such motion must be 
served within the prescribed time. 

As a general rule, summary judgment may not be 
granted in the absence of a motion by either party 
under the Federal Rules of Civil Procedure, Rule 
56, 28 U.S.C.A., relating to summary judgment or 
any motion which may be treated as having been 
made under such Rule.^^ According to some au¬ 
thority, however, even though defendant does not 
move for summary judgment, if after full argument 


and consideration of the briefs, the court is con¬ 
vinced that there is no genuine issue as to any ma¬ 
terial fact and that plaintiff is not entitled to prevail, 
summary judgment may be entered in favor of de- 

fendant.22 

Ordinarily, a motion for a summary judgment 
should be in proper form and state the grounds 
therefor.33 The motion should be in writing,^^ and 
be served at least ten days before the time fixed for 
the hearingbut where no objection has been 
made, a defect with respect to time of service will 
be deemed waived.^® Where the Federal Rules of 
Civil Procedure relied on by a party moving for 
summary judgment are clearly indicated, he need 
not cite the Rules by their respective numbers. 

A motion by defendant for entry of judgm.ent in 
his favor against plaintiff may be considered as 
properly filed under Rule 56 (b) relating to motion 
for summary judgment by the defending party. 
However, a motion by defendant under Rule 13 (h) 
to add a party for the purpose of completely adjudi- 


Johnson v. Johnson & Co., D.C. 
Ga., 2 F.R.D. 291—^Rambo v. XJ. S., 
D.C Ga., 2 F.R.D. 200—Miller v. 
Hofeman, 1 F.R.D. 200. 

Affidavit as answer 

On defendant’s motion for sum¬ 
mary judgment, which was objected 
to because no answer had been filed, 
defendant’s supporting affidavit could 
be considered m place of answer, or, 
if a formal answer should be re¬ 
quired, it might be filed by amend¬ 
ment at any time, even after final 
judgment 

D.C.—U. S, ex rel. Laughlin v. Eicher, 
D.C., 56 P.Supp. 972. 

27. U.S.—Gifford v. Travelers Pro¬ 
tective Ass’n of America, C.C.A. 
Cal., 153 P.2d 209—Lindsey v. Lea- 
vy, C.CA,Wash., 149 F.2d S99, cer¬ 
tiorari denied 66 S.Ct. 331, 326 U. 
S. 783, 90 L.Ed. 474. 

Security Trust Co. of Rochester, 
N. Y., V. Woodward, D.C.M.Y., 73 
F.Supp. 667. 

28. U.S.—^Viking Press v. Goldman, 
D-C.N'.Y., 38 F.Supp. 1014. 

29. U.S.—Miller v. Hoffman, D.C.N. 
J., 1 F.R.D. 290. 

30- U.S.—Betmar Hats v. Young 
America Hats, C.C.A.N.Y., 116 F.2d 
956. 

31. U.S.—S. P. A. Ricordi Officine 
Grafiche v. World Art Reproduc¬ 
tions Co., D.C.M.Y., 22 F.R.D. 312. 

32. U.S.—U, S. v. Cl ess, D.C.Pa., 150 
F.Supp. 687, affirmed, C.A., 254 F. 
2d 590. 

33. Particularity 

For purposes of rule requiring mo¬ 
tions to state “with particularity" 
the grounds therefor, motion for 


summary judgment was made “with 
particularity" where it stated the¬ 
ory on which movant was proceed¬ 
ing, listed pleadings and papers on 
which movant relied, and stated that 
motion was made pursuant to Rule 
56 authorizing summary judgment. 
U.S—U. S. V. Krasnov, D.C.Pa, 143 
FSupp. 184, affirmed 78 S.Ct. 34, 
355 US. 5, 2 L.Ed.2d 21, rehear¬ 
ing denied 78 S Ct. 328, 355 U.S. 
908, 2 L.Ed.2d 262, affirmed Com¬ 
fy Mfg. Co. V. U. S., 78 S.Ct. 38, 
355 U.S. 5. 2 L.Ed.2d 22, rehear¬ 
ing and modification denied 78 S.Ct 
328, 355 U.S. 901, 2 L.Ed.2d 258, 
and afllrmed Oppenheimer v. U. S., 
78 S.Ct. 38, 356 U.S. 5, 2 L.Ed.2d 
22 . 

Motion held defective 
U.S.—Raitt V, Seltzer, D.C.N.Y., 10 F. 
R.D. 48. 

Motion held sufficient 

(1) In suit on safe depository lia¬ 
bility policy after judgment in state 
court against insured bank, plaintiff’s 
motion for summary judgment was 
proper both as to form and substance 
and with relation to the present state 
of the other pleadings, since such 
motion is to be differentiated under 
the Rules, from a “pleading" requir¬ 
ing affirmative defenses to be set 
forth and it was sufficient for plain¬ 
tiff to rely as grounds for motion on 
terms of policy. 

U.S.—Abbott V. .®tna Casualty & 
Surety Co., D.C.Md., 42 F.Supp. 793, 
affirmed, C.C.A., 130 F.2d 40. 

(2) Entry of summary judgment 
was not error on ground that the 
motion therefor violated the Federal 
Rule, in that the gist of the mo¬ 
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tion was that a letter written to de¬ 
fendant did not meet the require¬ 
ments of the statute of frauds, that 
no certified copy thereof was at¬ 
tached to the motion, that no affida¬ 
vit was attached thereto, and that no 
admissions of defendant were set 
forth therein, where it w^as made to 
appear from the motion and docu¬ 
ments that there was no genuine is¬ 
sue of material fact on which the 
outcome of the litigations depended. 
U.S.—^Whelan v. New Mexico West¬ 
ern Oil & Gas Co., C.A.N.M., 226 F. 
2d 156. 

34. U.S.—Sequoia Union High School 
Dist. V. U. S., C.A.Cal., 245 F.2d 
227. 

35. U.S.—Sequoia Union High School 
Dist. V. U. S., supra. 

Federal Home Loan Bank of San 
Francisco v. Long Beach Federal 
Sav. & Loan Ass’n, D.C.Cal., 122 
F.Supp. 401. 

Single publication. 

Where stockholder’s derivative ac¬ 
tion in state court was had on no¬ 
tice given to all stockholders, federal 
district court, on defendants' motion 
for summary judgment in similar 
action in federal court, required 
merely a single publication of ten- 
day notice of the motion in the New 
York Law Journal. 

U.S.—Brendle v. Smith, D.C N.Y., 7 
F.R.D. 119. 

36. U.S.—^Feng Yeat Chow v. 
Shaughnessy, D.C.N.Y., 151 F.Supp. 
23. 

37. U.S.—Dunn v. J. P. Stevens & 
Co., C.A.Conn., 192 F.2d 854. 

33. U.S.—^Michel V, Meier, D.C.Pa., 
8 F.R.D. 464. 



35B C. J. S, 


FEDERAL CIVIL PROCEDURE 


1185-1186 


eating defendant’s counterclaim does not put in issue 
the question of whether plaintiff is entitled to sum¬ 
mary judgment as a matter of law on unrelated 
counts of the complaint.39 Defendant’s motion for 
summary judgment, argued at the same time as a 
motion to amend the complaint will be considered 
as addressed to the amended complaint.'^^ 

§ 1186. - Treatment of Other Motions as 

Motion for Summary Judgment 

In some circumstances motions for other relief, such 


as for dismissal or for judgment on the pleadings, may 
be treated as a motion for summary judgment. 

While it is generally necessary that summary 
judgment be sought by formal motion, as discussed 
supra § 1185, in some circumstances motions for oth¬ 
er relief may be treated as a motion for summary 
judgmental So, under Federal Rules of Civil 
Procedure, Rule 12 (b), (c), 28 U.S.C.A., as amend¬ 
ed in 1946, if on a motion to dismiss for failure to 
state a claim on which relief can be granted,or 


39. U S —S, P. A. Ricordi Officine 
Grafiche v. World Art Reproduc¬ 
tions Co., D.C.N.Y., 22 F.R.D. 312, 

40. U.S.—Dickheiser v. Pennsylva¬ 
nia R. Co., D.C.Pa., 5 F.R.D. 5, af¬ 
firmed, C.C.A., 155 F.2d 266, cer¬ 
tiorari denied 67 S.Ct. 620, 329 U. 
S. 808, 91 L.Ed. 689. 

41. D.C.—^U. S. V. Lot 800 in Square 
1928, Containing- 5,967.79 Square 
Feet, More or Less, in District of 
Columbia, D.C., 169 F.Supp. 904. 

42. U.S.—^Huke v. Ancilla Domini 
Sisters, C.A.Ind., 267 F.2d 96—Cook 
V. Hirschberg, C.A.Conn., 258 F.2d 
56—Hirsch v. Archer-Daniels-Mid- 
land Co.; C.A.N.Y., 258 F.2d 44— 
Herron v, Herron, C.A.Tex., 255 F. 
2d 589—Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 248 F.2d 530— 
Parkinson v. California Co., C.A. 
Wyo., 233 F.2d 432—Dinwiddie v. 
Brown, C.A.Tex., 230 F.2d 465, cer¬ 
tiorari denied 76 S.Ct. 1041, 351 U. 
S. 971, 100 L.Ed. 1490, rehearing 
denied 77 S.Ct. 29, 352 U.S. 861, 1 
L.Ed.2d 72—Chappell v. Goltsman, 
C.A.Ala., 186 F.2d 215—Lane Bry¬ 
ant, Inc. V. Maternity Lane, Lim¬ 
ited, of Cal., C.A.Cal., 173 F.2d 559 
—William J. Kelly Co. v. R. F. C., 

C. A.Mass., 172 F.2d 865. 

Lutzker v. Walter E. Heller & 

Co., D.C.N.Y., 172 F.Supp. 77— 

Kingsley Intern. Pictures Corp. v. 
City of Providence, R. I., D.C.R.I., 
166 F.Supp. 456—Leh v. General 
Petroleum Corp., D.C.CaL, 165 F. 
Supp. 933—^American Fidelity Fire 
Ins. Co. V. Stewart, D.C.Ark., 165 
F.Supp. 34—^Nederlandsche Handel- 
Maatschappij, N. V. v. Sentry Corp., 

D. C.Pa., 163 F Supp. 800—Steier v. 

New York State Ed. Com’r, D.C.N. 
Y., 161 F.Supp. 549—^U. S. for Use 
and Benefit of Los Angeles Test¬ 
ing Laboratory v. Rogers & Rog¬ 
ers, D.C.Cal., 161 F.Supp. 132— 
Continental Cas. Co. v. White, D.C. 
Ga., 160 F.Supp. 611—^Wright v. 
Walling, D.C.Ark., 159 F.Supp. 190 
—National Bank of Topeka v. Gra¬ 
ham, D.C.Md, 156 F.Supp. 471— 
Sientki v. Haifner, D.C.N.T., 145 
F.Supp. 435—^Kowalewski v. Penn¬ 
sylvania R. Co., D.C.Del., 141 F. 
Supp. 565—Leon v. Reichbach, D.C. 
N.Y., 138 F.Supp. 449—Funk v. 

Peoples Natural Gas Co., D.C.Pa., 
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137 F.Supp. 625—^Elka Toy & Nov¬ 
elty Mfg. Corp. v. Fisher-Price 
Toys, D.C.N.Y., 136 F.Supp. 524— 
Williams V. U. S., D.C.N.C., 134 F. 
Supp. 333—Oppenhelmer v. Still¬ 
well, D.C.Cal., 132 F.Supp. 761— 
Willis V. Weil Pump Co., D.C.N. 
Y., 130 F Supp. 896, affirmed, C.A., 
222 F.2d 261—North Am. Iron & 
Steel Co. V. U. S., D.C.N.Y., 130 F. 
Supp. 723—Sauters v. Young, D.C. 
Pa., 118 F.Supp. 361-Hibben v. 
Kuchaj, D.C.IIL, 117 F.Supp. 65— 
Fouts V. Fawcett Publications, Inc , 
D.C.Conn., 116 F.Supp. 535—^U. S. 
V. W. T. Grant Co., D.CN.Y., 112 
F.Supp. 336, affirmed 73 S.Ct. 894, 
345 U.S. 629, 97 L.Ed. 1303—Broth¬ 
erhood of Ry. and S. S. Clerks, 
Freight Handlers, Exp and Station 
Emp. V. Pennsylvania R. Co., D.C. 
Pa., 107 F.Supp. 924—Roberts v. 
Thompson, D.C.Ark., 107 F.Supp. 
775—Kristiansen v. Fearnley & 
Eger, Inc., D.C.N.Y., 106 F.Supp. 
356—u. S. V. Dollar, D.C.Cal., 100 
F.Supp. 881, reversed on other 
grounds, C.A., 196 F.2d 551— 

Smith, Kline & French Laboratories 
V, Midwest Chemical Development 
Corp., D.C.Ohio, 96 F.Supp. 707— 
McMillen v. Douglas Aircraft Co., 
D.C.Cal., 90 F.Supp. 670—Jansson 
V. Swedish Am. Line, D.C.Mass., 
89 F.Supp 557, vacated on other 
grounds, C.A., 185 F.2d 212, 30 A. 
L.R 2d 1385—^Morgan v. Ray L. 
Smith & Son, D.C.Kan., 79 F.Supp. 
971—^Hughes v. Werner’s Estate, 
D.C.IIL, 78 F.Supp. 762—Crosley 
Corp. V. Hazeltine Corp., D.C.Del., 
66 F.Supp. 893, prohibition and 
mandamus denied, C.C.A., 165 F. 
2d 683, certiorari denied 68 S.Ct. 
1084, two cases, 334 U.S. 819, 92 
L.Ed 1749, rehearing denied 68 
S.Ct. 1527, 334 U.S. 862, 92 L.Ed. 
1782, and 68 S.Ct. 1528, 334 U.S. 
862, 92 L.Ed. 1782, 

Geiss-America v. Fraser, D.C.N. 
T-, 21 F.R.D. 320—Metrakos v. 

New York Cent. R. Co., D.C.Ohio, 
12 F.R.D. 177—^Rio Haven, Inc. v. 
National Screen Service Corp., D. 

C. Pa., 11 F.R.D, 609—Jacobsen v. 
Overseas Tankship Corp,, D.C.N.Y., 
11 F.R.D. 97—^Williams v. Peters, 

D. C.Mass., 10 F.R.D. 445—Ameri¬ 
can Mach. Metals v. De Bothezat 
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Impeller Co., D.C.N.T., S F.R.D. 
324—Hornbeck v. Dam Mfg, Co., 
D C.Iowa, 7 FR.D. 605. 

D.C.—Fowler v. Curtis Pub. Co., D.C., 
78 F.Supp. 303, affirmed, C.A., 182 
F.2d 377, 86 U.S.App.D.C. 349. 
Circumvention 

Rule requiring party moving for 
production of books and records to 
show good cause and Rule permit¬ 
ting defendant to interrogate com¬ 
plainant cannot be used, singly or to¬ 
gether, to circumvent express re¬ 
quirements of Summary Judgment 
Rule and Rule converting motion to 
dismiss into motion for summary 
judgment if movant goes outside 
pleadings to prove his affirmative de¬ 
fense. 

U.S.—Herron v. Herron, C.A.Tex., 255 
F.2d 589. 

Beuoxnijxatiou of motion 

In view of Rule 12 b, it was not 
important whether motion filed in 
case was denominated one for dis¬ 
missal of action for failure of com¬ 
plaint to state cause of action for 
which relief could be granted or one 
for summary judgment; and when 
certified copy of pleadings, orders 
and judgment, together with tran¬ 
script of trial proceedings in anoth¬ 
er action were presented to, and not 
excluded by, court, motion was there¬ 
upon and thereafter to be treated as 
one for summary judgment. 

U.S.—Ryan v. Scoggin, C.A.N.M., 245 
F.2d 54. 

“Matters presented” 

Certain limited types of assertions 
contained in memoranda of points 
and authorities, those which are pa¬ 
tently not subject to challenge or 
contradiction and which relate to as¬ 
surances of future conduct, may con¬ 
stitute “matters presented” within 
Rule 12 (b) which authorizes trial 
court, when confronted with motion 
to dismiss for failure to state claim, 
to treat it as motion for summary 
judgment, if matters outside the 
pleading are presented to, and not 
excluded by, court. 

D.C.—Sardo v. McGrath, 196 F.2d 29, 
90 U.S.APP.D.C. 195. 

Prior to amendment 

Federal Rule 12 (b) (6) prior to 
its amendment did not authorize the 
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on a motion for judgment on the pleadings,mat¬ 
ters outside the pleading are presented to, and not 
excluded by, the court, the motion is to be treated 
as one for summary judgment and disposed of as 
provided in Rule 56, and all parties must be given 
reasonable opportunity to present all material made 
pertinent to such a motion by Rule 56. Rule 12 
(b), (c), is inapplicable, in some circumstances, to 
convert a motion for dismissal into a motion for 
summary judgment.'^^ So, where some defendants 
filed a motion for summary judgment and others 
filed a motion to dismiss for failure to state a claim 
on which relief could be granted, the motion to dis¬ 
miss is not thereby waived or converted into a 
second motion for summary judgment, and the court 


may consider the motion to dismiss without reference 
to the affidavits and exhibits offered in support of the 
motion for summary judgment.^5 Such Rule applies 
only where the motion asserts failure to state a 
claim on which relief can be granted, and not where 
the motion is to dismiss for lack of jurisdiction over 
the subject matter,^6 or to dismiss for failure to join 
an indispensable party>^ 

Even apart from Rule 12 (b), motions to dismiss 
have sometimes been treated as motions for summary 
judgment,^S and it has been held that whether an 
objection is called a motion to dismiss or a motion 
for a summary judgment is immaterial where the 
same relief is sought, and the affidavits raising the 
question are available on either motion^^ and plain- 


treatment of a motion for judg'ment 
on the pleading's as a motion for 
summary judgment when matters 
outside the pleading were presented 
to, and not excluded by, the court. 
U.S—Minor v. Minor, D.C.Keb., 74 F. 
Supp, 815. 

43. U.S.—Kohen v. H. S. Crocker 
Co., C.A.Fla, 260 F.2d 790—^Mos¬ 
ley v, George A. Fuller Co, C.A. 
Ga., 250 F.2d 686—Fletcher v. 
Nostadt, C.A.Md., 205 F.2d 896, 
certiorari denied 74 S.Ct 126, 346 
US. 877, 98 L.Ed. 385, rehearing 
denied 74 S Ct. 238, 346 U.S. 913, 
98 L.Ed. 409. 

U. S. for Use and Benefit of Los 
Angeles Testing Laboratory v. Rog¬ 
ers & Rogers, D.C.Cal., 161 P.Supp. 
132—Chapman v. Pollock, D C.Mo., 
148 F.Supp. 769—Morgan v. Sylves¬ 
ter, D.C.N.Y., 125 F.Supp. 380, af¬ 
firmed, C A., 220 F.2d 758, certio¬ 
rari denied 76 S.Ct. 112, 350 U.S. 
867, 100 L.Ed, 768, rehearing de¬ 
nied 77 S Ct. 201, 350 U.S. 919, 100 
L.Ed. 805-—Hackensack Water Co, 
V. North Bergen Tp., D.C.N.J., 103 
F.Supp, 133, affirmed, C.A., 200 F. 
2d 313—U. S. V. Dollar, D.C.Cal., 
100 F.Supp. 881, reversed on oth¬ 
er grounds, C.A., 196 F.2d 551— 
Kahle v. Amtorg Trading Corp., 
D.C.N.J., 93 F.Supp. 405, motion 
denied 13 F.R.D. 107. 

44. Separate motions 

Where affidavits and exhibits were 
presented on motion for summary 
judgment, and trial court declined 
to pass on motion for summary judg¬ 
ment, and granted motion to dismiss 
complaint for failure to state a claim 
on which relief could be granted, 
court rule providing that if, on mo¬ 
tion asserting failure to state a claim 
on which relief can be granted, mat¬ 
ters outside pleadings are presented, 
and are not excluded by court, mo¬ 
tion shall be treated as one for sum¬ 
mary judgment and be disposed of as 
provided by rule providing for proce¬ 
dure on motions for summary judg¬ 
ment was not applicable, and court 


did not err in granting motion to 
dismiss complaint. 

U.S.—^Moffett V. Commerce Trust Co., 
C.A.Mo., 187 F.2d 242, certiorari 
denied 72 S.Ct. 32, 342 U.S. 818. 
96 L.Ed. 618, rehearing denied 72 
S Ct. 163, 342 U.S. 879, 96 L.Ed. 661, 
rehearing denied 72 S.Ct. 1070, 343 
U.S. 989. 96 L.Ed. 1375. 

Affidavit as to first complaint 

Where defendants submitted an af¬ 
fidavit relevant to first complaint 
filed in action between parties, con¬ 
sideration of such material in con¬ 
junction with his motion to dismiss 
third complaint would not be consid¬ 
ered to have converted the order of 
dismissal into a summary judgment, 
in absence of showing whether dis¬ 
trict court had actually considered 
the previously submitted affidavit 
and whether plaintiffs were given 
opportunity to file counter affidavits 
and in view of fact that district court 
did not denominate the dismissal as 
being a summary judgment. 

U.S.—^Peinberg v. Leach, C.A.Fla., 243 
F.2d 64. 

Exclusion of affidavits 

In action against defendant who 
allegedly as an officer and director 
of corporation breached his duty and 
derived personal profit at expense 
of corporation, where affidavits, in¬ 
troduced in support of motion to dis¬ 
miss complaint for failure to state 
a claim, contained extrinsic matter 
to show transactions alleged in com¬ 
plaint were obligations legally in¬ 
curred by corporation through reso¬ 
lution of board of directors, the af¬ 
fidavits would be excluded and mo¬ 
tion treated as a motion to dismiss 
rather than as a motion for sum¬ 
mary j'udgment. 

U.S.—Dwyer v. Tracey, D.C.IIL, 10 
F.R.D. 115. 

45. U.S.—^Dinwiddle v. Brown, C.A. 
Tex., 230 F.2d 465, certiorari de¬ 
nied 76 S.Ct 1041, 351 U.S. 971, 100 
LEd. 1490, rehearing denied 77 S. 
Ct 29, 352 U.S. 861, 1 L.Ed.2d 72. 
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46. D.C.—Riley v. Titus, 190 P.2d 
653, 89 U.S.AppD.C. 79, certiorari 
denied 72 S.Ct 82, 342 U.S. 855, 96 
L.Ed. 644, rehearing denied 72 S, 
Ct 179, 342 U.S. 889, 96 L.Ed. 667. 

47. U.S.—Leh v. General Petroleum 
Corp., D.aCal., 165 F.Supp. 933. 

48. U.S.—Kithcart v. Metropolitan 
Life Ins. Co., C.C.A.Mo., 150 F.2d 
997, certiorari denied 66 S.Ct. 267, 

326 U.S. 777, 90 L.Ed. 470, rehear¬ 
ing denied 66 S.Ct 469, 326 U.S. 
812, 90 L.Ed. 496 and 66 S.Ct 520, 

327 U.S. 813, 90 L.Ed. 1038. 

Dawley v. City of Norfolk, Va., 

D.C.Va., 159 P.Supp. 642, affirmed, 

C. A., 260 F.2d 647—^Monjar v. Hig¬ 
gins, D.C.N.Y., 39 F.Supp. 633, af¬ 
firmed, C.C.A, 132 F.2d 990. 

Where motion to dismiss for lack 

of jurisdiction of subject matter and 
defendants’ persons and of failure to 
state claim is in effect a motion for 
summary judgment, it will be treated 
as such a motion. 

U.S.—Nielson v. Farley, D.C.N.Y., 26 
F.Supp. 948. 

Complaint stating claim 

Where a complaint to which a mo¬ 
tion to dismiss is directed states a 
claim on which relief can be grant¬ 
ed, motion to dismiss is inappropri¬ 
ate and will be treated as a motion 
for summary judgment. 

U.S.—Thornell v. Chesapeake & O. 
Ry. Co., D.C.Mich., 166 F.Supp. 61. 

49. U.S.—Glenn v. Southern Cal. 
Edison Co., C.A.Cal., 187 F.2d 318 
—Central Mexico Light & Power 
Co. V. Munch, C.C.A.N,Y., 116 P.2d 
85. 

Murray v. Ajmerican Export 
Lines, D.C.N.Y., 53 F.Supp. 861— 
Monjar v. Higgins, D.C.N.Y., 39 P. 
Supp. 633, affirmed, C.C.A., 132 F. 
2d 990. 

Michel V. Meier, D.C.Pa., 8 F.R. 

D. 464. 

Affidavits accompanying motion 
should be considered in determining 
whether a motion to dismiss com- 
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tiff is not prejudiced thereby.^^ 

Where no answer has been filed, a motion to dis¬ 
miss the complaint may be treated as either a mo¬ 
tion for summary judgment or to dismiss or both,^! 
and a motion for judgment on the pleadings may be 
considered either as a motion for summary judgment 
or to dismiss the complaint.52 In some circum¬ 
stances a motion to strike may be treated as a motion 
for summary judgment.53 Even though the case is 
before the court on a statutory demurrer, in accord¬ 
ance with state practice, the Federal Rules of Civil 
Procedure may be applied so as to treat the demurrer 
as a motion for judgment on the pleadings.^^ A 
motion which does not ask for a summary judgment 
in favor of the movant, but asks for a judgment, if 
anything, in favor of the opposing party, cannot 
be regarded as a motion for a summary judgment.^5 

§ 1187. - Cross Motions; Judgment 

against Moving Party 

Where both parties to an action move for summary 


judgment, the court Fs Justified in pronouncing judg¬ 
ment on the basis of the facts established without con¬ 
troversy if it is satisfied that the decision should be in 
favor of one or the other parties, but the mere fact that 
both sides ask for summary judgment does not require 
the granting of such judgment. Summary judgment may 
be awarded to the party entitled to it, although he is 
not the moving party. 

Where both sides move for summary judgment, 
each, for the purpose of his motion, concedes and 
affirms that there is no issue of fact to be decided 
and the court is justified in pronouncing judgment 
on the basis of the facts established without con¬ 
troversy if it is satisfied that the decision should 
be in favor of one or the other parties.So, where 
both parties to the action move for summary judg¬ 
ment and the pleadings and affidavits contain no 
specific allegations of facts on personal knowledge, 
as required to raise a genuine issue as to material 
facts, summary judgment is proper.^^ 

Summary judgment may not be granted, however, 
merely because both sides have moved for it; it may 
be granted only when one of the parties is entitled to 


plaint should be treated as a mo¬ 
tion for summary judgment or as a 
motion to dismiss. 

U.S.—Boro Hall Corporation v. Gen¬ 
eral Motors Corporation, C.C.A.N. 
Y., 124 F.2d 822. 

50. U.S.—Monjar v. Higgins, D.C.N. 

T. , 89 F.Supp. 633. 

51. U.S.—^Williams v. Walnut Park 
Plaza, D.C.Pa., 68 F.Supp. 957. 

52. U.S.—Creedon v. Bowman, U.C. 
Pa., 75 F.Supp. 265. 

53. ITew matter in answer 

Where defendants by motion to 
strike sought to test the sufficiency 
of defenses asserted as new matter in 
answer, and there was no genuine is¬ 
sue as to any material fact stated in 
complaint, court making similar as¬ 
sumption for facts alleged as new 
matter, would treat motion to strike 
as motion for summary judgment. 
U.S.—^West V. Winston, D.C.Pa., 8 F. 
R.D. 311. 

54. U.S.—Lehigh Valley Trust Co. v. 

U. S., D.C.Pa., 34 F.Supp. 839. 

55. U.S.—^U. S. V. Hartford-Empire 
Co., D.C.Ohio, 1 F.R.D. 424. 

56. U.S.—M. Snower & Co. v. U. S., 
C.C.A.Ill., 140 F.2d 367. 

New England Foundation Co. v. 
F. H. McGraw & Co., D.C.R.I., 113 
F.Supp. 246, reversed on other 
grounds, C.A., 210 F.2d 62—U. S. 

V. Haynes School Dist. No. 8, D.C. 
Ark., 102 F.Supp. 843. 

D.C.—^Fox V. Johnson & Wimsatt, 127 
F.2d 729, 75 U.S.App.D.C. 211. 

Olenick v. Brucker, D.C., 173 F. 
Supp. 493—Steiner v. U. S., D.C., 
36 F.Supp. 496. 

AbandoumexLt of issue 

In contractor’s action against gov- i 


ernment to recover back money paid 
under protest for alleged breach of 
contract to sell and deliver cement, 
the fact is.sue raised by government’s 
denial of allegation as to contrac¬ 
tor’s readiness and willingness to de¬ 
liver cement was ''abandoned” when 
both parties filed motions for sum¬ 
mary judgment and no point with 
respect to such issue was raised in 
argument, and the case was there¬ 
fore submitted on sole question as to 
which of the parties breached con¬ 
tract. 

D.C.—Steiner v. U. S., supra. 

57. U.S.—U. S. V. 1957 Oldsmobile 

4-Door Sedan, D.C.Tex., 173 F.Supp. 
966—Tampa Elec. Co. v. Nashville 
Coal Co., D.C.Tenn., 168 F.Supp. 
456—U. S. V. Pahmer, D.C.N.Y., 
136 F.Supp. 762, reversed on oth¬ 
er grounds 238 F.2d 431, certio¬ 
rari denied 77 S.Ct. 592, 352 U.S. 
1026, 1 L.Ed.2d 597—Carrothers v. 
Stanolind Oil & Gas Co., D.C.Tex., 
134 F.Supp. 191—U. S. V. Allen Tool 
Corp., D.C.N.Y., 112 F.Supp. 882— 
Urquhart v. Urquhart, D.C.Md., 104 
F.Supp. 929. 

City of Edinburg v. Central Pow¬ 
er & Light Co., D.C.Tex., 2 F.R.D. 
560. 

D.C.—^Fox V. Johnson <& Wimsatt, 127 
F.2d 729, 75 U.S.App.D.C. 211. 

Preseutatioa of all matters 

Where court has before it all the 
matters it would have on a full-trial 
determination of case, cross motion 
for summary judgment is proper. 
U.S.—Carqueville v. Folsom, D.C.Ill., 
170 F.Supp. 777, affirmed 236 F.2d 
875, affirmed, C.A., Carqueville v. 
Fleming, 263 F.2d 875. 
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Controversy one of law 

(1) Where plaintiff and defendant 
file motions for summary judgment, 
and pleadings, motions, affidavits, and 
arguments and briefs of counsel 
show that there is no real dispute 
between parties with respect to basic 
facts and the controversy is one of 
law, question of summary judgment 
IS properly considered by district 
court. 

U.S.—Johnston-Crews Co. v, U. S., D. 
C.S.C., 38 F.Supp. 544. 

(2) Where issues presented by 
record and pleadings primarily in¬ 
volve questions of law, court was 
empowered to enter a summary 
judgment, particularly where both 
plaintiff and defendant moved for 
summary judgment. 

U.S.—Harris Stanley Coal & Land 
Co. V. Chesapeake & O. Ry. Co., 
C.C.A.Ky., 154 F.2d 450, certiorari 
denied 67 S.Ct. Ill, 329 U.S. 761, 91 
L.Ed. 656. 

Admission 

Where counsel for plaintiff ad¬ 
mitted in ejectment action that plain¬ 
tiff had no title to realty in ques¬ 
tion, plaintiff was not entitled to 
summary judgment, and defendant’s 
motion for summary judgment would 
be granted. 

U.S.—^Wildlife Preserves, Inc. v. Al¬ 
gonquin Gas Transmission Co., D. 
C.N.J., 113 F.Supp. 112. 

58. U.S.—^Hazeltine Research v. Au¬ 
tomatic Radio Mfg. Co., D.C.Mass., 
77 F.Supp. 493, affirmed, C.A., 17 6 
F.2d 799, affirmed 70 S.Ct. 894, 339 
U.S. 827, 94 L.Ed. 1312, rehearing 
denied 71 S.Ct. 13, 340 U.S. 846, 95 
L.Ed. 620. 
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judgment as a matter of law on facts that are not 
genuinely disputed.^^ The mere fact that both sides 
ask for summary judgment does not establish that 
there is no issue of fact, and where there is such 
an issue, no summary judgment on disputed facts 
should be granted.Although a defendant may, on 
his own motion, assert that, accepting his legal 
theory, the facts are undisputed, he may be able and 
should be allowed to show that, if plaintiff’s legal 
theory be adopted, a genuine dispute as to a material 
fact exists.In determining whether plaintiff is 
entitled to summary judgment, it is immaterial that 
defendant has moved for summary judgment.^2 

The court will not pronounce summary judgment 
on cross motions for summary judgment where it 
feels that the subject matter of the action requires 
further consideration and that the trial of the case 
might possibly develop facts which are not express 
or necessarily implicit in the motions for judg¬ 
ments.^^ Also, cross motions for summary judgment 
do not warrant the granting of summary judgment 


where the decision of the question of law depends 
on an inquiry into surrounding facts and circum¬ 
stances, and in such instance, summary judgment 
should be refused until such facts and circumstances 
have been sufficiently developed to enable the court 
to be reasonably certain that it is making the correct 
determination on the question of law.®"^ In a non¬ 
jury case, if both parties move for summary judg¬ 
ment, and the court finds that there are issues of fact 
but that the facts have been fully developed at the 
hearing on the motions, the court may proceed to 
decide the factual issues and give judgment on the 
merits. 

Judgment against moving party. It is generally 
held that summary judgment may be awarded to the 
party entitled to it, although he is not the moving 
party.®^ In other words, where the case is proper¬ 
ly disposable by summary judgment, the court should 
enter whatever judgment is proper in the circum¬ 
stances, even though it finds that the moving party 
is not entitled thereto but that the other party is so 


59. U.S.—Mitchell v. McCarty, C.A. 
Ind., 230 F.2d 721—Sterneck v. 
Equitable Life Ins. Co. of Iowa, 
C.A.Mo., 237 P.2d 626—^Volunteer 
State Life Ins. Co. v. Henson, C A. 
Miss., 234 F,2d 535—Hycon Mfg-. 
Co. V. H, Koch & Sons, C.A.Cal., 
219 F.2d 353, certiorari denied 75 
S.Ct. SSI, 349 U.S. 053, 99 L.Ed. 
1278—F. A. R. Liquidating- Corp. 
V. Brownell, C.A.Del., 209 F.2d 375, 
motion denied, C.A., 223 F.2d 128, 
Kagan v. Davidson Transfer & 
Storage Co., D.C.N.Y., 106 F.Supp. 
71—Taylor v. Marcelle, D C.N.Y., 
97 F.Supp 35, affirmed, C.A., 199 
P.2d 759, certiorari denied 73 S.Ct. 
797, 345 U.S. 935, 97 L.Ed. 1363— 
Steinberg v. Adams, D.C.K.Y., 90 F. 
Supp. 604. 

Question involved 

Where both parties moved for sum¬ 
mary judgment, the question involved 
was whether the pleadings and ad¬ 
missions on file showed that there 
was no genuine issue as to the ma¬ 
terial facts and that one or more of 
the parties was entitled to judg¬ 
ment as a matter of law. 

U.S.—Pancher v. Clark, D.C.C 0 I 0 ., 127 
F.Supp. 452. 

eo. U.S.—^Utica Mut. Ins. Co. v. Rol- 
lason, C.A.Va., 245 P.2d 105— 
Chambers & Co. v. Equitable Life 
Assur. Soc. of the U. S., C.A.Ga., 
224 F.2d 338—P. H. McGraw & Co. 
V. New England Foundation Co., 
C.A.R.I., 210 F.2d 62—Walling v. 
Richmond Screw Anchor Co., C.C.A. 
N.Y., 154 F.2d 780, certiorari de¬ 
nied 66 S.Ct. 1383, 328 U.S. 870, 90 
L.Ed. •‘640. 

Miller V. National Broadcasting 
Co., D.C.Del., 157 F.Supp. 240— 


Alabama Great Southern R. Co. v. 
Louisville & Nashville R. Co., D.C. 
Ala., 127 F.Supp. 363, reversed on 
other grounds, C.A., 224 F.2d 1, 50 
A.L.R.2d 1302—U. S. v. Allen Tool 
Corp., D.C.N.Y., 112 F.Supp. 882— 
Mosbacher v. Basler Lebens Ver- 
sicherungs Gesellschaft, D C.N.Y., 
111 F.Supp. 551—Farrand Optical 
Co. V. U. S., D.C.N.Y., 107 F.Supp 
93—U. S. v. Haynes School Dist 
No. 8, D.C.Ark., 102 F.Supp. 843— 
Schram v. Clair, D.C.N.Y., 28 F. 
Supp. 422. 

D.C.—Garrett Biblical Institute v. 
American University, 163 F.2d 265, 
82 U.S.APP.D.C. 265. 

Separate consideration, 

Where both parties make motions 
for summary judgment, and each 
contends in support of his respec¬ 
tive motion that no genuine issue of 
fact exists, court need not rule that 
no fact issue exists, since concession 
does not continue over into court’s 
separate consideration of either par¬ 
ty's motion for summary judgment 
in his behalf after other party’s mo¬ 
tion has been overruled. 

U.S.—Begnaud v. White, C.A.Tenn., 
170 F.2d 323. 

Error not cured 

Error in granting of a summary 
judgment where a triable issue of 
fact exists is not cured by fact that 
each side moved for judgment m its 
favor. 

U.S.—Colby v. Klune, C.A.N.Y., 178 
F.2d 872. 

61. U.S.—^Walling v. Richmond 
Screw Anchor Co., C.C.A.N.Y., 154 
F.2d 780, certiorari denied 66 S. 
Ct. 1383, 328 U.S. 870, 90 L.Ed. 
1640. 


D.C.—Garrett Biblical Institute v. 
American University, 163 F.2d 265, 
82 U.S.App.D.C. 265. 

62. U.S.—Hartford Acc. & Indem. 
Co. V. Northwest Nat. Bank of 
Chicago, C.A.Ill., 228 F.2d 391. 

63. U.S.—^Urquhart v. Urquhart, D. 
C.Md., 104 F.Supp. 929. 

64. U.S.—Nugent v. U. S., D.C.Ill., 
136 F.Supp. 875. 

65. U.S.—Tripp V. May, C.A.I11., 189 
F.2d 198. 

66. U.S.—Farmers Ins. Exchange v. 

Allstate Ins. Co., D.C.Mich., 143 F. 
Supp. 213—Dickhoft v. Shaughnes- 
sy, D.C.N.Y., 142 F.Supp. 535— 

U. S. V. Franklin Federal Savings 
and Loan Ass’n, D.C.Pa., 140 F. 
Supp. 286—Smith v. McDonald, D. 

C. Pa., 116 F.Supp. 158, reversed on 
other grounds, C.A., 214 F.2d 920 
—Northland Greyhound Lines v. 
Amalgamated Ass’n of St. Elec. 
Ry. and Motor Coach Emp. of 
America, Division 1150, D.C.Minn., 
66 F.Supp. 431. 

S. P. A. Ricordi Officine Grafiche 

V. World Art Reproductions Co., 

D. C.N.Y., 22 P.R.D. 312. 

Joinder in request 

Where defendant, admitting that 
there was no genuine issue as to 
any material fact, joined in request 
that cause be determined on plain¬ 
tiff’s motion for summary judgment, 
and court found that defendant had 
no legal obligation to make pay¬ 
ment sued for, summary judgment 
in favor of defendant would be 
granted on plaintiff’s motion for 
summary judgment. 

U.S.—Commercial Credit Corp. v. 
California Shipbuilding Corp., D. 
C.Cal., 71 F.Supp. 936. 
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entitled. So, where plaintiff made no cross motion 
for summary judgment, but it appears from the 
pleadings and affidavits on defendant’s motion for 
summary judgment that plaintiff is entitled to such 
judgment, the court may properly enter summary 
judgment for plaintiff.^S 

According to some decisions, however, a summary 
judgment on the merits may not be entered in favor 
of the party opposing a motion for summary judg¬ 
ment, in the absence of a cross motion, notwithstand¬ 
ing the provision of Rule 54 (c) requiring that every 
final judgment grant the relief to which the party 
in whose favor it is rendered is entitled even though 
such relief is not demanded in the pleadings.It 
has also been held that where motion for summary 
judgment by one party must be denied, but the court 
is satisfied from the evidence before it that summary 
judgment should enter for the other party, who has 
not moved for such judgment, the entry of summary 


judgment for such other party should be withheld 
until motion therefor is made."^^ 

§ 1188. Presentation of Case in General 

On a motion for summary Judgment, the parties are 
to be given opportunity to present material pertinent to 
the motion, and they should fully disclose what the evi¬ 
dence will be on the issues raised. 

On a motion for summary judgment, the court 
should give the parties opportunity to present ma¬ 
terial pertinent to the motion.’^^ The parties should 
fully disclose what the evidence will be on the is¬ 
sues raised by the motion, and the judge should 
proceed on the disclosures thus made.'^^ Notice 
must be afforded of the factual contentions of the 
party moving for summary judgment.'^2 

The party opposing the motion for summary judg¬ 
ment has the duty to act diligently and in good 
faith to controvert material presented in support of 
the motion,74 and he should not withhold his evi- 


•67. U.S.—Northland Greyhound 
Lines v. Amalgamated Ass'n of St. 
Elec. Ry, and Motor Coach Emp. 
of America, Division 1150, D.C. 
Minn., 6G P Supp. 431. 

U. S. V. Erie County, D.C.N.Y., 

8 F.R.D. 493. 

68. U.S—^U. S, V. Franklin Federal 
Savings and Loan Ass'n, D.C.Pa., 
140 F.Supp. 286 —Hennessey v. 
Federal Sec. Adm’r, D.C.Conn., 88 
F.Supp. 664—Hooker v. New York 
Life Ins. Co., D.C.IIL, 66 F.Supp. 
313, reversed on other grounds, 
C.C.A., 161 F.2d 852, certiorari de¬ 
nied 68 S.Ct. 109, 332 U.S. 809, 92 
L.Ed. 386, rehearing denied 68 S. 
Ct. 164, 332 U.S. 826, 92 L.Ed. 401. 
Mechanical failure 

Where defendant files motion for 
summary judgment and it appears | 
that there is no genuine issue as to | 
any material fact and that defendant 
is liable to plaintiff, while it may 
be better practice for plaintiff to file 
a cross motion, rule providing for 
summary judgment does not pro¬ 
scribe the court’s power to enter 
judgment because of mechanical fail¬ 
ure of plaintiff to file motion. 

U.S.—^American Auto. Ins. Co. v. In¬ 
demnity Ins. Co. of North Ameri¬ 
ca, D.C.Pa., 108 F.Supp. 221, af¬ 
firmed, C.A., 228 F.2d 622. 

No procedural defect 

Where defendants filed motion for 
summary judgment based on same 
grounds as defenses alleged in their 
answer, and attached to the motion 
evidentiary facts relied on to estab¬ 
lish the defenses, in form of affida¬ 
vits and certain documents, and at¬ 
torney for defendants stated that 
they could offer nothing further on 
the trial of the case, and that there 
was no dispute as to the facts, there 


was no procedural defect in the en¬ 
tering of summary judgment for 
plaintiff, even though judgment be 
considered as a summary one en¬ 
tered on plaintiff’s oral motion with¬ 
out notice. 

U.S.—Tripp V. May, C.A.I11., 189 F.2d 
198. 

69. U S.—Truncale v. Blumberg, D. 
C.N.Y., 8 F.R.D. 492, appeal dis-! 
missed, C.A., 182 F.2d 1021. 

70. U.S.—^Pinkus v. Reilly, D.C.N.J., 
71 F.Supp. 993, affirmed, C.A., 170 
F.2d 786, affirmed 70 S.Ct. 110, 338 
U.S. 269, 94 L.Ed. 63. 

71. U.S.—^Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 248 F.2d 530. 

D.C.—^Doming v. Turner, D.C., 63 F. 

Supp. 220, 

Erroneous action 

Where complaint contained prayer 
for declaratory relief and sufficient¬ 
ly alleged existence of controversy 
as to disclose grounds for relief, it 
was error for district court to treat 
motion for judgment on pleadings as 
motion for summary judgment and 
then proceed to grant that judgment 
without giving plaintiff opportunity 
to present evidence on questions of 
fact involved. 

U.S.—Pacific Am. Fisheries v. Mul- 
laney, C.C.Alaska, 191 F.2d 137. 
Explanation of record 

Where allegedly inconsistent plead¬ 
ing filed by plaintiff in a prior case 
was brought in on defendants’ mo¬ 
tion to dismiss complaint, it was 
proper for court to treat motion as 
one for summary judgment, and 
plaintiff had right to explain record 
or to deny its effect by counter-affi¬ 
davit, and would be bound by his 
election not to do so, 

U.S.—Parkinson v, California Co., C. 
A.Wyo., 233 P.2d 432. 

597 


72. U.S.—Chambers & Co. v. Equi¬ 
table Life Assur. Soc. of the U. S., 
C.A.Ga., 224 F.2d 338—Sartor v. 
Arkansas Natural Gas Corporation, 

C. C.A.La., 134 F.2d 433, reversed 
on other grounds 64 S.Ct. 724, 321 
U.S. 620, 88 L.Ed. 967, rehearing 
denied 64 S.Ct. 941, 322 U.S. 767, 
88 L.Ed. 1593. 

Matute V. Carson Long Institute, 

D. C.Pa., 160 F.Supp. 827—Sexton v. 
American News Co., D.G.Fla., 133 
F.Supp. 591—Bowles v. Ward, D.C. 
Pa., 65 F.Supp. 880—Carr v. Good¬ 
year Tire & Rubber Co., D.C.Cal., 
64 F.Supp. 40. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R,D. 666. 

73. D.C.—Sardo v. McGrath, 196 F. 
2d 20, 90 U.S.App.D.C. 195. 

74. U.S.—Rowan v. U. S., C.A.Tex., 
219 F.2d 51. 

Rohlftng V. Cat’s Paw Rubber 
Co., D.C.IIL, 17 P.R.D. 426. 

Burden of proof on motion generally 
see infra § 1192. 

Avoidance of judgment 

Method for avoiding summary 
judgment is to dispute affidavit or 
other evidence offered in support of 
motion for summary judgment. 

U.S.—^Hartford Acc. & Indem. Co. v. 

Loyd, D.C.Ark., 173 F.Supp. 7. 
Beservation 

On defendant’s motion for sum¬ 
mary judgment, plaintiff cannot re¬ 
serve his evidence, 

U.S.—Hisel V. Chrysler Corp., D.C. 

Mo., 94 F.Supp. 996. 

Affidavit or other proof 

(1) Party in order to resist a mo¬ 
tion for summary judgment must, 
by affidavit or other proof which may 
properly be considered by the court, 
i disclose the existence of facts which 
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dence until the trialJ^ A substantial question of 
fact is not in dispute so as to preclude entry of sum¬ 
mary judgment where plaintiff fails to controvert 
the subject matter of the affidavits and exhibits 
filed in support of defendants motion for summary 
judgment.'^6 So, on defendants motion for sum¬ 
mary judgment for dismissal for failure to state a 
claim on which relief could be granted, supported 
by affidavits, plaintiff must disclose the merits of 
his case and may not rely on the rule that, as 
against a motion to dismiss, the complaint should 
be liberally construed in favor of the pleaderJ'^ 
While, however, the party opposing the motion sub¬ 
jects himself to the risk of summary judgment if 
he files no controversion, such a course of action is 
not fatal to a trial on the issues involved if the 
moving papers show on their face that the matter 
is of a nature presenting a dispute.*^^ 

The courts are critical of the papers presented by 
the party moving for summary judgment but not of 
the opposing papers.'^^ jf ^Tacts’’ recited in support 
of a motion for summary judgment are really facts 
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they should be put forward without interstitial argu¬ 
mentation. 

§ 1189. Evidence 

On a motion for summary judgment, resort may be 
had to extrinsic facts or evidence, through affidavits, 
admissions, and the like in order to ascertain if there is 
a real issue of fact precluding the award of summary 
Judgment, and while either party may offer proof of 
facts not contained in the pleadings, the court will con¬ 
sider only evidence which would be admissible at a 
hearing of the case. 

In passing on a motion for summary judgment, 
resort may be had to extrinsic facts or evidence 
through affidavits, admissions, and the like in order 
to find out if there is a real issue of fact to be 
determined at trial or whether summary judgment 
may be awarded.^^ Either party may offer proof 
of facts not contained in the pleadings. 

The court considers admissible evidence, as dis¬ 
tinguished from conclusions of law, with a view 
to determine the existence or nonexistence of 
genuine issues of fact,^^ and in this respect, the ad¬ 
missibility of evidence on a motion for summary 


g’enuinely controvert the material 
facts established, by movant. 

U.S.—Dulansky v. lowa-Illinois Gas 
& Elec. Co., D.C.Iowa, 10 F.R.D. 
566. 

(2) Where fact issues claimed to 
exist were not properly set forth in 
answer or by means of affidavit but 
were merely listed on a page of de¬ 
fendant’s memoranda, and list did 
not consist of specific allegations or 
statements of fact but contained 
speculative questions, such questions 
did not form a sound basis for de¬ 
termining that a genuine issue of 
material fact existed so as to pre¬ 
clude granting of summary judg¬ 
ment. 

D.C.—^U. S. V, Lot 800 in Square 1928, 
Containing 5,967.79 Square Feet, 
More or Less, in District of Co¬ 
lumbia, D.C., 169 F.Supp. 904. 

75. U.S.—^Wier v. Texas Co., D.C. 
La., 79 F.Supp. 299, affirmed, C.A., 
180 F.2d 465. 

Rohlfing V. Cat's Paw Rubber 
Co., D.C.Ill., 17 F.R.D. 426. 

Judicial evaluatioa 

Party who desires to resist a mo¬ 
tion for summary judgment cannot 
hold back his evidence until trial, 
but must bring it before the court 
when the motion is heard so that it 
may then be judicially evaluated. 

U.S.—Proctor v. Sagamore Big Game 
Club, C.A.Pa., 265 P.2d 196. 

76. U.S.—Hisel v. Chrysler Corp., 
D-C.Mo., 94 F.Supp. 996. 

77. U.S.—Cook V. Hirschberg, C.A. 

Conn., 258 F.2d 56. i 


78. U.S.—U. S. V. De Witt, C.A.Tex., 
265 F.2d 393. 

79. D.C.—^Wittlin v. Giacalone, 154 
F.2d 20, 81 U.S.App.D.C. 20. 

80. U.S.—Inglett & Co. v. Ever¬ 
glades Fertilizer Co., C.A.Fla., 255 
F.2d 342. 

81. U.S.—Byrnes v. Mutual Life 
Ins. Co. of N. Y., C.A.Ariz., 217 F. 
2d 497, certiorari denied 75 S.Ct. 
532. 348 U.S. 971, 99 L.Ed. 756. 

Shotwell V. U. S., D.C.Wash., 163 
F.Supp. 907—Gillum v. Skelly Oil 
Co., D.C.Mo., 149 F.Supp. 588—Al¬ 
bert V. McGrath, D.C.Cal., 104 F. 
Supp. 891, vacated on other 
grounds, Albert v, Brownell, C.A., 
219 F.2d 602—Hackensack Water 
Co. V. North Bergen Tp., D.C.N J., 
103 F.Supp. 133, affirmed, C.A., 200 
F.2d 313—Snowhite v. Tide Water 
Associated Oil Co., D.C.N.J., 40 F. 
Supp. 739. 

Matters considered on motion gener¬ 
ally see infra § 1209. 

Consideration of admissions of par¬ 
ties generally see infra § 1210. 
Additional material 

On motion for summary judgment, 
movant is not limited to the plead¬ 
ings, but may bring in additional 
material, such as affidavits, deposi¬ 
tions, admissions, and similar mat¬ 
ters. 

D.C.—^Deming v. Turner, D.C., 63 F. 

Supp, 220. 

Fee agreement 

In action for account stated and 
in alternative for reasonable value 
of services rendered, fee agreement 
entered into between parties, may,, 
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although not appearing on face of 
complaint, be properly established on 
motion for summary judgment as 
grounds for summary disposition of 
action. 

U.S.—Barnes v. Federal Deposit Ins. 
Corp., D.C.N.T., 114 F.Supp. 872. 

82. U.S.—Snowhite v. Tide Water 
Associated Oil Co., D.C.N.J., 40 F. 
Supp. 739—Sanders v. Nehi Bot¬ 
tling Co., D.C.Tex., 30 F.Supp. 332. 

Answer to motion 

Where insurer predicated its mo¬ 
tion for summary judgment, in em¬ 
ployer’s action on employee-fidelity 
policy, on judgment for employer in 
its prior action against employee, 
employer could have adduced in an¬ 
swer to motion evidence that judg¬ 
ment against employee was not col¬ 
lectable in full. 

U.S.—^Virginia Metal Products Corp. 
v. Hartford Acc. & Indem. Co., C. 
A.N.Y., 219 F.2d 931. 

83. U.S.—Jensen v. Macartney, D.C. 
Minn., 95 F.Supp. 598. 

Mere assertions 

Absence of facts, in action against 
city and police officials, under fed¬ 
eral civil rights statute, involving 
question of false arrest, would not 
be cured by vituperativeness and in¬ 
discriminate use of opprobrious ad¬ 
jectives by plaintiff, nor would it be 
cured by mere assertions unaccom¬ 
panied by facts admissible in evi¬ 
dence on trial. 

U.S.—Pollack V. City of Newark, N. 
J., D.C.N.J., 147 F.Supp. 35, af¬ 
firmed, C.A., 248 F.2d 543, certio¬ 
rari denied 78 S.Ct. 654, 355 U.S. 
964, 2 L.Ed.2d 539. 
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judgment is subject to the rules relating to the form 
and admissibility of evidence generally.Gen- 
'Crally speaking, the admissibility of evidence on mo¬ 
tion for summary judgment is subject to the provi¬ 
sions of Rule 43 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., that is, evidence inadmis¬ 
sible on a hearing of the case would generally be 
inadmissible on a motion for summary judgment, 
except that the court may hear the matter on affi¬ 
davits, as permitted by Rule 43 (e).^^ However, 
technical rulings and exclusionary rules will not be 
applied to strike, on the grounds of formal defects 
in the proffer, evidence proffered on tendered is¬ 
sues. 

Under Rule 56 (c) providing that summary judg¬ 
ment shall be granted if the pleadings, depositions, 
and admissions, on file, together with the affidavits, if 
any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to judgment as a matter of law, the extra-pleading 
matters presented must be either “depositions,” “ad¬ 
missions,” or “affidavits.”^^ Statements made by 
counsel in a brief, but not in affidavit form, may 
not be considered as evidence on determination of 
a motion for summary judgment's Similarly, 


where a motion for summary judgment was signed 
only by counsel and was not in affidavit form, the 
motion may not be weighed as far as its factual 
statements are concerned, in determining whether 
summary judgment should be granted.S9 Uncer¬ 
tified evidence adduced by plaintiff in a case to which 
he, but not defendant, was a party and merely an¬ 
nexed to the motion papers is not admissible. 
Self-serving unverified statements of fact contained 
in plaintifFs statement of position, and unsworn 
statements concerning the contents of documents 
filed for use at a pre-trial conference are not the 
type of proof required for the resolution of a mo¬ 
tion for summary judgment.^^ 

§ 1190. - Inferences and Presumptions 

Generally, the party against whom a motion for 
summary judgment is made is entitled to all the favor¬ 
able inferences which may reasonably be drawn from 
the evidence, and the court must view the evidence in 
the light most favorable to the party opposing the mo¬ 
tion. 

As a general rule, the party against whom a mo¬ 
tion for summary judgment is made is entitled to all 
the favorable inferences which may reasonably be 
drawn from the evidence.^2 'phg court may not 


84. U.S.—Roucher v. Traders & Gen¬ 
eral Ins. Co., C.A.La., 235 F.2d 423. 

85. U.S.—Roucher v. Traders & Gen¬ 
eral Ins. Co., supra. 

86. U.S,—^\Vhitaker v. Coleman, C.C. 
A.Ala., 115 F.2d 305. 

87. D.C.—Sardo v. McGrath, 196 F. 
2d 20, 90 U.S.App.D.C. 195. 

Physician’s statement 

Motion for summary judg-ment was 
■denied when physician’s statement 
that decedent died instantly when 
his head struck a fence post after he 
had been thrown out of automobile 
was not in affidavit form. 

U.S.—Zych V. Pennsylvania R. Co., 
D.C.Del., 168 F.Supp. 849. 

88. U.S —^U. S. V. Jones, D.C.Ga., 
155 F.Supp. 62. 

“Rule 56 (c) says that summary 
judgment shall be granted ‘if the 
pleadings, depositions, and admis¬ 
sions on file, together with the af¬ 
fidavits, if any, show that, except 
as to the amount of damages, there 
is no genuine issue as to any mate¬ 
rial fact and that the moving party 
is entitled to a judgment as a mat¬ 
ter of law.’ Thus, the extra-plead¬ 
ing matters presented must be ei¬ 
ther ‘depositions,’ ‘admissions’ or ‘af¬ 
fidavits’. All three possess certain 
characteristics which make them flt- 
'ting instruments for cutting through 
a possible maze of false, illusory or 
collateral issues raised by loosely- 
• drawn pleadings. As the sworn 
.statements of those who have first¬ 


hand knowledge of that about which 
they speak, they partake not only of 
the ceremonial quality of testimony 
m open court, but also of some of the 
guarantees of trustworthiness which 
characterize such testimony. 

In marked contrast, memoranda of 
points and authorities are no more 
than trial briefs which must be filed 
with each motion presented to the 
District Court. They must state ‘the 
specific points of law and authorities 
to support the motion’ and are ex¬ 
pressly not made part of the record. 
Such memoranda are neither men¬ 
tioned in Rule 56 nor, in our view, 
may they be classed inferentially 
among the documents in which extra- 
pleading matters may be presented 
for purposes of summary judgment. 
Neither the Federal Rules nor cus¬ 
tom at the bar contemplate trans¬ 
formation of legal memoranda into a 
new vehicle of factual conflict. Cer¬ 
tainly, attorneys do not ordinarily 
conceive that they proceed at their 
peril If they fail to controvert alle¬ 
gations of fact made by opposing at¬ 
torneys in their briefs. To accept 
appellees’ view would be to introduce 
a confusing system of collateral 
pleading which could only detract 
from the relative simplicity of pres¬ 
ent summary judgment practice.” 
D.G.—Sardo v. McGrath, 196 F.2d 20, 
22, 90 U.S.App.D.C. 195. 

Assertioixs of fact 

(1) Mere assertions of fact made 
by counsel in his brief are not suffl- 
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cient to controvert facts disclosed 
by deposition and to raise genuine 
issue of material fact barring sum¬ 
mary judgment. 

U.S.—Lane v. Greyhound Corp., D.C. 
Ky., 13 P.R.D. 178. 

(2) For purpose of determining 
whether a factual issue exists to pre¬ 
clude grant of summary judgment, 
even factual statements made in le¬ 
gal memoranda or points and author¬ 
ities cannot be given dignity of al¬ 
legations in pleadings or statements 
made by affidavit or by deposition, 
D.C.—^U. S. v. Lot 800 in Square 1928, 
Containing 5,967.79 Square Feet, 
More or Less, in District of Colum¬ 
bia, D.C., 169 F.Supp. 904. 

89. D.C.—^^Vittlin v. Giacalone, 154 
F.2d 20, 81 U.S.App.DC. 20. 

90. U.S.—^Radio City Music Hall 
Corporation v. U. S., D.C.N.T., 50 
F.Supp. 329, affirmed, C.C.A., 135 
F.2d 715. 

91. U.S.—Proctor v. Sagamore Big 
Game Club, C.A.Pa., 265 F.2d 196. 

92. U.S.—Realty Inv. Co. v. Armco 
Steel Corp., C.A.Mo., 255 P.2d 323— 
Johnson Farm Equipment Co. v. 
Cook, C.A.Iowa, 230 P.2d 119— 
Cay lor v. Virden, C.A.Mo., 217 F.2d 
739—Ramsouer v. Midland Valley 
R. Co., C.C.A.Ark., 135 F.2d 101. 

Warner v. Lieberman, D.C.Wis. 
154 F.Supp. 362, affirmed, C.A,, 253 
F.2d 99, certiorari denied 78 S.Ct 
1361, 357 U.S. 920, 2 L.Ed.2d 1364 
—^Eckhart v. Plastic Film Corp., 
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draw inferences favorable to the one moving for 
summary judgment, and all reasonable intendments 
and inferences from the pleadings must as a m.atter 
of law be taken against the movant and in favor 
of the opponent.^ 3 50 ^ the court must view the 
evidence in the light most favorable to the party 
opposing the motion,and where there are con¬ 
flicts and inconsistencies between testimony of plain¬ 
tiff in his deposition and in his affidavit filed in op¬ 
position to the motion of defendant for summary 
judgment, the court may consider on the motion only 
the portions most favorable to plaintiff. 

On defendant’s motion for summary judgment, 
the court must take plaintiffs version as true and 
correct one wherever there is any difference or dis- 


35B c. J. s. 

pute as to the facts and plaintiff’s statement of 
facts and evidence proffered at a pre-trial confer¬ 
ence will be taken as true for the purpose of pass¬ 
ing on defendant’s motion for summary judgment.^'^ 
The court may assume for purposes of defendant’s 
motion for judgment on the ground of lack of juris¬ 
diction of defendant’s person that the matters alleged 
in the complaint are true.^s Where plaintiff in his 
action relied on the doctrine of res ipsa loquitur, 
full effect is to be given to the inference created by 
proof of the accident, and, unless the entire evi¬ 
dence is such that the presumption may not stand 
against it, defendant’s motion for summary judg¬ 
ment will be overruled, but, if the testimony and 
record before the court clearly rebut the presump¬ 
tion, the motion will be granted.^^ 


D.C.Gonn., 129 F.Supp, 277—Jeffrey 
V. Whitworth College, D.C.Wash., 
128 F.Supp. 219—^Allison v. Mennon- 
ite Publications Bd., D.C.Pa., 123 
F.Supp. 23—^Von Mailath v. Order 
of Daughters of the Divine Redeem¬ 
er, D.C.Pa., 117 F.Supp. 93—Na¬ 
tional Sur. Corp. v. First Nat. 
Bank in Ind., D.C.Pa., 106 F.Supp. 

302— Columbia Pictures Corp. v, 
Coomer, D C.Ky., 99 F.Supp. 481 
—Carlander v. Dubuque Fire & 
Marine Ins. Co, D.C.Ark, 87 F. 
Supp. 65—Watkins v. Oak lawn 
Jockey Club, D C.Ark., 86 F.Supp. 
1006. affirmed, C A., 183 F 2d 440 
— Bowles V. Shellhorn, D.C.DeL, 61 
F.Supp. 465. 

Lewis V. Bobish, D.C.Pa., 22 FR. 
D. 185—Donaldson Transfer & Stor¬ 
age Co. V. U. S., D.C.Pa., 18 F.R.D. 

303— Poole V. Gillison, D.C Ark., 
15 F.R.D. 194—Lane v. Greyhound 
Corp, D.C.Ky., 13 FR D. 178-— 
Lockie v. Wertheimer Cattle Co., 
D.C.Minn., 5 F.R.D. 45. 

D.C.—Brantley v. Skeens, 266 F2d 
447, 105 U.S.AppD.C. 246—Evers 
V. Buxbaum, 253 F2d 356, 102 U.S. 
App.D.C. 334. 

Kansas City Power & Light Co. 
V. Chapman, D.C., 12 F.R.D. 408. 

Stage of motion. 

On motion for summary judgment 
at a stage tantamount to that as if 
opening statements had been made 
at a trial before jury, opponent of 
motion was given every favorable, 
reasonable inference from facts 
pleaded, stipulated, contained in dep¬ 
ositions, and stated at pre-trial con¬ 
ference. 

U.S—Admiral Theatre Corp. v. Para¬ 
mount Film Distributing Corp., D. 
C.Neb., 140 F.Supp. 686. 

92. U.S.—Michel v. Meier, D.C.Pa., 8 
FR.D. 464. 

D.C.—Evers v. Buxbaum, 253 F.2d 
356, 102 U.S.App.D.C. 334. 


Motion by defendant 

On a motion by defendant for sum¬ 
mary judgment court cannot make a 
ruling in favor of defendant based 
on inferences from such materials 
in the face of contrary inferences 
which can be reasonably drawn from 
plaintiff’s material. 

U.S—Eckhart v. Plastic Film Corp., 
D.C.Gonn., 129 F.Supp. 277. 

94. U.S —Zoby V. American Fidelity 
Co., C.A.Va., 242 F2d 76—Kauf¬ 
man V. W. U. Tel. Co., C.A.Tex, 
224 P.2d 723, certiorari denied 76 
set. 321, 350 U.S. 947, 100 L Ed. 
825—Caylor v. Virden, C.A.Mo., 217 
F.2d 739—Dulansky v. lowa-Illi- 
nois Gas & Elec. Co., C.A.Iowa, 191 
P.2d 881—^Ramsouer v. Midland 
Valley R. Co., C.C.A.Ark., 185 F 
2d 101. 

Hartford Acc. & Indem. Co. v. 
Loyd, D.C.Ark., 173 F.Supp. 7— 
Rohm & Haas Co. v. Chemical In¬ 
secticide Corp., D.C.DeL, 171 F. 
Supp. 426—lokepa v. U. S., D C. 
Hawaii, 158 F.Supp. 394—Warner 
V, Lieberman, D.C.Wis., 154 F. 
Supp. 362, affirmed, C.A., 253 F.2d 
99, certiorari denied 78 S.Ct. 1361, 
357 U.S. 920, 2 L.Ed.2d 1364—U. 
S. V. Watkins, D.C.Ark., 147 FSupp. 
786—Doyle v. Moylan, D.C.Mass., 
141 F.Supp. 95—Sarkes Tarzian, 
Inc. V. U. S., D.C.Ind., 140 F.Supp. 
863, reversed on other grounds, C. 
A., 240 F.2d 467—^Allison v. Men- 
nonite Publications Bd., D.C Pa., 
123 F.Supp. 23—^Von Mailath v. 
Order of Daughters of the Divine 
Redeemer, D.C.Pa., 117 F.Supp. 93 
—Columbia Pictures Corp. v. Coom¬ 
er, D.C.Ky., 99 FSupp. 481—Ba¬ 
ker V. U. S., D.aUtah, 94 F.Supp. 
350, reversed on other grounds, 

C. A., 191 F2d 1004—Carlander v. 
Dubuque Fire & Marine Ins. Co., i 

D. C.Ark., 87 FSupp. 65—^Watkins 
V. Oaklawn Jockey Club, D.C.Ark., 
86 FSupp. 1006, affirmed, C.A., 183 
F.2d 440. 


Lewis v. Bobish, D.C.Pa, 22 F.R. 
D. 185—G. Ricordi & Co. v. Sloman- 
son, D.C.Pa., 19 FR.D. 196—Don¬ 
aldson Transfer & Storage Co. v. 
U. S., D.C Pa., 18 FR.D. 303— 
Kimble v. Anderson-Tully Co., D.C. 
Ark., 16 F.R.D. 502—Poole v. Gil¬ 
lison, D.C.Ark., 15 FR.D. 194— 
Lane v. Greyhound Corp., P C.Ky., 
13 F.R.D. 178—Lockie v. Wertheim¬ 
er Cattle Co., D.C.Minn., 5 F.R.D. 
45. 

D.C.—Brantley v. Skeens, 266 F.2d 
447, 105 U.S.App.D.C. 246. 

Pull weight and value 

On defendant’s motion for sum¬ 
mary judgment, full weight and val¬ 
ue were given to plamtiif’s testimo¬ 
ny as augmented by exhibits. 

U.S,—Boro Hall Corp. v. General Mo¬ 
tors Corp., D.C.N.Y., 68 F.Supp. 

589, motion dismissed 6 F.R D. 539, 
affirmed in part and reversed in 
part on other grounds, C.C.A., 164 
F.2d 770. 

95. U.S.—^Warner v. Lieberman, D.C, 
Wis., 154 F.Supp. 362, affirmed, C. 
A., 253 F2d 99, certiorari denied 
78 S.Ct. 1361, 357 U.S. 920, 2 L.Ed. 
2d 1364. 

96. U.S.—^Zell V. American Seating 
Co., C.C.A.N.T., 138 F2d 641, re¬ 
versed on other grounds 64 S.Ct. 
1053, 322 U.S. 709, 88 L.Ed. 1552. 

Roberts v. Federal Crop Ins. 
Corp., D.C.Wash, 158 F.Supp. 688, 
affirmed, C.A., 2G0 F2d 958—Clay¬ 
ton v. James B. Clow & Sons, D.C. 
Ill., 154 FSupp. 108. 

97. U.S.—General Elec. Co. v. Penn¬ 
sylvania R. Co., D.C.Pa., 160 P. 
Supp. 186. 

98. U.S.—Finn v. Schreiber, D.C.N. 
T., 35 FSupp. 638. 

99. U.S.—Ramsouer v. Midland Val¬ 
ley R. Co., D.C.Ark., 44 FSupp. 
523, reversed on other grounds, C. 
C.A., 135 F.2d 101. 
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The court in considering a motion for summary 
judgment will give due regard to presumptions.^ 

§ 1191. - Matters Accepted as True 

On defendant's motion for summary judgment, all 
facts of the complaint, well pleaded, ordinarily stand 
admitted or are assumed to be true; but the facts 
pleaded by plaintiff are not conclusive where, by the ad¬ 
missions, depositions, or other evidence introduced, the 
contrary appears beyond genuine controversy. 

It is generally held that on defendant’s motion for 
summary judgment all facts of the complaint, well 
pleaded, stand admitted or are assumed to be true,^ 


provided there is nothing in any other pleading or 
admission that refutes the facts or truth of any al¬ 
legation and the court must then determine 
whether plaintiff would be able as a matter of law 
to obtain a judgment in the action.^ So, the court 
must accept plaintiff’s fact allegations and state¬ 
ments in his affidavits, and only where such allega¬ 
tions, although true, are insufficient, may summary 
judgment be entered against him.^ Similarly, on 
plaintiff’s motion for summary judgment based on 
the pleadings, allegations in the answer must be 
accepted as true,^ and on motion by plaintiff for 


1, Knowledgre as to vouclier 

In action to recover commissions 
allegedly earned by plaintiff on sales 
of merchandise on behalf of defend¬ 
ant, in absence of any evidence plain¬ 
tiff must be presumed to have knowl¬ 
edge of recitals of voucher with re¬ 
spect to final settlement and cor¬ 
responding indorsement on accompa¬ 
nying check, at time of delivery 
thereof to plaintiff and before they 
passed out of his possession. 

U.S.—Carr v. Goodyear Tire & Rub¬ 
ber Co., D.C.Cal., 64 F.Supp. 40. 
Validity of marriage 

Where claimant of accidental death 
insurance benefits moved for sum¬ 
mary judgment, relying on presump¬ 
tion of validity of alleged common- 
law marriage with insured, district 
court was obliged to view the pre¬ 
sumption, if any, most favorably to 
claimant, but it was also obliged to 
keep in mind fact that presumption 
was rebuttable and that if, from 
pleadings, admissions and affidavits 
on file, presumption was overcome, 
court should disregard it. 

D.C.—Brantley v. Skeens, 266 P.2d 
447, 105 U.S.App.D.C, 246. 

2. U.S.—^England v. Louisiana State 
Bd. of Medical Examiners, C A.La., 
263 F.2d 661—Safeway Stores v. 
Wilcox, C.A.N.M., 220 F.2d 661— 
Reynolds v. Maples, C.A.Miss., 214 
F.2d 395—^U. S. v. St. Paul-Mercury 
Indem. Co., C.A.Pa., 194 P.2d 68— 
Donahue v. Warner Bros. Pictures, 
C.A.Utah, 194 P.2d 6—^Harris v. 
Railway Exp. Agency, C.A.Kan., 
178 P.2d 8—Rogers v. Girard Trust 
Co.. C.C.A.Ohio, 159 P.2d 239— 
Furton v. City of Menasha, C.C.A. 
Wis., 149 F.2d 945, certiorari de¬ 
nied 66 S.Ct. 176, 326 U.S. 771, 90 
L.Ed. 466. 

Universal Film Exchanges, Inc. 
V. Swanson, D.C.Minn., 165 F.Supp. 
95—Galanis v. Procter & Gamble 
Co., D.C.N.Y., 153 F.Supp. 34—De 
Maree v. Pennsylvania R. Co., D.C. 
Del., 147 F.Supp. 656—Engel v. U. 

S., D.C.N.T., 138 F.Supp. 626— 

Robison v. U. S., D.C.Idaho, 133 F. 
Supp. 9—Coy V. Hobby, D.C.Pa., 
129 F.Supp. 640—Jeffrey v. Whit¬ 
worth College, D.C.Wash., 128 F. 


Supp. 219—Baker v. Mueller, D.C. 
Wis., 127 F.Supp. 722, affirmed, C. 
A., 222 F.2d 180—Carter v. Twen¬ 
tieth Century-Fox Film Corp., D. 
C Mo., 127 F.Supp. 675—Schulz v. 
Standard Acc. Ins. Co. of Detroit, 
D.C.Wash., 125 F.Supp. 411—Gen¬ 
eral Elec. Co. V. Masters Mail Or¬ 
der Co, of Washington, D. C., D.C. 
N.T., 122 F.Supp. 797—John W. 
Shaw Advertising, Inc. v. Ford Mo¬ 
tor Co., D.C.I11., 112 F.Supp. 121— 
Smart v. U. S., D.C.Okl., Ill F. 
Supp. 907, affirmed, C.A., 207 F.2d 
841—Hackensack Water Co. v. 
North Bergen Tp., D.C.N.J., 103 F. 
Supp. 133, affirmed, C.A., 200 F.2d 
313—U. S. V. Haynes School Dist. 
No. 8, D.C.Ark., 102 F.Supp. 843— 
Kiloski V. Pennsylvania R. Co., D. 

C. Del., 96 F.Supp. 321—Rolle Mfg. 

Co. V. Marco Chemicals, Inc., D.C. 
N.J., 92 F.Supp. 218—Woods v. 

Gate City Agency, D.C.Minn., 86 F. 
Supp. 435—^Pittston-Luzerne Corp. 
V. U. S., D.C.Pa, 84 F Supp. 800— 
Greenleaf v. Brunswick-Balke-Col- 
iender Co., D.C.Pa., 79 F Supp. 362 
—Creedon v. Bowman, D.C.Pa,, 75 
F.Supp. 265—^U. S. V. Hartford-Em- 
pire Co,, D.C.Del., 73 F Supp. 979 
—Drummond v. Clauson, D.C.Me., 
67 F.Supp. 872, reversed on other 
grounds, C.A., 172 F.2d 221, mo¬ 
tion denied 180 F.2d 350. 

Theobald Industries, Inc. v. U. 

S., 115 F.Supp. 699, 126 Ct.CL 617, 
certiorari denied 74 S.Ct. 676, 347 
U.S. 951, 98 L.Ed. 1097. 

G. Ricordi & Co, v. Slomanson, 

D. C.Pa., 19 F.R.D. 196—Park-In 
Theatres v. Paramount-Richards 
Theatres, D.C.Del., 9 F.R.D. 267—* 
Michel V. Meier, D.C.Pa,, 8 F.R.D. 
464—^U. S. V. Favorito, D.C.Ohio, 
7 F.R.D. 152. 

D.C.—^White v. Providence Hospital, 
D.C., 80 F.Supp. 76—^Iversen v. U. 

S., D.C., 63 F.Supp. 1001, affirmed 
66 S.Ct. 825, 327 U.S. 767, 90 L.Ed. 
998, rehearing denied 66 S.Ct. 963, 
327 U.S, 819, 90 L.Ed. 1041. 
Consideration of admissions of par¬ 
ties generally see infra § 1210. 
Time limitations 

(1) For purposes of deciding de¬ 
fendant’s motion for summary judg¬ 
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ment, based entirely on ground of 
time limitations, factual allegations 
of complaint were required to be tak¬ 
en as true. 

U.S —Rieser v. Baltimore & O. R. 
Co. D.C.N.Y., 123 F.Supp. 44, mo¬ 
tion denied, C.A., 224 F.2d 198, af¬ 
firmed 228 F.2d 563, certiorari de¬ 
nied 76 S.Ct. 651, 350 U.S. 1006, 100 
L.Ed. 868. 

(2) On motion to sustain plea of 
prescription, allegations of fact prop¬ 
erly pleaded in petition must be tak¬ 
en as proved. 

U.S.—Ketteringham v. New England 
Fire Ins. Co., D.C.La, 76 F.Supp. 
996. 

Entire record opened 

Where defendants moved for judg¬ 
ment on the record with affidavits 
filed and plaintiff moved to strike 
certain defenses filed by one of the 
defendants and also for summary 
judgment, the entire record was 
opened and all allegations sufficient¬ 
ly pleaded were accepted as true. 
U.S.—Lewis V. Atlas Corp., D.C.N.J,, 
63 F.Supp. 217, affirmed, C.C.A., 158 
F.2d 599. 

Jurisdictional sum 

An allegation in complaint that 
matter in controversy exceeds juris¬ 
dictional sum or value of three thou¬ 
sand dollars, exclusive of interest 
and costs, is admitted on defendant’s 
motion for summary judgment. 

U.S.—Baumann v. Smrha, D.C.Kan., 
145 F.Supp. 617, affirmed 77 S.Ct. 
96, 352 U.S. 863, 1 L.Ed.2d 73. 

3. U.S.—^Pulvermann v. A. S, Abell 
Co., D.C.Md., 131 F.Supp. 617, af¬ 
firmed, C.A., 228 F.2d 797. 

4. U.S.—Galanis v. Procter & Gam¬ 
ble Corp., D.C.N.Y., 153 F.Supp. 34. 

5. U.S.—^Lewis V. Atlas Corp., C.C. 

A.N.J., 158 F.2d 699—Furton v. 

City of Menasha, C.C.A.Wis., 149 
F.2d 945, certiorari denied 66 S.Ct. 
176, 326 U.S. 771, 90 L.Ed. 466. 

U. S. V. Haynes School Dist. No. 
8, D.C.Ark., 102 F.Supp. 843. 

6. U.S.—^Lewis v. Fentress Coal &■ 
Coke Co., D.C.Tenn., 160 F.Supp. 
221, affirmed, C.A., Fentress Coal 
& Coke Co. V. Lewis, 264 F.2d 134. 
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summary judgment on defendant’s counterclaim, all 
well-pleaded facts of the counterclaim are taken 
as true.*^ 

According to some decisions, not only are plain¬ 
tiff’s allegations of fact accepted as true, on de¬ 
fendant’s motion for summary judgment, but such 
allegations may not be refuted by opposing affida¬ 
vits;^ and the same rule applies to contradiction of 
defendant’s allegations in his answer, on plaintiff’s 
motion for summary judgment.^ These decisions 
are in accord with the view taken by some courts 
that formal allegations of a pleading are enough 
to create a genuine issue as to any material fact 
even against a detailed showing by affidavits and 
depositions to the contrary, as discussed supra § 
1154. 

Other decisions hold that for the purposes of a 
summary judgment motion the allegations of the 
complaint are not necessarily to be taken as true and 
must give way to facts on which there can be no 
differences of opinion;^® and, as discussed supra 
§ 1154, it is held that a party may controvert allega¬ 
tions of fact in the pleadings and obtain relief by 
summary judgment where the facts set forth in 
detail in affidavits, depositions, and admissions on 
file show that there are no genuine issues to be 
tried. So, the facts pleaded by plaintiff are not 
conclusive where, by the admissions, depositions, or 
other evidence introduced, the contrary appears 
beyond genuine controversy.^^ It has also been held 


that only where defendant files a motion tor sum¬ 
mary judgment solely on the basis of the complaint 
does he admit the truth of the facts alleged there¬ 
in. 

Where defendant moved for summary judgment 
and plaintiff made a cross motion for summary judg¬ 
ment, defendant admitted the facts alleged in the 
complaint for the purpose of defendant’s motion but 
did not admit such allegations for the purpose of 
plaintiff’s motion.^S As discussed infra § 1197, the 
court is required to accept as true facts stated in 
the moving affidavits in the absence, or inadequate¬ 
ness, of counter-affidavits denying facts in affidavits 
of the moving party. A local district court rule per¬ 
mitting the court, on motion for summary judgment, 
to assume facts as claimed by the moving party ex¬ 
cept as controverted by a statement filed in opposi¬ 
tion to the motion does not require the court to act 
under its provisions. 

§ 1192. - Burden of Proof 

The party moving for summary judgment has the- 
burden of establishing the requisite foundation for such 
judgment; but where a convincing showing is made that 
genuine issues of fact are lacking, the adversary must 
adequately demonstrate by receivable facts that a real, 
not formal, controversy exists, and show a plausible 
ground for the cause of action or defense asserted. 

The burden of establishing the requisite founda¬ 
tion for a summary judgment under Federal Rules 
of Civil Procedure, Rule 56, 28 U.S.CA., rests on the 
moving party.The party moving for summary 


Absence of affidavits 

In action by the United States to 
enjoin corporate defendant from car¬ 
rying out lease agreements in al¬ 
leged violation of the anti-trust and 
monopoly laws, where the United 
States moved for summary judgment 
against corporate defendant on 
ground that the pleadings and ad¬ 
missions of defendant showed ab¬ 
sence of any genuine issue as to any 
material fact, but neither party sub¬ 
mitted affidavits, the court was re¬ 
quired to accept, for purposes of the 
motion, the corporate defendant's de¬ 
nial that it had refused to grant li¬ 
censes or other rights to other per¬ 
sons free of objectionable restric¬ 
tions. 

U.S—U. S. V. International Salt Co., 
D.C.N.Y., 6 F.R.D. 302, affirmed 68 
S.Ct. 12, 332 U.S. 392, 92 L.Ed. 20, 
appeal dismissed 68 S.Ct. 26, 332 
U.S, 747, 92 L.Ed. 335. 

7. U.S.—Reynolds v. Maples, C.A. 
Miss., 214 P.2d 395. 

8. U.S.—Schwob V. International 
Water Corp., D.C.Del., 136 P Supp 
310. 

9. U.S.—Leigh V. Barnhart, D.C.N, 
J., 10 F.R.D. 279. 


10. U.S.—Fontenot v. Stanolind Oil 
& Gas Co., Liberty Mut. Ins. Co., 
Intervener, D.C La., 144 F.Supp. 
SIS, affirmed, C.A., 243 P.2d 574— 
Hisel V. Chrysler Corp., D.C.Mo., 
94 F.Supp. 996. 

11. U.S.—^Hiern v. St. Paul-Mercury 
Indem. Co., C.A.La., 262 P.2d 526 
—Huffman v. Ford Motor Co., C.A. 
Ky., 195 F.2d 170, reversed on oth¬ 
er grounds 73 S.Ct. 681, 345 U.S. 
330, 97 LEd. 1048—^McCombs v. 
West, C.C.A.Pla., 155 F 2d 601. 

12. U.S.—^Atchison, T. & S. F, Ry. 
Co. V. City of Chicago, L.C.Ill., 136 
F.Supp. 476, reversed on other 
grounds, C.A., 240 F.2d 930, affirmed 
78 S.Ct. 1063, 357 U.S. 77, 2 L.Ed. 
2d 1174. 

13. U S.—^Lichten v. Eastern Air 
Lines, D.C.N’.Y., 87 F.Supp. 691, 
affirmed, C.A., 189 F.2d 939, 25 A.L. 
R.2d 1337. 

14. U.S,—Guerrero v. American-Ha- 
waiian S. S. Co., C.A.Cal., 222 F.2d 
238. 

15. U.S.—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F. 
2d 853, certiorari denied 77 S Ct. 
226, 352 U.S. 927, 1 L.Ed.2d 162— 
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Caylor v. Virden, C.A Mo., 217 F.2d 
739—Dulansky v. lowa-Illinois Gas 
& Elec. Co , C.A.Iowa, 191 F 2d S81 
—Hurd V. Sheffield Steel Corp., C.A. 
Mo., 181 F.2d 269. 

Great Northern Ry. Co. v. Com¬ 
modity Credit Corp., D.C.Minn., 164 
F.Supp. 442—Hardinge Co. v. Jones 
& Laughlin Steel Corp., D.C.Pa., 
164 F.Supp. 75—^Warner v. Fust 
Nat. Bank of Minneapolis, D.C. 
Minn., 135 F.Supp. 687, cause re¬ 
manded, C.A., 236 P.2d 853, certio¬ 
rari denied 77 S.Ct. 226, 352 U.S. 
927, 1 L.Ed.2d 162—Morgan v. Syl¬ 
vester, D.C.N.Y., 125 F.Supp. 380, 
affirmed, C.A., 220 F.2d 758, certio¬ 
rari denied 76 S.Ct. 112, 350 U.S. 
8 67, 100 L.Ed. 768, rehearing de¬ 
nied 76 S.Ct. 201, 350 U.S. 919, 100 
L.Ed. 805—Bishop v. Shaughnessy, 
D.C.N.Y., 119 F.Supp. 62—Marion 
County Co-op. Ass’n v. Carnation 
Co., D.C.Ark., 114 F.Supp. 58, af¬ 
firmed, C.A., 214 F.2d 557—Fremon 
V. W. A. Sheaffer Pen Co., D.C.Iowa, 
111 F.Supp. 39, affirmed, C.A., 209 
F.2d 627—Sieb’s Hatcheries, Inc. 
V. Lindley, D.C.Ark., lOS F Supp. 
415, affirmed, C A., 209 F.2d 674— 
Urquhart v, Urquhart, D.C.Md., 104 
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judgment has the burden of demonstrating that 
there is no genuine issue of fact,^® and that he is 
entitled to judgment in his favor as a matter of 
law.^'^ Any doubt as to the right to summary judg¬ 


ment is to be resolved against him, as discussed infra 
§ 1203. The opposing party does not have the bur¬ 
den of showing that summary judgment should not 
be entered,IS and he does not have the burden of 


F.Supp. 929—^U. S. V. Haynes 
School Dist. No, 8, D C.Ark, 102 
F.Supp. 843—U. S. v. Mercantile 
Nat. Bank of Dallas, D C.La., 67 
F Supp. 759, reversed on other 
grounds, C.C A., Continental-Amer- 
ican Bank & Trust Co. v. U. S., 161 
F.2d 935. 

Kimble v. Anderson-Tully Co., 
D.C.Ark, 16 F.R.D. 502—Andrews 
V Heinzman, D.C.Neb., 9 F.R.D. 7— 
Standard Rolling Mills v. National 
Mineral Co., D.C.N.T., 2 F.R.D, 236. 
Burden of proof not generally allot¬ 
ted 

U.S.—Van Alen v. Aluminum Co of 
America, D.C.N.T., 43 F.Supp. 833. 
D.C—^Wilson V. Bittinger, 262 P.2d 
714, 104 U.S.App.DC. 403—Wittlin 
V. Giacalone, 154 P.2d 20, 8l U.S. 
App D.C. 20. 

ITegative defense 

Defendant moving for summary 
judgment had burden of establishing 
its negative defense, 

U.S.—U. S., for Use of Edward E. 
Morgan Co., v. Maryland Casualty 
Co., D.C.La., 64 F.Supp. 290, af¬ 
firmed, C.C.A., 147 F.2d 423. 
Contradictions or explanations 

To succeed on motion for summary 
judgment, defendants would have to 
show that all contradictions or ex¬ 
planations, either already of record 
or suggested by counsel during argu¬ 
ment, are immaterial or incompetent 
and that undisputed matters of rec¬ 
ord are so unambiguously plain that 
contradiction or explanation is not 
permissible and, as matter of law, 
do not show possibility of recovery. 
U.S.—Emerson v. National Cylinder 
Gas Co., D.C.Mass., 135 F.Supp. 268. 

16. U S.—Heyward v. Public Hous¬ 
ing Administration, C.A.Ga., 238 F. 
2d 689—^Warner v. First Nat. Bank 
of Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
352 U.S. 927, 1 L,.Ed.2d 162—SMS 
Mfg. Co. V. U. S.-Mengel Plywoods, 
C.A.Okl., 219 F.2d 606—Driggers v. 
Business Men’s Assur. Co. of Amer¬ 
ica, C.A.Tex., 219 P.2d 292, appeal 
denied 75 S.Ct. 874, 349 U.S. 946, 99 
L.Ed. 1272—^Union Transfer Co. v. 
Biss & Co., C.A.MO., 218 F.2d 553— 
Byrnes v. Mutual Life Ins. Co. of 

N. T., C.A.Ariz., 217 F.2d 497, cer¬ 
tiorari denied 75 S.Ct. 532, 348 U.S. 
971, 99 L.Ed. 756—Reynolds v. Ma¬ 
ples, C.A.M 1 SS., 214 F.2d 395—F. A. 

B. Liquidating Corp. v. Brownell, 

C. A.Del., 209 F.2d 375, motion de¬ 
nied, C.A., 223 F.2d 128—Zampos v. 

U. S. Smelting, Refining & Min. 
Co., C.A.Utah, 206 F.2d 171—Dyer 

V. MacDougall, C.A.NY., 201 F.2d 
265 —Surkm v. Charteris, C.A.Fla., 


197 P.2d 77—^Dulansky v. lowa-Il- 
linois Gas & Elec. Co., C.A.Fla., 191 
P.2d 881—Fairbanks, Morse & Co. 
V. Consolidated Fisheries Co., C.A. 
3, 190 F.2d 817—Parmelee v. Chi¬ 
cago Eye Shield Co., CC.AMo , 157 
P.2d 582, 168 AL.R. 1130—Sprague 
V. Vogt, C.C.A.Minn., 150 F.2d 795 
—^Walling V. Fairmont Creamery 
Co., C C.A Neb, 139 F.2d 318. 

U. S. V. Midway Gardens, Inc., D. 

C. Tex., 173 F.Supp. 712—Bratnober 
V. Illinois Farm Supply Co., D.C. 
Minn., 169 F.Supp. 85—Great North¬ 
ern By. Co. V. Commodity Credit 
Corp., D.C Minn., 164 F Supp. 442— 
Hardinge Co. v. Jones &. Laughlin 
Steel Corp., D.C.Pa., 164 F.Supp. 75 
—Solar Elec. Corp. v. General Elec. 
Co., D.C.Pa., 156 F.Supp. 51—Hart- 
sell V. Hickman, D.C Ark., 148 F. 
Supp. 782—^Abrams v. Baltimore & 

O. R. Co., DC.Pa., 147 F.Supp. 521 
—U. S. V. Landsverk, D C.Minn., 144 
F.Supp. 708—Sarkes Tarzian, Inc 
V. U. S., D.C.Ind., 140 F.Supp. 863, 
reversed on other grounds, C.A., 240 

P. 2d 467—Long v. Arkansas Foun¬ 
dry Co., D.CArk., 137 F.Supp. 835, 
reversed on other grounds, C.A., 
247 F.2d 366—^Armstrong v. Avco 
Mfg. Corp., D.C.Del., 137 F.Supp. 
680—Larcon Co. v. Wallingsford, 

D. C.Ark., 136 F.Supp. 602, affirmed, 
CA., 237 F.2d 904—Joseph Horne 
Co. V. U. S., 135 F.Supp 549, 133 Ct. 
Cl. 270—United Am. Life Ins. Co. v. 
Bebarchek, D.C.Colo., 134 F.Supp. 
654_Van Brode Mill. Co. v. Kel¬ 
logg Co., D.C.Del., 132 F.Supp. 330 
—Lewis V. Clarence Coal Min. Co., 

D.C.Pa., 130 F.Supp. 909—Marion 
County Co-op. Ass’n v. Carnation 
Co., D.C.Ark., 114 F.Supp. 58, af¬ 
firmed, C.A., 214 P.2d 657—U. S. v. 
General By. Signal Co., D.C.N.Y., 
110 F.Supp. 422—Lincoln Rochester 
Trust Co. V. McGowan, D.C.N Y., 
109 F.Supp. 437—Sieb’s Hatcheries, 
Inc. V. Lindley, D.C.Ark., 108 F. 
Supp. 415, affirmed, C.A., 209 F.2d 
674—^Mettler v. Phoenix Assur. Co., 
Limited, of London, D.C.N.Y., 107 
F.Supp. 194—^U, S. V. Haynes School 
Dist. No. 8, D.C.Ark., 102 F.Supp. 
843—Johnsons Warehouses v. 
Yangtze Trading Corp., D.C.N.Y., 
100 F.Supp. 107—^Jensen v. Macart¬ 
ney, D.C.Minn., 95 F.Supp. 598— 
Pickle V. Trimmel, D.C.Pa., 93 F. 
Supp. 823—^Plank v. Schifter, D.C. 
Pa., 85 F.Supp. 397—Grimes v. New 
York Life Ins. Co., D.C.Pa., 84 F. 
Supp. 989—Miller v. National City 
Bank of N. Y., D.C.N.Y., 69 F.Supp. 
187, affirmed, C.C.A., 166 F.2d 723— 
Gonzales v. Tuttman, D.C.N.Y., 59 
F.Supp. 858—^Ramsouer v. Midland 
Valley B. Co., D.C.Ark., 44 F.Supp. 
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523, reversed on other grounds, C. 

C. A., 135 P.2d 101. 

Commerce Oil Refining Corp v. 
Miner, D C.R I., 22 F.R D. 5—Whit¬ 
aker V. Graves, D.C.N.Y., 18 F R D 
246—National Sur. Corp v. Rollins, 

D. C Del., 16 F.R.D. 530—Rosof v. 
Roth, D.C.N.Y., 13 F.R D 443— 
Lane v. Greyhound Corp, D.C.Ky., 
13 F.R.D. 178—Curtis Pub. Co. v 
Union Leader Corp , D C N.H., 12 F. 
R.D. 341—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D C.Iowa, 10 F.R. 
D. 566—Luria Steel & Trading 
Corp. V. Ford, D.C Neb., 9 F.R D. 
479, affirmed, CA., 192 F.2d 880— 
Andrews v. Heinzman, D.C Neb, 9 
F.R.D. 7—R. F. C. V. Aquadro, D.C. 
Pa., 7 P.R.D. 406. 

Hub Industries, Inc. v. U. S., 115 
F.Supp. 450, 126 Ct.Cl. 239. 

D.C.—Evers v. Buxbaum, 253 F.2d 
356, 102 U.S.App.D.C. 334—Hoffman 
V. Partridge, 172 P.2d 275, 84 US. 
App.D.C. 224—^Wittlm v. Giacalone, 
154 F.2d 20, 81 U.S.App.D.C. 20. 

Meyers v. District of Columbia, 
D.C., 17 F.R.D. 216. 

No issue as matter of law 

Party moving for summary judg¬ 
ment has burden of showing by ref¬ 
erence to specific, uncontrovertible 
facts that, as matter of law, there 
is no issue as to any material fact, 
and this may be done by pleadings, 
affidavits, and depositions, if deposi¬ 
tions are admissible under Federal 
Rule. 

U.S.—Standard Rolling Mills v Na¬ 
tional Mineral Co., 2 F.R.D. 236 

17. U.S.—SMS Mfg. Co. V. U. S.- 
Mengel Plywoods, C.A.Okl., 219 F 2d 
606—^Zampos v. U, S. Smelting, Re¬ 
fining & Min. Co., C.A Utah, 206 F. 
2d 171. 

U. S. V. Midway Gardens, Inc., D. 
C.Tex., 173 F.Supp. 712—Larcon Co. 
V. Wallingsford, D.C.Ark., 136 F 
Supp. 602, affirmed, C.A., 237 F.2d 
904—^Mettler v. Phoenix Assur. Co., 
Limited, of London, D.C.N.Y., 107 
F.Supp. 194. 

Commerce Oil Refining Corp. v. 
Miner, D.C.R.I., 22 F.R.D. 5—Kim¬ 
ble V. Anderson-Tully Co., D.C.Ark., 
16 F.R.D. 502. 

18. U.S.—^Whitaker v. Graves, D.C. 
N.Y., 18 F.R.D. 246. 

Counter-affidavit 

Corporate defendant’s failure to 
file counter affidavit supporting its 
opposition to plaintiff’s motion, sup¬ 
ported by affidavit, for summary 
judgment under Federal Rule for 
want of genuine material fact issue, 
is of no significance, since burden 
rests on plaintiff as moving party to 
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showing by affidavit or deposition all the evidence 
he plans to offer on every element of the case he 
would be obliged to prove, in order to avoid judg¬ 
ment against him.^^ A plaintiff moving for sum¬ 
mary judgment fails to meet the burden of estab¬ 
lishing the nonexistence of such issue, in the ab¬ 
sence of a showing in his pleadings and deposition 
that, if the case goes to trial, there will be no com¬ 
petent evidence to support fact findings in defend¬ 
ants favor.^^ 

Where, however, a convincing showing is made 
that genuine issues of fact are lacking, the adversary 
must adequately demonstrate by receivable facts that 


a real, not formal, controversy exists,^! and show 
a plausible ground for the cause of action or defense 
assertedand he cannot obtain the denial of the 
motion for summary judgment by the mere conten¬ 
tion that he has considerable evidence to offer at the 
trial in support of his case.^^ So where a party 
moving for summary judgment presents affidavits, 
or depositions, or both on which he would be en¬ 
titled to a directed verdict if believed and which 
plaintiff does not discredit as dishonest, it rests 
on the party opposing the motion for summary 
judgment, at least to specify some opposing evidence 
which he can adduce and which will change the 
result and he has the burden of showing how 


establish nonexistence of such an is¬ 
sue 

U.S.—Griffith V. William Penn Broad¬ 
casting” Co., D.C.Pa., 4 P.R.D. 475. 

19. XT.S.—Clayton v. James B. Clow 
& Sons. D.C.IIL. 154 F.Supp. 108. 

Andrews v. Heinzman, D.C.JSTeb., 
9 F.RD. 7. 

In private anti-trust action^ there 
was no burden on plaintiff on defend¬ 
ant’s motion for summary judgment 
to submit his evidence on affidavits 
or to establish his case in his pre¬ 
trial deposition taken by defendants. 
U.S.—Leh V. General Petroleum 
Corp.. D.C.Cal., 165 F.Supp. 933. 

20. U.S.—Griffith v. William Penn 
Broadcasting Co., D.C.Pa., 4 P.R.D. 
475. 

21. U.S.—Bros, Inc. v. W. E. Grace 
Mfg. Co., C.A.Tex., 261 F.2d 42S— 
Ross Coal Co. v. Cole, C.A.W.Va,, 
249 F.2d 600—Bruce Const, Corp. v. 

U. S. for Use of Westinghouse Elec. 

Supply Co., C.A.Fla., 242 F.2d 873— 
Zoby V. American Fidelity Co., C.A. 
Va., 242 P.2d 76—Dejay Stores v. 
Ryan, C.A.N.T., 229 F.2d 867— 

Rohner v. Union Pac, R. Co., CA. 
Colo., 225 F.2d 272, 61 A.L.R.2d 337 
—Reynolds v. Maples, C.A Miss, 
214 P.2d 395—Surkin v. Charteris, 

C. A.Fla., 197 F.2d 77. 

Hartford Acc. & Indem. Co. v. 
Loyd, D.C.Ark., 173 F.Supp. 7— 
Matute V. Carson Long Institute, 

D. C.Pa., 160 F.Supp. 827—U. S. 

V. Jones, D.C.Ga., 155 F.Supp. 62 
—Sarkes Tarzian, Inc. v. U. S., D. 

C. Ind., 140 F.Supp. 863, reversed 
on other grounds, C.A., 240 F.2d 467 
—Lewis V. Clarence Coal Min. Co., 

D. C Pa., 130 F.Supp- 909—^Morgan 
V. Sylvester, D.aiSr.Y., 125 F.Supp. 
380, affirmed, C.A., 220 F.2d 758, 
certiorari denied 76 S.Ct. 112, 350 
U.S. 867, 100 L.Ed. 768, rehearing 
denied 76 S.Ct. 201, 350 U.S. 919, 
100 L.Ed. 805—Chandler Labora¬ 
tories V- Smith, D.C.Pa., 88 F.Supp. 
683, motion denied 94 F.Supp. 248. 

Curtis V. U. S., Ct.CL, 168 F.Supp. 
213. 


D.C.—Meyers v. District of Columbia, 
D.C., 17 F.R.D. 216. 
rormal denial 

If there is by presentation of factu¬ 
al evidentiary details having substan¬ 
tial characteristics of receivable evi¬ 
dence a convincing showing that no 
genuine controversy on decisive fact 
exists, and mere formal denial is but 
a pretended one, party against whom 
motion is made must come forward 
with facts of his own to prevent entry 
of summary judgment. 

U.S.—Bros, Inc. v. W. E. Grace Mfg. 

Co., C.A.Tex., 261 P,2d 428. 

Extent of showing 

(1) Defendant was not obligated 
to make such a showing against 
plaintiff’s motion for summary judg¬ 
ment that it would prevail on trial, 
but in the face of a prima facie 
showing by plaintiff, defendant was 
required to show by competent evi¬ 
dence that there was a genuine issue 
of any material fact. 

U.S.—Sarkes Tarzian, Inc. v. U. S., 
D.C.Ind., 140 F.Supp. 863, reversed, 
C.A„ 240 F.2d 467. 

(2) Where affidavit in support of 
motion to dismiss action to recover 
balance of debt showed that debtor’s 
one hundred dollar payment was 
made m response to decedent’s re¬ 
quest for loan, one hundred dollar 
payment could not have been part 
payment on account of old debt ow¬ 
ing to decedent which would toll 
statute of limitations, and plaintiff 
had duty to show court by way of 
counter-affidavits that there were 
genuine issues of fact to be tried, 
and that he had proof that defendant 
was indebted to decedent, and that 
plaintiff was able to meet standards 
of proof necessary to toll statute of 
limitations by part payment to pre¬ 
vent summary judgment for defend¬ 
ant. 

U.S.—Sauters v. Young, D.C.Pa., 118 
F.Supp. 361. 

Affidavits raising limitations 

Where more than one year had 
elapsed since defendant’s motion for 
dismissal based on affidavits raising 
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■ limitations was filed, and no affidavit 
had been presented requesting addi¬ 
tional time or to refute matter con¬ 
tained in affidavits and motion to dis¬ 
miss, defendant would not be requir¬ 
ed to undergo further delay and ex¬ 
pense on failure of plaintiff to show 
that there were genuine issues of fact 
to be tried, and the case would be dis¬ 
posed of on the motion to dismiss 
treated as a motion for summary 
judgment. 

U.S.—Sauters v. Young, supra. 

22. U.S.—Repsold v. New York Life 
Ins. Co., C.A.Ill, 216 F.2d 479— 
Pen-Ken Gas & Oil Corporation v. 
Warfield Natural Gas Co., C.C.A. 
Ky., 137 P.2d 871, certiorari denied 
64 S.Ct. 431, 320 U.S. 800, 88 L.Ed. 
483. rehearing denied 64 S.Ct. 634, 
321 U.S. 803, 88 L.Ed. 1089. 

Greenwood v. Atchison, T. & S. 
F. Ry. Co, D.C.Cal., 129 F.Supp. 
105—Morgan v. Sylvester, D.C.N. 
T., 125 F.Supp. 380, affirmed, C.A., 
220 F.2d 758, certiorari denied 76 
S.Ct. 112, 350 U.S. 867, 100 L.Ed. 
768, rehearing denied 76 S.Ct. 201, 
350 U.S. 919, 100 LEd. 805. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566. 

23. U.S.—^Wier v. Texas Co., D.C.La., 
79 F.Supp. 299, affirmed, C.A., 180 
F.2d 465. 

24. U.S.—James v. Honaker Drilling, 
Inc., C.A.Kan., 254 F.2d 702—Zam- 
pos V. U. S. Smelting, Refining &■ 
Min. Co., C.A.Utah, 206 F.2d 171— 
Gifford V. Travelers Protective- 
Ass’n of America, C.C.A.Cal., 153 
F.2d 209—Radio City Music Hall 
Corporation v. U. S., C.C.A.N.Y., 
135 P.2d 715. 

Marion County Co-op. Ass’n v. 
Carnation Co., D.C.Ark., 114 F.Supp. 
68, affirmed, C.A., 214 F.2d 657— 
Garcia v. U. S., 108 F.Supp. 608, 
123 Ct.Cl. 722. 

More hope 

Opposing party is not entitled to 
have motion for summary judgment 
denied on mere hope that at trial he 
will be able to discredit movant’s 
evidence; he must, at hearing, be able 
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he plans to support the contentions allegedly pre¬ 
senting issues of fact for trial.25 

A motion for summary judgment cannot be de¬ 
feated by a simple declaration that opponent does 
not concede facts which are clearly established by 
movant’s affidavits; the opposing party must either 
come forward with some proof that raises a genuine 
factual issue or show reasons satisfactory to the 
court why it is not presently forthcoming.^^ The 
opposing party cannot, because of the complicated 
nature of the case, or the difficulty of showing the 
existence of facts in his favor, simply deny the facts 
submitted by movant and refuse to offer any facts 
of his own.27 In this respect, the party who would 
carry the burden of proof at the trial is obliged, in 
resisting the motion, to demonstrate only that his 
claim is backed by admissible evidence in those par¬ 
ticulars specifically singled out by the moving par¬ 
ty ;2 8 and when a defendant supports his motion for 
summary judgment with proper affidavits or deposi¬ 
tions tending to show that certain allegations of 
the complaint are untrue, plaintiff cannot rely on 
his pleading alone, but must come forward with 
affidavits or other proof that he will be able to pro¬ 
duce evidence at the trial to support his contention.^9 

If a party denies a request for the admission of 
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facts, he cannot thereafter resist a motion for sum¬ 
mary judgment, with which is submitted an affi¬ 
davit supporting the facts contained in the request 
unless the party who denied the request produces 
some substantial and genuine evidence supporting 
his denial, which would create an issue of material 
fact.^^ 

§ 1193. - Weight and Sufficiency 

General rules as to the weight and sufficiency of 
evidence to establish particular facts apply m proceed¬ 
ings on a motion for summary judgment. 

General rules as to the weight and sufficiency of 
evidence to establish particular facts apply in pro¬ 
ceedings on a motion for summary judgment.^^ 
When a motion for summary judgment is made, 
neither party to the action may rely exclusively on 
allegations of the complaint or answer, but must 
produce at least enough evidence to show that there 
is a real issue of fact.82 Summar};^ judgment is not 
to be granted on mere paper affirmations or de- 
nials.28 Evidence presented on the motion, as by 
affidavits, depositions, admissions, and the like, has 
been held in some cases to show the absence of a 
genuine issue of material fact and the right of the 
moving party to judgment as a matter of law.^^ On 


to show something indicating exist¬ 
ence of triable issue of material fact. 
U.S.—Morgan v. Sylvester, D.C.N.T., 
125 F.Supp. 380, affirmed, C.A., 220 
P.2d 758, certiorari denied 76 S.Ct. 
112, 350 U.S. 867, 100 Lr.Ed. 768, re¬ 
hearing denied 76 S.Ct. 201, 350 U.S. 
919, 100 L.Ed. 805. 

25. U.S.—^Egyes v. Magyar Nemzeti 
Bank, C.C.A.N.T., 165 F.2d 639. 

Curtis V. U. S., Ct.CL, 168 F.Supp. 
213. 

26. U.S.— U. S. V. 31 Photographs, 
D.C.N.Y., 156 F.Supp. 350. 

27 . U.S.—Hemler v. Union Produc¬ 
ing Co., D.C.Lia., 40 F.Supp. 824. 
Pailure to serve a sworn state¬ 
ment either denying matters of 
which admissions are requested or 
setting forth in detail the reasons 
why party cannot either admit or 
deny such matters, resulting in ad¬ 
mission of facts alleged in the com¬ 
plaint, in compliance with court rule, 
authorizes summary judgment. 

U.S.—^Walsh V. Connecticut Mut. Life 
Ins. Co. of Hartford, Conn., D.C.lsr. 
T., 26 F.Supp. 666. 

28. U.S.—Clayton v. James B. Clow 
& Sons, D.C.I11., 164 F.Supp. 108. 

29. U.S.—Clayton v. James B. Clow 
& Sons, supra. 

30. U.S.—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.B.. 
D. 566. 

31 . U.S. — Maple Drive-Iu Theatre 


Corp. V. Radio-Keith-Orpheum 
Corp, D.C.N.T., 153 F.Supp. 240— 
Johnson v. Sword Line, Inc., D C. 
Pa., 146 F.Supp. 940, reversed on 
other grounds, C.A, 240 F.2d 954 
—^U. S. V. General Ry. Signal Co., 
DCN.Y., 110 F.Supp. 422—Wen- 
del en V. Commander Larabee Mill 
Co., D.C.N.Y., 96 F.Supp 92, affirm¬ 
ed, C.A., 187 F.2d 702—Carr v. 

Goodyear Tire & Rubber Co., D.C. 
Cal., 64 F.Supp. 40. 

Klop V. United Fruit Co., B.C N. 
Y., 18 F.R.D. 310. 

Certified copies 

Existence of amendatory price-fix¬ 
ing orders was established beyond 
possibility of dispute by certified 
copies thereof being filed in support 
of government’s motion for summary 
judgment in action on the contracts 
to recover overcharges. 

U.S.—^R. F. C. V. United Distillers 
Products Corp., D.C.Conn., 113 F. 
Supp. 468, affirmed, C.A., 204 F.2d 
611. 

Particular matters held established 
by record 

XJ.s.—^U. S. V. Krasnov, D.C.Pa., 143 
F.Supp. 184, affirmed 78 S.Ct. 34, 
356 U.S. 5, 2 L.Ed.2d 21, rehearing 
denied 78 S.Ct. 328, 355 U.S. 908. 2 
L.Ed. 2d 262, affirmed Comfy Mfg. 
Co. V. U. S., 78 S.Ct. 38, 355 U.S. 5, 
2 L.Ed.2d 22, rehearing and modi¬ 
fication denied 78 S.Ct. 328, 355 U.S. 
901, 2 L.Ed.2d 258, and affirmed 
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Oppenheimer v. U. S., 78 S Ct. 38, 
355 U.S. 6, 2 L.Ed.2d 22—U. S. v. 
Northern Pac. Ry. Co , D.C Wash., 
142 F.Supp. 679, affirmed 78 S Ct. 
514, 356 U.S. 1, 2 L.Ed.2d 545— 
Kieffer v. Walsh Const. Co., D.C. 
Pa, 140 F.Supp. 318—^Alabama 
Great Southern R. Co. v. Louisville 
& Nashville R. Co., D.C.Ala., 127 F. 
Supp. 363, reversed on other 
grounds, C.A., 224 F 2d 1, 50 A L R. 
1302—^Lata v. New England MuL 
Life Ins. Co., D.C.N.Y., 68 F Supp. 
542—^Winkelman v. General Motors 
Corporation, D.C.N.Y., 39 F.Supp. 
826. 

U. S. V. International Salt Co., 
D.CN.Y, 6 F.R.D. 302, affirmed 68 
S.Ct. 12, 332 U.S. 392, 92 L.Ed. 20, 
appeal dismissed 68 S.Ct. 26, 332 
U.S. 747, 92 L.Ed. 335. 

32. U.S.—Joseph V. Lumbermen’s 
Mut. Cas. Co.. D.C.La., 11 P.R.D. 
329. 

33. U.S.—Colby V. Klune, C.A,N.Y., 
178 F.2d 872. 

Garner v. Triangle Publications, 
D.C.N.Y., 97 F.Supp. 546. 

34. U S.—^Walter W. Johnson Co. v. 
R. F. C., C.A.Cal., 230 F.2d 479, 
certiorari denied 77 S.Ct. 48, 352 

U. S. 832, 1 L.Ed.2d 52—^Piantadosi 

V. Loew’s, Inc., C.CA.Cal., 137 F.2d 
634. 

Hartford Acc. & Indem. Co. v. 
Loyd, D.C.Ark.. 173 F.Supp. 7—U. S 
V, Ryder, D.C.Ga,, 168 F.Supp. 263 
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the other hand, the evidence in particular cases 
has been held sufficient to establish the existence of 
an issue of fact, or insufficient to show the absence 
of an issue of fact and the right of the moving 
party to judgment as a matter of law, so as to pre¬ 
clude the granting of summary judgment.^^ Where 
the record shows that evidence on issues of fact is 
conflicting, of uncertain weight, in part incompe¬ 
tent, and itself susceptible of various interpreta¬ 
tions, only by a trial can the court ascertain perti¬ 
nent facts and then decide the questions of substan¬ 
tive law, and in such a situation entry of summary 
judgment is not proper. 36 


35B C. J. S. 

§ 1194. Affidavits 

a. In general 

b. Counter-affidavits 

a. In G-eneral 

On a motion for summary judgment, affidavits are 
properly employed and considered m determining wheth¬ 
er to grant the motion. The office of such affidavits is 
to prove or disprove the controverted issues of fact, but 
disputed issues of fact cannot be resolved by affidavits. 

On a motion for summary judgment, under Fed¬ 
eral Rules of Civil Procedure, Rule 56, 28 U.S.C.A., 
affidavits are properly employed and considered in 
determining whether to grant the motion;37 and 


—Enterprise Ry. Equipment Co. v 
U. S., Ct.CL, 161 FSupp 590—Clay¬ 
ton V. James B. Clow & Sons, D.C. 

111., 154 FSupp. 108—Miller v. U. 

5., D.C.Ga., 144 F.Supp. 734—Tsim- 
ounis V. Holland, D.C.Pa., 132 P. 
Supp. 754, affirmed, C.A., 228 F.2d 
907. 

Sauer v. Law, Union & Rock Ins. 
Co., D.C Alaska, 17 P.R.D 430. 

D C.—Feldman v. Miller, 220 P.2d 
826, 95 U.S.AppD.C. 14$. 

Documents 

Government could be granted relief 
in anti-trust case, on motion for sum¬ 
mary judgment on basis of docu¬ 
ments, the genuineness of all of 
which was admitted by at least one 
of defendants involved, where such 
documents showed combination, cov¬ 
ered entire period of defendants’ op¬ 
eration and were made concurrently 
with events which they purported 
to portray. 

Xj s. —U. S. V. Krasnov, D.C.Pa, 143 
F.Supp. 184, affirmed 78 S.Ct. 34, 
355 U.S. 5. 2 L.Ed.2d 21, rehearing 
denied 78 S.Ct. 328, 355 U.S. 908, 2 
L.Ed.2d 262, affirmed Comfy Mfg. 
Co. V. U. S., 78 S Ct. 38, 355 U.S, 5, 

2 L Ed.2d 22, rehearing and modifi¬ 
cation denied 78 S.Ct. 328, 355 U.S. 
901, 2 L.Ed.2d 258 and affirmed Op- 
penheimer v. U. S., 78 S.Ct. 38, 355 

U. S. 5, 2 D.Ed.2d 22. 

35. U.S.—Brawner v. Pearl Assur. 
Co. C.ACal., 267 F.2d 45—Cee-Bee 
Chemical Co. v. Delco Chemicals, 
Inc., C,A.Cal., 263 P.2d 150—Wilson 

V. Bittinger, C.A., 262 F.2d 714— 
Kennedy v. Bennett, C.A.Iowa, 261 
F.2d 20—Bankers Life & Cas. Co. v, i 
Larson, C.A.Pla., 257 F.2d 377, cer- ‘ 
tiorari denied 79 S.Ct. 117, 358 U.S. 
879, 3 L.Ed.2d 109 and Hartford j 
Acc. & Indem. Co. v. Reserve Life 
Ins. Co., 79 S.Ct. 121, 358 U.S. 879, 

3 L.Ed.2d 109—Realty Inv. Co. v. 
Armco Steel Corp., CA.Mo., 255 F. 
2d 323—^American Securit Co. v. 
Hamilton Glass Co., C.A.Ind., 254 
F.2d 889—Steiner v. Wertheimer, C. 
A.Ohio, 250 P.2d 574^—Boettger v. 
Babcock & Wilcox Co., C A Pa., 242 
F.2d 4^5—^Warner v. First Kat. 


Bank of Minneapolis, C.A Minn, 
236 F.2d 853, certiorari denied 77 
set. 226, 352 U.S. 927, 1 L.Ed 2d 
162—^Duling v. Markun, C.A.Ind., 
231 P.2d 833, certiorari denied 77 

S. Ct. 96, 352 U.S. 870, 1 L Ed 2d 
76 and 77 S Ct. 98, 352 U.S. 870, 1 
L.Bd.2d 77—Ocean Acc. & Guaran¬ 
tee Corp. V. Aconomy Erectors, Inc., 
C.A.Ill., 224 P.2d 242—Caylor v. 
Virden, C.A.Mo., 217 P.2d 739— 
American Federation of Tobacco 
Growers v. Neal, C.A.Va., 183 P 2d 
869—^^Vallmg v. Reid, C.C.A.Neb., 
139 P.2d 323—^Ramsouer v. Mid¬ 
land Valley R. Co., C.C.A.Ark., 135 
P.2d 101. 

Macejko v. U. S., D.C.Ohio, 174 F. 
Supp. 87—De Korwin v. First Nat. 
Bank of Chicago. D.C.Ill., 170 F. 
Supp. 112—Meads v. U. S., Ct.CL, 
156 F.Supp. 938, certiorari denied 
78 S.Ct. 1149, 357 U.S. 905, 2 L Ed.2d 
1155, rehearing denied 79 S.Ct. 91, 
358 U.S. 870, 3 L.Ed.2d 102—U. S. 
V. Jones, D.C.Ga., 155 F.Supp. 52— 
Maple Drive-In Theatre Corp. v. 
Radio-Keith-Orpheum Corp, D.C.N. 

T. , 153 F.Supp. 240—Coastal Dry 
Dock & Repair Corp. v. Willard, D. 

C. N.T., 147 F.Supp. 808—U. S. for 
Use and Benefiit of Wolther v. Sea- 
coast Repair Co., D C.N.Y., 147 F. 
Supp. 686—^De Maree v. Pennsyl¬ 
vania R. Co., D.C.Del., 147 F.Supp. 
656—^Abrams v. Baltimore & O. R. 
Co., D.C.Pa., 147 F.Supp. 621—Rus- 
som V. United Services Auto. Ass’n, 

D. C.Tex., 143 F.Supp. 790, reversed 
on other grounds, C.A., 241 F.2d 296 
—Bourgeois v. Chase Manhattan 
Bank of N. Y., D.C.N.Y., 139 P. 
Supp. 265—^Polly Chin Sugai v. 
General Motors Corp., D.C.Idaho, 
137 F.Supp. 696—Duffield v. U. S., 
D.C.Pa., 136 F.Supp. 944—Albanese 
V. Southern Ry. Co., D.C.N.Y., 131 
F.Supp. 307—^Toohill v. Cunard S. 
S. Co., D.C.Mass., 130 F.Supp, 128. 

Life Music, Inc. v. Broadcast Mu¬ 
sic, Inc., D.CN.Y., 23 P.R.D. 181— 
Jamison v. Pennsylvania Salt Mfg. 
Co., D.C.Pa., 22 F.R.D. 238—U. S. 
for Use and Benefit of J. A. Ed¬ 
wards & Co. V. Thompson Const. 
Corp., D.C.N.Y., 22 F.R.D. 100— 
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Krug V, International Tel. & Tel. 
Corp, D.CN.J., 22 F.R D. 93—U. S. 
V. Ohio Crankshaft Co., D.C.Ohio, 
19 P.RD. 368—Rohlfing v. Cat’s 
Paw Rubber Co., D.C.Ill., 17 P.RD. 
426—R. P. C. v. First Nat. Bank of 
Cody, D.C.Wyo., 17 F.R.D. 397. 

D.C.—Runkle v. Nong Kimny, 266 
P.2d 689, 105 U.S.APP.D.C. 285— 
Alker v. Humphrey, 247 P.2d 22, 101 

U.S.App.D.C. 31, certiorari denied 
78 S.Ct. 60, 355 U.S. 841, 2 LEd.2d 
48. 

Hill V. Bellevue Gardens II, Inc., 
DC., 169 F.Supp. 871. 

Statute of limitations 
Where moving papers failed to dis¬ 
close whether plaintiff, at least for 
purpose of applying statute of limita¬ 
tions, was a resident of New York, 
defendant's motion for summary 
judgment was required to be denied 
in view of fact that the causes of ac¬ 
tion which arose in Puerto Rico did 
not accrue until August, 1940, and 
New York six-year statute of limita¬ 
tions would be applicable if plaintiff 
was a New York resident. 

U.S.—Gonzales v. Tuttman, D.C.N. 
Y., 59 F.Supp. 858. 

36. U.S.—^American Securit Co. v. 
Hamilton Glass Co., C.A.Ind., 254 
F.2d 889. 

37. U.S.—^American Securit Co. v. 
Hamilton Glass Co., C.A.Ind., 254 
P 2d 889—Roucher v. Traders & 
General Ins. Co., C.A.La., 235 P.2d 
423—Boro Hall Corporation v. Gen¬ 
eral Motors Corporation, C.C A.N. 
Y., 124 P.2d 822, rehearing denied 
130 P.2d 196, certiorari denied 63 
S.Ct. 436, 317 U.S. 695, 87 L.Ed. 
556. 

Shotwell V. U. S., D.C.Wash., 163 
F.Supp. 907—^Albert v. McGrath, D. 
C.Cal., 104 F.Supp. 891, vacated on 
other grounds, C.A., Albert v. 
Brownell, 219 F.2d 602—Smith, 
Kline & French Laboratories v. 
Midwest Chemical Development 
Corp., D.C.Ohio, 96 F.Supp. 797— 
Postel V. Caruso, D.C.N.J., 86 F. 
Supp. 498—Hooker v. New York 
Life Ins. Co., D.C.Ill., 66 F.Supp. 
313, reversed on other grounds, C. 
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the court must take account of all the facts and al¬ 
legations stated in both the supporting and opposing 
affidavits.The office of such affidavits is to prove 
or disprove the controverted issues of fact;^9 they 
take the place of evidence produced at the trial and 
are admissible to prove or disprove the allegations 
which are in issue on the pleadings, and are not 
admissible or competent to prove or disprove any 
facts not in issue.^o jf proof competent to support 
the issues to which it is directed is found in the af¬ 


fidavit, it should be considered,even though the 
affidavit does not contain an offer of affiant to submit 

to a cross-examination.Issues of fact or law 

raised in affidavits must be considered when ruling 
on a motion for summary judgment, even though 
such issues are not contained in formal pleadings. 

According to some authority, the court is not per¬ 
mitted to try on the affidavits submitted an issue of 
fact which is presented by the pleadings,and dis¬ 
puted issues of fact cannot be resolved by affida- 


C.A., 161 P.2d 852, certiorari de¬ 
nied 68 S.Ct. 109, 332 U.S. 809, 92 
L.Ed. 109, rehearing denied 68 S. 
Ct 164, 332 U.S. 826, 92 DEd. 401— 
American Ins. Co. v. Bradley Min¬ 
ing Co., D.C.Cal., 57 P.Supp. 545— 
Russell V. Barnes Foundation, D. 

C. Pa., 50 F.Supp. 174, appeal dis¬ 
missed. C.C.A., 136 F.2d 654. 

Exclusion 

When motion for summary judg¬ 
ment has been made, court may not 
exclude affidavits filed in support of, 
and in opposition to, motion. 

U S —Dinwiddie v. Brown, C.A.Tex., 
230 F.2d 465, certiorari denied 76 
set. 1041, 351 U.S. 971, 100 UEd. 
1490, rehearing denied 77 S.Ct. 29, 
352 U.S. 861, 1 LEd.2d 72. 

Motion to dismiss 

Where plaintiff with its complaint 
filed a notice of motion for prelim¬ 
inary injunction, supported by affida¬ 
vits, and defendant, coincident with 
filing of a notice of motion to dismiss 
complaint for failure to state a claim 
on which relief could be granted, filed 
affidavit in support of motion to dis¬ 
miss, and in opposition to motion for 
preliminary injunction, the motion to 
dismiss could be treated as one for a 
summary judgment, and the affidavits 
could properly be considered in pass¬ 
ing on the motion. 

U.S.-—Lane Bryant, Inc. v. Maternity 
Lane, Limited, of Cal., C.A.Cal., 173 
F.2d 559. 

38. U.S.—Shotwell v. U. S., B.C. 
Wash., 163 F.Supp. 907—Joseph 
Reid Gas Engine Co. v. Lewellyn, 

D. C.Pa., 42 P.Supp. 895—Securities 
and Exchange Commission v. 
Payne, D.C.N.T., 35 F.Supp. 873. 

D.C.—Wyant v. Crittenden, 113 F.2d 
170, 72 App.E.C. 163. 

39. U.S.—Cudahy Packing Co. v. U. 
S., D.C.IIL, 37 F.Supp. 563, reversed 
on other grounds, C.C.A., 126 F.2d 
429. 

Pormal issue 

Even though an issue of fact may 
be formally raised in the pleadings, 
affidavits may disclose that the issue 
is not genuine and may permit a sum¬ 
mary disposition of the litigation. 
U.S.—Hirsch v. Archer-Daniels-Mid- 
land Co., C.AN.T., 258 F.2d 44— 
Burgert v. Union Pac. R. Co., C.A. 
Mo., 240 F.2d 207. 


40. U.S.—Cudahy Packing Co. v. U 
S , D.C.I11., 37 F.Supp. 563, reversed 
on other grounds, C.C.A., 126 F.2d 
429. 

41. U.S.—Banco de Espana v. Feder¬ 
al Reserve Bank of New York, C.C. 
A.N.Y., 114 F.2d 438. 

Matters of record 

On defendant’s motion for sum¬ 
mary judgment, court would consider 
only supporting affidavits which set 
out matters of record which challenge 
attention of court. 

U.S.—^U. S. ex rel. Ryan v. Broderick, 
D.C.Kan., 59 F.Supp. 189. 

Affidavit and exhibit held sufficient 
In action by Bank of Spain to re¬ 
cover silver purchased from former 
government of Spain by United 
States against Federal Reserve Bank 
and against a common carrier which 
had allegedly made illegal disposition 
of plaintiff’s silver, affidavit of am¬ 
bassador of Spain containing state¬ 
ment that ambassador arranged for 
silver sale and received payment 
therefor on behalf of his government, 
and supporting exhibit setting forth 
decree and ministerial orders by 
which the Spanish government ac¬ 
quired its claimed interest in the sil¬ 
ver, were admissible, on motion for 
summary judgment, as evidence of 
governmental act by Spanish govern¬ 
ment performed in Spain, notwith¬ 
standing ambassador did not express¬ 
ly waive immunity to process, and 
justified summary judgment for de¬ 
fendants, since federal court could 
not pass on the legality of the act of 
the Spanish government. 

U.S.—Banco de Espana v. Federal Re¬ 
serve Bank of New York, C.C.A.N. 
Y., 114 F.2d 438. 

42. U.S.—Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, 
supra. 

43. U.S.—McLain v. Jarecki, D.C.Ill., 
107 F.Supp. 148. 

44. U.S.—Booth V. Barber Transp. 
Co., C.A.Neb., 256 F,2d 927—Mitch¬ 
ell V. McCarty, C.A.Ind., 239 F.2d 
721—Repsold v. New York Life 
Ins. Co., C.A.I11., 216 F.2d 479— 
Ford V. Luna Steel & Trading 
Corp., C.A.Neb., 192 F.2d 880—Cam- 
pana Corporation v. Harrison, C.C. 
A.I11., 135 F.2d 334. 
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Morgan v. Sylvester, D C.N.Y., 
125 FSupp. 380, affirmed, C.A, 220 
P.2d 758, certiorari denied 76 S Ct. 
201, 350 U.S. 867, 100 L.Ed 768, re¬ 
hearing denied 76 S Ct. 201, 350 

U. S. 919, 100 LEd. 803—Marion 

County Co-op. Ass’n v. Carnation 
Co., D C.Ark,, 114 P.Supp 58, af¬ 
firmed, C.A , 214 P.2d 657—Fremon 

V. W. A Sheaffer Pen Co., D C.Iowa, 
111 F.Supp. 39, affirmed, C.A, 209 
F.2d 627—Sieb’s Hatcheries, Inc. v. 
Lindley, D C Ark, 108 F.Supp. 415, 
affirmed, C.A., 209 P.2d 674—Zig 
Zag Spring Co. v. Comfort Spring 
Corp, D.C.N J., 89 P.Supp. 410— 
Postal V. Caruso, D.CNJ., 86 F. 
Supp 498. 

Weston V. Noble, D.C Alaska, 19 
F.RD. 416. 

Pactual correctness 

Court will not pass on factual cor¬ 
rectness of moving affidavits and 
evaluate their legal effect on motion 
for summary judgment. 

U.S.—U. S. V. National Ass'n of 
Leather Glove Mfrs., D.C.N.Y, 15 P. 
R.D. 285. 

Partnership relation 

Where case involved controversy 
concerning disputed facts decisive of 
existence or nonexistence of partner¬ 
ship between parties, and controversy 
extended to claim and denial of factu¬ 
al matters affecting termination of 
all or any legal relationship between 
parties, and possible and proper ap¬ 
plication of pleaded statutes of 
frauds could not be determined in ab¬ 
sence of truth relative to words and 
conduct of parties at inception of 
association, claims and denials in¬ 
volved genuine factual issues which 
could not be tried by affidavit and 
counter-affidavit on motion for sum¬ 
mary judgment. 

U.S—Hunt V. Pick, C.A.Colo., 240 F. 
2d 782. 

Conflict 

Generally, where inconsistencies 
between affidavits in support of mo¬ 
tions for summary judgment and 
complaint raise issues of fact, federal 
district court may not resolve the 
conflict on motion for summary judg¬ 
ment. 

U.S—^Williams v. Minnesota Min. & 
Mfg. Co., D.C.Cal., 14 F.R.D. 1. 
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particularly where the facts are within the 
exclusive possession of the moving party.^s A party 
is not required to try his case on affidavits with no 
opportunity to cross-examine affiants.^”^ In other 
words, affidavits may be considered for the purpose 
of ascertaining whether an issue of fact is presented, 
but they cannot be used as a basis for deciding the 
fact issue.In this respect it has been held that 
affidavits in support of motion for summary judg¬ 
ment for defendant may not be regarded as proof 
contradictory to facts well pleaded in a complaint^® 

Since under subdivisions (a) and (b) of Rule 56, 
a motion for summary judgment may be made with 
or without supporting affidavits,^® an affidavit is un¬ 
necessary where the court has judicial knowledge of 
the facts.® 1 On defendant’s motion for summary 


judgment, an affidavit supporting the motion may not 
be considered, in the absence of opportunity for 
plaintiffi to prepare by discovery procedure to meet 
the issues raised thereby.®^ Where the judge deter¬ 
mines that on the pleadings and admitted facts there 
is no issue of fact in the case and no ground on 
which plaintiff could recover, it is proper for the 
judge, before entering summary judgment to direct 
that proper steps be taken to dispose of the case in 
an orderly way by having the facts, which have been 
developed on pre-trial examination hearing, made of 
record by affidavit.®^ 

Time of presentation. Affidavits supporting a mo¬ 
tion for summary judgment ordinarily should be 
served with the motion.®^ 


45. U.S.—Chappell v. Goltsman, C.A. 
Ala., 186 F.2d 215. 

46. TJ.S.—Toho Bussan Kaisha, Lim¬ 
ited V. American President Lines, 
Limited, D.C.N.Y,, 155 F.Supp. 886, 
affirmed. C.A., 265 F 2d 418. 

D.C.—Cellini v. Moss, 232 F.2d 371, 
98 U.S.APP.D.C. 114. 
Cross-examizLation 

Where material facts averred in 
affidavit supporting motion for sum¬ 
mary judgment are peculiarly within 
moving party’s knowledge, cause 
must proceed to trial so that oppos¬ 
ing party may be allowed to disprove 
such facts by cross-examination and 
moving party's demeanor while tes¬ 
tifying. 

U.S.—U. S- V. Logan Co., D.C.Pa., 147 
F.Supp. 330. 

47. U.S.—Christensen v. Hillman Pe¬ 
riodicals, Inc., D.C.N.Y., 107 F Supp. 
147. 

Chemical Foundation v. Univer- 
sal-Cyclops Steel Corporation, D.C. 
Pa., 2 FH.D. 283—U. S. v. Newbury 
Mfg. Co., D.C.Mass., 1 F.R.D. 718. 

48. U.S.—Lawlor v. National Screen 
Service Corp., C.A.Pa., 238 F.2d 59, 
vacated on other grounds 77 S Ct. 
526, 352 U.S. 992, 1 L.Bd,2d 540— 
F. A. R.. Liquidating Corp. v. Brow¬ 
nell, C.A.DeL, 209 F.2d 375, motion 
denied, C.A., 223 P.2d 128—Lacy v. 

U. S., C.A.IIL, 207 F.2d 352—Fred¬ 
erick Hart & Co. v. Recordgraph 
Corp,, C.A.Del., 169 F.2d 580. 

U. S. V. Logan Co., D.C.Pa., 147 
F.Supp. 330—^Pollack v. City of 
Newark, N, J., D.C.N J., 147 F.Supp. 
35, affirmed, C.A., 248 F.2d 543, cer¬ 
tiorari denied 78 S.Ct. 554, 355 U.S. 
964, 2 L.Ed.2d 539—Sarkes Tarzian, 
Inc. V. U. S., D.C.Ind., 140 F.Supp. 
863, reversed on other grounds, C. 
A., 240 F.2d 467—Bishop v. Shaugh- 
nessy, D.C.N.Y., 119 F.Supp. 62— 
Plehn V, Hollywood-Maxwell Co., 
D.C.N.Y., 109 F.Supp. 622—R. F. C. 

V. Foust Distilling Co., D.C.Pa., 103 
F.Supp. 167, reversed in part onj 


other grounds, C.A , 204 F.2d 243— 
St. Louis Fire & Marine Ins. Co. v. 
Witney. D C Pa., 96 F.Supp. 555— 
Love V. U. S. Rubber Co, D C Pa., 
92 F.Supp. 174—^Alamo Refining Co. 
V. Shell Development Co., D.C Del, 
84 F.Supp. 325—Synchem, Inc., v. 
American Hyalsol Corp., D.C.Del., 
82 F.Supp. 685. 

Strauss v. Reading Co., D.C Pa., 
14 F.R.D. 457—^Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C.Iowa, 
10 P.R,D. 566—Michel v. Meier, D. 

C. Pa., 8 F,R.D. 464. 

D.C—Vale v. Bonnett, 191 P.2d 334, 
89 U.S.App.D.C. 116. 

Pactual dispute 

Affidavits may be examined and 
considered for the purpose of deter¬ 
mining whether a factual dispute 
between the parties exist, and not 
for the purpose of resolving any dis¬ 
pute thus disclosed. 

U.S.—Transcontinental Gas Pipe Line 
Corp. V. Borough of Milltown in 
Middlesex County, D.C.N.J., 93 F. 
Supp. 283. 

Temp-Resisto Corp. v. Glatt, D.C. 
N.J., 18 F.R.D. 148—Wei Cher v. U 
S„ DC.Ark., 14 F.R.D. 235—Reyn¬ 
olds Metals Co. v. Metals Disinte¬ 
grating Co., D.C.N.J., 8 F.R.D. 349, 
affirmed, C.A., 176 F.2d 90. 

Value 

Affidavits in support of a motion 
for summary judgment are of value 
only when they indicate a nonexist¬ 
ence of factual issues and they have 
no value when they attempt to re¬ 
solve a factual issue in favor of one 
of the parties. 

U.S.—^B. B. Kaiser Co. v. Ric-Wil Co., 

D. C.Ohio, 95 F.Supp, 54. 

49. U.S.—Chappell v. Goltsman, C.A 
Ala., 186 P-2d 215—Rogers v. Gir¬ 
ard Trust Co., C.C.A.Ohio, 159 F.2a 
239. 

Booth V. Security Mut. Life Ins 
Co., D.C.N.J., 155 F.Supp. 755— 
Schwob V. International Watei 
Corp., D.C.Del., 136 F.Supp. 310—1 
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Van Brode Mill. Co. v. Kellogg Co., 
D.C.Del., 132 F.Supp. 330—Sea¬ 
board Sur. Co. V. Permacrete Const. 
Corp., D.C.Pa, 105 F.Supp. 349— 
Monge V. Smyth, D.C Cal., 100 P. 
Supp. 821, appeal dismissed, C.A., 
198 P.2d 749. 

Temp-Resisto Corp. v. Glatt, D. 

C. N.J., 18 F.R.D. 148—Welcher v. 
U. S., D.CArk., 14 F.R.D. 235— 
U. S. V. Bernauer, D.C.N.J., 10 F.R. 

D. 400—Dwyer v. Tracey, D C.Ill., 
10 F.R.D. 115—Michel v. Meier, D. 

C. Pa., 8 F.R.D. 464—Reynolds Met¬ 
als Co. V. Metals Disintegrating 
Co., D.C.N.J., 8 P.R.D. 349, affirm¬ 
ed, C.A., 176 F.2d 90. 

Kespousiveuess 

Affidavit on motion for summary 
judgment containing denials of essen¬ 
tial allegations of complaint and 
statement of defenses to claims as¬ 
serted in complaint, even though re¬ 
sponsive to allegations of complaint, 
was not proof contradictory to well- 
pleaded facts in the complaint within 
summary judgment rule. 

U.S.—Rolle Mfg. Co. v. Marco Chem¬ 
icals, Inc., D.G.N.J., 92 F.Supp. 218. 

50. U.S.—Dunn v. J. P. Stevens & 
Co., C-AConn., 192 F.2d 854—Gif¬ 
ford V. Travelers Protective Ass’n 
of America, C.C.A.Cal., 163 F.2d 
209. 

Johnson v. Johnson & Co., D.C. 
Ga., 2 F.R.D. 291—Rambo v. U. S., 

D. C.Ga., 2 F.R.D. 200. 

D.C.—^Fletcher v. Evening Star New^s- 
paper Co., 133 F.2d 395, 77 U.S.App. 
D.C. 99. 

51. D.C.—Fletcher v. Evening Star 
Newspaper Co., 114 F.2d 582, 72 
App.D.C. 303. 

52. U.S.—Hathaway Motors, Inc. v. 
General Motors Corp., D.C.Conn., 
19 F.R.D. 359. 

53. U.S.—Klein v. Belle Alkali Co., C. 
A.W.Va., 229 F.2d 658. 

54. U.S.—Canning v. Star Pub. Co., 
D.C.Del., 19 F,R,D, 281. 
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Affidavits made in bad faith. Under the terms of 
Rule 56 (g) if it should appear to the satisfaction of 
the court at any time that any of the affidavits sub¬ 
mitted pursuant to the Rule are presented in had 
faith or solely for the purpose of delay, the court 
may forthwith order the party employing them to 
pay to the other party the amount of the reasonable 
expenses which the filing of the affidavits caused him 
to incur, including reasonable attorney’s fees.^^ 

b. Counter-Affidavits 

Counter-affidavits are not always essential on a 
motion for summary Judgment supported by affidavits; 
but where the moving affidavits show the absence of a 
controversy and that the movant is entitled to judg¬ 
ment as a matter of law, the opposing party, in order 
to resist summary Judgment, may be required to estab¬ 
lish by counter-affidavit the existence of a controversy 
and a plausible ground for the cause of action or de¬ 
fense asserted. 

On a motion for summary judgment, supported by 
affidavits, counter-affidavits are not always essen¬ 
tial,^ 6 and failure of the opposing party to file coun¬ 


ter-affidavits does not entitle the moving party to a 
summary judgment, where there is an issue of a ma¬ 
terial fact to be tried.^^ On the other hand, where 
affidavits of movant show the absence of a contro¬ 
versy and that he is entitled to judgment as a matter 
of law, the opposing party must come forward with 
some evidence establishing the existence of a con¬ 
troversy and a plausible ground for the cause of ac¬ 
tion or defense asserted, as discussed supra § 1192; 
and counter-affidavits may be necessary for this pur- 
pose.SS Generally, on a motion for summary judg¬ 
ment, in the absence, or inadequateness, of counter¬ 
affidavits denying facts in the affidavits of the mov¬ 
ing party, the court is required to accept such facts 
as true, as discussed infra § 1197; and the court 
may award summary judgment against a party who 
has failed to file affidavits in opposition to those 
of the moving party. 

The opposing party is not required to submit 
all of his evidence by counter-affidavit, and it is 


55. U.S.—Munson Line v. Green, D. 
C.N.Y., 6 F.R.D. 470. 

66. U.S.—Hiern v. St. Paul-Mercury 
Indem. Co., CA.La., 262 F.2d 526 
—Hirsch V. Archer-Daniels-Midland 
Co., C.A.N.T., 258 F.2d 44—Inglett 
& Co. V. Everglades Fertilizer Co., 
C.AFla., 255 F.2d 342. 

Private dealings 

While mere unsupported general 
allegations or denials will not ordi¬ 
narily defeat the granting of sum¬ 
mary judgment, where the allega¬ 
tions are founded on private deal¬ 
ings between the opposing parties, it 
is not required that such allegations 
or denials be further supported by 
affidavits or other documents. 

D.C.—Runkle v. Nong Kimny, 266 F. 
2d 689, 105 U.S.App.D.C. 285. 

57. U S.—Zampos v. U. S. Smelting, 
Refining & Min. Co., C.A.Utah, 206 
F.2d 171. 

United Am. Life Ins. Co. v. Re- 
barchek, D.C.Colo., 134 F.Supp. 554 
—Bowdle V. Automobile Ins. Co. 
of Hartford, D.C.Del., 99 F.Supp. 
161. 

Rohlfing V. Cat’s Paw Rubber 
Co., D.C.Ill., 17 F.R.D. 426~Dulan- 
sky V. lowa-IHinois Gas & Elec. 
Co., D.C.Iowa, 10 F.R.D. 566—Rob¬ 
inson V. Waterman S. S. Co., D.C. 
N.J., 8 F.R.D. 155—U. S. v. New¬ 
bury Mfg. Co., D.C.Mass., 1 F.R.L. 
718. 

Tssue apparent from supporting pa¬ 
pers 

Where by nature of things, papers 
submitted in support of motion for 
summary judgment themselves dem¬ 
onstrate that there is inherent in 
problem a factual controversy, then, 
while It is certainly prudent for ad- 

35B C.J.S,—39 


vocate to file one, a categorical coun¬ 
ter-affidavit is not essential. 

U.S.—Inglett & Co. v. Everglades 
Fertilizer Co., C.A.Fla., 255 F.2d 
342. 

Entry of Judgment under state 
practice, prior to Federal Rules of 
Civil Procedure, on defendant’s fail¬ 
ure to file an affidavit of defense was 
held proper. 

U.S.—^White V. First Nat. Bank, D.C. 
Pa., 24 F.Supp. 293. 

58. Explanation of record 

Where allegedly inconsistent plead¬ 
ing filed by plaintiff in a prior case 
was brought in on defendants’ motion 
to dismiss complaint, it was proper 
for court to treat motion as one for 
summary judgment, and plaintiff had 
right to explain record or to deny its 
effect by counter-affidavit, and would 
be bound by his election not to do so 
U.S.—^Parkinson v. California Co., C. 
A.Wyo., 233 P.2d 432. 

Simple denial 

(1) Plaintiff cannot. In affidavit in 
opposition to motion for summary 
judgment, take the arbitrary posi¬ 
tion that because of complicated na¬ 
ture of the case or difficulty of show¬ 
ing existence of facts in his favor 
he will simply deny those submit¬ 
ted by defendant and ofier none of 
his own. 

U.S.—^Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 7 F.R.D. 324, vacated 
on other grounds, C.A., 171 F.2d 
653. 

(2) In action for false imprison¬ 
ment against superintendent of mu¬ 
nicipal hospital and head of the psy¬ 
chiatric department of the hospi¬ 
tal, where defendants, in support 
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of their motion for summary judg¬ 
ment, filed affidavits disclaiming any 
knowledge of plaintiff’s presence at 
hospital prior to receipt of court or¬ 
der committing him, bare denial of 
the affidavits by plaintiff’s counsel 
was not sufficient to withstand the 
motion for summary judgment. 

D.C.—Orvis V. Brickman, D.C., 95 F. 
Supp. 605, affirmed, C.A., 196 F.2d 
762. 90 U.S.App.D.C. 266. 

59. U.S.—^Haynes v. Felder, C.A.Tex., 
239 P.2d 868—Poster v. General 
Motors Corp., C.A.Ind., 191 F.2d 
907, certiorari denied 72 S.Ct. 634, 
343 U.S. 906, 96 L.Ed, 1324, rehear¬ 
ing denied 72 S.Ct. 768, 343 U.S. 
937, 96 L.Ed. 1344. 

Matute V. Carson Long Insti¬ 
tute, D.C.Pa., 160 F.Supp. 827— 
U. S. V. 1621942 Cases Containing 
Approximately 415 Proof Gallons 
of Distilled Spirits, D.C.N.Y., 138 
F.Supp. 820. 

Crosby v. Oliver Corp., D.C.Ohio, 
9 F.R.D. 110, 

Unverified complaint 

Where a complaint is unverified 
and plaintiff does not traverse de¬ 
fendants’ affidavits or other proofs 
showing that there is no claim on 
which relief can be granted, sum¬ 
mary judgment is proper. 

U.S.—Parkinson v. California Co., C. 
A.Wyo., 233 P.2<i 432. 

Waiver and estoppel 

If plaintiff has evidence as to de¬ 
fenses based on waiver or estoppel 
he should file affidavits in defend¬ 
ant’s summary judgment proceeding. 
U.S.—^Lorentz v. R. K. O. Radio Pic¬ 
tures, C.C.A.Cal., 155 F.2d 84, cer¬ 
tiorari denied 67 S.Ct. 81, 329 U.S. 
727. 91 L.Ed, 629. 
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sufficient if he shows that he has evidence of a 
substantial nature, as distinguished from legal con¬ 
clusions, to dispute that of the movant on material 
factual issues. Defendant’s failure to attack by 
affidavit in support of his motion the substance of 
allegations of the complaint prevents plaintiff from 
being obligated to file a counter-affidavit.^^ 

Under the provisions of Rule 56 (f), if it appears 
from the affidavits of a party opposing the motion 
that he cannot for reasons stated present by affidavit 
facts essential to justify his opposition, the court 
may refuse the application for judgment or may or¬ 
der a continuance to permit affidavits to be obtained 
or depositions to be taken or discovery to be had or 
may make such other order as is just.®^ According¬ 
ly, where plaintiff is unable to present affidavits on 
the merits in opposition to defendant’s motion for 
summary judgment because the evidentiary facts 
are within the control of defendant, the court will 
deny the motion in order to permit plaintiff to make 
discovery which is required for supporting of the 
charges.However, an averment that plaintiff 
could not, because some of the necessary facts were 
particularly within the exclusive knowledge of de¬ 
fendant, present by affidavit all of the facts essen¬ 
tial to justify opposition to defendant’s motion for 
summary judgment is inadequate to bring the case 
within the provisions of Rule 56 (f) in the absence 
of an attempt to show what facts were within de¬ 
fendant’s exclusive knowledge and what steps plain¬ 


tiff had taken to obtain the desired information 
pursuant to discovery procedure.The failure 
of the party opposing the motion to invoke Rule 56 
(f), coupled with failure to present counter-affida¬ 
vits, raises a presumption that he is unwilling to put 
in affidavit form statements contradictory to those 
alleged in the moving party’s affidavits. 

Time of filing. Ordinarily, affidavits opposing the 
application for summary judgment must be filed 
prior to hearing.^^ 

§ 1195 . - Form and Requisites 

V/here affidavits are relied on in proceedings for a 
summary judgment, they must comply with the require¬ 
ments of Rule 56 (e) that they shall be made on per¬ 
sonal knowledge, shall set forth such facts as would be 
admissible In evidence, and shall show affirmatively 
that affiant is competent to testify to the matter stated 
therein. 

Where affidavits are relied on in proceedings for 
a summary judgment, they must be in compliance 
with the requirements of Federal Rules of Civil 
Procedure, Rule 56 (e), 28 U.S.C.A., which provides 
that affidavits, supporting and opposing a motion for 
a summary judgment, shall be made on personal 
knowledge, shall set forth such facts as would be 
admissible in evidence, and shall show affirmatively 
that affiant is competent to testify to the matter 
stated therein. Accordingly, a bona fide affidavit 
must be a statement of facts which affiant knows and 
is able to substantiate at the trial,6S it must be made 
on personal knowledge,69 and it must appear that 


60. TJ-S.—Hemler v. Union Produc¬ 
ing: Co., D.C.La., 40 F.Supp. 824, 
modified on other grounds, C.C.A., 
134 F.2d 436, 

Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 7 F.RD. 324, vacated 
on other grounds, C.A., 171 P.2d 
653. 

61. U.S.—Hirsch v. Archer-Daniels- 

Midland Co., C.A.N.T., 258 F.2d 

44. 

62 . U.S.—^Booth V. Security Mut. 
Life Ins. Co., D.C.N.J., 155 F.Supp. 
755. 

Short time to trial 
Under Rule 56 (f), the moving 

party is not entitled to a summary 
judgment where the opposing party 
is not able to submit affidavits to 
controvert statements contained in 
the moving affidavits, and the case 
will be reached for trial in a short 
time. 

U S.—U. S. V. Gotham Pharmacal 
Corporation, D.C.N.Y., 1 F.R.D. 744. 

63. U.S.—Booth V. Security Mut. 
Life Ins. Co., D.C.K.J., 155 F.Supp. 
755. 

64. U.S.—Hartmann v. Time, Inc., 
D.C.Pa., 64 F.Supp. 671, vacated 


in part and set aside on other 
grounds, C.C.A., 166 F 2d 127, cer¬ 
tiorari denied 68 S.Ct. 1495, 334 
U.S. 838, 92 LEd. 1763, 1 A.L.R. 
2d 370. 

65. U.S.—Foster v. General Motors 
Corp., C.A.Ind., 191 F.2d 907, cer¬ 
tiorari denied 72 S.Ct. 634, 343 U. 
S. 906, 96 L.Ed. 1324, rehearing 
denied 72 S.Ct. 768, 343 U.S. 937, 
96 L.Ed. 1344. 

66. U.S.—Surkin v. Charteris, C.A. 
Fla., 197 F.2d 77. 

67. U S.—^Maddox v. Aetna Cas. & 
Sur, Co., C.A.La., 259 F.2d 51. 

U. S. V. Mixon, D.C.Ohio, 12 F.R. 

D. 122. 

68. U.S.—^Banco de Bspana v. Feder¬ 
al Reserve Bank of New York, C. 
C.A,N.Y., 114 F.2d 438. 

69. U.S.—^2^Iaddox v. Aetna Cas. & 
Sur. Co., C.A.La.. 259 F.2d 51— 
American Securit Co. v. Hamilton 
Glass Co., C.A.Ind., 264 F.2d 889 
—^Alger V. U. S., C.A.Tex., 252 F. 
2d 519—Roucher v. Traders & Gen¬ 
eral Ins. Co., C.A.La., 235 F.2d 423 
—Zampos V. U. S. Smelting, Refin¬ 
ing & Min. Co., C.A.Utah, 206 F.2d 
171—Sprague v. Vogt, C.C.A.Minn., 
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150 F.2d 795—^Walling v. Fairmont 
Creamery Co., C.C.A.Neb., 139 F.2d 
318. 

AVeisman v. Spector, D.C.N.Y., 
158 F.Supp. 788—Loundon v. Mor- 
rison-Knudsen Co., D C.N.Y, 137 

F.Supp. 642—Marion County Co-op. 
Ass’n V. Carnation Co., D.C Ark., 
114 F.Supp. 68, affirmed, C.A., 214 
F.2d 557. 

Berkley v. Clark Equipment Co., 
D.C.N.Y., 22 F.RD. 487—Commerce 
Oil Refining Corp. v. Miner, D C.R. 
I., 22 F.R.D. 5—Ju Shu Cheung 
V. Dulles, D.C.Mass., 16 F.R.D. 550 
—^Frost V. Bankers Commercial 
Corp., D.C.N.Y., 11 F.R.D. 195, af¬ 
firmed, CA., 194 F.2d 505—Dulan- 
sky V. lowa-IUinois Gas & Elec. 
Co., D.C.Iowa, 10 F.R.D. 566—Ernst 
Seidelman Corp. v. Molllson, D.C. 
Ohio, 10 F.RD. 426—Mellen v, 
Hirsch, D.C.Md., 8 F.RD. 248—U. 
S. V. Kehoe, D.C.Pa., 4 F.RD. 306. 

IVIaudatory recLuirement 

“Shall,” within Federal Rule pro¬ 
viding that affidavits filed in support 
of or opposing summary judgment 
'‘shall” be made on personal knowl¬ 
edge, IS mandatory and requires that 
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the affiant possesses the knowledge asserted.'^^ The 
mere fact that a defendant moving for summary 
judgment was not within the county where his at¬ 
torney had his office does not authorize departure 
from the mandate of the rule requiring affidavits 
to be made on personal knowledge nor does an 
allegation that there was no opportunity for execu¬ 
tion of an affidavit by defendant excuse a departure 

from such mandate.'^^ 

However, the requirements of Rule 56 (e) are 
met by a statement in the jurat to the effect that the 
affidavits are made on personal knowledgeSo, 
an affidavit which states that the affiant is familiar 
with the facts and knows that they are true and cor¬ 


rect or is fully cognizant of the facts set out satis¬ 
fies, at least in the absence of objection, the require¬ 
ment that affidavits be made on personal knowledge, 
as opposed to information and belief.It has also 
been held that the fact that affidavits in opposition 
to a motion for summary judgment were not made 
on personal knowledge did not vitiate them where it 
appeared that the opponent’s case would depend 
on evidence obtained from or through the movant 
and other parties.'^^ 

It is further required by Rule 56 (e) that the 
affidavit contain a statement of facts which are 
admissible in evidence,'^^ and show affirmatively 


an affidavit state matters personally 
known to affiant. 

D.C—Jameson v. Jameson, 176 F.2d 
58, 85 U.S.App.D.C. 176. 

No avail 

A supporting affidavit, not made 
on personal knowledge, as required 
by the Rule of Civil Procedure, is of 
no avail. 

U.S.—Person v. U. S., C.C.A.Ark., 112 
F.2d 1, certiorari denied 61 S.Ct. 
35, 311 U.S. 672, 86 L.Ed. 432. 

70. U.S.—Zampos v. U. S. Smelting, 
Refining & Mm. Co., C.A.Utah, 206 
F.2d 171—Sprague v. Vogt, C.C.A. 
Minn., 150 P.2d 795—Walling v. 
Fairmont Creamery Co., C.C.A.Neb., 
139 F.2d 318. 

Marion County Co-op. Ass’n v. 
Carnation Co., D.C. Ark,, 114 F. 
Supp. 58, affirmed, C.A., 214 F.2d 
557. 

71. U.S.—Berkley v. Clark Equip¬ 
ment Co., D.C.N.T., 22 F.R.D. 487. 

72. U.S.—Berkley v. Clark Equip¬ 
ment Co., supra. 

73. U.S.—Puente v. President and 
Fellows of Harvard College, D.C. 
Mass., 149 F.Supp. 33, affirmed, C. 
A., 248 F.2d 799, certiorari denied 
78 S.Ct. 785, 356 U.S. 947, 2 L.Ed. 
2d 822, rehearing denied 78 S.Ct. 
1009, 356 U.S. 969, 2 L.Ed.2d 1076. 

74. U.S.—Lawson v. American Mo¬ 
torists Ins. Corp., C.A.Tex., 217 F. 
2d 724. 

Knowledge and belief 

(1) Affidavit, in support of de¬ 
fendants’ motion for summary judg¬ 
ment that matters and facts set out 
in the motion were true as therein 
stated to the best of the affiant’s 
knowledge and belief, and that pa¬ 
pers attached thereto were a copy of 
a certain civil action previously in¬ 
stituted by pZaintife against defend¬ 
ants, was a sufficient compliance with 
court rule. 

U.S.—^Mellen v. Hirsch, D.C.Md., 8 F. 
RD. 248. 

(2) It has been held, however, that 
belief, no matter how sincere, is not 
equivalent to “knowledge,” and a 


statement in an affidavit as to what 
affiant “verily believes” does not sat¬ 
isfy requirement of Federal Rule 
that affidavits filed in support of or 
opposing summary judgment shall be 
made on personal knowledge. 

D.C.—Jameson v. Jameson, 176 F.2d 
58. 85 U.S.App.D.C. 176. 

(3) Plaintiffs affidavit, opposing 
defendants’ motion for summary 
judgment, that plaintiff and his coun¬ 
sel had good reason to believe and 
did believe that all of allegations of 
complaint were true m fact was not 
sufficient to meet standard of Federal 
Rule and did not present issue of 
fact. 

U.S.—^Peckham v. Ronrico Corp., D.C 
Puerto Rico, 7 P.R.D. 324, vacated, 
C.A., 171 F.2d 653. 

75. U.S.—^Austin Theatre, Inc. v. 
Warner Bros. Pictures, Inc., D.C. 
N.Y., 139 F.Supp. 727. 

76. U.S.—^American Securit Co. v. 
Hamilton Glass Co., C.A.Ind., 254 
F.2d 889—Zampos v. U. S. Smelt¬ 
ing, Refining & Min. Co., C.A.Utah, 
206 F.2d 171—Walling v. Fairmont 
Creamery Co., C.G-A-Heb., 139 F.2d 
318. 

Weisman v, Spector, D.C.N.Y., 158 
F.Supp, 788—Bourgeois v. Chase 
Manhattan Bank of N. Y., D,C.N.Y., 
139 F.Supp. 265—^Marion County 
Co-op. Ass'n V. Carnation Co., D. 

C. Ark., 114 F.Supp. 58, affirmed, C. 
A., 214 F.2d 557—^Wier v. Texas 
Co., D.C.La., 79 F.Supp. 299, af¬ 
firmed, C.A., 180 F.2d 465—Lauch- 
ert V. American S. S. Co., D.C.N. 
Y., 65 F.Supp. 703. 

Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566 
—^Ernst Seidelman Corp. v. Molli- 
son, D.aOhio, 10 F.R.D. 426—Dick- 
heiser v. Pennsylvania R. Co., D.C. 
Pa., 5 F.R.D. 6, affirmed, C.A., 155 
F.2d 266, certiorari denied 67 S Ct. 
620, 329 U.S. 808, 91 L Ed. 689— 
Seward v. Nissen, D.C.Del,, 2 F.R. 

D. 545. 

D.C.—Jameson v. Jameson, 176 F.2d 
58, 85 U.S.App.D.C. 176. 
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Fox V. Johnson & Wimsatt, D.C., 
31 F.Supp. 64, affirmed 127 F.2d 729. 
75 U.S.App.D.C. 211. 

Inadmissible statements 

(1) Affidavits executed long be¬ 
fore commencement of the action, 
and containing statements inadmissi¬ 
ble in evidence, are not sufficient to 
authorize summary judgment. 

U.S.—Saunders v. Higgins, D.C.N.Y., 
29 F.Supp. 326. 

(2) On motion for summary judg¬ 
ment, allegations as to what affiants 
believed, what they could do, how 
long administration of trusts con¬ 
tinued, necessity of operating a busi¬ 
ness, contents of decrees and when 
title to residuary estate passed to 
trustees were objectionable and 
should have been stricken. 

U.S.—U. S. V. Britten, G.C.A.N.J., 161 
F.2d 921. 

(3) In action by government for 
difference between bid price and price 
obtained by government for proper¬ 
ty after bidder’s default, statement 
as to bidder’s intention to pay for 
property as it was removed would 
not be admissible in evidence; and, 
accordingly, bidder’s attorney’s affi¬ 
davit as to such intention could not 
be considered in opposition to gov¬ 
ernment’s motion for summary judg¬ 
ment. 

U.S.—Fay v. U. S., C.A.Fla., 253 F.2d 
936. 

(4) On motion for summary judg¬ 
ment, trial court improperly admit¬ 
ted affidavit of an attorney relating 
in summary form attorney’s under¬ 
standing of what former secretary of 
plaintiff corporation in his lifetime 
stated to attorney, where secretary 
was deceased at time of hearing on 
summary judgment. 

U.S.—^American Securit Co. v. Ham¬ 
ilton Glass Co., C.A.Ind., 254 F.2d 
889. 

(5) Other statements held inad¬ 
missible. 

U.S.—^Alger v. U. S., C.A.Tex., 252 F. 
2d 519. 

Yokem v. Griffith, D.C.N.J., 167 
F.Supp, 120—Alabama Great South- 



35B C. J. S, 


§ 1195 FEDERAL CIVIL PROCEDURE 

afEant’s competency to testify to the matters stated.r practice to have affidavits in support of a motion 
Accordingly, affidavits consisting of hearsay state- for summary judgment prepared and sworn to by 

ments,'^* or conclusions of law on facts not re- counsel.®^ 

vealed,79 or which are based on information and be- nothing in the Federal Rules which pre- 

lief, rather than actual knowledge,8“ may not be considering a verified answer 

employed or considered on the motion; nor should ^g affidavit on a motion for summary judgment.85 
the court consider affidavits attacking or sustaining j-gcords certified in customary form by the 

the character of a witness.®! The affidavit should gga] ^he court and verified 

follow substantially the same form as though the ^^e clerk under oath before a notary public 
affiant were giving testimony in court;®® and neither constitute an “affidavit” within the Federal Rule 

the summarization of facts nor of argument is prop- authorizing affidavits in support of a motion for 

er in such an affidavit.®^ It is an inherently unsound summary judgment.®® 


ern R. Co. v. Louisville & Nash¬ 
ville R. Co., D.C.Ala., 127 F.Supp. 
263, reversed on. other g-rounds, C. 
A., 224 P.2d 1, 50 A.L.R.2d 1302 
—Wier V. Texas Co., D.C.La., 79 P. 
Supp. 299, affirmed, C.A., 180 P.2d 
465. 

Records of Veterans Administration 
Affidavit in support of motion of 
XJntted States for summary judg"- 
ment on complaint of beneficiary to 
recover on National Service Life In¬ 
surance policies, which indicated that 
source of statements in affidavit was 
records of Veterans Administration 
in file in control of United States 
Attorney and available to court for 
verification, did not rise to dig-nity 
of evidence requiring judicial accept* 
ance and recognition, and failed to 
meet requirements of provision of 
Federal Rule of Civil Procedure per¬ 
taining to form of affidavits on mo¬ 
tion for summary judgment, 

U.S.—Welcher v. U. S., D.C.Ark., 14 
F.R.D. 2S5. 

77. U.S.—^Maddox v. Aetna Cas. & 
Sur. Co., C.A.La., 259 F.2d 51— 
American Securit Co. v. Hamilton 
Glass Co., C.A.Ind., 254 F.2d 889. 

Berkley v. Clark Equipment Co., 
D.CN.T., 22 F.R.D. 487—Commerce 
Oil Refining Corp. v. Miner, U.C.R. 
I., 22 F.R.D. 5—Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C.Iowa, 
10 F.R.D. 566—^Ernst Seidelman 
Corp. V. Mollison, U.C.Ohio, 10 F. 

R. D. 426—Robinson v. Waterman 

S. S. Co., D-CN-.J., 8 F.R.D. 155. 

78. U.S.—Alger v. U. S., C.A.Tex., 
252 F.2d 519. 

Wier V. Texas Co., U.C.La., 79 
F.Supp. 299, affirmed, C.A., 180 F. 
2d 465—Sub-Contractors Register 
V. McGovern's Contractors & Build¬ 
ers Manual, D.C.N.Y., 69 F.Supp. 
507—Hartmann v. Time, Inc., D.C. 
Pa., 64 F.Supp. 671, vacated in part 
and set aside on other grounds, 
C.G.A., 166 F-2d 127, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 8S8, 92 
L.Ed. 1763, 1 A.L.R.2d 370—^Boemer 
V. U. S., D.C.N.Y., 26 F.Supp. 769. 

City Bldg. Supply Co. v. Sher¬ 
man Plastering Corp., D.C.N.Y., 21 
F,R.r>. 312—^Dulansky v. lowa-Illi- 


nois Gas & Elec. Co., D.C.Iowa, 10 
P.R.D. 566—Seward v. Nissen, D.C. 
Del., 2 F.R.D. 545—Standard Roll¬ 
ing Mills V. National Mineral Co., 
D.C.N.Y., 2 P.R.D. 236. 

Affidavit by attorney 

An affidavit by one of plaintiffs at¬ 
torneys, stating that he had been 
told certain facts, could not be con¬ 
sidered by the court. 

U.S.—Maddox v. Aetna Cas. & Sur. 

Co., aA.La., 259 F.2d 51. 

Vicarious admission 

On defendants' motion for sum¬ 
mary judgment in action for inju¬ 
ries in automobile collision, counter 
affidavit averring that, some time 
after accident, driver of automobile 
in which defendants were riding 
gave written statement that he 
worked for defendants at time of ac¬ 
cident, was '‘hearsay" and matter 
contained therein would not be ad¬ 
missible as a "vicarious admission” 
in absence of corroboration of driv¬ 
er's agency. 

U.S.—Seward v. Nissen, D.C.Del., 2 
F.R.D. 645. 

Retter written by judge 

Under Federal Rule requiring that 
> affidavits filed in support of or op¬ 
posing summary judgment set forth 
such facts as would be admissible 
in evidence, affidavit, alleging in op¬ 
position to motion for summary judg¬ 
ment that affiant verily believed that 
letter written by judge was a part 
of the record of divorce suit and that 
affiant had unsuccessfully sought to 
locate original record, was insuffi¬ 
cient because relating to hearsay. 

U.S.—^Jameson v. Jameson, 176 F.2d 
58, 85 U.S-App.D.C. 176. 

79. U.S.—^Walling v. Fairmont 
Creamery Co., C.C.A.Neb., 139 F. 
2d 318. 

Yokem v. Griffith, D.C.N.J., 167 
F.Supp. 120—Lewis v. Clarence 
Coal Min. Co., D.C.Pa, 130 F.Supp. 
909. 

Evans v. Stivers Lumber Co., D. 
C.Tenn., 2 F.R.D. 548. 

80, U.S.—^McClellan v. Montana-Da- 
kota Utilities Co., D.C.Minn., 104 
F.Supp. 46, aflSirmed, C.A., 204 F.2d 
1S6, certiorari denied 74 S.Ct. 43, 
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346 U.S. 825, 98 L.Ed. 350—Jao- 
quard Knitting Mach. Co. v. Ord¬ 
nance Gauge Co., D.C.Pa., 95 F. 
Supp. 902—Veeder-Root, Inc., v. 
Henrietta, D.C.Conn., 52 F.Supp. 
918. 

City Bldg. Supply Co. v. Sher¬ 
man Plastering Corp., D.C.N.Y., 21 
F.R.D. 312. 

81. U.S.—Firemen's Mut. Ins. Co. v. 
Aponaug Mfg. Co., C.C,A.Miss., 149 
F.2d 359. 

82. U.S.—Seward v. Nissen, D.C.Del., 
2 F.R.D. 545. 

D.C.—Jameson v. Jameson, 176 F.2d 
58, 85 U.S.App.D.C. 176. 

83. U.S.—Porter v. American To¬ 
bacco Co., D.C.N.Y., 7 F.R.D. 106. 

84. U.S.—^Inglett & Co. v. Everglades 
Fertilizer Co., C.A.Fla., 255 F.2d 
842. 

lusufflcieucy 

(1) Under requirement of Federal 
Rule that affidavits supporting and 
opposing motion for summary judg¬ 
ment be made on personal knowl¬ 
edge, that the facts stated be ad¬ 
missible, and that affiant be compe¬ 
tent to testify to the matters stated, 
an attorney’s affidavit ordinarily is 
insufficient. 

U.S.—Berkley v. Clark Equipment 
Co., D.aN.Y., 22 F.R.D. 487—Cor- 
nacchio v. Coniglio, D.C.N.Y., 7 F. 
R.D. 749. 

(2) Affidavits appended by attor¬ 
neys had no probative value on a 
motion for summary judgment in ab¬ 
sence of showing that attorneys had 
personal knowledge of the facts set 
forth in such affidavits and that at¬ 
torneys were competent to testify to 
such facts. 

U.S.—Mercantile Nat. Bank at Dal¬ 
las V. Franklin Life Ins. Co., C.A. 
Tex., 248 F.2d 57. 

85. U.S.—Fletcher v. Norfolk News¬ 
papers, Inc., C.A.Va., 239 F.2d 169. 

86. U.S.—Farm Bureau Mut. Ins. Co. 
V. Hammer, D.C.Va., 83 F.Supp. 
383, reversed on other grounds, 
C.A., 177 F.2d 793, certiorari de¬ 
nied 70 S.Ct. 575, 339 U.S. 914, 94 
L.Ed. 1339. 
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§ 1196, - Defects and Objections 

An affidavit which is improper and not In compli¬ 
ance with the Federal Rules of Civil Procedure may or 
should be stricken and disregarded, but the appropriate 
remedy for affidavits defective in part is to disregard 
the improper portions of the affidavit and not to strike 
the whole. 

Ordinarily an affidavit which is improper and not 
in compliance with Federal Rules of Civil Procedure, 
Rule 56 (e), 28 U.S.C.A., may or should be strick¬ 
en,and disregarded by the court.It has been 
held, however, that although an affidavit does not 
meet the requirements of the Rule it may be con¬ 
sidered in ascertaining whether a substantial con¬ 
troversy exists.A defect in the taking of the 
affidavit is immaterial, where it is one that can easi¬ 
ly be remedied, and the result will not be affected by 
a disregard of the affidavit.^o 

The appropriate remedy for affidavits defective in 
part is to disregard the improper portions of the 
affidavit and not to strike the whole.^i It is not re¬ 
quired that every statement in an affidavit meet the 
test of admissibility,and where the affidavit in¬ 
cludes incompetent evidence, the court will not 
strike the entire evidence, but should disregard the 
incompetent evidence and give full consideration 
to the competent evidence.^^ The failure of a por¬ 
tion of an affidavit to conform to the requirements 
of Rule 56 (e) pertaining to the form of affidavits 
is not sufficient to require a reversal of summary 
judgment, where, disregarding such portion, there 
remains sufficient in the entire record to authorize 
judgment. 

A motion to strike portions of an affidavit on the 
ground of noncompliance with Rule 56 (e) pre¬ 
scribing the requisites of affidavits on motion for 
summary judgment should be overruled as too 


general, in the absence of specific statements in the 
motion of what language or statements in the affi¬ 
davit defendant sought to strike, although his brief 
stated a number of illustrative violations, referred 
to therein as not exhaustive.^^ Rule 12 (f) prescrib¬ 
ing the time for filing motions to strike improper 
matter from pleadings is inapplicable to motions to 
strike affidavits or portions thereof, such as affidavits 
supporting a motion for summary judgment because 
of noncompliance with Rule 56 (e).^^ Where mo¬ 
tions to which the affidavits of a party were directed 
have been disposed of, there is nothing to be gained 
in requiring the affiants to redraw their affidavits, 
although they are subject to some objections taken 
by the other party.®*^ 

Where on a motion for summary judgment, the 
affidavits submitted by both parties were vague, gen¬ 
eral, and conclusory in nature, both parties will be 
granted permission to submit further affidavits and 
the motion will be held in abeyance.^^ 

§ 1197. - Construction 

The supporting affidavits of the party moving for 
summary Judgment are to be carefully scrutinized; no 
inferences may be read into them, and they must be 
held strictly to the facts alleged. In the absence or in¬ 
adequateness of counter-affidavits denying facts in the 
affidavits of the moving party, the court is required to 
accept such facts as true. 

In view of the fact that the burden of establishing 
the right to summary judgment rests on the moving 
party, as discussed supra § 1192, his supporting 
affidavits are to be carefully scrutinized.No in¬ 
ferences may be read into them, and they must be 
held strictly to the facts alleged.^ So, on plaintiff’s 
motion for summary judgment, the court cannot 
draw favorable inferences, required to sustain plain- 


87. U.S.—^Ju Shu Cheung: v. Dulles, 
D.C.Mass., 16 F.B.D. S50. 

D.C.—Fox V. Johnson & Wimsatt, D. 

C. , 31 F.Supp. 64, affirmed 127 F. 
2d 729, 76 U’.S.App.D.C. 211. 

88. XJ.S.—Sarkes Tarzian, Inc., v. U. 
S., D.C.Ind., 140 F.Supp. 863, re¬ 
versed on other grounds, C.A., 240 
F.2d 467. 

Ferran v. U. S., D.C.Puerto Rico, 
17 F.R.D. 210. 

89. U.S.—^U. S. V. Newbury Mfg. Co., 

D. C.Mass., 1 P.R.D. 718. 

90 . U.S.—^Kohloff V. Ford Motor Co., 
D.C.N.T., 37 F.Supp. 470. 

91. U.S.—Clayton v. James B. Clow 
& Sons, D.C.Ill., 154 F.Supp. 108. 

92 . U.S.—Dickheiser v. Pennsylvania 
R. Co., D.C.Pa., 5 F.R.D. 5, af¬ 
firmed, C.C.A., 156 F.2d 266, certio¬ 
rari denied 67 S.Ct. 620, 329 U.S. 
808, 91 L.Ed. 689. 


93. U.S.—^New York Life Ins. Co. 
V. Wilkinson Veneer Co., D.C.La., 
86 F.Supp. 863. 

Dickheiser v, Pennsylvania R. 
Co., D.C.Pa., 5 F.R.D. 5, affirmed, 
C.A., 155 F.2d 266, certiorari de¬ 
nied 67 S.Ct. 620, 329 U.S. 808, 91 
L.Ed. 689. 

Hearsay 

On motion for summary judgment, 
court was required to disregard those 
portions of affidavits based on hear¬ 
say and information and belief. 

U.S.—^Dulansky v. lowa-Illinois G-as 
& Elec. Co., D.C.Iowa, 10 F.R.D. 
566. 

94. U.S.—Cromwell v. Hillsborough 
Tp., Somerset County, N. J., C.C. 
A.N.J., 149 P.2d 617, affirmed 66 S. 
Ct. 445, 326 U.S. 620, 90 L.Ed. 368. 

95. U.S.—^Emst Seidelman Corp. v. 
Mollison, D.C.Ohio, 10 F.R.D. 426. 
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96. U.S.—Ernst Seidelman Corp. r. 
Mollison, supra. 

97. U.S.—Clayton v. James B. Clow 
& Sons, D.C.I11., 154 F.Supp. 108. 

98. U.S.—Martin v. Allied Interna¬ 
tional, D.C.N.Y., 16 F.R.D. 385. 

99. U.S.—^Zampos v. U. S. Smelting, 
Refining & Min. Co., UA.Utah, 206 
P.2d 171—Sprague v. Vogt, C.C.A. 
Minn., 150 P.2d 795—Walling v. 
Fairmont Creamery Co., C.C.A.Neb., 
139 F.2d 318. 

Marion County Co-op. Ass'n v. 
Carnation Co., D.C. Ark., 114 F. 
Supp. 68, affirmed, C.A.., 214 F.2d 
667. 

National Sur. Corp. v. Rollins, 
D.C.DeL, 16 F.R.D. 530. 

1. U.S.—Winrod v. McFadden Pub¬ 
lications, D.C.I11., 62 F.Supp. 249. 
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tiff’s conclusions, from evidential material and sub¬ 
ordinate facts contained in his supporting affidavits.^ 
The court will take the affidavits submitted on the 
motion at face value.^ 

Generally, on a motion for summary judgment, in 
the absence or inadequateness of counter-affidavits 
denying facts in affidavits of the moving party, the 
court is required to accept such facts as true,*^ at 
least where the statements in the affidavits are based 
on personal knowledge of affiants.^ In other words, 
the failure of a party to file counter-affidavits on a 
motion for summary judgment may constitute an 
admission of the truth of the facts set forth in the 
affidavits of the moving party.^ 

However, it has been held that supporting affida¬ 
vits must be taken as true, where not controverted, 
only if the facts to the contrary are peculiarly 
within the opponent’s knowledge, or where they 
can be developed by his own investigation rather 
than by cross-examination.'^ Where the facts are 


peculiarly within the knowledge of the moving party 
who has submitted the affidavits, the truth thereof 
is not necessarily accepted by the opposing party’s 
failure to submit proper counter-affidavits.® Con¬ 
clusions in an affidavit to which no counter-affidavit 
was filed pointing up some of the issues of the case 
which were arrived at by affiant from an analysis 
of the evidence which was before the court are not 
conclusive on the court, which must reach its own 
conclusions.^ 

§ 1198. - Sufficiency of Showing 

Summary judgment will be denied where the affi¬ 
davits filed in support of the motion do not resolve the 
issues as a matter of law, or where opposing affidavits 
sufficiently raise an issue of fact; but summary judg¬ 
ment may be proper where the moving affidavits are 
unopposed and establish that there is no disputed issue 
necessitating a trial. 

Where the affidavits filed in support of a motion 
for summary judgment do not resolve the issues as 
a matter of law,^^ or where opposing affidavits suffi- 


2 . U.S—Cochran v. U. S., D.C.Conn., 
123 F.Supp. 362. 

3. U.S.—Begnaud v. White, C.A. 
Tenn., 170 F.2d 323. 

Green Bay Auto Distributors v. 
Willys-Overland Motors, D.C.Ohio, 
102 F.Supp. 151. 

4 . U S.—Foster v. General Motors 
Corp., C.AInd., 191 F.2d 807, cer¬ 
tiorari denied 72 S Ct. 634, 343 U. 

S. 906, 96 L.Ed. 1324, rehearing de¬ 
nied 72 S.Ct. 768, 343 U.S. 937, 96 
Li.Ed. 1344—Morris v. Prefabrica¬ 
tion Engineering Co., C.A.Fla., 181 
F,2d 23. 

Hartford Acc. & Indem. Co. v. 
Loyd, D C.Ark., 173 F.Supp. 7— 

U. S. V. New York, N. H. «& H. R. 

Co., D.C.N.T., 170 F.Supp. 562— 

Cole V. Ross Coal Co., D.C.W.Ya., 
150 F.Supp. 808, affirmed, C.A., 
249 F.2d 600—Williams v. Petty, 
D.C.Okl., 136 F.Supp. 283—Schulz 

V. Standard Acc, Ins. Co. of De¬ 
troit, D.C.Wash., 125 F.Supp. 411 
—Preveden v. Croatian Fraternal 
Union of America, D.C.Pa., 120 F. 
Supp. 33—Kantarof v. Orsecki, D. 
C.N.Y., 102 F.Supp. 196—Louchert 
V. American S. S. Co., D.C.N.Y., 65 
F.Supp. 703—^Winrod v, McFadden 
Publications, D.C.Ill., 62 F.Supp. 
249—^Wolfe V. Union Transfer & 
Storage Co., D.C.Ky., 48 F.Supp. 855 
—Allen V. Radio Corporation of 
America, D.C.Del., 47 F.Supp. 244. 

Sears, Roebuck & Co. v. Ameri¬ 
can Plumbing & Supply Co., D.C. 
Wis., 19 F.R.D. 334—^Dulansky v. 
lowa-Illinois Gas & Elec. Co., D.C. 
Iowa, 10 F.R.D. 566—^Dillard v. 
Thompson, D.C.La., 5 F.R.D. 26— 
Seward v. Nissen, D.C.Del., 2 F.R. 
D. 545. 


j Curtis V. U. S., Ct.Cl., 168 F.Supp. 
I 213. 

Acceptance of truth of facts stated 
in plaintiff’s affidavits on defend¬ 
ant’s motion for summary judg¬ 
ment see supra § 1191. 

Validity of exhibits 

Where there was no denial or at¬ 
tack by affidavit as to correctness 
of exhibits, consisting of photostatic 
copies of papers from file of de¬ 
fendant, offered by plaintiff, or as to 
propriety of plaintiff’s possession 
thereof, court for purposes of de¬ 
fendant’s motion for summary judg¬ 
ment would accept source and validi¬ 
ty of exhibits as stated in plaintiff's 
affidavit, although defendant on ar¬ 
gument suggested they were hear¬ 
say. 

U.S,—U. S. V. General Ry. Signal 
Co., D.C.N.Y., 110 F.Supp. 422. 

5. U.S—U. S. V. Weaver, D.C.Ark., 
122 F.Supp. 577. 

6. U.S.—Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.R. 
D. 566. 

7. U.S.—Subin v. Goldsmith, C.A. 
N.Y., 224 F.2d 753, certiorari de¬ 
nied 76 S.Ct. 136, two cases, 350 
U.S. 883, 100 L.Ed. 779. 

8. U.S.—Subin v. Goldsmith, C.A. 
N.T., supra. 

Robinson v. Waterman S. S. Co., 
D.C.N.J., 8 F.R.D. 155. 

D.C.—Cellini v. Moss, 232 P.2d 371, 98 
U.S.App D.C. 114. 

9. U.S.—^Keyes Fibre Co. v. Chaplin 
Corp., D.C.Me., 97 F.Supp. 605. 

10. U.S.—Bros, Inc. v. W. E. Grace 
Mfg. Co., C.A.Tex., 261 P.2d 428— 
Slagle V. U. S., C.A.Tex., 228 F.2d 
673—Subin v. Goldsmith, C.A.N.Y., 
224 F.2d 753, certiorari denied 76 
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S.Ct. 136, two cases, 350 U.S. 883, 
100 L.Ed. 779—Guerrero v. Amen- 
can-Hawaiian S. S. Co., C.A.Cal., 222 
F.2d 238—Hoffman v. Babbitt Bros 
Trading Co., C.A.Ariz., 203 F.2d 
636—Lane Bryant, Inc. v. Mater¬ 
nity Lane, Limited, of Cal., C.A. 
Cal., 173 F.2d 559. 

Gordon v. Phoenix Assur. Co. of 
N. T., D.C.Ky., 165 F.Supp. 135— 
Delta Theaters, Inc. v. Paramount 
Pictures, Inc., D.C.La., 158 F.Supp. 
644, appeal dismissed, C.A., 259 F. 
2d 563—Blau v. Albert, D.C.N.T., 
157 F.Supp. 816—National Equip¬ 
ment Rental, Limited v. Stanley, 
D.C.N.Y., 156 F.Supp. 548—Austin 
Theatre, Inc. v. Warner Bros. Pic¬ 
tures, Inc., D.C.N.Y., 139 F.Supp. 
727—Bourgeois v. Chase Manhat¬ 
tan Bank of N. Y., D.C.N.Y., 139 
F.Supp. 265—^Holmberg v. William¬ 
son, D.C.N.Y., 135 F.Supp. 493— 
Caldwell-Clements, Inc. v. Cowan 
Pub. Corp., D.C.N.T., 130 F.Supp. 
326—Cochran v. U. S., D.C.Conn., 
123 F.Supp. 362—UshakofC v. U. S., 
D.C.Mass., 120 F.Supp. 573—Quong 
Ngeung V. Dulles, D.C.N.Y., 117 F. 
Supp. 498—Wilcox V. U. S., D.C.N. 
Y., 117 F.Supp. 119. 

Berkley v. Clark Equipment Co., 
D.CN.Y., 22 P.R.D. 487—Mitchell 
v. RKO Rhode Island Corp., D.C. 
Mass., 22 F.R.D. 232—Martin v. Al¬ 
lied International, D.C.N.Y., 16 F. 
R.D. 385—Durkin v. Chambers 
Const. Co., D.C.Neb., 15 F.R.D. 52 
—^Welcher v. U. S., D.C.Ark., 14 F. 
R.D. 235— ^U. S. V. Vigilante, D.C. 
N.J., 10 F.R.D. 343—Raitt v. Seltz¬ 
er, D.C.N.Y., 10 P.R.D. 48—Saddle 
River Tp. v. Erie R. Co., D C.N. J., 
9 F.R.D. 252—Thomas v, Martin, 
D.C.Tenn., 8 F.R.D. 638. 
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ciently raise an issue of fact,^^ summary judgment 
will be denied. Summary judgment cannot be grant¬ 
ed on the strength of plaintiff’s affidavits alone, if 
controverted,and where the affidavits submitted in 
support of, and in opposition to, a motion for sum¬ 
mary judgment raise substantial and material ques¬ 
tions of fact, the motion cannot be granted unless the 
party making the motion can prevail on the facts as 
they appear in the affidavits of the opposing party.^^ 

An affidavit by a defendant, in which he merely 
denies an allegation which makes him liable if true. 


does not support defendant’s motion for summary 
judgment and cannot establish that no controversy 
is presented notwithstanding allegations of the com¬ 
plaint.^^ The fact that opposing affidavits are not 
based entirely on personal knowledge is no justifica¬ 
tion for summary judgment where a triable issue 
exists.^5 Where affidavits filed in opposition to de¬ 
fendant’s motion for summary judgment set out a 
state of facts from which it might be possible to 
frame a valid complaint, the motion will not be 
granted and plaintiff will be permitted to amend the 
complaint.^® 


Atlantic Coast Line R. Co. v. U. 

S., CtCl., 112 F.Supp. 594. 

D.C.—Joint Anti-Pascist Refugee 

Committee v. McGrath, D.C., 104 P. 
Supp. 567, certiorari denied 73 S. 
Ct. 649, 345 U.S. 911, 97 L.Ed. 1346, 
and affirmed in part and reversed 
in part on other grounds, C.A., 215 
F.2d 870, 94 U.S.App.D.C. 341. 
Improper affidavits 

Defendant was not entitled to sum¬ 
mary judgment where affidavits in 
support of motion did not conform 
to requirements of Federal Rule and 
did not meet all of allegations of 
complaint and, as to those dealt with, 
did not contain such explicit, cate¬ 
gorical, and complete denials as are 
requisite to satisfy the summary 
judgment rule. 

U.S.—Slagle V. U. S., C.A.Tex., 228 
P.2d 673. 

Two sets of affidavits 

If party moving for summary 
judgment submits on critical issues 
two sets of affidavits from same wit¬ 
nesses and first set is admittedly as 
to each principal witness false in 
part, there should be a full trial and 
summary judgment should be de¬ 
nied. 

U.S.—Peckham v. Ronrico Corp., C. 
A.Puerto Rico, 171 F.2d 653. 

I. aches 

Where affidavits of defendant did 
not establish beyond the slightest 
doubt the defense of laches, defend¬ 
ant’s motion for summary judgment 
would be denied. 

U.S.—Greenspon v. Parke, Davis & 
Co., D.C.N.Y., 8 P.R.D. 485. 
Negating allegations of complaint 
Where affidavit filed in support of 
defendant’s motion for summary 
judgment failed to negate allega¬ 
tions of complaint, motion would be 
overruled. 

Xj.s.—U. S. V. Mixon, D.C.Ohio, 12 F. 
R.D. 122. 

II. U.S—Girard v. Gill, C.A.N.C., 
261 F.2d 695—Realty Inv. Co. v. 
Armco Steel Corp., C.A.Mo., 255 
P,2d 323—Smith v. U. S., C.A.Fla., 
242 F.2d 486—^Volunteer State Life 
Ins. Co. V. Henson, C.A.Miss, 234 
F.2d 535—U. S. v. Walls, C.A.Fla., 


231 P.2d 440—Tung Jin Teung v. 
Dulles, C.A.N.T., 229 F.2d 244— 
Massey v. Masonite Corp., C.A. 
Miss., 219 P.2d 586—^Peckham v. 
Ronrico Corp., C A.Puerto Rico, 171 
F.2d 653—Sarnoif v. Ciaglia, C.C.A. 
N.J., 165 F.2d 167. 

McLain v. Carolina Power & 
Light Co., D.C.S C., 172 F.Supp. 273 
—Bernardo v. Bethlehem Steel Co, 
D.C.N.T., 169 F.Supp. 914—Welch 
V. Amalgamated Sugar Co., D.C. 
Idaho, 154 F.Supp. 3—Punk v. Peo¬ 
ples Natural Gas Co., D.C.Pa., 137 
P.Supp. 625—^International Plain- 
field Motor Co. V. Local No. 343, 
Intern. Union, United Auto., Air¬ 
craft and Agr. Implement Work¬ 
ers of America, C. I. O., D.C.N.J., 
123 P.Supp. 683—^Morgan v. Null, 
D.C.N.T., 120 P.Supp. 803—Bond 
Indus. Equipment Sales Co. v. 
Whiting Corp., D.C.N.T., 114 F. 
Supp. 161—Farm Bureau Mut. Auto. 
Ins. Co. V. Smoot, D.C.W.Va., 95 F. 
Supp. 600. 

Aetna Cas. & Sur. Co. v. Brook- 
side Distilling Products Corp., D 

C. Pa., 23 P.R.D. 273—^Krug v. In¬ 
ternational Tel. & Tel. Corp., D.C. 
N.J., 22 F.R.D. 93—Van Erode Mill. 
Co. V. Kravex Mfg. Corp., D.C.N.T., 
21 F.R.D. 246—Temp-Resisto Corp. 
V. Glatt, D.C.N.J., 18 F.R.D. 148— 
National Sur. Corp v. Rollins, D.C. 
Del., 16 F.R.D. 530—Powell v. 
Puller Brush Co., D.C.N.J., 15 F.R. 

D. 239—Baez v. Disabled American 
Veterans Service Foundation, D.C. 
N.T., 13 F.R.D. 330. 

D.C.—Peltier v. Seaton, 244 P.2d 780, 
100 U.S.App.D.C. 332—Schanck v. 
Jones, 229 F.2d 31, 97 U.S.App.D. 
C. 148. 

Conflict 

(1) Where affidavits filed in sup¬ 
port of respective motions for judg¬ 
ment on the record and for summary 
judgment were in conflict as to a par¬ 
ticular matter, a question of fact 
was raised for jury unless point was 
of such a nature that it would not 
affect the result. 

U.S.—Lewis V. Atlas Corp., D.C.N.J., 
63 F.Supp. 217, affirmed, C.C.A., 158 
F.2d 699. 


(2) In bankruptcy trustees’ action 
to set aside mortgage on bankrupt 
corporation’s ships of Honduran reg¬ 
istry, conflicting affidavits of experts 
on Honduran law created sufficient 
uncertainty as to validity of mort¬ 
gage under such law to warrant de¬ 
nial of mortgagee’s motion to dis¬ 
miss, or for summary judgment on, 
plaintiff’s cause of action based on 
failure to record mortgage in New 
Tork under Lien Law thereof, if law 
of Honduras applied. 

U.S.—Murphy v. Bankers Commercial 
Corp., D.C.N.T., Ill F.Supp. 608. 
IVIistake as to release 

Where, in private, civil, anti-trust 
treble-damage action, plaintiff’s an¬ 
swering affidavit on defendants’ mo¬ 
tion for summary judgment was 
susceptible of interpretation that 
plaintiff was contending that there 
was a mutual mistake as to release 
given by plaintiff to defendants, and 
plaintiff’s assertion of mutual mis¬ 
take was not incredible as matter of 
law nor was the issue futile, such is¬ 
sue was sufficient to preclude entry 
of summary judgment. 

U.S.—Michael Rose Productions, Inc. 
V. Loew’s Inc., D.C.N.T., 141 F. 
Supp. 257. 

12. U.S—^Weston v. Noble, D.C. 
Alaska, 19 F.R.D. 416. 

13. U.S.—Farm Bureau Mut, Auto. 
Ins. Co. V. Smoot, D.C.W.Va, 95 P. 
Supp. 600. 

14. U.S.—^U. S. ex rel Ryan v. Brod¬ 
erick, D.C.Kan., 59 F.Supp. 189. 

15. U.S.—Pfeiffer v. Frank, D.C.N. 

T., 19 F.R.D. 15. 

16. U.S.—Kane v. Chrysler Corp., D, 
C.Del., SO F.Supp. 3 60. 

Ameiidment justified 

If, on facts supplied in affidavit, 
an amendment is justified, that 
amendment should not be prevented 
by entry of a final summary judg¬ 
ment on defendant’s rhotion. 

U.S.—Hartmann v. Time, Inc., D.C. 
Pa., 64 F.Supp. 671, vacated in part 
and set aside on other grounds, C, 
C.A., 166 F.2d 127, certiorari de¬ 
nied 68 S.Ct. 1495, 334 U.S. 838, 92 
L.Ed. 1763, 1 A.L.R.2a 370, 
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On the other hand, where the affidavits show that 
there is no genuine issue as to any material fact, 
and that the moving party is entitled to judgment 
as a matter of law, summary judgment may be 
granted.^^ Accordingly, summary judgment may be 
proper where the moving affidavits are unopposed 


and establish that there is no disputed issue necessi¬ 
tating a trial,18 or where the opposing affidavits are 
insufficient to raise an issue.i^ Where affidavits 
controvert unverified averments in the complaint and 
no counter-affidavits are filed, no genuine issues of 
fact, barring summary judgment for defendant are 


17. U S.—Zampos v. U. S. Smelting-, 
Kefining- & Min. Co., C.A.Utah, 206 
F'.2d 171—Glade Mountain Corp. v. 

R. F. C., aA.N.J., 200 F.2d 815— 
Bagby v. U. S., C.A.Mo., 199 P.2d 
233—Fishman v. Teter, G.CA.I11., 
133 F.2d 222—Fisher v. Underwrit¬ 
ers at Lloyd’s, London, C.C.A.Ill., 
131 F.2d 1016—Board of Public In¬ 
struction for Hernando County, 
Fla., V. Heredity, C.C.A.Pla., 119 
F.2d 712, certiorari denied 62 S.Ct. 
109, 314 U.S. 656, 86 L.Ed. 526. 

Sandidg-e v. Rogers, D.C.Ind., 167 
F.Supp. 553—Northern Pac. By. 
Co. V. Associated General Contrac¬ 
tors of N. D., D.C.N.D., 152 F.Supp. 
126—Puente v. President and Fel¬ 
lows of Harvard College, D.C.Hass., 
149 F.Supp. 33, affirmed, C.A., 248 
P.2d 799, certiorari denied 78 S.Ct. 
785, 356 U.S. 947, 2 L.Ed.2d 822, 
rehearing denied 78 S.Ct. 1009, 356 
U.S. 969, 2 L.Ed.2d 1076—U. S. v. 
373.70 Carats of Cut, Polished, 
Rough, and Cleaved Diamonds, D. 

C. N.Y., 148 F.Supp. 618—U. S. v. 
Krasnov, D.C.Pa., 143 F.Supp. 184, 
affirmed 78 S.Ct. 34, 355 U.S. 5, 2 
L.Ed.2d 21, rehearing denied 78 

S. Ct. 328, 355 U.S. 908, 2 L.Ed.2d 
262, affirmed Comfy Mfg. Co. v. U. 
S., 78 S.Ct. 38, 355 U.S. 5, 2 L.Ed 
2d 22, rehearing and modification 
denied 78 S.Ct. 328, 355 U.S. 901, 2 
L.Ed.2d 258 and affirmed Oppen- 
heimer v, U. S,, 78 S.Ct. 38, 355 
U.S. 6, 2 L.Ed.2d 22—Williams v. 
U. S., D.C.N.C., 134 F.Supp. 333— 
Marion County Co-op. Ass’n v. 
Carnation Co., D.C.Ark., 114 F.Supp 
58, affirmed, C.A., 214 F,2d 557— 
Bayuk Cigars v. Moshassuck 
Transp. Co., D.C.N.T., 105 F.Supp. 
511—^Hartmann v. Time, Inc., D.C. 
Pa., 64 F.Supp. 671, vacated in 
part and set aside on other 
grounds, C.C.A., 166 F.2d 127, cer¬ 
tiorari denied 68 S.Ct. 1495, 334 
U.S. 838, 92 L.Ed. 1763, 1 A.L.R. 
2d 370—^U. S. ex rel. Ryan v. Brod¬ 
erick, D.C.Kan., 59 F.Supp. 189. 

Shahid v. Gulf Power Co., D.C. 
Fla., 23 F.R.D. 245—City Bldg. 
Supply Co. V. Sherman Plastering 
Corp., D.C.N.T., 21 P.R.D. 312. 
D.C.—Gardner v. U. S., 238 F.2d 262, 
99 U.S.App.D.C. 186—Amos v. Pull¬ 
man Co., 236 F.2d 666, 98 U.S.App i 

D. C. 371, certiorari denied 77 S.Ct. 
64, 352 U.S. 847, 1 L.Ed.2d 67. 

Directed verdict 

If testimony presented by affida¬ 
vits is such that a directed verdict 
would have to be granted, court is 
justified in granting summary judg¬ 


ment unless affirmative testimony is 
offered to discredit the testimony. 
U.S.—Byrnes v. Mutual Life Ins. Co 
of N. Y., C.A.Ari 2 ., 217 F.2d 497, 
certiorari denied 75 S.Ct. 532, 348 
U.S. 971, 99 L.Ed. 756. 

Narrowing of issues 

In action by landowners to recov¬ 
er for flooding of portion of their 
land allegedly due to acts of de¬ 
fendant power and light company in 
operation of upstream dam and pow¬ 
er plant, action of trial court in nar¬ 
rowing issues, on defendant’s motion 
for summary judgment to question 
whether there had been abuse of 
easement authorizing power company 
to flood such land, which had been 
executed by plaintiffs’ predecessors in 
interest, was not erroneous, where 
easenaent had been established by un¬ 
controverted affidavits and pleadings. 
U.S.—GrifCeth v. Utah Power & Light 
Co., C.A.Idaho, 226 P.2d 661. 

18. U.S.—Schaffer v. U. S., C.A.Ohio, 
232 F.2d 632—Surkin v. Charteris 
C.A,Fla., 197 F.2d 77. 

Proof of publication 
Fact that defendant’s affidavits in 
support of motion for summary judg¬ 
ment on ground that libel action was 
barred by limitations did not contain 
proof of publication, in legal sense, 
beyond limitation period, did not re¬ 
quire denial of motion, where rec¬ 
ord required conclusion that a great 
number of magazines containing the 
allegedly defamatory material were 
read by persons not privileged, there¬ 
by constituting publication, more 
than a year before action was filed. 
U.S.—^Hartmann v. Time, Inc,, C.C. 
A.Pa., 166 F.2d 127, 1 A.L.R.2d 370, 
certiorari denied 68 S.Ct. 1495, 334 

U. S. 838, 92 L.Bd. 1763. 

19. U.S.—Atlas Assur. Co. v. Stand¬ 
ard Brick & Tile Corp., C.A.Ind., 
264 F.2d 440—U. S. for Use of Kol- 
ton V. Halpern, C.A.N J., 260 F.2d 
590—'Bruce Const. Corp. v. U. S. 
for Use of Westinghouse Elec. Sup¬ 
ply Co., C.A.Pla., 242 F.2d 873— 
River Plate and Brazil Conferences 

V, Pressed Steel Car Co., C.A.N.T., 
227 P.2d 60—Thomas v. Mutual 
Ben. Health & Acc. Ass’n, C.A.N. 
Y., 220 F.2d 17—Glade Mountain 
Corp. V. R. F. C., C.A.N.J., 200 F.2d 
815—Crisler v. Illinois Cent. R. Co., 
C.A.M1SS., 196 F.2d 941. 

Purr V. Societa Italiana Trans¬ 
port! Marittimi, Genoa, Italy, D 
C.N.T., 162 F.Supp. 645'—Furgiele 
V. Disabled ALm. Veterans Service 
Foundation, D.C.N.T., 116 F.Supp. 
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375—Nutrena Mills, Inc. v. Greer, 
D.C.Mo., 114 F.Supp. 156—Wier v. 
Texas Co., D.C.La, 79 F.Supp. 299, 
affirmed, C.A., 180 F.2d 465. 

Abel V. Morey Machinery Co., D. 
C.N.Y., 10 F.R.D. 187. 

Curtis V. U. S., Ct.Cl., 168 F.Supp. 
213. 

Affidavit of attorney 
On plaintiff’s motion for summary 
judgment, defendant’s attorney's op¬ 
posing affidavit, stating some facts, 
but not disputing allegations of com¬ 
plaint except by inference, was un¬ 
available to bolster denial of such 
allegations in defendant’s answer. 
U.S.—Bishop V. Shaughnessy, D.C.N. 

T., 119 F.Supp. 62. 

Praud 

In action against railroad by em¬ 
ployee for injuries where railroad 
moved for summary judgment on ba¬ 
sis of general release, allegation of 
affidavit in opposition thereto, to ef¬ 
fect that claim agent had induced 
execution of release by promise that 
employee would be given lifetime job 
by railroad, did not, without more, 
make out a case of fraud. 

U.S.—Camerlin v. New York Cent. B. 

Co., C.A.Mass., 199 F.2d 698. 
Inadmissible evidence 

Where defendant was given ample 
opportunity to bolster its affidavits 
in opposition to government's motion 
for summary judgment in its action 
to recover subsidy payments, but de¬ 
fendant expressly adopted prior affi¬ 
davit containing inadmissible evi¬ 
dence without attempting either to 
obtain an affidavit meeting require¬ 
ments of Rule of Civil Procedure, or 
to obtain continuance in which to ob¬ 
tain depositions or other affidavits 
not then available, court properly 
concluded that there was no evidence 
available to support defendant’s con¬ 
tention that claim had been settled 
and properly granted summary judg¬ 
ment for government. 

U.S.—Alger v. U. S., C.A.Tex., 2B2 
F.2d 519. 

KTo probative value 

Where affidavits submitted by 
plaintiffs in resistance to motion for 
summary judgment did not disclose a 
single material fact in support of 
plaintiffs' cause of action and did not 
controvert by any facts therein the 
facts contained in defendant’s affi¬ 
davits, plaintiffs’ affidavits had no 
probative value. 

U.S.—^Dulansky v. lowa-Illinois Gas 
& Elec, Co., D.C.Iowa, 10 F.R.D, 
566. 
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created within the meaning of Rule 56 of the Federal 
Rules and where counter-affidavits in opposition 
to a motion for summary judgment merely deny 
the truth of facts set forth in the affidavits of the 
moving party and demand the right to cross- 
examine, a question of fact is not presented to pre¬ 
vent entering of summary judgment for the moving 
party.The purpose of the Rule on summary 
judgment is not accomplished by merely reasserting 
in affidavit form a defense already set up in the 
answer, and an assertion amounting only to denial 
of the statutory situation which creates the right of 
action does not, unless admitted, lessen the issues in¬ 
volved so as to warrant summary judgment .22 

An affidavit of the party opposing summary judg¬ 
ment which merely suggests that a trial on the merits 
might develop facts from which the court might 
reach a particular conclusion does not raise a 
genuine issue of fact or indicate the existence of a 
substantial controversy ;23 and assertion by a party 
in his affidavits that at the trial he might produce 
further evidence does not preclude granting of sum¬ 
mary judgment on motion of the other party.^^ 

Defendant cannot successfully oppose plaintiff’s 
motion for summary judgment by asserting by his 
attorney’s affidavit his right and need for cross- 
examination of plaintiff’s witnesses on trial and cred¬ 
ibility tests of witnesses of plaintiff on trial to de¬ 
velop his evidence to defeat plaintiff’s complaint un¬ 
der the issues of the case, in the absence of showing 
that defendant had made a good faith earnest effort 
to present competent evidence of the facts, deposi¬ 


tions, and exhibits in his possession or available to 
him by appropriate procedure and discovery action 
or reasonable investigation.25 The failure of plain¬ 
tiff, against whom summary judgment was entered, 
to make use of discovery procedure was destructive 
of his contention that he had not a sufficient op¬ 
portunity to test the veracity of facts stated in the 
supporting affidavits.26 The sufficiency of affidavits 
to establish particular issues has been adjudicated.27 
Charges that individuals not shown to be officers or 
employees of a corporate defendant who executed 
supporting affidavits were prejudiced, and attacks on 
the affidavits of officers and employees, do not serve 
to destroy or dispute the evidence of those persons, 
in the absence of countervailing evidence by plain- 
tiff.28 

§ 1199. Depositions 

The court may, on a motion for summary Judgment, 
permit affidavits to be supplemented or opposed by 
depositions, and it may consider extrinsic facts shown 
by depositions in determining whether there is or is not 
a genuine issue as to any material fact and whether the 
motion should be granted. 

Under the terms of the Federal Rule relating to 
summary judgments, the court may, on a motion for 
summary judgment, permit affidavits to be supple¬ 
mented or opposed by depositions.29 Accordingly, 
on such a motion the court may resort to and con¬ 
sider extrinsic facts shown by depositions in deter¬ 
mining whether there is or is not a genuine issue 
as to any material fact and whether the motion 
should be granted .20 According to some authority, 


20 . XJ.S.—Geller v. Transamerica 
Corporation, D.C.DeL, 53 F.Supp. 
625, affirmed, C.C.A., 151 F.2d 534. 

21. U.S.—Curtis V. U. S., Ct.Cl., 168 
F.Supp. 213. 

22. XJ.S.—Belangrer v. Hopeman 
Bros., D.C.Me., 6 F.R.D. 459. 

23. XJ.S.—Enterprise Ry. Equipment 
Co. V. XJ. S., Ct.Cl., 161 F.Supp. 590. 

24. XJ.S.—^Appolonio v. Baxter, C.A. 
Tenn., 217 P.2d 267. 

25. XJ.S.—Sarkes Tarzian, Inc. v. XJ. 
S., D.C.Ind., 140 F.Supp. 863, re¬ 
versed on other grounds, C.A., 240 
P.2d 467. 

26. XJ.S.—Schneider v. McKesson & 
Robbins, Inc., C.A.N.Y., 254 F.2d 
827. 

27. XJ.S.—XJ. S. V. Hinman Farms 
Products, Inc., D.C.lsr.T., 166 F. 
Supp. 607—Lane v. Singer Sewing 
Mach. Co., D.C.Mo., 122 F.Supp. 694 
—Marion County Co-op. Ass'n v. 
Carnation Co., D.C.Ark., 114 F.Supp. 
68, affirmed, C.A., 214 P.2d 657. 

Shahid v. Gulf Power Co., D.C. 
Fla., 23 F.R.D. 245—City Bldg. Sup¬ 


ply Co. V. Sherman Plastering 
Corp., r),C.N.Y.. 21 F.R.D. 312— 
Peckham v. Ronrico Corp., D.C. 
Puerto Rico, 7 F.R.D. 324, vacated 
on other grounds, C.A., 171 P.2d 
653. 

Validity of releases 

Plaintiff’s affidavit, which was of¬ 
fered in opposition to grant of partial 
summary judgment dismissing plain¬ 
tiff’s claims accruing prior to date of 
certain releases, and which alleged 
that the releases were signed under 
duress, but which did not give details 
of such alleged duress, did not raise 
genuine issue of fact concerning va¬ 
lidity of the releases. 

XJ.S.—Combined Bronx Amusements 
V. Warner Bros. Pictures, D.C.N.Y., 
132 F.Supp. 921. 

28. XJ.S.—^Hemler v. XJnion Produc¬ 
ing Co., D.C.La., 40 F.Supp, 824, 
modified on other grounds, C.C.A., 
134 F.2d 436. 

29. Federal Rules of Civil Proce¬ 
dure, Rule 66 (e), 28 XJ.S.C.A. 

30. U.S.—Shotwell v. XJ. S., D.C. 
Wash., 163 F.Supp. 907—Gillum v. 
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Skelly Oil Co., D.C.Mo., 149 F.Supp. 
688—^XJ. S. V. Taylor, D.C.Pa., 144 
F.Supp. 15—Smith, Kline & French 
Laboratories v. Midwest Chemical 
Development Corp., D.C.Ohio, 96 F. 
Supp. 797—Russell v. Barnes Foun¬ 
dation, D.C.Pa., 50 F.Supp. 174, ap¬ 
peal dismissed, C.C.A., 136 F.2d 
654. 

Hahn v. Bucyrus-Erie Co., D.C. 
Pa., 8 F.R.D. 316. 

D.C.—^Deming v. Turner, D.C., 63 F. 
Supp. 220. 

Rescission 

Where oral rescission of realty 
purchase contract could be spelled 
out of defendant’s deposition, filed 
by plaintiff in support of plaintiff's 
motion for summary judgment for 
specific performance of the purchase 
contract, such rescission must be as¬ 
sumed for purposes of the motion. 
XJ.S.—Plank v. Schifter, D.CPa., 85 
F.Supp. 397. 

Statement held binding 

Clear, intelligent, unequivocal 
statements of fact, unfavorable to his 
position taken in his pleading, made 



1199 FEDERAL CIVIL PROCEDURE 


however, the court has no authority to try factual 
issues summarily before trial on affidavits, as dis¬ 
cussed supra § 1194, and on depositions of witness¬ 
es.A deposition must be based on personal knowl¬ 
edge rather than hearsay but where plaintiff’s 
deposition on motion for summary judgment dis¬ 
closed that material parts were statements of per¬ 
sonal knowledge or lack of any knowledge, the re¬ 
quirement of Rule 56 (e) that affidavits be made 
on personal knowledge was met, even though the 
jurat did not state that the facts stated were on per¬ 
sonal knowledge.S^ A brief allegedly reproducing a 
deposition of a witness is not admissible for consid¬ 
eration on a motion for summary judgment 

Depositions offered in support of a motion for 
summary judgment should be carefully scrutinized, 
and every favorable, reasonable inference from facts 
contained in depositions should be given to the op¬ 
ponent of the motion.36 Where the depositions, as 
well as affidavits and other evidence, do not disclose 
or point to any material conflict, and are not refuted. 


35B C. J. S. 

the grant of summary judgment is properbut 
where the depositions, as well as the other evidence, 
raise an issue of fact, or fail to establish the non¬ 
existence of such an issue, summary judgment 

should be denied.^S 

Summary judgment procedure does not permit 
weighing of the testimony of witnesses taken on 
deposition by the parties.If credibility, including 
that of defendant, is crucial, summary judgment 
based on depositions becomes improper and a trial 
indispensable, notwithstanding plaintiff in the matter 
presented by his affidavits, has offered nothing to dis¬ 
credit the honesty of defendant.^® So long as the 
deposition of a party does not constitute a demon¬ 
stration of the invalidity of plaintiff’s claim, the 
mere inadequacy of the deposition to establish the 
claim has no persuasiveness in ruling on a motion 
for summary judgment since there is no burden on 
plaintiff to establish his case in a pre-trial deposi- 
tion."^! 


under oath during taking of a deposi¬ 
tion hy a party to action in full pos¬ 
session of his mental faculties, 
should be considered as conclusively 
established and binding on such par¬ 
ty in absence of offer of explanation 
or modification, or of showing of mis¬ 
take or improvidence, and such con¬ 
sequence should be attributed to such 
statements for purpose of ruling on 
a motion for summary judgment. 
U.S.—Southern Rendering Co. v. 
Standard Rendering Co., D.C.Ark., 
112 F.Supp. 103. 
trncertified transcript 

In deciding motion for summary 
judgment in declaratory judgment 
action involving patent validity, 
court used uncertified transcript of 
defendant’s examination before trial 
in connection with other documents 
submitted, in absence of motion to 
suppress deposition. 

U.S.—Jno. T. McCoy, Inc,, v. Schus¬ 
ter, D.C.N.T., 44 F.Supp. 499. 

31. U.S.—Zig Zag Spring Co. v. Com¬ 
fort Spring Corp., D.C.K.J., 89 F. 
Supp. 410. 

32. U.S.—Standard Rolling Mills v. 
ISTational Mineral Co., D.C.]Sr.T., 2 
F.R.D. 236. 

33. U.S.—Lawson v. American Mo¬ 
torists Ins. Corp., C.A.Tex., 217 F. 
2d 724. 

34. U.S.—^American Securit Co. v. 
Hamilton Glass Co., C.A.Ind., 204 
F.2d 889. 

35. U.S.—Zampos v. U. S. Smelting, 
Refining & Min. Co., C.A.Utah, 206 
F.2d 171. 

36- U.S-—^Admiral Theatre Corp. v. 
Paramount Film Distributing Corp., 
D.C.Neb.. 140 F.Supp. 686. 


37. US.—Atlas Assur. Co. v. Stand¬ 
ard Brick & Tile Corp., C.A.Ind., 
264 F.2d 440—Chambers & Co. v. 
Equitable Life Assur. Soc. of the U. 
S., C.A.Ga., 224 F.2d 338—Radio 
City Music Hall Corporation v. U. 
S., C.C.A.lsr.Y., 135 F.2d 715. 

Gummed Tapes (PTT) Limited 
V. Miller, D.C.Pa., 155 F.Supp. 267 
—Marion County Co-op. Ass'n v. 
Carnation Co., D C.Ark., 114 F.Supp. 
58, affirmed, C.A., 214 F.2d 557. 

Shahid v. Gulf Power Co., D.C. 
Fla., 23 F.R.D. 245. 

D.C.—Fortier v. Hobby, 262 F.2d 924, 
105 U.S.App.D.C. 6—^Kennedy v. 
Hill, 262 F.2d 26, 104 U.S.App.D.C. 
314—^Jeffress v. "Weitzman, 221 F. 
2d 542, 95 U.S.App.D.C. 261—Feld¬ 
man V. Miller, 220 F.2d 826, 95 U.S. 
App.D.C. 146. 

Tuller V. Koninklijke Luchtvaart 
Maatschappij N.V., D.C., 172 P. 
Supp. 709. 

38. U.S.—Cameron v. Vancouver 
Plywood Corp., C.A Or., 266 P.2d 
535—Realty Inv. Co. v. Armco 
Steel Corp., C.A.Mo., 255 P.2d 323— 
Cox V. American Fidelity & Cas. 
Co., C.A.Or., 249 F.2d 616. 

Bittner v. American-Marietta Co., 
D.C.I11., 162 F.Supp. 486—Delta 

Theaters, Inc. v. Paramount Pic¬ 
tures, Inc., D.C.La., 168 F.Supp. 644, 
appeal dismissed, C.A., 259 P.2d 
563—^Welch v. Amalgamated Sugar 
Co., D.C.Idaho, 154 F.Supp. 3—^Hart- 
sell V. Hickman, D.C.Ark., 148 F. 
Supp. 782—Burns v. Jaffe, D.C.Ill., 
148 F.Supp. 175—United Am. Life 
Ins. Co., V. Rebarchek, D.C.Colo., 
134 F.Supp. 564—^Kissick Const. Co. 
V. First Hat. Bank of Wahoo, D.C. 
Neb., 46 F.Supp. 869. 
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Tagtmeier v. Smith, D.C Pa., 23 
P.R.D. 32—Krug v. International 
Tel. & Tel. Corp., D.C.H.J., 22 F.R. 
D. 93—Canning v. Star Pub. Co., 
D.C.Del., 19 F.R.D. 281. 

DC.—Libby v. L J. Corp., 247 F.2d 
78, 101 U.S.App.D.C. 87. 

Cary v. U. S. Hoffman Machinery 
Corp., D.C., 148 F Supp. 748. 
Complex contract 

Where terms of the oral contract 
sued on are complex and involved, de¬ 
fendant's motion for summary judg¬ 
ment based on plaintiff’s deposition 
will be denied notwithstanding the 
introduction of depositions is some¬ 
times proper on motion for summary 
judgment, since in such case matter 
should be tried in its entirety and not 
merely on questions and answers 
which have been highlighted by de¬ 
fendant’s counsel, and pleadings and 
inherent nature of suit make it ap¬ 
parent that genuine and material is¬ 
sues of fact are in controversy. 

U.S.—Tagtmeier v. Smith, D.C.Pa., 23 
F.R.D. 32. 

39. U.S.—^American Securit Co. v. 
Hamilton Glass Co., C.AInd., 254 
F.2d 889. 

Acceptance in part 

On motion for summary judgment, 
there cannot be an evaluation of the 
testimony of each deponent with a 
resulting acceptance or rejection of 
only parts of his testimony. 

D.C.—^Hill V. Bellevue Gardens 11, 
Inc., D.C., 169 F.Supp. 871. 

40. U.S.—^Arnstein v. Porter, C.C.A. 
N.T., 154 P.2d 464. 

41. U.S.—William Goldman Thea¬ 
tres, Inc. V. Twentieth-Century Pox 
Film Corp., D.C.Pa., 151 F.Supp. 
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§ 1200. Documents, Papers, and Exhibits 

On a motion fop summary judgment, the court may 
consider exhibits and other papers that have been identi¬ 
fied by affidavit or otherwise made admissible In evi¬ 
dence. Where written documents are relied on in sup¬ 
port of a motion for summary judgment, they must be 
exhibited in full, and sworn or certified copies of all 
papers or parts thereof referred to in an affidavit must 
be attached thereto or served therewith. 

In considering a motion for summary judgment, 
the court is entitled to consider exhibits and other 
papers that have been identified by affidavit or oth¬ 
erwise made admissible in evidence.'^^ The only 
papers that may be considered on a motion for sum¬ 
mary judgment are affidavits made on personal 
knowledge and papers that would constitute evidence 
which would be admissible at a trial.^s it has been 
held that letters as such are not proper, but either 
the affidavits or depositions of the parties who wrote 
the letters should be submitted.'^^ Where written 
documents are relied on in support of a motion for 
summary judgment, they must be exhibited in full. 


and statements of the substance of written instru¬ 
ments or of affiant’s interpretation of them or of 
mere conclusions of law or restatement of allega¬ 
tions of pleading are not sufficients^ Under the 
terms of Rule 56 (e), sworn or certified copies of all 
papers or parts thereof referred to in an affidavit 
must be attached thereto or served therewith.s^ 
This requirement may, like other rules of evidence, 
be waived.Notwithstanding this Rule, an entry of 
judgment will not be deferred where papers really 
material to the motion for summary judgment and 
determinative of it are properly verified and in 
proper form.ss The Rule refers only to documents 
the contents of which are materially at issue, at 
least where no objection to the use of such docu¬ 
ments in connection with a motion for summary 
judgment has been made.ss Where plaintiff’s mo¬ 
tion for summary judgment is supported by an affi¬ 
davit to which is annexed a purported copy of a 
written agreement, and defendant does not file an 


840—Southern Rendering Co. v 
Standard Rendering Co., D.C.Ark., 
112 F.Supp, 103. 

42. TJ.S —Fagan v. Pennsylvania R. 
Co., D.C.Pa., 173 F.Supp. 465— 
Pollack V. City of Newark, N. J., 
D.C.N.J., 147 F.Supp. 35, affirmed, 
C.A., 248 F,2d 543, certiorari de¬ 
nied 78 S.Ct. 554, 355 U.S. 964, 2 
L.Ed.2d 539, 

DocTunents on file 

On motion for summary judgment, 
court would consider documents on 
file, as well as pleadings, in deter¬ 
mining whether there existed a gen¬ 
uine dispute as to any material fact. 
U.S,—Corn v. United Am. Life Ins. 

Co., D.C.Colo,, 104 F.Supp. 612. 
Privilege 

Where documents had been pre¬ 
sented to grand jury without objec¬ 
tion being made on ground that they 
were privileged communications be¬ 
tween attorney and client, such ob¬ 
jection could not be successfully in¬ 
terposed to such documents when 
used to support motion for summary 
judgment in anti-trust action, 

U.S.—^U. S. V. Krasnov, D.C Pa., 143 
F.Supp. 184, affirmed 78 S.Ct. 34, 
355 U.S. 5, 2 LEd.2d 21, rehearing 
denied 78 S.Ct. 328, 355 U.S. 908, 2 
L.Ed.2d 262, affirmed Comfy Mfg. 
Co. V. U. S., 78 S.Ct. 38, 355 U.S. 5, 
2 L.Ed.2d 22, rehearing and modifi¬ 
cation denied 78 S.Ct. 328, 355 U.S, 
901, 2 L.Ed.2d 258 and affirmed Op- 
penheimer v. U. S., 78 S.Ct. 38, 355 
U.S. 5, 2 L.Ed.2d 22. 

Transcript 

In action to review decision of 
Railroad Retirement Board that 
plaintiff was not eligible to receive a 
full annuity, transcript accompanying 
plaintiff's motion for summary judg¬ 


ment was objectionable to the extent 
that it covered matters arising after 
rendition of the decision. 

U.S.—^Watts V. Railroad Retirement 
Board, D.C.La., 56 F.Supp. 840, af¬ 
firmed, C.C.A.. 150 F.2d 113. 

Check and voucher 

In action for commissions earned 
by plaintiff on sales of merchandise 
on behalf of defendant, in absence of 
any evidence, defendant's check to 
plaintiff and accompanying voucher 
stood as exponents of facts therein 
set out and the terms and legal ef¬ 
fect thereof were to be determined 
by an inspection thereof. 

U.S.—Carr v. Goodyear Tire & Rub¬ 
ber Co., D.C.Cal., 64 F.Supp. 40. 

43. U.S.—^Bourgeois v. Chase Man¬ 
hattan Bank of N. Y., D.C.N.T., 139 
F.Supp. 266. 

44. U.S.—^Edward B. Marks Music 
Corporation v. Stasny Music Corpo¬ 
ration, D.C.N.T., 1 F.R.D. 720. 

45. U.S.—Sprague v. Vogt, C.C.A. 
Minn., 150 P.2d 795—Walling v. 
Fairmont Creamery Co., C.C.A.Neb., 
139 F,2d 318. 

Deportation proceeding 

In declaratory judgment proceeding 
to determine validity of order af¬ 
firming deportation order, brief sum¬ 
mary of exhibits filed in deportation 
proceeding contained in defendant’s 
memorandum of points and authori¬ 
ties could not be classed among doc¬ 
uments in which extra-pleading mat¬ 
ters may be presented for purposes of 
summary judgment. 

D.C.—Sardo v. McGrath, 196 F.2d 20, 
90 U.S.APP.D.C. 195. 

Copy not disputed 

Where plaintiff seeking to recover 
from testamentary trustees on cer¬ 
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tain instruments did not dispute copy 
of findings and decree in Massachu¬ 
setts state court action appended to 
trustees’ motion for summary judg¬ 
ment on ground that trustees’ liabil¬ 
ity to plaintiff had been adjudicated 
in that action, copy would be treated 
as a true copy for purpose of motion. 
U.S.—Monks V. Hurley, D.C.Mass., 45 
F.Supp. 724. 

46. Policy 

Affidavit, in support of defendants' 
motion for summary judgment, that 
affiant made oath in due form of law 
that matters and facts set out in mo¬ 
tion were true and correct as therein 
stated to the best of affiant’s knowl¬ 
edge and belief, and that attached 
workmen’s compensation policy was 
a true copy of policy referred to in 
plaintiff’s complaint and in defend¬ 
ants’ motion for summary judgment, 
was a sufficient compliance with Fed¬ 
eral Rule. 

U.S,—Mellen v. Hirsch, D.C.Md., 8 F. 
R.D. 248. 

47. U.S.—Lawson v. American Mo¬ 
torists Ins. Corp., C.A.Tex., 217 F, 
2d 724. 

48. U.S.—Lawson v. American Mo¬ 
torists Ins. Corp., supra. 

49. U.S.—Lawson v. American Mo¬ 
torists Ins. Corp., supra. 

Insurance policy 

Where construction of policy and 
riders was not an issue necessary to 
be decided in action on insurance pol¬ 
icy, that policy and attached riders 
and extracts from minutes of insured 
corporation were attached to deposi¬ 
tion on motion for summary judg¬ 
ment but not sworn or certified was 
an immaterial irregularity. 

U.S.—Lawson v. American Motorists 
Ins. Corp., supra. 
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affidavit to the contrary, the written agreement may 
be deemed to have been pleaded.^ 

§ 1201. Stipulations 

The court may consider stipulations of the parties 
3n determining whether to grant a motion for summary 
judgment. 

Stipulations of the parties will be considered by 
the court in determining whether to grant a motion 
for summary judgment,and where, in view of such 
a stipulation, there is no controversy of fact to be 
determined by a trial, the court may grant summary 
judgment to the party entitled thereto.^2 The party 


opposing the motion Is given every flavorable rea¬ 
sonable inference from the facts stipulated.^^ 

Notwithstanding a stipulation of facts for the pur¬ 
pose of the motion, the court may not determine the 
motion on the basis of the stipulation if there are 
questions involved which are within the exclusive 
primary jurisdiction of an administrative agency 
that has not ruled on the matter.^'^ Where an 
agreed statement of facts is silent as to matters nec¬ 
essary to determination of the rights of the parties, 
such statement does not present a sufficient basis 
for summary judgment.^S 


b. Hearingj Detef'minationj and Subsequent Proceedings 


§ 1202. In General 

Generally, a hearing is required on a motion for 
summary judgment; the proceeding is in the nature of 
an inquiry to determine whether there is a genuine issue 
of fact, and it does not involve a trial or the determina¬ 
tion of the issues. The court has discretion, in a proper 
case, to refuse to pass on the motion, and it should dis¬ 
miss the case, rather than consider the motion, where 
it has no jurisdiction of the action. 

As a general rule, a hearing is required on a mo¬ 
tion for summary judgment under Federal Rules of 
Civil Procedure, Rule 56, 28 U.S.C.A.^® The court 
may, however, deny oral argument on the motion,®'^ 


and it has been held that the right to a hearing may 
be waived.58 ^ motion by defendant for summary 
judgment is to be granted or denied of its own force, 
and a formal demand by motion of plaintiff for 
denial or striking of defendant’s motion is neither 
required nor appropriate.^^ 

The proceeding on a motion for summary judg¬ 
ment is in the nature of an inquiry to determine 
whether there is a genuine issue of fact, and it does 
not involve a trial or the determination of the is- 
sues.^^ It does not replace the trial, and genuine 


50. U.S—La Salle Co. v. Kane, D.C. 
N.Y., 8 F.R.D. 625. 

51. U.S.—Sartor v. Arkansas Natu¬ 
ral Gas Corporation, La., 64 S.Ct. 
724, 321 U.S. 620, 88 L.Ed. 967, re¬ 
hearing- denied 64 S.Ct. 941, 322 U. 
S. 767, 88 L.Ed. 1593. 

Licznerski v. U. S,, D.C.Pa., 83 
F.Supp. 453. 

52. U.S.—Butler v. Norfolk South¬ 
ern Ry. Co., D.C.N.C., 140 F.Supp. 
601—U. S. V. Ryan, D.C.Minn., 124 
F.Supp. 1. 

Right to summary judgment where 
the facts are admitted or undisput¬ 
ed generally see supra § 1143. 
Jury q.uestio 2 i 

Where the stipulated facts were 
insufRcient to present a jury ques¬ 
tion, defendant's motion for summary 
judgment was properly granted. 

U.S—Rogers v. Great-West Life As- 
sur. Co., C.C.A.Minn., 138 P.2d 474. 

53- U.S.—^Admiral Theatre Corp. v. 
Paramount Film DistriLuting Corp., 
P.C.Neb., 140 F.Supp. 686. 

54. U.S.—Northwestern Auto Parts 
Co. V. Chicago, B. & Q. R. Co., C.A. 
Minn., 240 F.2d 743, certiorari de¬ 
nied 78 S.Ct. 16, 355 U.S. 815, 2 L. 
Ed.2d 32 and 78 S.Ct. 17, three cas¬ 
es, 355 U.S. 815, 2 L.Bd.2d 33. 

55. U.S.—Rosen v. U. S., D.C.N.T., 
126 F.Supp, 13. 


56. U.S.—Brown v. Quinlan, Inc., C. 
C.AJ11., 138 F.2d 228. 

57. U.S.—^Ashland Oil & Refining Co. 
V. Newman, D.C.Ohio, 163 F.Supp. 
506, 

58. Necessity of request 

Where rules of district court re¬ 
quired defendant to request hearing 
on motion for summary judgment, 
she would be held to have waived 
hearing on motion by failure to make 
such request, and hence not to have 
been denied an opportunity to be 
heard. 

U.S.—Bagby v. U. S., C.A.Mo., 199 F. 
2d 233. 

59. U.S.—Welcher v. U. S., D.C.Ark., 
14 P.R.D. 235. 

60. U.S.—Hyslop v, U. S., C.A.Neb., 
261 F.2d 786—^Ross Coal Co. v. Cole, 

C. A.W.Va., 249 P.2d 600—Burgert 
V. Union Pac. R. Co., C.A.Ho., 240 
P.2d 207—^Rubenstein v. Er. Pepper 
Co., C.A.MO., 228 P.2d 528—Caylor 
V. Virden, C.A.Mo., 217 F.2d 739— 
Durasteel Co. v. Great Lakes Steel 
Corp., C.A.MO., 206 F.2d 438—Hurd 
V. Sheffield Steel Corp., C.A.Mo., 181 
P.2d 269—^Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
162 A.L.R. 1130—Cohen v. Eleven 
West 42nd Street, C.C.A.N.Y., 115 
F.2d 531. 

Clayton v. James B. Clow & Sons, 

D. C.IIL, 154 F.Supp. 108 — ^Fremon v. i 
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' W. A. SheafCer Pen Co., E.C.Iowa, 
111 F.Supp. 39, affirmed, C.A., 209 
P.2d 627—State of Arkansas for 
Use and Benefit of Temple v. Cen¬ 
tral Sur. &. Ins. Corp. of Kansas 
City, Mo., D.C.Ark., 102 F.Supp. 
444—^Van Alen v. Aluminum Co. of 
America, D.C.N.T., 43 F.Supp. 833— 
Prudential Ins. Co. of America v. 
Goldstein, D.C.N.Y., 43 F.Supp. 767 
—Securities and Exchange Com¬ 
mission V. Payne, D.C.N.T., 35 P. 
Supp. 873—Byron Jackson Co. v. 
U. S.. D.C.Cal., 35 F.Supp. 665— 
Saunders v. Higgins, D.C.N.T., 29 P. 
Supp. 326. 

Kimble v. Anderson-Tully Co., D. 

C. Ark., 16 F.R.D. 502—U. S. v. Sep- 
pa, D.C.Minn., 12 F.R.D. 251—Cros¬ 
by V. Oliver Corp., D.C.Ohio, 9 F. 

' R.D. 110—^Whiteman v. Federal 
Life Ins. Co., D.C.Mo., 1 P.RD. 95. 
D.C.—Miller v. Miller, 122 F.2d 209, 
74 App.D.C. 216. 

Scrutiny of facts 

A "motion for summary judgment" 
is not a "trial," but it assumes that 
scrutiny of facts will disclose that 
issues presented by pleadings need 
not be tried because they are so pa¬ 
tently insubstantial as not to be gen¬ 
uine issues. 

U.S.—Cohen v. Eleven West 42nd 
Street. C.C.A.N.T., 115 P.2d 531. 

XI, S. ex rel. Ryan v. Broderick, 

D. C.Kan., 69 F.Supp. 189, 
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and disputed questions are not to be decided on the 
paper record of affidavits and depositions in the 
place of the live testimony of witnesses offered in 
open court, and subject to full cross-examination.®^ 
Where a motion for summary judgment is addressed 
to the complaint in its entirety, it does not require 
a determination of whether individual causes of 
action are sufficient as against proper direct attack.®^ 
The court has discretion, in a proper case, to refuse 
to pass on a motion for summary judgment.®^ 
Where both plaintiff and defendant file motions for 
summary judgment, and at the hearing on the mo¬ 
tions the court directs defendant to file his answer, 
which is done, such direction is without prejudice 
to the efficacy or pendency of defendants motion.®^ 

Under Rule 56, the district judge has discretion, 
when affidavits of the person opposing the motion 
for summary judgment are unavailable, to control 
and guide the taking of testimony, the answering of 
interrogatories, and the making of discovery.®® 
Such discretion is improperly exercised in depriving 
plaintiff, who had charged defendant with working 
a fraud on plaintiff over a long period of years, of 
the opportunity of searching defendants mind, 
memory, and conscience, and in proceeding to sum¬ 
mary judgment on defendants motion before giving 
plaintiff opportunity to so search out the truth.®® 


Where plaintiff moved for sumfnary judgment on 
the theory that only questions of law were involved, 
and, although plaintiff was given opportunity to offer 
testimony in support of his case, and although de¬ 
fendant offered a number of exhibits in support of 
his opposition to the prayers of plaintiff, plaintiff 
elected to offer no testimony, the hearing on the 
motion for summary judgment constitutes a final 
hearing of the case.®7 

A motion for a summary judgment should be 
granted when, and only when, all the pertinent facts 
entitling the movant to judgment are undisputed on 
the pleadings,®® or are admitted or clearly estab¬ 
lished,®^ and, if there is a controversy on a factual 
question, judgment should be withheld until proof 
has been made.”^® If the record suggests the pos¬ 
sibility of a genuine issue of fact, the motion should 
be resolved against the moving party.*^^ Also, a 
summary judgment should not be granted on a mo¬ 
tion resting solely on a voluminous record containing 
testimony and other evidence which the parties will 
offer on trial of the action. '^2 

A summary judgment should be denied and the 
issue proceed to trial by jury where the testimony 
as to the facts is by witnesses whose recollections 
are incomplete,^® or where a transcript of the evi- 


Questioning* of counsel 
Defendant's attorney, making state¬ 
ment apparently incompatible with 
material allegation of counterclaim, 
filed less than six weeks before tak¬ 
ing of defendant’s husband’s deposi¬ 
tion showing no good ground support¬ 
ing allegation, will be asked by court 
what good ground existed for allega¬ 
tion. 

U.S—American Auto. Ass’n v. Roth¬ 
man, D.C.N.T., 101 F.Supp. 193. 

61. U.S.—Clayton v. James B. Clow 
& Sons, D.C.Ill., 154 F.Supp. lOS. 

62. U.S.—Crean v. M. Moran Transp. 
Lines, D.C.N.T., 60 F.Supp. 107. 

63. US.—Woods V. Robb, C.A.Tex., 
171 F.2d 539. 

64. U.S.—Johnston-Crews Co. v. U. 
S., D.C.S.C., 38 F.Supp. 644. 

65. U.S.—Loew’s Inc. v. Bays, C-A. 
Miss, 209 F.2d 610, followed in Co¬ 
lumbia Pictures Corp. v. Bays, 209 
F.2d 615, and Warner Bros. Pictures 
Distributing Corp. v. Bays, 209 F.2d 
616, and Universal Film Exchanges, 
Inc. V. Bays, 209 F.2d 616. 

66. U.S.—Loew’s Inc. v. Bays, C.A. 
Miss., 209 F.2d 610, followed in Co¬ 
lumbia Picture Corp. v. Bays, 209 
F.2d 615, and Warner Bros. Pic¬ 
tures Distributing Corp. v. Bays, 
209 F.2d 616, and Universal Film 
Exchanges, Inc. v. Bays, 209 F.2d 
616. 


67. U.S.—W. J. Dinner Transfer Co. 
V. U. S., D.C.Pa., 101 F.Supp, 506, 
affirmed 73 S.Ct. 180, 344 U.S. 883, 
97 L.Ed. 683. 

68. U.S.—C. T. C. Inv. Co. v. London 
& Lancashire Indemnity Co. of 
America, C.C.A.I11., 116 F.2d 741. 

69. U.S.—^American Ins. Co. v. Gen¬ 
tile Bros. Co., C.C.A.Fla., 109 F.2d 
732, certiorari denied 60 S.Ct. 1076, 
310 U.S. 633, 84 L.Ed. 1403—Port 
of Palm Beach Dist, v. Goethals, C. 
C.A.Pla., 104 F.2d 706. 

Bayuk Cigars v. Moshassuck 
Transp, Co., D.C.N.T., 105 F.Supp. 
511—Sadler v. Guardian Life Ins. 
Co. of America, D.C.Fla., 40 F.Supp. 
772—^Wennstrom v. U. S., D.C.N.T., 
37 F.Supp. 519—^Hoffman v. Lamb 
Knit Goods Co., D.C.Mich,, 37 F. 
Supp. 188—Carl Byoir & Associates 
V. Tsune-Chi-Yu, D.C.lSr.Y., 36 F. 
Supp. 963—^Fleming v. Phipps, D.C. 
Md., 35 F.Supp. 627—Seagram-Dis- 
tillers Corporation v. Manos, D.C. 
S.C., 25 F.Supp. 233. 

Sauer v. Law, Union & Rock Ins. 
Co., D.C.Alaska, 17 F.R.D. 430— 
Chemical Foundation v. Universal- 
Cyclops Steel Corporation, D.C.Pa., 
2 F.R.D. 283—^U. S. v. Newbury 
Mfg. Co., D.C.Mass., 1 F.R.D. 718— 
Dairy Engineering Corporation, 
Limited v. De-Raef Corporation, D. 
C.Mo., 1 P.R.D. 679—Thayer v. 
Reindl, D.C.Mich., 1 F.R.D. 528— 
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Shultz V. Manufacturers & Traders 
Trust Co., D.C.N.Y., 1 F.R.D. 451. 

70. U.S.—^Koelker v. Baltimore <fe O. 
R. Co., D.C.Pa., 140 F.Supp. 887. 

La Cotonniere De Moislains v. H 
& B American Mach. Co., D.C.Mass., 
19 F.R.D. €—^Dairy Engineering 
Corporation, Limited v. De-Raef 
Corporation, D.C.Mo., 1 F.R.D. 679. 
Time of conversion 
In action against internal revenue 
officers for conversion of tractor on 
which government claimed a tax lien 
removed to federal court where if the 
conversion took place on July 1, 1948 
as defendants contended, action was 
barred even though Oregon saving 
clause be applied, but if conversion 
took place on July 2 or at any time 
thereafter, plea of statute of limita¬ 
tions was not made out, defendants’ 
motion for summary Judgment should 
be dismissed without prejudice on 
part of defendants to make the con¬ 
tention and affirmatively allege the 
defense of the statute of limitations. 
U.S,—Johnston v. Earle, D.C.Or., 162 
F.Supp. 149. 

71. U.S.—^Johnston v, Earle, supra— 
U. S. V. Landsverk, D.C.Minn., 144 
F.Supp, 708. 

72. U.S.—^Zig Zag Spring Co. v. Com¬ 
fort Spring Corp., D.C.N.J., 89 F. 
Supp. 410. 


73. U.S.—Port of Palm Beach DisL 
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dence at a former trial, proffered by the party op¬ 
posing the motion, apprises the court that there is 
relevant evidence which the party would tender on 
the trial on a fact issue determinative of the litiga¬ 
tion, regardless of any defects in the certification 
and presentation of the transcript.'^^ Where an 
amended complaint was filed showing substantial 
differences between it and the original complaint, 
defendants motion for summary judgment on the 
original complaint and affidavits will be denied with 
liberty to renew the motion if desired.'^^ The court 
cannot act, on a motion for summary judgment, on 
any estimate of the mathematical probability of the 
merit or lack of merit in an individual paragraph of 
a complaint. 

On the other hand, if it appears that only one 
verdict can be rendered, it is the duty of the court 
to enter judgment in accordance with the showing 
made,'^'^ and the court will award summary judgment 
pursuant to the motion where Rule 56 is otherwise 
complied with by both parties, and no request is made 
for any further delay of the motion or for the filing 
of any additional affidavits or depositions.'^^ So, 
where a party wholly failed to meet his opponent's 
motion for summary judgment and failed to indicate 
any fact that could be presented to a court or jury 
if the motion were denied, and the moving party 
sustained his burden of proving that no material 
question concerning liability existed, the motion 
is required to be granted.'^^ On a proper showing 
that there is no genuine issue to be tried, a judge 


may grant a motion for summary judgment wholly 
irrespective of the terms of a pre-trial order specify¬ 
ing a number of issues which remained after the 
discussion at the pre-trial conference had eliminated 
others.SO A motion for summary judgment may be 
granted conditional on a proper explanation of a 
minor discrepancy between plaintiff’s pleading and 
his moving papers. 

Where the court has no jurisdiction of an action 
it should grant a motion to dismiss and omit to pass 
on a motion for summary judgment.^2 Accordingly, 
if the pleadings and affidavits show that the action 
does not really and substantially involve any dispute 
or controversy properly within the jurisdiction of the 
court, it should dismiss the action for want of juris- 
diction.ss The dismissal of an intervening petition 
renders moot the question raised by defendant’s mo¬ 
tion for summary judgment as to whether the claim 
of the intervener is barred by the statute of limita¬ 
tions. 

§ 1203. Necessity for Clear Case 

A motion for summary judgment may be granted 
only in very clear cases, where the moving party is enti¬ 
tled to its allowance beyond all doubt; and granting of 
the motion is not proper where there is the slightest 
doubt as to the facts. 

As a general rule, a motion for summary judgment 
may be granted only in very clear cases, where 
the moving party is entitled to its allowance beyond 
all doubt.ss Doubts are to be resolved against the 


V. Goethals, C.C.A.Fla., 104 P.2d 
706. 

74. U.S.—^Whitaker v. Coleman, C.C. 
A.Ala., 115 F2d 305. 

75. U.S.—Park-In Theatres v. Par- 
amount-Richards Theatres, D.C. 
DeL, 9 P.R.P. 267. 

76. D.C.—Hill V. Bellevue Gardens 
II, Inc., D.C., 169 F.Supp. 871. 

77. U.S.—Sexton v. American News 
Co., D.C.Pla., 133 P.Supp. 591. 

Signing of pleadings 

Penalty of Federal Rule 11 relat¬ 
ing to signing of pleadings by attor¬ 
ney does not authorize declining to 
adjudicate a subsequent cause on its 
merits by granting defendants’ mo¬ 
tion for summary judgment. 

U.S.—King V. Stuart Motor Co., D.C. 
Ga., 52 F.Supp. 727. 

78. U.S.—Stanolind Oil & Gas Co. v. 
Doyle, D.C.Tex., 38 F.Supp. 893. 

79. U.S.—Clare v. Farrell, D.C. 
Minn., 70 F.Supp. 276. 

BO. U.S. — ^Irving Trust Co. v, U. S., 
C.A.N.T.. 2‘21 F.2d 303, certiorari 
denied 76 S,Ct. 59, 350 U.S. 828, 100 
L.Ed. 740. 


81. U.S.—Herrick v. U. S., D.C.N.Y., 
108 F.Supp. 20. 

82. D.C.—^United Transport Service 
Emp. of America, CIO, ex rel 
Wash, V. National Mediation Bd., 
179 F.2d 446, 85 U.S.App D.C. 352. 

Counterclaim 

Dismissal of counterclaim for lack 
of allegation showing jurisdiction of 
the subject matter rendered plaintiff’s 
motion for summary judgment as to 
counterclaim academic. 

U.S.—Rosenthal v. Fowler, D.C.N.T., 
12 F.R.D. 388, 

83. U.S.—Leaver v. Parker, C.C.A. 
Cal., 121 F.2d 738. 

84. U.S.—Harber v. Kentucky Ridge 
Coal Co., D.aKy., 85 F.Supp. 233, 
affirmed, C.A., 188 F.2d 62, 

85- U.S.—^Kennedy v. Bennett, C.A. 
Iowa, 261 F.2d 20. 

Union Carbide Corp. v. Hicks 
Exp., Inc., D.C.DeL, 162 P.Supp. 612 
—^Kind V. Rogers, 162 F.Supp. 197 
—^National Sur. Corp. v. First Nat. 
Bank in Indiana, D.C.Pa., 106 F. 
Supp. 302—^Drittel v. Friedman, D. 
C.N.T,, 60 F.Supp. 999, affirmed. C. 
C.A., 154 F.2d 653. 
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Mellen v. Hirsch, D.C Md., 8 P.R. 
D. 248—^Whiteman v. Federal Life 
Ins, Co., D.C.Mo., 1 F.R.D. 95. 

86. U.S.—Kennedy v. Bennett, C.A., 
261 P,2d 20—Booth v. Barber 
Transp. Co., C.A.Neb., 256 F.2d 927 
—Realty Inv. Co. v. Armco Steel 
Corp., C.A.Mo., 255 F.2d 323—Sev¬ 
erson V. Fleck, C.A.N.D., 251 F.2d 
920—Northwestern Auto Parts Co. 
V. Chicago, B. & Q. R. Co., C.A. 
Minn., 240 P.2d 743, certiorari de¬ 
nied 78 S.Ct. 16, 355 U.S. 815, 2 L. 
Ed.2a 32 and 78 S.Ct. 17, three 
cases, 355 U.S. 815, 2 LEd.2d 32— 
Mitchell V. Pilgrim Holiness 
Church Corp., C-A.Ind., 210 P.2d 879, 
certiorari denied 74 S.Ct. 867, 347 

U. S. 1013, 98 L.Ed. 1136—Traylor 

V. Black, Sivalls & Bryson, C.A. 
Mo., 189 F.2d 213. 

Tagtmeier v. Smith, D.C.Pa., 167 
F.Supp. 292—^Messing v. Quiltmas- 
ter Corp., D.C.N.J., 159 P.Supp. 181 
—^W. E. Plechaty Co. v. Heckett 
Engineering, Inc., D C.Ohio, 145 F. 
Supp. 805—Sarkes Tarzian, Inc. v. 
U. S., D.C.Ind., 140 F.Supp. 863. re¬ 
versed on other grounds, C.A., 240 
F.2d 467—Long v, Arkansas Foun- 
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movant and against granting of the motion.87 It 
must conclusively be shown that there is no issue 
of fact in the case and that the moving party is 
entitled to judgment as a matter of law,SS particu¬ 
larly where knowledge of the controlling facts is 
almost exclusively in possession of the moving par- 
ty.S9 Accordingly, in order to warrant entry of 
summary judgment for defendant, the facts conced¬ 
ed by plaintiff, or demonstrated beyond reasonable 


question, should show the right of defendant to 
judgment with such clarity as to leave no room for 
controversy, and should show affirmatively that 
plaintiff would not be entitled to recover under any 
discernible circumstances.^^ 

Granting of a motion for summary judgment is 
not proper where the facts in issue are uncertain, 
or where there is the slightest doubt as to the facts. 


dry Co., D.C.Ark., 137 P Supp. 835, 
reversed on other grounds, C.A., 
247 F 2d 366—^Funk v. Peoples Nat¬ 
ural Gas Co., D.C.Pa., 137 F.Supp. 
625—Van Erode Mill. Co. v. Kellogg 
Co., DC Del., 132 F Supp, 330—Du 
Vaul V. Miller, D.C Mo., 114 F.Supp. 
317—Chenault v. Nebraska Farm 
Products, D.C.Neb., 107 F.Supp. 635 
—Plank V. Schifter, D.C.Pa., 85 F. 
Supp. 397—Terminal Shares v. Chi¬ 
cago, B. & Q. R. Co., D C.Mo., 65 
F.Supp. 678. 

Reynolds Pen Co. v. W. A. Sheaf- 
fer Pen Co, D.C.N.Y., 22 F.R.D. 502 
—Mitchell V. RKO Rhode Island 
Corp., D.C.Mass, 22 F.R.D. 232— 
Magee v. Coca-Cola Co., D.C.Ill., 17 
F.R.D. 10, affirmed, C.A, 232 F.2d 
596—T. G. Cooper & Co. v, Brice, 
D.CN.T., 8 F.R.D, 633. 

Iisseutial question 

Motion for summary judgment 
should be sustained only in very 
clear case in which there is no doubt 
concerning answer to some question 
so essential that when it is resolved 
adversely to one of the parties that 
party cannot prevail. 

Xj.s. —^Whiteman v. Federal Life Ins. 
Co., D.C.Mo., 1 F.R.D. 95. 

87. U.S.—Girard v. Gill, C.A.N.C.. 

261 F.2d 695—^Kennedy v. Bennett, 
C.A Iowa, 261 F.2d 20—Booth v. 
Barber Transp. Co., C.A.Neb., 256 
F.2d 927—^Realty Inv. Co. v. Armco 
Steel Corp., C.A Mo., 255 F 2d 323 
—^Warner v. First Nat. Bank of 
Minneapolis, C.A.Minn., 236 F.2d 
853, certiorari denied 77 S.Ct. 226, 
352 XJ.S. 927, 1 L.Ed.2d 162—598 
Cases, Each Containing 24 Cans, 
More or Less, of Tomatoes v. U. S., 
C.A.Ind., 211 F.2d 249—Zampos v. 

U. S. Smelting, Refining & Mm. Co., 

C. A.Utah, 206 F.2d 171—^Dulansky 

V. lowa-Illinois Gas & Elec. Co., C. 
A.Iowa, 191 F.2d 881—Sprague v. 
Vogt, C.C.A.Minn., 150 P.2d 795. 

Tagtmeier v. Smith, D.C.Pa., 167 
F.Supp. 292—Great Northern Ry. 
Co. V. Commodity Credit Corp., D.C. 
Minn., 164 F.Supp. 442—Hardinge 
Co. V. Jones & Laughlin Steel Corp., 

D. C.Pa., 164 F.Supp. 75—National 
Equipment Rental, Limited v. 
Stanley, D.C.N.T., 156 F.Supp. 548 
—^U. S. V. Carpenter, D.C.Pa, 147 
F.Supp. 768, affirmed, C.A., 251 F. 
2d 775, certiorari denied 79 S.Ct. 
29, 358 U.S. 818, 3 L.Ed.2d 60— 


Baker v. Mueller, D.C.Wis., 127 F. 
Supp. 722, affirmed, C.A., 222 F.2d 
180—Short V. J. R. Watkins Co., 
D.C.Minn., 122 F.Supp. 244—Garcia 
V. U. S., 108 F.Supp. 608, 123 Ct. 
Cl, 722—^W. J. Diliner Transfer Co. 
V. U. S., D.C.Pa., 101 FSupp. 506, 
affirmed 73 S.Ct. 180, 344 U.S. 883, 
97 L.Ed. 683—Boro Hall Corp. v. 
General Motors Corp., D.C.N.Y., 68 
F.Supp. 589, motion dismissed 6 F. 
R.D. 539, affirmed in part and re¬ 
versed in part on other grounds, 
C.C.A., 164 F.2d 770—Gonzales v. 
Tuttman, D.C.N.Y., 59 FSupp. 858. 

Jamison v. Pennsylvania Salt 
Mfg. Co.. D.C.Pa., 22 F.R.D. 238— 
U. S. for Use and Benefit of J. A. 
Edwards & Co. v. Thompson Const. 
Corp., D.C.N.Y., 22 F.R.D. 100— 

Van Erode Mill. Co. v. Kravex Mfg. 
Corp., D.C.N.Y., 21 F.R.D. 246— 
Kimble v. Anderson-Tully Co., D. 
C.Ark., 16 P.R.D. 502—Andrews v. 
Hemzman, D.C Neb., 9 F.RD. 7. 

88. U.S.—Ford v. Luria Steel & 
Trading Corp., C.A.Neb., 192 F.2d 
880. 

Struthers v. Robertson Lumber 
Co., D.C.Minn., 173 F.Supp. 204— 
Miller Bros, Hat Co. v. Adam Man¬ 
agement Corp., D.C.N.Y., 170 F. 

Supp. 510—^Fremon v. W. A. Sheaf- 
fer Pen Co., D.C.Iowa, 111 F.Supp. 
39, affirmed, C.A., 209 F.2d 627. 

89. Master and servant relationship 
In action against corporation for 

injuries caused by automobile owned 
and operated by one alleged to be de¬ 
fendant’s servant, nothing less than 
most conclusive showing possible in 
defendant’s depositions that master 
and servant relationship existed be¬ 
tween defendant and such owner and 
operator should be accepted as suf¬ 
ficient on defendant’s motion for 
summary judgment, as knowledge of 
controlling facts on such issue is al¬ 
most exclusively in defendant’s pos¬ 
session. 

U.S.—Hoffman v. Lamb Knit Goods 
Co., D.C.Mich., 37 F.Supp. 188. 

90. U.S.—^Kennedy v. Bennett, C.A. 
Iowa, 261 F.2d 20—^Realty Inv. Co. 
v. Armco Steel Corp., C.A.Mo., 255 
P.2d 323—^Elbow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., C. 
A.Minn., 251 F.2d 633—^Traylor v. 
Black, Sivalls & Bryson, C.A.Mo., 
189 F.2d 213. 


Tagtmeier v. Smith, D.C Pa., 167 
F.Supp. 292—Marion County Co-op. 
Ass’n V. Carnation Co., D.C.Ark., 
114 F.Supp. 58, affirmed, C.A., 214 
P.2d 557—Chenault v. Nebraska 
Farm Products, D.C.Neb., 107 F. 
Supp. 635—Ramsouer v. Midland 
Valley R Co., D.C.Ark., 44 F.Supp 
523, reversed on other grounds, C. 
C.A., 135 F.2d 101—Clair v. Sears 
Roebuck & Co., D.C.Mo., 34 F.Supp. 
559. 

Brewer v. Socony Vacuum Oil 
Co., D.C.Iowa, 11 F.R.D. 550. 
Third-party claim 

Jury should be permitted to de¬ 
termine third-party claim where le¬ 
gal issues exist which might con¬ 
ceivably justify reinstatement of 
judgment were court prone to grant 
summary judgment in favor of such 
third-party defendant. 

U S.—Mayle v. Criss, D.C.Pa., 169 F. 
Supp. 58. 

91. U.S.—Hoffman v. Babbitt Bros. 
Trading Co., C.A.Ariz., 203 F 2d 636. 

U. S. V. Kehoe, D.C.Pa., 4 F.R.D. 
306. 

92. U.S.—Shafer v. Reo Motors, Inc., 
C.A Pa., 205 P.2d 685—^Arnstein v. 
Porter. C.C.A.N.Y., 154 F.2d 464. 

Avery v. Schuman Co., D.C.Cal., 
159 F.Supp. 906—^Armstrong v. 
Avco Mfg. Co., D.C.Del, 137 F.Supp. 
680—Bishop v. Shaughnessy, D.CN. 
Y., 119 F.Supp. 62—Farrand Optical 
Co. V. U. S., D.C.NY, 107 F.Supp. 
93—Steinberg v. Adams, D.C.NY., 
90 F.Supp. 604—Drittel v. Fried¬ 
man, D C.N.Y., 60 F.Supp. 999, af¬ 
firmed. C.CA., 154 F.2d 653. 

Reynolds Pen Co. v, W. A. Sheaf- 
fer Pen Co., 22 F.R.D. 502—U. S. 
for Use and Benefit of J. A. Ed¬ 
wards & Co. V. Thompson Const. 
Corp., D.CN.Y., 22 F.R.D. 100— 
Whitaker v. Graves, D C.N.Y., 18 F. 
R.D. 246—Reliable Mach. Works v. 
Furtex Mach. Corp. of America, D. 
C.N.Y., 11 F.R.D. 525—^American 

Mach. & Metals v. De Bothezat Im¬ 
peller Co., D.C.N.Y., 8 F.RD. 324— 
Peckham v. Ronrico Corp., D C. 
Puerto Rico, 7 F.R.D. 324, vacated 
on other grounds, C.A., 171 F.2d 
653. 

Clear and convincing proof 

Summary judgment may be award¬ 
ed only if the proof is so clear and 
convincing that no material issue of 
fact remains in doubt. 
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It is only where it is perfectly clear that there are words, summary judgment procedure should be 
no triable issues in the case that a summary judg- invoked only when the complete absence of a genuine 
ment is proper and where there is any possibility fact issue appears on the face of the record, and 
that an issue of fact is presented, the opposing party resort to such remedy is futile where there is any 
should have the opportunity to cross-examine doubt.^5 Summary judgment should not be granted 
movant's witnesses, the trier of the facts should unless the truth is clear,96 and any practical doubt 
have the opportunity to evaluate their credibility by with respect to the existence of a germane issue on 
observing their demeanor while they testify, and a material fact should be resolved against the party 
summary judgment should be denied.9^ In other seeking the summary judgment.97 It is especially 


TJ.S.—Forstmann Woolen Co. v. J. 
W. Mays, Inc., D.C.N.Y.. 71 F.Supp. 
459. 

Real aonTbt 

Summary judgment must be denied 
when there is any real doubt as to 
the facts. 

U.S.—Bros, Inc. v. W. E. Grace Mfg. 
Co, CA.Tex., 261 F.2d 428. 

Mitchell V. RKO Rhode Island 
Corp., D.C.Mass., 22 F.B.D. 232. 

Evaluation of evidence 

Where questions raised by plead¬ 
ings, affidavits, and exhibits involved 
genuine issues of material fact, and 
court, in order to decide them at time 
of motion for summary judgment, 
would be compelled to make evalua¬ 
tions of credibility and appraisals of 
evidence, which would leave court 
far from possessing the slightest 
doubt about the material facts, mo¬ 
tion would be denied. 

Xj.s. —^Drews v. Eastern Sausage & 
Provision Co., D.C.N.T., 125 F.Supp 
289. 

93. TJ.S.—Kennedy v. Bennett, C.A. 
Iowa, 261 F.2d 20—^Kirkpatrick v. 
Consolidated Underwriters, C.A.K, 

C. , 227 F.2d 228—Pierce v, Ford Mo¬ 
tor Co., C.A.Va., 190 F.2d 910, cer¬ 
tiorari denied 72 S.Ct. 178, 342 U. 
S. 887, 96 L.Ed. 666. 

Yokem v, Griffith, D.C.N.J., 167 
F.Supp. 120—Glick v. Empire Box 
Corp, D.C.N.Y., 142 F.Supp. 761— 
State of Arkansas for Use and Ben¬ 
efit of Temple v. Central Sur. & 
Ins. Corp. of Kansas City, Mo., 
r).C.Ark., 102 F.Supp. 444—Zig Zag 
Spring Co. v. Comfort Spring Corp , 
B.C-NJ-, 89 F.Supp. 410. 

U. S. for Use and Benefit of J. A. 
Edwards & Co. v. Thompson Const. 
Corp., D.C.N.Y, 22 F.R..D. 100. 

laquiry not desirable 

A motion for sumnoary judgment 
should be granted only where it is 
perfectly clear that no issue of fact 
is involved and inquiry into the facts 
is not desirable to clarify the applica¬ 
tion of the law- 

U s.—Thornell v. Chesapeake & O. 
Ky. Co., U.C.Mich., 166 F.Supp. 61. 

94. U.S, — C. S. Hammond & Co. v. 
International College Globe, Inc., 

D. C.N.Y., 146 F.Supp. 514. 

95. U.S.—Gottlieb v. Isenman, C.A. 
Mass., 215 F.2d 184—Stevens v. 


Howard JD. Johnson Co., C.A.Va-, 
181 F.2d 390. 

Yokem v. Griffith, D.C.N.J., 167 
F.Supp. 120—Miller v. Shell Oil 
Co, D.CN.Y., 161 F.Supp. 373—^Du 
Vaul V. Miller, D.C.Mo., 114 F.Supp. 
317—Cronin v. Peterson Lighterage 

6 Towing Corp., D.C.N.Y., 96 F. 

Supp. 608—^Welsh v. W. J. Dillner 
Transfer Co.. D.C.Pa., 91 F.Supp. 
685—^Zig Zag Spring Co. v. Com¬ 
fort Spring Corp., D.C.N.J., 89 F. 
Supp. 410—^Kam Koon Wan v. B. E. 
Black, Limited, D.C.Hawaii, 75 F. 
Supp. 653. 

Klein V. Lionel Corp., D.C.Del, 
18 F.R.D. 184—Perran v. U. S., D. 
C Puerto Rico, 17 F.R.D. 210—Luna 
Steel & Trading Corp. v. Ford, D.C. 
Neb, 9 P.R.D. 479, affirmed, C.A., 
192 P.2d 880—Jan Products Co. v. 
Mills Bros., D.C.N.Y., 9 F.R.D. 26— 
Newark Evening News Pub. Co. v. 
King Features Syndicate, D.C.N.J., 

7 F.R.D. 645. 

Conclusiveness 

Summary judgments should be 
granted only in cases where it con¬ 
clusively appears from the record 
that there is no genuine issue as to a 
material fact. 

U.S.—Booth V. Barber Transp. Co., C. 
A.Neb., 256 P.2d 927. 

Indefinite foundation 

Summary judgment should not be 
rested on an indefinite factual foun¬ 
dation and the record on which parly 
moves must clearly show that there 
is no genuine issue of material fact. 
U.S,—U. S. V. Beard, D.C.N.Y., 144 F. 
Supp. 732. 

No doubt 

A motion for summary judgment 
should be sustained only where there 
is no doubt as to resolution of a 
question so essential that party 
against whom it is resolved may not 
prevail. 

U.S.—Fishman v. Teter, C.C.A.I11., 133 
F.2d 222. 

96. U.S.—Sartor v. Arkansas Natural 
Gas Corporation, La., 64 S.Ct. 724, 
321 U.S. 620, 88 L.Ed. 967, rehear¬ 
ing denied 64 S.Ct. 941, 322 U.S. 767, 
88 LEd. 1593. 

Kennedy v. Bennett, C.A.Iowa, 
261 F.2d 20—Heyward v. Public 
Housing Administration, C.A.Ga., 
238 F.2d 689—^Koepfle v. Garavag- 
lia, C.A.Mich., 200 P.2d 191—Tray¬ 
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lor V. Black, Sivalls & Bryson, C.A. 
Mo., 189 P.2d 213—^American Ins. 
Co. V. Gentile Bros. Co., C.C A Fla., 
109 F.2d 722, certiorari denied 60 
S.Ct. 1075, 310 U.S. 633, 84 L.Ed. 
1403—Port of Palm Beach Dist. v. 
Goethals, C.C.A.Pla, 104 F.2d 706. 

Armstrong v. Avco Mfg. Co,, D.C. 
Del., 137 F.Supp. 680—^\''an Brode 
Mill. Co. V. Kellogg Co., D.C.Del., 
132 F.Supp. 330—Chenault v. Ne¬ 
braska Farm Products, D C.Neb., 
107 F.Supp. 635—^U. S. ex rel. Ryan 
V. Broderick, D.C.Kan., 59 F.Supp. 
189. 

Where the facts are uncertain and 
require evidence to make them clear, 
a summary judgment should not be 
granted. 

U.S.—Chemical Foundation v. Univer- 
sal-Cyclops Steel Corporation, D.C. 
Pa., 2 F.R.D. 283. 

97. U.S.—Cameron v. Vancouver 

Plywood Corp., CA.Or., 266 F.2d 
535—Girard v. Gill, C.A.N.C., 261 
P.2d 695—^Kennedy v. Bennett, C.A. 
Iowa, 261 F.2d 20—Realty Inv. Co. 
V. Armco Steel Corp., C.A.Mo., 255 
P.2d 323—^Elbow Lake Co-op. Grain 
Co. V. Commodity Credit Corp., G. 
A.Minn., 251 P.2d 633—-Cox v. 
American Fidelity & Cas. Co., C.A. 
Or., 249 F.2d 616—^Heyward v. Pub¬ 
lic Housing Administration, C A. 
Ga., 238 F.2d 689—Lawlor v. Na¬ 
tional Screen Service Corp., C.A. 
Pa., 238 P.2d 59, vacated on other 
grounds 77 S.Ct. 526, 352 U.S. 992, 
1 L.Ed. 2d 640—^Warner v. First 
Nat. Bank of Minneapolis, C.A. 
Minn., 236 P.2d 853, certiorari de¬ 
nied 77 S.Ct. 226, 352 U.S. 927, 1 L. 
Ed 2d 162—Griffeth v. Utah Power 
& Light Co., C.A.Idaho, 226 P.2d 
661—Union Transfer Co. v. Riss & 
Co., C.A.Mo., 218 P.2d 653—Zampos 
V. U. S. Smelting, Refining & Min. 
Co., C.A.Utah, 206 F.2d 171—Tray¬ 
lor V. Black, Sivalls & Bryson, C.A. 
Mo., 189 F.2d 213—^Hazeltine Re¬ 
search V. General Elec. Co, C.A. 
Ill., 183 P.2d 3—Sarnoif v. Ciaglia, 
C.C.A.N.J., 165 F.2d 167—Parmelee 
V. Chicago Eye Shield Co., C.C.A. 
Mo., 157 P.2d 682, 168 A.L R. 1130 
—Hawkins v. Prick-Reid Supply 
Corp., C.C.A.Tex., 154 F.2d 88— 
Sprague v. Vogt, C.C.A.Minn., 150 
P.2d 795—^Walling v. Fairmont 
Creamery Co., C.G^A.Neb., 139 P.2d 
318—Toebelman v. Missouri-Kan- 
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necessary to be cautious in making- a determination 
of the nonexistence of a genuine issue of material 
fact where a jury trial has been demanded.^^ 

§ 1204. Questions to be Decided 

The question to be determined on motion for sum¬ 
mary judgment is whether the pleadings, depositions, 
and admissions on file, together with the affidavits, show 
that except as to the amount of damages there is no 
genuine issue as to any material fact and that the mov¬ 
ing party is entitled to judgment as a matter of law; 
and the court may not weigh the evidence, resolve con¬ 
flicts or ambiguities, or determine questions of credi¬ 
bility of witnesses. 

Generally, the test to be applied in determining 
whether a motion for summary judgment should be 
granted is whether the pleadings, depositions, and 


admissions on file, together with the affidavits, show 
that except as to the amount of damages there is 
no genuine issue as to any material fact and that 
the moving party is entitled to judgment as a matter 
of law.99 In order to entitle one to summary judg¬ 
ment because of lack of substantial issues requiring 
trial it must appear that, under all the established 
facts, the party in whose favor the motion is made 
is entitled to prevail because there is no issue which 
would justify the taking of testimony.^ In this re¬ 
spect, it is the duty of the court, on the hearing 
of the motion, to take the pleadings as a whole to 
see what issues of fact they make and then consider 
the depositions and admissions on file, together with 
the affidavits to see whether any of the issues are 
real and genuine.^ 


sas Pipe Line Co., C.C.A.Del., 130 
F.2d 1016. 

Bratnober v. Illinois Farm Sup¬ 
ply Co., D.C.Minn., 169 F.Supp. 85 
—Tagtmeier v. Smith, D.C.Pa., 167 
F.Supp. 292—Hardinge Co. v. Jones 
& Laugrhlm Steel Corp., D.C.Pa., 164 
F.Supp. 75—^Messing v, Quiltmas- 
ter Corp., D.C.N.J., 159 F.Supp. 181 
—^Abrams v, Baltimore & O. R. Co., 
D.C.Pa., 147 F.Supp. 521—W. E. 
Plechaty Co. v. Heckett Engineer¬ 
ing, Inc., D.C.Ohio, 146 F.Supp. 805 
—U. S. V. Landsverk, D.C.Minn., 144 
F.Supp. 708—Sarkes Tarzian, Inc. 
V. U. S., D.C.Ind., 140 F.Supp. 863, 
reversed on other grounds, C.A., 
240 F.2d 467—^Armstrong v. Avco 
Mfg. Corp., D.C.Del., 137 F.Supp. 
680—Funk v. Peoples Natural Gas 
Co., D.C.Pa., 137 F.Supp. 625—Unit¬ 
ed Am. Life Ins. Co. v. Rebarcheck, 
D.C.Colo., 134 F.Supp. 554—Lewis 
V, Clarence Coal Min. Co., D.C.Pa., 
130 F.Supp. 909—Marion County 
Co-op. Ass’n V. Carnation Co., D.C. 
Ark., 114 F.Supp. 58, afiftrmed C. 
A., 214 F.2d 557—Lincoln Rochester 
Trust Co. V. McGowan, D.C.N.T., 
109 F.Supp. 437—Shafer v. Reo 
Motors, Inc., D.C.Pa., 108 F.Supp. 
659, affirmed, C.A., 205 F.2d 685— 
Garcia v. U. S., 108 F.Supp. 608, 123 
Ct.Cl. 722—Sieb’s Hatcheries, Inc. 
V. Lindley, D.C.Ark., 108 F.Supp. 
415, affirmed C.A., 209 F,2d 674— 
Ludlow Mfg. & Sales Co. v. Tex¬ 
tile Workers Union of America 
(CIO), D.C.Del., 108 F.Supp. 45— 
Chenault v. Nebraska Farm Prod¬ 
ucts, D.C.Neb., 107 F.Supp. 635— 
National Sur. Corp. v. First Nat. 
Bank in Indiana, D.C.Pa., 106 F. 
Supp. 302—Collord v. R. F. C., D. 
C.Pa., 103 F.Supp. 794—U. S. v. 
Haynes School Dist. No. 8, D.C.Ark., 
102 F.Supp. 843—Green Bay Auto 
Distributors v. Willys-Overland 
Motors, D.C.Ohio, 102 F.Supp. 151 
—Columbia Pictures Corp. v. Coom- 
er, D.C.Ky., 99 F.Supp. 481—St. 
Louis Fire & Marine Ins. Co. v. j 


Witney, D.C.Pa., 96 F Supp. 555— 
Jensen v. Macartney, D.C.Minn., 95 
F.Supp. 598—Pickle v. Trimmel, D. 
C.Pa., 93 F.Supp. 823—Welsh v. W. 
J. Dillner Transfer Co., D.C.Pa., 91 
F.Supp. 685—^Hoague-Sprague Corp. 
V. Bird & Son, D.C.Mass., 91 F. 
Supp. 159—^Zig Zag Spring Co. v. 
Comfort Spring Corp., D.C.N.J., 89 
F.Supp. 410—^Plank v. Schifter, D. 

C. Pa., 85 F.Supp. 397—Grimes v. 
New York Life Ins. Co., D.C.Pa., 84 
F.Supp. 989—^Miller v. National 
City Bank of New York, D.C.N.Y., 
69 F.Supp. 187, affirmed, C.A., 166 
P.2d 723—U. S. V. Silliman, D.C.N. 
J., 65 F.Supp, 665—^American Opti¬ 
cal Co. V. New Jersey Optical Co., 

D. C.Mass., 58 F.Supp. 601. 

Jamison v. Pennsylvania Salt 

Mfg. Co., D.C.Pa., 22 F.R.D. 238— 

U. S. for Use and Benefit of J. A. 

Edwards & Co. v. Thompson Const. 
Corp,, D.C.N.Y., 22 F.R D. 100— 

Kimble v. Anderson-Tully Co., D. 

C. Ark., 16 F.R.D. 502—National 
Sur. Corp. v. Rollins, D.C.Del., 16 
F.R.D. 530—^Pennsylvania Grey¬ 
hound Lines v. Amalgamated Ass’n 
of St., Elec. Ry, and Motor Coach 
Emp. of America, Division 1063, 

D. C.Pa., 14 F.RD. 11—^Lane v. 
Greyhound Corp., D.C.Ky., 13 F.R. 
D. 178—U. S. V. Costa, D.C.Pa., 11 
F.R.D. 492—Stuart Inv. Co. v. 
Westinghouse Elec. Corp., D.C.Neb., 
11 F.R.D. 277, appeal dismissed, C. 
A., 192 F.2d 935—^Dulansky v. lowa- 
Illinois Gas & Elec. Co., D.C Iowa, 
10 F.R.D. 566—^Andrews v. Heinz- 
man, D.C.Neb., 9 F.R.D. 7—Thomas 

V. Martin, D.C.Tenn., 8 F.R.D. 638 
—^T. G. Cooper & Co. v. Brice, D.C. 
N.Y., 8 F.R.D. 633—Michel v, Meier, 
D.C.Pa., 8 F.R.D. 464—^Newark Eve¬ 
ning News Pub. Co. v. King Fea¬ 
tures Syndicate, D.C.N.J., 7 F.R.D. 
645—^R. F. C. V. Aquadro, D.C.Pa., 
7 F.R D. 406—Snyder v. Dravo 
Corp., D.C.Pa., 6 F.R.D. 546—Elec¬ 
trical Fittings Corporation v. 
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Thomas & Betts Co., D.C.N J., 3 P. 
R.D. 256. 

D.C.—Vale v. Bonnett, 191 F.2d 334, 
89 U.S.AppD.C. 116—Hunter v. 
Mitchell, 180 P.2d 763, 85 U.S.App. 
D.C. 121—Hoffman v. Partridge, 172 
F.2d 275, 84 U.S.App.D.C. 224— 

Wittlin V. Giacalone, 154 F.2d 20, 81 
U,S.App.D.C. 20. 

98. U.S.—Cameron v. Vancouver 
Plywood Corp., C.A.Or., 266 F.2d 
535. 

99. US.—Collord v. R. F. C, D.C. 
Pa., 103 F.Supp. 794—Tunstall v. 
Brotherhood of Locomotive Fire¬ 
men and Engmemen, Norfolk, Va., 
D.C.Va., 69 F.Supp. 826, affirmed, 
C.C.A., 163 F.2d 289, 172 A.L.R. 
1345, certiorari denied 68 S.Ct. 262, 
332 U.S. 841, 92 L.Ed. 413. 

R. F. C. V. First Nat. Bank of 
Cody, D.C.Wyo., 17 F.R.D. 397— 
Michel V. Meier, D.C.Pa., 8 F.R.D. 
464. 

Effect of motion 

A motion for summary judgment, 
in effect, argues that as a matter of 
law on admitted or established facts, 
moving party is entitled to prevail or 
adversary has no valid claim for re¬ 
lief. 

U.S.—U. S. V. Dollar, D.C.Cal., 100 F. 
Supp. 881, reversed on other 
grounds, C.A., 196 F.2d 551. 

1 . U.S,—Loughman v. Braun, D.CN. 
Y., 43 F.Supp. 315. 

2. U.S.—Cox V. American Fidelity & 
Cas. Co., C.A.Or., 249 F.2d 616— 
Mantin v. Broadcast Music, Inc., C. 
A.Cal., 248 F.2d 530—William J. 
Kelly Co. v. R. F. C., C.A.Mass , 172 
F.2d 865—^Pen-Ken Gas & Oil Cor¬ 
poration V. Warfield Natural Gas 
Co., C.C.A.Ky., 137 F.2d 871, certio¬ 
rari denied 64 S.Ct. 431, 320 U.S. 
800, 88 L.Ed. 483, rehearing denied 
64 S.Ct. 634, 321 US. 803, 88 L.Ed. 
1089—Town of River Junction v. 
Maryland Casualty Co., C.C.A Fla., 
110 F.2d 278, 134 A.L.R. 727, cer¬ 
tiorari denied Maryland Casualty 
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A motion for summary judgment is confined to a 
consideration of facts which are not disputed or the 
dispute of which raises no genuine issue of material 
fact and material issues of fact may not be tried 
and determined by the court on a motion for sum¬ 
mary judgment^ In other words, Rule 56, provid¬ 
ing for summary judgment, gives the court no juris¬ 


diction summarily to try the factual issues in ad¬ 
vance of trial,s and the mere fact that the trial judge 
believes that plaintiff cannot win a law suit before 
a jury does not endow him with authority to take 
the place of the jury and decide contested issues 
of fact.® The court may not weigh the evidence,*^ 


Co. V. Town of River Junction, 60 

S.Ct. 1077, 310 U.S. 634, 84 L.Ed. 
1404. 

Tokem v. Griffith, D.C.N J., 167 
F.Supp. 120—^U. S. V. Oglesby, D.C. 
Ark., 163 F.Supp. 203—Gillum v. 
Skelly Oil Co., D C.Mo, 149 F.Supp. 
588 —Chenault v. Nebraska Farm 
Products, D.C.Neb., 107 F Supp. 635 
—Jensen v. Macartney, D.C.Minn., 
95 F.Supp. 598—Securities and Ex¬ 
change Commission v. Payne, D.C. 
N.T, 35 F.Supp. 873—Byron Jack- 
son Co. V. U. S., 35 F.Supp. 665. 

XJ. S. for Use and Benefit of J. A. 
Edwards & Co. v. Thompson Const. 
Corp., D.C.N.T., 22 F.R.D. 100— 

Kimble v. Anderson-Tully Co , D.C. 
Ark, 16 F.R.D. 502—^Dulansky v. 
lowa-Illinois Gas & Elec. Co., D.C. 
Iowa, 10 F.RD. 566—Griffith v. 
William Penn Broadcasting Co., D. 

C. Pa., 4 F.R.D. 475—Edward B. 
Marks Music Corporation v. Stasny 
Music Corporation, D.C.N.T, 1 F.R. 

D. 720—Shultz V. Manufacturers & 
Traders Trust Co., D C.N.Y., 1 F.R. 
D. 451—Gasifier Mfg. Co. v. Ford 
Motor Co., D.C.Mo., 1 F.R.D. 10, 
appeal dismissed, C.C.A., 116 P.2d 
498. 

D.C.—Christianson v. Gaines, 174 F. 
2d 534, 85 U S.App.D.C. 15—Farley 
V. Abbetmeier, 114 F.2d 569, 72 App. 
DC. 260. 

Conflict 

It is for the court to decide wheth¬ 
er the showing made by affidavits 
and exhibits as against what is of¬ 
fered by the opposing party discloses 
a conflict with respect to material 
facts or the absence of such conflict. 
U.S.—Hemler v. Union Producing Co., 
D.C.La., 40 F.Supp. 824. 

Particular matters raised, or deter¬ 
mined 

(1) In general. 

U.S.—Madeirense Do Brasil S/A v. 
Stulman-Emrick Lumber Co., C.C. 
ANY., 147 F.2d 399, certiorari de¬ 
nied 65 S.Ct. 1201, 325 U.S. 861, 89 
L.Ed. 1982—York v. Guaranty 
Trust Co. of New York, C.C.A.N.Y., 
143 F.2d 503, reversed on other 
grounds 65 S.Ct. 1464, 326 U.S. 99, 
89 L.Ed. 2079, 160 A.L.R. 1231, re¬ 
hearing denied 66 S.Ct. 7, 326 U.S, 
806, 90 L.Ed. 491, 

(2) In suit for accounting based on 
fiduciary relationship between plain¬ 
tiff's decedent and defendant, and de¬ 
livery of securities by decedent to 
defendant pursuant to agreement, be¬ 
fore entering summary judgment di¬ 
recting defendant to account and 


sending the matter to a referee, the 
court should determine the facts as 
to manner in which defendant acted, 
whether property was lost in specu¬ 
lation, whether complete disclosure 
was made, and whether plaintiff 
sought recovery only on the guaran¬ 
tee allegedly contained in agreement 
between defendant and plaintiff's 
decedent. 

U.S—Irving Trust Co. v. McKeever, 
D.C.N.Y., 2 P.R.D. 1. 

(3) Question whether stockholder 
purchasing stock in good faith sub¬ 
sequent to the making of an illegal 
loan agreement could bring deriva¬ 
tive action to prevent threatened 
damage to corporation by the making 
of further loan or by permitting pay¬ 
ment of loan with preferred stock of 
lender could be raised and determin¬ 
ed on motion for summary judgment 
or at trial of action. 

U.S.—Lissauer v. Bertles, D.C.N.Y., 
37 F.Supp. 881. 

3. U.S.—^Albert Dickinson Co. v. 
Mellos Peanut Co. of Illinois, D.C. 
Ill., 81 F.Supp. 626, reversed on 
other grounds, C.A., 179 F.2d 265— 
U. S. V. Associated Press, D.C.N. 
Y., 52 F.Supp. 362, affirmed 65 S. 
Ct. 1416, 326 US. 1, 89 L.Ed. 2013, 
rehearing denied 66 S.Ct. 6, 326 U. 
S. 802, 90 L.Ed. 489 and Tribune 
Co. V. U. S., 66 S.Ct. 7, 326 U.S. 803, 
90 L.Ed. 489. 

Weston V. Noble, D.C.Alaska, 19 
F.R.D. 416. 

4. U.S,—Elgin, J. & E. Ry. Co. v. 
Burley, Ill., 65 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion adhered 
to 66 S.Ct. 721, 327 U.S. 661, 90 L. 
Ed. 928. 

Cox V. American Fidelity & Cas. 
Co., C.A.Or., 249 F.2d 616—Homan 
Mfg. Co. V. Long, C.A.I11., 242 F 2d 
645—Durasteel Co. v. Great Lakes 
Steel Corp., C.A.Mo., 205 F.2d 438— 
Kasper v. Baron, C.A.S.D., 191 F.2d 
737. 

Warner v. Lieberman, D.C.Wis., 
154 F.Supp. 362, affirmed, C.A., 253 
F.2d 99, certiorari denied 78 S.Ct. 
1361, 357 U.S. 920, 2 L.Ed.2d 1364 
—Gillum V, Skelly Oil Co., D.C. 
Mo., 149 F.Supp. 588—Schwob v. In¬ 
ternational Water Corp., D C.Del., 
136 F.Supp. 310—Stone v. Nelmor 
Corp., D.C.Mich., 101 F.Supp. 569— 
U. S. v. Associated Press, D.C.N.Y., 
52 F.Supp. 362, affirmed 65 S.Ct. 
1416, 326 U.S. 1, 89 L.Ed. 2013, re¬ 
hearing denied 66 S.Ct. 6, 326 U.S. 
802, 90 L.Ed. 489. 
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Trial on supporting papers 

Although supporting or supplemen¬ 
tary papers to a motion for summary 
judgment or dismissal are permitted 
to pierce the allegations or denials 
of the parties, such function is only 
to permit and assist the Court in de¬ 
termining whether or not a genuine 
issue as to any material fact is pre¬ 
sented and crystallized in the litiga¬ 
tion, and not to permit a trial of the 
facts on the papers so presented. 

U.S.—Powell v. Fuller Brush Co., D. 
C.N.J., 15 F.R.D. 239. 

5. U.S.—Chiplets, Inc. v. June Dairy 
Products Co., D.C.N.J., 89 F.Supp. 
814. 

National Sur. Corp v. Rollins, D. 

C. Del., 16 F.RD. 530—Empire In¬ 
dustries V. Mastic Tile Corp of 
America, D.C N.Y., 15 F.R.D. 385— 
Powell V. Fuller Brush Co., D C N. 
J., 15 F.R.D. 239—Silvray Lighting 
V. Versen, D.C.N.J, 10 F.R.D. 507— 
Burt V. Bilofsky, D.C N.J., 9 F R D. 
299. 

Noujury case 

Summary judgment Rule does not 
confer power on judge to whittle 
away by decision contested issues at 
hearings before trial, even in non jury 
case. 

U.S.—Griffeth v. Utah Power & Light 
Co., C.A.Idaho, 226 P.2d 661. 
Iiimited authority 

Federal Rule pertaining to sum¬ 
mary judgment does not vest in court 
jurisdiction to summarily try factual 
issues on affidavits submitted by 
party, but vests in court limited au¬ 
thority to enter summary judgment 
only if it clearly appears that there 
is no genuine issue as to any mate¬ 
rial fact and that moving party is en¬ 
titled to a judgment as a matter of 
law. 

U.S.—Robinson v. Waterman S. S. 
Co., D.C.N J., 8 F.R.D. 155—Newark 
Evening News Pub. Co. v. King 
Features Syndicate, D.C.N.J., 7 F.R. 

D. 645—Electrical Fittings Corpo¬ 
ration V. Thomas & Betts Co., D.C. 
N.J., 3 F.R.D. 256. 

6. U.S.—Cox V. English-American 
Underwriters, C.A.Cal., 245 F.2d 
330. 

7 . U.S. — Cox V. American Fidelity & 
Cas. Co., C.A.Or., 249 F.2d 616. 

St. Louis Fire & Marine Ins. Co. 
V. Witney, D.C.Pa., 96 F.Supp. 555 
—^Van Alen v. Aluminum Co. of 
America, D.C.N.Y., 43 F.Supp. 833. 
Controverted facts 
A court may not, on motion for 
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resolve conflicts or ambiguities,^ or choose between 
conflicting inferences.^ Questions of credibility of 
witnesses should not be determined on a motion for 
summary judgment,if> and the trial court in ruling 
on such a motion is not permitted to evaluate credi¬ 
bility, even where supporting affidavits are on file or 
pre-trial evidence is taken.^l A conclusion on a 
question which is not properly a part of the hearing 
cannot be made the base for sustaining the motionA^ 
The judge must base his decision, not on mere sus¬ 
picions, but on facts.i^ 

The issue as to the amount of damages need not 
be considered in determining whether a summary 
judgment should be entered.^^ Where defendant 
moved to dismiss and affidavits filed in support of 
the motions to dismiss and for summary judgment 
did not affirmatively raise the issue of laches, no 
issue of laches is presented and summary judgment 
for defendant may not be sustained on the ground 
of laches.15 Similarly, if defendant did not plead 


an account stated either in his answer or in his 
counterclaim, but raised the assertion of an account 
stated for the first time in his brief in support of his 
motion for summary judgment, the determination of 
the issue on motion for summary judgment is pre- 
mature.i^ Where defendant's brief in opposition to 
plaintiff’s motion for summary judgment does not 
discuss a particular defense raised in the answer, 
such defense will be disregarded on determination 
of the motion as not presented to raise any meritori¬ 
ous issue, in the absence of any evidence on the 
subject in defendant’s depositions.^'^ 

§ 1205. - Questions of Law 

On a motion for summary judgment, the question 
tendered is one of law, and the court must determine, 
if there is an issue, whether it is one of law or of fact, 
and whether the moving party is entitled to judgment as 
a matter of law. 

On a motion for summary judgment the court may 
or should determine an issue of law;^s a mixed 


summary judgment, accept or weigh 
facts which are controverted. 

U.S —Furton v. City of Menasha, C.C. 
A.Wis., 149 F.2d 945, certiorari de¬ 
nied 66 S.Ct. 176, 326 U.S. 771, 90 
LEd. 466. 

8 . U.S.—Girard v. Gill, C.A.N.C., 261 
P.2d 695. 

U. S. V. General Instrument Corp., 
D.C.N.J., 87 F.Supp. 157. 

9 . XJ.S.—Girard v. Gill, C.A.N.C., 261 
F.2d 695, 

Disputed inference 

Where determination of motion for 
summary judgment in favor of mov¬ 
ant might require court to draw an 
inference of fact which is disputed, 
summary judgment would be improp¬ 
er. 

U.S.—^Warner v. Lieherman, D.C.Wis., 
154 F.Supp. 362, affirmed, C.A., 253 
F.2d 99, certiorari denied 78 S.Ct, 
1361, 357 U.S. 920, 2 L.Ed.2d 1364— 

U. S. V. General Ry. Signal Co., D. 
C.N.Y., 110 F.Supp. 422. 

Validity of patent 

In patent suit, although disputable, 
the presumption of validity cannot be 
dispelled without an evaluation of 
the evidence to the contrary and such 
an evaluation necessitates the weigh¬ 
ing of all opposing evidence, the 
drawing of inferences, and the choice 
of opposing inferences, which usual¬ 
ly can be done only after a plenary 
trial. 

U.S —Delco Chemicals, Inc. v. Cee- 
Bee Chemical Co., D.C.Cal., 157 F. 
Supp. 583, reversed on other 
grounds, C.A., Cee-Bee Chemical Co. 

V. Delco Chemicals, Inc., 263 F.2d 
150. 

10. U.S.^—Girard v. Gill, C.A.N.C., 
261 F.2d 695—Hunt v. Pick, C.A. 
Colo., 240 F.2d 782—Johnson Farm 


Equipment Co. v. Cook, C.A.Iowa, 
230 F2d 119. 

Clayton v. James B. Clow & Sons, 
D.C.Ill., 154 F.Supp. 108—Murphy 
V. Bankers Commercial Corp., D.C. 
N.T., 111 F.Supp. 608—St. Louis 
Fire & Marine Ins. Co. v. Witney, 
D.C.Pa., 96 F.Supp. 555. 

Reynolds Pen Co. v. W. A. Sheaf- 
fer Pen Co., D.C.N.T., 22 F.R.D. 502 
—Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 P.R.D. 566. 
Issue of credibility as precluding 
summary judgment see supra § 
1146. 

Impeachment of witness 

Impeachment of a witness is not 
a matter for decision on summary 
judgment. 

U.S.—Firemen's Mut. Ins. Co. v. 
Aponaug Mfg. Co., C.C.A.Miss., 149 
F.2d 359. 

11. U.S.—^Braniff Airways, Inc. v. 
Falkmgham, D.C.Minn., 143 F.Supp. 
935. 

Trial by affidavit is improper 
where there is involved an issue of 
fact turning on credibility. 

U.S.—Colby V. Klune, C.A.N.T., 178 
F.2d 872. 

12 . U.S.—West Laurel Hill Ceme¬ 
tery Co. V. McLaughlin, D.C.Pa., 44 
F.Supp. 63. 

13. U.S.—Banco de Espana v. Fed¬ 
eral Reserve Bank of New York, D. 
C.N.T., 28 F.Supp. 958, affirmed, C. 
C.A., 114 F.2d 438. 

14. U.S.—Russell V. Barnes Founda¬ 
tion, D.C.Pa., 50 F.Supp. 174, appeal 
dismissed, C.C.A., 136 F.2d 654. 

15. D.C.—Riley v. Titus, 190 F.2d 653, 
89 U.SApp.D.C. 79, certiorari de¬ 
nied 72 S.Ct. 82, 342 U.S. 855, 96 
L.Ed. 644, rehearing denied 72 S.Ct. 
179, 342 U.S. 889, 96 L.Ed. 667. 
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16. U S —Dorsey v. R. F. C., D.C.Ill., 

96 F.Supp. 31. 

17. U.S—^American Auto. Ass’n v. 
Rothman, D.C.N.Y., 101 F.Supp. 193. 

18. U.S.—Curacao Trading Co. v. 
Federal Ins. Co, D.C NY., 50 P. 
Supp. 441, affirmed, C C.A., 137 P.2d 
911, certiorari denied 64 S.Ct. 521, 
321 U.S. 765, 88 L.Ed. 1061. 

Issues of law as affecting right to 
summary judgment see supra § 
1144. 

Applicability of Statnte of Trauds 
In action for breach of employ¬ 
ment contract, on defendant’s motion 
under Federal Rule 12 for order dis¬ 
missing first cause of action and un¬ 
der Rule 56 for summary judgment, 
the question of applicability of stat¬ 
ute of frauds would be considered ei¬ 
ther because court is permitted much 
latitude under Rule 12 or because mo¬ 
tion was also presented under Rule 
56. 

U.S.—Price v. Reynolds Metals Co., 
D.C.N.Y., 69 F.Supp. 82. 

Violation of statute 

On government’s motion for sum¬ 
mary judgment in case under Sher¬ 
man Anti-Trust Act, court could de¬ 
termine whether documentary evi¬ 
dence clearly supported "per se" vi¬ 
olations of act. 

U.S.—^U. S. V. Krasnov, D.C.Pa., 143 
F.Supp. 184, affirmed 78 S.Ct. 34, 
355 U.S. 5, 2 L.Ed.2d 21, rehearing 
denied 78 S.Ct. 328, 355 U.S. 908, 2 
L.Ed.2d 262, affirmed Comfy Mfg. 
Co. V. U. S., 78 S.Ct. 38, 855 U.S. 5, 
2 L.Ed.2d 22, rehearing and modifi¬ 
cation denied 78 S.Ct. 328, 355 U.S. 
901, 2 L Ed.2d 258, and affirmed 
Oppenheimer v. U. S., 78 S.Ct. 38, 
355 U.S. 5, 2 L Bd.2d 22. 
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question of law and fact should not ordinarily be 
decided on such a motionA^ The question tendered 
by a motion for summary judgment is one of law 
and does not involve any factual issue.^o The court 
must determine, if there is an issue, whether it is 
one of law or of fact,^^ and whether the moving 
party is entitled to judgment as a matter of law .22 
Where the facts are admitted or determined, a court 
is not precluded from adjudicating on a motion for 
summary judgment, the legal consequences to be 

drawn therefrom.23 

Defendant’s motion for summary judgment pre¬ 
sents the question whether defendant is entitled to 
judgment as a matter of law on the undisputed facts 
shown by the record as it then stands,and the 
court must determine whether plaintiff as a matter 
of law would be able to obtain a judgment in the 
action on the facts as established or admitted.25 
While, in a diversity case, the rights of the parties 
may have to be tested by state law,^^ the court 
should not decide, in connection with motions for 
summary judgment, doubtful questions of state law 
which may be rendered moot by full development 
and determination of factual issues.On the hear¬ 
ing of a motion for summary judgment in a diversity 
contract case, it is unnecessary for the court to de¬ 


cide whether state law or the law established by 
federal decision controls the admissibility of parol 
evidence with respect to the contract in question.^^ 

g 1206. - Existence of Fact Issue 

The question presented by a motion for summary 
judgment Is whether or not there Is a genuine Issue of 
fact, not how that Issue should be determined; and a 
determination that there is no genuine issue of fact is 
essential to the entry of summary judgment, 

A determination that there is no genuine issue of 
fact is essential to the entry of summary judgment,29 
and it has been held that the court must find from the 
extrinsic facts presented whether there is a real 
issue of fact in the case, despite the fact that the 
pleadings as they stand present such issue.30 The 
judge must be convinced that the issue is not 
genuine, but feigned, and that there is no question to 
be submitted to the jury for trial.si On defendant’s 
motion for summary judgment, where the pleadings 
and affidavits raise disputed questions of fact, they 
must all be resolved in favor of plaintiff for the 
purpose of consideration of the motion .22 

The question presented by a motion for summary 
judgment is whether or not there is a genuine issue 
of fact, and not how that issue should be deter- 
mined.23 xhe function of the court on such a mo- 


19. U.S.—Wallin^ v. Reid, C.C.A. 
Neb., 139 F.2d 323—^Merchants In¬ 
demnity Corporation of New York 
V. Peterson, C.C.A.N.JT., 113 F.2d 4. 

Belang-er v. Hopeman Bros., D.C. 
Me., 6 F.R.D. 459. 

20 , U S —Matson Nav. Co. v. U. S., 
D.C.Cal., 173 F.Supp. 562. 

Motion by botb parties 

Where each of the parties to ac¬ 
tion for declaratory judgment and in¬ 
junctive relief filed motion for sum¬ 
mary judgment and no genuine issue 
existed as to any material fact, the 
only question for decision was which | 
one of the parties was entitled to 
judgment as a matter of law. | 

D.C.—Cargo Carriers v. Snyder, D.C., 
104 F.Supp. 258, affirmed Cargo Car¬ 
riers, Inc. V. Humphrey, 206 F,2d 
488, 93 U.S.App.D.C. 45. | 

21- D C.—^Farley v. Abbetmeier, 114 
F.2d 569, 72 App D.C. 260. 

22 . IJ.S.—Saunders v. Higgins, D.C. 
N.Y., 29 F.Supp. 326. 

23. U.S.—Atwood V. Kerlin, C.A.N.Y., 
264 F 2d 4—^Dyal v. Union Bag- 
Camp Paper Corp., C.AGa., 263 F. 
2d 387. 

U. S. V. General Instrument 
Corp., D.C.N.J., 87 F.Supp. 157. 

24. U.S.—^Barrett v. Faltico, D.C. 
Wash., 117 F.Supp. 95. 

25. U.S,—^Mantin v. Broadcast Mu¬ 
sic, Inc., C.A.Cal., 248 F.2d 530. 


Galanis v. Proctor & Gamble 
Corp., D.C.N.Y., 153 F.Supp. 34. 

26. U.S.—Warner v. Lieberman, D. 
C.Wis., 154 F.Supp. 362, affirmed, C. 
A., 253 F.2<i 99, certiorari denied 
78 S.Ct 1361, 357 U.S. 920, 2 L.Ed.2d 
1364. 

law of different jnrisdictioas 

Although action for alleged, inva¬ 
sion of right of privacy throughout 
the United States by use of picture in 
magazine was brought in Illinois, in 
determining whether defendant was 
entitled to summary judgment, plain¬ 
tiffs cause of action was viewed in 
light of the law in each jurisdiction 
where right to bring action for inva¬ 
sion of privacy was recognized. 

U.S.—Branson v. Fawcett Publica¬ 
tions, D.C Ill., 124 F.Supp. 429. 

27. U.S.—^Kimble v. Anderson-Tully 
Co., D.C.Ark., 16 F.R.D. 502. 

28. U.S.—^Burns v. Jaffe, D.C.Ill., 148 
F.Supp. 175. 

29. U.S.—^Rolle Mfg. Co. v. Marco 

Chemicals, Inc., D.C.N.J., 92 F 

Supp. 218, 

Facts presented In prior suit 
Where defendant in pretrial hear¬ 
ing through interrogatories and by 
motion for summary judgment sought 
to elicit any information which would 
tend to indicate that facts expected 
to be proved in instant case might 
prove different in any material re¬ 
peat from those presented in prioi 
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suit, and only result was a statement 
of fellow employee which was in 
plaintiff's possession at time first suit 
was filed, it was reasonable for trial 
court to conclude that no other facts 
existed and that there was no dispute 
between the parties as to any materi¬ 
al fact. 

U.S.—Reynolds v. Atlantic Coast Dine 
R. Co., C.A.Fla., 196 F.2d 643. 

30. U.S.—Byrnes v. Mutual Life Ins. 
Co. of New York, C.A.Anz., 217 F.2d 
497, certiorari denied 75 S.Ct. 532, 
348 U.S. 971, 99 L.Ed. 756. 

31. U.S.—Loughman v. Braun, D.C. 
N.Y., 43 F Supp. 315. 

Whiteman v. Federal Life Ins. 
Co., D.C.Mo., 1 F.R.D. 95. 

D.C.—Miller v. Miller, 122 F.2d 209, 
74 App.D.C. 216. 

32. U.S.—Carr v. City of Anchorage, 
C.A.Alaska, 243 F.2d 482. 

33. U.S.—Koepke v. Fontecchio, C.A. 
Cal., 177 F.2d 125—Gifford v. Trav¬ 
elers Protective Ass’n of America, 
C.C.A.CaL, 153 F.2d 209—^Firemen’s 
Mut. Ins. Co. V. Aponaug Mfg. Co., 

C. C.AMiss., 149 F.2d 359—^Ramsou- 
er V. Midland Valley R, Co., C.C.A. 
Ark., 135 F.2d 101. 

Miller Bros. Hat Co. v. Adam 
Management Corp., D.C.N.Y., 170 P. 
Supp. 510—Bragen v. Hudson 
County News Co., D.C.N.J., 168 F. 
Supp. 231—Gillum v. Skelly Oil Co., 

D. C.M 0 ., 149 F.Supp. 588—Long v. 
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tion is not to decide issues of fact but merely to 
determine whether there is an issue of fact to be 
tried and the court examines the evidence on 
such a motion not to decide any issue of fact which 


may be presented, but to discover if any real issue 
exists.^^ As otherwise expressed, issues of fact are 
for the determination of the jury at a trial and not 
for the court on a motion for summary judgment;^® 


Arkansas Foundry Co., D.C.Ark., 
137 F.Supp. 835, reversed on other 
grounds, G.A., 247 F.2d 366—St. 

Louis Fire & Marine Ins. Co. v. 
Witney, D.CPa., 96 F.Supp. 555— 
Zimmerman v. Poindexter, D.C.Ha- 
waii, 78 F Supp. 421. 

Life Music, Inc. v. Broadcast Mu¬ 
sic, Inc., D.C.N.T., 23 F.R.D. 181— 
Reynolds Pen Co. v. W. A, Sheaf- 
fer Pen Co., D.C.N.Y., 22 F.R D. 502 
—U. S. for Use and Benefit of J. A. 
Edwards & Co. v. Thompson Const. 
Corp., D.C.N.T., 22 F.R.D. 100— 
Thomas v. Martin, D.C.Tenn., 8 F. 
R.D. 638—Lockie v. Wertheimer 
Cattle Co., DC Minn., 5 F.R.D. 45. 

Other statements of rule 

(1) Not factual issues but only the 
existence of g’enuine and material 
factual issues are to be determined 
by summary judgment procedure, and 
once it is determined that there is 
such an issue, summary judgment 
may not be granted. 

D.C.—^Vale v. Bonnett, 191 F.2d 334, 
89 U.S.App.D.C. 116. 

(2) On a motion for summary 
judgment, the issue presented is 
whether the pleadings, admissions on 
file, and affidavits show that there is 
no genuine issue as to any material 
fact, and that the moving party is 
entitled to judgment as a matter of 
law, and a substantial dispute as to 
a material fact forecloses summary 
judgment. 

U.S.—Handley v. City of Hope, Ark., 
D.C.Ark., 137 F.Supp. 442, dismiss¬ 
ed, C.A., 239 P.2d 647—Grimes v. 
New York Life Ins. Co., D.C.Pa., 84 
F.Supp. 989. j 

(3) Defendant’s motion for sum¬ 
mary judgment presents the question 
of whether the evidence submitted 
on the issue, if produced at trial, 
would justify submitting case to ju¬ 
ry, or whether moving party would be 
entitled to a judgment as a matter of 
law. 

U.S.—^Albert Dickinson Co. v. Mellos 
Peanut Co. of Illinois, D.C.Ill., 81 
F.Supp. 626, reversed on other 
grounds, C.A., 179 F.2d 265, 

34. U.S.—Hyslop v. U. S., C.A.Neb., 
261 F.2d 786—^Aetna Ins. Co. v. 
Cooper Wells & Co., C.A.Mich., 234 
P.2d 342—Hoffman v. Babbitt Bros. 
Trading Co., C.A.Ariz., 203 F.2d 636 
—Brensinger v. Margaret Ann Su¬ 
per Markets, C.A.Fla., 192 F.2d 458 
—^Hazeltine Research v. General 
Elec. Co., C.A.I11., 183 F.2d 3— 
Butcher v. United Elec. Coal Co., 
C.A.I11., 174 F.2d 1003—^Hawkins v. 
Frick-Reid Supply Corp., C.C.A. 
Tex., 154 F.2d 88—Toebelman v.. 


Missouri-Kansas Pipe Line Co., C. 
CA.Del., 130 P.2d 1016. 

Purofled Down Products Corp. v. 
Travelers Fire Ins. Co., D.C.N.Y., 
171 F.Supp. 399—^Bragen v. Hudson 
County News Co., D.C.N.J., 168 F. 
Supp. 231—Thornell v. Chesapeake 
& O. Ry. Co, D.C.Mich., 166 F.Supp 
61—U. S. V. Oglesby, D.C.Ark, 163 
F.Supp. 203—Messing v. Quiltmas- 
ter Corp., D.CN.X, 159 F.Supp. 181 
—Gillum V. Skelly Oil Co., D.C.Mo., 
149 F.Supp. 588—^Abrams v. Balti¬ 
more & O. R. Co., DC.Pa, 147 F. 
Supp. 521—W. E. Plechaty Co. v. 
Heckett Engineering, Inc., D.C. 
Ohio, 145 F.Supp. 805—Thomas v. 
Chamberlain, D C.Tenn., 143 F. 
Supp. 671, affirmed, C.A., 236 P.2d 
417—^Austin Theatre, Inc. v. War¬ 
ner Bros. Pictures, Inc., D.C.N.Y., 
139 FSupp. 727—^Atex Mfg. Co. v. 
“Lloyd’s of London,” D.C.Ark, 139 
F Supp. 314—^Volunteer Elec. Co-op. 
V. Tennessee Val. Authority, D.C. 
Tenn., 139 F.Supp. 22—U. S. Fidel¬ 
ity & Guaranty Co. v. Grundeen, D. 

C. N.D., 138 F.Supp. 498, affirmed, C. 
A., 238 P.2d 750—Long v. Arkansas 
Foundry Co., D.C.Ark., 137 FSupp. 
835, reversed on other grounds, C. 
A., 247 F.2d 366—Hardware Mut. 
Ins. Co. of Minn. v. C. A. Snyder, 
Inc., D.C.Pa., 137 F.Supp. 812, af¬ 
firmed, C.A., 242 F.2d 64—Funk v. 
Peoples Natural Gas Co., D C.Pa., 
137 F.Supp. 625—Albanese v. South¬ 
ern Ry. Go., D.C.N.Y., 131 F.Supp. 
307—Lewis v. Clarence Coal Min. 
Co., D.C.Pa., 130 F.Supp. 909—Bry¬ 
ant V. Chicago Mill & Lumber Co., 

D. C.Ark., 120 F.Supp. 463, affirmed, 
C.A., 216 F.2d 727—U. S. v. Gener¬ 
al Ry. Signal Co., D.C.N.T., 110 F. 
Supp. 422—National Sur. Corp. v. 
First Nat. Bank in Indiana, D.C.Pa., 
106 F.Supp. 302—^Albert v. Mc¬ 
Grath, D.C.Cal., 104 F.Supp. 891, va¬ 
cated on other grounds, C.A., Albert 
V. Brownell, 219 F.2d 602—^North¬ 
ern Trust Co. V. Essaness Theatres 
Corp., D.C.I11, 103 F.Supp. 954— 
Green Bay Auto Distributors v. 
Willys-Overland Motors, D.C.Ohio, 
102 F.Supp. 151—Columbia Pic¬ 
tures Corp. V. Coomer, D.C.Ky., 99 
F.Supp. 481—^Pickle v. Trimmel, D. 
C.Pa., 93 F.Supp. 823—^Hoague- 
Sprague Corp. v. Bird & Son, D.C. 
Mass., 91 F.Supp. 159—^U. S. v. Gen¬ 
eral Instrument Corp., D.C.N.J., 87 
F.Supp. 157—Montmarquet v. John¬ 
son & Johnson, D.C.N.J., 82 F.Supp. 
469, affirmed, C.A., 179 F.2d 240, cer¬ 
tiorari denied 70 S.Ct. 1025, 339 U. 
S. 979, 94 L.Ed. 1384—Norton v. 
Supreme Fuel Sales Co., D.C.N.J., 
72 F Supp. 287—^Norton v. Shotmey- 
er, D.C.N.J., 72 F.Supp. 188—Amer¬ 
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ican Optical Co. v. New Jersey Op¬ 
tical Co., D.C.Mass., 58 F.Supp. 601 
—Ramsouer v. Midland Valley R. 
Co., D.C.Ark., 44 F.Supp. 523, re¬ 
versed on other grounds, C.C.A., 135 
F.2d 101. 

Aetna Cas. & Sur. Co. v. Brook- 
side Distilling Products Corp., D. 
C.Pa., 23 F.R.D. 273—Reynolds Pen 
Co. V. W. A. Sheaffer Pen Co., D.C. 
N.Y., 22 F.R.D. 502—Jamison v. 
Pennsylvania Salt Mfg. Co., D.C. 
Pa., 22 F.R.D. 238—U. S. for Use 
and Benefit of J. A. Edwards & Co. 
V. Thompson Const. Corp., D.C.N. 
Y., 22 F.R.D. 100—Whitaker v. 

Graves, D.C.N.Y., 18 F.R.D. 246— 
Kimble v. Anderson-Tully Co., D. 
C.Ark., 16 F.RD. 502—Poole v. Gil- 
lison, D.C.Ark., 15 F.R.D. 194— 
Lane v. Greyhound Corp., D.C.Ky., 
IS F.R.D. 178—^Dulansky v. lowa- 
Illinois Gas & Elec. Co, D.C.Iowa, 
10 F.RD. 566—Staffin Lewis Corp. 
V. Rose Derry Co, D.C.Mass., 9 F. 
R.D. 704—Andrews v. Heinzman, D. 

C. Neb., 9 F.R.D. 7—Six v. Mount 
Vernon Bridge Co., D.C Mo., 8 F.R. 

D. 578—Michel v. Meier, D.C.Pa., 8 
F.R.D. 464—Finlay v. Union Pac. R. 
Co., D.C.Kan., 6 F.R.D. 284. 

D.C.—^Hunter v. Mitchell, 180 P.2d 
763, 86 U.S.APP.D.C. 121. 

Nature of decisiozi 
A decision granting plaintiffs' mo¬ 
tions for summary judgment on basis 
of answer to interrogatories pro¬ 
pounded by plaintiff would not be a 
decision on issues of fact, but would 
be a decision that there was no gen¬ 
uine issue of fact to be tried by jury. 
D.C.—^Ulen v. American Airlines, D. 

C. , 7 P.R.D. 371. 

35. U.S.—Sprague v. Vogt, C.C.A. 
Minn., 150 F.2d 795—Walling v. 
Fairmont Creamery Co., C.C.A.Neb., 
139 F.2d 318. 

Gillum V. Skelly Oil Co., D.C,Mo.. 
149 F.Supp. 588—Marion County 
Co-op. Ass'n V. Carnation Co., D.C. 
Ark., 114 F.Supp. 58, affirmed, C.A., 
214 F.2d 557—Jensen v. Macartney, 

D. C.Minn , 95 F.Supp. 698—Trans¬ 
continental Gas Pipe Line Corp. v. 
Borough of Milltown in Middlesex 
County, D.C.N.J., 93 F.Supp. 283. 

Jamison v. Pennsylvania Salt 
Mfg. Co., D.C.Pa., 22 F.R.D. 238. 
D.C.—^Ulen v. American Airlines, D. 
C., 7 F.R.D. 371. 

36. U S.—XT. S. V. Curtiss Aeroplane 
Co., C.C.A.N.Y, 147 F.2d 639. 

St. Louis Fire & Marine Ins. Co. 
V. Witney, D.C.Pa., 96 F.Supp, 555. 

Krug V. International Tel. & Tel. 
Corp., D.C.N.J., 22 F.R,D. 93- Luria 
Steel & Trading Corp. v. Ford, D.C. 
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and factual issues are not to be tried or resolved by 
summary judgment procedure but only the existence 
of a genuine and material fact issue is to be deter¬ 
mined.^7 Any doubt as to the existence of a fact 
issue is to be resolved against the moving party, 
as discussed supra § 1203. On the other hand, what 
is theoretically a question of fact may be resolved 
in ruling the motion, if it is determined that there 
is no genuine issue.^^ 

There is no general rule for determining whether 
a genuine issue of fact exists in a particular case so 
as to preclude granting of summary judgment, and 
each case must depend on its own circumstances.^^ 
Care must be exercised in making the determination 
of the existence of a genuine issue of fact.^f^ Where 
defendant denied none of the material facts alleged 
in a complaint, and affidavits supporting allegations 
of which defendant claimed no knowledge or belief 
were not controverted, no issue of fact was pre¬ 
sented which would preclude disposition of the case 
on motion for summary judgment.^^ It has been 
held that in deciding whether there is a genuine issue 
as to any material fact, the circumstance that a 
particular pleading, deposition, admission, or affi¬ 


davit is taken as true is not determinative, and an 
issue of fact may arise from the countering infer¬ 
ences which are permissible from evidence accepted' 
as true.^2 

§ 1207.-Sufficiency of Evidence to 

Raise Issues; Directed Verdict 

Under summary Judgment procedure, the court ordi¬ 
narily should not pass on the sufficiency of evidence, 
but such matter may become a question of law for deci¬ 
sion by the court if there is an absence of proof suffi¬ 
cient to support a claim or defense. The test for deter¬ 
mining whether a summary judgment should be granted^ 
is whether at the close of the trial, on the evidence 
presented, the court could properly grant a motion for a- 
directed verdict. 

Although the court ordinarily should not, under 
summary judgment procedure, pass on the sufficiency 
of evidence,the sufficiency of evidence may be¬ 
come a question of law for decision by the court if 
there is an absence of proof sufficient to support a 
claim or defense."^^ So, defendant may be entitled' 
to summary judgment, where it appears that there 
is no material evidence to be submitted to a jury in 
support of plaintiff^s claim. 


Neb., 9 F.R.D. 479, affirmed, C.A., 
192 F.2d 880, 

D.C—^Wyant v. Crittenden, 113 F.2d 
170, 72 App P.C. 163. 

General fact-finding- 

in passing on motion for summary- 
judgment, court does not operate as 
a general fact-finding tribunal, and 
a prerequisite to rendering summary 
judgment is that the uncontroverted 
circumstances disclosed by the rec¬ 
ord so conclusively demonstrate the 
truth on the issues involved that no 
room is left for legitimate contro¬ 
versy, 

U S —National Sur. Corp. v. Allen- 
Codell Co., T> C.Ky,, 5 P.R.D. 3. 

37. U.S —^Allen v. Keck, C.A.Mo., 212 
P.2d 425—598 Cases, Each Contain¬ 
ing 24 Cans, More or Less, of To¬ 
matoes V. U. S., C.A.Ind., 211 F.2d 
249. 

Green Bay Auto Distributors v. 
Willys-Overland Motors, D.C Ohio, 
102 F.Supp. 151—Johnsons Ware¬ 
houses V. Yangtze Trading Corp., 
D.C.N.Y., 100 F.Supp. 107. 

Krug V. International Tel. & Tel. 
Corp., D.C.N.J., 22 P.R.D. 93—Penn¬ 
sylvania Greyhound Lines v. Amal¬ 
gamated Ass’n of St., Elec. Ry. and 
Motor Coach Emp. of America, Div- 
ison 1063, D.C.Pa., 14 P.R.D. 11— 
Dulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 P.R.D. 566 
—Snyder v. Dravo Corp., D.C.Pa., 6 
P.R.D. 546. 

D.C.—-Vale v. Bonnett, 191 F.2d 334, 
89 U.S.App.D.C. 116. 

38. U.S-—Heart of America Dumber j 


Co. V. Belove, D.C.Mo., 28 F.Supp. 
619, affirmed, C.C.A., 111 P.2d 536, 
130 A.L.R. 658. 

39. U.S.—Pen-Ken Gas & Oil Corpo¬ 
ration V. Warfield Natural Gas Co., 

C. CA.Ky., 137 P.2d 871, certiorari 
denied 64 S.Ct. 431, 320 U.S. 800, 
88 L.Ed. 483, rehearing denied 64 
S.Ct. 634, 321 U.S. 803, 88 L.Ed. 
1089. 

Bowdle V. Automobile Ins. Co. of 
Hartford, D.C.Del., 99 F.Supp. 161. 

40. U.S,—^Volunteer Elec. Co-op. v. 
Tennessee Val. Authority, D.C. 
Tenn., 139 F.Supp. 22. 

Michel V. Meier, D.C.Pa., 8 F.R.D. 
464. 

D.C.—^De Savitsch v. Patterson, 159 
F.2d 15, 81 U.S.App.D.C. 368. 

41. U.S.—^Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass'n, D.C. 
Cal., 122 F.Supp. 401—Pennsylvania 
Greyhound Lines v. Board of Public 
Utility Com’rs, D,C.NJ., 107 F. 
Supp. 521. 

42. U.S.—Cameron r. Vancouver 
Plywood Corp., C,A.Or., 266 P.2d 
535. 

43. U.S-—^Dulansky v. lowa-lllinois 
Gas & Elec. Co., D.C.Iowa, 10 P.R. 

D. 566. 

Premature determination 

Legal sufficiency of evidence to 
support plaintiff’s claim may not be 
prematurely determined before trial 
on motion for summary judgment. 
U.S. —Zis Zag Spring Co. v. Comfort 
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Spring Corp., D.C.N.J., 89 F.Supp. 
410. 

44. U.S.—Hurd v. Sheffield Steel 
Corp., C.A.MO., 181 F.2d 269. 

Marion County Co-op. Ass’n v. 
Carnation Co., D.C.Ark., 114 F.Supp. 
68, affirmed, C.A., 214 F.2d 557— 
Fremon v. W. A. Sheaffer Pen 
Co., D.C.Iowa, 111 F.Supp. 39, af¬ 
firmed, C.A., 209 F.2d 627. 

Dulansky v. lowa-Illmois Gas & 
Elec. Co., D.C.Iowa, 10 F.R.D. 566. 
Collateral fact issues 

Sufficiency of evidence to support 
plaintiff's claim for relief and rebut 
defenses usually depends on credibil¬ 
ity and weight of testimony, which 
are collateral fact issues which only 
jury can decide, and becomes law 
question for decision by court only 
when there is no proof sufficient to 
support claim or defense. 

U.S.—^Zig Zag Spring Co. v. Comfort 
Spring Corp., D.C.N.J., 89 F.Supp. 
410. 

Oral evidence 

On motion for summary judgment, 
court should determine, if evidence 
in supporting affidavits was orally 
submitted to the court, whether the 
evidence justified submitting case to 
jury. 

U.S,—Fishman v. Teter, C.C.A.I11., 133 
F.2d 222. 

45. U.S.—^Dyer v. MacDougall, C.A. 
N.Y., 201 F.2d 265—^Anderson v. U. 
S., C.A.Mass., 182 F.2d 296. 

Grant v, Tennessee Valley Au¬ 
thority, D.C.Tenn., 49 F.Supp. 564. 
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According to some decisions, the test for deter¬ 
mining whether a summary judgment should be 
granted is whether at the close of the trial, on the 
evidence presented, the court could properly grant 
a motion for a directed verdict,^^ and under this 
rule, a summary judgment should be granted where, 
under the facts developed, the court would be re¬ 
quired to direct a verdict for the moving party.^"^ 
It has been held, however, that while on a motion 
for summary judgment the analogy of evidence 
which would require a directed verdict for the 
moving party is useful, it should be applied as exact¬ 
ly as the circumstances permit, and the ruling should 
be made on the record actually presented, not on a 
record potentially possible.It has also been held 
that even in cases where the judge is of the opinion 
that he will have to direct a verdict for one party 
ror the other on the issues that have been raised, he 
should ordinarily hear evidence and direct a verdict 
rather than attempt to try the case in advance on a 


motion for summary judgment.^^ 

Under summary judgment procedure, it is not 
sufficient that the judge may not credit testimony 
proffered on a tendered issue,but in order to pro¬ 
ceed to summary judgment, it must appear that there 
is no substantial evidence on a tendered issue, that 
is, either that the evidence proffered is in its nature 
too incredible to be accepted by reasonable minds, or 
that, conceding its truth, it is without legal probative 
force.^i The sufficiency of evidence to support 
plaintiff’s claim for relief and rebut defendant’s 
defenses does not warrant entry of summary judg¬ 
ment for plaintiff, although the evidence, if found 
credible and of sufficient weight, may entitle plaintiff 
to judgment on the trial of the action on its merits. 

A summary judgment may not be granted on the 
basis of evidence which a jury would be free to dis¬ 
believe,^3 and a motion for summary judgment 
should be denied if under the evidence reasonable 
men might reach different conclusions.^^ 


46. U.S.—Doehler Metal Furniture 
Co. v. U. S., C.C.A.N.T., 149 F.2d 
180. 

Morgan v. Sylvester, D.C.N.T., 
125 F.Supp. 380, affirmed, C.A., 220 
F 2d 758, certiorari denied 76 S.Ct. 
112, 350 U.S. 867, 100 L.Ed 768, re- 
liearing denied 76 S.Ct. 201, 350 U. 
S. 919, 100 L.Ed. 805. 

Pennsylvania Greyhound Lines v. 
Amalgamated Ass’n of St, Elec. 
Ry. and Motor Coach Emp. of 
America, Division 1063, D.C.Pa., 14 
FRD. 11—U. S. V. Mixon, D.C. 
Ohio, 12 F.R.D. 122—Dulansky v. 
lowa-Illinois Gas & Elec. Co., D.C. 
Iowa, 10 F.R.D. 566. 

1D.C—^\^ale V. Bonnett, 191 F.2d 334, 
89 U.SApp.D.C. 116—Orvis v. 
Brickman, D.C., 95 F.Supp. 605, af¬ 
firmed 196 F.2d 762, 90 U.S.App.D.C. 
266. 

■Damage 

Where undisputed facts leave the 
^existence of a cause of action depend¬ 
ing on questions of damage, summary 
judgment, if warranted on any show¬ 
ing, should be entered only on such 
evidence as a jury would not be at 
'liberty to disbelieve and which would 
require a directed verdict for moving 
-party. 

U.S.—Sartor v. Arkansas Natural Gas 
Corporation, La., 64 S.Ct. 724, 321 
U.S. 620, 88 L.Ed. 967, rehearing de¬ 
nied 64 S.Ct. 941. 322 U.S. 767, 88 
LEd. 1593. 

*47. U.S.—Byrnes v. Mutual Life Ins. 
Co. of New York, C-A-Ariz., 217 F. 
2d 497, certiorari denied 75 S.Ct. 
532, 348 U.S. 971, 99 L.Ed. 756— 
Hurd V. Sheffield Steel Corp., C.A. 
Mo., 181 F.2d 269. 

Atex Mfg. Co. V. “Lloyd's of Lon- 
*don,” D.C.Ark., 139 F Supp. 314— 
U. S. V. 1621912 Cases Containing 


Approximately 415 Proof Gallons 
of Distilled Spirits, D.C.N.Y., 138 
F.Supp. 820—Polly Chin Sugai v. 
General Motors Corp., D.C.Idaho, 
137 F.Supp. 696—Marion County 
Co-op. Ass’u V. Carnation Co., D.C. 
Ark,, 114 F.Supp. 58, affirmed, C. 
A„ 214 F.2d 557—Fremon v. W. A. 
Sheafter Pen Co., D.C.Iowa, 111 F. 
Supp. 39, affirmed, C.A., 209 F.2d 
627—Ramsouer v. Midland Valley 

B. Co., D.CArk., 44 F.Supp. 523, re¬ 
versed on other grounds, C C.A ,135 
F.2d 101—Hufner v. Erie R. Co.. 
D.C N.Y., 26 F Supp. 855—Culhane 
V. Jackson Hardware Co., D.C.S D„ 
25 F.Supp. 324. 

Magee v. Coca-Cola Co., D.C.Ill., 
17 FR.D. 10, affirmed, C.A., 232 
F.2d 596—^Kimble v. Anderson-Tul- 
ly Co., D.C.Ark., 16 F.R.D. 502— 
Poole V. Gillison, D.C.Ark., 15 F. 
R.D. 194—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.R. 
D. 566—Miller v. Hoffman, D.CN.J, 
1 F.R.D. 290—^Whiteman v. Feder¬ 
al Life Ins. Co., D.C.Mo., 1 F.R.D, 
95. 

D.C.—Christianson v. Gaines, 174 F. 
2d 534, 85 U.S.App.D.C, 15. 

Johnston v, Rodis, D.C., 151 F. 
Supp. 345, reversed on other 
grounds 251 F,2d 917, 102 U.S.App. 
D.C. 209. 

Meyers v. District of Columbia, 
D.C., 17 F,R.D. 216. 

48- U.S.—^Madeirense Do Brasil S/A 
V. Stulman-Emrick Lumber Co., C. 

C. A.N.Y., 147 F.2d 399, certiorari 
denied 65 S.Ct, 1201, 325 U.S. 861, 
89 L,Ed. 1982. 

49- U.S.—Kirkpatrick v. Consolidat¬ 
ed Underwriters, CA..N.C., 227 F. 
2d 228—^Pierce v. Ford Motor Co., 
C.A.Va., 190 F.2d 910, certiorari de¬ 
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nied 72 S.Ct. 178, 342 U.S. 887, 96 
L.Ed. 666. 

50- U.S.—^Whitaker v. Coleman, C.C. 
A.Ala., 115 P.2d 305. 

Sauer v. Law, Union & Rock Ins. 
Co., D.C.Alaska, 17 FR.D, 430 

D.C.—Minor v. Washington Terminal 
Co., 180 F.2d 10, 86 U.S.App D C. 71 
—Miller V. Miller, 122 F.2d 209, 74 
AppDC. 216. 

51. U S.— Corpus Juris Secundum 
cited in Durasteel Co. v. Great 
Lakes Steel Corp., C.A.Mo., 205 F.2d 
438, 441—^Whitaker v. Coleman, C. 
C A Ala., 115 F.2d 305. 

Sauer v. Law, Union & Rock Ins. 
Co., D.C.Alaska, 17 F.R.D 430. 
D.C.—Miller v. Miller, 122 F.2d 209, 
74 App D.C. 216. 

Weight of evidence 

Fact that court may not credit ev¬ 
idence to be offered or that weight 
of evidence is clearly in favor of one 
party to action is insufficient to war¬ 
rant summary judgment under Fed¬ 
eral Rule for want of genuine mate¬ 
rial fact issue, but parties are enti¬ 
tled to jury trial under such circum¬ 
stances. 

U.S —Griffith v. William Penn Broad¬ 
casting Co., D.C.Pa., 4 F.R.D. 475. 

52. U.S.—^Zig Zag Spring Co. v. Com¬ 
fort Spring Corp., D.C.N.J., 89 F. 
Supp. 410. 

53. U.S.—U. S. V. Logan Co., D.C. 
Pa., 147 F.Supp. 330. 

64. U.S.—Caylor v. Virden, C.A.Mo., 
217 F.2d 739—Ramsouer v. Midland 
Valley R. Co., C.C.A.Ark, 135 F.2d 
101 . 

Columbia Pictures Corp. v. Coom- 
er. D.C,Ky., 99 F.Supp. 481—Car- 
lander V. Dubuque Fire & Marine 
Ins. Co., D.C.Ark., 87 F.Supp. 65. 
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A surmise or belief, no matter how reasonably 
entertained, that a party cannot prevail on trial, 
will not justify refusing- him his day in court with 
respect to material issues which are not clearly 
shown to be sham, frivolous, or so unsubstantial that 
it would be obviously futile to try them.^5 Accord¬ 
ingly, plaintiff is entitled on averring a claim to an 
opportunity to try and prove his case, as against 
a motion of defendant for summary judgment, 
although it may seem that plaintiff will be unable 
to prove his case;and the fact that the court may 
feel that on a trial plaintiff will not be able to ob¬ 
tain a recovery against defendant does not authorize 
the granting of summary judgment for defendant^'^ 
The fact that the case might go in favor of defend¬ 
ant because a witness on whom plaintiff relies might 
be unavailable at trial or might support defendant’s 
version is no ground for determining that there is 
no issue of fact and no ground for granting sum¬ 
mary judgment.^® 

Summary judgment for defendant may be granted 
only when there is a certainty plaintiff is not entitled 
to relief under any stated facts which may be proved 
in support of plaintiff’s claim.^^ Where it is con¬ 
ceivable that plaintiff might be able to establish facts 
which he alleged, defendant is not entitled to sum¬ 
mary judgment dismissing a claim for damages;®^ 
and if there is any substantial evidence that would 
support a verdict for plaintiff, defendant’s motion 
will be overruled.®! Similarly, summary judgment 
should not be granted to plaintiff if a defendant 
might conceivably prove a defense.®^ The fact that 
one might surmise from plaintiff’s showing by affi¬ 
davits supplied by him that defendant was unlikely 
to prevail on a trial is not a sufficient basis to as¬ 


sume that defendant’s allegations of fraud, misrepre¬ 
sentation, and collusion were sham, frivolous, or 
unsubstantial, so as to authorize granting of plain¬ 
tiff’s motion for summary judgment.®^ 

On the other hand, where no controverted ques¬ 
tions of fact appear, the mere suggestion that such 
facts, while not now present, might be subsequently 
injected into the case, by answer or otherwise, can¬ 
not operate to prevent entry of summary judgment.®^ 
The party opposing a motion for summary judgment 
is not entitled to a trial on the mere chance that 
something might turn up in his favor.®® So, the 
mere demand of a jury trial by plaintiff on the 
ground that he expected to be able to prove his gen¬ 
eral allegations and formal denials later is insuffi¬ 
cient to preclude a grant of summary judgment to 
defendant.®® Where evidence showed that defend¬ 
ant was entitled to an order dismissing the complaint 
and granting summary judgment, defendant’s mo¬ 
tion will not be denied in order to afford plaintiff 
opportunity to discover the whereabouts of an un¬ 
identified witness where no presentation had been 
made of any efforts to locate such witness.®7 

§ 1208. Time for Consideration of Motion 

The court may, In a proper case, defer decision on a 
motion for summary judgment, and enter its determina¬ 
tion at a later stage of the proceedings; and the Rule 
authorizes a continuance to permit opposing affidavits to 
be obtained or depositions to be taken. 

In a proper case, the court may defer decision on 
a motion for summary judgment®® and enter its de¬ 
termination at a later stage of the proceedings, as 
after evidence has been heard by a jury on a special 
issue of fact.®9 Decision may be reserved to permit 


Poole V. Gillison, D.CArk., 15 
P.R.D. 194—Michel v. Meier, D.C. 
Pa., S F.R.D. 464. 

55. lX.S.—Kennedy v. Bennett, C.A. 
Iowa, 261 P-2d 20—GnfCeth v. Utah 
Power & Lig’ht Co., C.A.Idaho, 226 
P.2d 661—Union Transfer Co. v. 
Riss & Co., C.A.MO., 218 P.2d 553— 
Ford V. Luria Steel & Trading 
Corp., C.A.Neb., 192 F.2d 880. 

56. U.S.—Michel v. Meier, D.C.Pa., 
8 F.R.D. 464. 

57. U.S.—Severson v. Fleck, C.A.K 
D., 251 F.2d 920—Northwestern Au¬ 
to Parts Co. V. Chicago, B. & Q. R. 
Co., C.A.Minn., 240 F.2d 743, certio¬ 
rari denied 78 S.Ct. 16, 355 U.S 
815, 2 L.Ed.2d 32 and 78 S.Ct. 17, 
three cases, 355 U.S. 815, 2 L/.Ed.2d 
32—Johnson Farm Equipment Co. 
V. Cook, C.A.Iowa, 230 F.2d 119— 
Tandy v. Silverman, C,A.Mass, 189 
F.2d 80—Sprague v. Vogt, C.C.A. 
Minn., 150 F.2d 795. 


Marion County Co-op. Ass’n v. 
Carnation Co., P.C.Ark, 114 F.Supp. 
58, affirmed, C.A., 214 F.2d 567. 

58. U.S.—Seaboard Sur. Co. v. Per- 
macrete Const. Corp., D.C.Pa., 105 
F.Supp. 349. 

59. U.S.—Tagtmeier v. Smith, D.C 
Pa., 167 F.Supp. 292—Circelli v. 
Braunstein, D.C.Del., 165 F.Supp 
168—Sientki v. Haffner, D.C.N.Y., 
145 F.Supp. 435—Coy v. Hobby, D. 

C. Pa., 129 F.Supp. 640—Smart v. 
U. S., D.C.OkL, 111 F.Supp. 907, af¬ 
firmed, C.A., 207 F.2d 841—^Nation¬ 
al Sur. Corp. v. First Nat. Bank in 
Indiana, D.C.Pa., 106 F.Supp. 302. 

Michel V. Meier, D.C.Pa., 8 F.R. 

D. 464. 

60. U.S.—^Arnold v. Luckenbach S. S. 
Co., D.C.N.Y., 160 F.Supp. 807. 

61. U.S.—Watkins v. Oaklawn Jock¬ 
ey Club, D.C.Ark., 86 F.Supp. 1006, 
affirmed, C.A., 183 F.2d 440. 

62. U.S.—Hesse v. Brunner, D.C.N. 
r., 172 F.Supp. 284, 
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63. U.S.—Dockie T. Wertheimer Cat¬ 
tle Co., D.C.Minn., 5 F.R.D. 45. 

64. U.S.—Ludlow Mfg. & Sales Co. v. 
Textile Workers Union of America 
(CIO), D.C.Del., 108 F.Supp. 45. 

Poole V. Gillison, D.C.Ark., 15 F. 
R.D. 194. 

65. U.S.—^Peckham v. Ronrico Corp., 
D.C.Puerto Rico, 7 FR.D. 324, va¬ 
cated on other grounds, C.A., 171 F. 
2d 653. 

Enterprise Ry. Equipment Co. v, 
U. S., Ct.Cl., 161 F.Supp. 690. 

66. U.S.—Chandler Laboratories v. 
Smith, D.C.Pa., 88 F.Supp. 583, mo¬ 
tion denied 94 F.Supp. 248. 

67- U S.—Lata v. New England Mut. 
Life Ins. Co., D.C.N.Y., 68 F.Supp. 
542. 

68- U.S.—^Koelker v. Baltimore & O. 
R. Co., D.C.Pa., 140 F.Supp. 887. 

69- U.S.—Burnham Chemical Co. v. 
Borax Consol., C.A.Cal., 170 F.2d 
669, certiorari denied 69 S.Ct. 655, 
336 U.S. 924, 93 L.Ed. 1086, rehear 
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the setting up of further defenses^'^® or to permit a 
party to move before an administrative board to 
clarify its determination.'^^ A ruling on defendants 
motion for summary judgment may be deferred, 
even though no material issue of fact has been pre¬ 
sented, so as to enable plaintiff to allege, if he could, 
matters essential to his cause of action.'^2 Where 
the theory of defense is not clear, the court may re¬ 
serve plaintiff’s motion for summary judgment for 
grant or denial during pre-trial conferences in which 
propositions of fact could be formulated.'^^ 

On the other hand, determination of a motion for 
summary judgment will not be postponed in the 
absence of a showing of good cause therefor.'^^ The 
mere absence of the opposing party does not warrant 
delay where it appears that the case has been fully 
developed and it does not appear that such party 
could add anything to the record before the court.'^^ 
In order to expedite disposition of a cause the court, 
on plaintiff’s motion, may direct defendant to file 
its answer before hearing on defendant’s motion 
for summary judgment.*^® Where a motion for sum¬ 
mary judgment is argued and taken under advise¬ 
ment, and no decision is made thereon, the parties 
are in the same position, with respect to other pro¬ 
ceedings in the cause, as though the motion had 
never been made.'^'^ 

The provisions of Federal Rules of Civil Proce¬ 
dure, Rule 56 (f), 28 U.S.C.A., authorize a continu¬ 
ance to permit opposing affidavits to be obtained or 
depositions to be taken.'^s So, where the facts sup¬ 
plied by plaintiff make out a prima facie showing on 
the merits, consideration of defendant’s motion for a 
summary judgment on the ground that the action 
is barred by estoppel, waiver, acquiescence, ratifica¬ 
tion, laches, and limitations may be deferred on the 


application of plaintiff to permit him to take depo¬ 
sitions for the purpose of opposing the motion'^^ or 
to amend his pleadings.^® Also, defendants’ motion 
for summary judgment may be continued and stayed 
to afford plaintiff opportunity to have interroga¬ 
tories answered by a certain defendant, where the 
interrogatories were attached to plaintiff’s motion 
in objection to defendant’s request for admissions, 
and had been served on this defendant, and no preju¬ 
dice could result.^i 

On the other hand, a motion for continuance of 
the hearing to obtain certain evidence will be denied 
where such evidence would not be material to the 
issues involved in the case.^^ A claim that the party 
against whom judgment was sought was not given 
enough time to gather and submit affidavits has been 
held properly denied in the discretion of the trial 
court where plaintiff had reasonably full opportunity 
to produce affidavits and the further affidavits sought 
were merely cumulative.^ 3 a motion for a con¬ 
tinuance, for the purpose of obtaining depositions 
may be denied without prejudice to the right of re¬ 
newal on certain contingencies.^^ 

Waiver of motion. Where a motion for summary 
judgment has been pending for some time, and the 
moving party is delinquent in calling it to the at¬ 
tention of the trial court until after the case has been 
called for regular trial on the merits, the motion 
may be considered waived.®^ 

§ 1209. Matters Considered 

In determining the right to summary Judgment, the 
court may consider the extrinsic facts presented to it 
through affidavits, admissions, and the like, and it has 
power to look to any evidential source to determine 
whether there is an issue of fact to be tried, and to 


in^ denied 69 S.Ct. 878, 336 U.S. 965, 
93 Li Ed. 1109, motion denied 69 S. 
Ct. 1529, 337 U.S. 961, 93 L.Ed. 
17G0. 

70. D.C.—^Ulen v. American Airlines, 
D.C, 7 E.R.D. 371. 

71. U.S.—^ICoelker v. Baltimore & O. 
R. Co., D.C.Pa., 140 F.Supp. 887. 

72. U.S.—Reddix v. Lucky, D.C.La., 
148 F.Supp. 108, reversed on other 
grounds, C.A., 252 F.2d 930. 

73. U.S.—U. S. V. Jeffers, D.C.Or., 90 
F Supp. 356. 

74. U.S.—^Poole V. Gillison, D.C.Ark., 
15 F.R.D, 194. 

75. U.S.—^Poole V. Gillison, supra. 

76. U.S.—Hooven, Owens, Rentsch- 
ler Co. V. Royal Indemnity Co., 
D.G.Ohio, 1 F.R.D. 526. 

77. U.S.—^Racienski v. Vanadium 
Corp. of America, D.C.N.T., 6 F.R.D. 
313. 


78. U.S.—Cohen v. Proctor & Gamble 
Distributing: Co., D.C.Del., 20 F.R. 
D, 596. 

79. U.S,—Shultz V. Manufacturers & 

Traders Trust Co., D.C.N.Y., 32 

F.Supp. 120. 

80. U.S.—Echevarria v. Texas Co., 
D.C.Del., 31 F.Supp. 696. 

81. U.S.—J. R. Prewitt & Sons, Inc. 
V. Willimon, D.C.Mo., 20 F.R.D. 149. 

82. U.S.—-Alderman v. Baltimore & 
O. R. Co., D.C.W.Va., 113 F.Supp. 
881. 

83. U.S.—California Apparel Crea¬ 
tors V. Wieder of Cal., aC.A.N.T., 
162 F.2d 893, 174 A.L.R. 481, certio¬ 
rari denied 68 S.Ct, 166, 332 U.S. 
816, 92 L.Ed. 393. 

84. U.S.—Shultz V. Manufacturers & 
Traders Trust Co., D.C,lsr.T., 30 F. 
Supp. 443. 


Necessary showing 

Plaintiffs’ motion to defer consider¬ 
ation of defendants’ motion for sum¬ 
mary judgment to permit depositions 
to be taken may be denied without 
prejudice to right to renew within 
twenty days on a showing of knowl¬ 
edge or information of plaintiffs with 
respect to explicit facts sufficient to 
justify a belief relating to allegations 
of complaint, on specifying particu¬ 
lar persons whose depositions plain¬ 
tiffs desired to take, particular is¬ 
sues with respect to which they de¬ 
sired to examine each of the persons 
and what in particular plaintiffs 
sought to establish by the examina¬ 
tion. 

U.S.—Shultz V, Manufacturers Sk 
Traders Trust Co., D.C.N.Y., 30 F. 
Supp. 443. 

85. U.S.—Woods V. Robb, C.A.Tex,, 
171 P.2d 639. 
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considered by the court in ruling’ on a motion for 
summary judgment;!^ but it has also been held that 
interrogatories for discovery propounded under Rule 
33 are exploratory, intended to find out facts, wit¬ 
nesses, and documents so that the propounder may 
thereafter prepare to prove his case in an orderly 
manner, and that they are not “depositions” to be 
considered on summary judgment.!^ Where the 
jury were discharged after failure to reach agree¬ 
ment and the trial court requested pleadings on the 
issue of the validity of a release and granted sum¬ 
mary judgment, the court erred in weighing evi¬ 
dence presented at the jury trial in determining the 
validity of the release.^3 

Under Rule 56 (c) providing that summary judg¬ 
ment shall be granted if the pleadings, depositions, 
and admissions, on file together with the affidavits, 
if any, show that there is no genuine issue as to any 
material fact and that the moving party is entitled 
to judgment as a matter of law, the extra-pleading 
matters presented must be either “depositions,” “ad¬ 
missions,” or “affidavits,” as discussed supra § 1189; 
and the court may disregard any improper papers 
before it^^ Rule 12 (b) which authorizes trial court 
when confronted with a motion to dismiss for failure 
to state a claim to treat it as a motion for summary 
judgment, if matters outside the pleading are pre¬ 
sented to, and not excluded by, the court does not 
enlarge the record on which summary judgment 


may be granted.Rule 56 does not contemplate the 
raising of an issue of fact for the first time in a brief 
of counsel, since briefs are not a part of the 
“recordand a statement of fact in a legal memo¬ 
randa of points and authorities cannot be given 
the dignity of a pleading or deposition, to be con¬ 
sidered on a motion for summary judgment, al¬ 
though no effort is made to controvert them.^'^ 

An unsigned statement of an individual may not be 
considered on the motion,and an inventory re¬ 
ferred to in an affidavit may not be considered where 
its authorship was not given, and it appeared to have 
been lost.^^ Where the parties have stipulated the 
facts, the court may not assume other facts and take 
them into consideration in passing on the motion.2® 
It is improper for the court to base summary judg¬ 
ment in favor of one of the parties on "the district 
judge’s personal knowledge obtained from other cas¬ 
es as to the complicated problems involved in the 
proceeding and which does not appear in the plead¬ 
ings, depositions, admissions, and affidavits presented 
by the parties.Where questions of fact as to the 
validity of an agreement have been raised, such 
agreement may not be considered on motion for sum¬ 
mary judgment. 2 2 

Issues necessarily involved in determination of the 
controversy between the parties are open for con¬ 
sideration on the motion;23 but issues not involved 
in the determination will not be considered. 


11. U.S.— Mu.noz V. Merchants’ Nat. 
Bank of Allentown, D.C.Pa., 49 P. 
Supp. 5S8. 

Bulansky v. lowa-Illinois Gas & 
Elec. Co., D.C.Iowa, 10 P.R.E. 566. 
D.C.—American Airlines v. Ulen, 186 
F.2d 529, 87 U.S.App.D.C. 307. 

12. U.S.—Town of River Junction v. 
Maryland Casualty Co., C.C.A.Fla., 
110 F.2d 278, 134 A.L.R. 727, certio¬ 
rari denied Maryland Casualty Co. 
V. Town of River Junction, 60 S.Ct. 
1077, 310 U.S. 634, 84 L.Ed. 1404. 

Particular defects 
Interrog-atories for discovery pro¬ 
pounded under Procedural Rule to a 
defendant town’s mayor and defend¬ 
ant bank’s president were not avail¬ 
able against town and bank where 
neither town nor bank had notice of 
or opportunity to cross the interroga¬ 
tories asked the other mayor answer¬ 
ed only from information, and no 
original documents were produced 
but only copies. 

U.S.—Town of River Junction v. 
Maryland Casualty Co., C.C.A.Pla„ 
110 F,2d 278. 134 A.L.R. 727, certio¬ 
rari denied Maryland Casualty Go. 
V. Town of River Junction, 60 S.Ct. 
1077, 310 U.S. 634, 84 L.Ed. 1404. 

13. U.S.—Guerrero v. American-Ha- 


waiian S. S. Co., C.A.Cal., 222 F.2d 
238. 

14. U.S.—Edward B. Marks Music 
Corporation v. Stasny Music Corpo¬ 
ration, D.C.N.Y., 1 P.R.D. 720. 

15. DC.—Sardo v. McGrath, 196 F. 
2d 20, 90 U.S.APP.D.C. 195. 

16. U.S.—Allen v. Radio Corpora¬ 
tion of America, D.C.Del., 47 F. 
Supp. 244. 

17. D.C,—^Goldman v. Summerfield, 
214 F.2d 868, 94 U.S.App.D.C. 209. 

18. U.S,—^Dulansky v. lowa-Illinois 
Gas & Elec. Co., D.C.Iowa, 10 F.B. 
D. 566. 

19. U.S.—Curacao Trading Co. v. 
Federal Ins. Co., D.C.N.T., 60 F. 
Supp. 441, affirmed, C.C.A., 137 F. 
2d 911, certiorari denied 64 S.Ct. 
621, 321 U.S. 765, 88 L.Ed. 1061. 

20. U.S.—Northwestern Auto Parts 
Co. V. Chicago, B. & Q. R. Co., D.C. 
Minn., 139 F.Supp. 621, reversed on 
other grounds, C.A., 240 F.2d 743, 
certiorari denied 78 S.Ct. 16, 355 
U.S. 815, 2 L.Bd.2d 32, Minneapolis 
& St. L. Ry. Co. V. N. A. P. Co., 
78 S.Ct. 17, 355 U.S. 815, 2 L.Ed.2d 
32, Chicago, M., St. P. & P. R. Co., 
78 S.Ct 17, 355 U.S. 816, 2 L.Ed.2d 
32, and Great Northern Ry. Co. v. 
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N. A. P. Co., 78 S.Ct 17, 355 U.S. 
815, 2 L.Ed.2d 32. 

21. U.S.—Toebelman v. Missouri- 
Kansas Pipe Line Go., CC.A.Del., 
130 F.2d 1016. 

22. U.S.—^Kane v. Chrysler Corp., D. 

C. Del., 80 F.Supp. 860. 

23. U.S.—New & Used Auto Sales, 
Inc. V. Hansen, C.A.Alaska, 246 F. 
2d 951. 

D.C.—^National Lawyers Guild v. 
Brownell, 225 F.2d 552, 96 U.S.App. 

D. C. 252, certiorari denied 76 S.Ct. 
778, 351 U.S. 927, 100 L.Ed. 1467, 
rehearing denied 76 S.Ct 1045, 351 
U.S. 990, lOO L.Ed. 1502. 

24- U.S.—Carroll v. Paramount Pic¬ 
tures, D.C.N.Y., 3 F.R.D. 47. 

Patent litigation 

(1) District court In ruling on the 
overclaim aspect of a motion for 
summary judgment in a suit to have 
a patent declared invalid does not 
consider issues of Patentability, pri¬ 
or art, or priority of invention, but 
its only concern with overclaim on 
the motion is whether the patentee 
drew his claim so broadly as to in¬ 
clude in his patent more than he him¬ 
self in his specification stated he has 
invented. 
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Where plaintiff asserted that he had available and 
was prepared to offer numerous items of new evi¬ 
dence tending to establish the validity of his claim, 
contentions of defendant that such items of evidence 
were not new, or were incompetent, or were merely 
cumulative are for the district court to consider 
when the evidence is offered, and not on motion by 
defendant for summary judgment.^S 

§ 1210. - Admissions of Parties 

Admissions of the parties may be given considera¬ 
tion by the court In determining a motion for summary 
judgment. 

As a general rule, in determining a motion for 
summary judgment, the court may or should give 
due consideration to the admissions of the parties.^® 
In this respect, answers to interrogatories propound¬ 
ed by the parties may serve as “admissions on file” 
for the purpose of the motion. Sq, where plaintiff 
admitted, in his answer to interrogatories, that he 
had no evidence to sustain his allegations, these ad¬ 
missions must be given some weight in passing on 
defendant’s motion for summary judgment 
notwithstanding such admission, if it appears that 
the answers might not state the entire information in 
plaintiff’s possession, defendant’s motion for sum¬ 
mary judgment, grounded on admissions, will be 
denied with permission to renew if further and more 
complete answers are not filed.29 

Admissions under Federal Rules of Civil Proce¬ 
dure, Rule 36, 28 U.S.C.A., providing that if a party 
fails to answer satisfactorily a request for the ad¬ 
mission of the truth of facts or the genuineness 
of documents, matters contained in the request are 


deemed admitted may establish facts on a motion for 
summary judgment and result in the granting of 
such judgment.^® Plaintiff may not condition an 
admission for purposes of his own motion for 
summary judgment only, since a concession of fact 
on a motion for summary judgment establishes the 
fact for all time between the parties.An ad¬ 
mission made in briefs of counsel may not be con¬ 
sidered on the motion where the briefs were not a 
part of the record.32 

§ 1211. Consideration with Other Motions 

A motion for summary Judgment may, in a proper 
case, be considered together with other motions such as 
a motion for judgment on the pleadings or to dismiss, 
and the court may rely on any or all of the papers of 
record in the case. 

Generally, defendant’s motions for judgment on 
the pleadings and for summary judgment may be 
considered together.^^ Motions for judgment on the 
pleadings and for summary judgment need not be 
treated separately as though the first dealt exclu¬ 
sively with issues of law on the pleadings and the 
second only with issues of fact, where both motions 
seek a judgment for the movant;34 and in granting 
judgment on such motions the court may rely on 
any or all of the papers of record in the case.35 

In a proper case, the court may hear together de¬ 
fendant’s motion to dismiss the action for want of 
pecuniary jurisdiction and plaintiff’s and defendant’s 
motion for summary judgment.36 A motion to dis¬ 
miss for insufficiency of service of process to confer 
jurisdiction, although properly lodged and timely, 
does not bar a ruling on an alternative motion for 


XT.S.—Keyes Fibre Co. v. Chaplin 
Corp., D.C.Me, 97 F.Supp. 605. 

(2) Where claims of patent were 
clear and unambiguous there was no 
necessity on motion for summary 
judgment to resort to specifications 
for clarification in such regard. 

U.S.—^Keyes Fibre Co. v. Chaplin 
Corp., supra. 

25. U.S.—U. S. V. Dollar, C.A.Cal., 
196 P.2d 551. 

26. U.S.—Shotwell v. U. S., D.C. 
Wash., 163 F.Supp. 907—Gillum v. 
Skelly Oil Co., D.C.Mo., 149 F.Supp. 
688—^Russell v. Barnes Foundation, 
D.C.Pa., 50 F.Supp. 174, appeal dis¬ 
missed, C.C.A., 136 F.2d 654. 

Matters accepted as true on motion 
for summary judgment generally 
see supra § 1191. 

27. D.C.—^Ulen v. American Airlines, 
D.C., 7 F.R.D. 371. 

28. U.S.—Van Brode Mill. Co. v. Kel¬ 
logg Co., D.C.Del., 132 F.Supp. 330. 

29. U.S.—Van Brode Mill. Co. v. Kel¬ 
logg Co., supra. 


30. U.S.—U. S. V. Dollar, D.C.Cal, 
100 F.Supp. 881, reversed on other 
grounds, C.A., 196 F.2d 551—^Woods 
V. Whelan, D.C.Pa., 93 F.Supp. 401. 

Allegations of complaint 

In action by price administrator for 
treble damages based on alleged rent 
overcharges, where answer of defend¬ 
ant admitted all essential facts ex¬ 
cept failure to make refund and de¬ 
fendant made neither objection nor 
response to administrator’s reauest 
for admission thereof, all factual al¬ 
legations of the complaint stood as 
admitted for purpose of administra¬ 
tor’s motion for summary judgment. 
U S.—Bowles V. Gotterdam, D.C.Ohio, 
72 F.Supp. 1022. 

31. U.S.—^Lloyd V. Franklin Rife Ins. 
Co., C.A.Cal., 246 P.2d 896. 

32. U.S.—Cole V. Ross Coal Co., D. 
C.W.Va., 150 F.Supp. 808, affirmed, 
C.A., 249 F.2d 600. 

33. U.S.—Sauauoit Valley Farmers 
Co-op. V. Wickard, D.C.3Sr.Y., 45 F. 
Supp. 104. 


34. U.S.—Palmer v. Palmer, D.C. 

Conn., 31 F.Supp. S61. 

35. U.S—Palmer v. Palmer, supra. 

36. Class action 

Procedure of district court in hear¬ 
ing together defendants’ motion to 
dismiss action for want of pecuniary 
jurisdiction and plaintiff’s and de¬ 
fendants’ motions for summary judg¬ 
ments, together with a number of 
affidavits, requests for admission and 
answers thereto, and depositions of 
all principal parties in interest, on 
ground that motion to dismiss could 
not be decided without considering 
merits of controversy because ques¬ 
tions whether plaintiff's claim ex¬ 
ceeded $3,000 and action was true 
class action involved nature of rights 
of plaintiff and other members of al¬ 
leged class and relationship of such 
rights to each other, was within com¬ 
petence of court. 

U.S.—Troup V. McCart, C.A.Ga., 238 

F.2d 289. 


I 
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a summary judgment, particularly where defendant 
voluntarily appeared and filed an important pleading 
to the complaint,^^ Where a motion by plaintiff for 
summary judgment and a motion by defendant to 
amend his answer are both pending, the court must 
first pass on defendant’s motion, since in passing 
on the motion for summary judgment the court must 
consider the pleadings, depositions, admissions on 
file, affidavits, or any other matter a part of the 
record.^S 

The treatment of other motions, such as motions 
to dismiss or for judgment on the pleadings, as a 
motion for summary judgment is considered supra 
§ 1186. Prior decision on a motion to dismiss or for 
judgment on the pleadings as precluding a subse¬ 
quent motion for summary judgment on the same 
ground or as a conclusive adjudication of similar 
matters in issue on a motion for summary judgment 
is discussed supra § 1155. 

§ 1212. Findings and Conclusions 

Findings of fact and conclusions of law are not re¬ 
quired in rendering summary judgment. 

As a general rule, a summary judgment pre¬ 
supposes that there are no triable issues of fact and 
accordingly findings of fact and conclusions of law 
are not required in rendering judgment.^^ Federal 
Rules of Civil Procedure, Rule 52, requiring ex¬ 


plicit findings of fact applies only to a case on final 
hearing and submission, and does not apply to a rul¬ 
ing on a motion for summary judgment.^0 How¬ 
ever, the court may make findings of fact and law 
with or without request,"^^ and it has been held that 
the court should make findings as to facts indis¬ 
pensable to its jurisdiction to hear or determine the 
case.42 /^iso, where defendant’s motion requested 
a preliminary hearing on the defense of improper 
venue and requested summary judgment of dismissal, 
and the court conducted the preliminary hearing 
with full opportunity for presentation of evidence 
on the issue with respect to the movant’s domicile, 
the court is justified in making findings of fact.^^ 

It may be necessary or proper for the court to 
make detailed findings only on questions raised by 
the record as it stood at the time the motion for 
summary judgment was filed and not on matters pre¬ 
sented by the record subsequent to the filing of the 
motion^^ 

§ 1213. Judgment or Order; Relief Granted 

On granting summary judgment, the court may ad¬ 
judge the rights of the parties, and in a proper case, 
summary judgment may be ordered without prejudice to 
the right of the defeated party to assert, in other pro¬ 
ceedings, cialms not disposed of by the motion. 

The rights of the parties may be properly ad¬ 
judged on the granting of a summary judgment, 


37. U S.—Taylor v. Latimer, D.C. 
Mo., 47 F.Supp. 236. 

38. U S.—Snyder v. Dravo Corp„ D. 
C.Pa., 6 P.R,D. 546. 

39. U.S.—^Lindsey v. Leavy, C.C.A. 
Wash., 149 F,2d 899, certiorari de¬ 
nied 66 S.Ct. 331, 326 U.S. 783, 90 
L.Ed. 474, 

American Federation of Tobacco- 
Growers v. Neal, D C.Va., 89 F. 
Supp. 12, reversed on other 
grounds, C.A., 183 F.2d 869—Jar- 
rett V. Norfolk Redevelopment and 
Housing Authority, D.CYa., 74 F. 
Supp. 585, affirmed, C.A., 169 F 2d 
409, certiorari denied 69 S.Ct. 238, 
335 U.S. 886, 93 L.Ed. 425—U. S. 
V. Board of Com'rs of Fremont 
County, Wyo., D.C.Wyo., 53 F Supp. 
395, reversed on other grounds, C. 
C.A., 145 P.2d 329, certiorari denied 
65 S.Ct. 563, 323 U.S. 804, 89 L.Ed. 
641—Prudential Ins. Co. of Amer¬ 
ica V. Goldstein, D C.N.Y., 43 F. 
Supp. 767. 

D.C.—Gurley v. Wilson, 239 F.2d 957, 
99 U.S.App.D.C. 33 6—Simpson 

Bros. V. District of Columbia, 179 
F.2d 430, 85 U.S.App.D.C 275—Fil- 
son V. Fountain, 171 F.2d 999, 84 
U.S.App.D.C. 46, reversed on other 
grounds 69 S.Ct. 754, 336 U.S. 681, 
93 L.Ed. 971, rehearing denied 69 


S.Ct. 1153, 337 U.S. 921, 93 L.Ed. 
1730. 

Testimony not heard 

Where no testimony was heard or 
considered other than record made 
before Federal Communications Com¬ 
mission, no findings were required in 
support of summary judgment enter¬ 
ed in favor of defendants. 

U.S.—Radio Corp. of America v. U. 
S., D.C.ril., 95 F.Supp. 660, affirmed 
71 S.Ct. 806, 341 U.S. 412, 95 L.Ed. 
1062. 

40. U.S.—^Pen-Ken Oil & Gas Cor¬ 
poration V. Warfield Natural Gas 
Co., D.C.Ky., 2 F.R.D. 356. 

41. U.S.—Lindsey v. Leavy, C.C.A. 
Wash., 149 F.2d 899, certiorari de¬ 
nied 66 S.Ct. 331, 326 U.S. 783, 90 
L.Ed. 474. 

Prudential Ins. Co. of America 
V, Goldstein, D.C.N.T., 43 F.Supp. 
767. 

D.C.—Gurley v. Wilson, 239 P.2d 957, 
99 U.S.App.D.C. 836—^Filson v. 
Fountain, 171 F.2d 999, 84 U.S.App. 
D.C. 46, reversed on other grounds 
69 S.Ct. 754, 336 U.S. 681, 93 L.Ed. 
971, rehearing denied 69 S.Ct. 1153, 
337 U.S. 921, 93 L.Ed. 1730. 
Technical impropriety 

In suit under Federal Tort Claims 
Act, it was technically improper for 
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I court to make findings on genuine 
issues of material fact on motion 
for summary judgment, but when 
such findings were not questioned on 
appeal, error would be d-eemed cured. 
U.S.—^Archer v. U. S., C.A.Cal., 217 
P.2d 548, certiorari denied 75 S.Ct. 
441, 348 U.S. 953, 99 L.Ed. 745. 

42. U.S.—^Albert v. Brownell, C.A. 
Cal., 219 P.2d 602. 

43. D.C.—King v. Wall & Beaver 
Street Corp., 145 F.2d 377, 79 U.S. 
App.D.C. 234. 

44. U.S.—Pen-Ken Oil & Gas Corpo¬ 
ration V. Warfield Natural Gas Co., 
D.CKy., 2 F.R.D. 355. 

45. U.S.—Sun Ins. Office, Limited, of 
London v. Leshefsky, D.C.Mass., 31 
F.Supp. 952. 

Time of judgment 
Where in an action for money 
judge did not state in his opinion 
granting plaintiff’s motion for sum¬ 
mary judgment the amount, or means 
for determining amount, of judg¬ 
ment, clerk did not state amount of 
judgment in his notation on civil 
docket, counsel for government did 
not appeal from opinion of court, 
and judge signed and filed a formal 
judgment presented to him by coun¬ 
sel for plaintiff, formal judgment of 
court and clerk’s entry thereof on 
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and the judgment may be granted for such amount 
as would be determined to be due on trial.^® On 
the granting a summary judgment for defendant the 
judgment should furnish him complete relief, with¬ 
out the necessity of passing on his motion for a sum¬ 
mary judgment against a third-party defendant.^'^ 

In a proper case, summary judgment will be or¬ 
dered without prejudice to the right of the defeated 
party to assert, in other proceedings, claims not dis¬ 
posed of by the motion.jf ^ motion for summary 
judgment was based on prematurity of action in that 
the suit was brought on notes before they became 
due according to their terms, the order for summary 
judgment will be drawn so as to be applicable only 
to prematurity of the action and not in bar of any 
future action, if any, on the notes.^^ Where plain¬ 
tiff is entitled to summary judgment on defendant’s 
counterclaim by reason of a release given him by 
defendant for a consideration, plaintiff should be 
given such judgment and the counterclaim dismissed, 
without prejudice to defendant to reinstate his 
counterclaim on proper tender of the consideration 
for the release being made by defendant if he seeks 
avoidance of the release on the trial of the cause.^® 

On refusal of summary judgment for plaintiff, 
where the case may be decided on strictly legal is¬ 
sues in connection with defendants prayer for dis¬ 
missal of the cause of action, final judgment may be 
entered dismissing the case on the merits.®^ An 
order refusing summary judgment may provide that 
the overruling of the motion be without prejudice 
to defendant’s right to allege his defense by answer 
and to reassert the same after hearing of evidence 
in the cause.^^ Where plaintiff died after submis¬ 
sion of defendant’s motion for summary judgment 
of dismissal, and the administrator of his estate was 


ordered substituted as plaintiff, the order denying the 
motion will be entered nunc pro tunc as of the date 
of submission of the motion.^3 

Leave to amend. Where plaintiff’s motion for 
summary judgment is required to be denied because 
his complaint does not state a meritorious cause of 
action, he may be given leave to amend, in order to 
allege necessary matters but the granting of such 
leave is within the discretion of the court, and it may 
properly refuse to do so.^^ On granting summary 
judgment for defendant, the court may in a proper 
case permit plaintiff to amend his complaint properly 
to state a cause of action on issues not adjudicated by 
the summary judgment.^s 

Service of order. The fact that plaintiff’s name, 
followed by the words “pro per,” was on his attor¬ 
ney’s brief opposing defendant’s motion for sum¬ 
mary judgment does not show that plaintiff' was a 
“co-counsel” entitled to service of an order granting 
defendant’s motion for summary judgment.^^ 

§ 1214. - Partial Adjudication 

While Rule 56 authorizes motions for summary judg¬ 
ment for ‘'all or any part” of a claim, and if there is 
more than one claim for relief the court may grant judg¬ 
ment on some of the claims and leave others for the 
trial, a summary judgment is not contemplated or 
authorized for any portion of a claim less than the 
whole. The court may decline to render judgment on 
the whole case and enter an order that certain issues 
are considered established for trial of the case. 

Under Federal Rules of Civil Procedure, Rule 56 
(a), (b), 28 U.S.C.A., authorizing motions for sum¬ 
mary judgment for “all or any part” of a claim, it 
has broadly been held that the Rule contemplates 
summary judgment for a part of a claim prayed for 
in the complaint,^^ and that, under some circum- 


that date were the pronouncement 
and entry of judgment, and time for 
appeal ran from such date rather 
than from date of judge's opinion. 
U.S.—U. S. V. F. & M. Schaefer Brew¬ 
ing Co., NT., 78 S.Ct 674, 356 U.S. 
227, 2 L.Ed.2d 721. 

46. U.S.—Larson v. Holten, D.C. 
Minn., 1 F.R.D. 109. 

47. U.S.—^U. S. V. National City 
Bank of New York, D.C.N.T., 32 F. 
Supp. 890. 

48. U.S.—^Whisenant v. City of West 
Palm Beach, Fla., C.A.Fla., 189 F.2d 
429. 

49. U.S.—Hull V. Brandywine Fibre 
Products Co., D.C.Del., 121 F.Supp. 
108. 

50. U.S.—Campbell v. Lawrence, D.C. 
Ind., 141 F.Supp. 243. 

51. U.S.—^U. S. V. Board of Com'rs 
of Fremont County, Wyo., D.C. 


Wyo., 53 F.Supp. 395, reversed on 
other grounds, C.C.A., 145 F.2d 329, 
certiorari denied 65 S.Ct. 563, 323 U. 
S. 804, 89 LEd. 641. 

52. U.S.—^Northern Trust Co. v. Es- 
saness Theatres Corp., D.C.Ill., 103 
F.Supp. 954. 

53. U.S.—MacDonald v. Du Maurier, 
D.C.N.T., 75 F.Supp. 653. 

54. D.C.—^Acheson v. Wohlmuth, 196 
F.2d 866, 90 U.S.App.D.C, 375, cer¬ 
tiorari denied 73 S.Ct. 40, 344 U.S. 
833, 97 L.Ed. 648. 

55. D.C.—Bell v. Morgan, 199 F.2d 
168, 91 U S-App.D.C. 65. 

56. U.S.—Zoby v. American Fidelity 
Co., D.C.Va., 137 F.Supp, 38. 

57. U.S.—Dyer v. MacDougall, D.C. 
N.Y., 109 F.Supp. 444. 

58. U.S.—Sparks v. England, D.C. 
Mo., 1 F.R.D. 688. 
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Partial summary judgment granted 

(1) In general. 

U.S.—McDonald v. Batopilas Min. 
Co., D.C.N.Y., 8 P.R.D. 226. 

(2) Where amount allegedly due 
plaintiff as commissions was shown 
by statement accompanying check to 
be $6,520.09 which was tendered as 
payment in full of all claims, plain¬ 
tiff claiming a larger amount was 
entitled to a partial summary judg¬ 
ment for amount of check with inter¬ 
est from date thereof; the defense of 
“account stated" by reason of re¬ 
tention of check for $6,620.09 ten¬ 
dered in payment of all claims would 
not apply to amount admitted to be 
due so as to prevent partial summary 
judgment therefor, but only to bal¬ 
ance of amount claimed to be due by 
payee. 

U.S.—Tractor & Equipment Corpora¬ 
tion V. Chain Belt Co., D.C.N.Y.. S£> 
F.Supp. 1001. 
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stances, favorable action on a motion for a summary 
judgment will not completely dispose of the case and 
that further proceedings in the nature of a trial may 
be necessary.^^ So, a summary judgment may be 
granted for some of the movants and denied as to 
others,and the court may give summary judgment 
for plaintiff against defendant, leaving for the trial 
the third-party complaint against a third-party de- 
fendant.^i 

Ordinarily, if there is more than one claim for 
relief the court may grant judgment on some of the 
claims and leave others for the trial.^^ However, 
summary judgment may be denied, in the exercise 
of sound discretion, where a portion of an action ripe 
for summary judgment is intertwined with another 
claim that must be tried.® 3 Sq^ in a patent suit, 
claims covering important inventions should not be 
stricken by summary judgment when a full hearing 
must be accorded on two of three patents in suit, all 
relating to the same subject matter.®^ Also where 
evidence of plaintiff in his effort to sustain an al¬ 
legation of fraud would necessarily include facts 


bearing on mistake of fact as well as on fraud, de¬ 
fendant's motion for a partial summary judgment 
dismissing the complaint as to that part of the claim 
involving mistake of fact will not be granted at a 
hearing in advance of trial pursuant to Rule 56 
(b).®5 

According to some decisions, while Rule 56 (a) 
standing alone indicates that a plaintiff may be 
awarded a summary judgment for a '‘part" of the 
claim sued on, such provision must be construed in 
connection with paragraph (d) entitled, “case not 
fully adjudicated on motion," and that interpreting 
Rule 56 as a whole, a summary judgment is not 
contemplated or authorized for any portion of a 
claim less than the whole.®® Under this view, a sum¬ 
mary judgment may not be had for a portion of a 
single claim in suit;®^ and the court has no au¬ 
thority to grant summary judgment as to that por¬ 
tion of the amount claimed by plaintiff in his cause 
of action which defendant admitted was owing to 
plaintiff, where plaintiff’s right to other amounts 
claimed in such cause of action was disputed.®® 


(3) In quantum meruit action by 
subcontractors against prime con¬ 
tractors and their surety, where rea¬ 
sonable value of the work, labor, and 
services performed by subcontrac¬ 
tors after prime contractors alleged¬ 
ly had abandoned express contract 
and the meaning of contract release 
provisions were disputed, subcontrac¬ 
tor’s motion for partial summary 
judgment would be denied except for 
two items of extra work as to which 
there was no dispute. 

U.S.—U. S. for Use of Wander v. 
Brotherton, I) C.N.Y., 106 P.Supp. 
363. 

5&. U S.—^Axton-Fisher Tobacco Co. 
V. Ziffrin Truck Lines, D.C.Ky., 36 
P.Supp. 777, affirmed, C.C.A., 126 F. 
2d 476. 

Trial of counterclaim see supra § 
1153. 

60. U.S.—Helis v. Vallee, D.C.La., 34 
F.Supp. 467, affirmed, C.C.A., Gor¬ 
don V. Vallee, 119 F.2a 118, cer¬ 
tiorari denied 62 S.Ct. 85, 314 U.S. 
644, 86 L.Ed. 517. 

61. U.S.—^Axton-Fisher Tobacco Co. 
V, Ziifrin Truck Lines, D.C.Ky., 36 
F Supp. 777, affirmed, C.C.A., 126 
F.2d 476. 

62. U.S.—Velsicol Corp. v. Hyman, 
D.aColo., 103 F.Supp. 363—Prebilt 
Co. V. U. S., D.C.Mass., 88 F.Supp. 
588. 

63. U.S.—^Bernardo t. Bethlehem 
Steel Co., D.CN.T., 169 F.Supp. 914. 

64. U.S.—Consolidated Packaging 
Machinery Corporation v. General 
Mills, D.C.Del., 36 F.Supp. 112. 

65. U.S.—U. S. V, Cold Metal Proc¬ 
ess Co., D.C.Ohio, 57 F.Supp. 317. 


66. U.S.—^Biggins v. Oltmer Iron 

Works, C.C.AI11., 154 F.2d 214. 

“Of the numerous paragraphs con¬ 
tained in Rule 56, only (a) and (d) 
are material to the instant situation. 
Paragraph (a) provides: 

“ 'A party seeking to recover upon a 
claim, counterclaim, or cross-claim 
. . . may, at any time after the 

pleading in answer thereto has been 
served, move . . . for a sum¬ 

mary judgment in his favor upon all 
or any part thereof.* 

“True, this paragraph standing 
alone indicates that a plaintiff may 
be awarded a summary judgment for 
a part of the claim sued upon. This 
paragraph, however, when a summary 
judgment is sought by plaintiff for 
only a part of his claim must be con¬ 
strued in connection with paragraph 
(d) entitled, ‘Case Not Fully Adjudi¬ 
cated on Motion.’ It provides: 

“ ‘If on motion under this rule judg¬ 
ment is not rendered upon the whole 
j case or for all the relief asked and 
a trial is necessary, the court at the 
hearing of the motion . 
shall if practicable ascertain what 
material facts exist without sub¬ 
stantial controversy and what mate¬ 
rial facts are actually and in good 
faith controverted.’ 

“The language just quoted is con¬ 
trolling in the instant situation where 
judgment was neither sought nor 
rendered upon the ‘whole case or for 
all the relief asked.’ When such a 
situation is presented to a court, is 
it authorized to enter a partial sum¬ 
mary judgment as was done in the 
instant case? Paragraph (d) plainly 
answers this question in the negative. 
It continues: 


** ‘It (the court) shall thereupon 
make an order specifying the facts 
that appear without substantial con¬ 
troversy, including the extent to 
which the amount of damages or oth¬ 
er relief is not in controversy, and 
directing such further proceedings in 
the action as are just. Upon the trial 
of the action the facts so specified 
shall be deemed established, and the 
trial shall be conducted accordingly.’ 

“In other words, interpreting para¬ 
graph (d) as a whole, it appears 
plain that a summary judgment is 
not contemplated or authorized for 
any portion of a claim less than the 
whole. When the court as confront¬ 
ed with such a motion as it was in 
the instant case, it is authorized only 
to make an ‘order’ as to the non-con- 
troverted facts, ‘including the extent 
to which the amount of damages or 
other relief is not in controversy.' ” 
U.S.—^Biggins V. Oltmer Iron Works, 
aC.A.Ill., 164 F.2d 214, 216. 

67. U.S.—Commonwealth Ins. Co. of 
New York v. O. Henry Tent & Awn¬ 
ing Co., C.A.Ill., 266 F.2d 200— 
Coffman v. Federal I^aboratories, 

C. A.Pa., 171 P.2d 94, certiorari de¬ 
nied 69 S.Ct. 603, 336 U.S. 913, 93 
L.Ed. 1076—^Audi Vision, Inc. r. 
RCA Mfg. Co., C.C.A.N.Y., 136 F.2d 
621, 147 A.L.R. 574. 

Dorsey v. R. F. C., D.C.Ill., 96 F. 
Supp, 31—Licznerski v. U. S., D.C. 
Pa., 83 F.Supp. 463—^Refoule v. El¬ 
lis, D.C.Ga., 74 F.Supp. 336. 

Michel V. Meier, D.C.Pa., 8 F.R. 

D. 464—Porter v. American To¬ 
bacco Co., D.aN.Y., 7 F.R.D. 106. 

68. U.S.—Sloane v. Land, D.C.N.Y., 
16 F.R.D. 242. 
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Under Rule 56 (d), if judgment on the motion is 
not rendered on the whole case or for all the relief 
asked and a trial is necessary, the court is required 
to determine what material facts are in issue and 
what are not, and must specify in a finding the facts 
that appear without substantial controversy and go 
forward with the trial as to those facts which re¬ 
main in dispute; and, at the close of the trial on 
the disputed facts, it must make findings with respect 
to them and make conclusions of law on the whole 
case.^^ The elimination of precluded issues can be 
accomplished through an order limiting the issues 
for trial under this Rule.'^^ Rule 56 (d) simply pro¬ 
vides for a method whereby the trial judge with the 
aid of counsel can point up the controverted issues.*^^ 
Its purpose is to expedite litigation'^^ by eliminating 
w’'hat are not deemed proper issues.'^^ 

While an order under Rule 56 (d) has often been 
termed a “partial summary judgment,such desig¬ 
nation has been criticized as a misnomer.A par¬ 
tial interlocutory summary adjudication pursuant to 
Rule 56 (d) is merely a pre-trial determination that 


certain issues are considered established for the 
trial of the case;'^^ it narrows the issues, enables the 
parties to recognize more fully their rights and yet 
permits the court to retain full power to make one 
complete adjudication on all aspects of the case 
when the proper time arrives.'^^ An order or “par¬ 
tial summary judgment” entered under Rule 56 (d) 
closely resembles an order resulting from the pre¬ 
trial procedures for the formulation of issues pro¬ 
vided by Rule 16,'^'^ except that under Rule 56 (d) the 
order is compulsory, while under Rule 16, it is dis¬ 
cretionary with the court.When a court enters 
a partial, interlocutory summary adjudication pur¬ 
suant to Rule 56 (d) it does not render a final judg¬ 
ment which is res judicata or appealable, but only an 
order as to uncontroverted facts which, being inter¬ 
locutory, is subject to revision or modification.'^^ 

In accordance with the provisions of Rule 56 (d), 
the court, on motion, in a proper case, may or must 
enter an order settling uncontroverted issues and 
specifying controverted issues remaining for trial. 
So, where a moving party is technically entitled to 


69. TJ.S.—Parmelee v. Chicago Eye 
Shield Co., C.C.A.Mo., 157 F.2d 582, 
168 A.L.K. 1130. 

D.C.—^Associates Discount Corpora¬ 
tion V. Crow, 110 P.2d 126, 71 App. 
D.C. 336. 

70. U.S.—tJ. S. V. National City 
Lines. Inc., D.C.IIL, 118 F.Supp. 
465. 

71. U.S.—Coftman v. Federal Labor¬ 
atories, C.A.Pa., 171 P.2d 94, cer¬ 
tiorari denied, C.C.A., 69 S.Ct. 603, 
336 U.S. 913, 93 L.Ed. 1076. 

72. U.S.—E. I. Du Pont De Nemours 
& Co. V. U. S. Camo Corp., D.C.Mo., 
19 F.R.D. 495. 

73. U.S.—^Leonard v. Socony-Yacuum 
Oil Co., C.C.A.Wis., 130 F.2d 535. 

74. U.S.—Coffman v. Federal Lab¬ 
oratories, C.A.Pa., 171 F.2d 94. 

Woods V. Mertes, D.C.Del., 9 F.R, 
D. 318. 

75. U.S.—Leonard v. Socony-Yacuum 
Oil Co., C.C.A.W 1 S., 130 F.2d 535. 

Licznerski v. U. S., D.C.Pa., 83 
F.Supp. 453. 

E. I. Du Pont De Nemours & Co. 
V. U. S. Camo Corp., D.C.Mo., 19 

F.R.D. 495—Luria Steel & Trading 
Corp. V. Ford, D.C.Neb., 9 F.R.D. 
479, affirmed, UA., 192 F.2d 880. 

76. U.S—^Woods V. Mertes, D.C.Del., 
9 F.B.D, 318. 

77. U.S.—Coffman v. Federal Lab¬ 
oratories, C.A.Pa., 171 F.2d 94, cer¬ 
tiorari denied, C.C.A., 69 S.Ct. 603, 
336 U.S. 913, 93 L.Ed. 1076. 

U. S. V. National City Lines, Inc., 
D.C.I11., 118 F.Supp. 465. 

E. I. Du Pont De Nemours & Co. 
V. U. S. Camo Corp., D.C.Mo., 19 F. 
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R.D. 495—Woods v. Mertes, D.C. 
Del., 9 F.R.D. 318. 

78. U.S.—^Woods V. Mertes, supra. 

79. U.S.—Leonard v. Socony-Vacu- 
um Oil Co., C.C.A.Wis., 130 F.2d 
535, 

E. I. Du Pont De Nemours & Co. 
V. U, S. Camo Corp., D.C.Mo., 19 F. 
R.D. 495. 

Piadiag* of liability 

In action for injunctive relief and 
damages for infringement of copy¬ 
righted song, wherein question of 
liability stood admitted, by granting 
summary judgment declaring that 
liability had been admitted and leav¬ 
ing remedies by way of injunction, 
accounting, and the like to be deter¬ 
mined later, the court merely crys¬ 
tallized and reduced the issues and 
finding of liability would abide final 
determination of relief to be granted 
after full trial, when matters decided 
would be merged in one final judg¬ 
ment from which an appeal would lie. 
U.S.—Harms, Inc. v. Tops Music En¬ 
terprises, Inc., of California, D.C. 
Cal., 160 F.Supp. 77. 

Res judicata 

Action for royalties allegedly due 
under licensing agreement up to cer¬ 
tain dates was essentially on a sin¬ 
gle claim, and order granting plain¬ 
tiff's motion for summary judgment 
with respect to sales by licensee un¬ 
der particular contract did not have 
effect of final judgment and was not 
res judicata of the availability of the 
Royalty Adjustment Act as a defense 
to remainder of claim. 

Xj.s.—Coffman v. Federal Labora¬ 
tories, C.A.Pa., 171 F.2d 94, certio- 
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rari denied 69 S.Ct. 603, 336 U.S. 
913, 93 L.Ed. 1076. 

80. U.S.—Sears, Roebuck & Co. v. 
American Plumbing & Supply Co., 
D.C.Wis., 19 F.R.D. 334—Woods v. 
Mertes, D.C.Del., 9 F.R.D. 318—An¬ 
drews V. Heinzman, D.C.Neb., 9 P. 
R.D. 7—Chalmette Oil Distributing 
Co. V. Chalmette Petroleum Corpo¬ 
ration, D.C.La., 1 F.R.D. 576. 

Cross motions 

Where case involved genuine is¬ 
sues as to material facts so that de¬ 
fendant's motion as well as plaintiff’s 
cross motion for summary judgment 
were required to be denied, an order 
would be entered specifying the ma¬ 
terial facts that appeared, from the 
pleadings, depositions, admissions, 
and affidavits on file without substan¬ 
tial controversy, so that on the trial 
they should be deemed established 
and the trial conducted accordingly. 
U.S.—Chapman v. Louisville & N. K. 
Co.. D.C.Ky., 72 F.Supp. 793. 

Amount owing 

On motion by plaintiff for summary- 
judgment as to that portion of 
amount claimed in first cause of ac¬ 
tion which defendant admitted was 
owing to plaintiff, district court, pur¬ 
suant to Rule 66 (d), found that 
amount admitted by defendant was 
owing to plaintiff and that other 
amounts claimed by plaintiff and dis¬ 
puted by defendant were still in con¬ 
troversy. 

U.S.—Sloane v. Land, D.C.N.T., 16 P. 
R.D. 242. 

Overcharge 

Where housing expediter moved for 
summary judgment in action to re- 
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a summary judgment but where the court in its dis¬ 
cretion will not enter such a judgment, the court 
should specify the facts established by the motion.^^ 
It has been held, however, that it is not ‘'practicable^^ 
for the court to entertain an application for the pre¬ 
trial hearing of a case under the guise of an ap¬ 
plication for partial summary judgment ,^2 and that 
Rule 56 (d) does not contemplate summary judg¬ 
ments on evidentiary matters en route to deter¬ 
mination of the claim.^^ On motion for an order 
under Rule 56 (d), all genuine issues must be ruled 
on,^^ and the court will not make an order under 
Rule 56 (d) establishing a fact about which there is 
a genuine controversy,^^ or order partial summary 
judgment on one of several causes of action where 
there is a triable issue of fact as to such cause.^^ 
Rule 56 (d) does not authorize the initiation of mo¬ 
tions for summary judgment, the sole object of 
which are to adjudicate issues of fact which are not 
dispositive of any claim or part thereof.^^ 

Where a request for such an order would require 
a complete trial and the moving party could obtain 
most if not all of its requests by discovery procedure 
and requests for admissions, the motion for such an 
order would be denied.In a case in which plain¬ 
tiff sought and was granted summary judgment only 
as to the first and third counts of the complaint, but 
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all issues raised by defendant could be heard on the 
second count together with counterclaims interposed 
by defendant, the court, in disposing of the motion 
for summary judgment need not ascertain what ma¬ 
terial facts existed without substantial controversy 
and what material facts were actually and in good 
faith controverted.^^ Where the defenses of two 
defendants are stricken before the motion for a sum¬ 
mary judgment, and plaintiff’s objections as to other 
defendants are disposed of on summary judgment, 
oral evidence as to the claims of such other defend¬ 
ants, over the objection of the defendants whose de¬ 
fenses were stricken, cannot be considered against 
the latter.^0 

Application of Ride 54 (b). Under Rule 54 (b) 
providing that when more than one claim for relief 
is presented, the court may direct the entry of a final 
judgment on one or more but less than all of the 
claims on an express determination that there is no 
just reason for delay and on an express direction for 
the entry of judgment, the court may enter summary 
judgment on one of several claims as to which no 
question of fact is presented.®^ It has been held, 
however, that Rule 54 (b) does not authorize a sum¬ 
mary judgment for a portion of a single claim in 
suit;^2 and where defendant in an action has filed 
a third-party complaint against another, the court 


cover rent overcharg’e, and there was 
no issue as to fact of overcharge, but 
landlord claimed it was not willful or 
result of failure to take practicable 
precautions, and certain facts rele¬ 
vant to question of wilfulness were 
not before the court, court would 
grant full hearing on issues raised 
by landlord, but would enter order 
settling undisputed facts. 

XJ.S —Woods V. Mertes, D.C.DeL, 9 P. 

R. D. 318. 

Maintenance and cure 

In action to recover maintenance 
and cure from date of decree in for¬ 
mer action awarding maintenance and 
cure without prejudice to any later 
suit to recover further maintenance, 
libelant was entitled to partial sum¬ 
mary judgment on issues adjudicated 
in former action between the same 
parties or as to which no valid de¬ 
fense was set forth leaving open for 
trial questions of fact as to whether 
libelant could have benefltted from 
further treatment and whether such 
treatment was given. 

U.S.—Longbottom v, American 

Dredging Co., D.C.Pa., 169 P.Supp. 
296. 

Adjudication of existence of partner¬ 
ship 

D.C.—Luff V. Luff, 233 P.2d 702, 98 U. 

S. App.D.C. 211, certiorari denied 77 
S.Ct. 99, 352 XJ.S. 882, 1 L.Ed.2d 79. ■ 


81. U.S.—Rohlfing v. Cat’s Paw Rub¬ 
ber Co., D.C.IIL, 17 P.RD. 426. 

82. U.S.—^U. S. V. Copacabana, Inc., 
D.C.N.T., 17 F.R.D. 297. 

83. U.S.—Sparks v. England, D.C. 
Mo,, 1 F.R.D. 688. 

84. U.S.—^Archer v. U. S., C.A.Cal., 
217 F.2d 548, certiorari denied 75 

S. Ct. 441, 348 U.S. 953, 99 L.Ed. 
745, 

85. U.S.—^Tractor & Equipment Cor¬ 
poration V. Chain Belt Co., D.C.N. 

T. , 50 F.Supp. 1001. 

86. U.S.—^Aleman v. Grace Line, D. 

C. N.T., 137 F.Supp. 375. 

Brause v. Travelers Fire Ins. Co., 

D. C.N.Y., 19 F.R.D. 231—Banana 

Distributors, Inc. v. United Fruit 
Co., D.CN.Y., 19 F.R.D. 11. 

37. U.S.—^Rohlfing v. Cat’s Paw Rub¬ 
ber Co., D.C.IIL, 17 F.R.D. 426— 
Tale Transport Corporation v. Tel- 
low Truck & Coach Mfg. Co., D.C. 
Isr.T-, 3 F.B.D. 440, 

Allegations not controverted 

Where motion for specification that 
certain material facts existed with¬ 
out substantial controversy in action 
for conspiracy to violate Anti-Trust 
Laws would not dispose of any claims 
or issues before court as to moving 
defendant’s participation in conspira¬ 
cy to violate Anti-Trust Laws, mo¬ 
tion for summary judgment was de¬ 
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nied, although plaintiff did not con¬ 
trovert any of allegations in defend¬ 
ant’s supporting affidavit. 

U.S.—Rohlfing V. Cat’s Paw Rubber 
Co, D.C.IIL, 17 P.R.D. 426. 

88. U S.—Remington Products Corp. 

V. American Aerovap, Inc , D C.K.T., 
97 P.Supp. 644, affirmed, C.A., 192 
P.2d 872. 

89. U.S.—^Nutrena Mills, Inc. v. 
Greer. D.C.Mo., 114 F.Supp. 156. 

90. U.S—Town of River Junction 
V. Maryland Casualty Co., CCA. 
Fla, 110 F.2d 278, 134 A.L.R. 727, 
certiorari denied Maryland Casual¬ 
ty Co. V. Town of River Junction, 
60 S.Ct. 1077, 310 U.S. 634, 84 L.Ed. 
1404. 

91- U.S.—Federal Home Loan Bank 
of San Francisco v. Long Beach 
Federal Sav. & Loan Ass’n, D.C. 
CaL, 122 F.Supp. 401. 

92. U.S.—Commonwealth Ins. Co. of 
New York v. O. Henry Tent & 
Awning Co., CA.IIL, 266 F.2d 200 
—Coffman v. Federal Laboratories, 

C. A.Pa., 171 F 2d 94, certiorari de¬ 
nied 69 S.Ct. 603, 336 U.S. 913, 93 L. 
Ed. 1076—Biggins v. Oltmer Iron 
Works, C.C.A.I11., 154 P.2d 214. 

Harms, Inc. v. Tops Music Enter¬ 
prises, Inc. of California, D.C.CaL, 
160 P.Supp. 77. 

Porter v. American Tobacco Co., 

D. C.N.Y.. 7 F.R.D. 106. 
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may not act under Rule 54 (b) relating to separate 
judgment in case of multiple claims, to enter final 
summary judgment in favor of the third-party de¬ 
fendant, while denying summary judgment for the 
main defendant against the main plaintiff, if the 
third-party claim is dependent on the principal claim 
and other circumstances require a single disposition 
of the entire proceeding.93 Rule 54 (b) is inappli¬ 
cable where the district court not only granted sum¬ 
mary judgment for certain defendants but certified 
the case for trial as against the remaining defend¬ 
ant.^^ 

Issue as to relief or damages. Under the terms 
of Rule 56 (c), a summary judgment, interlocutory 
in character, may be rendered on the issue of liabil¬ 
ity alone although there is a genuine issue as to 
the amount of damages, and such issue as to dam¬ 
ages may be left for future determination.^^ So, 
where the question of liability stands admitted, 
plaintiff may be entitled to so-called ‘'partial sum¬ 
mary judgment” on that question, leaving for deter¬ 
mination at the trial only the scope of the relief to 
be granted against defendant.^^ In some circum¬ 
stances, however, the court will not adjudicate the 
question of defendant’s liability leaving the question 
of damages to be determined by trial. 

§ 1215. - Operation and Effect of Judg¬ 

ment or Order 

Generally, summary judgment does not differ in ef¬ 
fect from other judgments; it is a judgment on the 
merits, and where entered for the defendant it is a com¬ 
plete determination and puts an end to the case. 

As a general rule, a summary judgment does not 
differ in effect from other judgments.^^ It is a judg¬ 
ment on the merits.99 Summary judgment for de¬ 


fendant is a complete determination and puts an end 
to the case;l it ordinarily connotes finality in the 
sense that an appeal will lie from such judgment, 
and the principle of res judicata applies thereto.^ 
Such a judgment must be taken to hold that on the 
pleadings and affidavits no genuine issue of material 
fact has been presented.^ Summary judgment pro¬ 
cedure deals only with the merits, and, if granted in 
favor of a defendant, judgment is in bar and not in 
abatement.'^ Summary judgment for plaintiff 
against defendant which does not dispose of an 
issue raised by a third-party defendant does not 
preclude subsequent disposition of such issue.^ 

Where facts appear in affidavits on a motion for 
a summary judgment which would justify an amend¬ 
ment of the pleadings, such amendment is not pre¬ 
vented by the entry of a final judgment.^ The fact 
that no order vacating an order granting defendant 
summary judgment on one of four counts in a com¬ 
plaint was ever entered does not preclude the court 
from giving judgment for plaintiff on such count, 
where it is sustained by the same facts which prove 
the case in plaintiff’s favor under the other counts 
and only one recovery can be had.'^ Where juris¬ 
diction of the court rests on diversity of citizenship 
and existence of a controversy involving the stat¬ 
utory amount, the court does not lose jurisdiction 
on elimination, on motion for summary judgment, 
of one cause of action barred by limitations, notwith¬ 
standing the aggregate amount recoverable under 
the remaining causes of action was less than $3000, 
where the bar of the statute of limitations did not 
appear on the face of the complaint, but was made 
to appear by affidavits in support of the motion for 
summary judgment.^ 


93. XJ.S.—^Panichella v. Pennsylvania 
R. Co.. CA-Pa., 252 F.2d 452. 

94. DC—Moore v. Fleishman, 264 
F.2(i 575, 105 U.S.App.D.C. 102. 

95. U.S.—Fancher v. Clark, D.C. 
Colo., 127 F.Supp. 452—Fleming- v. 
Dorsey, D.C.Pa., 72 F.Supp. 626. 

Danton v. Harry Winston, Inc., 
D.C.N.Y., 20 F.R.D. 425. 

96. U.S.—Harms, Inc. v. Tops Music 
Enterprises, Inc., of California, D. 
C.Cal., 160 F.Supp. 77. 

97. Other adeq.uate relief 

Where plaintiffs moved for judg¬ 
ment on pleadings or in the alterna¬ 
tive for a partial summary judgment 
on limited questions of defendant’s 
civil liability, but even though plain¬ 
tiffs were entitled to partial relief 
sought a trial as to amount of dam¬ 
ages due would still have to be held 
and judge presiding thereat would be 
confined by findings of fact required 
to be made if present motion were 


granted, partial summary judgment 
would not be substituted for adequate 
relief that could be obtained by pre¬ 
trial order. 

U.S.—Chorbajian v. Pan Am. World 
Airways, Inc., D.C.N.Y., 19 F.R.D. 
321. 

98. U S —Klein v. Lionel Corp., D.C. 
Del., 18 P.R.D, 184. 

99. U.S—^Ziegler v. Akin, C.A.Kan., 
261 F.2d 88—Martucci v, Mayer, C. 
A.Pa., 210 F.2d 259. 

Farbenfabriken Bayer, A.G. v 
Sterling Drug, Inc., D.C.N.J., 148 
F.Supp. 733, reversed on other 
grounds, C.A., 251 F.2d 300, certio¬ 
rari denied 78 S.Ct. 994, 356 U.S. 
957, 2 L.Ed.2d 1065. 

1. U.S.—Love V. Silas Mason Co., D. 
C.La., 66 F.Supp. 753. 

2. U.S.—Hull V. Brandywine Fibre 
Products Co., D.C.Del., 121 F.Supp. 
108. 


3. U.S—Elgin, J. & E. Ry. Co. v. 
Burley, Ill, 65 S.Ct. 1282, 325 U.S. 
711, 89 L.Ed. 1886, opinion adhered 
to 66 S.Ct. 721, 327 U.S. 661, 90 L. 
Ed. 928. 

4. U.S—Ziegler v. Akin, C.A Kan,, 
261 F.2d 8 8—Martucci v. Mayer, 
C.A.Pa., 210 F.2d 259. 

Halpern v. U. S., D.C.N.Y., 151 F. 
Supp. 183, reversed on other 
grounds, C.A., 258 F.2d 36—Hull v. 
Brandywine Fibre Products Co., D. 
C.Del., 121 F.Supp. 108. 

5. U.S.—^Kational City Bank of New 
York V. Puig, D.C.Puerto Rico, 106 
F.Supp. 1. 

6. U.S.—Rossiter v. Vogel, C.CA.JST. 
Y., 134 F.2d 908—^Downey v. Palm¬ 
er, C.C.A.K.Y., 114 F.2d 116. 

7. U.S.—Speed v. Transam erica 

Corp., D C.Del,, 100 F.Supp. 461. 

8. U.S.—Kissick Const. Co. v. First 
Nat. Bank of Wahoo, D.C.Neb., 46 
F.Supp. 869. 
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§ 1216.-Effect of Refusal of Sum¬ 

mary Judgment 

The refusaf of a summary judgment Is not a final 
Judgment, as the case still stands for trial. On the de¬ 
nial of such a judgment for the defendant, he may be 
directed to answer or otherwise plead to the complaint. 

The refusal of a summary judgment is not a final 
judgment, as the case still stands for a regular 
trial but as discussed supra § 1214, the court may 
order that at the trial only such material facts shall 
be considered as are in dispute, and that other facts 
shall be deemed established. Where an order of 
denial of defendant’s motion for summary judgment 
did not specify any facts as uncontroverted, such 
order does not preclude the trial court from denying 
plaintiff^s motion for judgment notwithstanding ver¬ 
dict, even though plaintiff’s view is supported by 
the opinion of the court denying summary judg- 
ment.i^ If a motion for a summary judgment by de¬ 
fendant, filed before answer, is denied, he is en¬ 
titled to answer.i^ 

Direction to plead. On denying a summary judg¬ 
ment for defendant, the court may direct him to an¬ 
swer or otherwise plead to the complaint,!^ and on 
his refusal to do so and election to stand on his 
exceptions to the rulings of the court on his motion 
the court should enter judgment for plaintiff,!^ al¬ 
though the complaint is unverified and alleges in gen¬ 
eral statutory language, facts which are denied un¬ 
der oath in affidavits which detail facts sufficient to 
present a prima facie defense.!^ 

§ 1217. Reargument or Rehearing; Vacation 
of Judgment 

A party seeking rehearing of the determination of 
the court on a motion for summary Judgment must pro¬ 
ceed by motion for leave to reargue; and it is within 
the discretion of the court to refuse to entertain a peti¬ 
tion for rehearing. 

A petition for rehearing of the decision of the 


court on a motion for summary judgment must be 
timely made.!^ Where reargument is sought of the 
denial of a motion for summary judgment, the mov¬ 
ing party must proceed by motion for leave to re¬ 
argue on ten days’ written notice.!^ Refusal of the 
court to entertain a petition for rehearing does not 
constitute an abuse of discretion where the support¬ 
ing affidavit did not contain anything not known 
to the unsuccessful plaintiff prior to hearing on the 
granted motion for summary judgment.!'^ Over¬ 
ruling of a motion for reconsideration of a summary 
judgment and for leave to file an amended complaint 
is in the exercise of sound discretion of the court 
where the result would have properly been the same 
even though the amendment offered had been al- 
lowed.!S The decision of the court will not be 
changed on reargument in the absence of proper 
ground therefor.!^ 

Vacation of judgment. Where an order granting 
summary judgment was based on a then pending 
cross claim and complaint in intervention, but there¬ 
after the court of appeals issued a writ of mandamus 
directing that the complaint in intervention and 
cross claims on which the motions for summary 
judgment were predicated should be dismissed, and 
the district court entered orders dismissing the 
pleadings in their entirety in accordance with the 
writ, there were no longer any pleadings to support 
the summary judgment, and the summary judgment 
should be vacated.^o 

§ 1218. Subsequent Proceedings 

On granting of a summary Judgment, a full hearing 
must be had on tho question of damages. The court 
may stay judgment rendered on a motion for summary 
judgment until all the issues have been disposed of. 

Federal Rules o£ Civil Procedure, Rule 56, 28 
U.S.C.A., providing for summary judgment contem¬ 
plates a full hearing on the question of damages, 


9. XJ.S.—^Jones v. St. Paul Fire & 
Marine Ins. Co., C.C.A,Tex., 108 
F.2d 123. 

Hiroshi Muramato v. Blidberg" 
Rothchild Co., D.C.N.Y., 94 F.Supp. 
131. 

Holdingr is that there is ah tm- 
disposed of issue requiring trial, and 
the decision cannot be said to have 
disposed of the issue. 

U.S.—^Van Alen v. Aluminum Co. of 
America, D.C.N.Y., 43 F.Supp. 833. 

10. tJ.S.—^Hartmann v. American 
Hews Co., C.A.W1S., 171 F.2d 581. 
certiorari denied 69 S.Ct. 1049, 337 
U.S. 907, 93 U.Ed. 1719. 

11. U.S.—^Yiking Press v. Goldman, 

D.C.H.Y., 38 F.Supp. 1014. j 


Stuart Inv. Co. v. Westinghouse 
Elec. Corp., D.CHeb., 11 F.RD. 277, 
appeal dismissed, C.A., 192 F.2d 
935. 

12. U.S.—Hummel v. Wells Petrole¬ 
um Co., aC.A.Ill., Ill F.2d 883. 

13. U.S.—^Hummel v. Wells Petrole¬ 
um Co., supra. 

14. US.—^Hummel v. Wells Petrole¬ 
um Co., supra. 

15. U.S.—George P. Converse & Co. 
V. Polaroid Corp., C.A.Mass., 242 F. 
2d 116. 

16. U.S.—Berkley v. Clark Equip¬ 
ment Co., D.C.lsr.T., 22 P.R.D. 487. 

17. U.S.—George P. Converse & Co. 
V. Polaroid Corp., C.A.Mass., 242 F. 
2d 116. 


18. U.S.—^Wibbelman v. Home Ins. 
Co., C.AMich., 194 F.2d 262. 

19. U.S.—Dyer v. MacDougall, D.C. 
N.T., 109 F.Supp. 444. 

20. U.S.—^Ammann v. Home Inv. Co., 
C.A.Cal., 243 F.2d 748. 

21. U.S.—^Woods V. Mertes, D.C.Del., 
9 F-R.D. 318. 

Incomplete record 

In action for breach of contract to 
engage instructor to lecture at educa¬ 
tional institution wherein plaintiff 
was entitled to summary judgment, 
a trial was required to be held on 
question of plaintiff’s damages, as 
against plaintiff’s contention that he 
was entitled to recover entire amount 
of contract because he was free to 
seek employment elsewhere during 
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and on granting a summary judgment, where dam¬ 
ages are involved, the action may be referred to a 
master to pass on the issue of damages.^^ The 
court may stay judgment rendered on a motion for 
summary judgment until all the issues have been 
disposed of.^^ In some circumstances, enforcement 
of the judgment may be stayed on condition that the 
party serve an undertaking to secure the judgment 


with interest pending disposition of his claim.^'^ 

On denial of a motion for summary judgment, the 
case stands for regular trial.^^ The decision on de¬ 
fendant’s motion for summary judgment constitutes 
the law of the case and the same questions may not 
be raised by the filing of a second motion for sum¬ 
mary judgment after answer.^® 


D. JUDGMENT NOTWITHSTANDING VERDICT 


§ 1219. In General 

Within ten days after the reception of a verdict, a 
party who has moved for a directed verdict may move 
to have the verdict and any judgment entered thereon 
set aside and to have Judgment entered in accordance 
with his motion for a directed verdict. 

With respect to judgments notwithstanding the 
verdict, or judgment non obstante veredicto, which 
are discussed generally in Judgments §§ 59-61, un¬ 
der Rule 50 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., so providing, within ten days 
after the reception of a verdict, a party who has 
moved for a directed verdict may move to have the 
verdict and any judgment entered thereon set aside 
and to have judgment entered in accordance with his 
motion for a directed verdict.27 

The Rule was designed to provide a precise plan to 
end the confusion then prevailing about directed 
verdicts and motions for judgments notwithstand¬ 
ing verdicts.^^ More specifically, the Rule was 
adopted for the purpose of reserving automatically 
to the district court the right to pass on a motion 
for judgment notwithstanding the verdict, even 
though it had denied a motion for a directed ver¬ 


dict and had submitted the case to the jury.^^ 

Rule 50 (b) added nothing of substance to the 
rights of litigants previously existing and available 
through a more cumbersome procedure, but merely 
rendered unnecessary a request for reservation of 
the question of law or a formal reservation.^^ Also, 
Rule 50 (b) goes further than the old practice in that 
district judges, under certain circumstances, are ex¬ 
pressly declared to have the right, but not the man¬ 
datory duty, to enter a judgment contrary to the 
jury’s verdict without granting a new trial. 

A motion for judgment notwithstanding the ver¬ 
dict is obviously not necessary or even proper where 
there was no jury trial,®^ or where there was no 
trial of any issues of fact in the case and no verdict 
rendered.®® However, the Rule does apply where, 
after the court refused to grant a directed verdict, it 
submitted the case to the jury, but the jury disagreed 
and failed to reach a verdict.®^ 

The Rule provides its own exclusive procedural 
program,®^ and carefully sets out the steps and pro¬ 
cedures to be followed by the parties as a prerequi¬ 
site to entry of judgments notwithstanding an ad- 


existence of contract provided it did 
not interfere with his duties under 
contract, where record did not permit 
a fair determination of extent to 
which plaintiff's duties under con¬ 
tract would have permitted him to 
obtain other employment. 

U.S.—Russell V. Barnes Foundation, 
D.C.Pa., 60 F.Supp. 174, appeal dis¬ 
missed, C.C.A., 136 F.2d 654. 

22. U.S.—Houghton Mifflin Co. v. 

Stackpole Sons, D.C.N.T., 31 F. 

Supp. 617, modified on other 
grounds, C.C.A., 113 F.2d 627. 

23. U.S.—Nutrena Mills, Inc. v. 
Greer. D.C.Mo.. 114 F.Supp. 166. 

Stay until determination of counter¬ 
claim 

U.S.—Omark Industries, Inc. v. Lu- 
banko Tool Co., C.A.N.T., 266 F.2d 
640. 

24. U.S.—Bond Indus. Eauipment 
Sales Co. v. Whiting Corp., D.C.N. 
Y., 114 F.Supp. 161. 


25. U.S.—Hiroshi Muramato v. Blid- 
berg Rothchild Co., B.C.N'.T., 94 F. 
Supp. 131. 

26- U.S.—Garden City Chamber of 
Commerce v. Wagner, D.C.N.T., 104 
F.Supp. 235. 

27. U.S.—^Johnson v. New York, N. 
H. & H. R. Co., N.T., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

Burns v. Tanos, D.C.Pa., 17 P.R. 
D. 391, affirmed, C.A., 232 F.2d 929. 

28. U.S.—^Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Bd. 77. 


Duncan, Ark., 61 S.Ct. 189, 311 U.S. 
243, 85 L.Ed. 147. 

Shaw V. Edward Hines Lumber 
Co., CAUL, 240 F.2d 434. 

Fla.—ICidd v, Cox, 40 So.2d 454. 

31. US—Berry v. U. S., Vt., 61 S. 
Ct. 637, 312 U.S. 450, 85 L.Ed. 945. 

32, U.S.—^Morris v. Prefabrication 
Engineering Co., C.C.A.Fla., 160 F. 
2d 779. 

Rule inapplicable 

U.S.—Hunter-Wilson Distilling Co. v. 
Foust Distilling Co., C.A.Pa., 181 
F.2d 643, 17 A.L.R.2d 1191. 


29. U.S.—Globe Liquor Co. v. San 
Roman, C.C.A.I11., 160 F.2d 800, af¬ 
firmed in part and remanded in part 
on other grounds 68 S.Ct. 246, 332 
U.S. 571, 92 L.Ed. 177, rehearing 
denied 68 S.Ct. 450, 333 U.S. 830, 92 
L.Ed. 1115—^Ryan Distribution Cor¬ 
poration V. Caley, C.C.A.Pa., 147 
F.2d 138. 

30. U.S.—^Montgomery Ward & Co. v. 
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33. U.S.—Blanton v. Pacific Mut. 
Life Ins. Co., D.C.N.C, 4 F.R.D, 
200, appeal dismissed, C.C.A., 145 
F.2d 725. 

34. U.S.—Crist v. Pennsylvania R, 
Co., D.C.Pa., 96 F.Supp. 243. 

35. U.S.—Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 126, 
344 U.S. 48, 97 L.Ed. 77. 
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verse jury verdict and these steps and proce¬ 
dures must be followed.^^ 

The power to grant the motion for judgment not¬ 
withstanding the verdict should be cautiousuly exer- 
cised.SS 

Relationship to other motions. While the Rule 
altered the procedure in the federal courts, it did not 
alter the nature and effect of motions for a directed 
verdict, for judgment notwithstanding the verdict, 
and for new trial, and a motion for judgment not¬ 
withstanding the verdict is entitled to be decided ac¬ 
cording to the particular principles applicable to it, 
without confusing it with the other motions. 
However, a motion for judgment notwithstanding 
the verdict may be regarded as the renewal of the 
previous motion for a directed verdict, and must be 
considered in the light of the rules applicable to 
motions for directed verdicts.Thus, in passing on 
a motion for judgment notwithstanding the verdict, 
the trial court is governed by the same rules which 
govern it in passing on a motion for a directed ver¬ 
dict and the question raised by the motion for 
judgment notwithstanding the verdict is the same as 
that raised by a motion for a directed verdict.*^^ 

On the other hand, the rules governing the suffi¬ 


ciency of the evidence or the disposition of the mo¬ 
tion when the court is passing on a motion for judg¬ 
ment notwithstanding the verdict are different from 
those applicable when the court is passing on a mo¬ 
tion for a new trial.^^ 

Matters before court. The sole matter before the 
court on a motion for judgment notwithstanding the 
verdict, at least in the absence of an alternative mo¬ 
tion for new trial, discussed supra § 1089, is whether 
the court should enter a judgment in favor of the 
moving party irrespective of the verdict of the jury 
in favor of the other party and the court will not 
consider questions other than whether there is any 
evidence to support the verdict.'^^ Certainly, the 
court will not consider questions which are not ma¬ 
terial or not in issue under the particular circum¬ 
stances.^^ 

Applicable substantive law; ''law of casef^ In 
determining a motion for judgment notwithstanding 
the verdict, the facts are to be considered in the light 
of the substantive law applicable to the particular 
case.^7 Where instructions given by the court have 
not been excepted to by either party they become 
the '^law of the case*' on the motion.'^^ 


36. U.S.—Johnson v. New York, N. 
H. & H. B. Co., supra. 

37. US—Johnson v. New York, N. 
H, & H. B. Co., supra. 

38. U S.—Clarke v. Chicago & N. W. 
By. Co., D.C.Minn., 63 P Supp. 579. 

39. U.S,—Marsh v. Illinois Cent. B. 
Co., C.A.Miss.. 175 F.2<a 498. 

Widder v. New York, C & St. L. 
R. Co., D.C.Pa., 142 F.Supp. 830, 
affirmed, C.A., 235 F.2d 752. 

Sach governed Tby different principles 
U.S.—Johns V. Baltimore & O. B. Co., 
D.C.Pa., 143 P.Supp. 15, affirmed, 

C. A., 239 F,2d 385. 

40. U.S.—Hartman v. White Motor 
Co., D.C.Mich., 12 F.R.D. 328. 

41. U.S.—^MacKay v. Costigan, C.A. 
Ill., 179 P.2d 125. 

D.C.—Stauffer v. Bailway Mail Ass’n, 

D. C., 59 F.Supp. 833, reversed on 
other grounds 152 F.2d 146, 80 U.S. 
App.D.C. 278. 

Martin v. Washington Terminal 
Co., D.C., 6 F.B.D. 543, affirmed 167 
P.2d 762, 83 U.S.App.D.C. 398. 

42. U.S,—Lambie v. Tibbits, C.A. 
Wis„ 267 P.2d 902—Shaw v. Ed¬ 
ward Hines Lumber Co., C.A.I11., 
249 F.2d 434—Standard Acc, Ins. 
Co. of Detroit, Mich. v. Winget, C. 
A,Cal., 197 F.2d 97, 34 A.L.B.2d 
250^—^IMacKay v, Costigan, C.A.I11,, 
179 F.2d 125. 

43. U.S.—Thomas v. Atlantic Coast 
Line B. Co., C.A.Fla., 223 F.2d 1— 


Snead v. New York Cent. B. Co., C. 
A.W.Va., 216 F.2d 169. 

Motion for judgment notwithstanding 
verdict distinguished from motion 
for new trial in that former only 
involves ruling of law by court see 
infra § 1222. 

44. U.S.—Moomaw v. Beading Co., 
D.C.Pa., 66 F.Supp. 636, affirmed, C. 
C.A., 156 F.2d 678. 

45. U.S.—^Yates v. Dann, D.C.Del., 
11 F.RD. 386, 

Court’s rulings not subject to q.ues- 
tion 

Where plaintiff moved for partial 
new trial limited to question of dam¬ 
ages, and defendant moved for judg¬ 
ment notwithstanding verdict, but 
did not file any motion for new trial, 
defendant was foreclosed from argu¬ 
ing that any of the district court’s 
rulings were in any way erroneous. 
U.S.—^Yates v. Dann, supra. 

46. U.S.—Byrne v. Pennsylvania B. 
Co., D.C.Pa., 169 P.Supp. 655, af¬ 
firmed, C.A., 262 F.2d 906. 

Questions under state law 
Where workman for whose death 
recovery was sought under Federal 
Employers’ Liability Act was an em¬ 
ployee of defendant railroad at time 
of death, questions raised by defend¬ 
ant railroad under law of state in 
which workman was killed need not 
be considered on defendant’s motions 
for judgment notwithstanding the 
verdict. 


U.S.—Byrne v. Pennsylvania R. Co., 
supra. 

Estoppel 

In action by beneficiary on a Na¬ 
tional Service Life Insurance policy, 
where government maintained policy 
had lapsed due to nonpayment of pre¬ 
miums, but beneficiary produced nec¬ 
essary premium receipts, and govern¬ 
ment introduced its records to show 
that premium had not been paid, and 
charge did not contain instruction 
concerning estoppel, question whether 
government could be estopped to de¬ 
ny validity of its issued receipt was 
not in issue, and it could not be pre¬ 
sumed that verdict for beneficiary 
was based on such theory. 

U.S.—Ping V. U. S., D.C.Mich., 105 F. 
Supp. 843. 

47. Perishable Agricultural Com¬ 
modities Act 

Where both parties to proceeding 
under Perishable Agricultural Com¬ 
modities Act to recover for refusal to 
accept shipment of grapes made mo¬ 
tions for entry of judgment in their 
favor, facts and all reasonable infer¬ 
ences were to be considered in the 
light of the Perishable Agricultural 
Commodities Act and the law of 
sales. 

U.S.—California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed, C.A.. 184 F.2d 517. 

48. U.S.—State Farm Mut. Auto. Ins. 
Co. V. Porter, C.A.Cal., 186 F.2d 
834. 
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Death of trial fudge. In accordance with the pro¬ 
visions of Rule 63, relating to the death, sickness, or 
other disability of a judge before whom an action 
has been tried, where a motion for judgment not¬ 
withstanding the verdict is brought on for hearing 
after the death of the judge who presided at the 
trial, another judge may dispose of the motion with¬ 
out hearing the case de novo if the record is suffi¬ 
ciently clear and complete.49 Where the trial judge 
dies after the jury return a verdict but before a 
motion for judgment notwithstanding the verdict is 
heard or decided, the rulings of the trial judge are 
presumed to be correct, and the burden is on the 
defeated party to demonstrate the contrary.^0 

Judgment on anszvers to interrogatories. Under 
Rule 49 (b) of the Federal Rules of Civil Procedure, 
28 U.S.C.A., where the answers to interrogatories 
are consistent with each other but one or more is 
inconsistent with the general verdict, the court may 
render a judgment on the answers notwithstanding 
the general verdict.^i This Rule contemplates an 
answer which is wholly incompatible with the gen¬ 
eral verdict, ^nd the mere fact that the answers 
suggest a larger verdict than is returned by the gen¬ 
eral verdict is not such an inconsistency.^^ 


A motion for judgment notwithstanding the ver¬ 
dict may be granted where the jury^s answers to cer¬ 
tain interrogatories are false as a matter of law.^^ 
The rules governing the construction of evidence for 
the purpose of determining a motion for judgment 
notwithstanding the verdict generally, discussed 
infra § 1224, apply to such a motion with respect to 
the jury’s answers to interrogatories.^® 

Applicability of state law. With respect to mo¬ 
tions for judgment notwithstanding the verdict, the 
federal courts are guided by Rule 50 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A.,®® and state 
procedure no longer controls.®'^ Certainly the fed¬ 
eral law, rather than state law, controls where a fed¬ 
eral question is involved.®^ 

Prior to Rule 50, while there were decisions to 
the effect that state statutes should be followed with 
respect to motions for judgment non obstante vere¬ 
dicto,® ^ it was held that such a judgment could not be 
directed or entered in a federal court, regardless of 
what the state law might be,®^ unless, perhaps, under 
some peculiar state statute a favorable ruling for 
either party for direction of a verdict in his favor, 
if not sustained on appeal, would carry an implied 


First Acceptance Corp. v. Ken¬ 
nedy, D.C.Iowa, 95 P.Supp. 861, re¬ 
versed on other grounds, C.A., 194 
F.2d 819. 

49. Record held sufficiently clear and 
complete 

XJ.S.—Lashbrook v, Kennedy Motor 
Lines, D.C.Pa., 119 F.Supp. 716. 

50. D.C.—Miller v. Pennsylvania R. 
Co., D.C., 161 F.Supp. 633. 

51. U.S.—Voelkel v. Bennet, D.C.Pa., 
31 P.Supp. 506, affirmed, C.C.A., 115 
F.2d 102. 

52. XJ.S.—^Wayne v. New York Life 
Ins. Co., D.C.Mo., 2 P.R.D. 202. 
Where answers do not cover ev¬ 
ery essential element of the case so 
as to furnish a sufficient base for 
judgment for plaintiff, if the general 
verdict for plaintiff should be set 
aside, plaintiff’s motion for judgment 
in accordance with answers to in¬ 
terrogatories under the Federal Rule 
may be overruled. 

XJ.S.—^Wayne v. New York Life Ins. 
Co., supra. 

53. XJ.S.—Wayne v. New York Life 
Ins. Co., supra. 

54. Falseness not established 

XJ.S.—Langhorne v. Capital Fire Ins. 
Co. of California, D.C.Minn., 54 F. 
Supp. 771, affirmed, C.C.A., 146 P.2d 
237. 

55. Finding supported by adequate 
evidence 

In conductor’s action for injuries 
against employer, where jury in an¬ 


swering interrogatories found that 
train did not move after coupling op¬ 
eration and there was adequate evi¬ 
dence to support that finding, court 
must accept that finding notwith¬ 
standing conductor's testimony to 
contrary in determining employer’s 
motion for judgment notwithstanding 
the verdict for the conductor. 

XJ.S.—^Myers v. Reading Co., D.C.Pa., 
63 F.Supp. 817, affirmed 155 F.2d 
623, reversed on other grounds, C.C. 
A., 67 S.Ct. 1334, 331 U.S. 477, 91 
L.Ed. 1616. 

56. XJ.S.—Johnson v. New York, N. 
H. & H. R. Co., NY., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

57. U.S.—^Johnson v. New York, N. 
H. & H. R. Co., supra. 

58. U.S.—State of Wash. v. U. S., 
C.A.Wash., 214 F.2d 33, certiorari 
denied 75 S.Ct. 86, 348 U.S. 862, 99 
L.Ed. 679. 

59. U.S.—^Mayfield v. u3Etna Life Ins. 
Co., C.C.A.Tex., 100 P.2d 199—Glynn 
V. Krippner, D.C.Minn., 47 P.2d 281, 
reversed on other grounds, C.C.A., 
60 P.2d 406. 

Moore v. U. S., D.C.Pa, 19 P. 
Supp. 921. 

25 C.J, p 823 note 30. 

Practice generally as to judgments 
non obstante veredicto see Judg¬ 
ments. 

G-iving party requesting instructions 
right to move for judgment 
Federal courts were required to 
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conform to the procedure prescribed 
by a state statute giving a party 
requesting binding instructions which 
have been refused or the point re¬ 
served the right to move the court 
to have all the evidence taken on the 
trial certified and filed so as to be¬ 
come a part of the record, and for 
judgment non obstante verdicto on 
the whole record. 

U.S.—Cornette v. Baltimore & O. R. 

Co., Pa., 195 F. 59, 116 C.C.A. 61. 
25 C.J. p 819 note 54. 

In absence of motion for judgment 
notwithstanding verdict, in accord¬ 
ance with state practice, such a judg¬ 
ment could not be given. 

U.S.—-iEtna Ins. Co. v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 US. 389, 81 L.Ed. 1177—Spring- 
field Fire & Marine Ins. Co. v. Ken¬ 
nedy, to Use of Bogash, Pa., 67 S. 
Ct. 809, 301 U.S. 389, 81 L.Ed. 1177 
—Liverpool London & Globe 
Ins. Co„ Limited v. Kennedy, to 
Use of Bogash, Pa., 57 S.Ct. 809, 
301 U.S. 389, 81 LEd. 1177. 

60. U.S.—Slocum V. New York Life 
Ins. Co., Pa., 33 S.Ct. 523, 228 U.S. 
364, 67 L.Ed. 879, Ann.Cas.l914D 
1029. 

H. F. Wilcox Oil & Gas Co. v. 
Skidmore, C.C.A.Mo., 72 F.2d 748. 

Pacific Mills V. Parish, N.H., 21J 
F. 448, 130 C.C.A. 95. 

Puerto Rico.—^Erwin v. Nater, 6 Puer¬ 
to Rico Fed. 690. 

25 C.J. p 823 note 31. 
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consent to a final judgment the other way,^i or 
where the motion was on the theory that such judg¬ 
ment was required by the pleadings. 

It was held that a federal court could grant a judg¬ 
ment non obstante veredicto for plaintiff on matter 
apparent of record but it was also held that it 
could not render such a judgment, based on the evi¬ 
dence, as that would violate the constitutional right 
of trial by jury.64 

§ 1220. Necessity for Motion for Directed 
Verdict 

A Judgment notwithstanding the verdict may be 
entered only where a motion for a directed verdict has 
been duly made, although it is immaterial whether the 
court denied such motion or merely reserved decision 
on it. 

Under Rule 50 (b) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., which provides, in 
effect, that a litigant who moves for a directed ver¬ 


dict at the close of the evidence may, if his motion is 
denied or not granted, move to have the verdict and 
any judgment thereon set aside, and to have judg¬ 
ment entered in accordance with his motion for a 
directed verdict, a judgment notwithstanding the 
verdict may be entered only where a motion for a 
directed verdict has been duly made.^^ 

Accordingly, where a party’s motion or purported 
motion for a directed verdict is for some reason 
improper or insufficient, the motion for judgment 
notwithstanding the verdict will be denied.®® How¬ 
ever, mere flimsy irregularities or clerical errors in 
a motion for a directed verdict which do not affect 
the consideration of the merits of a case will not 
deprive the trial court of the power to set aside 
the verdict and enter judgment notwithstanding the 
verdict.®'^ 

It is immaterial whether the district court denied 


61. U.S.—Pacific Mills v. Parish, N. 
H., 213 P. 448. 130 C.C.A. 95. 

62. U.S—Slocum V. New York Life 
Ins. Go., Pa., 33 S.Ct, 523, 228 U.S. 
364, 57 L.Ed. 879, Ann.Cas.l914D 
1029. 

63. U.S.—Slocum v. New York Life 
Ins. Co., supra. 

Sternberg v. Camden First Nat. 
Bank, C C.A.Pa., 280 F. 863. 

64. U.S.—Young v. Central R. Co., 
Pa., 34 S.Ct. 451, 232 U.S. 602, 58 
L.Ed. 750. 

S3 C J. p 1178 note 11 [g] (3), p 1185 
note 63. 

65. U.S,—Sears v. Pauly, C.A.Mass., 
261 F.2d 304—Godwin v. Brown, C. 
A Ark., 249 P.2d 356—Jones Truck 
Lines, Inc. v. Argo, C.A.Ark., 237 
F.2d 049—Guerrero v. Amencan- 
Hawahan S. S. Co., C.A.Cal., 222 P. 
2d 238—O’Malley v. Cover, C.A. 
Neb., 221 F.2d 156—Baker v. Chi¬ 
cago, B. & Q. R. Co., C-A.Iowa, 220 
P.2d 721—Indamer Corp. v. Cran- 
don, C.A.Fla., 217 F.2d 391—Bos¬ 
ton Ins. Co. V. Fisher, C.A.Mo., 185 
F.2d 977—Southeastern Greyhound 
Lines v. McCafferty, C.C.A.Ky., 169 
F.2d 1, certiorari denied 69 S.Ct. 
136, 336 U.S. 861, 93 L.Ed. 407— 
Hawkins v. Sims, C.C.A..W.Va., 137 
F.2d 66—Mutual Ben. Health & Ac¬ 
cident Ass’n V. Thomas, C.C-A,Ark., 
123 P.2d 353—JEltna Casualty <fe 
Surety Co. v. Yeatts, C.C.A.Va., 122 
r.2d 350. 

U. S. V. 363 Cases, More or Less, 
Mountain Valley Mineral Water, 
D.C.Ark., 143 F.Supp. 219, reversed 
on other grounds, C.A., 247 P.2d 
473—^Drinan v. A. J, Lindemann & 
Hoverson Co., D.C.Wis., 141 F.Supp. 
73. affirmed, CA., 238 F.2d 72. 


' Burns v. Yanos, D.C.Pa., 17 F. 
RD, 391, affirmed, C.A., 232 F.2d 
929. 

Matter not raised in motion for di¬ 
rected verdict as waived on mo¬ 
tion for judgment notwithstanding 
verdict see infra § 1221. 

Beason for rule 

“It is only in this manner that the 
question may be re-examined as a 
question of law. To ask the court 
to enter a judgment, contrary to a 
general verdict of the jury where no 
motion for a directed verdict has 
been interposed, is simply to ask 
the court to re-examine the facts al¬ 
ready tried by the jury, and this the 
court may not do without violating 
the Seventh Amendment,’" 

U.S.—^Mutual Ben. Health & Accident 
Ass’n V. Thomas, C.C.A.Ark., 123 
P.2d 353, 355. 

As among several defendants 

Where first defendant made no mo¬ 
tion for directed verdict against sec¬ 
ond defendant, from which first de¬ 
fendant sought indemnity or con¬ 
tribution, first defendant was in no 
position to insist on judgment against 
second defendant notwithstanding the 
verdict. 

U.S.—Sun Oil Co. r. Pierce, C.A.Tex., 
224 F,2d 580. 

Where trial occurred prior to ef¬ 
fective date of Buie, Rule does not 
apply. 

U.S.—J^tna, Casualty & Surety Co. v. 
First Nat. Bank, C.aA.Pa., 103 F.2d 
977. 

66. U.S.—Jones Truck Lines, Inc. v. 
Argo, C.A.Ark., 237 F.2d 649. 

Specific grounds for motion not al¬ 
leged 

Where defendant’s motion for di¬ 
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rected verdict was improper because 
specific grounds for motion were not 
alleged, defendant’s motion for judg¬ 
ment notwithstanding verdict was 
also properly denied. 

U.S.—Jones Truck Lines, Inc. ▼. 

Argo, supra. 

Submission of point for charge held 
insufficient 

In action arising out of collision 
between tractor-trailer and delivery 
truck, tractor-trailer owner’s submis¬ 
sion of general point for charge that 
under law and evidence verdict must 
be for tractor-trailer owner did not 
suffice as motion for directed verdict 
so as to permit allowance of tractor- 
trailer owner’s motion for judgment 
after return of special verdict where¬ 
by jury had found driver of delivery 
truck not guilty of any negligence 
which was substantial factor In 
bringing about the accident. 

U.S.—Burns v. Yanos, D.C.Pa., 17 F. 

R.D. 391, affirmed, C.A., 232 F.2d 

929. 

67. Omission of Individual’s name 

In action against air line for death 
of passengers, wherein air line, at 
outset and in motions for directed 
verdicts at close of plaintiffs’ case, 
urged that there could be no recovery 
in excess of Warsaw Convention lim¬ 
itation, and raised contention again 
at close of all evidence, that motion 
at close of all evidence made no spe¬ 
cific reference to one of the deceased 
passengers did not deprive trial court 
of power to set aside verdict and di¬ 
rect judgment for plaintiffs for lim¬ 
ited recovery for all deaths. 

U.S.—Grey v. American Airlines, C.A. 

N.Y., 227 P,2d 282, certiorari denied 

76 S.Ct. 476, 350 U.S. 989, 100 L.Ed. 

855. 
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the motion for a directed verdict or merely reserved 
decision on it.^8 

Waiver of motion for directed verdict Where a 
party who made a motion for a directed verdict sub¬ 
sequently waived it, as discussed supra § 974, the 
court will properly refuse to grant judgment not¬ 
withstanding the verdict.^3 

§ 1221. Grounds 

Whether matters constitute such grounds as war¬ 
rant the granting of a motion for Judgment notwith¬ 
standing the verdict has been adjudicated with respect 
to various matters, such as comment by court or coun¬ 
sel, and improper calculations by the Jury. 

Although it is generally held that the motion can 
be granted only where, as a matter of law, the op¬ 
posing party fails to make a case, as appears infra 
§ 1222, whether matters constitute such grounds 
as would warrant the granting of a motion for judg¬ 
ment notwithstanding the verdict has been adjudicat¬ 


ed with respect to various other matters,*^® such as 
comment made by court or counsel.A motion to 
set aside the verdict may be granted where the jury's 
verdict exceeds their power."^2 However, a motion 
for judgment notwithstanding the verdict will not be 
granted on the ground that certain evidence had 
inserted elements into the case causing the jury 
to render a decision based on passion and prejudice, 
where such evidence was introduced by the moving 
party. 

A party moving for judgment notwithstanding the 
verdict cannot assert a contention that was not made 
at the trial, nor included as a ground for the mo¬ 
tion, and for which there was no supporting proof 
and a matter not raised in the motion for a directed 
verdict is similarly regarded as waived on a motion 
for judgment notwithstanding the verdict, and can¬ 
not be relied on.'^^ 

Improper calculations by jury. The fact that in 


68. D.C.—Moore v. Capital Transit 
Co., 226 F.2d 67, 96 U.S.App.D.C. 
335, certiorari denied 76 S.Ct. 434, 
360 U.S. 966, 100 L.Ed. 839. 

69. U.S.—O’Malley v. Cover, C.A. 
Neb., 221 F.2d 156. 

70. Grant of motion warranted 

(1) Where preponderance of evi¬ 
dence, in pedestrian’s action against 
corporation and its employee for in¬ 
juries sustained when automobile 
driven by employee struck pedestrian, 
supported corporation’s contention 
that its employee had not been acting 
within course and sco'pe of his em¬ 
ployment at time of accident and that 
employee’s use of vehicle at time of 
accident was nonconsensual for Fi¬ 
nancial Kesponsibility Act purposes, 
court would have to grant corpora¬ 
tion’s motion for judgment notwith¬ 
standing verdict for plaintiff. 

U.S.—Kern v. Standard Oil Co., D.C. 

Minn., 135 F.Supp. 105, vacated on 
other grounds, C.A., 230 F.2d 954. 

(2) Where plaintiff sued corpora- j 
tion for alleged breach of contract to 
employ plaintiff for one year at sal¬ 
ary of twenty-five thousand dollars in 
cash and twenty-five thousand dollars 
in common stock and jury returned 
verdict which represented unpaid por¬ 
tion of cash salary, trial court prop¬ 
erly set aside verdict and entered 
judgment notwithstanding the verdict 
in absence of evidence that plaintiff 
was hired for one year at twenty-five 
thousand dollars cash salary, even if 
plaintiff succeeded in introducing 
sufficient circlumstantial evidence to 
warrant finding that corporate di¬ 
rector who allegedly entered into 
contract on behalf of corporation had 
authority to hire plaintiff. 

U.S.—Gumpert v. Bon Ami Co., C.A.N. 
T., 261 F.2d 735. 


Grant of motion not warranted 

(1) In general. 

U.S.—Timmons v. U- S, CASC., 194 
P.2d 357, certiorari denied 73 S.Ct. 
59, 344 U.S. 844, 97 L Ed 656, re¬ 
hearing denied 73 S.Ct, 174, 344 U.S. 
882, 97 L.Ed. 683. 

Cordle v. Kelly, D.C.Mich., 117 F. 
Supp. 662, affirmed, C.A., 217 P.2d 
757. 

(2) Immaterial error in instruc¬ 
tions. 

U.S.—Hundley v. Milner Hotel Man¬ 
agement Co., D.C.Ky., 114 F.Supp. 
206, affirmed, C.A., 216 F.2d 613. 

71. Grant of motion not warranted 
In action against railroad corpora¬ 
tion for injuries to plaintiff who was 
struck at street crossing on which 
he lay after being rendered uncon¬ 
scious by fall after stepping in hole 
on crossing, record on motion for 
judgment notwithstanding verdict 
disclosed that no comment of court 
or counsel, when taken in proper per¬ 
spective and balance of entire record 
in hotly contested case, could be 
deemed to have improperly influenced 
jury. 

U.S.—Conry v. Baltimore & O. R. 
Co., D.C.Pa., 112 F.Supp. 252, af¬ 
firmed, C.A., 209 F,2d 422. 

72. Bestowing charity at govern¬ 
ment's expense 

It is not within the power of the 
jury to bestow charity at the gov¬ 
ernment's expense, and where it 
clearly appears that this is done, the 
trial court should set aside the ver¬ 
dict against the government. 

U.S.—Edwards v. U. S., C.C.A.Tenn., 
140 F.2d 626. 

73. U.S.—Hundley v. Milner Hotel 
Management Co., D.C.Ky., 114 F. 
Supp. 206, affirmed, C.A., 216 F.2d 
613. 


Bove letters 

U.S.—Hundley v. Milner Hotel Man¬ 
agement Co., supra. 

Incapacity of parties 

Under Rule 9 (a) of the Federal 
Rules of Civil Procedure, providing 
that when party desires to raise issue 
of capacity of any party to sue he 
shall do so by specific negative aver¬ 
ment, which shall include such sup¬ 
porting particulars as are peculiarly 
within pleader’s knowledge, defend¬ 
ant in action by parents for deaths 
of sons as result of automobile colli¬ 
sion could not raise issue of incapac¬ 
ity of parents for failure to allege 
and prove that children were not sur¬ 
vived by wives or children by motion 
for judgment notwithstanding verdict 
at conclusion of case. 

U.S.—^Waldrip v. Liberty Mut. Ins. 
Co., D.C.La., 11 F.R.D. 426. 

74, Particular proof required 

In action for damages for depre¬ 
ciation m value of farm because of a 
diminution of water in spring there^ 
on as a result of blasting operations 
conducted by defendants on neighbor¬ 
ing property, defendants could not as¬ 
sert, on motions to set aside verdict 
and for judgment in their favor, that 
proof of negligence was necessary 
on ground that work was being done 
for municipal purposes, where con¬ 
tention was not made at the trial 
nor included as a ground for such mo¬ 
tions and there was no proof to sup¬ 
port such claims. 

U.S.—Richard v. Kaufman, D.C.Pa., 
47 F.Supp. 337. 

75. U.S.—^Rothenberg v. H. Roth- 
stein & Sons, D.C.Pa., 9 P.R.D. 211, 
affirmed, C.A., 183 F.2d 524, 21 A.L. 
R.2d 832. 

Necessity of motion for directed ver¬ 
dict see supra § 1220. 
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a verdict for plaintiff the amount of damages award¬ 
ed by the jury is erroneous and based on improper 
calculations does not warrant the entry of a judg¬ 
ment notwithstanding the verdict,although it may 
constitute a ground for setting aside the verdict 
and granting a new trial, as discussed supra §§ 1074- 
,1077. 

§ 1222. - Failure to Make Case 

The motion for judgment notwithstanding the ver¬ 
dict, or non obstante veredicto, can be granted only 
where, as a matter of faw, the opposing party failed to 
make a case, so that a verdict in the movant's favor 
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should have been directed, and the case shoirid not have 
been submitted to the jury. 

The motion for judgment notwithstanding the 
verdict, or non obstante veredicto, can be granted 
only where, as a matter of law, the opposing party 
failed to make a case, and, therefore, a verdict in 
movant’s favor should have been directed.The 
court must determine whether the evidence, prop¬ 
erly construed, as discussed infra § 1224, justified 
submission of the case to the jury;*^^ and where 
the evidence warranted submission of the case to 
the jury, that is, presented a jury question, the mo¬ 
tion must be denied.The fact that there was con- 


76. U.S.—Dickerson v. Franklin Nat. 
Ins. Co. of New York, N. Y., C.C.A. 
W.Va., 130 F.2d 35. 

77. U.S—^Montgomery Ward & Co. 
V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 L.Ed. 147. 

Kaminski v. Chicago River & Ind. 
R. Co., CA.I11., 200 F2d 1—Hawk¬ 
ins V. Sims, C.CA.W.Va., 137 P.2d 
66—McGivern v. Northern Pac. Ry. 
Co., CC.A.Minn., 132 F.2d 213— 
Dickerson v. Franklin Nat. Ins. Co. 
of New York, N- Y., C.C.A.W.Va., 
130 P.2d 35. 

Becksted v. Skelly Oil Co., D.C, 
Minn., 131 P.Supp. 940—LaBuff v. 
Texas & N. O. R. Co., D.C.La., 126 
F.Supp. 759—DeVito v. United Air 
Lines, D.CN.Y., 98 F.Supp. 88— 
Renault v. L. N. Renault & Sons, 
D.C.Pa., 90 F.Supp. 630, reversed on 
other grounds, C.A., 188 F.2d 317— 
Waters v. National Life & Acc. Ins. 
Co., D.C.Okl., 61 F.Supp. 957, af¬ 
firmed, C.C.A., 156 F.2d 470. 

D.C.—Sobel V. Diatz, 189 F.2d 26, 88 
U.S.APP.D.C. 329. 

Miller v. Pennsylvania R. Co., D. 

C. , 161 F.Supp. 633—Stauffer v. 

Railway Mail Ass’n, D.C., 59 F. 
Supp. 833, reversed on other 
grounds 152 F,2d 146, 80 U.S.App. 

D. C. 278. 

Consideration and determination of 
motion for directed verdict in fed¬ 
eral district court see supra §§ 
975-978. 

Verdict against one coplaintiff and 
for another not ground for judg¬ 
ment against latter 
Where single action was brought 
against owner of store for injuries 
sustained by customer in fall in 
store, and for damages to her hus¬ 
band consisting of medical expenses, 
loss of services, etc., incident to the 
injuries sustained by the customer, 
jury’s verdicts were not required to 
be consistent, and fact that jury re¬ 
turned verdict for the husband and 
verdict against the customer was not 
sufficient ground for granting own¬ 
er's motion to enter judgment non 
obstante veredicto in the case 
brought by the husband. 

D.C.—Clark v. Lansburgh & Bro., D. 


, C., 38 F.Supp. 729, affirmed, 127 F 

2d 331, 75 U.S.APP.D.C. 339. 
Motion properly granted 

(1) Where there is an absence of 
evidence, circumstantial or direct, 
tending to show that negligence of 
defendant contributed in any part to 
plaintiff’s injury, entry of judgment 
for defendant notwithstanding ver¬ 
dict for plaintiff is required. 

U.S.—^Zegan v. Central R. Co. of N. 
J., D.C.Pa., 164 F.Supp. 347. 

(2) In action for injuries caused 
by negligence of alleged employee of 
defendant in throwing piece of ce¬ 
ment from top of building while mak¬ 
ing repairs thereon, where it was un¬ 
disputed that alleged employee had 
contracted to do the work for de¬ 
fendant according to his own judg¬ 
ment without supervision by defend¬ 
ant, trial court properly set aside 
jury verdict for plaintiff and entered 
judgment for defendant notwith¬ 
standing the verdict. 

U.S.—Karnowski v. Skelly Oil Co., C. 
A.Kan., 174 F.2d 770. 

Motion, properly denied 

(1) In general. 

U.S.—Standard Acc. Ins. Co. of De¬ 
troit, Mich. V. Winget, C.A.Cal., 197 
F.2d 97, 34 A.LR.2d 250. 

(2) Where defendant was not enti¬ 
tled to directed verdict at conclusion 
of all proofs, defendant’s motion for 
judgment notwithstanding verdict 
would be denied. 

U.S.—^Hartman v. White Motor Co., 
D.C.Mich., 12 F.R.D. 328. 

(3) In action for death of carpen¬ 
ter foreman who was killed when two 
trains crossed bridge simultaneously, 
leaving little clearance between 
tracks, railroad’s negligence in oper¬ 
ating trains at excessive speed and 
without lookout or warning, and in 
failing to provide safe place to work, 
was question for jury under evidence 
and motion for judgments notwith¬ 
standing verdict was properly de¬ 
nied. 

U.S.—Sivert v. Pennsylvania R. Co., 
C,A.IU., 197 F.2d 371. 

Contributory negligence 

(1) Where the undisputed evidence 
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’ showed that passenger's attempt to 
board passenger train moving at least 
eight miles an hour was the sole 
proximate cause of passenger’s death, 
trial court should have set aside ver¬ 
dict and rendered a judgment in car¬ 
rier's favor. 

U.S—Atlantic Coast Line R. Co. v. 
Mitchell, CC.A.Ga., 157 F.2d 880. 

(2) Motorist, who remained seated 
in automobile stalled on tracks of 
railroad despite ample warning of 
approach of tram which inflicted in¬ 
juries complained of was contribu- 
torily negligent as a matter of law, 
and judgment notwithstanding the 
verdict was properly entered for de¬ 
fendant railroad. 

U.S.—Miller v. Baltimore & O. R. 
Co., C.C.A.Pa, 139 F.2d 219. 

(3) Evidence disclosing that mo¬ 
torist knew that railroad tracks 
crossed Illinois highway, that he 
drove automobile, which had its head¬ 
lights on, into, side of one of several 
railroad cars which was moving 
across highway, and that ensuing 
crash resulted in his immediate 
death, established contributory neg¬ 
ligence of motorist and required court 
to set aside verdict against railroad 
and enter judgment for railroad not¬ 
withstanding the verdict, in action 
for death of motorist. 

U.S,—Broderick v. Chicago & E. I. 
R. Co., C.C.A.I11., 142 F.2d 447. 

78. U.S.—Lambie v. Tibbits, C.A. 
Wis., 267 F.2d 902. 

Shane v. Commercial Casualty 
Ins. Co., D.C.Pa., 48 P.Supp. 151, 
affirmed, C.C.A., Shane v. Barger, 
132 P.2d 544. 

79. U.S.—Patterson v. Pennsylvania 
R. Co., C.A.Mich,, 238 F.2d 645— 
Brodrick v. Derby, C.A.Kan., 236 
P.2d 35—Banks v. Associated In- 
dem. Corp., C.C.A.La., 161 F.2d 305 
—-Simeox V. Baltimore & O. R. Co., 
C.C.A.Ohio, 133 F.2d 902. 

Dubois Nat. Bank of Dubois, Pa., 
V. Hartford Acc. & Indem. Co., D. 
C.Pa., 64 F.Supp. 809, affirmed, C.C. 
A., 161 P,2d 132—Shane v. Com¬ 
mercial Casualty Ins. Co., D.C.Pa., 
48 P.Supp. 151, affirmed, C C.A., 
Shane v. Barger, 132 P.2d 644. 
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tradictory and conflicting evidence in the case is of 
no concern in determining the motion.so 

The motion raises a question of law only,®^ which 
is whether there is any evidence which, taken as true, 
would authorize the jury’s verdict against movant, ^2 
or whether there is a failure or lack of evidence to 
prove any necessary element of the opposing party’s 
case. S3 Similarly, the trial judge, in considering this 


motion, does not exercise discretion, but makes a 
ruling of law;S4 and the motion for judgment not¬ 
withstanding the verdict differs in this respect from 
a motion for a new trial.S5 

Applying the above rules, if there is any evidence 
which, properly construed, supports the case of the 
party against whom the motion is directed, the mo¬ 
tion for judgment notwithstanding the verdict must 


Yates V. Dann, D.C.Del., Ill F.R. 
D. 386. 

DC—Sobel V. Diatz, 189 F.2d 26, 88 

U. S App.D.G. 329—Shewmaker v. 
Capital Transit Co., 143 F.2(i 142, 
79 U.SApp.D.C. 102. 

SO. U.S.—^Davidson v. Wabash R. 
Co., D.C.Mich., 73 F.Supp. 416, re¬ 
versed on other grounds, C.C.A., 
168 F.2d 300. 

81. U.S.—Morns Bros. Lumber Co. v. 
Eakin, C.A.Pa., 262 F.2d 259—Wil- 
lits V. Yellow Cab Co., C.A.Ill., 214 
F 2d 612—Sivert v. Pennsylvania 
R. Co., C.A.I11., 197 P.2d 371—Lloyd 

V. Thomas, C.A.Ind., 195 F.2d 486 
—MacKay v. Costigan, C.A.Ill., 179 
F.2d 125. 

Dunn V. Conemaugh & Black Lick 
R. R., D.C.Pa., 162 F.Supp. 324— 
Curtis Mach. Co. v, Macinnes, D.C. 
Pa, 160 F.Supp. 438—Marchant v, 
American Airlines, Inc., D.C.R.I., 
146 F.Supp. 612, affirmed, C.A, 249 
F 2d 612—Whitfield v. Earl B. Knox 
Co., D.C Pa., 144 F.Supp. 244—Wid- 
der V. New York, C. & St. L. R. Co., 
D C.Pa., 142 F.Supp. 830, affirmed, 
C.A., 235 F.2d 752—Lovejoy v. Mon- 
ongahela Connecting R. Co., D.C. 
Pa., 137 F.Supp. 42—Crouse v. 
Knights Life Ins. Co. of America, 
DC Pa., 124 F.Supp. 668—Beattie 
V. Monongahela R. Co., D.C.Pa., 122 
F Supp. 803—Denny v. Montour R. 
Co., D.C.Pa., 101 F.Supp. 735—Fra- 
butt V. New York, C. & St. L. R. 
Co., D.C.Pa., 88 F.Supp. 821—Cali¬ 
fornia Fruit Exchange v. Henry, D. 
C.Pa., 89 F.Supp. 580, affirmed, C. 
A., 184 F.2d 517—Clarke v. Chicago 
& N. W. Ry. Co., D.C.Minn., 63 F. 
Supp. 579. 

82. U.S.—Blackhawk Hotels Co. v. 
Bonfoey, CA.Minn., 227 F.2d 232, 
56 A.L.R.2d 1047—Sivert v. Penn¬ 
sylvania R. Co., C.A.I11, 197 F.2d 
371—^Audirsch v. Texas & Pac. Ry. 
Co., C.A.La., 195 P.2d 629—Lloyd 
v. Thomas, C.A.Ind., 195 F.2d 486— 
Marsh v. Illinois Cent. R. Co., C.A. 
Miss., 175 F.2d 498—Roth v. Swan¬ 
son, C.C.A.Minn., 145 F.2d 262. 

White Pine Copper Co. v. Conti¬ 
nental Ins. Co., D.C.Mich., 166 F. 
Supp. 148—Johnstone v. O’Connor 
& Co., D.C.Pa., 164 F.Supp. 66— 
Dunn V. Conemaugh & Black Lick 
R. R., D.C.Pa., 162 F.Supp. 324— 
Clarke v. Reiss, D.C.N.J., 148 F. 


Supp. 135—Whitfield v. Earl E. 
Knox Co., D.C.Pa., 144 F.Supp. 244 
—Johns V. Baltimore & O. R. Co., 
D.C.Pa., 143 F.Supp. 15, affirmed, 
C.A., 239 F.2d 385—Widder v. New 
York, C. & St. L. R. Co., D.C.Pa., 
142 F.Supp. 830, affirmed, C.A., 235 
F.2d 752—^McHoney v. Marine Nav. 
Co., D.C.SC., 137 F.Supp. 263, af¬ 
firmed, C.A., 233 F.2d 769, certio¬ 
rari denied 77 S.Ct. 231, 352 U.S. 
930, 1 L.Ed.2d 165—^Lovejoy v. 

Monongahela Connecting R. Co., D. 

C. Pa., 137 F Supp. 42—Thomas v. 
Conemaugh Black Lick R. R, D.C. 
Pa., 133 F.Supp. 533, affirmed, C.A, 
234 P.2d 429—LaBufC v. Texas & 
N. O. R. Co., D.C.La., 126 F Supp. 
759—Crouse v. Knights Life Ins. 
Co. of America, D.C.Pa., 124 F.Supp. 
668—Beattie v. Monongahela R. Co., 

I D.C.Pa., 122 F.Supp. 803—Conry v. 
Baltimore & O. R. Co., D.C.Pa., 112 
F.Supp. 252, affirmed, C.A., 209 F, 
2d 422—^Denny v. Montour R. Co., 

D. C.Pa., 101 F.Supp. 735—Califor¬ 
nia Fruit Exchange v. Henry, D.C. 
Pa., 89 F.Supp. 580, affirmed, C.A., 
184 F.2d 517—Frabutt v. New York, 

C. & St. L. R. Co., D.C.Pa., 88 F. 
Supp. 821—^Myers v. Reading Co, 

D. C.Pa., 63 F.Supp. 817, affirmed, 

C. C.A., 166 F.2d 523, reversed on 
other grounds 67 S.Ct. 1334, 331 
U.S. 477, 91 L.Ed. 1615. 

D.C.—Martin v. Washington Termi¬ 
nal Co., D.C., 6 F.R.D. 543, affirmed 
167 P.2d 762, 83 U.S.App.D.C. 398. 

Competency of evidence 

In passing on motion for judg¬ 
ment non obstante veredicto on 
ground that there was no competent 
evidence of negligence of defendant, 
district court must determine 
whether there was any competent 
testimony from which a reasonable 
inference might be drawn tending to 
establish defendant’s negligence. 

U.S.—Springer v. J. J. Newberry Co., 

D. C.Pa., 94 F.Supp. 905. 

After Jury disagreement 

On motion by defendant, after dis¬ 
agreement of Jury, for Judgment in 
accordance with its motion for di¬ 
rected verdict, which had been re¬ 
fused at the close of the evidence, 
the problem was whether under all 
evidence and reasonable inferences 
drawn therefrom, considered in light 
most favorable to plaintiff, a right 
to recover existed. 
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U.S.—Crist V, Pennsylvania R. Co., 
, D.aPa., 96 F.Supp. 243. 

83. U.S.—^Morris Bros. Lumber Co. v. 
Eakin, C A.Pa., 262 F.2d 259— 
O’Day V. Chicago River &, Indiana 
R. Co.. C.A.Ill., 216 F.2d 79—Wil- 
lits V. Yellow Cab Co., C.A.Ill., 214 
P.2d 612—MacKay v. Costigan, C. 
A.I11., 179 F.2d 125. 

Curtis Mach. Co. v. Macinnes, D. 

C. Pa., 160 F.Supp. 438—Marchant v. 
American Airlines, Inc., D.C.R.I., 
146 F.Supp. 612, affirmed, C.A., 249 
F.2d 612. 

84. U.S.—^Marsh v. Illinois Cent. R. 
Co., C.A.Miss., 175 F.2d 498—Hawk¬ 
ins V. Sims, C.C.A.W.Va., 137 F.2d 
66 . 

Dunn V. Conemaugh & Black Lick 
R. R., D.C.Pa., 162 F.Supp. 324— 
Whitfield V. Earl E. Knox Co., D.C. 
Pa., 144 FSupp. 244—Widder v. 
New York, C. & St. L. R. Co., D.C. 
Pa., 142 F.Supp. 830, affirmed, C.A., 
235 F.2d 752—Lovejoy v. Mononga¬ 
hela Connecting R. Co., D.C.Pa., 
137 FSupp. 42—Thomas v. Cone¬ 
maugh Black Lick R. R., D.C.Pa., 
i 133 F.Supp 533—Crouse v. Knights 
Life Ins. Co. of America, D.C.Pa., 
124 F.Supp. 668—Beattie v. Mon¬ 
ongahela R. Co, D.C.Pa., 122 F. 
Supp. 803—^Denny v. Montour R. 
Co., D.C Pa., 101 F.Supp. 735—Cal¬ 
ifornia Fruit Exchange v. Henry, 

D. C.Pa., 89 F.Supp. 580, affirmed, 
C.A., 184 F.2d 517—Frabutt v. New 
York, C. & St. L. R. Co.. D.C.Pa., 
88 F.Supp. 821. 

No invasion of province of jury 
Where, in action for patent in¬ 
fringement and for wrongful misap¬ 
propriation of patent holder’s ideas 
and plans, evidence established that 
patents involved were not patentable 
in view of prior art and was not 
sufficient to establish the misappro¬ 
priation, trial court, in granting judg¬ 
ment notwithstanding verdict, for 
patent holder, did not invade jury's 
province. 

U.S.—Nachtman v. Jones & LaUghlin 
Steel Corp., C.A.Pa., 235 F.2d 211, 
certiorari denied 77 S.Ct. 363, 352 
U.S. 971, 1 L.Ed.2d 324. 

85. U.S.—Marsh v. Illinois Cent. R. 

Co., C.A.Miss., 175 F.2d 498—Hawk¬ 
ins V. Sims, C.C.A.W.Va., 137 F.2d 
66 . 

Discretion of court on motion for new 
trial see supra §§ 1099, 1100. 
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be denied.On the other hand, the entry of judg¬ 
ment notwithstanding the verdict is required w^here 
there is an absence of evidence, circumstantial or 
direct, tending to support the case of the party 
awarded the verdict, and against whom the motion 
is directed,^^ where the evidence is practically con- 
vclusive against the verdict,^^ where the evidence 
is insufficient to support the verdict,or where 


the evidence proves the absence of an essential ele¬ 
ment of the successful party’s case.^^ 

Other statements of the criteria for determining 
whether a motion for judgment notwithstanding 
the verdict should be granted are that the entry of 
such judgment is proper only if reasonable minds 
could not disagree,that is, only if, without weigh- 


86. U.S.—Morris Bros. Lumber Co. v. 
Eakin, C A.Pa , 262 F 2d 259—Ted¬ 
der V- Merchants & Mfrs. Ins. Co. 
of N. T.. C.AS.C, 251 F.2d 250— 
Denton v. Indemnity Ins. Co. of 
North America, C.A.La., 240 P.2d 
CO 4—^Bedwell v. Grand Trunk 
Western R. Co., C.A.Ill., 226 F 2d 
150—O’Day v. Chicag-o River & In¬ 
diana R. Co., C.A.I11., 216 F.2d 79 
—Lloyd V. Thomas, C.A.Ind., 105 P. 
2d 486—^Northern Pac. Ry. Co. v. 
Haug-an, C.A.Minn., 184 F 2d 472— 
Watkins v. Oaklawn Jockey Club, 
C.A.Ark., 183 P.2d 440—Stanford 
V. Pennsylvania R. Co., C.A.I1L, 171 
F.2d 632—^Danko v. Lewy, C.C.A. 
Miss., 149 F.2d 66—Roth v. Swan¬ 
son, C.C.A.Minn., 145 F.2d 262— 
Dornhofer v. Long Island R. Co., 

C. CA.K.T., 139 F.2d 573—Hawkins 
V. Sims, C.C.A.W.Va., 137 F.2d 66— 
Dickerson v. Franklin Nat. Ins. Co. 
of New York, N. T., C.C.A.W.Va., 
130 F.2d 35—Cranston v. Baltimore 
& O. R. Co., C.C.A.Pa., 109 P.2d 630 
—Firestone Tire & Rubber Co. v. 
Nollman, C.C.A.Ga., 107 P.2d 176. 

Collins V. U. S., D.C.Wis., 150 F. 
Supp. 334, reversed on other 
grounds, C.A., 254 P.2d 66—^Weinz- 
en V. Pennsylvania R. Co., D.C.Pa., 
143 FSupp. 360—Kowtko v. Dela¬ 
ware & H. R. Corp., D.C.Pa., 131 P. 
Supp. 95—LaBuft v, Texas & N. O. 
R. Co., D.C.La., 126 F.Supp. 759— 
Whitted V. Aliquippa & Southern 
R. Co., D.C.Pa., 112 F.Supp. 539— 
Conry v. Baltimore & O. R. Co., 

D. C.Pa., 112 F.Supp. 252, affirmed, 
C.A,, 209 F.2d 422—^American Auto. 
Ins. Co. V. Albert, D.C.Minn., 102 F. 
Supp. 542—^Dempsey v. Hartley, D. 

C. Pa., 94 F.Supp. 918—Clarke v. 
Chicago & N. W. Ry. Co., D.C Minn., 
63 F.Supp. 579—Caros v, Johnston, 

D. C.Pa., 51 F.Supp. 75—Sampson v. 
Channell, D.C.Mass., 27 F.Supp. 213, 
second case, new trial denied 27 P. 
Supp. 213, first case, affirmed, C.C. 
A., 108 F.2d 315, and vacated on 
other grounds, C.C.A., 110 F.2d 754, 
128 A.L.R. 394, certiorari denied 
60 set. 1099, 310 U.S. 650, 84 L.Ed. 
1415. 

Markusen v. General Aniline & 
Film Corp., D.C.N.T., 16 P.R.D. 

455, affirmed, C.A., 221 P,2d 479. 
D.C.—Howard v. Capital Transit Co., 
D.C., 97 F.Supp. 578, affirmed 196 P. 
2d 593, 90 U.S.App.D.C. 359. 

If reasoualble and fair minded men 
properly instructed on law could find 


a verdict in prevailing party’s favor, 
verdict could not be upset. 

U.S.—Markusen v. General Aniline & 
Film Corp., D.C.N.T., 16 P R.D. 455, 
affirmed, C.A, 221 F.2d 479. 

Burden of showing evidence or ab¬ 
sence thereof 

On motion by defendant for judg¬ 
ment notwithstanding verdict for 
plaintiffs, it was only necessary for 
plaintiffs to show that there was 
some evidence to support the ver¬ 
dict, but defendant was required to 
show that there was no evidence on 
which a reasonable juror would have 
been justified in finding for plainti^s 
U.S.—LaBuff V. Texas & N. O. R. Co., 
D.C.La., 126 F.Supp. 759. 
Substantial evidence 

In action for death of one who was 
pinned between loading platform and 
rear end of truck, testimony that wit¬ 
ness "definitely saw the truck move 
back" was not mere conjecture but 
made evidence substantial so as to 
preclude judgment for defendants 
notwithstanding verdict for plaintiff. 
U.S.—Cordle v. Kelly, D.C Minn., 117 
F Supp. 662, affirmed, C.A., 217 F. 
2d 757. 

87. U.S.—Zegan v. Central R. Co. of 
N. J.. D.C.Pa., 164 F.Supp. 347. 

ITo fact issue presented 

Where the evidence did not present 
fact issue for jury with respect to 
negligence of defendant, district 
judge was right in entering judg¬ 
ment for defendant notwithstanding 
verdict for plaintiff. 

U.S.—Foreman v, Texas & N. O. R. 
Co., C.A.La., 205 F.2d 79. 

88. U.S.—American Auto. Ins. Co. v. 
Albert, D.C.Minn., 102 F.Supp. 542. 

89. U.S.—Stephens v. Sears Roebuck 
& Co., C.A.Ind., 212 F.2d 260. 

Altrichter v. Shell Oil Co., D.C. 
Minn., 161 F.Supp. 46. 

90. U.S.—^Baird v. New York Cent. 
B. Co., C.A.N.Y.. 242 F.2d 383, cer¬ 
tiorari dismissed 78 S.Ct. 431, 365 
U.S. 943, 2 L.Ed.2d 523. 

D.C.—Roberts v. Capital Transit Co., 
131 P.2d 871, 76 U.S.App.D.C. 367. 
No contract made 
In action for breach of contract 
evidence established that negotia¬ 
tions between parties were called off 
and terminated by mutual consent, 
and defendant's motion for judgment 
non obstante veredicto would be 
granted. 


U.S.—Brainard v. Joy Mfg. Go., D.C. 
Ohio, 9 F.R.D 625. 

91. U.S—Dortch v. New York Life 
Ins. Co., C.A.Ark., 268 F.2d 149— 
Ottertail Power Co. v. Duncan, C.C. 
A.S.D., 137 P.2d 157. 

D.C—Scott V. Government of the Dis¬ 
trict of Columbia, D.C., 127 F.Supp. 
757—Howard v. Capital Transit Co., 
D.C., 97 F.Supp. 578, affirmed 196 
F.2d 593, 90 U.S.App D.C. 359— 

Stutler V. Heflin, D.C., 46 F.Supp. 
539. 

Violation of law 

Where double indemnity for acci¬ 
dental death provided for in life pol¬ 
icy is not payable if injury causing 
death is sustained in connection with 
violation of law by insured, and, un¬ 
der evidence viewed in light most fa¬ 
vorable to beneficiary, reasonable men 
exercising sound and impartial judg¬ 
ment must agree that fatal injury 
was sustained in connection with vio¬ 
lation of law by insured, court must 
set aside verdict for beneficiary and 
enter judgment for insurer. 

U.S.—Waters v. National Life & Acc. 
Ins. Co., D.C.Okl., 61 F.Supp. 957, 
affirmed, C.C.A., 156 F.2d 470. 

Contributory negligence 

Court could not judicially declare 
pedestrian to have been contributori- 
ly negligent with respect to injuries 
sustained when run over by bus un¬ 
less evidence showed some decisive 
negligent act on part of pedestrian 
which directly contributed to his in¬ 
juries as a proximate cause thereof, 
and unless negligent act was so deci¬ 
sive in character as to leave no room 
for difference of opinion thereof by 
reasonable minds. 

U.S.—Malone v. Suburban Transit 
Co., D.C.S C., 64 F.Supp. 859, af¬ 
firmed, C.C.A., 156 F.2d 422. 

Motion properly denied 
U.S.—Smith V. J. C. Penney Co., C.A. 
Ind., 261 P.2d 218—Kippen v. Jew- 
kes, aA.Utah, 258 F.2d 869. 

Entry of Judgment non obstante vere¬ 
dicto held warranted 
In patent infringement action, 
where solely from comparison of pri¬ 
or art with teaching of plaintiff’s pat¬ 
ent, without weighing the testimony 
of any witnesses, the only reasonable 
conclusion that could be drawn was 
that plaintiff’s patent was invalid, 
jury's verdict of validity and in¬ 
fringement would be set aside and 
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ing the credibility of the evidence, there can be but 
one reasonable conclusion as to the verdict,92 or if 
the evidence is so overwhelmingly on one side as to 
leave no doubt what the fact is.93 However, if rea¬ 
sonable men might differ, the motion for judgment 
notwithstanding the verdict must be denied.94 

§ 1223.-Consideration of Evidence 

A motion for Judgment notwithstanding the verdict 
requires a thorough and strict consideration of all the 
evidence to determine whether the party awarded the 
verdict made out a case; but the court cannot weigh or 
reweigh the evidence or determine contested issues of 
fact, cannot retry the case, and cannot substitute Its 
judgment for that of the Jury. 

Under the Federal Rules of Civil Procedure, when 
a motion for judgment notwithstanding the verdict, 
or non obstante veredicto, is filed a very thorough 


and strict consideration of all the evidence is re¬ 
quired to determine whether the party awarded 
the verdict made out a case. 95 However, Rule 50 
(b) has not taken away from juries and given to 
judges any part of the exclusive power of juries 
to weigh the evidence and determine contested is¬ 
sues of fact;95 it is not the court’s function to retry 
the case,97 and it cannot substitute its judgment for 
that of the jury. 98 

Accordingly, on such a motion the court is not con¬ 
cerned with the weight or credibility of the evi¬ 
dence or with questions of fact,99 and cannot weigh 
or reweigh the evidence,^ or find the facts,^ such 
matters being for the jury to determine, as discussed 
supra § 959. Certainly, where the evidence is con¬ 
flicting,2 or two or more inferences can be drawn 


Judg-ment would be entered for de¬ 
fendant. 

U S.—Stallman v. Casey Bearing- Co., 
D.C.Cal., 144 P.Supp. 927, affirmed, 
C.A, 244 F.2d 905, certiorari denied 
78 S.Ct 97, 365 U.S. 864, 2 li.Ed.2d 
69. 

92. U.S —Brady v. Southern Ky. Co., 
N.C,, 64 S.Ct. 232, 320 U.S, 476, 88 
L.Ed 239. 

Atlantic Coast Line R. Co. v. 
Collins, C.A.S.C., 235 P.2d 805, cer¬ 
tiorari denied 77 S.Ct. 265, 352 U.S. 
942, 1 L.Ed.2d 238, rehearing denied 
77 set. 380, 352 U.S. 982, 1 L.Ed, 
2d 366—^Wadiak v. Illinois Cent. R. 
Co., C.A.Ill., 208 P.2d 925. 

Where only reasonable Inference to 
be drawn from all the evidence was 
that plaintiff was guilty of contribu¬ 
tory negligence and recklessness as a 
matter of law and that plaintiff's own 
negligence and recklessness contrib¬ 
uted as a proximate cause to his in¬ 
juries and damages, defendant's mo¬ 
tion to have verdict and judgment 
entered thereon set aside and to have 
judgment entered in accordance with 
defendant's motion for a directed ver¬ 
dict would be sustained. 

U.S.—Collins V. Risner, D.C.S.C., 23 
F.R.D. 14. 

93. U.S.—State of Wash. v. U. S., C. 
A.Wash., 214 F.2d 33, certiorari de¬ 
nied 75 S.Ct. 86, 348 U.S. 862, 99 L. 
Ed. 679. 

94. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C.A. 
Colo., 257 F.2d 111—Phillips Petro¬ 
leum Co. V, Gibson, Traders & Gen¬ 
eral Ins. Co,, Intervenor, C.A.Tex-, 
232 P.2d 13, vacated without opin¬ 
ion 77 S.Ct. 16, 352 U.S. 874, 1 L. 
Ed.2d 77, rehearing denied 77 S.Ct. 
220, 352 U.S. 937, 1 L.Ed.2d 169. 

D.C.—Campbell v. District of Colum¬ 
bia, D.C, 153 F.Supp. 730, affirmed, 
C.A., 254 F.2d 357, 103 U.S.App.D.C. 
20—Scott V. Government of the 
District of Columbia, D.C., 127 F. 


I Supp. 757—Howard v. Capital 
Transit Co., D.C., 97 F.Supp. 578. 
affirmed, C.A., 196 P.2d 593, 90 U.S. 
App D.C. 359—Stutler v. Heflin, D. 

C. , 46 F.Supp. 539. 

95. U.S—^Brainard v. Joy Mfg. Co., 

D. aOhio, 9 F.R.D. 625. 

Reason for rule 

Under new Federal Rules, courts 
allow a full presentation of the case 
if there is a likelihood of supporting 
evidence because they consider mo¬ 
tions after verdict as of the time 
they were made and the full presenta¬ 
tion of the case enables a reviewing 
court to direct the judgment which 
it thinks evidence warrants without 
remanding the case for a new trial. 
U.S.—Brainard v. Joy Mfg. Co., su¬ 
pra. 

Careful scrutiny of all evidence 
U.S.—Clarke v. Reiss, D.C.N.J., 148 P. 
Supp. 135. 

96. U.S —Berry v. U, S., Vt., 61 S. 
Ct. 637, 312 U.S. 450, 85 L.Ed. 945. 

Brodrick v. Derby, C.A.Kan., 236 
F.2d 36. 

97. U.S.—Johnstone v. O’Connor & 
Co., D.C.Pa., 164 P.Supp. 66. 

98. U.S —^Kimmel v. Yankee Lines, 
Inc., D.C.Pa., 125 P.Supp. 702, af¬ 
firmed, C.A., 224 F.2d 644. 

99- U.S.—Morris Bros. Lumber Co. 
V. Eakin, C.A.Pa., 262 P.2d 259. 

Johns V. Baltimore & O. R. Co., 
D.C.Pa., 143 P.Supp. 16, affirmed, 
C.A., 239 F.2d 386—LaBuff v. Tex¬ 
as & N. O. R. Co., D.C.La., 126 P. 
Supp. 759—Crouse v. Knights Life 
Ins. Co. of America, D.C.Pa., 124 
F.Supp. 668—Beattie v, Mononga- 
hela R. Co., D.C.Pa., 122 F.Supp. 
803—Magee v. General Motors 
Corp., D.C.Pa., 117 F.Supp. 101, va¬ 
cated on other grounds, C.A., 213 
F.2d 899—^Denny v. Montour R. 
Co., D.C.Pa, 101 F.Supp. 735—Crist 
V. Pennsylvania R. Co., D.C.Pa., 96 
P.Supp. 243—Renault v. L. H. Ren¬ 
ault & Sons, D.C-Pa., 90 F.Supp. 630, 
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reversed on other grounds, C.A., 
188 F.2d 317—California Fruit Ex¬ 
change V. Henry, D C.Pa., 89 F. 
Supp. 580, affirmed, C.A., 184 F.2d 
517—Frabutt v. New York, C. <& St. 
L. R. Co., D.C.Pa., 88 P Supp. 821— 
George v. Leonard, D.C.S.C., 84 P. 
Supp. 205, reversed on other 
grounds, C.A., 178 P.2d 312, certio¬ 
rari denied 70 S.Ct. 1000, 339 U.S. 
965, 94 L.Ed. 1374. 

1. U.S.—Hamilton Foundry & Mach. 
Co. V. International Holders & 
Foundry Workers Union of North 
America. C.A.Ohio, 193 P.2d 209, 
certiorari denied 72 S.Ct. 1060, 343 

U. S. 966, 96 L.Ed. 1363—MacKay 

V. Costigan, C.A.I11., 179 P.2d 125. 
Marchant v. American Airlines, 

Inc., DC.R.I., 146 F.Supp. 612, af¬ 
firmed, C.A., 249 P.2d 612—Nacht- 
man v. Jones & Laughlin Steel 
Corp., D.C.Pa., 134 P.Supp. 392, af¬ 
firmed, C.A., 235 P.2d 211, certio¬ 
rari denied 77 S.Ct. 363, 352 U.S. 
971, 1 DEd.2d 324—Becksted v. 

Skelly Oil Co., D.C.Minn., 131 F. 
Supp. 940—Conry v. Baltimore & 
O. R. Co., D.C.Pa., 112 F.Supp. 252. 
affirmed, C.A., 209 F.2d 422—Conry 
V. Baltimore & O. R. Co., D.C.Pa., 
95 F.Supp. 846, reversed on other 
grounds, C.A., 195 F 2d 120. 

2. U.S.—Hamilton Foundry & Mach. 
Co. V. International Holders & 
Foundry Workers Union of North 
America, C.A.Ohio, 193 F.2d 209, 
certiorari denied 72 S.Ct. 1060, 343 
U.S. 966, 96 L.Ed. 1363. 

3. U.S.—^Nettles v. General Acc. Fire 
& Life Assur. Corp., C.A.La,, 234 
F.2d 243—Spikings v. Wabash R. 
Co., C.A.I11., 201 F.2d 492, certio¬ 
rari denied 73 S.Ct, 1131, 345 U.S. 
992, 97 L.Ed. 1400—Boult v. Mary¬ 
land Casualty Co., C.C.A.Miss,, 111 
F.2d 257, certiorari denied 61 S.Ct. 
36, 311 U.S. 672. 85 L.Ed. 432. 

Porter v. Sunshine Packing Corp. 
of Pa., D.C.Pa., 81 F.Supp. 566, af¬ 
firmed in part and reversed, in part 
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from the evidence,'^ the court is bound by the deter¬ 
mination of the jury and cannot grant the motion. 

The court, on a motion for judgment notwith¬ 
standing the verdict, cannot declare certain evidence 
to be incredibile;^ and it is not a ground for grant¬ 
ing a motion for judgment notwithstanding the ver¬ 
dict that the trial judge does not believe certain 
testimony^ or would have drawn different infer¬ 
ences or conclusions,'^ or, had he been sitting without 
a jury, would have rendered a different verdict than 
the jury did, and regards another result as more 
reasonable,^ although such circumstances may be 
a ground for the granting of a new trial, as dis¬ 
cussed supra § 1073. The court cannot reject the 
finding of a jury,^ unless on no possible view of the 
evidence, could reasonable men have reached that 
conclusion.^0 

Incontrovertible fact rule. Under the incontro¬ 
vertible fact rule, a motion for judgment notwith¬ 
standing the verdict may be granted where it is im¬ 
possible for the facts to be as found.^^ 

Admissions; controlling evidence. Under certain 


conditions, matters which were admitted by a party 
may become the controlling evidence in the case, in 
which event the court may properly determine the 
issue on consideration of all the evidence on a motion 
for judgment notwithstanding the verdict.^^ 

§ 1224.-Construction of Evidence 

On a motion for Judgment notwithstanding the ver¬ 
dict, the evidence must be taken in the light most favor¬ 
able to the party awarded the verdict and against whom 
the judgment is asked, together with all reasonable in¬ 
ferences that may be drawn from it in favor of such 
party, and ail conflicts must be resolved in his favor. 

On a motion for judgment notwithstanding the 
verdict, the court has to consider the evidence from 
the point of view of what the jury could have found 
the facts to have been under the evidence.^^ Thus, 
in ruling on such motion the evidence must be taken 
in the light most favorable to the party who was 
awarded the verdict of the jury and against whom 
the motion for judgment notwithstanding the verdict 
is asked, together with all reasonable inferences that 
may be drawn from it favorable to such party, and 
all conflicts must be resolved in his favor.^^ Stated 


on other grounds, C.A., 181 F 2d 348, 
certiorari denied 71 S.Ct. 50, 340 

U. S. 819, 95 KEd. 602—Hough v. 
General Motors Sales Corp., D.C 
Cal., 63 F.Supp. 708—Shane v. Com¬ 
mercial Casualty Ins. Co., D.C.Pa., 
48 F.Supp. 151, affirmed, C.C.A., 
Shane v. Barger, 132 F.2d 544. 

D C —McWilliams v. Shepard, 127 F. 
2d 18. 75 U.S.App.D.C. 334. 

4. U.S.—Brodrick v. Derby, C.A.Kan., 
236 F.2d 35. 

Pistolesi V. Massachusetts Mut. 
Life Ins. Co.. D C.Cal., 64 F.Supp. 
427, reversed on other grounds, C. 

C. A., 160 F.2d 668, certiorari denied 
68 S.Ct. 59, 332 U.S. 759, 92 L.Ed. 
345. 

5. U.S.—Renault v. L. N. Renault & 
Sons, D.C.Pa., 90 F.Supp. 630, re¬ 
versed on other grounds, C.A., 18 S 
F.2d 317. 

6. U.S.—Thieman v. Johnson, C.A. 
Minn., 257 F.2d 129—Marsh v. Il¬ 
linois Cent. R. Co., C.A.Miss., 175 
P.2d 498—Hawkins v. Sims, C.C.A 
W.Va., 137 F.2d 66. 

7. U.S.—Johns V. Baltimore & O. 
R. Co., D.C.Pa., 143 F.Supp. 15, af¬ 
firmed, C.A., 239 F.2d 385—Crouse 

V. Knights Life Ins. Co. of America, 

D. C.Pa., 124 F.Supp. 668—Conry v. 
Baltimore & O. R. Co., D.C.Pa., 112 
F.Supp. 252, affirmed, C.A., 209 P.2d 
422—Ping V. U. S., D.C.Mich., 105 
F.Supp. 843—^Denny v. Montour R. 
Co., D.C.Pa., 101 F.Supp. 735—Con¬ 
ry V. Baltimore & O. R. Co., 95 F. 
Supp. 846, reversed on other 
grounds, C.A., 195 F.2d 120—Fra- 


butt V. New York, C. & St. L. R. Co., 
D.C.Pa., 88 F.Supp. 821. 

8. U.S.—Johns V. Baltimore & O. R. 
Co., D.C.Pa., 143 F.Supp. 15, af¬ 
firmed, C.A., 239 F.2d 385—Nacht- 
man v. Jones & Laughlin Steel 
Corp., D.C.Pa., 134 F.Supp. 392, af¬ 
firmed, C.A., 235 F.2d 211, certiorari 
denied 77 S.Ct. 363, 352 U.S 971, 1 
L.Ed.2d 324—Crouse v. Knights 
Life Ins. Co. of America, D C.Pa., 
124 F.Supp. 668—Magee v. General 
Motors Corp., D.C.Pa., 117 F.Supp. 
101, vacated on other grounds, C. 
A., 213 F.2d 899—Conry v. Balti¬ 
more & O. R. Co., D.C.Pa., 112 P. 
Supp. 252, affirmed, C.A., 209 P.2d 
422~Pmg V. U. S., D.C.Mich., 105 
F.Supp. 843—^Denny v. Montour R. 
Co., D.C.Pa., 101 F.Supp. 735—Crist 
V. Pennsylvania R. Co., D.C.Pa., 96 
F.Supp. 243—Conry v. Baltimore & 

O. R. Co., 95 P Supp. 846, reversed 
on other grounds, C,A., 195 F.2d 120 
—California Fruit Exchange v. 
Henry, D.C.Pa., 89 P Supp. 580, af¬ 
firmed, C.A., 184 F.2d 517—Prabutt 
v. New York, C. & St L. R. Co., D.C. 
Pa., 88 F.Supp. 821. 

D.C,—Sobel V. Diatz, 189 F.2d 26, 88 
U.S.App.D.C. 329. 

9. U.S.—Porter v. Sunshine Packing 
Corp. of Pa„ D.C.Pa., 81 F.Supp. 
566, affirmed in part and reversed 
in part on other grounds, C.A., 181 

P. 2d 348, certiorari denied 71 S.Ct. 
60, 340 U.S. 819, 95 L.Ed. 602. 

10. U.S.—Grey v. American Air¬ 
lines, C.A.N.Y., 227 F.2d 282, certio¬ 
rari denied 76 S Ct. 476, 350 U.S. 
989, 100 L.Ed. 855. 
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11. Improbability as insufficient 
Where district court could not say 

that it was impossible for automo¬ 
bile collision to have occurred as 
palintifCs’ witness had testified, al¬ 
though it seemed improbable that the 
accident did so occur, under the “in¬ 
controvertible fact rule,” defendants 
were not entitled to Judgment non 
obstante veredicto for plaintiffs. 

U.S.—Swift V. Hoffer, D.C.Pa., 52 P. 
Supp. 839. 

12. U.S.—Chester v. Schleisner Co., 
D.C.Md., 167 F.Supp. 697. 

Integration of agreement 
Where parol evidence as to an al¬ 
leged bonus was admitted in an ac¬ 
tion for recovery thereof on plaintiff’s 
direct examination, and on cross-ex¬ 
amination he admitted he signed a 
writing which constituted an incon¬ 
sistent integration of the terms of 
employment, the latter became con¬ 
trolling evidence in the case, and 
question as to integration of the in¬ 
strument could properly be deter¬ 
mined by the court on consideration 
of all the evidence in the case on a 
motion for directed verdict, or on a 
motion for judgment notwithstand¬ 
ing the verdict. 

U.S.—Chester v. Schleisner Co., su¬ 
pra. 

13. U.S.—^Pirst Acceptance Corp. v. 
Kennedy, D.C.Iowa, 95 F.Supp. 861, 
reversed on other grounds, C.A., 194 
P.2d 819. 

14. U.S.—^Wisconsin Liquor Co. v. 
Park & Tilford Distillers Corp., C. 
A.IIL, 267 P.2d 928—Lambie v. Tib- 
bits, C.A.Wis., 267 F.2d 902—^Morris 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


1224 


Bros Lumber Co. v. Eakin, C.A. 
Pa, 262 P2d 259—Smith v. J. C 
Penney Co, CA.Ind., 261 F.2d 218 
—Kippen V. Jewkes, C.A.Utah, 258 
P 2d 8 69—Consolidated Gas & 

Equipment Co. of America v. Car¬ 
ver, C.A.Colo., 257 P.2d 111—Ted¬ 
der V. Merchants & Mfrs. Ins. Co. of 
N. T , C A S C., 251 P.2d 250—Webb 
V. Robinson, C.A.S.C., 241 F.2d 99— 
Patterson v. Pennsylvania R. Co., 
C A Mich, 238 F 2d 645—Phillips 
Petroleum Co. v. Gibson, Traders & 
General Ins. Co., Intervenor, C.A. 
Tex , 232 F 2d 13, vacated without 
opinion 77 S.Ct. 16, 352 U.S. 874, 1 
LEd2d 77, rehearing denied 77 S. 
Ct. 220, 352 U.S. 937, 1 L.Ed.2d 169 
-—Grey v. American Airlines, C.A. 
NY, 227 F.2d 282, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 L. 
Ed. 855—Snead v. New York Cent. 
R. Co, CA.W.Va., 216 P.2d 169—| 
Pearl Assur. Co v. Southern Wood i 
Products Co., C.A.Ga., 216 P.2d 135, 
rehearing denied, C.A., 217 P.2d 

234—Willits V. Yellow Cab Co., C. 
A.I11., 214 P.2d 612—Burcham v. J. 
P. Stevens & Co., C.A.Va, 209 P.2d 
35—Cummings v. Whitney, C.A.Vt., 
203 F.2d 354—Sivert v. Pennsyl¬ 
vania R. Co., C.A.I11., 197 P.2d 371 
—Downey v. Union Paving Co., C. 
A.Pa., 184 P.2d 481—Watkins v. 
Oaklawn Jockey Club, C.A.Ark., 183 
P.2d 440—MacKay v. Costigan, C.A. 
Ill, 179 P.2d 125—Stanford v. Penn¬ 
sylvania R. Co., C.A.I11., 171 F,2d 
632—Brunswick - Balke - Collender 
Co. v. Poster Boat Co, C.C.A.Mich, 
141 F 2d 882—^Hawkins v. Sims, C. 
CAW.Va., 137 F.2d 66—AEJtna Cas¬ 
ualty & Surety Co. v. Yeatts, C C. 
A.Va., 122 P.2d 350—Hornin v. 
Montgomery Ward & Co., C.C.A.Pa., 
120 F.2d 500, 

Platt V. Reynolds, D.C.Pa., 166 F. 
Supp. 900—^White Pine Copper Co. 
V. Continental Ins. Co., D.C.Mich., 
166 F.Supp. 148—Tohan v. Joseph 

T. Ryerson & Son, Inc., D.C.Pa., 165 
F.Supp. 638, reversed on other 
grounds, C.A., 265 F.2d 920 —Manaia 
V. Potomac Elec. Power Co., D.C. 
Md., 163 F.Supp. 671—^Magenau v. 
Aetna Freight Lines, Inc., D.C.Pa., 
161 F.Supp. 875, reversed on other 
grounds, C.A., 257 F.2d 445, affirmed 
79 S Ct 1184, 360 U.S. 273, 3 L.Ed.2d 
1224—^Northern Pac. Ry. Co. v. Zon- 
telli Bros., Inc., D.C.Minn., 161 P. 
Supp. 769, modified on other 
grounds, C.A., Zontelli Bros. v. 
Northern Pac. Ry. Co., 263 F.2d 
194—Richard v. Western Fire Ins. 
Co, D.C.Minn., 161 F Supp. 115— 
Curtis Mach. Co. v. Macinnes, D. 
CPa., 160 F.Supp. 438—Menneti v. 
Evans Const. Co., D.C.Pa., 160 F. 
Supp. 372, reversed on other 
grounds, C.A., 259 F.2d 367—^Evans 
v. Carroll & Co., D.C.Mont., 155 P. 
Supp. 662, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 259 F.2d 577—^U. S. for Use of 


Reichenbach v. Montgomery, D.C. 
Pa., 155 F.Supp. 384—^Ringhiser v. 
Chesapeake & O. Ry. Co., D.C.Ohio, 
148 F.Supp. 529, affirmed, C.A., 241 
F 2d 416, certiorari granted 77 S.Ct 
1093, 354 U.S. 901, 1 L.Ed.2d 1268— 
Clarke v. Reiss, D.C.N.J., 148 F. 
Supp. 135—Marchant v. American 
Airlines, Inc., D.C.R.I., 146 F.Supp. 
612, affirmed. C.A., 249 F.2d 612— 
Daniels v. Allegheny County, D.C. 
Pa., 145 F.Supp. 358—Stallman v. 
Casey Bearing Co., D.C.Cal., 144 F. 
Supp. 927. affirmed, C.A., 244 F.2d 
905, certiorari denied 78 S.Ct. 97, 
355 U.S. 864, 2 L.Ed.2d 69—Whit¬ 
field V. Earl E. Knox Co., D.C.Pa., 
144 F.Supp. 244—^Johns v. Balti¬ 
more & O. R. Co.. D.C.Pa., 143 F. 
Supp. 15, affirmed, C.A., 239 F.2d 
385—Widder v. New York, C. & St. 
L. R. Co., D.C.Pa., 142 F.Supp. 830, 
affirmed, C.A., 235 P.2d 752—Mc- 
Honey v. Marine Nav. Co., D.C.S.C., 
137 F.Supp 263, affirmed, C.A., 233 
F.2d 769, certiorari denied 77 S.Ct. 
231, 352 U.S. 930, 1 L Ed.2d 165— 
Lovejoy v. Monongahela Connect¬ 
ing R. Co., D.C.Pa., 137 F.Supp. 42 
—Nachtman v. Jones & Laughlin 
Steel Corp., D.C.Pa., 134 F.Supp. 
392, affirmed, C.A., 235 F.2d 211, 
certiorari denied 77 S.Ct. 363, 352 

U. S. 971, 1 L.Ed.2d 324—Bengt- 
son V. Travelers Indem. Co., D.C. 
La., 132 F.Supp. 512, affirmed, C.A., 
231 F.2d 263—Schaefer v. Telex, 
Inc., D.C.Minn., 132 F.Supp. 140— 
Kowtko V. Delaware & H. R. Corp., 
D.C.Pa., 131 F.Supp. 95—Crouse v. 
Knights Life Ins. Co. of America, 
D.C.Pa., 124 F.Supp. 668—Beattie 

V. Monongahela R. Co., D.C.Pa., 122 
F Supp. 803—^Patton v. Baltimore 
& O. R. Co., D.C.Pa., 120 F.Supp. 
659, affirmed, CA., 214 F.2d 129— 
Lashbrook v, Kennedy Motor Lines, 
D.C.Pa., 119 F.Supp. 716—Magee v. 
General Motors Corp., D.C.Pa., 117 
F.Supp. 101, vacated on other 
grounds, C.A., 213 F.2d 899—Conry 
V. Baltimore & O. R. Co, D.C.Pa., 
112 F.Supp. 252, affirmed, C.A., 209 
F.2d 422—^Dalgleisch v. Leonard, 
D.C.Pa, 109 F.Supp. 930, affirmed, 
C.A., 201 F.2d 889—Makowski v. 

U. S., D.C.Pa., 105 F.Supp. 575— 
Denny v. Montour R, Co., D.C.Pa., 
101 F.Supp. 735—Crist v. Pennsyl¬ 
vania R. Co., D.C.Pa., 96 F.Supp. 
243—Biggans v. Hajoca Corp., D. 

C. Pa, 94 F.Supp. 593, affirmed, C. 
A., 185 F.2d 982—^Renault v. L. N. 
Renault & Sons, D.C.Pa., 90 F. 
Supp. 630, reversed on other 
grounds, C.A., 188 F.2d 317—Slowik 
v. Chicago, M, St. P. & P. R. Co., 

D. C.Minn., 89 F.Supp. 690, reversed 
on other grounds, C.A., 184 F.2d 920 
—California Fruit Exchange v. 
Henry, D.C.Pa., 89 F.Supp. 580, af¬ 
firmed, C.A., 184 P.2d 517—^Prabutt 

V. New York, C. & St. L. R. Co., D, 
C.Pa., 88 F.Supp. 821—Longo v. 
Yellow Cab Co., D.C.Pa., 79 F.Supp. 
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478—Cheffey v. Pennsylvania R. 
Co„ D.C.Pa., 79 F.Supp. 252—Pores- 
man v. Pepin, D.C.Pa., 71 F.Supp. 
772, affirmed, C.GA., 161 F.2d 872— 
Eckenrode v. Pennsylvania R. Co., 
D.C.Pa., 71 F.Supp. 764—Hoffman v. 
Lippner, D C.Pa., 71 F.Supp. 178, 
aflarmed, C.C.A., 160 F.2d 1022— 
Nowery v. Smith, D.C.Pa., 69 F. 
Supp. 755, affirmed, G.CA., 161 F.2d 
732—^Waters v. National Life & 
Acc. Ins. Co., D.C.Okl, 61 F.Supp. 
957, affirmed, C.C.A., 156 F.2d 470 
—^Whitmarsh v. Pennsylvania R. 
Co., D.C.Pa., 61 F.Supp. 850—Ham¬ 
ilton V. Thurber, D.C.Minn., 56 F. 
Supp. 826, reversed on other 
grounds, C.C A., Northwest Under¬ 
writers V. Hamilton, 151 P.2d 389 
—Holden v. American News Co., 
D C.Wash., 52 F.Supp. 24, appeal 
dismissed, C.C A., 144 P.2d 249— 
Olszewski v. United Fruit Co., D. 

C. Pa, 34 F.Supp. 113—Cline v. 
Southern Ry. Co., D.C.N.C., 31 P. 
Supp. 657, reversed on other 
grounds, C.C.A., 115 F 2d 907—Pel- 
ter V. Delaware & H. R. Corpora¬ 
tion, D.C.Pa., 19 F.Supp. 852, af¬ 
firmed, C.C.A., Delaware & H. R. 
Corporation v. Felter, 98 P.2d 868. 

Markusen v. General Aniline & 
Film Corp., D.C.N.Y., 16 F.R.D. 455, 
affirmed, C.A., 221 F.2d 455. 

D.C.—Fine v. Giant Food Stores, Inc., 

D. C., 163 F Supp. 231—Campbell v. 

District of Columbia, DC., 153 P. 
Supp. 730, affirmed 254 F.2d 357, 103 
U.S.App.D.C. 20—Webster Motor 
Car Co. V. Packard Motor Car Co., 
D.C., 135 F.Supp. 4, reversed on 
other grounds 243 P.2d 418, 100 U. 
S.App.D.C. 161, certiorari denied 78 
S.Ct. 29, 355 U.S. 822, 2 L.Ed.2d 
38, rehearing denied 78 S.Ct, 259, 
355 U.S. 900, 2 L Bd.2d 197, rehear¬ 
ing denied 78 S.Ct. 1358, 357 U.S. 
923, 2 L.Ed.2d 1363—Pomeroy v. 
Pennsylvania R. Co., D.C., 132 P. 
Supp. 257, reversed on other 
grounds 239 P.2d 435, 99 U.S.App. 
D.C. 272, certiorari denied 77 S Ct. 
861, 353 US. 960, 1 L.Ed.2d 859— 
Scott V. Government of the Dis¬ 
trict of Columbia, D.C., 127 F.Supp. 
757—^Howard v. Capital Transit Co., 
D.C., 97 F.Supp. 57S, affirmed 19 6 
F.2d 595, 90 U.S.App.D.C. 359— 

Stauffer v. Railway Mail Ass’n, D. 

C. , 59 F.Supp. 833, reversed on oth¬ 
er grounds 152 F.2d 146, 80 U.S.App. 

D. C. 278—Stutler v. Heflin, D.C., 46 
F.Supp. 539—Cheney v. S. Kann 
Sons <& Co., D.C., 37 F.Supp. 493— 
George v. Sears, Roebuck & Co., 
D.C., 36 F.Supp. 633, affirmed 125 
F.2d 739, 76 U.S.App.D.C. 73. 

Martin v. Washington Terminal 
Co., D.C., 6 F.R.D. 543, affirmed 167 
F.2d 762, 83 U.S.App.D.C. 398. 
Construction of evidence on motion 
for directed verdict in federal dis¬ 
trict court see supra § 976. 

Controverting evidence disregarded 

In viewing a motion by defendant 
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otherwise, the evidence must he construed most 
strongly against movant,^^ that is, in favor of sus¬ 
taining the verdict.^® 

The court must assume that the jury found in 
favor of the party awarded the verdict all the facts 
which the evidence reasonably tended to prove 
and the court must accept such facts as true or es- 
tablished.^S 

Aider by presumptions. On a motion for judg¬ 
ment notwithstanding the verdict, the verdict may be 
aided by reasonable presumptions.^^ 

§ 1225. Motion for Judgment 

To invoke the Rule authorizing the entry of Judg¬ 
ment notwithstanding the verdict there must be a mo¬ 
tion clearly seeking such relief and stating the grounds 
therefor, and such motion must conform to the prior 
motion for a directed verdict. 


To invoke Rule 50 (b) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., there must be a motion 
seeking the entry of a judgment notwithstanding the 
verdict and the mere fact that the court reserved 
decision on the motion for a directed verdict does not 
relieve the party seeking the entry of judgment not¬ 
withstanding the verdict from the necessity of mak¬ 
ing the post-trial motion, or permit the court to grant 
such relie£.2i Moreover, the motion must make it 
clear that the relief sought is the entry of a judgment 
notwithstanding the verdict.^^ 

Statement of grounds, A motion for judgment 
notwithstanding the verdict must state the grounds 
on which the relief is sought, and the motion can¬ 
not be granted except on the complaints or grounds 

stated in the motion. 

Conformance to ^notion for directed verdict. Not 


for Judgment non obstante veredicto, 
consideration is given to all the per¬ 
tinent facts and reasonable infer¬ 
ences to be drawn therefrom most fa¬ 
vorable to plaintiff, disregarding the 
controverting evidence offered by de¬ 
fendant, 

U.S.—Sullivan v. Philadelphia Sub¬ 
urban Transp. Co., D.C.Pa., 64 F. 
Supp. 845, affirmed, C.C.A., 154 F. 
2d 111. 

Ott motiott of railroad for a Judg¬ 
ment notwithstanding a verdict for 
an administratrix, the evidence 
should be taken in the light most fa¬ 
vorable to the administratrix, and the 
case should be considered on the as¬ 
sumption that automatic signal lights 
at a crossing did not work, although 
there is strong evidence that they 
were flashing; but the court cannot 
assume that the intestate took proper 
precautions to protect himself where 
it appears that if proper precautions 
were taken they could not have failed 
to prove effective. 

U.S.—Cline v. Southern Ry. Co., D.C. 
N.C., 31 F.Supp. 657, reversed on 
other grounds, C.C.A., 115 F,2d 907. 

15. U.S.—Baker v. U. S., 94 F.Supp. 
350, reversed on other grounds, C. 
A., 191 F.2d 1004. 

16. U.S.—Collins V. U. S., B.C.Wis, 
150 F.Supp. 234, reversed on other 
grounds, C.A., 254 F.2d 66. 

17. U.S.—Magee v. General Motors 
Corp , D.C.Pa., 117 F.Supp. 101, va¬ 
cated on other grounds, C.A., 213 
F.2d 899—Conry v. Baltimore & O. 
R. Co., B.C.Pa., 95 F.Supp. 846, re¬ 
versed on other grounds, C.A., 195 
F.2d 120—^Myers v. Reading Co., D. 
C.Pa., 63 F.Supp. 817, affirmed 155 
F.2d 523, reversed on other grounds, 
C.C.A., 67 S.Ct. 1334, 331 U.S. 477, 
91 L.Ed. 1615. 

18. U.S.—^Phillips Petroleum Co. v. 
Gibson, Traders & General Ins. Co., 


Intervener, C.A.Tex, 232 F.2d 13, 
vacated without opinion 77 S.Ct. 
16, 352 U.S. 874, 1 L Ed 2d 77, re¬ 
hearing denied 77 S.Ct. 220, 352 U.S. 
937, 1 L..Ed.2d 169. 

Korthern Pac. Ry. Co. v. Zon- 
telli Bros., Inc., DC Minn., 161 F. 
Supp. 769, modified on other 
grounds, C.A., Zoiitelli Bros. v. 
Northern Pac. Ry. Co., 263 P.2d 194 
—Richard v. Western Fire Ins. Co , 
D.C.Minn, 161 F.Supp. 115—Schaef¬ 
er y. Telex, Inc., D.C.Minn., 132 F. 
Supp. 140—Major v. McCurdy, D C 
S.C., 118 F.Supp. 537—Conry v. Bal- 
I timore & O. R. Co., D C.Pa., 112 F. 

I Supp. 252, affirmed. C.A., 209 F 2d 
422—Slowik v. Chicago. M., St. P. 
& P. R. Co, D.C Minn., 89 F.Supp. 
590, reversed on other grounds, C. 
A., 184 F.2d 920—^Bickart v. Union 
Barge Line Corp., D.C.Pa., 75 F. 
Supp. 572—Hubbard v. Lock Joint 
Pipe Co., DC.Mo., 70 F Supp. 589 
—Dubac V. M. & G. Convoy, D.C. 
Pa., 52 F.Supp. 414. 

19. U.S.-~Cordle v. Kelly, D.C.Minn., 
117 F.Supp. 662, afllrmed, CA.., 217 
F.2d 757. 

Exercise of due caxe 

(1) On motion for Judgment not¬ 
withstanding verdict for plaintiff in 
death action, verdict is aided by pre¬ 
sumption that dead man exercised 
due care for his own safety. 

U.S.—Cordle v. Kelly, supra. 

(2) Court could not judicially de¬ 
clare pedestrian to have been contrib- 
utorily negligent with respect to in¬ 
juries sustained when run over by 
bus, without giving due considera¬ 
tion not only to all reasonable infer¬ 
ences of fact tending to support op¬ 
posite view, but also to the presump¬ 
tion that pedestrian exercised ordi¬ 
nary care for his own safety. 

U.S.—Malone v. Suburban Transit 
Co.. D.C.S.C., 64 F.Supp. 869, af¬ 
firmed, C.C.A., 156 F.2d 422. 
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' 20. U.S.—Johnson v. New York, N. 
H. & H. R. Co., N.Y„ 73 S.Ct. 125, 
344 US. 48, 97 L.Ed. 77. 

Rosenthal v. Warwick Hotel, D. 
C.Pa., 164 F.Supp. 664. 

21. U.S.—Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 126, 
344 U.S. 48, 97 LBd. 77. 

Rosenthal v. Warwick Hotel, D.C. 
Pa., 164 F.Supp. 664. 

22. U.S.—Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

Motion to set aside verdict held In¬ 
sufficient 

Motion cannot be measured by 
movant’s unexpressed intentions or 
wants, and, therefore, motion to have 
verdict set aside could not be treated 
as one to enter judgment notwith¬ 
standing verdict, even though movant 
desired not merely that verdict be 
set aside but the relief invariably fol¬ 
lowing such setting aside. 

U.S.—Johnson v. New York, N. H. <& 
H. R. Co., supra. 

23. U.S —Johnson v. Joseph Schlitz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, affirmed, C.C.A., Jos. Schlitz 
Brewing Co. v. Johnson, 123 F.2d 
1016. 

Erroneous ruling of court not raised 
in motion 

Where question whether erroneous 
ruling of court, that defendant by 
filing motion for bill of particulars 
entered a general appearance, con¬ 
fused the issues so as to entitle de¬ 
fendant to a new trial was not raised 
in motion for Judgment notwithstand¬ 
ing verdict, no ground for granting 
the motion was stated. 

U.S.—Johnson v. Joseph Schlitz 
Brewing Co., D.C.Tenn., 33 F.Supp. 
176, affirmed, C.C.A., Jos. Schlitz 
Brewing Co. v. Johnson, 123 F.2d 
1016. 



FEDERAL CIVIL PROCEDURE §§ 1225-1226 


35B C. J. S. 

only is the making of a motion for a directed verdict 
a prerequisite to the making of a motion for judg¬ 
ment notwithstanding the verdict, as discussed supra 
§ 1220, but the motion for judgment must conform 
to, and be in accordance with, the earlier motion. 
Indeed, it has been said that the motion should be 
to set aside the verdict and for judgment in accord¬ 
ance with the motion for a directed verdict, rather 
than for judgment notwithstanding the verdict.^^ 
However, the court will treat a motion for judgment 
notwithstanding the verdict as if it were a motion for 
judgment in accordance with the motion for a direct¬ 
ed verdict, since such motions are in substance the 

same.26 

Joinder of motion for new trial; alternative mo¬ 
tion. The provision of Rule 5Q (b), permitting a mo¬ 
tion for a judgment, or a motion for a judgment 
joined with a motion for a new trial, or a motion for 
a new trial in the alternative, does not alter the right 
of either party to have a question of law reserved, 
on the decision of which the court might enter a 
judgment for one party in spite of a verdict in favor 
of the other.27 

As shown supra § 1089, in connection with the 
general discussion of joint or alternative motions for 
new trial or judgment notwithstanding verdict, the 
provision contemplates that either party to the action 
is entitled to the trial judge's decision on both mo¬ 
tions if both are presented, and does not confine the 


judge to the initial choice of disposing of either 
motion. 

Where a motion for judgment notwithstanding 
the verdict contains no reason or grounds not en¬ 
compassed within an alternative motion for a new 
trial, which has been denied, the motion for judg¬ 
ment notwithstanding the verdict will also be de¬ 
nied. 2 s 

Reargument of motion. The district court will not 
reopen a case to permit the reargument of a motion 
for judgment notwithstanding the verdict, where it 
appears, after much consideration, that the court's 
opinions are the same as those underlying the judg¬ 
ment and order originally entered.29 

Adjudication before entry of judgment on verdict. 
A motion for judgment notwithstanding the verdict, 
timely filed, must be adjudicated before judgment 
on the verdict can be entered .20 

Verdict set aside as to particular parties. The 
fact that the trial court set aside the verdict for 
plaintiff in so far as a particular defendant is con¬ 
cerned, and entered judgment for such defendant, 
does not affect the verdict with respect to the other 
defendants.^^ 

g 1226. - Time for Motion 

The motion for judgment notwithstanding the ver¬ 
dict must be made within the prescribed time, and a 


24. Statement of specific grounds; 
q.uestion of fact 

In action to have defendant's pat¬ 
ent declared invalid and not infring¬ 
ed, plaintiff's motion to set aside ver¬ 
dict for defendant, which stated in 
motion that hair curlers alleged to be 
covered by patent were old or did not 
amount to invention and that patent 
was invalid because anticipated or 
lacking in invention, complied with 
requirement that a motion for a di¬ 
rected verdict state specific grounds 
therefor, and judgment notwithstand¬ 
ing the verdict was entered; nor was 
the motion objectionable on ground 
that it presented question of fact 
rather than question of law. 

XJ.S.—Ryan Distributing Corp. v. Cal- 
ey, C.C.A.Pa., 147 P.2d 138, certio¬ 
rari denied 66 S.Ct. 1199, 325 XJ.S. 
859, 89 L.Ed. 1979. 

25. U.S.—Valanda v. Baum & Reiss- 
man, D.C.Pa., 31 F.Supp. 71, revers¬ 
ed on other grounds, C.C.Al., 113 P. 
2d 188. 

26. Porm of motion 

Motion should be to set aside ver¬ 
dict and judgment thereon, and for 
judgment in accordance with the mo¬ 
tion for directed verdict, rather than 
to set aside judgments and for judg- 
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ments notwithstanding verdict, but 
the court will treat a motion for 
judgments notwithstanding verdict 
as if it were a motion for judgment 
in accordance with motion for direct¬ 
ed verdict, since such motions are in 
substance the same. 

U.S.—^Valanda v. Baum & Reissman, 
D.C.Pa., 31 F.Supp. 71, reversed on 
other grounds, C.C.A., 113 F.2d 188. 

27. U.S.—Montgomery Ward & Co. v. 
Duncan, Ark., 61 S.Ct. 189, 311 U. 
S. 243, 85 D.Ed. 147. 

Prior to adoption of Bale, it was 
necessary for the court to reserve 
the question of law raised by a mo¬ 
tion to direct a verdict, which prac¬ 
tice was an incident of jury trial at 
common law at the time of the adop¬ 
tion of the Seventh Amendment to 
the Constitution. 

U.S.—Montgomery Ward & Co. v. 
Duncan, supra—JEtna Ins. Co. v. 
Kennedy, to Use of Bogash, Pa., 57 
S.Ct. 809, 301 U.S. 389, 81 L Ed. 
1177—Springfield Fire & Marine 
Ins. Co. V. Kennedy, to Use of Bo¬ 
gash, Pa., 67 S.Ct. 809, 301 U.S. 389, 
81 L.Ed, 1177—Liverpool & London 
& Globe Ins. Co., Limited v. Ken¬ 
nedy, to Use of Bogash, Pa., 57 S. 
Ct. 809, 301 U.S. 389, 81 L.Ed. 1177. 
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2S. U.S.—Waldrip v. Liberty Mut, 

Ins. Co., D.C.La., 11 P.RD. 426. 

29. U.S.—Allegheny County, Pa., 
Maryland Casualty Co., D.C.Pa., 
49 F.Supp. 955, reversed on other 
grounds, C.C.A., 146 P.2d 633, 157 
A.L.R. 1032, certiorari denied 65 
S.Ct. 1184, 325 U.S. 855, 89 L.Ed. 
1975 and 65 S.Ct. 1187, 325 U.S, 
855, 89 LEd. 1975. 

30. Judgment set aside as premature 
U.S.—Porter v. Sunshine Packing 

Corp. of Pa., D.C.Pa., 81 F.Supp. 566, 
affirmed in part and reversed in 
part on other grounds, C.A., 181 F. 
2d 348, certiorari denied 71 S.Ct, 
60, 340 U.S. 819, 95 L.Ed. 602. 

31. No diversity of citizenship as to 
third-party defendant 

Where trial court set aside verdict 
for plaintiff against third-party de-' 
fendant and entered judgment for 
third-party defendant because of lack 
of diversity of citizenship between 
plaintiff and third-party defendant, 
the joint and several verdict against 
the original defendants was not 
thereby disturbed. 

U.S.—McDonald v. Dykes, D.C.Pa., 6 
F.R.D. 569, affirmed, C.C.A., 163 F, 
2d 828. 
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motion not made within the ten-day period after the 
reception of a verdict cannot be granted. 

The motion for judgment notwithstanding the ver¬ 
dict must be made within the time prescribed in Rule 
50 (b) of the Federal Rules of Civil Procedure, 28 
U.S.C.A.,3^ which regulates the time and manner for 
moving for direction of verdict and for moving for 
judgment on the basis of the refusal to direct;^^ 


35B C. J. S. 

and where a motion for judgment notwithstanding 
the verdict is not made in the trial court within ten 
days after reception of a verdict, the Rule forbids 
the trial judge to enter such a judgment.34 

Where a timely motion for judgment notwith¬ 
standing the verdict was made and denied, a later 
motion, beyond the prescribed period, on other 
grounds is not timely and must be denied.^^ 


E. REKDITIOK AISTD ENTRY; REGISTRATION IN OTHER DISTRICTS 


§ 1227. Rendition 

The rendition of a judgment is controlled by the 
Federal Rules and not by state law, and under the Rules 
the ''judgment^' is the pronouncement of the court from 
the bench, and Is to be distinguished from the clerk’s 
entry thereof. 

Since the promulgation of the Federal Rules of 
Civil Procedure, the rendition of a judgment is con¬ 
trolled by the Federal Rules, and not by the rules of 
practice of the state courts.Under Rule 58 of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
relating to the entry of judgments, the “judgmenP^ 
is the pronouncement of the court from the bench, 
and the court need not sign a formal written judg- 
ment.37 There is a difference between the mere 
rendition or announcement of what a judgment will 
be, on the one hand, and its controlling entry in 
the clerk’s docket on the other.^S 

While the entry made by the clerk is not the '‘judg¬ 
ment,” but merely the formal evidence thereof,^^ 
the judgment is not effective before such entry, as 
discussed infra § 1228. 


Disability of trial judge. Under Rule 63 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., pro¬ 
viding that if, by reason of death, sickness, or other 
disability, a judge before whom an action has been 
tried is unable to perform the duties to be performed 
by the court under the Rules after a verdict is re¬ 
turned or findings of fact and conclusions of law 
are filed, then any other judge regularly sitting in 
or assigned to the court in which the action 
was tried may perform those duties. In a proper 
case a judge other than the trial judge may sign the 
formal judgment.*^^ 

§ 1228. Entry; Notation in Docket 

Under the Federal Rules, which control the matter, 
the notation of a judgment in the civil docket consti¬ 
tutes the entry of a judgment, and the judgment is not 
ordinarily effective before such entry. 

The Federal Rules of Civil Procedure, and not the 
rules of practice of the state courts, control the 
entering of judgment.^^ Under a provision of Rule 
58 of the Federal Rules of Civil Procedure, 28 


32. U.S—Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 L.Ed. 77. 

Sears v. Pauly, C.A.Mass., 261 P. 
2d 304. 

33. U.S.—Montgomery Ward & Co. 
V. Duncan, Ark., 61 S.Ct. 189, 311 
U.S. 243, 85 D.Ed. 147. 

Shaw V. Edward Hines Dumber 
Co., C.A.I11., 249 F.2d 434. 

SIotioxL held timely as amendment of 
prior motion 

Where impleaded cross defendant, 
at close of all evidence, presented 
written motion for directed verdict, 
which was taken subject to jury’s 
verdict, and, by leave of court, pre¬ 
sented amended motion for directed 
verdict at hearing on previous mo¬ 
tion after return of special verdicts, 
his motion for judgment notwith¬ 
standing such verdicts was properly 
sustained as against contention that 
it was not seasonably made, as such 
motion was same motion in amended 
form as that presented at close of all 
the evidence. 


U.S.—^Kline v. Yokom, C.C.A.Ill., 117 
F.2d 370. 

34. U.S-—^Johnson v. New York, N. 
H. & H. R. Co., N.Y., 73 S.Ct. 125, 
344 U.S. 48, 97 D.Ed. 77. 

Southeastern Greyhound Lines v. 
McCafferty, C.CA.Ky., 169 F.2d 1, 
certiorari denied 69 S.Ct. 136, 335 
U.S. 861, 93 LEd. 407. 

Absence of timely motion as affect¬ 
ing power of court of appeals to en¬ 
ter judgment notwithstanding ver¬ 
dict see Federal Courts § 301. 
Eleven days 

U.S.—Sears v, Pauly, C-A,Mass., 261 
F.2d 304. 

35. U.S.—Tye v. Hertz Drivurself 
Stations, D.C.Pa., 7 F.R.D. 594, ap¬ 
peal dismissed, C.A, 173 F.2d 317. 

Motion to reargue after appeal per¬ 
fected 

Defense that plaintiff delayed an 
unreasonable time in commencing his 
action for personal injuries after dis¬ 
covering defendant’s intention to 
plead statute of limitations, and that 
consequently action was barred by 
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laches, was presented too late where 
urged for first time in defendant’s 
motion for leave to reargue his mo¬ 
tions for judgment notwithstanding 
verdict, which were filed in district 
court after defendant's appeal had 
been perfected. 

U.S,—Bergeron v. Mansour, C.C.A. 
Mass., 152 F.2d 27. 

36. U.S.—Barrett v. Rosecliff Realty 
Co., D.aN.Y., 9 F.R.D. 597. 

37. U.S.—^Western Union Telegraph 
Co. V. Dismang, C.C.A.Okl., 106 F. 
2d 362. 

38. U.S.—^Kanatser v. Chrysler Corp , 
D.C.OkL, 199 F.2d 610, certiorari 
denied 73 S.Ct. 388, 344 U.S, 921, 97 
D.Ed. 710. 

39. U S.—^Western Union Telegraph 
Co. V. Dismang, C.C.A.Okl., 106 P.2d 
362. 

40. U.S.—^Makah Indian Tribe v. 
Moore, D.C.Wash., 93 P.Supp. 105, 
reversed on other grounds, C.A., 192 
F.2d 224. 

41. U.S.—Barrett v. Rosecliff Realty 
Co., D.C.N.Y.. 9 F.R.D. 597. 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE §§ 1228-1229 


U.S.C.A., the notation of a judgment in the civil 
docket as provided by Rule 79 (a) constitutes the 
entry of a judgment, and the judgment is not effec¬ 
tive before such entry. ^2 Thus, even though the 
trial court files a memorandum of its views, indicat¬ 
ing what its judgment will be, there is no final judg¬ 
ment until it is formally entered by the clerk at the 

court’s direction. 

While the Rule provides that the judgment is not 
effective before entry, for certain purposes the date 
when the judgment should have been entered by 
the clerk,that is, when the notation of judgment 
in the civil docket should have been made,^^ may be 
regarded as the date of the judgment 

Motions made after judgment but prior to entry. 
The fact that a judgment is not effective before 
entry will not operate to constitute the judgment a 
denial of a motion made prior to the entry of the 
judgment but subsequent to the order of the court 


directing the entry of judgment.^® 

State law as formerly controlling. Prior to the 
Federal Rules of Civil Procedure, the making and 
entry of a judgment of a federal court were con¬ 
trolled by the state statutes, or rules of practice of 
the state court and it was considered proper for 
the federal courts to follow state statutes, or rules 
of practice, with respect to the mode of entering 
and recording judgments. 

§ 1229. - Direction and Time for Entry 

Unless the court otherwise directs, and except in 
the case of judgment on multiple claims, judgment on 
the general verdict of a jury, or where the court directs 
that a party recover only money or costs or that all re¬ 
lief be denied, must be entered forthwith by the clerk. 

The court clerk’s authority to enter a judgment is 
derived from the directive of Rule 58 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A.,^^ which con¬ 
templates the early entry of judgments.^Under 
that Rule, unless the court otherwise directs,^! and 


42. TJ.S.—Cedar Creek Oil & Gas Co. 
V. Fidelity Gas Co., C.A.Mont, 238 
F.2d 298—Greenwood v. Greenwood, 

C. A.Pa., 234 F.2d 276—Napier v. 

Delaware, L. & W. R. Co., C.A.N.T., 
223 F.2d 28—^Kanatser v. Chrysler 
Corp., C.A.Okl., 199 F.2d 610, cer¬ 
tiorari denied 73 S.Ct. 388, 344 U.S. 
921, 97 LEd. 710—Steccone v. 

Morse-Starrett Products Co., C.A. 
Cal., 191 F.2d 197. 

Walling V. Todd, D.C.Pa., 3 F.R. 

D. 490. 

D.C.—O’Brien v. Harrington, 233 F. 

2d 17, 98 U.S.App.D.C. 138. 
Ministerial act 

(1) Entry is made by the clerk in 
performance of a ministerial duty. 
U.S.—^Western Union Telegraph Co. 

V. Dismang, C.C.A.Okl., 106 F.2d 
362. 

(2) Prior to adoption of Federal 
Rules of Civil Procedure, federal 
courts considered entry of a judg¬ 
ment as a mere ministerial duty, the 
lack of which did not affect the va¬ 
lidity of the judgment for most pur¬ 
poses. 

D.C.—Conrad v. Medina, Mun.App., 47 
A.2d 562. 

43. U.S.—Kanatser v. Chrysler Corp., 
C.A.OkL, 199 F.2d 610, certiorari 
denied 73 S.Ct. 388, 344 U.S. 921, 97 
L.Ed. 710. 

44. U.S.—Louisiana & Arkasas Ry. 
Co. V. Pratt, aC.A.La., 142 F.2d 
847. 

Time from which interest runs see 
Interest § 41. 

45. U.S.—Murphy v. Lehigh Val. R. 
Co., C.C.A.N.Y., 158 F.2d 481. 

46. Transformation of Rule 

Rule relating to entry of judg¬ 
ment was not to be transformed into 


mechanism for denying sub silentio 
a motion which trial court had not 
considered at time he signed order 
entering judgment, and where mo¬ 
tion to amend advisory jury’s find¬ 
ings was apparently filed after such 
order entering judgment, decree was 
not to be taken as denial of the mo¬ 
tion as an outstanding motion incon¬ 
sistent with order of the court. 

U.S.—Greenwood v. Greenwood, C.A. 
Pa., 234 P.2d 276. 

47. U.S.—Detroit City Gas Co. v. 

Syme, aC.A.Mich., 109 P.2d 366— 
Delaware & H. R. Corporation v. 
Bonzik, C.C.A.Pa, 106 F.2d 341— 
The Greyhound, C-C.A.N.Y., 68 P.2d 
832. 

O’Brien v. New York Edison Co , 
D.C.N.Y., 26 F.Supp. 290~Deemer 
V. United Fruit Co., D.C.Pa., 17 F. 
Supp. 146. 

Ellicott Mach. Corporation v. 
Vogt Bros. Mfg. Co., C.C.A.Ky., 267 
F. 945, error, certiorari and manda¬ 
mus denied 41 S.Ct. 8, 264 U.S. 607, 
629, 65 LEd, 435. 

34 C.J. p 60 note 17 [b]. 

Time of entering judgment 

(1) State statute authorizing the 
clerk to enter judgment on a verdict, 
either during the term or in vacation 
thereafter, was controlling in a fed¬ 
eral court. 

U.S.—^Parm Mortgage & Loan Co. v. 

Willett, D,C.Ky., 288 F. 576. 

Mo.—Willett V. Farm Mortgage & 
Loan Co., App., 263 S.W. 234. 

(2) Common-law rule that all judg¬ 
ments are regarded as entered on 
the first day of the term, and remain 
within the power of the court for all 
purposes until the expiration of the 
term, was a rule of the federal courts, 
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regardless of the practice of the state 
courts. 

U.S.—Pennsylvania R. R. v. Mont¬ 
gomery, C.C.A.N.Y., 6 P2d 386. 

(3) Where a district judge, sitting 
in another district by designation, 
heard and determined a cause and or¬ 
dered that a decree be signed, filed, 
and entered accordingly, a decree con¬ 
forming to such order, signed and 
entered after the term of his desig¬ 
nation expired by the succeeding 
judge, was in effect a nunc pro tunc 
decree and valid 

U.S.—^I\4ajestic Electric Development 
Co. V. Westinghouse Electric & 
Mfg. Co., C.C.A.Cal., 276 P, 676. 
Notice of entry of judgment 
Iowa.—Nelson v. McMillan, 156 N.W. 
327, 176 Iowa 561. 

48- U.S.—O’Brien v. New York Edi¬ 
son Co., D.C.N.Y., 26 F.Supp. 290. 

Knight V. Illinois Cent. It. Co., 
Ky., 180 F. 368, 103 C.C.A. 514— 
Morrison v. Bernards Tp., C.C.N.J., 
35 P. 400. 

49. U.S.—Howell v. Sinclair Refin¬ 
ing Co., D.C.Ala-, 20 F R.D, 623. 

50- U.S.—^Klein v. Nu-Way Shoe Co., 
C.C.A.N.Y., 136 P.2d 986. 

Purpose of Rule 

Rule relating to entry of judgment 
was adopted for purpose of avoiding 
prejudice to parties by delay m entry 
of judgment on the docket. 

U.S.—Greenwood v. Greenwood, C.A. 
Pa., 234 F.2d 276. 

51. U.S.—^De Melia v. Bowles, D.C. 
Mass., 57 F.Supp. 710, affirmed, C. 
CA., 148 P.2d 725, certiorari denied 
65 S.Ct. 1581, 325 U.S. 886, 89 L.Ed. 
2000. 
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subject to the provisions of Rule 54 (b), relating 
to judgment on multiple claims, as discussed below, 
judgment on the general verdict of a jury, as dis¬ 
tinguished from a special verdict or a general ver¬ 
dict accompanied by answers to interrogatories, must 
be entered forthwith by the clerk,unless motions 
to set aside verdict or for new trial are made, in 
which case they must be decided before any judg¬ 
ment can be entered.^^ 

Likewise, when the court directs that a party 
recover only money or costs or that all relief be 
denied, the clerk must enter judgment forthwith 
on receipt by him of such direction but in the 
case of judgment for other relief, judgment may 
not be entered by the clerk without a specific direc¬ 
tion by the court to enter it.55 

Where by consent given before the rendition of 
the verdict each counsel reserves the right to make 


any motion pertaining thereto, at a time to be fixed 
by the court, and counsel are not present when the 
verdict is rendered, the court is in the same posi¬ 
tion as if on the return of the verdict defendant 
had moved for a stay of the entry of judgment, 
and should withhold entry of judgment, on the mo¬ 
tion therefor, until the disposition of other motions 
made, and where the financial responsibility of de¬ 
fendant is not questioned, plaintiff cannot be preju¬ 
diced by such a stay, notwithstanding some ques¬ 
tion might arise as to the running of interest against 
the judgment.^® 

Judgment on multiple claims. Under the express 
provision of Rule 58, the authority and duty of 
the clerk to enter a judgment forthwith are subject 
to the provisions of Rule 54 (b), relating to judg¬ 
ment on multiple claims, and under the latter Rule 
an express direction for the entry of judgment is 
required.^*^ Under the provision of Rule 54 (b) 


stay granted 

Where court decided that complaint 
for injunction restraining enforce¬ 
ment of order suspending gasoline 
dealer’s right to deal in rationed gas¬ 
oline should be dismissed and that 
preliminary injunction should be dis¬ 
solved, entry of judgment would be 
delayed one week to give dealer op¬ 
portunity to apply for injunction re¬ 
straining effective date of suspen¬ 
sion order pending appeal, if any, 
U.S.—Di Melia v. Bowles, supra. 

Entry of summary judgement wlth- 
held 

In action by assignee of judgment 
to subject shares of stock standing in 
name of debtor’s alleged strawmen 
to payment of judgment, plaintiff’s 
affidavit which did not controvert 
statements in affidavits supporting 
defendants’ motion for summary 
judgment on ground that defendants 
were actual owners of stock involv¬ 
ed, was insufficient to present issue 
of fact, but, in view of fact that 
plaintiff charged fraud, entry of sum¬ 
mary judgment would be withheld to 
permit plaintiff to file further affida¬ 
vits or take depositions or institute 
discovery proceedings. 

U S.—Peckham v. Ronrico Corp., B. 

C. Puerto Rico, 7 P.R.D. 324, vacat¬ 
ed, C.A., 171 P.3d G53. 

52. U.S,—Murphy v. Lehigh Val. R. 
Co, C.C.A.M.T., 158 F.2d 481. 

Howell V. Sinclair Refining Co., 

D. C-Ala,, 20 F.R.D. 623. 

53. U.S.—^Anderson v. Continental 
S. S Co.. C.A.N.T., 218 F.2d 84— 
Murphy v. Lehigh Val. R. Co., C.C. 

A.N.Y., 158 F.2d 481. 

r 

64. U.S —Walling v. Todd, D.C.Pa., 

3 F.R.D. 490. 

Judgment as prayed for in. complaint 
Where decision provides that judg- , 


ment should enter as prayed for in 
complaint, and complaint seeks only 
sums certain for overpayments of 
federal income taxes plus interest 
and costs, decision is direction that 
plaintiff “recover only money or 
costs” within Federal Rule of Civil 
Procedure that when court directs 
that party recover only money or 
costs clerk shall enter judgment 
forthwith on receipt of direction. 

S. V. Cooke, C.A.Hawaii, 215 
P.2d 528. 

Direction as judge’s final act 

Under rule providing that where 
court directs party to recover only 
money or costs or that all relief be 
denied, clerk shall enter judgment 
forthwith on receipt by him of the 
direction, question whether direc¬ 
tion of judge on which clerk has act¬ 
ed was the judge’s final act and con¬ 
stitutes his final judgment in case is 
determined by understanding of 
court, parties, and clerk, as evidenced 
by their actions, and such under¬ 
standing may be gathered from their 
attitude toward the clerk’s notation; 
and where court, counsel for plaintiff, 
and clerk all understood that direc¬ 
tion made by judge in action for in¬ 
junction that in his discretion he 
would deny injunction was not 
judge’s final act and did not consti¬ 
tute his final judgment in case, but 
notation of judgment in favor of de¬ 
fendant was made in clerk’s civil 
docket, notation was not a final judg¬ 
ment, 

U.S.—Securities and Exchange Com¬ 
mission V. Jean R. Veditz Co., D. 
C-N-T., 22 F.R.D. 479. 

55. Rule 58 implemented by district 
court rule 

Court rule providing that judg¬ 
ment or order will not be noted in 
the civil docket until the clerk has 
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received from the court a specific di¬ 
rection to enter the judgment or or¬ 
der is a proper provision and carries 
out federal Rule of Civil Procedure 
relating to entry of judgment. 

U.S.—J. E. Haddock, Limited, v. 
Pillsbury, G.C.A.Cal,, 155 P.2d 820, 
certiorari denied 67 S.Ct. 53, 329 
U.S. 719, 91 L.Ed. 624, rehearing 
denied 67 S.Ct. 182, 329 U.S. 826, 91 
L.Ed. 701. 

66. U.S.—^Voelker v. Delaware, L. & 
W. R. Co., D.C.N.Y., 31 F.Supp. 
515. 

57. U.S.—Howell v. Sinclair Refin¬ 
ing Co., D.CAla., 20 F.R.D. 623. 
Third-party complaint 

Where there was a third-party 
complaint and the court had given 
no direction as to entry of a final 
judgment after the jury returned 
their verdict and were polled and 
were discharged, the entry of judg¬ 
ment on the day following the return 
of the verdict was premature and 
would be vacated pending an express¬ 
ed determination that there was no 
just reason for delay. 

U.S.—^Williams v. National Sur. Corp., 
D.C.Ala,, 153 F.Supp. 640, affirmed, 
C.A., 257 F 2d 771. 

Judgment ordered entered and case 
retained on docket 
Where district court 'determined 
that lessors were not entitled to dec¬ 
laration of a forfeiture of lessee’s 
rights under coal mining lease for 
default in payment of royalties, judg¬ 
ment denying claimed forfeiture 
should be entered forthwith in ac¬ 
cordance with Federal Rule provid¬ 
ing for judgments at various stages, 
even though case should be retained 
on docket for such further orders 
and adjudications as might be neces¬ 
sary in connection with accounting 
as to royalties due and unpaid. 
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that in case a separate judgment is entered the 
court may stay its enforcement or otherwise condi¬ 
tion it so as to secure the benefit thereof to the party 
an whose favor it is entered, if the proceedings are 
unnecessarily confusing the court should withhold 
direction for the entry of a judgment until all the 
matters before it are settled, and should then issue 
its direction promptly to be acted on forthwith by 
the clerk. 

Nunc pro tunc entry. As part of its inherent pow¬ 
er to make its records speak the truth, the federal 
district court may order the entry of a judgment or 
order nunc pro tunc.^^ A nunc pro tunc judgment 
is retroactive and has the same force and effect, to 
all intents and purposes, as if it had become effective 
on the date stated,except that it cannot so operate 
as to the rights of third parties,so that a court 
may not, by entry of judgment nunc pro tunc, with¬ 
draw rights from one not a party to the litigation. 

A nunc pro tunc order cannot create any new or 
additional rights or change the legal effect of the 
original judgment or decree.®^ 

•§ 1230. - Sufficiency of Notation 

To constitute a valid entry of judgment, the nota¬ 
tion in the civil docket must be brief, but must show 
the substance of the judgment. In case of variance be¬ 


tween the Judgment and the clerk’s notation, the judg¬ 
ment is prima facie correct. 

Under the provision of Rule 58 that the notation 
of a judgment in the civil docket as provided by 
Rule 79 (a) constitutes the entry of the judgment, 
and the provision of Rule 79 (a) that the nota¬ 
tions must be brief, but must show the substance of 
each order or judgment of the court, the showing of 
substance is a mandatory requirement and essential 
to a valid entry.As to papers other than orders 
or judgments, merely the nature of such papers need 
be noted.^^ 

While it is true that parties should protect their 
own interests by carefully watching docket entries,^® 
it is also true that Rule 58 imposes on the judge 
substantial responsibility with respect to the entry of 
all judgments except those which grant the recovery 
of only money or costs or which deny all relief.®'^ 

Variance between judgment and notation. In so 
far as the substance of the judgment is concerned, 
in case of any variance between the formal judg¬ 
ment signed by the judge and the notation by the 
clerk in the docket, the formal judgment is prima 
facie the decision or judgmentand a docket 
entry not in conformance with the court’s decision 
must be set aside and does not constitute an effective 
judgment. 


U.S.—Carlson v. Kentucky Ridge Coal 
Co., D.C.Ky., 112 F.Supp. 371. 

58. U.S.—Rosenblum v. Dingfelder, 
C.C.A.N.T., Ill P.2d 406. 

59. Equity jurisdiction not involved 
U.S.—W. F. Sebel Co. v, Hessee, C. 

A.Kan., 214 F.2d 459. 

60. U.S.—Leonia Amusement Corp, 
V. Loew’s Inc., D.C.N,Y., 117 F. 
Supp. 747. 

61. U.S.—Leonia Amusement Corp. 
V. Loew's Inc, supra, 

62* U.S.—Leonia Amusement Corp. 
V. Loew’s Inc,, supra. 

63. U.S.—Yeager v. Fleming, D.C. 
Fla., 173 F.Supp. 316. 

64. U.S.—Reynolds v. Wade, C.A. 
Alaska, 241 F.2d 208—Fast, Inc. v. 
Shaner, C-A-Pa., 181 F.2d 937— 
Healy v. Pennsylvania R. Co., C.A. 
Pa., 181 F.2d 934. 

D.C.—O'Brien v. Harrington, 233 F.2d 
17, 98 U.S.APP.D.C. 138. 

Statement as to wko won case 

(1) Notation which merely stated 
the date and that judgment was filed 
and entered, and did not even state 
who won the case, did not state the 
substance of the judgment and is in¬ 
sufficient. 

U.S.—Reynolds v. Wade, C.A.Alaska, 
241 F.2d 208. 

(2) Clerk’s entry that judgment 
was in favor of defendant shows that 


plaintiffs were denied any relief and 
shows “substance of judgment." 
U.S.—U. S. V. Cooke, C.A.Hawaii, 215 
F.2d 528. 

Entry held suffleient 

Where relief sought by complaint 
was for damages and an injunction, 
the entry of the judgment reading 
“filed final decree for defendant" 
showed the substance of the judg¬ 
ment of the court as required by Fed¬ 
eral Rules. 

U.S.—Porter v. Borden’s Dairy Deliv¬ 
ery Co., aaA.Cal., 156 F.2d 798. 

Entries held insufficient 

(1) Clerk’s notation in civil docket 
“judgment denied as to both plaintiff 
and defendant” did not constitute the 
“entry of a judgment." 

U.S.—-Uhl V. Dalton, C.G.A.Nev., 151 
F.2d 502. 

(2) District court clerk’s entry in 
civil docket that court found for 
plaintiff in specified sum and “coun¬ 
sel each granted five days to file 
brief on Statute of Limitations and 
Court to announce decision," did not 
show rendition of judgment, nor con¬ 
stitute entry of judgment, if render¬ 
ed, as no final disposition of case or 
notation of judgment was made. 

U.S.—Wilkins v. Couch, D.C.Okl., 10 

F.R.D. 532. 

(3) Notation in civil docket read¬ 
ing, “Entering proceedings at Entry 
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of Judgment Filing Partial Summary 
Judgment (McLaughlin) Piling Judg¬ 
ment Entered at 1:30 p. m. 1-20-49," 
did not constitute an “entry of judg¬ 
ment." 

U.S.—Kam Koon Wan v. E. E. Black, 
Limited, C.A.Hawaii, 182 P.2d 146. 

65. U.S.—^Past, Inc, v. Shaner, CA. 
Pa., 181 P.2d 937. 

66. D.C.—O’Brien v. Harrington, 233 
F.2d 17, 98 U.S.App.D.C. 138. 

Primary responsibility 

Under the Federal Rule requiring 
substance only of orders and judg¬ 
ments to be entered on the docket, 
primary responsibility rests on the 
litigants to see to it that their record 
is in proper form at all times for pur¬ 
poses of taking an appeal. 

U.S.—Fast, Inc. v. Shaner, C.A.Pa., 
181 F.2d 937. 

67. D.C.—O’Brien v, Harrington, 233 
F.2d 17, 98 U.SApp.D.C. 138. 

63. U.S.—Bowles V. Bice, C.C.A.Ky., 
152 F.2d 543. 

Buie is applicable in civil cases as 
well as criminal cases. 

D.C.—O’Brien v. Harrington, 233 F. 
2d 17, 98 U.S.APP.D.C. 138. 

69. D.C.—O’Brien v. Harrington, su¬ 
pra. 

Docket entry directly opposite to de. 
cision 

Docket entry which indicates judg- 
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§ 1231. - Notice of Entry 

On the entry of judgment, the clerk must serve no¬ 
tice thereof on the affected parties, and must note in 
the docket the mailing of such notice. 

Under Rule 77 (d) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., the clerk, immediately on 
the entry of judgment, must serve a notice of the 
entry by mail on the affected parties, and must make 
a note in the docket of the mailing of such notice;’^® 
and counsel are warranted in assuming that the clerk 
will perform his duty and serve such notice of entry 
of judgment.'^^ 

§ 1232. Registration in Other Districts 

By statute, a Judgment of a federal district court 
in an action for the recovery of money or property, 
after becoming final, may be registered In any other 
district, and will have the same effect as a judgment of 
the district where so registered. 

Under the federal statute, 28 U.S.C.A. § 1963, to 
that effect, a judgment in an action for the recovery 
of money or property entered in any district court, 
which has become final by appeal or expiration of 
time for appeal, may be registered in any other dis¬ 
trict by filing therein a certified copy of such judg¬ 


ment, and a judgment so registered will have the 
same effect as a judgment of the district court of the 
district where registered and may be enforced in like 
manner.'^^ Thus, when a district court judgment 
within the statute has been registered in another 
district the judgment creditor may pursue, in the 
new district, all remedies available in that district 
for satisfaction for debt."^^ On the other hand, 
the judgment debtor also has available to him, in 
enforcement proceedings in the new district any 
defenses which could have been given in the original 
district.74 

The statute does not give the judgment creditor 
a new judgment and the registration is different 
from a suit on a judgment, which is a new and inde¬ 
pendent actionThe registration is a purely min¬ 
isterial act which confers no power on the court 
in the district in which a judgment is registered 
over the judgment itself and the court in the 
district in which a judgment is registered does 
not have the power to review the original proceed¬ 
ings and question the validity or propriety of the 
judgment'^ ^ 


ment directly opposite to court's deci¬ 
sion must be set aside as improvi- 
dently entered without direction of 
the court, and does not constitute an 
effective judgment. 

D C.—O’Brien v, Harrington, supra. 

70. XJ.S.—^U. S. V. Roth, C.A.N.T., 208 
F.2d 467. 

D.C.—Hill V. Hawes, 132 P.2d 569, 
76 TJS.App.D.C. 308, reversed on 
other grounds 64 S.Ct. 334, 320 XJ.S. 
520, 88 L.Bd. 283, 149 A.L.R. 736, 
rehearing denied 64 S.Ct. 515, 321 
U.S. SOI, 88 LEd. 1088. 

Rule has force and effect of law 
U.S.—Commercial Credit Corp. v. XJ, 
S., C.A.Minn, 175 P.2d 905. 

71. U.S.—Commercial Credit Corp. v. 
TJ. S., supra. 

72. U.S.—Hanes Supply Co. v. Val¬ 
ley Evaporating Co., C.A.Ga., 261 
P.2d 29—Gullet v. Gullet, C.A.Fla., 
188 F.2d 719. 

Juneau Spruce Corporation v. In¬ 
ternational Longshoremen's & 
Warehousemen's Union, D.C.Cal., 
128 P.Supp. 715. 

Intention and purpose of statute 

(1) Legislative history indicates 
that the judgment registration stat¬ 
ute is intended to provide all the ben¬ 
efits deriving from a local judgment 
on a “foreign” judgment without sub¬ 
jecting plaintiff or defendant to the 
expense of a second lawsuit. 

U S.—^Hanes Supply Co. v. Valley 
Evaporating Co., C.A.Ga., 261 F.2d 
29. 

(2) Plain and simple purpose of 


statute providing for registration of 
federal district court judgments in 
other districts is enforcement of 
original judgment. 

U.S.—Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen's Union, I>.C.Hawaii, 128 
P.Supp. 697. 

What constitutes registration; irreg¬ 
ularity 

(1) As used in statute providing 
for registration of judgments in oth¬ 
er districts, term “registered” seems 
to connote filing judgment with clerk 
and entering it on records in that 
office in substantially same manner 
as judgment rendered by court of dis¬ 
trict in which registered. 

U.S.—^Arenas v. Sternecker, D.C.Kan., 
109 P.Supp. 1. 

(2) Failure of clerk to require du¬ 
plicate copy, as required by Rule 79 
(b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., when register¬ 
ing in District of Kansas a judgment 
entered in Nebraska federal district 
court, was an irregularity which 
could be corrected subsequently, in 
absence of prejudice to defendant. 
U.S.—^Arenas v. Sternecker, supra. 

73. U.S.—^Juneau Spruce Corp. v. In¬ 
ternational Longshoremen's & 
Warehousemen’s Union, D.C.Ha- 
waii, 128 P.Supp. 697. 

Bxecutiou procedures 

Statute providing for registration 
of federal district court judgments in 
other districts requires such other 
district to enforce duly registered 
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foreign judgment, but it does not re¬ 
quire adoption of execution proce¬ 
dures of jurisdiction of rendition. 
U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen's & Ware¬ 
housemen's Union, supra. 

74. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen's Union, supra. 

75. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen’s Union, supra. 

76. Equivalent remedy without liti¬ 
gation 

Statute providing for registration 
of federal district court judgments in 
other districts was designed to re¬ 
lieve creditors and debtors from ad¬ 
ditional cost and harassment of fur¬ 
ther litigation which would otherwise 
be incident to action on judgment in 
foreign district, and registration is 
designed to achieve same result as an 
action on a judgment, and legal prin¬ 
ciples applicable to such action are 
generally applicable to problems 
which may arise from registration. 
U.S.—Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen's & Ware¬ 
housemen's Union, supra. 

77. U.S.—Gullet v. Gullet, C.A.Fla., 
188 F.2d 719. 

Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen's Union, D.C.Hawaii, 128 
F.Supp. 697. 

78. Beulal of full faith and credit by 
original court 

Where district court for District 
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Registrable judgments. Under the statute, a reg¬ 
istrable judgment is one which is valid and sub¬ 
sisting in the jurisdiction of its origin.Under 
the provision of the statute limiting its application 
to cases which have become final by appeal, a case 
does not become “final by appeal’' until the case has 
been disposed of by appeal.so While the registra¬ 


tion statute has been held not to apply to a judgme 
in a divorce action,si it has also been held that 
judgment making permanent an allowance of se 
arate maintenance to a wife is not a divorce d 
cree, but a judgment “for the recovery of mone^ 
within the statute, and therefore qualified for re^ 
istration.^^ 


F. RELIEF FROM JUDGMENT 


§ 1233. In General 

The Federal Rules of Civil Procedure establish a 
procedure for obtaining relief from judgments and or¬ 
ders, and, on a proper showing, provide the courts with 
a means of relieving a party from the oppression of a 
final judgment or order. 

It is an universally recognized rule of law that 
judgments in civil actions must be final,^3 and under 
the general doctrines of repose, when a final judg¬ 
ment has been rendered no opportunity should be 
afforded to relitigate the same matter, since there 
must someday be an end to litigation.84 While it is 
recognized that any rule of law which would per¬ 


mit the reopening of cases previously decided woulc 
in a large measure, vitiate the rules of re 
judicata,85 there is a desire on the part of the court 
to repair an injustice which has been wrought by i 
judgment,86 and without pains to label the forn 
of the action or the remedy, the courts have nevei 
hesitated to grant equitable relief against a judg¬ 
ment, if to execute it would give the judgment 
creditor an unconscientious advantage procured 
through his own fraud, or some excusable mistake 
or unavoidable accident on the part of the judgment 
debtor.87 Where the operation of the doctrine of 


of Columbia entered judgment mak¬ 
ing permanent an allowance of sep¬ 
arate maintenance to wife, judgment 
was affirmed on appeal, and judg¬ 
ment was registered in federal dis¬ 
trict court in Florida, whether dis¬ 
trict court for District of Columbia 
acted properly in denying full faith 
and credit to a court decree obtained 
by wife in a state court was not sub¬ 
ject to review on motion to quash 
registration and to quash ancillary 
garnishment proceeding in Florida 
district based on judgment. 

U.S—Gullet V. Gullet, C.A.Fla., 188 
F.2d 719. 

79. U S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen’s Union, D.C.Ha- 
waii, 128 F.Supp. 697. 

Enforceability in original district 
Where action on Alaskan judgment 
could be maintained in Alaska, it 
could be registered in federal district 
court for Hawaii. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen’s & Ware¬ 
housemen’s Union, supra. 

^‘Dormant” judgment 

“Dormant” judgment is valid and 
subsisting if revival of execution is 
patterned on writ of scire facias, but 
IS not valid and subsisting If revival ^ 
of judgment itself may be denied in 
•discretion of court of rendition. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen's & Ware¬ 
housemen’s Union, supra. 

Expiration of time for execution 

(1) Under Alaskan statute where-| 
by time limitation on execution was 
patterned on writ of scire facias, and j 


whereby discretionary revival of 
judgment itself was not involved, 
judgment which had not itself expir¬ 
ed by limitation could be registered 
in federal district court for Hawaii 
even though time limit for execution 
in Alaska, without revival of execu¬ 
tion, had expired. 

U.S.—Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen’s Union, supra. 

(2) A money judgment, rendered 
by federal district court of Alaska 
over five years before its registration 
in federal court for California dis¬ 
trict, was not dead or dormant, but 
valid live judgment per se under 
Alaska statute preserving lien of 
judgment for ten years, so that such 
registration was proper, even though 
proceedings for execution thereon 
were not taken under Alaska law, 
which provides that execution on 
judgment over five years old cannot 
be issued except on motion, notice, 
and hearing, such provisions not be¬ 
ing statutes of limitation on judg¬ 
ment itself. 

U.S.—Juneau Spruce Corporation v. 
International Longshoremen’s & 
Warehousemen’s Union, D.C.Cal., 
128 F.Supp. 715. 

80. U.S,—^Abegglen v. Burnham, D.C. 

Utah, 94 F.Supp. 484. 

Interpretation of plirase 

Phrase, “final by appeal,” should 
be given its ordinary, usual, and nat¬ 
ural interpretation. 

U.S.—^Abegglen v. Burnham, supra. 
Appeal pending 

Judgment of district court for re¬ 
covery of money was not entitled to 
registration in another district while 
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an appeal from such judgment was 
pending, even though no supersedeas 
bond had been posted. 

U.S.—^Abegglen v. Burnham, supra. 

81. U.S.—Gitlin V. Gitlin, D.C.N.T., 
15 P.rt.D. 458. 

82 . U.S.—Gullet V. Gullet, C.A.Fla., 
188 F.2d 719. 

83. U.S.—West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C.A.La., 213 F.2d 702. 

84. U.S.—Jungersen v. Axel Bros., 
Inc., D.C.N.Y., 121 F.Supp. 712, af¬ 
firmed, C.A., 217 F.2d 646, certio¬ 
rari denied 75 S Ct. 784, 349 U.S. 
940, 99 L.Ed. 1267, rehearing denied 
76 S.Ct. 99, 350 U.S. 868, 100 L.Ed. 
769. 

Judgment not to be lightly disturbed, 
“We must remember, when ruling 
on the motion, that while the Rules 
should be construed liberally in the 
interest of securing substantial jus¬ 
tice between litigants, nevertheless 
it is desirable that a final judgment 
be not lightly disturbed.” 

U.S.—Cox V. Trans World Airlines, 
Inc., D.C.MO., 20 F.R.D. 298, 300. 

85. U.S.—Jungersen v. Axel Bros., 
Inc., D.C.N.T., 121 F.Supp. 712, af¬ 
firmed, C.A., 217 F.2d 646, certio¬ 
rari denied 75 S.Ct. 784, 349 U.S. 
940, 99 L.Ed, 1267, rehearing denied 
76 S.Ct. 99, 350 U.S. 868, 100 L.Ed. 
769. 

86 . U.S. — ^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C.A.La., 213 F.2d 702. 

87. U.S.—-Oliver v. City of Shattuck 
ex rel. Versluis, C.C.A.Okl., 157 F, 
2d 150. 
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repose would be manifestly unconscionable, relief 
from a judgment may be afforded,and the desire 
on the part of the courts to repair an injustice 
wrought by a judgment will overcome the neces¬ 
sity for finality where it is against conscience to 
execute that judgment, and where that judgment was 
rendered without fault or neglect on the part of the 
party seeking to reform it,^® 

Rule 60 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., establishes the procedure to be fol¬ 
lowed to obtain relief from judgments and orders.®^ 
Subdivision (a) of Rule 60 provides for the correc¬ 
tion of clerical mistakes in judgments, orders, or 
other parts of the record and errors arising therein 
from oversight or omission. Subdivision (b) of 
Rule 60, as amended in 1948, provides that relief 
from a final judgment, order, or proceeding shall be 
on motion, and contains a saving clause to the effect 
that the Rule does not limit the power of the court 
to entertain an independent action to relieve a party 
from a judgment, order, or proceeding, or to grant 
relief to a defendant not actually personally notified, 
Of to set aside a judgment for fraud on the court. 

It has been stated that Rule 60 (b) was taken 
from, or is based on, the California Code of Civil 
Procedure, 91 and that the only change made is that 
the Federal Rule adds the saving clause which pro¬ 
vides that the Rule does not limit the power of a 


court to entertain an action to relieve a party from' 
a judgment or order.92 In interpreting and apply¬ 
ing Rule 60 (b), the courts are generally inclined 
to follow the doctrine that when a statute is adopted 
from another jurisdiction, in substantially the same 
language, the provisions so adopted are to be con¬ 
strued in the sense in which they were understood 
at the time in the jurisdiction from which they were 

taken.93 

Rule 60 is regarded as remedial,94 and it is gen¬ 
erally accepted that it is to be liberally construed^S 
in order that judgments may reflect the true merits 
of a case,96 and to be construed as a grant of power 
to a court to vacate a judgment when such action 
is appropriate to accomplish justice.^'^ 

The express purpose of Rule 60 (b) is to provide 
the courts with the means of relieving a party 
from the oppression of a final judgment or order, 
on a proper showing,98 and it has proved to be a 
valuable, equitable, and humane discretionary pow¬ 
er by which the courts have been able to relieve the 
oppressed from the burden of judgments unfairly, 
fraudulently, or mistakenly entered,99 and unless 
the purpose for which the Rule was enacted can be 
achieved, it should not be employed.^ 

Rule 60 (b) is not intended to supersede the 
normal and ordinary channels of relief,^ and it does 


88. U.S.—Jungersen v. Axel Bros., 
Inc.. D.C.N.Y., 121 F.Supp. 712, af¬ 
firmed, C.A.. 217 R2d 646, certiorari 
denied 75 S.Ct 784, 349 U.S. 940, 99 
L.Ed. 1267, rehearing denied 76 S. 
Ct. 99, 350 U.S. 868, 100 L.Ed. 769. 

89. U.S.—^West Virginia Oil & Gas 
Co. v. George B. Breece Lumber 
Co., C.A.La., 213 P.2d 702. 

90. U.S.—^Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d 
846. 

Olsen V. International Supply Co., 
I).C.Alaska, 22 P.RD. 221. 

Making path through ancient lore and 
mystery 

‘'Before the advent of the Federal 
Rules and from time immemorial, a 
judgment could not be corrected or 
reformed after the term of court had 
expired. In order to circumvent the 
rigor of this rule, courts of equity in 
their resourcefulness historically 
have recognized various types of 
writs and bills granting relief from 
judgments unconscionably obtained, 
including writs of coram nobis, cor¬ 
am vobis, audita querela, bills of re¬ 
view, bills in the nature of a bill of 
review, and the independent action 
in equity. As a result, the whole 
subj.fcct of ancillary remedies for re¬ 
lief from final judgments became' 
‘shrouded In ancient lore and mys¬ 


tery.* In an effort to cut a path 
through this ‘ancient lore and mys¬ 
tery,' the Federal Rules in Rule 60 
set up a procedure for seeking relief 
from final judgments.” 

U.S.—^West Virginia Oil & Gas Co. v. 
George E. Breece Lumber Co., C.A. 
La., 213 F.2d 702, 704, 705. 

91. U.S.—Fiske v. Buder, C.C.A.Mo., 

125 F.2d 841. ‘ 

McGinn v. U. S., D.C.Mass., 2 F. 
R.D. 562. 

92. U.S.—^McGinn v. U. S., D.C.Mass , 
2 P.R.D. 562. 

Bttle same as in other states 

“This rule [60 (b)] is substantially 
the same as the statutory provision 
of California, Minnesota, New York, 
and several other states.” 

U.S.—^Assman v. Fleming, C.C.A.Neb., 
169 P.2d 332, 336. 

93. U.S.—^Fiske v. Buder, C.C.A.Mo., 
125 F.2d 841. 

94. U.S,—^A.tchison, T. & S. P. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d 
846. 

95. U.S.—Serio v. Badger Mut. Ins. 
Co., C.A.Miss., 266 P.2d 418~-Con- 
solidated Gas & Equipment Co. of 
America v. Carver, C.A.C 0 I 0 ., 257 
F.2d 111—Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 P.2d 846 
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—Tozer v. Charles A. Krause MilL 
Co., C.A.Pa, 189 P,2d 242. 

In re Cremidas’ Estate, D.C.Alas- 
ka, 14 F.K.D. 15. 

96. U.S.—^Serio v. Badger Mut. Ins. 
Co., C.A.Miss., 266 F.2d 418. 

97. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A.Colo., 257 F.2d 111. 

D.C.—Erick Rios Bridoux v. Eastern 
Air Lines, 214 P.2d 207, 93 U.S App. 
D.C. 369, certiorari denied 75 S.Ct, 
33, 348 U.S. 821, 99 L.Ed. 647. 

98. U.S.—Edwards v. Velvac, Inc., D, 
C.Wis., 19 P.R.D. 604. 

39- U S.—Edwards v. Velvac, Inc.^ 
supra. 

1, U.S.—Edwards v. Velvac, Inc., su¬ 
pra. 

2. U.S.—Loucke v. U. S., D.C.N.Y.. 
21 F.R,D. 305. 

Errors claimed on appeal 
Where errors claimed on appeal 
from final decree were called to at¬ 
tention of district court, the provi¬ 
sions of the Federal Rules of Civil 
Procedure pertaining to relief from 
judgment or order did not apply. 

U.S.—^Western States Mach. Co. v. S. 
S. Hepworth Co.. C.C.A.N.Y.. 162 
F.2d 79. 
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not go beyond the principles which have obtained 
in courts of equity for granting relief from judg- 
ments.3 The Rule is not intended as, and is not, a 
substitute for a direct appeal^ from an erroneous 
judgment,^ and is not designed to circumvent the 
policy evidenced by the Rule limiting the time for 
appeal,^ except in compelling circumstances.^ To 
permit this Rule to be used for the purpose of 
•circumventing other provisions of the Rules would 
be a perversion of the Rule and its purpose.^ 

Since Rule 60 (b) is not a substitute for an ap¬ 
peal, it follows that an application for relief under 
this provision by a parly who has failed to seek 
an appellate review will generally be denied when 
tlie relief is sought on the ground that since the 
instant decision there has been a decision on the 
same point of law in an unrelated case, and that if 
this decision had been in existence when the instant 


decision was made it probably would have led to a 
different result.^ A voluntary, deliberate, free, un¬ 
trammeled choice not to appeal or seek appellate re¬ 
view usually is not such a circumstance as will con¬ 
stitute grounds for relief from the judgment that 
is entered.^^ Furthermore, even though the failure 
to seek appellate review was due to lack of financial 
means, this does not necessarily constitute grounds 
for relief from a judgment.^^ However, there may 
be circumstances attending the failure to obtain an 
appellate review which will warrant the granting 
of relief and where it is agreed between the 
parties that a judgment rendered in a case would 
abide the outcome of an appeal in a companion 
case, the failure of the defeated party to perfect 
an appeal from the judgment may be ground for 
granting relief.^3 Since a judgment on the merits 
is not open to collateral attack,it follows that 
Rule 60 (b) may not be used as a conduit through 


Pederal courts not invested witli om¬ 
nipotence 

Rule authorizing relief from a final 
judgment or order was not designed 
to supersede the normal and ordinary 
channels of relief nor was it intend¬ 
ed to invest federal court with an 
omnipotence whose boundary is der- 
fined only by court's conscience. 
U.s.—Loucke v. U. S,, D.C.N.Y., 21 
F.R.D. 305. 

3. U.S—California Packing Corp. v. 
Sun-Maid Raisin Growers of Cali¬ 
fornia, D.C.Cal., 165 F.Supp. 245. 

4. XJ.S.—Title V. U. S., C.A.Cal., 263 
F.2d 28—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A.C 0 I 0 ., 257 F.2d 111—Providential 
Development Co. v. U. S. Steel Co., 
C.A.Okl., 236 P.2d 277—Elgin Nat. 
Watch Co. V, Barrett, C.A.Miss., 213 
P.2d 776—^Morse-Starrett Products 
Co. V. Steccone, C.A.Cal., 205 F.2d 
244. 

U. S. V. Failla, D.C.N.J.. 164 F. 
Supp. 307. 

Loucke V. U. S., D.C.N.T., 21 F, 

R. D. 305. 

Beliberately abandoned appeal 

Motions to open and vacate do not 
lie as a substitute for a deliberately 
abandoned appeal. 

U.S.—U. S. V. Borchers, C.C.A.N.T., 
163 F.2d 347, certiorari denied 68 

S. Ct. 108, three cases, 332 U.S. 811, 
92 L.Ed. 389. 

ITot rear door entry to appeal 

^'Appellants had opportunity to ob¬ 
tain appellate review of the very rul¬ 
ings of which they now complain but 
failed to take advantage of the oppor¬ 
tunity within the time prescribed by 
Rule 73 (a). Having in consequence 
of their own lack of diligence been 
turned away at the front door, they 
now seek entry at the rear. Certainly 


Rule 60 (b) was not designed to af¬ 
ford machinery whereby an aggriev¬ 
ed party may circumvent the policy 
evidenced by the rule limiting the 
time for appeal.'* 

U.S.—Perrin v. Aluminum Co. of 
America, CA.Wash., 197 F.2d 254, 
255. 

5. U.S.—Elgin Nat Watch Co. v. 
Barrett, C.A.Miss., 213 P.2d 776. 

6. U.S.—Elgin Nat Watch Co. v. 
Barrett, supra. 

Edwards v. Velvac, Inc., D.C.Wis., 
19 F.R.D. 504. 

7. Only when justice requires 
Rule 60 (b) was not intended as a 

means of enlarging by indirection 
time for appeal except in compelling 
circumstances where justice requires 
that course. 

U.S.—Perrin v. Aluminum Co. of 
America, C.A.Wash., 197 F.2d 254. 

8. U.S.—^Edwards v, Velvac, Inc., D. 

C. Wis., 19 F.R.D. 504. 

9. U.S.—^Ackermann v. U, S., Tex., 
71 S.Ct 209, 340 U.S. 193, 95 L.Ed. 
207. 

Loucke V. U. S., D.C.N.T,, 21 F.R. 

D. 306. 

10. U.S.—Berryhill v. U. S.. C.A. 
Tenn., 199 F.2d 217. 

Loucke V. U. S., D.C.N.T., 21 F. 
R.D. 305. 

Necessary that litigation, end 

“Petitioner made a considered 
choice not to appeal, apparently be¬ 
cause he did not feel that an appeal 
would prove to be worth what he 
thought was a required sacrifice of 
his home. His choice was a risk, but 
calculated and deliberate and such as 
follows a free choice. Petitioner can¬ 
not be relieved of such a choice be¬ 
cause hindsight seems to indicate to 
him that his decision not to appeal 
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was probably wrong, considering the 
outcome of the Keilbar case. There 
must be an end to litigation someday, 
and free, calculated, deliberate choic¬ 
es are not to be relieved from." 

U.S.—Ackermann v. U. S., Tex, 71 
S.Ct. 209, 211, 340 U.S. 193, 95 L.Ed. 
207. 

Party represented by counsel 

Rule which authorizes the district 
court to relieve a party from a final 
judgment or order for reasons jus¬ 
tifying relief from operation of judg¬ 
ment is not applicable where defend¬ 
ant is represented by counsel, is not 
deprived of the opportunity of ap¬ 
pealing from adverse judgment, and 
voluntarily for reasons of his own 
elects not to appeal. 

U.S.—‘Whiteleather v. U. S., C.A.Ohio, 
264 F.2d 861. 

11. U.S.—^Ackermann v. U. S., Tex., 
71 S.Ct. 209, 340 U.S. 193, 95 L.Ed. 
207. 

Loucke r. U. S., D.C.N.T., 21 P. 
R.D. 305. 

12. U.S.—Klapprott v. U. S., N.J., 69 
set. 384, 235 U.S. 601, 93 L.Ed. 266, 
modified on other grounds 69 S.Ct. 
384, 336 U.S. 942, 93 L.Ed. 1099. 

Loucke V. U. S., D.C.NT., 21 F.R. 
D. 305. 

13. U.S.—Oliver v. City of Shattuck 
ex rel. Versluis, C.C.AOkL, 157 F. 
2d 160. 

14. U.S.—^Acord v. Western Poca¬ 
hontas Corp., C.C.W.Ta., 156 F. 
989, affirmed 174 P. 1019, 98 C.C.A. 
625, certiorari denied 30 S.Ct. 408, 
215 U.S. 607, 54 L.Ed. 346. 

Mattocks V. Baker, D.C.Me., 2 F. 
455. 

Presumption of jurisdiction on col¬ 
lateral attack on judgment see 
Judgments § 425 c. 
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which to channel a collateral attack on a judgment 
of a court of competent jurisdiction.^^ 

As a general rule, relief from a judgment, order, 
or other proceeding under the provisions of Rule 60 
of the Federal Rules of Civil Procedure, 28 U.S.C. 
A., will not be granted if the party moving for re¬ 
lief was himself at fault,and relief is warranted 
only if the moving party can show that there is 
merit in his resort to the court for judicial relief. 
Thus, a judgment entered for defendant because of 
plaintiff's failure to establish an essential element of 
the case generally will not be vacated unless plaintiff 
demonstrates an ability to prove the missing ele¬ 
ment, and offers an excuse for failing to do so 
at the original trial.Similarly, before a motion 
or petition by a defendant for relief from a judg¬ 
ment will be considered it must be made to appear 
that defendant had a meritorious defense to the ac¬ 
tion in which the judgment was entered,^^ and that 
because of fraud, mistake, or like equitable consid¬ 
erations, he was deprived of the opportunity to 
present such defense.^® Furthermore, it must be 
made to appear that if the relief is granted and a 
new trial or hearing ordered, defendant will be en¬ 
titled to assert that defense.^i Thus, the court may 
refuse to vacate a judgment to enable defendant 
to set up defenses which were not pleaded in the 
first instance ;22 and a defendant who seeks to va¬ 
cate a judgment on the ground that because of ill¬ 
ness he was prevented from being present in court, 
and further contends that he has a good defense to 
the suit, may be refused relief if he has not prop¬ 
erly asserted such defense in the pleadings. How¬ 
ever, a party who moves to vacate a judgment on 


the ground that the judgment is void because of 
lack of service or notice of the suit is not required 
to show the existence of a meritorious defense 
as a requisite to having the judgment vacated.^^ 

Amendment of judgment. Rule 52 (b) of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., pro¬ 
vides that on motion of a party the court may amend 
its findings or make additional findings and may 
amend the judgment accordingly. If the court 
amends its findings or makes additional findings, as 
discussed supra §§ 1053, 1054, it may thereafter, un¬ 
der the provision of Rule 52 (b), amend its judgment 
accordingly, and the purpose of this provision is to 
permit the clarification of matters so that the review¬ 
ing court will have a better understanding of the 
basis of the decision of the trial court.^^ A judg¬ 
ment may be amended to include a ruling on a mo¬ 
tion for a new trial,but Rule 52 (b) does not pro¬ 
vide for a reversal of the judgment that had been 
entered.27 A motion that a final order be vacated 
and amended and also that the identical final order 
be reinstated with the burden of the final order or 
judgment still in operation is not a motion that is in 
accord with the ftmdamental purpose of Rule 60 (b) 
of the Federal Rules.^^ 

§ 1234. Judgments or Orders from Which 
Relief May Be Granted 

The federal courts are generally empowered to grant 
relief from any Judgment or order. 

Rule 60 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., conferring on the courts the 
power to grant relief from judgments and orders 
applies to all judgments,29 including judgments en- 


15. TJ S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A Colo., 257 F.2d 111—^Providential 
Development Co. v. U. S. Steel Co., 
C-AOkl., 236 F.2d 277. 

16- U.S.—Bratnober v. Illinois Farm 
Supply Co., D.C.Minn., 169 P.Supp. 
85. 

17. U.S.—U. S., for Use of Kantor 
Bros., V Mutual Const. Corpora¬ 
tion, D.C.Pa., 3 F.R.D. 227. 

18. U.S.—Western Union Telegrraph 
Co. V. Dismang', C.C.A.Okl., 106 F.2d 
3C2. 

19. U.S.—^Assmann v. Fleming-, C.C. 
AKeb , 159 F.2d 332. 

Bratnober v. Illinois Farm Sup¬ 
ply Co., D.C.Minn., 169 FSupp. 85 
— U. S, V. Williams, D.C.Ark., 109 
P.Supp. 456. 

Valid defense a prerequisite 

Existence of a just, meritorious, 
sufficient, and valid defense to orig-- 
inal cause of action on which Judg¬ 
ment is entered is a prerequisite to 
opening of a Judgment, J 


US.—U. S. V. Sipler, D.C.Pa., 94 P. 
Supp. 987, affirmed, C.A., 191 F.2d 
816. 

20. U S.—Bratnober v. Illinois Farm 
Supply Co., D.C.Minn., 169 F.Supp. 
85, 

21. U.S.—U. S. V. Williams, D.C.Ark., 
109 F.Supp. 456. 

22. U.S.—Queen Ins, Co. of America 
V. Elliott, C.C.A.Pla., 141 F.2d 970. 

23. U.S.—U. S. V. Young. D.C.Ill., 17 
F.R.D. 91. 

24. U.S.—^Hicklin v. Edwards, C.A. 
Mo., 226 P.2d 410. 

25. U.S.—Matyas v. Feddish, D.C. 
Pa., 4 F.R.D. 386. 

Contention not raised hy motion to 
amend 

Where, in personal injury action by 
railroad employee against railroad 
under the Federal Employers' Liabil¬ 
ity Act, railroad had not moved to set 
aside employee's judgment against 
railroad, railroad's contention that 
there was no basis for the finding 
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that it was negligent wus not before 
the court on railroad's motion to 
amend the judgment to provide for 
full indemnity from third-party de¬ 
fendant, rather than contribution in 
amount of one-half of employee’s 
judgment. 

U.S.—Spielman v. New York, N. H. & 
H. R. Co., D.C.N.Y., 147 FSupp. 451. 

26. U.S.—Manaia v. Potomac Elec. 
Power Co., D.C.Md., 165 P Supp. 
486. 

27. U.S.—Matyas v. Feddish, D.C, 
Pa., 4 F.R.D. 385. 

28. U.S.—Edwards v. Velvac, Inc., 
D.C.Wis., 19 F.RD. 504. 

29. U.S.—^Fleming v. Huebsch Laun¬ 
dry Corp., C.C.A.Wis., 159 F.2d 581. 

Deposit of proceeds of sale 

Relief by defendant from govern¬ 
ment’s requirement that proceeds 
from sale of his interest in real prop¬ 
erty be deposited in escrow along 
with other securities which had pre¬ 
viously been deposited with an es¬ 
crowed as security for judgment in 
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tered after contest,judgments entered by con¬ 
fession,and judgments of dismissal,and the 
Rule also applies to judgments entered on default, as 
'discussed supra § 1130. 

Rule 60 (b) has been held not to apply to judg¬ 
ments and orders entered in admiralty proceedings,^^ 
and, since the 1951 amendments to Rule 71 A and 81 
(a), relief may be granted from a judgment or or¬ 
der entered in a proceeding for the condemnation of 
property under the power of eminent domain.^^ 
While it has been held that Rule 60 does not apply 
to orders and judgments entered in proceedings in 
rem,^^ it has been held to apply to a decree of for- 
feiture.3^ Doubt has been expressed as to whether 
relief may be had under Rule 60 (b) from final 
judgments which involve property rights,particu¬ 
larly those pertaining to real estate titles. 

The provisions of Rule 60 (b) are not limited in 
application to judgments,^^ but have been held ap¬ 
plicable to the dissolution and vacation of the 
prospective operation of a permanent injunction,^® 
and also to an order granting a new trial, as stated 
supra § 1103. When a suit has been brought in a 
state court, and is thereafter removed to a federal 
court, and subsequently an order is entered in the 
federal court remanding the case to the state court, 
the question as to whether the remanding order may 


be vacated or set aside is treated in Removal of 
Causes § 306. 

Relief from a judgment or order will be granted 
only where there is a necessity for such relief, 
and Rule 60 does not authorize the amendment of 
findings before a judgment has been entered.'^^ 

Correction of errors and clerical mistakes. Un¬ 
der Rule 60 (a) the court has power to correct 
clerical mistakes and errors arising from oversight 
or omission in '^judgments, orders or other parts of 
the record 7' but since a reporter’s transcript does 
not become a part of the record unless and until 
it is so designated by the parties, it follows that 
until such designation has been made Rule 60 (a) 
is inapplicable to correct the reporter’s transcript.'^^ 

§ 1235. - Final or Interlocutory Judg¬ 

ments and Orders 

The Federal Rule of Civil Procedure authorizing 
the granting of relief from a final Judgment, order, or 
proceeding applies only where the Judgment or order is 
final and not interlocutory. 

Rule 60 (b) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., as amended in 1948, authorizes 
the grant of relief from ‘^a final judgment, order or 
proceeding.” As originally adopted, this provision 
did not contain the word ''final,” and did not dis¬ 
tinguish between final and interlocutory decrees, 


favor of g-overnment against defend¬ 
ant, pending outcome of appeal to tax 
court, was properly sought under 
Rule 60 (b) (6) of the Federal Rules 
of Civil Procedure. 

U.S—U. S. V. Edell, D.C.N.Y., 15 F. 
R.D. 382. 

30. U.S—Fleming v. Huebsch Laun¬ 
dry Corp., C.C.A.Wis., 159 F.2d 681. 

31. U S.—^Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332. 

32. U.S.—Kelly v. Delaware River 
Joint Commission, C.A.Pa., 187 F. 
2d 93, certiorari denied 72 S.Ct. 25, 
342 U S. 812, 96 L.Ed. 614. 

Myers v. Westland Oil Co., D.C. 
N.D., 96 F.Supp. 667. 

33. U.S.—The B & B No. 5, D.C.N.Y., 
70 F.Supp. 578—-Heffern v. The De 
Witt Clinton, D.C.N.Y., 44 F.Supp. 
550. 

34 . XJ.S.—^U. S. V. 12.381 Acres of 
Land, More or Less, Situate in Cur¬ 
ry County, N. M., D.C.N.M., 109 F. 
Supp. 279. 

Prior to 1951 amendments to Ped- 
eral Rules of Civil Procedure, Rule 
60 (b) did not apply to judgments 
and orders entered in condemnation 
proceedings. 

U.S. —U. S. V. 111,000 Acres of Land 
in Polk and Highlands Counties, 
Fla., C.C.A.Fla., 155 F.2d 683~E. C. 
Shevlin Co. v. U. S., C.C.A.Or., 146 


F.2d 613, followed in U. S. v. Cer¬ 
tified Securities, 151 F.2d 188. 

35. U.S.—U. S. V. One 1941 Chrysler 
Sedan Automobile, Motor No. C28— 
17313, D.C.Ky., 46 F.Supp. 897. 

36. Of vehicle for violation of liquor 
laws 

U.S.—Commercial Credit Corporation 
V. U. S., C.A.Minn., 175 F,2d 905. 

U. S. V. One 1951 Chevrolet Se¬ 
dan, D.C.N.Y., 129 F.Supp. 799. 

37. U.S.—Collins v. City of Wichita, 
Kan., C.A.Kan., 254 F.2d 837. 

38. U.S.—Collins v. City of Wichita, 
Kan., supra. 

39. Order in ancillary proceeding not 
within Rule 

Where case m which motion was 
made to vacate order was still pend¬ 
ing and order sought to be modified 
related to funds in custody of the 
court, the motion was in nature of 
an “ancillary proceeding” and did 
not come within exception to Federal 
Rule stating that limitation on time 
for obtaining relief against judgment 
should not limit court’s power to en¬ 
tertain an action for relief from judg¬ 
ment. 

U.S.—Fiske V. Buder, C.C.A.Mo., 125 
F.2d 841. 

Order dismissing suit 
Federal Rule authorizing judge to 
relieve party for “any other reasons | 
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justifying relief from operation of 
the judgment” does not apply only to 
“judgments;” but, even if it did, 
order dismissing suit for lack of 
prosecution constituted such a judg¬ 
ment. 

U.S.—Lucas V. City of Juneau, D.C. 
Alaska, 20 F.R.D. 407. 

40. U.S.—‘Elgin Nat. Watch Co. v. 
Barrett, C.A.Miss., 213 F.2d 776. 

41. U.S.—Moon V. Price, C.A.Ga., 213 
F.2d 794. 

Judgment not affecting asserted 
rights 

If, as contended by alleged land- 
owners, judgment in condemnation 
proceeding did not pass title to per¬ 
manently installed underground iron 
pipes which were part of water sys¬ 
tem, then judgment does not prevent 
removal of pipe by alleged landown¬ 
ers and no relief from judgment is 
necessary on motion under Rule 60 
(b). 

U.S.—City and County of Honolulu v. 
U. S., C.A.Hawaii, 224 P.2d 573. 

42. U.S.—Cohn V. U. S., C.A.Tenn.. 
259 P.2d 371. 

43. U.S.—^Daniels v. Goldberg, D.C. 
N.Y., 8 F.R.D. 680, affirmed, C.A., 
173 F 2d 911. 

44. U.S.—Carter v. American Bus 
Lines, Inc., D.C.Neb., 22 F.R.D. 
323. 
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and although before the word was added, it 

was construed as applying only to judgments or 
orders that were final,it has been said that as 
originally enacted it was subject to the interpreta¬ 
tion that it applied to both final and interlocutory 
judgments and orders.'*^ 

The addition of the word “finar has served to 
emphasize the character of judgments and orders 
from which relief may be obtained under the Rule,'^'^ 
and emphasizes the practice with respect to inter¬ 
locutory orders and decrees.Rule 60 (b), by its 
terms, applies only to a final judgment, order, or 
proceeding,^^ and interlocutory judgments, orders, 
and decrees are not within the restrictions or provi¬ 
sions of the Rule.^^ 

The power of the court to grant relief from inter¬ 
locutory orders, judgments, or decrees is not based 
on Rule 60 (b),5l and, until the entry of final judg¬ 
ment, interlocutory orders, judgments, and decrees 
remain subject to the complete power and control of 
the court in which they were rendered.^3 That 
court retains complete power to review,54 reconsid¬ 
er, 55 and reform56 them, and to afford such relief 


from them as justice requires and this is m 
accord with the practice existing prior to the adop¬ 
tion of the Federal Rules of Civil Procedure.^s 

§ 1236. - Judgments Entered by Con¬ 

sent 

A Judgment entered by consent of the parties may 
be vacated or set aside In the manner provided by law 
if the requisite grounds exist, but, in the absence of 
fraud or mistake, it ordinarily may not be modified, 
amended, or corrected in any essential particular with¬ 
out the consent of the parties. 

It is generally recognized in the federal courts 
that a judgment by consent may be vacated or set 
aside in the manner provided by law,59 and the fact 
that a judgment has been entered by consent of 
the parties does not deprive the court of authority to* 
vacate or set aside that judgment when the requisite 
grounds for so doing exist.^o In the absence of 
fraud or mistake, however,a judgment entered 
by consent may not be modified, amended, or cor¬ 
rected in any essential respect without the consent 
of the parties.52 Thus it has been said that a court 
cannot give relief to a party who enters into a con¬ 
sent decree or judgment when that consent is know- 


45 . ir.S.—Indemnity Ins. Co. of 

Korth. America v. Reisley, C.C.A.N. 

T., 15S F.2d 296, certiorari denied 
66 S.Ct. 1349, 328 IT.S. 857, 90 L Ed. 
1629—^Bateman v. Donovan, C.C.A. 
Mont., 131 P.2d 759. 

46. U.S.—Carter v. American Bus 
Lines, Inc., D.C.Neb., 22 F.R.D. 
323. 

47 . XJ.S.—^Kliag-uine v. Jerome, D.C. 
N.X., 91 F.Supp. 809. 

48. U.S.—Carter v, American Bus 
Lines. Inc., D.C.Neb., 22 F.R.D. 323. 

49. U.S.—Grand Union Equipment 
Co. V. Lippner, C.C.A.N'.T., 167 F.2d 
958. 

Kliaguine v. Jerome, D.C.N.Y., 91 
F.Supp. 809. 

50. U.S.—Bailey v. Proctor, C.C.A. 
Mass., ICC F.2a 392. 

Kliaguine v. Jerome, D.C.N.T., 91 
F.Supp. 809. 

Not boTuid Tby restrictions of Rule 

U.S.—Carter v. American Bus Lines, 
Inc., D.C.Neb., 22 F.R.D. 323. 

51. U.S —Carter v. American Bus 
Lines, Inc., supra. 

62. U.S.—^Food, Tobacco, Agr. and 
Allied Workers Union of America, 
Local 186, V. Smiley, C.C.A.Pa., 164 
F.2d 922. 

Pittston-Luzerne Corp. v. U. S., 
D.C.Pa., 86 F.Supp. 460. 

63. U.S.—Food, Tobacco, Agr. and 
Allied Workers Union of America, 


Local 186, V. Smiley, C.C.A.Pa., 164 
F.2d 922. 

Kliagruine v. Jerome, D.C.N.X., 91 
F.Supp. 809. 

54. U.S.—Pittston-Luzerne Corp. v. 
U, S., D.C.Pa., 86 F.Supp. 460. 

55. U.S.—Fidelity Trust Co. v. Board 
of Ed. of City of Chicago, C.A.I11., 
174 F.2d 642. 

Pittston-Luzerne Corp. v. U. S., 
D.C.Pa„ 86 F.Supp. 460. 

56. U.S.—^Fidelity Trust Co. v. Board 
of Ed. of City of Chicago, C.A.I11., 
174 P.2d 642. 

57. U.S.—^Kliaguine v. Jerome, D.C. 
N.y., 91 F.Supp. 809. 

58. U.S.—John Simmons Co, v. Grier 
Brothers Co., Pa., 42 S.Ct 196, 258 
U.S. 82, 66 L.Ed. 476. 

Power of coitrt prior to entry of final 

judgment 

Lower court has power at any time 

prior to entry of its final judgment to 

reconsider any portion of its decision 

and reopen any part of the case. 

U.S.—^Marconi Wireless Telegraph 
Co. v. U. S., CtCL, 63 S.Ct. 1393, 
320 U.S. 1, 87 L-Ed. 1731, rehear¬ 
ing denied 64 S.Ct. 25, 320 U.S. 809, 
88 L.Ed. 489. 

Kliaguine v. Jerome, D.C.N.T., 91 
F.Supp. 809. 

59. U.S.—^May v. Moss, C.A.Ark., 212 
F.2d 400—^May v. Moss, C.AArk., 
194 F.2d 133, certiorari denied 72 
S.Ct 1046, 343 U.S. 952, 96 L.Ed. 
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1353—Woods Bros. Const. Co. v. 
Yankton County, S. D., C C.A.S.D., 
64 P2d 304. 

Moss V. Mosser, D.C.Ark, 115 F. 
Supp. 343. 

60. U.S.—U. S. V. Schine. C.A.N.Y., 
260 F.2d 652, certiorari denied 
Schine v. U. S., 79 S.Ct. 318, 358 

U. S. 934, 3 L.Ed.2d 306—L. M. 
Leathers' Sons v. Goldman, C.A. 
Mich., 252 P.2d 188—Fleming v. 
Huebsch Laundry Corp., C.C.A.Wis., 
159 P.2d 581—^Assmann v. Fleming, 
C.C.A.Neb,, 159 F.2d 332. 

Federal Deposit Ins. Corporation 

V. Steinman, D.C.Pa., 53 F.Supp. 
644—Fleming v. Miller, D.C.Minn., 
47 F.Supp. 1004, modified, C.C.A., 
Walling V. Miller, 138 F.2d 629, cer¬ 
tiorari denied 64 S.Ct. 781, 321 U.S. 
784, 88 L.Ed. 1076. 

U. S. V. Arens, D.C.N.Y., 7 F.R.D. 
480. 

61. U.S.—May v. Moss, C.A.Ark., 212 
F.2d 400. 

May V. Mosser, D.C.Ark., 115 F. 
Supp. 343. 

City of Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 F. 939. 

62. U.S.-—U. S. V. Williams, C.A.Ill., 
219 F.2d 110—May v. Moss, C.A. 
Ark, 212 F.2d 400—May v. Moss, C, 
A.Ark., 194 F.2d 133, certiorari de¬ 
nied 72 S.Ct 1046, 343 U.S. 952, 96 
L.Ed. 1353. 

May V. Mosser, D.C.Ark., 115 P. 
Supp. 343 . 

City of Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 F. 939. 
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ingly made, and when there is not even a suggestion 
of fraud, misrepresentation, or mistake.^S 

When an order or judgment has been entered 
by consent of the parties, the court, on application 
by either party, may give such further directions 
as shall become necessary for the purpose of carry¬ 
ing it into effect according to its spirit and intent,64 
and a consent decree may be modified by the court 
on a showing of a change in circumstances since 
the entry of the decree which requires such a 
modification.65 However, the modification must be 
consistent with the purpose of the original decree 
and calculated to effectuate and not thwart its basic 
purpose,66 and the court may not make a variation 
in an essential element which would amount to a 
material alteration of an unambiguous term of the 
agreement.6'7 

After a decree has been entered by consent, it is 
not subject to attack by a motion to vacate because 
of an error which goes to the merits of the case, 68 
and the decree will not be vacated or set aside be¬ 
cause greater relief was granted than was request¬ 
ed in the complaint,69 or because of the broadness 
or generality of the decree. '^6 


§ 1237. Power of Court 

Federal courts have Inherent power to open, modify, 
correct, or vacate judgments they have entered. 

Under proper circumstances a federal court has 
the power to grant relief from its own judgment, 
and to open, correct, modify, or vacate a judgment 
that it has entered,'^ 2 ^nd this is a power which is 
inherent in the court,'^8 ^nd exists by reason of the 
common law,"^4 and thus was in existence prior to 
the enactment of the Federal Rules of Civil Proce¬ 
dure's Furthermore, a federal court has the power 
to revise, modify, or vacate any order it has made, *^6 
and it has the power to control, vacate, or correct 
its own decrees.^'^ 

The power of a district court to grant relief from 
a judgment previously entered by it in a civil action 
is presently conferred by the Federal Rules of Civil 
Procedure, *^8 and, while the relief may be the grant 

of a new trial as discussed supra § 1057 et seq., 
Rule 60 authorizes subsequent relief from a judg¬ 
ment but that Rule does not alter the funda¬ 
mental principles with respect to corrections in 
judgments,80 and does not affect, interfere with, 


63. U.S.—May v. Moss, C.A.Ark., 212 
F.2cl 400. 

Moss V. Mosser, D.C.Ark., 116 F. 
Supp. 343. 

64. U.S.—May v. Moss, CA-Ark., 212 
F.2d 400. 

May V. Mosser, D.C.Ark, 115 F. 
Supp. 343—U. S. V. Ford Motor Co., 
D.C.Ind., 68 F.Supp. 826, reversed 
on other grrounds 69 S.Ct. 93, 335 
U.S. 303, 93 LEd. 24. 

City of Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 F. 939. 

65. XJ.S.—^U. S. V. Radio Corporation 
of America, D.C.Del., 46 F.Supp. 
664, appeal dismissed 63 S.Ct. 851, 
318 U.S, 796, 87 L.Ed. 1161. 

66. U.S.—^U. S. V, Radio Corporation 
of America, supra. 

67- U.S.—May v. Moss, C.A.Ark., 212 
F.2d 400. 

Moss V. Mosser, D.C.Ark., 115 F. 
Supp. 343. 

City of Des Moines v. Des Moines 
Water Co., D.C.Iowa, 218 P. 939. 

68 . U.S.—Walling v. Miller, C.C.A. 

Minn., 138 F.2d 629, certiorari de¬ 
nied Miller v. Walling, 64 S.Ct. 781, 
321 U.S. 784, 88 D.Ed. 1076. 

€9. U.S.—Swift & Co. V. U. S., App. 

D.C.. 48 S.Ct. 311, 276 U.S. 311, T2 
L.Ed. 687. 

Fleming v. Miller, D.C.Minn., 47 
F.Supp. 1004, modified on other 
grounds, C.C.A., Walling v. Miller, 
138 F.2d 629, certiorari denied 64 * 
S.Ct. 781, 321 U.S, 784, 88 L.Ed. I 
1076. I 


70. U.S.—Swift & Co. V. U. S., App. 
D.C., 48 S.Ct. 311, 276 U.S. 311, 72 
L.Ed. 587. 

Fleming v. Miller, D.C.Minn., 47 
F.Supp. 1004, modified on other 
grounds, C.C.A., Walling v. Miller, 
138 F.2d 629, certiorari denied 64 
S.Ct. 781, 321 U.S. 784, 88 L.Ed. 
1076. 

71. U S.—Bucy V. Nevada Const. Co., 
C.C.A.Idaho, 125 P.2d 213. 

72- U.S.—^Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332. 

In re Cremidas’ Estate, D.C.Alas- 
ka, 14 F.R.D. 15. 

Power to vacate judgments 

U.S.—Bucy V. Nevada Const. Co., C.C. 

A.Idaho, 125 P.2d 213. 

Power to correct errors in judgments 
U.S.—McGinn v. U. S., D.C.Mass., 2 
F.R.D. 562. 

Judgment entered hy court of ap¬ 
peals 

Where in application f«r relief 
from judgment because of fraud it is 
alleged that fraud which resulted in 
incorrect decision was practiced on 
court of appeals, petition will be de¬ 
nied, but with leave granted to amend 
prayers and to petition court of ap¬ 
peals to set aside judgment previous¬ 
ly entered by that court. 

U.S.—Hartford-Empire Co. v. Hazel- 
Atlas Glass Co., C.C.A.Pa., 126 F.2d 
976. 

73. U.S.—Bucy v. Nevada Const. Co., 
C.C.A.Idaho, 125 P.2d 213. 

Poindexter v. Gross «fe Janes 
Co., D.C.Ark., 167 F.Supp. 151, 
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Southern Pac. Co. v. Kelley, C.C. 
A.I1I., 187 F. 937, 109 C.C.A. 659. 

74. U.S.—^Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332. 

- McGinn v. U. S., D.C.Mass., 2 F. 
R.D. 562. 

75. U.S.—^McGinn v. U. S., supra. 

! Same power at law as in eQ.itlt 7 

Prior to enactment of Federal 
Rules of Civil Procedure it was held 
that federal court at law had same 
power over its judgments that federal 
court in equity had over its decrees. 
U.S—Krentler-Arnold Hinge Last Co. 
v. Leman, C.C.A.Mass., 50 P.2(3 699, 
reversed in part on other grounds 
Leman v. Krentler-Arnold Hinge 
Last Co., 52 S.Ct. 238, 284 U.S. 448, 
76 L.Ed. 389. 

76. U.S.—Poindexter v. Gross & 
Janes Co., D.C.Ark., 167 F.Supp. 151 
—Illinois Printing Co. v. Electric 
Shovel Coal Corporation, D.C Ill., 26 
F.Supp. 181. 

77. U.S.—Illinois Printing Co. v. 
Electric Shovel Coal Corporation, 
supra. 

Power to correct errors in decrees 
U.S.—McGinn v. U. S., D.C.Mass., Z 
P.R.D. 662. 

78. U.S.—^Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 P.2d 113. 

79. U.S.—^Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, supra. 

80. U.S.—Ex parte Hill, D.C.Tex., 36 
F.Supp. 191. 
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or curtail the common-law power of the court^^ 
Since the enactment of the Federal Rules of Civil 
Procedure this common-law power to deal with situ¬ 
ations where, in justice and g'ood conscience, relief 
should be granted from manifest error, remains in¬ 
herent in the courts. 

Rule 59 (e) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., provides that a motion to alter 
or amend the judgment shall be served not later 
than ten days after the entry of the judgment, but 
it has been held that this provision does not affect 
the inherent power of the court over its own judg¬ 
ments, and does not affect the power of the court 
to modify or change its decision on the merits with 
respect to errors of law as well as to errors of 
fact.®^ The inherent right of a federal court to 
set aside, vacate, or modify its earlier rulings or 
judgment in a cause is unaffected by the provisions 
of a state statute regulating the practice in the courts 
*of that state. 

Jurisdiction. If relief is sought from a judgment 
on the ground that it was procured by fraud, and 
the relief is sought by way of an independent suit, 
the suit need not necessarily be brought in the court 
where the judgment was rendered, but may be in- 
•stituted in any court of competent jurisdiction 
but it has been said that when a judgment has been 
entered by one federal court, and has been regis¬ 
tered under 28 U.S.C.A. § 1963 in another federal 
•court, there is substantial doubt whether the court 
where the judgment has been registered could grant 
relief against the judgment on motion,and that 
whether an attack on such a judgment by motion 


under Rule 60 (b) is limited to the court which 
originally rendered the judgment or may be made 
in the court where the judgment has been registered 
does not appear to have been judicially deter¬ 
mined.^^ However, an independent action to set 
aside a judgment may be maintained in any court 
of competent jurisdiction where the parties can be 
reached,89 and it may be either in the court which 
rendered the judgment or in any other court.^® 

When a judgment rendered in one court has been 
registered pursuant to 28 U.S.C.A. § 1963 in another 
court, and the judgment debtor in the latter court 
initiates by a petition to show cause a proceeding 
for relief from the judgment, the court where the 
judgment is registered may not have to determine 
whether the judgment could properly be attacked 
by motion in that court,9i but instead it may treat 
the petition for a show cause order as an independ¬ 
ent action to obtain equitable relief from the judg¬ 
ment 

A federal three-judge court has jurisdiction to va¬ 
cate, set aside, or otherwise grant relief from a 
judgment it has previously rendered, if the grounds 
for such relief are found to exist.93 

§ 1238. Discretion of Court 

An application or motion to vacate op set aside a 
judgment, order, or other proceeding is addressed to 
the sound discretion of the district court, and should be 
exercised in such a manner as to promote justice. 

Relief from judgments, orders, or other proceed¬ 
ings rests in the sound discretion of the district 
court,94 and an application or motion to vacate or 


81. XT.S.—Bucy v. Nevada Const. Co., 

C. C.A.Idaho, 125 F.2d 213. 

82. U.S.—Bucy V. Nevada Const. Co., 
supra. 

TJnder Kule prior to 1948 amendment 

In a case decided under Rule 60 <b) 
prior to the 1948 amendment it was 
held that the Rule reserves to the 
courts the inherent power to vacate 
orders or judgrments improperly en¬ 
tered. 

U.S.—Preveden v. Hahn, D.C.N.T., 36 
F.Supp. 952. 

83. U.S.—Myers v. Westland Oil Co., 

D. C.N.D., 96 F.Supp. 667, 

84. U S.—Myers v. Westland Oil Co., 
supra. 

85. U.S.—E. C. Shevlin Co. v. U. S., 
C.C.A Or., 146 F.2d 613, followed in 
U. S. V. Certified Securities, 151 P. 
2d 188. 

Southern Pac. Co. v. Kelley, Ill., 
187 F. 937, 109 C.C.A. 659. 
iTederal court not confined to state 
practice 

Federal courts' power and practice. 


are not confined to those of state 

courts in matters relating to medifi- 

cation of judgments. 

U.S.—^Associated Mfrs. Corporation 
of America v. De Jong, C.C.A.Iowa, 
64 F.2d 64. 

86 . U.S,—Hadden v. Rumsey Prod¬ 
ucts, D.C.N.Y., 96 F.Supp. 988, re¬ 
versed on other grounds, C.A., 196 
F.2d 92. 

87. U.S.—^Vaughan v. Petroleum 
Conversion Corp., D.C.Conn,, 120 F. 
Supp. 175. 

88 . U.S.—^Hadden v. Rumsey Prod¬ 
ucts, C.A.N.T., 196 F.2d 92. 

89. U.S.—U. S. V. Hartford-Empire 
Co., D.C.Del., 73 FSupp. 979. 

90. U.S—^U. S. V. Hartford-Empire 
Co., supra. 

91. U.S.—Hadden v. Rumsey Prod¬ 
ucts, aA.N.T., 196 F.2d 92. 

92. U.S.—Hadden v. Rumsey Prod¬ 
ucts, C.A.N.Y., 196 P.2d 92. 

93. U.S.—^American Ins. Co, v. Lu¬ 
cas, D.C.Mo., 38 F.Supp. 926, ap¬ 
peals dismissed 62 S.Ct 107, 314 
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U.S. 575, 86 L.Ed. 466, and affirmed, 
C C.A., American Ins. Co. v. Scheuf- 
ler, 129 F.2d 143, certiorari denied 
63 S.Ct. 257, 317 U.S. 687, 87 L.Ed. 
651, rehearing denied 63 S.Ct. 433, 
317 U.S. 712, 87 L.Ed. 667. 

94. U.S.—^Uelzona Corp. v. Sacks, C. 
A.Pa., 265 F.2d 157—Johnson v. Ma¬ 
sonic Bldg. Co., C.C.A.Ga.. 138 F.2d 
817, certiorari denied 64 S.Ct. 621, 
321 U.S. 780, 88 L.Ed. 1072. 

In re Cremidas’ Estate, D.C.Alas- 
ka, 14 F.R.D. 15. 

Authority exercised within sound 
discretion 

Authority granted and limited by 
Rule 60 (b) of Federal Rules of Civil 
Procedure, 28 U.S.C.A., is to be exer¬ 
cised within sound discretion of dis¬ 
trict court. 

U.S.—^Ledwith v. Storkan, B.C.Neb., 
2 P.R.D. 639. 

Judge hearing petition presided at 
litigation 

Statement that petition to vacate 
judgment is addressed to sound legal 
discretion of trial court is particular- 
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set aside a judgment under the authority and limita- accepted legal principles.^ The court’s discretion is 

tions of Rule 60 (b) of the Federal Rules of Civil to be exercised in conformity with law, reason, and 

Procedure, 28 U.S.C.A., is addressed to the sound justice, albeit cautiously and discreetly,*3 it must be 

discretion of the district court,and Rule 60 (b) exercised in the interests of justice,^ and used, 

confers broad discretionary powers on the court.^® where the circumstances so warrant, in averting in- 

Thus, the granting^'^ or denial^S of such a motion is justice,^ and it must be exercised so as to give effect, 

within the sound discretion of the court. not to the will of the judge, but to that of the law.^ 

The trial court should not act in an arbitrary man- While relief from inequitable and unfair judg- 
ner in deciding a motion to vacate a judgment or ments can be given by the courts, the power to do 

order,99 and the discretion which reposes in the so is not to be exercised except for sound, good, 

court is not an arbitrary one to be exercised ca- and sufficient reasons,*^ and it is an abuse of discre- 

priciously,^ but is a sound legal discretion guided by tion to open or vacate a judgment where the mov- 


ly true where experienced judge pass¬ 
ing on petition had presided in litiga¬ 
tion in which judgment was entered 
and it is claimed that fraud was prac¬ 
ticed on court. 

XJ.S.—Parker v. Checker Taxi Co., C. 
A.Ill., 238 F.2d 241, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 L. 
Ed.2d 719—Independence Lead 

Mines Co. v. Kingsbury, C.A.Idaho, 
175 F.2d 983, certiorari denied 70 
set. 249, 338 U.S. 900, 94 L Ed. 
554. 

95. U.S.—Siberell v. U. S., C.A.Cal., 
268 F.2d 61—Title v. U. S., C.A.Cal., 
263 P.2d 28 —Kolstad v. U. S., C.A. 
Mont, 262 F.2d 839—Benton v. Vin¬ 
son, Elkins, Weems and Searls, C. 
A.N.T., 255 F.2d 299—Smith v. Kin¬ 
caid, C.A.Ohio, 249 P.2d 243—Fisch¬ 
er V. Dover S. S. Co., CA.N.T., 218 
F.2d 682—Jones v. Jones, C.A.Ill., 
217 F.2d 239—Perrin v. Aluminum 
Co. of America, C.A.Wash., 197 F. 
2d 254—Feddersen Motors v. Ward, 

C. A.Colo., 180 F.2d 519—Independ¬ 
ence Lead Mines Co. v. Kingsbury, 
CA.Idaho, 175 F.2d 983, certiorari 
denied 70 S.Ct 249, 338 U.S. 900, 94 
L.Ed. 554. 

Petition of Pui Lan Tee, D.C.Cal., 
20 P.R.D. 399. 

D 0.—Erick Rios Bridoux v. Eastern 
Air Lines, 214 F.2d 207, 93 U.S.App. 

D. C 369, certiorari denied 75 S.Ct 
33, 348 U.S. 821, 99 L.Ed. 647. 

Suit to reform final judgment ad¬ 
dresses itself to equitable discretion 
of court. 

U.S —^West Virginia Oil & Gas Co. v. 
George B. Breece Lumber Co., C.A. 
La., 213 F.2d 702. 

96. U.S.—^U. S. V. 12,381 Acres of 
Land, More or Less, Situate in 
Curry County, N. M., D.C.N.M., 109 
F.Supp. 279. 

Discretionary appraisal of facts 
XJ.S. — Cox V. Trans World Airlines, 
Inc., D.C.Mo., 20 F.R.D. 298. 

97. U.S.—L. M. Leathers' Sons v. 
Goldman, C.A.Mich., 252 F.2d 188 
—Neville v. American Barge Line 
Co., C.A.Pa., 218 F.2d 190—^Elgin 
Nat. Watch Co. v. Barrett, C.A. 
Miss., 213 F.2d 776—Kelly v. Del¬ 
aware River Joint Commission, C. 


A.Pa., 187 F.2d 93, certiorari de¬ 
nied 72 S.Ct 25, 342 U.S. 812, 96 
L.Ed. 614—E. C. Shevhn Co. v. U. 
S., C.C.A.Or., 146 P.2d 613, followed 
in U. S. V. Certified Securities, 151 
F.2d 188—Campbell v. American 
Foreign S. S. Corporation, C.C.A. 
N.Y., 116 P.2d 926, certiorari de¬ 
nied 61 S.Ct 959, 313 U.S. 573, 85 
L.Ed. 1530. 

Rychlik v. Brotherhood of R. R. 
Trainmen, D.C N.Y., 130 F.Supp. 

580—U. S. V. Sipler, D.C.Pa., 94 F. 
Supp. 987, affirmed, C.A., 191 F.2d 
816—In re Riedner, D.C.Wis., 94 F. 
Supp. 289. 

Cox V. Trans World Airlines, 
Inc., D.C.Mo., 20 F.R.D. 298—Wal¬ 
lace V. U. S., D.C.N.T., 2 F.R.D. 
173. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 73 App.D.C. 233. 

98. U.S.—Cole V. Pairview Develop¬ 
ment, CA.Alaska, 226 P.2d 175, cer¬ 
tiorari denied 76 S.Ct 544, 350 U.S. 
995, 100 L.Ed. 860—Greenspahn v. 
Joseph E. Seagram & Sons, C.A.N. 
Y., 186 P.2d 616—^Union Bleachery 
V. U, S., C.A.S.C., 176 F.2d 517, cer¬ 
tiorari denied 70 S.Ct. 998, 33'9 U. 

S. 964, 94 L.Ed. 1373—Johnson v. 
Masonic Bldg. Co., C.C.A.Ga., 138 
F.2d 817, certiorari denied 64 S.Ct. 
621, 321 U.S. 780, 88 L.Ed. 1072— 
Campbell v. American Foreign S. 
S. Corporation, C.C.A.N.T., 116 P. 
2d 926, certiorari denied 61 S.Ct. 
959, 313 U.S. 673, 85 L.Ed. 1530. 

Rychlik V. Brotherhood of R. R. 
Trainmen, D.C.N.Y., 130 F.Supp. 580 
—In re Riedner, D.C.Wis., 94 F. 
Supp. 289. 

Cox V, Trans World Airlines, 
Inc., D.C.MO., 20 P.R.D. 298. 

99. U.S.—In re Cremidas' Estate, D. 
C.Alaska, 14 F.R.D. 15. 

1 . U.S.—Parker v. Checker Taxi Co., 
C.A.Ill., 238 P.2d 241, certiorari de¬ 
nied 77 S.Ct 681, 363 U.S. 922, 1 L. 
Ed.2d 719—^Assmann v. Fleming, C. 
C.A.Neb., 159 F.2d 332. 

In re Riedner, D.C.Wis., 94 F. 
Supp. 289. 

Not absolute or capricious 

'‘That discretion may not rightly 
be absolute or capricious.” 
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U.S.—Ledwith v. Storkan, D.C.Neb., 
2 FR.D. 539, 541. 

2. U.S.—Parker v. Checker Taxi Co , 
C.A Ill., 238 F.2d 241, certiorari de¬ 
nied 77 set 681, 353 U.S. 022, 1 L. 
Ed 2d 719—^Assmann v. Fleming, C. 
C.A.Neb., 159 P.2d 332. 

In re Riedner, D.C.Wis., 94 P. 
Supp. 289. 

3. US.—U. S. V. Sipler, D.C Pa , 94 
F Supp. 987, affirmed, C.A., 191 F.2d 
816. 

4. U.S.—Elgin Nat. Watch Co. v. 
Barrett C A.Miss., 213 P.2d 776. 

D.C.—Erick Rios Bridoux v. Eastern 
Air Lines, C.A.D.C., 214 P.2d 207, 03 
App D.C. 369, certiorari denied 75 S. 
Ct 33, 348 U.S. 821, 99 L.Ed. 647— 
Cornwell v. Cornwell, 118 F.2d 396, 
73 App.D.C. 233. 

It is not an abuse of discretion to 
refuse a motion, under Federal Rules 
of Civil Procedure, Rule 60, 28 U S. 
C A. to set aside a judgment for fraud 
where there is no evidence of fraud 
in procuring the judgment. 

U.S.—Campbell v. American Foreign 

S. S. Corporation, C.C.A N Y., 116 
P.2d 926, certiorari denied 61 S.Ct. 
959, 313 U.S. 573, 85 L.Ed. 1530. 
Kefusal of motion held error 

Where motion for continuance on¬ 
ground of plaintiff’s illness was de¬ 
nied and judgment was entered 
against him and motion for vaca¬ 
tion of judgment was supported by 
affidavits setting forth that plain¬ 
tiff who was his own most material 
witness was not in condition to be 
present at trial, and where record 
failed to sustain contention that mo¬ 
tion was not made in good faith or 
that injury might have resulted to 
defendant from a continuance, re¬ 
fusal of motion to vacate judgment 
was error. 

D.C.—Cornwell v. Cornwell, 118 F.2d 
396, 73 App.D.C. 233. 

5. U.S. — In re Cremidas’ Estate, D.C. 
Alaska, 14 F.R.D. 15. 

6 . U.S.—Ledwith v. Storkan, D.C. 
Neb., 2 P.R.D. 639. 

7. U.S.—U. S. V. 12.381 Acres of 
Land, More or Less, Situate in Cur¬ 
ry County, N. M., D.C.N.M., 109 F. 
Supp. 279. 
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ing party shows no legal ground therefor or offers 
no excuse for his own negligence or default.^ 

The discretion which a trial court has in deter¬ 
mining an application for relief from a judgment, 
order or other proceeding ordinarily should incline 
towards granting, rather than denying, relief,^ and 
this is especially true if no intervening rights have 
attached in reliance on the judgment, and no actual 
injustice will ensue.^^^ 

Prior to the adoption of the Federal Rules of 
Civil Procedure the principle was well recognized 
that an application to vacate a judgment was ad¬ 
dressed to the sound discretion of the trial court, 
and it has been said that Rule 60 (b) has not 
changed this basic principle,and that the Rule 
does nothing more than supply a means for the 
exercise of judicial discretion.^^ However, it has 
been stated that the Rule does bring to bear a more 
liberal attitude than pertained prior to its adoption.!^ 

§ 1239. Nature and Form of Remedy 

The procedure to obtain relief from a judgment or 
order may be by motion, or by an independent action. 

While in present day general practice there are 
various ways of testing the validity of judgments, 


all the remedies that may be available in the state 
courts are not necessarily available in the federal 
courts.15 When relief from a judgment or order is 
sought under the provisions of Rule 60 of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., it may 
be by motion,or by an independent proceeding,!^ 
and a party who is precluded from seeking relief 
by motion in the same proceeding may seek such 
relief in an independent proceeding.!^ The pro¬ 
ceeding by motion to vacate a judgment is not an 
independent suit in equity, but is a legal remedy in a 
court of law, and yet the relief is equitable in char¬ 
acter and must be administered on equitable prin¬ 
ciples.!^ 

Rule 60 (b) specifically states that it is not a 
limitation on the power of the court to entertain 
an independent “action,” and further that the pro¬ 
cedure to obtain relief from a judgment shall be by 
motion or by an independent “action.” The word 
“action,” as so used, is construed to cover whatever 
could have been done by a writ of error coram nobis 
or coram vobis, or by a bill of review or a bill in 
the nature of a bill of review, even though such 
proceedings were, before the adoption of the Fed¬ 
eral Rules of Civil Procedure, not independent 
actions but proceedings ancillary to the main suit.^^ 


3 . TJ.S.—^Western Union Telegraph 
Co. V. Dismang, C.C.A.Okl., 106 F. 
2d 362. 

Federal Enterprises v. Frank All- 
britten Motors, D.C.Mo., 16 F.R.U. 
109. 

Setting aside to permit motion to dis¬ 
miss 

Where court directed entry of 
judgment for defendant after return 
of verdict for plaintiff, and clerk en¬ 
tered order to that effect on the 
docket, setting aside the judgment 
for the purpose of enabling plaintiff 
to move to dismiss without prejudice 
was an abuse of discretion, in ab¬ 
sence of showing that plaintiff would 
be able to establish missing element 
in his previous case, or show excuse 
for his failure to present the neces¬ 
sary evidence at the original trial. 
U.S.—Western Union Telegraph Co. r. 
Dismang, C.CA.OkL, 106 F.2d 362. 

9. U.S.—In re Cremidas' Estate, D. 
C.Alaska, 14 F.H.D. 15. 

10. U.S.—In re Cremidas' Estate, su¬ 
pra. 

a.1. D.C.—^Erick E.10S Bridoux v. 
Eastern Air Lines, 214 F.2d 207, 
93 U.S.App.D.C. 369, certiorari de¬ 
nied 75 S.Ct. 33, 348 U.S. 821, 99 
L.Ed. 647. 

OflCotlon to open decree 

Decision on motion to open decree 
and grant rehearing rested in sound 
discretion of court below, ] 


U.S.—Wylie Y. Coxe, 14 How. 1, 14 
L.Ed. 301. 

jj^eave to file bill of review 

Under Buie 60 (b) prior to the 
amendment of 1948 abolishing bills of 
review, principle was recognized that 
where right to file bill of review was 
at all doubtful, leave to file it would 
be granted as a matter of course, but 
it was also recognized that this prin¬ 
ciple did not apply where it was 
clear that if bill of review was filed 
it would be denied, and in such cir¬ 
cumstances court applied principle 
that leave to file bill of review would 
be granted only on a showing that 
relief requested would probably be 
granted. 

U.S.—^Wm. Goldman Theatres v. 
Loew's, Inc., C.C.A.3, 163 P.2d 241. 

12 . D.C.—^Erick Bios Bridoux v. 
Eastern Air Lines, 214 P.2d 207, 93 
U.S.App.D.C. 369, certiorari denied 
75 S.Ct. 33, 348 U.S. 821, 99 L.Ed. 
647. 

13. U.S.—^Neville v, American Barge 
Dine Co., C.A.Pa., 218 F,2d 190. 

14. D.C.—Erick Bios Bridoux v. 
Eastern Air Lines, 214 F.2d 207, 93 
U.S.App.D.C. 369, certiorari denied 
75 S.Ct. 33, 348 U.S. 821, 99 L.Ed. 
647. 

15. U.S.—Jones v. Watts, C.C.A.Tex , 
142 P.2d 575, 163 A.L.R. 240, certio¬ 
rari denied 65 S.Ct. 310, 323 U.S. 
787, 89 L.E(1 628. 
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16. U.S.—^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C.ALa., 213 F.2d 702. 

Intent of Advisory Committee on 
Amendments 

“Notes of the Advisory Committee 
on Amendments to the Rules show 
that it intended to permit the his¬ 
torically broad powers of a court of 
equity to grant relief from a judg¬ 
ment to be invoked through a mo¬ 
tion made under this Buie.” 
XJ.S.—U. S. V. Edell, D.C.NY., 16 P. 
R.D. 382, 385. 

On entry of judgment pursuant to 
Jury verdict, such judgment is al¬ 
ways subject to change by reason of 
appropriate timely motions filed m 
conformity with the Federal Buies of 
Civil Procedure. 

U.S.—Rodgers v. Conemaugh & Black 
Lick B. Co., D.C.Pa., 137 F.Supp. 
467. 

17. U.S.—West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co, C.A.La., 213 P.2d 702. 

D’Addino v. Dulles, D.C.NT., 136 
F.Supp. 417. 

18. U.S.—West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C-ALa., 213 F.2d 702. 

19. U.S.—^Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332. 

20 . U.S.—^U. S. V. Spadafora, C.A.Ill., 
207 F.2d 291-~Wallace v. U. S., C. 
CA.N.Y,, 142 F.2d 240, certiorari 
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The amendment to Rule 60 (b) which became 
efifective March 19, 1948, abolished the ancient writs 
under which relief from judgments or decrees was 
formerly granted,2i and abolished bills of review 
and bills in the nature of bills of review,and pre¬ 
served only those proceedings which, prior to the 
adoption of the Rules, were independent suits. 
Although the 1948 amendment of Rule 60 (b) was 
made applicable m fufuro and also to actions then 
pending,24 the courts were authorized by Rule 86 
to disregard this provision of the amendment when 
to apply it in a case pending at the effective date 
of the amendment would work manifest injustice.25 

That portion of Rule 60 (b) which provides that 
the Rule does not limit the power of a court to 
entertain an independent action preserves proceed¬ 
ings which, before the promulgation of the Rules, 
could have been initiated after the expiration of the 
lerm of court,2 6 but it does not afford a party a 


means of obtaining relief by independent action if 
the relief could have been obtained by motion had 
the motion been made within the proper time.27 

Prior to the amendment of 1948, Rule 60 (b) pre¬ 
served to the parties unchanged,28 the remedies 
which were available under the practice followed 
before the adoption of the Federal Rules of Civil 
Procedure.29 The remedies which were available 
prior to the adoption of the Rules were a bill of re¬ 
view and a bill in the nature of a bill of review, 
and the writs of error coram nobis and coram 
vobis,20 and also an original bill in equity which was 
available to correct an inequitable judgment.^i 
However, even prior to the 1948 amendment to 
Rule 60 (b) it was held, on the authority of Rule 81 
(b), that the Federal Rules of Civil Procedure, as 
they then existed, favored the use of motions in sub¬ 
stitution of the old remedial writs.22 


denied 65 S.Ct 37, 323 U.S. 712, 89 
L.Ed. 573. 

21 . Historically recog'uized writs 
Rule prescribing- procedure for 

seeking relief from final judgment 
abolishes all ancient writs which 
courts of equity historically recog¬ 
nized to grant relief from judgment 
unconscionably obtained. 

U.S.—^West Virginia Oil & Gas Co. v. 
George E. Breece Lumber Co., C. 
A.La.. 213 F.2d 702. 

22 . U.S.—^Wm, Goldman Theatres v. 
Loew’s, Inc., C.C.A.3, 163 F.2d 241. 

D.C.—^Ramsey v. Curtis, 182 F.2d 
687, 86 U.S.APP.D.C. 386. 

23. Bestric-tlon on exception 

‘Tn the 1946 revision of Rule 60 
(b), [effective March 19, 1948] inser¬ 
tion of the qualifying adjective 'inde¬ 
pendent’ and the addition of what is 
now the last sentence, restricts the 
exception to preserve only those pro¬ 
ceedings as, before the new rules, 
were independent suits.” 

U.S.—^Vaughan v. Petroleum Conver¬ 
sion Corp., D.C.Conn., 120 F.Supp. 
175, 179. 

24. U.S.—Ramsey v. Curtis, 182 F.2d 
687, 86 U.S.APP.D.C. 386. 

25. D.C.—Ramsey v. Curtis, supra. 

26. U.S.—Wallace v. U. S., C.C.A.3Sr. 
T., 142 F.2d 240, certiorari denied 
65 S.Ct. 37, .323 U.S. 712, 89 L.Ed. 
573. 

Preservation of remedies available 
after term expired 
"Nor can plaintiff succeed here if 
his complaint is considered as ‘an 
independent action to relieve a par¬ 
ty from a judgment, order, or pro¬ 
ceeding,’ as covered by the last two 
sentences of Rule 60 (b). This ex¬ 
ception was designated in the 1938 
promulgation to preserve proceedings 
which, before the promulgation of the 


new rules, could have been initiated 
after the expiration of the term.” 

U.S.—^Vaughan v. Petroleum Conver¬ 
sion Corp., D.C.Conn., 120 F.Supp. 
175, 179. 

I 

27. U.S.—In re Lowerree, C.C.A.N. 
Y., 157 F.2d 831—Wallace v. U. S., 
C.C.A.N.Y., 142 F.2d 240, certiorari 
denied 65 S.Ct. 37, 323 U.S. 712, 89 
L.Ed. 573. 

28. U.S.—Oliver v. City of Shattuck 
ex rel. Versluis, C.C.A.Okl., 157 
F.2d 160. 

D.C.—Fraser v. Doing, 130 F.2d 617, 
76 U.S.APP.D.C. 111. 

29. U.S.—E. C. Shevlin Co. v. U. S., 
C.C.A.Or., 146 P.2d 613, followed in 
U. S. V. Certified Securities, 151 F. 
2d 188—Wallace v, U. S., C.C.A.N. 
Y., 142 F.2d 240, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
673. 

Preveden v. Hahn, D.C.N.Y., 36 F. 
Supp. 962. 

Cavallo V. Agwilines, Inc., D.C. 
N.Y., 2 P.R.D. 626. 

D.C.—Fraser v. Doing, 130 F.2d 617, 
76 U.S.APP.D.C. 111. 

Central Hanover Bank & Trust 
Co. V. Wardman Real Estate Prop¬ 
erties, D.C.D.C., 31 F.Supp. 685. 

30. U.S.—U. S. V. Backofen, C.A.N. 
J., 176 F.2d 263. 

Preveden v. Hahn, D.C.N.Y., 36 
F.Supp. 952. 

Cavallo V. Agwilines, Inc., D.C.N. 
Y., 2 F.R.D. 526. 

D.C.—^Fraser v. Doing, 130 P.2d 617, 
76 U.S.App.D.C. 111. 

The right to an ancillary proceed¬ 
ing by bill of revie-w in equity to 
open up and vacate or modify judg¬ 
ment after term at which it was ren¬ 
dered is preserved by Civil Procedure 
Rule and exercise of the right will be 

673 


governed by procedure as it formerly 
obtained in proceedings in equity. 
D.C.—Central Hanover Bank & Trust 
Co. V. Wardman Real Estate Prop¬ 
erties, D.C., 31 F.Supp. 685. 
Vacation of judgment for error not 
apparent of record 
Where judgment dismissing com¬ 
plaint on merits was based on a 
stipulation signed by plaintiff’s attor¬ 
ney consenting to dismissal, and at¬ 
torney was without express author¬ 
ity to sign stipulation, and more than 
six months expired between time of 
entry of judgment and plaintiff’s mo¬ 
tion to vacate judgment, and judg¬ 
ment was founded on an error of 
fact not appearing on face of record 
or put in issue and unknown at time 
to court and to plaintiff through no 
fault on part of either, and judgment 
would not have been entered had the 
facts been known, district court could 
entertain plaintiff’s motion and va¬ 
cate judgment, since relief sought 
by plaintiff was of character recog¬ 
nized by "writ of coram vobis.” 

U.S.—Preveden v. Hahn, D.C.N.Y., 36 
F.Supp. 952. 

Common-law writs 

"Writ of error coram nobis” or 
"coram vobis” is a common-law writ 
allowing a party to bring before 
court which rendered Judgment er¬ 
rors of fact not apparent on the rec¬ 
ord, which were material in the pro¬ 
ceeding and had escaped attention, 
and what was formerly done by such 
writ is now done by motion. 

U.S.—^McGinn v. U. S., D.C.Mass., 2 F. 

R. D. 662. 

31. U.S.—McGinn v. U. S., D.C.Mass., 

2 F.R.D. 662. 

32. U.S.—Jones v. Watts, C.C.A.Tex., 
142 F.2d 675, 163 A.L.R. 240, cer¬ 
tiorari denied 65 S.Ct. 310, 323 U. 

S. 787, 89 L.Ed. 628. 
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§ 1240. Persons Entitled 

Relief from a judgment or order is generally avail¬ 
able only to a party to the action or his legal represen¬ 
tative. 

Rule 60 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., providing for relief from clerical 
mistakes in judgments, orders, or other parts of the 
record, authorizes the correction to be made by the 
court of its own initiative, or on motion of any 
party. Under subdivision (b) of Rule 60, relief 
from a judgment, order, or proceeding may be grant¬ 
ed to a party or his legal representative, and a per¬ 
son who is not a party to the action, or the legal 
representative of a party, may not obtain relief, un¬ 
der Rule 60 (b), from a judgment.^^ 

A party who has accepted the benefits of a judg¬ 
ment, decree, or judicial order is estopped to deny 
the validity thereof, and, accordingly, may not seek 
to obtain relief from such aspects of it as are preju¬ 
dicial or burdensome,and the rule of res judicata 
prevents the party from attacking it on any 
ground.25 The fact that a party has paid a judg¬ 
ment does not preclude him from seeking, under 
Rule 60, relief from the judgment.^® The taking 
out by a party of an execution on a judgment in 
his favor, on certain causes of action, does not pre¬ 
clude him from objecting to an amendment to the 
original judgment by adding thereto a judgment for 
the opposing party on a separate and distinct cause 

of action.37 

A party may move to vacate and set aside an order 


or judgment only if he has made a tender of a 
restoration of the status quo ante,^^ and an inter¬ 
vener will be estopped to seek such a review where 
he has accepted the benefits of the decree.^^ 

If relief is sought from a judgment in a judicial 
proceeding to which the government is a party, there 
exists no reason or authority for treating the gov¬ 
ernment different from any other litigant.^^ 

§ 1241. Grounds 

Relief from a judgment may be granted because of 
errors of law or errors of fact, but generally not for 
such errors as could be corrected on appellate review. 

Under Rule 60 (b) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., relief from a final judgment 
or order may be granted only for one of the enumer¬ 
ated reasons,^ 1 and generally a movant who does not 
bring himself within any of the enumerated reasons 
is not entitled to relief.^^ 

The power which a federal court possesses to 
grant relief from a judgment may be exercised be¬ 
cause of the existence of errors of law or because 
of the existence of errors of fact,^^ but Rule 60 
does not apply to errors of the court which would 
he subject to correction on appeal,and usually 
the courts will not grant relief from a judgment 
because of errors which could have been corrected 
by an appeal.'*^ Thus, relief may be refused under 
Rule 60 to correct the asserted error of the court 
in ruling that a complaint did not state a cause of 
action,^® and where a decision has been rendered 


33. U S.—Screven v. IT. S., C.A.Ga., 
207 F,2d 740. 

Party personally notified 

Where nonresident defendant in ac¬ 
tion to remove cloud on title to realty 
in the District of Columbia was per¬ 
sonally notified, defendant was not 
entitled to invoke remedy provided 
for in statutes relating to absent de¬ 
fendants in suits to enforce liens 
or to remove clouds on titles, since 
that statute can be invoked only by a 
defendant not personally notified of 
the proceeding. 

D.C.—Fraser v. Doing, 130 F.2d 617, 
76 U.S.APP.D.C. 111. 

34. U.S.—^American ISTat. Bank & 
Trust Co. of Chicago v. Taussig, C. 
A.I11., 255 F.2d 765. 

35. U.S.—^American ISTat. Bank & 
Trust Co. of Chicago v. Taussig, C. 
A.I11., 255 F.2d 765, certiorari de¬ 
nied 79 S.Ct. 125, 358 U.S. 883, 3 L. 
Ed.2d 112. 

36. Similar rule as to appeal 

Principle of law stated in text is 
analogous to rule long established in 
federal courts that payment of a 
judgment, of itself, does not cut of£ 
the payor’s right of appeal. 


U.S.—^Ferrell v. Trailmobile, Inc., C. 

A.Tex., 223 F.2d 697. 

Compliance with judgment, order, or 
decree as affecting right of appeal 
see Appeal and Error § 214. 

37. U.S.~U. S. V. Lyman, C.C A. 
Mass., 125 F.2d 67. 

38. U.S.—Willard C. Beach Air 

Brush Co. V. General Motors Corp., 
D.C.N.J., 88 F.Supp. 849, reversed 
on other grounds, C.A, 184 F.2d 
569. 

39. D.C.—Central Hanover Bank & 
Trust Co. V. Wardman Keal Estate 
Properties, D.C., 31 F.Supp. 685. 

40. U.S.—Washington Farms v. U. 
S., D.C.Ga., 122 F.Supp. 31. 

41. U.S.—^Rychlik v. Brotherhood of 
R. R. Trainmen, D.C.N.Y., 130 F. 
Supp. 580. 

42. U.S.—^Rychlik v. Brotherhood of 
R. R. Trainmen, supra. 

43. U.S.—Boaz v. Mutual Life Ins. 
Co. of New York, D.C.Mo., 53 P. 
Supp. 97, aflarmed, C.C.A., 146 F.2d 
321. 

Lack of pleadings to support judg¬ 
ment 

Where district court’s order grant¬ 
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ing summary judgment quieting title 
was based on a then pending cross 
claim and complaint in intervention, 
but thereafter court of appeals is¬ 
sued writ of mandamus directing that 
complaint in intervention and cross 
claims on which motions for sum¬ 
mary judgment were predicated 
should be dismissed, and district 
court entered orders dismissing the 
pleadings in their entirety in accord¬ 
ance with the writ, there were no 
longer any pleadings to support the 
summary judgment, and the sum¬ 
mary judgment should be vacated. 
U.S,—Ammann v. Home Inv. Co., C. 
A.Cal., 243 P.2d 748. 

44, U.S.—^Ackermann v. U. S., Tex., 
71 S.Ct. 209, 340 U.S. 193, 95 L.Ed. 
207. 

Title V. U. S., C.A.Cal., 263 F.2d 
28. 

U. S. V. Pailla, D.C.N.J., 164 P. 
Supp. 307—Bonner v. Elizabeth 
Arden, Inc., D.C.N.Y., 80 F.Supp. 
243, affirmed, C.A., 177 P.2d 703. 

45, D.C-—^Ramsey v. Curtis, 182 P, 
2 d 687, 86 U.S.App.D.C. 386. 

46, U.S.—Jusino v. Morales & Tio* 
C.C.A.Puerto Rico, 139 P.2d 946. 
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in a case and judgment entered, relief from the 
judgment will not be granted if it would constitute 
an overruling of the prior decision.'^^ 

The fact that the court may have made a mistake 
in the law when entering judgment,or that there 
may have been a judicial change in the law after 
its entry,or because there has been a subsequent 
different decision of a higher court in another 
case,^^ does not, under the provisions of Rule 60 (b), 
justify setting aside the judgment; and divergent 
points of view either as to the law or to the facts 
form an insufficient basis for vacating an order 
entered after full briefing and argument by counsel, 
and careful consideration by the court.^^ On the 
other hand, it has been held that a judgment may 
be set aside or vacated where the court in render¬ 
ing the judgment was largely influenced by the 
feeling that the action was barred by the state stat¬ 
ute of limitations, and the United States supreme 
court has since decided to the contrary,5 2 and relief 
may be granted in such circumstances under other 
provisions of the Federal Rules,^^ 

The mere fact that one against whom judgment 
was rendered was not originally named as a party 
to the action, or that no formal summons or notice 
was issued or served, is not always sufficient to sus¬ 
tain a claim for relief from the judgment,^4 and 
the fact that judgment was entered without a hear¬ 


ing on the motion to enter judgment is not neces¬ 
sarily grounds for granting relief from the judg- 
ment.55 Since a stenographic transcript of the 
evidence and alleged errors therein is not the only 
way in which an appellate review can be obtained, 
it follows that inability to obtain a stenographic 
transcript of the evidence is not, standing alone, 
sufficient to set aside a judgment granting a new 
trial.5^ Where an agreement has been entered into 
between the parties, and judgment has been entered 
in accordance with it, the fact that the agreement 
subsequently proves to be improvident, disadvan¬ 
tageous, unfair, and even unjust does not necessarily 
constitute grounds for granting relief from the 
judgment.5'^ In a suit brought on a continuing ob¬ 
ligation where between the bringing of the suit and 
the time judgment was entered for plaintiff an addi¬ 
tional amount has become due, the court is not re¬ 
quired to reopen the judgment in order to receive 
evidence on the amount that subsequent to the bring¬ 
ing of the suit has become due.^^ Where a judg¬ 
ment granting equitable relief has been entered in 
favor of a party but the judgment was on condition 
that the prevailing party should do equity as re¬ 
quired by the court, the failure of the party to do 
what was required may constitute grounds for va¬ 
cating the judgment.^9 Ordinarily a judgment will 
not be vacated to afford the defeated party an op¬ 
portunity at another trial to urge a theory that was 
not urged at the original trial, 


47. U.S.—Sutherland Paper Co. v. 
Grant Paper Box Co., D.C.Pa., 9 F. 
R.D. 422, reversed in part on other 
grounds, C.A., 183 P.2d 926, cer¬ 
tiorari denied 71 S.Ct. 281, 340 U.S, 
906, 95 L.Ed. 655. 

48. U.S —Collins v. City of Wichita, 
Kan., C.A.Kan., 254 P.2d 837. 

Creedon v. Smith, D.C.Ohio, 8 F. 
R.D. 162. 

49. U.S,—Title v. U. S., C.A.Cal., 263 
F.2d 28—Collins v. City of Wichita, 
Kan., C.A.Kan., 254 F.2d 837—Ber- 
ryhill v. U. S., C.A.Tenn., 199 F.2d 
217—Lehman Co. of America v. 
Appleton Toy & Furniture Co., C. 

C. A.Wis., 148 F.2d 988. 

Phelan v. Bradbury Bldg. Corp., 

D. C.N.T., 7 F.R.D. 429. 

Ancient rule of practice in eq.uity 

The cases cited are to the effect 
that, in the application of the ancient 
rule of practice in equity, based on 
Lord Bacon’s first ordinance (Story, 
Eq. PI. C6th Ed.] § 404), a change in 
the authoritative rule of law, result¬ 
ing from a decision by this court an¬ 
nounced subsequent to the former de¬ 
cree, neither demonstrates an “error 
of law apparent” on the face of that 


decree nor constitutes new matter in 
pais justifying a review. 

U.S—^John Simmons Co. v. Grier 
Bros. Co., Pa., 42 S Ct. 196, 198, 
258 U.S. 82, 66 L.Ed. 475, motion 
denied 42 S.Ct. 585, 259 U.S. 576, 
66 L.Ed. 1071. 

Settled rule 

U.S.—Berryhill v. U. S., C.A.Tenn., 
199 P.2d 217. 

50. Cannot he construed as error on 
part of trial court 

U.S.—Walling v. Todd, D.C.Pa., 3 F. 
R.D. 490. 

51. D.C.—Riss & Co. V. Association 
of Western Rys., D.C., 162 F.Supp. 
69. 

52. U.S.—U. S. V. Schaeffer, D.C.Md., 
33 F.Supp. 547. 

53- Rules applied in vacating judg¬ 
ment 

Vacation of judgment may be in 
accordance with Rule 6 (c) providing 
the time for doing act is not affected 
by expiration of term of court, and 
in accordance with Rule 61 dealing 
with harmless error. 

U.S.—^U. S. V. Schaeffer, D.C.Md., 33 
F.Supp. 547. 

54. U.S,—Greyhound Corp. v. Lead- 
man, D.C.Ky., 112 F.Supp. 237. 
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55. Pailure of counsel to attend 

Where defendant filed a motion for 
summary judgment and counsel for 
plaintiff was not present when the 
motion was called and the court 
granted the motion, plaintiff was not 
entitled to have the order granting 
summary judgment set aside on the 
ground that counsel was engaged in 
litigation elsewhere, even though 
counsel informed the assignment 
commissioner thereof, where he took 
no steps to inform the court or the 
clerk of court. 

D.C.—Bryan v. Groff, 259 F,2d 162, 
104 U.S.App.D.C. 5. 

56. U.S.—^Herring v. Kennedy-Her- 
ring Hardware Co., C.A.Tenn., 261 
F.2d 202. 

57. U.S.—U. S. V. 12.381 Acres of 
Land, More or Less, Situate in 
Curry County, N. M., D.C.K.M., 109 
F.Supp. 279. 

58. U.S.—^McNabb v. Kansas City 
Life Ins. Co., C.C.A.Iowa, 139 F.2d 
591. 

59 . U.S.—^Kicosia v. Sher, C.A.Okl., 
239 P.2d 456. 

60. Defensive theory 

U.S.—^Zweig V. Bethlehem Supply Co., 
C.A.Tex., 186 F.2d 20. 
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§ 1242. - Clerical Mistakes and Errors 

Due to Oversight and Omission 

A clerical mistake or error in a judgment, order, or 
other part of the record, if caused by oversight or omis¬ 
sion, may be corrected by the court. 

Rule 60 (a) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., authorizes the correction of 
clerical mistakes and errors,^! and permits the cor¬ 
rection of clerical mistakes in judgments^^ and 
errors arising therein from oversight or omission 
but the court may decline to make such a correction 
where the need therefor is not shown.The Rule 
also authorizes the correction of an erroneous 
order where the error occurred by reason of over¬ 
sight,or the failure to enter a formal order.^^ 

A '‘clerical error,’' as defined generally and within 
the meaning of this provision, is an error made by 
a clerk in transcribing or otherwise,^'^ and a judg¬ 
ment which embodies what the court intended, and 
the record justifies, but does not embody what the 
parties intended in making up the record, is not a 
clerical mistake, but a mistake of substance,and 
is not subject to correction without a substantial 


showing of equitable right therefor.^^ 

If the court intended to include in a judgment 
an award of interest, and failed so to do, the 
failure may be corrected on motion as an oversight 
or omissionbut if interest was intentionally not 
awarded, the judgment may not be corrected under 
Rule 60 (a) to include an award of interest.^l 
Where it appears from an inspection that there 
has been an error of computation which has result¬ 
ed in a recital in the judgment of an incorrect 
amount, the judgment may be corrected by a nunc 
pro tunc orderF^ 

While Rule 60 (a) permitting the amendment or 
vacation of a judgment for clerical mistakes or er¬ 
rors arising from oversight or omission does not in 
terms apply to the failure of a clerk of court to mail 
notice of the entry of a judgment, as required by 
Rule 77 (d),'^3 the court may, in the exercise of its 
discretion, vacate such a judgment and enter a new 
judgment of which notice will be sent in compliance 
with the Rules.'^^ 

When a judgment has been entered in accord- 


si. U S.—^U. S. V. 706.98 Acres of 
Land m Montgomery County, Ark., 
D.C.Ark., 158 P.Supp. 272—Wil¬ 
liams V. National Sur. Corp., D.C. 
Ala., 153 F.Supp. 540, affirmed, C. 
A., 257 P.2d 771. 

Entry of only on© judgment 

Where two causes of action were 
tried and jury gave verdicts in favor 
of plaintiff on both, and judgments 
were entered by the clerk on both, 
but the court directed verdict for de¬ 
fendant and entered one judgment for 
defendant, and one appeal was taken, 
failure of court to enter two judg¬ 
ments was obvious clerical error 
which was subject to correction in 
the district court, or the court of ap¬ 
peals would feel justified in treating 
plaintiff’s appeal as going to both 
judgments rather than only as ap¬ 
peal from one judgment. 

U.S.—Brown v. Moore, C.A.Pa., 247 
P.2d 711, certiorari denied 78 S.Ct. 
148, 355 U.S. 882, 2 L.Ed.2d 112. 

62. U.S-—^First Nat. Bank in Green¬ 
wich V. National Airlines, Inc., D.C. 
N.Y., 167 F.Supp. 167. 

63. U.S.—O’Tell v. New York, N. H- 
& H. R. Co., C.A.Conn., 236 F.2d 
472—Montgomery Ward & Co. v. 
Furlong, C.A.Okl., 219 F.2d 726. 

First Nat. Bank in Greenwich v. 
National Airlines, -:c., D.C.N.T., 
167 F Supp. 167. 

Error not arising from oversight or 
omission 

U.S.—Shurtz V. Poster & Kleiser Co., 
D.C.Cal., 29 P.Supp. 162. 

64. U.S.—Rank v. Krug, D.C.Cal., 155 
F.Supp. 872. 


65. U.S.—Ex parte Wright, D.C.Cal., 
8 F.R.D. 358. 

66. Oversight 

Where colloguy between court and 
counsel indicated an intention to dis¬ 
miss as to the first cause of action, 
but court entered no formal order 
or judgment, the only ‘’oversight" 
within terms of statute authorizing 
relief from erroneous judgments and 
orders was failure to enter a formal 
order of dismissal, and hence, after 
judgment was rendered for plaintiff 
on other causes of action, court was 
not required to amend it by render¬ 
ing judgment for defendants on the 
first cause of action. 

U.S.—U- S. V. Lyman, C.C.A.Mass., 
125 P.2d 67. 

67. U.S.—West Virginia Oil & Gas 
Co. V. George B. Breece Lumber 
Co., C.A.La., 213 P.2d 702. 

68. U.S.—^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., supra. 

Correction, of record to make it speak 
truth 

“Courts possess the inherent power 
to correct errors in the records evi¬ 
dencing the judgment pronounced by 
the court so as to make them speak 
the truth by actually reflecting that 
which was in fact done. They do not, 
however, possess the power to correct 
an error by the court in rendering a 
judgment it did not intend to render 
and by such an order change a judg¬ 
ment actually but erroneously pro¬ 
nounced by the court to the one the 
court intended to record. With these 
principles all courts are in accord." 
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U.S.—Blankenship v. Royalty Hold¬ 
ing Co., C.A.Okl., 202 F.2d 77, 79. 
Record indicating evident and appar¬ 
ent intent of court 
“Where the intention of the court 
is 'evident' and ‘apparent’ as is here 
acknowledged by counsel, no grounds 
exist for amendment under Rule 60 
(a).” 

U.S.—^Edwards v. Velvac, Inc., D.C. 
Wis., 19 F.R.D. 504, 606. 

69. U.S.—^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber 
Co., C.ALa., 213 F.2d 702. 

70. U.S.—Rigopoulos v. Kervan, D.C. 
N.Y„ 63 F.Supp. 829. 

Correction to include Interest 
■Where, in suit for breach of li¬ 
cense agreement, plaintiff moved that 
judgment be corrected to include in¬ 
terest from date of institution of 
suit to date of entry of judgment, 
the court had jurisdiction to grant 
the relief. 

U.S.—Stentor Electric Mfg. Co. v. 
Klaxon Co., D.C.Del., 30 P.Supp. 425, 
affirmed. C.C.A.. 116 F.2d 268, re¬ 
versed on other grounds 61 S Ct. 
1020, 313 U.S. 487, 85 L Ed. 1477. 

71. U.S.—Gray v. Dukedom Bank, 
C.A.Tenn., 216 F.2d 108. 

72. U.S.—Bowles v. Branick, D.C. 
Mo., 66 P.Supp. 557. 

73. U.S.—Hill V. Hawes, App.D.C , 64 
S.Ct. 334, 320 U.S. 620, 88 L.Ed. 
283, 149 A.L.R. 736, rehearing de¬ 
nied 64 S.Ct. 515, 321 U.S. 801, 88 
L.Ed. 1088. 

74. U.S.—Hill V. Hawes, supra. 
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ance with what the court believes to be the deci¬ 
sional law, and subsequently the decision of a high¬ 
er court in an unrelated case affects a change in that 
decisional law, the action of the court in entering 
judgment in accordance with its incorrect view of 
the law does not constitute such a mistake or error 
as will justify relief from the judgment under 
the provisions of Rule 60 (a).'^^ 

A supplemental judgment correcting typographical 
errors may be considered as a part of the original 
proceedings.'^^ 

Error apparent on record. The circumstances 
may be such that where there is a clerical mistake 
in a judgment arising from oversight or omission, 
and subject to correction by the court at any time 
under the provisions of Rule 60 (a), the mistake 
may be corrected only if it is apparent on the rec- 
ord.'^'^ Thus, when one of the parties to a divorce 
action dies after the judgment has been rendered, 
a clerical mistake in the judgment arising from 
oversight or omission may be corrected by the court 
under Rule 60 (a) at any time, but only if the 
error is apparent on the record.'^S if if were to be 


alleged that there was a clerical mistake which 
was not apparent on the record, it would be neces¬ 
sary for the court to hear extraneous evidence to 
demonstrate the actuality of the mistake, and such 
evidence could not be introduced on behalf of a dead 
party who has not been replaced by another party."^^ 

§ 1243. - Mistake, Inadvertence, Sur¬ 

prise, and Excusable Neglect 

Relief may be granted from a judgment or order 
which results from mistake, inadvertence, surprise, or 
excusable neglect. 

Rule 60 (b) (1) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides that on motion 
and on such terms as are just, the court may relieve 
a party or his legal representative from a final judg¬ 
ment, order, or proceeding because of mistake, in¬ 
advertence, surprise, or excusable neglect.^o This 
provision of the Rule, as originally enacted, and 
prior to the amendment of 1948, is considered to 
have been modeled on the California Code,®^ and 
the federal courts regard the decisions under the 
California Code provision as at least instructive,^2 
but doubt has been expressed as to the exact signifi- 


75. D.C—Safeway Stores v. Coe, 136 
F.2d 771, 78 U.S.App.D.C. 19, 148 
AL.R. 782. 

76. U.S.—Louisiana Land & Explor¬ 
ation Co. V. Parish of Jefferson, 
La., D.C.La., 69 P.Supp. 260. 

77. D.C.—Tillman v. Tillman, 172 F. 
2d 270, 84 U.S.APP.D.C. 171, certio¬ 
rari denied 69 S.Ct. 883, 336 U.S. 
954, 93 L.Ed. 1108. 

78. D.C.—Tillman v. Tillman, supra. 

79. D.C.—Tillman v, Tillman, supra, 

80. U.S.—Rychlik v. Brotherhood of 

R. R. Trainmen, D.C.N.T., 130 F. 
Supp. 580—Preveden v. Hahn, D.C. 
N.Y., 36 F.Supp. 952—Nachod & U. 

S. Signal Co. v. Automatic Signal 
Corporation, D.C.Conn., 32 F.Supp. 
688 . 

Beiiiiite restriction distinguished 

Where a definite restriction is 
placed on any further action by some 
rule, the district court can do nothing 
to change it, but where the restriction 
is on the parties themselves as un¬ 
der the rule providing for relief from 
a judgment, order, or proceeding tak¬ 
en against a party through his mis¬ 
take, inadvertence, surprise, or ex¬ 
cusable neglect, and the court be¬ 
lieves that it should Inquire into 
whether the failure of a party to 
avail himself of some right was 
caused by excusable neglect, the 
court has the right to do so. 

U.S.—Schram v. O'Connor, D.C.Mich., 
2 F.R.D. 192. 


A party who expressly disclaims 
all “mistake” on his part is not with¬ 
in the Rule. 

U.S.—iN^achod & U. S. Signal Co. v. 
Automatic Signal Corporation, D.C. 
Conn., 32 F.Supp. 588. 

Consent order not in compliance with 
parties’ agreement 
Consent order may be reopened if 
through mistake or inadvertence it 
does not fully correspond with un¬ 
derlying agreement between the par¬ 
ties. 

U.S.—-U. S. V. Schine, C.A.N-.Y., 260 F. 
2d 652. 

Under former Jud.Code § 274b, 

court could of its own motion vacate 
judgment inadvertently entered after 
decree disposing of equitable defens¬ 
es interposed in law action, without 
affecting other features of decree. 
U.S.—^Emlenton Refining Co. v. Cham¬ 
bers, C.C.A.Pa., 14 P.2d 104, cer¬ 
tiorari denied 47 S.Ct. 240, 273 U.S. 
731, 71 L.Ed. 863. 

81. I^iberal construction 

“The rule here in question is mod¬ 
eled from the California Code, which 
has a similar provision, and the Su¬ 
preme Court of California has several 
times had occasion to construe Sec¬ 
tion 473 of the Code of Civil Proce¬ 
dure which is analogous to the in¬ 
stant rule here in question and in 
Williams v. McQueen, 89 Cal.App. 659, 
266 P. 339, 340, it is stated as fol¬ 
lows: ‘The provisions of the Code 
permitting the setting aside of judg¬ 
ments taken against one where there 
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has been excusable neglect should be 
liberally construed with a view to ef¬ 
fect its objects and promote justice 
pursuant to the general Code provi¬ 
sion . , . . It is remedial in 

character and should be so applied 
as to dispose of cases upon their 
substantial merits and to give to the 
party claiming m good faith to have 
a substantial defense to the action an 
opportunity to present it. Courts 
therefore should be liberal in reliev¬ 
ing parties of defaults caused by in¬ 
advertence and excusable neglect.' " 
U.S.—^U. S., for Use of Kantor Bros., 
V. Mutual Const. Corporation, D.C. 
Pa., 3 F.R.D. 227, 228. 

Similar provision in New York Prac¬ 
tice Act 

U.S.—^U. S. V. Ercole, U.C-N-Y, 148 
F.Supp. 481. 

82. Similar provisions in codes of 
other states 

“In the literature touching the 
Federal Rules of Civil Procedure, 
Rule 60 (b) is said to have its source 
in a comparable provision of the 
California Code. It may be remarked 
that identical or essentially similar 
provisions may be found in the codes 
of many other states where they have 
persisted for more than fifty years, 
in some instances. But since Califor¬ 
nia is regarded as the point of the 
rule's origin, its attitude in the appli¬ 
cation of its similar code provision 
is at least instructive." 

U.S.—^Ledwith v. Storkan, D.C.Neb., 

2 F.R.D. 539, 642. 
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cance to be attributed the wording of this provision 
of the Rule.ss 

It is implicit in this provision of the Rule that 
some attempt be made by movant to show why he 
was justified in failing to avoid the mistake or 
inadvertence,and generally relief will be granted 
only if it is shown that the fault was excusable, 
that is, the offending act or omission must be ex- 
cusable,^^ and the real and practical grounds for 
the excuse must be factually shown.^7 The courts 
may deny relief where the mistake, inadvertence, or 
neglect is wholly inexcusable,^^ qj- where, in the 
exercise of ordinary prudence, it could have been 
guarded against.89 Ordinarily a mistake of judg¬ 
ment is not such a mistake as will justify relief.^® 

In determining whether relief should be granted 
under Rule 60 (b) (1) it must be recognized that the 
objective of legal procedure is the determination of 
issues on their merits instead of on refinements of 
procedure, but it also must be equally recognized 
that litigants and their counsel may not properly 
be allowed with impunity to disregard the proc¬ 
esses of the courts.^^ 

It is the duty of a party to inform his counsel fully 
as to all the facts of the case, and a party who has 


failed to perform this duty may be precluded from 
obtaining relief from a judgment on the grounds of 
mistake or excusable neglect and if a party fails 
to disclose pertinent facts to his attorney under 
the mistaken belief that such facts were not im¬ 
portant or relevant, such conduct, being intentional, 
is not such a mistake as will warrant relief.^^ 

A party may be relieved from a judgment or order 
because of the mistake, inadvertence, surprise, or 
excusable neglect of his attorney,provided what 
the attorney did or failed to do was excusable.^^ 
However, ignorance on the part of an experienced 
lawyer of a state statutory limitations period may 
not be the kind of mistake, inadvertence, surprise, or 
excusable neglect as is contemplated by Rule 60 
(b) (1) of the Federal Rules. 

It has been held that this provision of the Rule 
is not intended to provide relief for error on the 
part of the court,^^ and is only concerned with the 
mistake, inadvertence, surprise, or excusable neglect 
of a party. Thus, the Rule does not in terms apply 
to the failure of a clerk of court to mail notice of the 
entry of judgment as required by Rule 77 (d),®^ 
but the court may, in the exercise of its discretion, 
vacate such a judgment and enter a new judgment 
of which notice will be sent in compliance with 


83. TTncertaiaty as to me a n in g of 
terms 

“No one has ever fathomed the ex¬ 
act significance of the phrasing 
‘Mistake’ is rarely an excuse in the 
law and is generally frowned upon; 
‘surprise’ is scarcely ground for a 
continuance, unless well justified; 
‘inadvertence’ means unpreparedness, 
which is certainly no excuse in earli¬ 
er stages of a lawsuit; and ‘excusable 
neglect’ is a self-nullifying term, be¬ 
cause that which is adequately excus¬ 
able is not neglect.” 

U.S.—John E. Smith’s Sons Co. v. 
Lattimer Foundry & Mach. Co., D. 

C.Pa., 19 F.R.D. 379, 383, affirmed, 

C. A., 239 P.2d 815. 

84- U.S.—^Petition of Pui Lan Tee, 

D. C.Cal., 20 F.R.D. 399. 

85. U.S.—Queen Ins. Co. of America 
V. Elliott, C.C.A.Pla., 141 P.2d 970. 

U. S., for Use of Kantor Bros., v. 
Mutual Const. Corporation, D.C.Pa., 
3 F.R.D. 227—^Ledwith v. Storkan, 
I).C.Neb., 2 P.R.I>. 539. 

86 . U.S.—^Ledwith v. Storkan, supra. 

87. U.S.—Ledwith v. Storkan, supra. 

88 . U.S.—^Ledwith v. Storkan, supra. 

89. U.S.—Kolstad V. U. S., C.A.Mont., 
262 F.2d 839—Greenspahn v. Joseph 

E. Seagram & Sons, C.A,N.T., 186 

F. 2d 616. 

90. U.S.—^Kahle v. Amtorg Trading 
Corp., D.C.N.J., 13 F.R.D. 107. 


91. U.S.—Ledwith v. Storkan, D.C. 
Neb., 2 F.RD. 539. 

92. U.S,—^Kahle v. Amtorg Trading 
Corp., D.C.N.J., 13 F.R.D. 107. 

United States as party at fault 
In action in federal district court 
against the United States by taxpay¬ 
er for refund of taxes alleged to have 
been erroneously collected pursuant 
to deficiency assessment made after 
assessment was barred by statute of 
limitations, it was the duty and re¬ 
sponsibility of the United States to 
inform its counsel concerning a prior 
action involving taxpayer in the tax 
court, and it was not the duty of the 
taxpayer to inform the counsel of the 
United States. 

U.S.—^Washington Farms v. U. S., D, 
C.Ga., 122 F.Supp. 31. 

93. U.S.—^Kahle v. Amtorg Trading 
Corp., D.C.N.J., 13 F.R.D. 107. 

94. U.S.—La Barb era v. Grubard, C. 
C.A.N.T., 112 F.2d 738. 

Wolfsohn V. Raab, D.C.Pa., 11 F. 
R.D. 254. 

Dmnieimess of attorney during trial 

Guardian, moving to vacate district 
court’s order setting aside probate 
court’s order declaring his minor 
ward a decedent’s sole heir and per¬ 
mit introduction of evidence that 
ward was decedent’s legitimate 
daughter entitled to share in distri¬ 
bution of his estate, was entitled to 
relief sought under Federal Civil Pro¬ 
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cedure Rule on ground that guard¬ 
ian’s attorney was so drunk through¬ 
out hearing on petition to set aside 
probate court’s order as to be incapa¬ 
ble of presenting guardian's case on 
merits, as guardian merely requested 
opportunity, assisted by competent 
legal counsel, to present testimony 
supporting probate court’s order. 
U.S.—In re Cremidas’ Estate, D.C. 
Alaska, 14 F.R.D. 15. 

95. U.S.—^Ledwith v. Storkan, D.C. 
Neb., 2 F.R.D. 539. 

96. U.S—Benton v. Vinson, Elkins, 
Weems and Searls, C.A.N.Y., 255 F. 
2d 299, certiorari denied 79 S.Ct. 
123, 358 U.S. 885, 3 L.Ed 2d 113. 

97. U.S.—Nachod & U. S. Signal Co. 
V. Automatic Signal Corporation, D. 
C.Conn., 32 F.Supp. 588. 

98. U.S.—^Nachod & U. S. Signal Co. 
V. Automatic Signal Corporation, 
supra. 

Rule refers only to mistakes made Tby 
moving party 

U.S.—Fleming v. Miller, D.C.Minn., 
47 F.Supp. 1004, modified on other 
grounds, C.C.A., Walling v. Miller, 
138 F.2d 629, certiorari denied 64 
S.Ct. 781, 321 U.S. 784, 88 L.Ed. 
1076. 

99. U.S.—Hill V. Hawes, App.D.C., 64 
S.Ct. 334, 320 U.S. 520, 88 L.Ed. 283, 
149 A.L.R. 736, rehearing denied 64 
S.Ct. 515, 321 U.S. 801, 88 L.Ed. 
1088. 
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the Rules.^ Under the Rule one party is not entitled 
to relief because of a mistake made by an agent of 
the other party.^ 

The Rule permits the correction of a procedural 
mistake arising from inadvertence or excusable neg¬ 
lect;^ but where the only act or omission which is 
urged as an instance of mistake, inadvertence, or ex¬ 
cusable neglect is one which relates solely to an 
essential step in the appeals procedure, the courts 
will generally refuse to grant relief.*^ It has been 
held that where a judgment is rendered on a com¬ 
plaint which is inadequate, the mistake is such that 
relief under Rule 60 (b) (1) may be justified.^ 

While Rule 60 (b) (1) does not expressly say 
that a showing must be made that the final judg¬ 
ment, order, or proceeding was entered because of 
mistake, inadvertence, surprise, or excusable neg¬ 
lect, such would appear to be implicit under the 
Rule;® and if a party cannot point to any instance 
of mistake, inadvertence, surprise, or excusable neg¬ 
lect, the happening of which resulted in the entry 
of the judgment from which he asks relief, the court 
will generally refuse relief.^ 

Ignorance of the law may constitute excusable 
neglect sufficient to justify relief against a judg¬ 
ment,® particularly where the law consists not only 
of a statutory enactment but administrative regula¬ 
tions and the administrative agency’s construction 
of such regulations.^ When a judgment has been 
entered in accordance with what the court believes 
to be the decisional law, and subsequently a decision 
of a higher court in an unrelated case effects a 
change in that decisional law, the action of the court 
in entering judgment under the incorrect view of 
the law does not constitute such a mistake as, under 


Rule 60 (b) (1), will justify relief from the judg¬ 
ment.^® 

When a judgment by consent has been entered, 
and thereafter defendant seeks to vacate the judg¬ 
ment on the ground that the entry of the judgment 
was due to defendant’s excusable neglect, the re¬ 
quired showing of excusable neglect may be more 
exacting because of the fact that the relief is sought 
from a consent judgment.^i 

Surprise at trial. Rule 60 (b) affords protection 
to a party who is surprised at the trial,but the 
fact that the testimony of a witness was not in 
accordance with what was anticipated does not nec¬ 
essarily constitute such surprise as will authorize 
relief from the judgment.^® 

Illness and accident. Sickness has been recog¬ 
nized as a ground of equitable relief from judg¬ 
ments,^^ and accident is also a ground on which re¬ 
lief may be granted but the mere fact that the 
party against whom judgment was entered was ill 
and for that reason unable to attend the trial is 
not necessarily ground for granting relief from the 
judgment.^® 

Harmless error. Rule 61 of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., is to the effect 
that if an error occurring in a proceeding does not 
affect the substantial rights of the parties it is not 
ground for vacating, modifying or otherwise dis¬ 
turbing a judgment or order. Thus, where a de¬ 
fect or error has occurred in a proceeding, and a 
motion is made under Rule 60 (b) to vacate the 
judgment because of mistake, inadvertence, surprise, 
or excusable neglect, if a defect or error in no wise 
affects the substantial rights of the parties it is not 


1. U.S.—^Hill V. Hawes, supra. 

2. U.S.—Fleming v. Miller, D.C. 
Minn., 47 F.Supp. 1004, modified on 
other g-rounds, C.C.A., Walling v. 
Miller, 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 321 U.S. 784, 88 
L.Ed. 1076. 

3. Jurisdictional defect distin¬ 
guished 

Principal distinction between a 
procedural mistake and a jurisdic¬ 
tional mistake is that the curing 
of the former does not operate to the 
prejudice of the adverse party. 

U,S.—^U. S. V. Ercole, D.C.N.Y., 148 
F.Supp. 481. 

4 . Pailure to file timely notice of ap- 
peal 

U.S.—Edwards v. Velvac, Inc., D.C. 
Wis., 19 F.ILD. 504. 


6 . U.S.—Edwards v. Velvac, Inc., D. 
C.Wis., 19 P.R.D. 504. 

7. U.S.—Gibson v. Coca-Cola Bot¬ 
tling Co., American Mut. Liability 
Ins. Co., Intervenor, D.C.Miss., 142 
FSupp. 773. 

Edwards v. Velvac, Inc., D.C.Wis., 
19 P.R.D. 504. 

8 . U.S.—^Fleming v. Huebsch Laun¬ 
dry Corp., C.aA.Wis., 159 F.2d 581. 

9. U.S.—^Fleming v. Huebsch Laun¬ 
dry Corp., supra. 

10- U.S.-—Fleming v. Miller, D.C. 

Minn., 47 F.Supp. 1004, modified 
on other grounds, C.C.A., Walling v. 
Miller, 138 F.2d 629, certiorari de¬ 
nied 64 S.Ct. 781, 321 U.S. 784, 88 
L.Ed. 1076—^Hachod & U. S. Signal 
Co. V. Automatic Signal Corpora¬ 
tion, D.C.Conn., 32 F.Supp. 588. 

D.C.—Safeway Stores v. Coe, 136 F. 
2d 771, 78 U.S.APP.D.C. 19, 148 A. 
L.R. 782. 


11. Burden resting heavily on de¬ 
fendant 

“True, defendant, with the services 
of counsel, knew or had available, all 
the facts. So circumstanced, it con¬ 
sented to the entry of a money judg¬ 
ment and to an injunction against it. 
The burden rests quite heavily on it 
to escape the consequences of its own 
action evidenced by its written con¬ 
sent.” 

U.S.—Fleming v. Huebsch Laundry 
Corp., C.C.A.Wis., 159 F.2d 581, 684. 

12. U.S.—^U. S. V. Kralmann, D.C.Ky., 
3 F.R.D. 473. 

13. U.S.—Kolstad v. U. S., C.A.Mont, 
262 F.2d 839. 

14. U.S.—^Howard v. Ladner, D.C. 
Miss., 116 F.Supp. 783. 

15. U.S.—Howard v, Ladner, supra. 

16. U.S.—U. S. V. Young, D.C.IIL, 
17 P.R.D. 91. 


5 . U.S.—^Minneapolis Brewing Co. v. 
Merritt, D.C.N.D., 143 F.Supp. 146. 
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a ground under Rule 61 for vacating the judgment.!’^ 
The court may refuse to grant relief from a judg¬ 
ment for error which is not material. 

§ 1244. —- Newly Discovered Evidence 

A party seeking relief from a judgment or order be¬ 
cause of newly discovered evidence must show that 
ther« is evidence which is newly discovered and that it 
could not reasonably have been discovered in time for 
a motion for a new trial. The evidence must be com¬ 
petent, relevant, material, and of such a nature that it 
would probably have changed the result of the trial. 

Rule 60 (b) (2) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., provides that on motion 
the court may grant relief from a judgment, order, 
or proceeding because of newly discovered evidence 
which by due diligence could not have been dis¬ 
covered in time to move for a new trial under Rule 
59 (b). The phrase “newly discovered evidence,'' 
as used in the Rule, is construed to mean evidence 
of facts in existence at the time of the trial, of 
which the aggrieved party was excusably ignorant, 
and, to obtain relief under this provision, it may be 
necessary to show the discovery of evidence which 
was unknown at or before the trial,or it may 
be necessary to show that there was evidence in 
existence at the time of the trial but that the exist¬ 
ence of such evidence was not then known to the 
moving party.^l Thus, where it was known that 
certain evidence at one time existed, but it was be¬ 
lieved that it had been destroyed before the trial, 
a discovery after the trial that the evidence had not 
been destroyed is sufficient to establish it as newly 
discovered evidence.^^ If, however, evidence was 
known to exist, was forgotten, and then, after the 
entry of the judgment, was remembered again, it 


will not satisfy the requirement of newly discovered 
evidence sufficient to warrant relief from the judg¬ 
ment,since mere forgetfulness is not a sufficient 
alibi for that degree of diligence the law requires. 

There is some question as to whether evidence 
which was not in existence at the time of the trial, 
but has come into existence since that time, can 
properly be denominated “newly discovered evi¬ 
dence" to authorize the granting of relief from a 
judgment. It has been indicated that such evidence 
may be sufficient grounds for granting relief,but 
it has been held that a motion for relief may not be 
based on newly discovered evidence, in a technical 
sense, where the evidence has come into existence 
since the trial, or since the original judgment or 
order was granted.^^ However, relief may be grant¬ 
ed under Rule 60 (b) (5) because of supervening 
events occurring after the judgment was rendered, 
as discussed infra § 1246. 

To obtain relief under Rule 60 (b) (2) it must 
be established that the party moving for relief could 
not, in the exercise of due diligence, have discovered 
such evidence within the period prescribed for mov¬ 
ing for a new trial.27 The fact that the moving 
party had believed, and with reason, that the evi¬ 
dence had been destroyed may be sufficient excuse 
for not making a diligent search.28 On the other 
hand, where at the time of the trial a reasonably 
diligent search would have disclosed the existence 
of the evidence, the courts will generally deny 
relief.^^ 

Generally the courts will grant relief from a judg¬ 
ment on the ground of newly discovered evidence 


17. Pailure to read all testimony of 
witness to jury 

XJ.S.—Daniels v. Goldberg, D.C.N.Y., 
8 F.R.D. 680, affirmed, C.A., 173 P. 
2d 911. 

18. U.S.—^Bowser v. Publicker Indus¬ 
tries, D.C,Pa., 101 F.Supp. 386, af¬ 
firmed, C.A., 192 F.2d 933. 

19. U.S.—Schuyler v. United Air 
Lines, D.C.Pa., 94 F.Supp. 472, af¬ 
firmed, C.A., 188 F.2d 968. 

20. U.S.—U. S. V. 72.71 Acres of 
Land, More or Less, Situate in 
Montgomery County, Md., D.CMd., 
23 F.R.D. 635. 

21. U.S.^—^Di Silvestro v. U. S. Veter¬ 
ans' Administration, D.C.N.T., 9 F. 
R.D. 435. 

D.C.—^Petition of Boeing Airplane 
Co., D.C., 23 F.R.D. 264. 

22 - U.S.—Serio v. Badger Mut. Ins. 
Co., C.A.M 1 SS., 266 F.2d 418. 

23. U.S.—Harrington v. Denny, D.C. 
Mo., 3 F.Supp. 584. 


24. U.S.—Harrington v. Denny, su¬ 
pra. 

25. U.S.— Wm. Goldman Theatres v. 
Loew's, Inc., C.C.A.Pa., 163 F.2d 
241. 

26. U.S.—Schuyler v. United Air 
Lines, D.C.Pa., 94 F.Supp. 472, af¬ 
firmed, C.A., 188 F.2d 968. 

D.C.—^Petition of Boeing Airplane Co., 
D.C., 23 P.R.D. 264. 

27. U.S.—Wm. Goldman Theatres v. 
Loew’s, Inc., C.C.A.Pa., 163 F.2d 
241. 

U. S. V. 72.71 Acres of Land, 
More or Less, Situate in Montgom¬ 
ery County, Md., D.C.Md., 23 F.R.D. 
635—Petition of Pui Lan Yee, D.C. 
Cal., 20 F.R.D. 399. 

ISTewly discovered evidence of Iraud 
On motion to reopen judgment on 
ground of newly discovered evidence 
of fraud, court must he satisfied that 
moving party now has substantial 
evidence of fraud, and that such evi¬ 
dence was not obtainable by due dil¬ 
igence in time to present it either in 
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original proceedings or in subseauent 
petition which had been filed. 

U.S.—Nichols V. Alker, C.A.2, 235 F. 
2d 246. 

28. Evidence believed destroyed in 
fire 

Where insured was denied recovery 
on policy of fire Insurance because 
record books could not be produced, 
and he believed and was entitled to 
believe that books had been burned in 
fire which consumed insured build¬ 
ing, subsecLuently when books were 
discovered relief would be granted on 
grounds of newly discovered evi¬ 
dence, and failure to search for books 
at time of trial was not act of impru¬ 
dent person since prudent person be¬ 
lieving books had been destroyed 
would not have been expected to 
make search for them. 

U.S.—Serio v. Badger Mut. Ins, Co., 
C.A.Miss., 266 F.2d 418. 

29. U.S.—Greenspahn v. Joseph E. 
Seagram & Sons, CA..N.T., 186 F.2d 
616. 
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only if that evidence is competent, relevant,^® ma¬ 
terial,and of a substantial character,32 and only 
if it probably would have produced a different re¬ 
sult if it had been introduced at the trial.That is, 
the evidence must be favorable to movant.^^ Re¬ 
lief may be denied because the newly discovered evi¬ 
dence is merely cumulative of evidence which was 
produced at the trial,^^ or because the newly dis¬ 
covered evidence relates only to a collateral issue.^® 

A motion for relief from a judgment because of 
newly discovered evidence does not enable the mov¬ 
ing party to have the case reheard on new theories,^"^ 
and does not enable the moving party to enlarge the 
cause of action to introduce new theories of re¬ 
covery which have not previously been asserted.^^ 

Prior to the 1948 amendment of Rule 60 (b) which 
abolished bills of review, the courts did not favor 
the granting of such bills because of newly dis¬ 
covered evidence,and the power to allow them 
would be exercised cautiously and sparingly, and 


only under circumstances which demonstrated the 
bill to be indispensable to the merits and justice of 
the cause.^o 

In a condemnation proceeding prior to the date 
when the Federal Rules of Civil Procedure were 
applicable to proceedings for the condemnation of 
property under the power of eminent domain, it was 
held that it was improper to set aside a judgment 
of condemnation merely because the government be¬ 
lieved it to be expedient that further testimony be 
introduced.^! 

§ 1245. - Fraud, Perjury, Misrepresenta¬ 

tion, or Other Misconduct 

A federal court may grant relief from a Judgment 
which has been procured by a fraud perpetrated on the 
court. 

It is a salutary rule of general application that 
a federal court may and should set aside a judg¬ 
ment that has been procured by fraud, misrepre¬ 
sentation, or other misconduct, ^2 and relief from 


30. U.S.—^Federal Deposit Ins. Corp. 
V. Aiker, C.C.A.3, 163 F.2d 123, cer¬ 
tiorari denied, C.C.A., 164 F.2d 469, 
certiorari denied 68 S.Ct. 1337, 334 
US. 827, 92 L.Ed. 1755, rehearing 
denied 68 S.Ct. 1527, 334 U.S. 862, 
92 L.Ed. 1782, rehearing denied 68 
S.Ct. 242, 335 U.S. 894, 93 L.Ed. 
431, and rehearing denied, C.C.A., 
169 F.2d 336—Irvin v. Buick Motor 
Co., C.C.A.MO., 88 F.2d 947, certio¬ 
rari denied 57 S.Ct. 932, 301 U.S. 
702, 81 L.Ed. 1357, rehearing denied 
68 S.Ct. 6, 302 U.S. 773, 82 L.Ed. 
599. 

Pioneer Paper Stock Co. v. Mil¬ 
ler Transport Co., D.C.N.J., 109 F. 
Supp. 602—Harrington v. Denny, D. 
C.Mo., 3 F.Supp. 584. 

31. U.S.—Harrington v. Denny, su¬ 
pra. 

U. S. V. 72.71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md., D.C.Md., 23 F.R.D. 
635. 

32. U.S.—^Wm. Goldman Theatres v. 
Loew's, Inc., C.C.A.Pa., 163 F.2d 
241. 

33. U.S.—Fulenwider v. Wheeler, C. 
A.Fla., 262 F.2d 97—Union Bleach- 
ery v. U. S., C.A.S C., 176 F.2d 517, 
certiorari denied 70 S.Ct. 998, 339 
U.S. 964, 94 L.Ed. 1373—Wm. Gold¬ 
man Theatres v. Loew’s, Inc., C.C. 
A.Pa., 163 F.2d 241—Irvin v. Buick 
Motor Co., C.C.A.MO., 88 F.2d 947, 
certiorari denied 57 S.Ct. 932, 301 
U.S. 702, 81 L.Ed. 1357, rehearing 
denied 68 S.Ct. 6, 302 U.S. 773, 82 
L.Ed. 599. 

Pioneer Paper Stock Co. v. Miller 
Transport Co., D.C.H.J., 109 F.Supp. 
602—Hawn v. Pope & Talbot, D.C. 
Pa., 100 F.Supp. 338, affirmed in' 


part and reversed in part on other 
grounds, C.A., 198 F.2d 800, af¬ 
firmed 74 S.Ct. 202, 346 U.S. 406, 
98 L.Ed. 143—Harrington v. Denny, 
D.C.Mo., 3 F.Supp. 684. 

Cox V. Trans World Airlines, Inc., 
D.C.Mo., 20 P.R.D. 298. 

34. US.—U. S V. 72.71 Acres of 
Land, More or Less, Situate in 
Montgomery County, Md., D.C.Md., 
23 F.R.D. 635. 

35. U.S.—Pioneer Paper Stock Co. 
V. Miller Transport Co., D.C.N.J., 
109 F.Supp. 502—Speed v. Trans- 
america Corp., D.C.Del., 100 F.Supp. 
463—Harrington v. Denny, D.C.Mo., 
3 F.Supp. 584. 

U. S. V. 72 71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md., D.C.Md,, 23 F.R.D. 635 
—Cox V. Trans World Airlines, 
Inc., D.C.Mo., 20 F,R.D. 298. 

36. U.S,—Cox V. Trans World Air¬ 
lines, Inc., supra. 

37. D.C.—^Waterman v. Railway Ex¬ 
press Agency, Mun.App,, 31 A.2d 
667. 

38. D.C.—Waterman v. Railway Ex¬ 
press Agency, supra. 

39. U.S.—^Wm. Goldman Theatres v. 
Loew’s, Inc., C.C.A.Pa., 163 F.2d 
241. 

40. U.S.—^Wm. Goldman Theatres v. 
Loew's, Inc., supra. 

41. U.S.—Clair v. U. S., C.C.A.Or., 
146 F.2d 617—^E. C. Shevlin Co. v. 
U. S., C.C.A.Or., 146 F.2d 616, fol¬ 
lowed in U. S. V. Certified Securi¬ 
ties, 161 F.2d 188. 

42. U.S.—U. S. V. Schine, C.A.N.T., 
260 F.2d 552, certiorari denied 
Schine v. U. S., 79 S.Ct. 318, 358 U. 
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S. 934, 3 L.Ed.2d 306—Cuthill v. 
Ortman-Miller Mach. Co., C A.Ind., 
216 F.2d 336—Perkins v. Southern 
Coal Corp, C.A.W.Va., 190 P.2d 692 
—Saenz v. Kenedy, CA.Tex, 178 
F.2d 417—Owens v. United States, 

C. A.Okl., 177 F.2d 692, certiorari 
denied 70 S.Ct. 567, 339 U.S. 916, 
94 LEd. 1341. 

Rogers v. Hill, D.C.N.Y., 34 F. 
Supp. 358. 

D.C.—^Dausuel v. Dausuel, 195 P.2d 
774, 90 U.S.APP.D.C. 275. 

Long established rule 
U.S.—^Hazel-Atlas Glass Co. v. Hart- 
ford-Empire Co., Pa., 64 S Ct. 997, 
322 U.S. 238, 88 L.Ed. 1250, rehear¬ 
ing denied 64 S.Ct. 1281, 322 U.S. 
772, 88 L.Ed. 1596. 

Fraud or duress 

U.S.—U. S. V. Arens, D.C.N.T., 7 F.R. 

D. 480. 

Fraud and circumvention 

U.S.—^Assmann v. Fleming, C.C. A. 
Neb., 159 P.2d 332—Oliver v. City 
of Shattuck ex rel. Versluis, C.C.A. 
Okl., 157 F.2d 150. 

Fraud or connivance 

U.S.—^Parker v. Checker Taxi Co., 
C.A.I11., 238 F.2d 241, certiorari 
denied 77 S.Ct. 681, 363 U.S. 922, 1 
L.Ed.2d 719. 

Bribery 

U.S.—^American Ins. Co. v. Lucas, D. 
C.Mo., 38 F.Supp. 896, new trial 
denied 38 F.Supp. 926, appeals dis¬ 
missed 62 S.Ct. 107, 314 U.S. 575, 
86 L.Ed. 466, and affirmed, C.C.A., 
American Ins. Co. v. Scheufler, 129 
F.2d 143, certiorari denied 63 S.Ct. 
257, 317 US. 687, 87 L.Ed. 551, re¬ 
hearing denied 63 S.Ct. 433, 317 U. 
S. 712, 87 L.Ed. 667. 
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a judg-ment will g-enerally be awarded where the 
judgment was procured as the result of a calculated 
and premeditated conspiracy to defraud the court.'^^ 
While Rule 60 (b) (3) of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., authorizes the courts 
to grant relief from a judgment or order obtained 
by fraud, misrepresentation, or other misconduct of 
an adverse party,the right and power to grant 
such relief are inherent in a federal court,^^ al¬ 
though this provision of Rule 60 (b) which became 
effective by the 1948 amendment of the Federal 
Rules of Civil Procedure, and which is regarded 
as remedial and to be construed liberally,^® serves 
to strengthen the inherent right and power of the 
federal courtsA'^ The principles which govern the 
right and power of courts generally to vacate or 
set aside or otherwise afford relief from a judg¬ 
ment because of fraud are treated in Judgments 
§ 372. 

It is frequently stated as a doctrine or rule of law 
that fraud which is extrinsic, extraneous, or col¬ 
lateral to the issues in the action in which a judg¬ 
ment was rendered is generally sufficient to author¬ 
ize relief from that judgment,^8 and that fraud is 


extrinsic, extraneous, or collateral to the issues of 
the action in which the judgment was rendered when 
it operated on matters pertaining, not to the judg¬ 
ment itself, but to the manner in which the judg¬ 
ment was procured.^^ The doctrine is further stated 
that judgments generally will not be set aside solely 
for intrinsic fraud,that is, fraud in the matter 
on which the judgment was rendered,®^ and that 
fraud, which was in issue in the litigation concluded 
by the judgment, usually cannot be made the basis 
of an attack on the judgment.Where the judg¬ 
ment was founded on a fraudulent instrument, or 
the fraudulent acts pertain to an issue involved 
in the original action and litigated therein, the fraud 
is regarded as intrinsic.^^ 

In the application of this principle or doctrine, the 
courts have sought to distinguish between extrinsic 
and intrinsic fraud,although the line of distinc¬ 
tion is sometimes indistinct and difficult to draw.^^ 
Rule 60 (b) (3) provides that relief from a judg¬ 
ment may be granted because of fraud, whether 
heretofore denominated intrinsic or extrinsic, and a 
consideration of the nice distinctions made between 
extrinsic and intrinsic fraud is not always necessary 


2To fraud or deceptiou practiced on 
petitioner or court 

U.S.—^Deauville Associates v. Mur¬ 
rell, C.A.Fla„ 197 F.2d 91—-Hadden 
V. Rumsey Products, C.A.N.T., 196 
F.2d 92. 

U. S. V. 72.71 Acres of Land, More 
or Less, Situate in Montgomery 
County, Md.. D.C.Md,, 23 P.R.D. 
635. 

43 . U.S.—Jungersen v. Axel Bros., 
Inc., D.C.N.Y., 121 F.Supp. 712, af¬ 
firmed, C.A., 217 F.2d 646, certio¬ 
rari denied 75 S.Ct. 784, 349 U.S. 
940, 99 L.Ed. 1267, rehearing de¬ 
nied 76 S.Ct, 99, 350 U.S. 868, 100 
L.Ed. 769. 

44 . U.S.—Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal„ 246 P.2d 
846—Parker v. Checker Taxi Co., 
C.A.I11., 238 P.2d 241, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 L. 
Ed.2d 719—Cuthill v. Ortman-Mil- 
ler Machine Co„ C-A.Ind., 216 F.2d 
336. 

45 . U.S.—Parker v. Checker Taxi 
Co., C.A.IIL, 238 P.2d 241, certiorari 
denied 77 S.Ct. 681, 353 U.S. 922, 1 
L.Ed.2d 719—Cuthill v. Ortman- 
Miller Machine Co., C.A.Ind., 216 
P.2d 336. 

46 . U.S.—'Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d 
846. 

47 . U.S.—^Parker v. Checker Taxi 
Co., C.A.I11., 238 F.2d 241, certio¬ 
rari denied 77 S.Ct. 681, 353 U.S. 
922, 1 L.Ed,2d 719. 


48. U.S.—U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Independence Lead Mines Co. v. 
Kingsbury, C.A.Idaho, 175 P.2d 983, 
certiorari denied 70 S.Ct. 249, 338 
i U.S. 900, 94 L.Ed. 554—Chisholm 
V, House, C.C.AOkl, 160 F.2d 632— 
Bradburn v. McIntosh, C.C.A.OkL, 
159 F 2d 925—Josserand v. Taylor, 
159 F.2d 249, 34 C.C.P.A.(Patents) 
824—Brady v. Beams, C.C.A.Okl, 
132 P.2d 985, certiorari denied 63 

S.Ct. 1032, 319 U.S. 747, 87 L.Ed. 
1702, rehearing denied 63 S.Ct. 1315, 
319 U.S. 784, 87 L.Ed. 1727—Ray¬ 
mond V. Wickersham, 129 F.2d 622, 
29 C.C.P.A.(Patents) 1166—Fiske v. 
Buder, C.C.A.Mo., 125 F.2d 841. 
Fraud causing wrong judgment 
“Relief will be granted only upon 
fraud extrinsic to the matters tried 
and determined by the other court 
and which caused the court to render 
a wrong judgment, such as the suc¬ 
cessful party through fraud or de¬ 
ception preventing the unsuccessful 
from presenting his case, or from at¬ 
tending the trial, or where his attor¬ 
ney was induced to betray his cli¬ 
ent’s interest, or other chicanery of 
that kind.” 

U.S.—Johnson v. First National Bank 
in Wichita, Kansas, C.A.Kan., 223 
P.2d 31, 35—^Moffett v. Robbins, C. 
C.A.Kan., 81 P.2d 431, 435. 

49. U.S.—Chisholm v. House, C.C. 
A.OkL, 160 F.2d 632—Bradburn v. 
McIntosh, C.C.A.OkL, 159 F.2d 925. 

50. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61. 26 L.Ed. 93. 
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Brady v. Beams, C C.A.Okl., 132 
P.2d 985, certiorari denied 63 S.Ct. 
1315, 319 U.S. 784, 87 L.Ed. 1727— 
Fiske V. Buder, C.C.A.Mo., 125 F.2d 
841. 

Jungersen v. Axel Bros., Inc., B. 
C.N.Y., 121 F.Supp. 712, affirmed, C. 
A., 217 F.2d 646, certiorari denied 
75 S.Ct. 784, 349 U.S. 940, 99 L.Ed. 
1267, rehearing denied 76 S.Ct. 99, 
350 U.S. 868, 100 L.Ed. 769. 

51. U.S.—Josserand v. Taylor, 159 
F.2d 249, 34 C.C.P.A.(Patents) 824. 

; 52. U.S.—Independence Lead Mines 
Co. V. Kingsbury, CA.Idaho, 175 F. 
2d 983, certiorari denied 70 S.Ct. 
249, 338 U.S. 900, 94 L.Ed. 554— 
Raymond v. Wickersham, 129 F.2d 
522, 29 C.C.P.A. (Patents) 1166— 

T. J. Moss Tie Co. v. Wabash Ry. 
Co., aC.A.Ill., 71 F.2d 107, certio¬ 
rari denied American Surety Co. of 
New York v. Conroy, 55 S.Ct. 90, 
293 U.S. 678, 79 L.Ed. 675. 

53. U.S.—Chisholm v. House, C.C.A. 
Okl., 160 F.2d 632—Bradburn v. 
McIntosh, C.C.A.Okl., 159 P.2d 925 
—Brady v. Beams, C.C.A.Okl., 132 
F.2d 985, certiorari denied 63 S.Ct. 
1315, 319 U.S. 784, 87 L.Ed. 1727. 

54. U.S.—Bradburn v. McIntosh, C. 
C.A.Okl., 159 F.2d 925. 

55. Dialectic niceties have some¬ 
times been used in an effort to blue¬ 
print line, and tenuous differences 
have occasionally been sketched. 

U.S.—Brady v. Beams, C.C.A.OkL, 132 

F.2d 986, certiorari denied 63 S.Ct. 
1315, 319 U.S. 784, 87 L.Ed. 1727. 
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in determining whether relief will be granted.^^ To 
justify setting aside a judgment for fraud, whether 
extrinsic or intrinsic, it merely must appear that the 
fraud charged actually prevented the party com¬ 
plaining from making a full and fair defense.^'^ 

Because of a reluctance to alter final judgments, 
the power to set aside a judgment obtained by fraud 
will usually be exercised only when the fraud is 
manifestly unconscionable,^^ ^^t it is generally suf¬ 
ficient if it was such as prevented the unsuccessful 
party from presenting fully the merits of his case or 
defense,59 that is, if it prevented a real contest in 
the trial or hearing of the case.^o The fraud may 
be sufficient to justify relief if it kept the adverse 
party in ignorance of the suit or proceeding,^! or 
wrongfully prevented the adverse party or his ma¬ 
terial witnesses from attending the trial, or pre¬ 
vented the adverse party from presenting an avail¬ 
able defense.^3 Relief may be granted for fraud 
which consisted of tampering with the jury,^4 or of 
making a false promise of compromise,^^ or of an 
agreement or understanding between the parties 
that lulled the losing party into a state of security 
and inactivity;and where an attorney fraudu¬ 


lently or without authority assumes to represent a 
party and connives at his defeat,6'^ or is induced to 
professional delinquency or infidelity in connection 
with the case,68 relief from the resulting judgment 
may be granted. The fact that the prevailing party 
withheld evidence which would have overthrown his 
case may not be sufficient to constitute fraud which 
will warrant relief.69 

In order to obtain relief from a judgment because 
of fraud it is generally necessary that the fraud was 
practiced or connived at by the successful party.*^^ 
A party seeking to set aside a judgment because 
of fraud must show that a meritorious claim or de¬ 
fense exists.*^! 

When a fraudulently secured judgment is vacated 
or set aside, a settlement and accounting which were 
a part of the judgment collapse with the judgment, 
and a party who has made payments required by 
the judgment may be entitled to recover payments so 

made.'^S 

Perjury. The decisions in the federal courts are 
not in accord as to whether relief will be granted 
from a judgment which rests on perjury, false 


56. U.S.—Toledo Scale Co. v. Com¬ 
puting Scale Co., Ill., 43 S.Ct. 458, 
261 U.S. 399, 67 L Ed. 719. 

57. U.S.—Toledo Scale Co. v. Com¬ 
puting Scale Co., supra. 

Rubens v. Ellis, C.A.Tex., 202 
F.2d 415. 

58. U.S.—Owens v. U. S., C.A.Okl., 
177 F.2d 692, certiorari denied 70 
S.Ct. 567, 339 U.S. 916, 94 L.Ed. 
1341. 

59. U.S.—^U- S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 F.2d 336—Inde¬ 
pendence Lead Mines Co. v. Kings¬ 
bury, C.A.Idaho, 175 F.2d 983, cer¬ 
tiorari denied 70 S.Ct. 249, 338 U.S. 
900, 94 L.Ed. 554—^Assmann v. 

Fleming, C.C.A.Neb., 159 F.2d 332 
—Brady v. Beams, C.C.A.Okl., 132 
F.2d 985, certiorari denied 63 S.Ct. 
1315, 319 U.S. 784, 87 L.Ed. 1727— 
Raymond v. Wicker sham, 129 F. 
2d 522, 29 C.C.P.A.(Patents) 1166. 

60. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 F.2d 336. 

61. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 F.2d 336. 

62. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 P.2d 336—Brady 
V. Beams, C.C.A.Okl., 132 P.2d 985, 


certiorari denied 63 S.Ct. 1315, 319 
US. 784, 87 LEd. 1727. 

Illness of defendant which prevent¬ 
ed attendance at trial was not 
grounds for relief under provision 
authorizing relief for fraud. 

U.S,—U. S. V. Young, D.C.Ill., 17 F. 
R.D. 91. 

63. U.S.—Hadden v. Rumsey Prod¬ 
ucts, D.CN.T., 96 F.Supp. 988, re¬ 
versed on other grounds, C.A., 196 
F2d 92. 

Inducing adverse party to withdraw 
defense 

U.S.—Bradburn v. McIntosh, C.C.A, 
Okl., 159 P.2d 925. 

64. U.S.—Platt V. Threadgill, C.C. 
Va., 80 F. 192. 

65. U.S.—^U. S. V, Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.AInd., 216 F.2d 336. 

66. Iiong recognized as ground for 
relief 

“One of the long recognized 
grounds for relief from a judgment, 
is an agreement or understanding be¬ 
tween the parties, which if observed 
would have obviated the judgment, 
especially if the agreement operated 
to lull the judgment debtor into se¬ 
curity and inactivity in order that 
some unconscientious advantage 
could be taken of him.” 

U.S.—Oliver v. City of Shattuck ex 
rel. Versluis, C.C.A.Okl., 157 F.2d 
150, 153. 

67. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 26 L.Ed. 93. 
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Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 P.2d 336. 

68. U.S.—^U. S. V. Throckmorton, 
Cal., 98 U.S. 61, 25 L.Ed. 93. 

Cuthill V. Ortman-Miller Mach. 
Co., C.A.Ind., 216 P.2d 336—Brady 
V. Beams, C.C.A.Okl., 132 F.2d 985, 
certiorari denied 63 S.Ct. 1315, 319 
U.S. 784, 87 L.Ed. 1727. 

69. U.S.—Raymond v. Wickersham, 
129 F2d 522, 29 C.C.P.A. (Patents) 
1166. 

70. U.S.—Independence Lead Mines 
Co. V. Kingsbury, C.A.Idaho, 175 F. 
2d 983, certiorari denied 70 S.Ct. 
249, 338 U.S. 900, 94 L.Ed. 554— 
Raymond v. Wickersham, 129 F.2d 
522, 29 C.C.P,A. (Patents) 1166. 

Praud practiced by moving party 
Where defendant sought to set 
aside judgment because of fraud, and 
moving papers disclosed that fraud, 
if any was fraud in which defendant 
was principal, if not sole, partici¬ 
pant, it was not such fraud as would 
authorize relief. 

U.S.—Menashe v. Sutton, D.C.N.Y., 
90 F.Supp. 531. 

71. U.S.—^Assmann v. Fleming, C.C. 
A.Keb., 159 F.2d 332. 

Bratnober v. Illinois Farm Sup¬ 
ply Co., D.C.Mlnn.. 169 F.Supp. 85. 

72. U.S.—Hartford-Empire Co. v. 
Shawkee Mfg. Co., C.C.A.Pa., 163 
F.2d 474. 

73. U.S.—Hartford-Empire Co. v. 
Shawkee Mfg. Co., supra. 
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swearing, or false evidence.'^^ Under the so-called 
harsh rulers of United States v. Throckmorton, 98 
U.S. 61, 25 L.Ed. 93, the fraud that exists when a 
judgment has been procured by the perjury or false 
swearing of a party or his witness is regarded as 
intrinsic, and, as such, not ground for granting re¬ 
lief from the judgment.*^® Thus a judgment which 
rests on perjured testimony may not, for that reason, 
be vacated or set aside.'^'^ Under what is called the 
more salutary doctrine'^® stated in Marshall v. 
Holmes, 12 S,Ct. 62, 141 U.S. 589, 35 L.Ed. 870, 
j)erjury is regarded as collateral fraud, and, as such, 
ground for relief from the judgment that was so 
procured,'^9 ^nd a judgment which rests on the 
perjured testimony of a party may be vacated or 
set aside,*80 a judgment may be vacated or set aside 
when it was the result of perjurious testimony 
suborned by a party to the litigation, and when by 
this means a fraud was perpetrated on the court.^^ 

Collusion and duress. Relief may be granted from 
a judgment which has been entered against the mov¬ 
ing party under conditions which constitute durcss.^2 
Relief may also be granted against a judgment 
which has been obtained against an innocent party 
by fraudulent collusion,^^ and in this connection 
collusion exists where a party to an action or some¬ 


one acting on his behalf induces a fiduciary to neg¬ 
lect or to act contrary to the interests of the bene¬ 
ficiary.^^ 

§ 1246. - Judgment Void, Satisfied, or In¬ 

equitable 

ft Is grounds for awarding relief from a Judgment 
that the judgment is void, and relief may be awarded 
because of some subsequently occurring event that makes 
it inequitable that a judgment should be enforced. 

Rule 60 (b) (4) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., authorizes the granting of 
relief from a judgment when the judgment is void. 
The mandate the rule imposes on the court to re¬ 
lieve a party from a judgment “for the reason the 
judgment is void'^ is broad and unqualified and 
contains no restrictions with respect to any of the 
reasons that may be shown to render the judgment 
void,s^ and the Rule covers a judgment that is void 
for any reason,including lack of service.^'^ This 
provision, however, applies only to void judg¬ 
ments,and decrees which are not void judgments 
are not subject to vacation under this provision of 
the Rule.S9 The provision does not require the 
vacation of a judgment which is merely erroneous 
and is not void. A judgment which is entered in a 


74. U.S.—Publicker v. Shallcross, C, 
CA.Pa., 106 F.2d 949, 126 A.L.R 
386, certiorari denied 60 S.Ct. 370, 
SOS U.S. 624, 84 L.Ed. 621. 

American Bakeries Co. v. Vining, 
IXC.Fla., 13 F.Supp. 323. 

75. U.S.—Publicker v. Shallcross, C. 
C.A.Pa., 106 F.2d 949, 126 A.L.R. 
386, certiorari denied 60 S.Ct, 379, 
308 U.S. 624, 84 L.Ed. 521. 

76. U.S.—Chisholm v. House, C.C.A. 
Okl., 160 F.2d 632—Bradburn v. Mc¬ 
Intosh, C.C.A.Okl., 159 F.2d 925— 
Brady v. Beams, C.C.A.Okl, 132 F. 
2d 985, certiorari denied 63 S Ct. 
1315, 319 U.S. 784, 87 L.Ed. 1727— 
.,®tna Casualty & Surety Co. v. Ab¬ 
bott, C.C.A.Md., 130 F.2d 40—Angle 
V. Shinholt, C.O.A.Tex., 90 F.2d 294, 
certiorari denied 58 S.Ct. 40, 302 
U.S. 719, 82 L.Ed. 565. 

apalse Instnunent or perjured testi¬ 
mony not enough 

"The submission of perjured tes¬ 
timony or a fraudulent instrument on 
which the judgment rests is not 
enough, because a matter of that kind 
is necessarily intrinsic the proceed¬ 
ings.” 

U.S.—^Johnson v. First National Bank 
in Wichita, Kansas, C.A.Kan., 223 
F.2d 31, 35—^Moffett v. Robbins, C. 
C.A.Kan., 81 F.2d 431, 435. 

77. U.S.—^Raymond v. Wickersham, 
129 F.2d 622, 29 C.C.P.A. (Patents) 
1166. 

78- U.S.—Publicker v. Shallcross, C. J 


I C.A.Pa., 106 F.2d 949, 126 A.L.R. 
' 386, certiorari denied 60 S.Ct. 379, 

308 U.S. 624, 84 L.Ed. 521. 

79. U.S.—^Publicker v. Shallcross, 
supra. 

80. D.C,—^Dausuel v. Dausuel, 195 
F.2d 774, 90 U.S.App.D.C. 275. 

81. U.S.—Jungersen v. Axel Bros., 
Inc., D.C.N.T., 121 F.Supp. 712, af¬ 
firmed, C.A., 217 F.2d 646, certiorari 
denied 75 S.Ct. 784, 349 U.S. 940, 99 
L.Ed, 1267, rehearing denied 76 S. 
Ct. 99, 350 U.S. 868, 100 L.Ed. 769. 

82. U.S,—G-rifiith v. Bank of New 
York, C.C.A.N.Y., 147 F.2d 899, 160 
A.L.R. 1340, certiorari denied Bank 
of New York v. Griffith, 65 S.Ct. 
1414, 325 U.S. 874, 89 L.Ed. 1992. 

Threat to use legal process 

Mere fact that a party was dispos¬ 
ed to exact his pound of flesh by 
bringing to bear such coercion as le¬ 
gal processes were designed to ac¬ 
complish would not necessarily be 
grounds for relief from the judgment, 
lacking a showing that there was no 
immediate relief from effect of such 
processes. 

U S.—The Barge B & B No. 6, D.C.N. 
Y., 70 F.Supp. 578, affirmed, C.C.A., 
Ira Busby & Sons v. W. E. Hedger 
Transp. Co., 167 F.2d 9, certiorari 
denied 69 S.Ct. 36, 336 U.S. 816, 93 
L.Ed. 371. 

83. U.S.—Sanford v. White, C.C.N.T., 
132 F. 531—Young v. Sigler, C.C. 
Iowa, 48 P. 182. 
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84. Necessity for co-operative activ¬ 
ity 

"This may be accomplished by a 
money payment or promise of future 
benefits to the fiduciary, or by caus¬ 
ing him to act out of friendship or by 
persuasion. Mere knowledge that the 
fiduciary is neglecting the interests 
of the beneficiary does not constitute 
collusion; there must be some co¬ 
operation or activity in causing him 
to act wrongfully.” 

U.S.—Independence Lead Mines Co. v. 
Kingsbury, C.A.Idaho, 176 F.2d 983. 
988, certiorari denied 70 S.Ct. 249, 
338 U.S. 900, 94 L.Ed. 554. 

85. U.S.—^Hicklin v. Edwards, C.A. 
Mo., 226 F.2d 410, 413. 

86. U.S.—^Hicklin v. Edwards, supra. 

87. No exception to Tbe engrafted on 
ILule 

"There is no room to graft an ex¬ 
ception to the effect that if the rea¬ 
son for the invalidity of the judg¬ 
ment IS a lack of service, the court 
is not bound by the mandate of the 
rule.” 

U.S.—^Hicklin v. Edwards, supra. 

88. U.S.—^American Nat. Bank & 
Trust Co. of Chicago v. Taussig, C. 
A.Ill., 255 F.2d 765, certiorari de¬ 
nied 79 S.Ct. 125, 358 U.S. 883, 3 L. 
Ed.2d 112. 

89. U.S.—^American Nat. Bank & 
Trust Co. of Chicago v. Taussig, su¬ 
pra. 
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case and which, by subsequent decisions, is proved 
to be erroneous, is not void, and since it is not void, 
it is not under the provisions of Rule 60 (b) (4), 
subject to vacation. 

Prior to the adoption of the Federal Rules of Civil 
Procedure, the principle was recognized that relief 
from a judgment would not be afforded merely be¬ 
cause the judgment was void,91 but relief could be 
obtained from a void judgment if it would be un¬ 
conscionable to enforce it.92 

The provision of Rule 60 (b) (4) that on motion 
and on such terms as are just the court may relieve 
a party from a final judgment or order for the 
reason that the judgment is void, is not intended as, 
and is not a substitute for, a direct appeal from an 
erroneous judgment, 93 and was not designed to 
circumvent the policy evidenced by the Rule limit¬ 
ing the time for an appeal.94 

Rule 60 (b) (5) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., authorizes relief from a 
judgment where the judgment has been satisfied, re¬ 
leased, or discharged, or where a prior judgment on 
which it is based has been reversed or otherwise 
vacated, or where it is no longer equitable that 
the judgment should have prospective application. 
It has been said that the power which is reposed 
in the courts under this provision of the Rule should 
be very cautiously invoked, and only in unusual and 
exceptional circumstances,95 and relief may be 
granted only where a judgment has been entered 
which at that time was valid and equitable, but is 
rendered prospectively inequitable by subsequent 


events. 9 6 

When a party moves for relief from a judgment 
claiming that there is evidence available which 
did not exist at the time of the trial, but has since 
come into existence, there is a difference of opinion 
whether such evidence is properly considered newly 
discovered evidence, as stated supra § 1244, but the 
discovery of such evidence may be sufficient to 
authorize relief under Rule 60 (b) (S) as a super¬ 
vening event occurring after the judgment was ren- 
dered.97 It has been held that Rule 60 (b) (5) does 
not authorize relief from a judgment on the ground 
that the law applied by the court in making its 
adjudication has been subsequently overruled or de¬ 
clared erroneous in another and unrelated proceed¬ 
ing, 9 8 and relief may not be granted on the ground 
that the judgment is based on a judgment which 
has been reversed or otherwise vacated,99 and the 
case is not one where it is no longer equitable that 
the judgment should have prospective application.^ 

§ 1247. - Exceptional Circumstances 

Where the circumstances are extraordinary a court 
may grant relief from a judgment or order if such a 
course is appropriate to accomplish Justice. 

Rule 60 (b) (6) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., authorizes the granting of 
relief from final judgments for “any other reason 
justifying relief from the operation of the judg¬ 
ment,” and to obtain relief under this provision 
the moving party must convince the court that a 
valid reason exists which justifies awarding relief 
from the judgment that has been entered.^ This is 


90. IT.S.—^Metropolitan Opera Ass’n 
V, Metropolitan Opera Ass’n of Chi¬ 
cago, D.C.Ill., 86 F.Supp. 526. 

U.S.—Title V. U. S., C.A.Cal., 263 F.2d 
28—^Elgin Nat. Watch Co. v. Bar¬ 
rett, C.A.Miss., 213 F.2d 776. 

91, Cause of Judgment being void 
"The judgment may be void be¬ 
cause, for instance, he, against whom 
it was rendered, never was notified of 
the proceeding and had no knowledge 
of it. He never had his day in court. 
It would be unconscionable to enforce 
such a judgment, not because it is 
void merely, but because the defend¬ 
ant never was heard and never had 
opportunity to be heard. If, however, 
he was duly served with summons 
and was given full opportunity to de¬ 
fend and then judgment was entered 
against him, I do not think a court of 
equity will hear his complaint that 
the judgment is void because, let us 
say, it was entered on Sunday, espe¬ 
cially if that was done with his ac¬ 
quiescence and without any objection 
on his part.” 


IT.S.—Harrington v. Denny, D.C.Mo., 
3 F.Supp. 584, 588. 

92. U.S.—Harrington v. Denny, su¬ 
pra. 

93. U S —American Nat. Bank & 
Trust Co. of Chicago v. Taussig, C. 
A.Ill., 255 F.2d 765, certiorari de¬ 
nied 79 S.Ct. 125, 358 U.S. 883, 3 L. 
Ed.2d 112. 

94. U.S.—^American Nat. Bank & 
Trust Co, of Chicago v, Taussig, su¬ 
pra. 

95. D.C.—Petition of Boeing Air¬ 
plane Co., D.C., 23 F.II.D. 264. 

96. U.S.—^Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 P.2d 113. 

97. D.C.—^Petition of Boeing Air¬ 
plane Co., D.C., 23 P.R.D. 264. 

98. U.S.—^Doucke v. U. S., D.C.N.T., 
21 F.R.D. 305. 

99. U.S.—Loucke v. U. S., supra. 
Decision not referring to other decl- 

slons 

Where district court of sixth cir- 
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cult held that a foster sister was not 
a permissible beneficiary of national 
service life policy, and decision was 
not appealed, and decision did not re¬ 
fer to either of two decisions then 
existing, one by court of appeals for 
third circuit holding that adopted 
brother or sister was a permissible 
I beneficiary, and the other by court of 
i appeals for eighth circuit holding 
that adopted brother was not a per¬ 
missible beneficiary, and subsequent¬ 
ly supreme court reversed the deci¬ 
sion of the court of appeals for 
eighth circuit, and thereafter motion 
was made in district court of third 
circuit to set aside the judgment un¬ 
der provisions of Rule 60 (b) (5), it 
was held that the judgment was not 
one based on a judgment that had 
been reversed or otherwise overruled. 
U.S.—Berry hill v. U. S., C.A.Tenm, 
199 F.2d 217. 

1. U.S.—^Berryhill v. U. S., supra. 

2. U.S.—Oreenspahn v. Joseph E, 
Seagram <& Sons, CA.N.Y., 186 F,2d 
616. 
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a provision for extraordinary relief,® to be grant¬ 
ed on proof of exceptional circumstances,^ and only 
in cases where the circumstances are extraordinary,^ 
and in which the granting of the relief is appropri¬ 
ate to accomplish justice.^ 

This provision for relief for '^any other reason 
justifying relief from the operation of the judg¬ 
ment” by its terms excludes relief for a reason 
which can be classified under one of the preceding 
five clauses or subdivisions of this Rule,*^ and a court 
may not award relief under this provision for any of 
the reasons which are specified in the preceding 
subdivisions,® but relief may be granted for any 
reason except those reasons which are enumerated 
in the preceding subdivisions.® To obtain relief 
under this provision it is not necessary that the 
circumstances be sufficient to have authorized relief 
under the common-law writs of coram nobis and 

audita querela.^^ 


* Just what constitutes extraordinary circumstances 
which will warrant relief from a judgment under 
clause (6) has not been judicially determined, but 
it is accepted that a change in the law or in the 
judicial view of an established rule of law is not 
such an extraordinary circumstance which justifies 
such relief,and that resort to Rule 60 (b) (6) is 
not justified merely because the judgment is er¬ 
roneous,!® or because the decisional law has been 
changed by a subsequent ruling i® 

When a judgment has been entered in accordance 
with the statutory law, and subsequently a new law 
on the subject is enacted, such a change in the law 
I may be grounds under Rule 60 (b) (6) for afford¬ 
ing relief from the judgment.l^ 

Under Rule 60 (b) (6), the misconduct of a 
I juror may be sufficient to warrant granting relief 
from a judgment.i^ 


3. XJ.S.—Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 F.2d 113. 

Brest V. Philadelphia Transporta¬ 
tion Co., D.C.Pa., 24 F.R.D. 47. 

4. XT S.—-Klapprott v. U. S , N.J., 69 

S.Ct. 384, 335 U.S. 601, 336 U.S. 942, 
93 DEd. 266, 1099, motion denied 
69 S.Ct. 877, 336 U.S. 949, 93 LEd. 
1105. 

Brest V. Philadelphia Transporta¬ 
tion Co., D C.Pa., 24 F.R D. 47. 

5. U.S.—^Ackermann v. U, S., Tex, 
71 S.Ct. 209, 340 U.S. 193, 95 U.Ed. 
207. 

Collins V. City of Wichita, Kan., 
C.A.Kan., 254 F.2d 837—Federal De¬ 
posit Ins. Corp., to Use of Secre¬ 
tary of Banking y. Alker, C.A.Pa., 
234 P.2d 113. 

6. U.S.—Klapprott v. U. S., N.J., 69 
S.Ct. 384, 335 U.S. 601, 336 U.S. 942, 
93 U.Ed. 266, 1099, motion denied 
69 S.Ct. 877, 336 U.S. 949, 93 L.Ed. 
1105. 

Collins V. City of Wichita, Kan., 
C.A.Kan., 264 P.2d 837. 

Pierce Oil Corp. v. U. S., D.C.Va., 
9 F.R.D. 619. 

D.C.—District of Columbia v. Stack- 
house, 239 F.2d 62, 99 U.S.App.D.C. 
242. 

7- U.S—^Vaughan v. Petroleum Con¬ 
version Corp., D.C.Conn., 120 F. 
Supp. 175. 

Meaning of “other’’ 

‘Tt is obvious that the adjective 

'other' implies exclusion of the previ¬ 
ously stated five grounds for the re¬ 
lief." 

U.S.—U. S. V. Failla, D.C.N.J., 164 
FSupp. 307, 314. 

8. U.S.—Klapprott v. U. S., N.J.. 69 
S.Ct. 384, 335 U.S. 601, 336 U.S. 
942, 93 L.Ed. 266, 1099, motion de-, 


nied 69 S.Ct. 877, 336 U.S. 949, 93 L. 
Ed. 1105. 

Federal Deposit Ins. Corp., to 
Use of Secretary of Banking v. Alk¬ 
er, C.A.Pa., 234 F 2d 113—United 
States V. Karahalias, C.A.N.T., 205 
F.2d 331. 

9. U.S.—Federal Deposit Ins. Corp., 
to Use of Secretary of Banking v. 
Alker, C.A.Pa, 234 F.2d 113. 

10. Courts not to be restricted 

‘Tt is contended that the ‘other rea¬ 
son' clause should be interpreted so 
as to deny relief except under cir¬ 
cumstances sufficient to have author¬ 
ized relief under the common law 
writs of coram nobis and audita querela, 
and that the facts shown here would 
not have justified relief under these 
common law proceedings. One thing 
wrong with this contention is that 
few courts have ever agreed as to 
what circumstances would justify re¬ 
lief under these old remedies. To ac¬ 
cept this contention would therefore 
introduce needless confusion in the 
administration of 60 (b) and would 
also circumscribe it within needless 
and uncertain boundaries. Further¬ 
more 60 (b) strongly indicates on 
its face that courts no longer are to 
be hemmed in by the uncertain 
boundaries of these and other com¬ 
mon law remedial tools." 
U.S.—Klapprott v. U. S., N.J., 69 S. 
Ct. 384, 390, 335 U.S. 601, 336 U.S. 
942, 93 L.Ed. 26$, 1099, motion de¬ 
nied 69 S.Ct. 877, 336 U.S. 949, 93 
L.Ed. 1105. 

11. U.S.-—Collins V. City of Wichita, 
Kan, C.A.Kan., 254 F.2d 837—Ber- 
ryhill v. U. S., C.A.Tenn., 199 F.2d 
217. 

12. U.S.~Elgin Nat. Watch Co. v. 
Barrett, C.A.Miss., 213 F.2d 776. 

Loucke V. U. S., D.C.N.Y., 21 F.R. 
D. 305. 


13. U.S.—Loucke v. U. S., supra. 

14. D.C.—McGrath v. Potash, 199 F. 
2d 166, 91 US.AppD.C. 94. 

Relief to permit assertion, of new 
statutory defense 

In action to recover overtime com¬ 
pensation under the Fair Labor 
Standards Act, where Portal-to-Por- 
tal Act was not in effect at time case 
was tried and therefore could not 
have been pleaded at that time, but 
act was in effect at time trial court 
entered its judgment and findings of 
fact and conclusions of law, trial 
court should have permitted employ¬ 
er to reopen case for purpose of 
amending the pleadings to set out de¬ 
fenses available under the Portal-to- 
Portal Act and to offer evidence in 
support of those defenses, 

U.S.—^U. S. Cartridge Co. v. Powell, 
C.A.Mo, 185 F.2d 67, modified on 
other grounds, C.A., 186 F.2d 611, 
certiorari denied 71 S.Ct. 855, 341 
U.S. 936, 95 L.Ed. 1364. 

15. Withholding* information on voir 
dire examination 

Where court, in course of voir dire 
examination, asked members of jury 
panel whether any of them ever had 
lawsuit wherein they sought to re¬ 
cover for personal injuries or defend¬ 
ed against such an action, and juror, 
who had an action pending at time 
for injuries similar to those sustain¬ 
ed by plainti]^ remained silent and 
served as foreman of jury, possibility 
that juror would be subject in some 
degree to extraneous influence of his 
injury and pendency of his own ac¬ 
tion rendered him incompetent, and 
effect of his silence was to deceive 
and mislead court and litigants with 
respect to his competency and had ef¬ 
fect of nullifying right of peremptory 
challenge, and defendant, on discov¬ 
ery of incompetency, was entitled to 


686 



35B C.J.S. 


FEDERAL CIVIL PROCEDURE 


1248 


§ 1248, Procedure to Obtain Relief 

The procedure that must be followed to obtain re¬ 
lief from a judgment or order is controlled by the Fed¬ 
eral Rules of Civil Procedure. 

The procedure in the federal courts for setting 
aside allegedly void judgments of those courts is not 
-controlled, in the absence of express provision, 
by the procedure that may prevail in similar mat¬ 
ters in the courts of the state where the federal 
court is functioning,!^ but the procedure is control¬ 
led by the Federal Rules of Civil Procedure, 28 
U.S.C.A.!'^ Since, as stated supra § 1239 that when 
relief from a judgment or order is sought under the 
provisions of Rule 60 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., it may be by motion or by 
an independent proceeding, a correction of a clerical 
mistake or error as authorized by Rule 60 (a) may 
be by the court of its own initiative or it may be on 
motion of any party,!^ and it has been held that a 
court may, on its own motion, set aside a void judg¬ 
ment,provided the proper notice has been given, 
as stated infra § 1250, and that the party to be 
adversely affected is given an opportunity to be 
heard on the question, infra § 1251. 

When a proceeding is instituted to obtain relief 
from a judgment or order, the court is at liberty to 
disregard the petitioning party’s designation of the 


proceeding or pleading,^^ and may treat it as such a 
proceeding as will warrant the relief that is being 
sought.^!- Thus, where a suit is brought and it is 
alleged in the answer that the issues were decided 
in a prior suit and, accordingly, are res judicata, 
the court is free to treat the instant suit as an in¬ 
dependent action to obtain relief from the judgment 
that was rendered in the former suit.^^ Where a 
judgment has been rendered in one federal court 
and is sought to be enforced in a different federal 
court, and the judgment debtor seeks to obtain re¬ 
lief in the court where the judgment is being en¬ 
forced, the court may treat the judgment debtor’s 
petition for relief as an independent action to ob¬ 
tain such relief.23 Since a motion for the modifica¬ 
tion and correction of a judgment in a proceeding 
in which no judgment has been entered is incorrect¬ 
ly directed to a judgment, it may be treated as ad¬ 
dressed to the special written findings of the jury.^^ 

The doctrine of finality of judgments, discussed 
supra § 1233, requires that when a court receives an 
application to grant relief from a judgment, it 
should scrutinize closely the application and the 
grounds on which it is based.^^ 

A motion, application, or petition for relief from 
a final judgment or order must state all the facts 
essential to obtain such relief,^^ including such facts 


relief from judgment entered against 
Turn. 

TJ.S.—Consolidated Gas & Equipment 
Co. of America v. Carver, C.A.O 0 I 0 ., 
257 F.2d 111. 

ne. U.S.—Hicklin v. Edwards, C.A. 
Mo., 226 F.2d 410. 

Baird v. Aluminum Seal Co., D.C. 
Pa., 149 F.Supp. 874, affirmed, C.A., 
250 F.2d 595. 

■17. U.S.—Hicklin v. Edwards, C.A. 
Mo., 226 F.2d 410. 

Baird v. Aluminum Seal Go., D. 
C.Pa., 149 F.Supp. 875, affirmed, C. 
A., 250 F.2d 595. 

18. U.S.—Bucy V. Nevada Const. Co., 
C.C.A.Idaho, 125 F.2d 213. 

19. U.S.—^U. S. V. Milana, D.C Mich., 
148 F.Supp. 152. 

Judgment inadvertently entered 

Court may of its own motion va¬ 
cate judgment inadvertently entered 
after decree disposing of equitable 
defenses interposed in law action. 
U.S.—^Emlenton Refining Co. v. Cham¬ 
bers, C.C.A.Pa., 14 F.2d 104, certio¬ 
rari denied 47 S.Ct. 240, 273 U.S. 
731, 71 L.Ed. 863. 

'20. U.S.—In re Cremidas’ Estate, D. 
C.Alaska, 14 F.R.D. 15. 

Party is not hound hy labels placed 
•on papers submitted to district court. 
U.S.—^Hadden v. Rumsey Products, 
aA.N.T.. 196 F.2d 92. 


Pleading’s treated as ’what they 
should have been 

“Under the Federal Rules of Civil 
Procedure, the courts have been lib¬ 
eral in treating pleadings as what 
they should have been, rather than 
what they were called by the plead¬ 
er.” 

U.S.—Hagger Co. v. U. S., 128 F.Supp. 

404, 407, 130 Ct.Cl. 770. 

21. U S.—Steiner v. Twentieth Cen¬ 
tury-Pox Film Corp., D.C.Cal., 140 
F.Supp, 906—^Washington Farms v. 
U. S., D.C.Ga,, 122 F.Supp. 31. 
Motion to reform verdict 

Motion to reform verdict to con¬ 
form with jury’s findings would be 
treated as motion to alter or amend 
judgment, and/or entry of judgment, 
in accordance with answers to spe¬ 
cific interrogatories. 

U.S.—Rodgers v. Conemaugh & Black 
Lick R. Co., D.C.Pa., 137 F.Supp. 
467. 

Motion for new trial was treated 
as motion under Rule 60 (b) to cor¬ 
rect mistake of court. 

U.S.—Tarkmgton v. U. S. Lines Co., 
C.A.N.T., 222 F.2d 358. 

Affidavits 

Where rule to show cause why de¬ 
fault in proceedings should not be set 
aside was issued on affidavits, such 
affidavits would be treated in light in 
which trial court received them, 
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namely, as petition or motion to re¬ 
open default judgment. 

U.S—U. S. V. Backofen, C.A.N.X, 176 
F.2d 263. 

Petition for writ of coram nobis 

may be treated as motion to vacate 
order. 

U.S.—In re Cremidas^ Estate, D.C. 

Alaska, 14 F.R.D. 15. 

Motion to vacate treated as bill of 
review 

U.S —Central Hanover Bank & Trust 
Co. v. Wardman Real Estate Prop¬ 
erties, D.C.Del., 31 F.Supp. 685. 

22. U.S.—Haggar Co. v. U. S., 128 F. 
Supp. 404, 130 Ct.Cl. 770. 

23. U.S.—Hadden v. Rumsey Prod¬ 
ucts, C.A.N.Y., 196 F.2d 92. 

24. U.S.—^Wender v. Lawrence 

Brook Village, Inc., D.C.N.J., 152 F. 
Supp. 266. 

25. U.S.—Cox V. Trans World Air¬ 
lines, Inc., D.C.Mo., 20 F.R.D. 298. 

26. U.S.—Independence Lead Mines 
Co. V. Kingsbury, C.A.Idaho, 175 F. 
2d 983, certiorari denied 70 S.Ct. 
249, 338 U.S. 900, 94 L.Ed. 554— 
U. S. V. Borchers, C.C.A.N.Y., 163 
F.2d 347, certiorari denied 68 S.Ct 
108, three cases, 332 U.S. 811, 92 L. 
Ed. 389. 

Washington Farms v, U. S.« D.G, 
Ga., 122 F.Supp. 31. 
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as are essential to show that the court has jurisdic¬ 
tion,^'^ and a failure to alleg-e any grounds for 
granting such relief will be sufficient reason to deny 
the application.^^ 

It is stated supra § 1233 that before a motion or 
petition by a defendant for relief from a judgment 
will be considered it must be made to appear that 
defendant had a meritorious defense to the action 
in which the judgment was entered. If, however, 
there are adequate allegations of a meritorious de¬ 
fense properly verified, no counter-showing will be 
received to refute the allegations of merits present¬ 
ed by the moving party.29 

The party petitioning for relief from a judgment 
or order has the burden of proving all the material 
allegations of his petition or motion, and when 
relief is sought under the provisions of Rule 60 (b), 
he has the burden of proving such facts as bring 
him within the provisions of the Rule.^i If fraud 
is alleged as the ground on which relief is being 
sought it must be proved by the moving party.^^ 

Prior to the amendment of Rule 60 (b) which 
became effective March 19, 1948, abolishing bills of 
review and bills in the nature of bills of review, 
such bills could be filed under certain circumstances 
only with permission of the court,and the court 


would deny permission to file such a bill where it 
did not state facts on which relief could be grant- 
ed.34 If a final judgment was entered in accordance 
with the mandate of a reviewing court a district 
court could entertain such a bill only with the con¬ 
sent of the reviewing court.^^ On such a review a 
party could not go into the evidence at large to 
establish an objection to the judgment on the 
ground of a supposed mistake of the court in its own 
deductions from the evidence.^G 

§ 1249 . - Time for Instituting Proceed¬ 

ings 

a. In general 

b. Correction of errors and clerical mis¬ 

takes 

c. Relief sought by motion 

d. Relief sought by independent action 

e. Term of court 

a. In G-eneral 

To obtain relief from a judgment, a party must act 
diligently. 

The Federal Rules of Civil Procedure are sup¬ 
portive of the long-standing policy that objections 
to judgments must be promptly asserted,and the 
courts may deny relief to a party who has failed to 


Petition of Pui Lan Tee, D.C 
Cal., 20 FB.D, 399. 

27. U.S.—Hadden v. Rumsey Prod¬ 
ucts, D.C.K.Y., 96 P.Supp. 988, re¬ 
versed on other grounds, C.A., 196 
F.2d 92. 

28. TJ.S.—Barnes v. American Broad¬ 
casting Co., C.A.Ill., 259 P.2d 858. 

Petition of Pui Lan Tee, D.C. 
Cal., 20 P.B.D. 399. 

29. U.S.—Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332. 

30. U S.—Cuthill V. Ortman-Miller 
Mach. Co., C.A.Ind., 249 F.2d 43, 
certiorari denied 78 S.Ct 703, 356 
U.S. 919, 2 L.Ed.2d 715-—Atchison, 
T. & S. F. Ry. Co. v. Barrett, C.A. 
Cal., 246 F 2d 846—^Assmann v. 
Fleming. aUAN^eb., 159 F.2d 332. 

31- U.S.—Smith V. Kincaid, C.A. 
Ohio, 249 P.2d 243. 

32. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d 
846—Parker v. Checker Taxi Co., 
C.A.ni, 23S F.2d 241, certiorari de¬ 
nied 77 S.Ct. 681, 353 U.S. 922, 1 L. 
Ed.2d 719—Assmann v. Fleming, C. 
C.A.Neb., 159 F 2d 332. 

Hadden v. Rumsey Products, D. 
C.N.T., 96 FSupp. 988, reversed 

on other grounds, C.A., 196 P.2d 92. 

S3. U.S—U. S. v. Haas, D.C.JST.Y., 58 
F.Supp. 179. 

D.C,—Central Hanover Bank & Trust, 


Co. V. Wardman Real Estate Prop¬ 
erties. D.C., 31 FSupp. 685. 

Clerk marking hill as “filed*' 

Where petition was filed asking 
permission of trial court to file an at¬ 
tached bill of review, which could be 
filed only with permission of that 
court, clerk of court could neither an¬ 
ticipate nor foreclose action by court 
on petition for leave to file by mere¬ 
ly stamping “filed" on tendered bill 
of review, and order of trial court 
that bill of review be treated as only 
an exhibit to petition for leave to file 
it, was not error. 

D.C—Ramsey v Curtis, 182 F.2d 687, 
86 U.S.APP.D.C. 386. 

Newly discovered evidence 

Although a bill of review based 
wholly or partly on newly discovered 
evidence cannot be filed without leave 
of court, such a bill grounded on er¬ 
ror apparent may be filed as a matter 
of right. 

D.C.—^Ramsey v. Curtis, supra. 

34. D.C.—^Ramsey v. Curtis, supra. 
Effect of refusal to permit hill to he 
filed 

Where trial court refused plain¬ 
tiffs’ leave to file a bill of review, be¬ 
ing of opinion that claim of newly 
discovered evidence was not well 
founded and that claims of error ap¬ 
parent and fraud were issues deter- 
Tiined in original trial, subject to re¬ 
view only on appeal, refusal by court 
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to permit filing, based on bill’s in- 
sufl^iciency, was tantamount to hold¬ 
ing that bill itself did not state facts 
on which relief sought could be 
granted, and it was as though bill 
had actually been filed and a demur¬ 
rer to it sustained, and denial of bill 
was not error. 

D.C.—Ramsey v. Curtis, supra. 

35. D.C.—^Central Hanover Bank & 
Trust Co. V. Wardman Real Es¬ 
tate Properties, D.C., 31 F.Supp. 
685. 

36. D.C.—Central Hanover Bank & 
Trust Co. V. Wardman Real Es¬ 
tate Properties, supra. 

Beopeniug questions of fact 

A complaint in the nature of a hill 
of review impeaching decrees enter¬ 
ed in action against nonresident to 
remove cloud on title to realty in the 
District of Columbia, as far as it 
sought to reopen fact questions, nec¬ 
essarily invoked procedure authorized 
by statute relating to absent defend¬ 
ants in suits to enforce liens or re¬ 
move clouds on titles, since fact 
questions cannot be drawn in issue 
in a bill of review for alleged errors 
apparent on the face of the record. 
D.C.—Fraser v. Doing, 130 F.2d 617, 
76 U.SApp.D.C. 111. 

37. U.S.—U. S. V. 385.93 Acres of 
Land, More or Less, Situated ,in 
City of Portsmouth and Town of 
Newington, Rockingham County, 
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act diligently.S^ jf ^ district court has by the lapse 
of time lost the power to vacate a judgment, its 
subsequent entertainment of a motion for recon¬ 
sideration of the judgment will be a nullity. 

b. Correction of Errors and Clerical Mistakes 

Generally the trial court may correct a clerical error 
or an error due to oversight or omission at any time, 
although if an appeal is actually pending in an appellate 
court the permission of that court must be obtained. 

Under Rule 60 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., a clerical mistake in a 
judgment, order, or other part of the record and 
errors arising therein from oversight or omission 
may be corrected by the court at any time.^^ The 
trial court may make the correction after an appeal, 
but before the appeal is docketed in the appellate 
court,but if an appeal is actually pending in the 
appellate court the trial court may make a correc¬ 
tion only with permission of the appellate court.^^ 
Where it is discovered that while an appeal is pend¬ 
ing the lower court has made a clerical error, the 
appellate court will not necessarily remand the 
case for technical correction, but may consider the 
case as though the error had not occurred.^^ 

c. Relief Sought by Motion 

A party seeking relief from a judgment is generally 
required to make a motion for relief within a reason¬ 
able time after the judgment is entered, and, depend¬ 
ing on the grounds on which relief is sought, it may be 
necessary that the motion be made not more than one 
year from the date the judgment was entered. 


Rule 60 (b) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., specifically provides that a mo¬ 
tion for relief from a final judgment, order, or pro¬ 
ceeding must be made within a reasonable time,^^ 
and a motion which is not timely made may for that 
reason be denied,but if the other requirements 
for relief exist, a motion which is timely made 
should be granted.^^ What constitutes a reasonable 
time within the meaning of this provision must be 
decided under the circumstances of each case,"^^ but 
generally a delay in filing a motion is not unreason¬ 
able if no prejudice results. 

If relief from a final judgment, order, or pro¬ 
ceeding is sought on grounds set out in Rule 60 (b), 
clause (1), (2), or (3), the motion must be made 
not more than one year after the judgment or order 
was entered or taken,and, under Rule 6 (b), this 
one-year period may not be enlarged.The one- 
year period provision of Rule 60 (b) is a limitation 
which does not prevent a consideration of the 
doctrine of reasonable time, and where the one- 
year period is applicable, the court continues to 
have the power to deal with the subject of reason¬ 
able time within the one-year period.^^ Where the 
one-year limitation period is applicable, the time 
continues to run from the entry of the judgment or 
order, even though an appeal is taken.^^ 

If relief from a final judgment or order is sought 
by motion on grounds set out in Rule 60 (b), clause 
Wy 01^ (^)y the one-year limitation provision 


state of N. H., D.C.N.H., 16 F.R.D. 
657. 

38. U.S.—U. S. V. One 1951 Chevro¬ 
let Sedan, D.C.N.Y., 129 P.Supp. 
799. 

39. U.S.—Jusino v. Morales & Tio, 
C.aA.Puerto Rico, 139 P.2d 946. 

40. U S.—Stentor Electric Mfgr. Co 
V. Klaxon Co., D.C.Del., 30 P.Supp. 
425, affirmed, C.C.A., 115 P.2d 268, 
reversed on other grounds 61 S.Ct. 
1020, 313 U.S. 487, 85 L.Ed. 1477. 

Anderson v. Brady, D.C.Ky., 6 P. 

R. D. 587. 

41. U.S.—Pirst Nat. Bstnk In Green¬ 
wich V. National Airlines, Inc., D.C. 
NY., 167 P Supp. 167. 

42. U.S.—Ex parte Wright, D.C.Cal., 
8 P.R.D. 358. 

43. U.S.—Brown v. Moore, C.A.Pa., 
247 F.2d 711, certiorari denied 78 

S. Ct. 148, 355 U.S. 882, 2 L..Ed.2d 

112 . 

44. U.S.—Poindexter v. Gross & 
Janes Company, D.C.Ark., 167 P. 
Supp. 151. 

45. U.S.—Delzona Corp, v. Sacks, C. 
A.Pa., 265 P.2d 157—^American Nat. 
Bank & Trust Co. of Chicago v. 
Taussig, C.A.I1L, 255 F.2d 765, cer- 
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tiorari denied 79 S.Ct. 125, 358 U. 
S. 883, 3 L..Ed.2d 112—Morse-Star- 
rett Products Co. v. Steccone, C.A. 
Cal., 205 P.2d 244—Cromelin v. 
Markwalter, C.A.Ga., 181 F.2d 948. 

Menashe v. Sutton, D.C.N.Y., 90 
P.Supp. 531. 

Reed v. South Atlantic S. S. Co. 
of Delaware, D.C.Del., 2 P.R.D. 475. 
D.C.—Gilmore v. Hinman, 191 P.2d 
652, 89 U.S.App.D.C. 165. 

46. U.S.—U. S. V. Besser Mfg. Co., 
D.C.Mich., 125 P.Supp. 710—U. S. v. 
Williams, D.C.Ark., 109 P.Supp, 456. 

Caraway v. Sain, D.C.Pla., 23 F. 
R.D. 657. 

47. U.S.—^Delzona Corp. v. Sacks, C. 
A.Pa., 265 F.2d 157. 

In re Cremidas’ Estate, D.C.Alas- 
ka, 14 F.R.D. 15. 

48. U.S.—Serio v. Badger Mut. Ins. 
Co., C.A.Miss., 266 P.2d 418. 

loaches 

Motion to reopen case and for 
leave to intervene may be lost by 
laches. 

U.S.—Rogers v. Hill, D.C.N.Y., 34 F. 
Supp. 358. 

Under former practice a corpora¬ 
tion for which receiver had been ap- 
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pointed and discharged was not pre¬ 
cluded by laches from applying for 
vacation of order allowing claim in 
receivership proceeding which was 
result of inadvertence, fraud, or mu¬ 
tual mistake, where claimant agreed 
thereto and objecting parties had not 
changed positions since order was 
entered. 

U.S.—Illinois Printing Co. v. Electric 
Shovel Coal Corporation, D.C.Ill., 20 
P.Supp. 181. 

49. U.S.—L. M. Leathers’ Sons v. 
Goldman, C.A.Mich., 252 P.2d 188. 

Rivoli Trucking Corp. v. New 
York Shipping Ass’n, D.C.N.Y., 167 
P.Supp. 943—Gibson v. Coca-Cola 
Bottling Co., American Mut. Liabil¬ 
ity Ins. Co., Intervenor, D.C.Miss., 
142 P.Supp. 773. 

50. U S.—Certain-Teed Products 
Corp. V. Topping, D.C.N.Y., 12 F.R. 
D. 406. 

51. U.S.—Willard C. Beach Air 
Brush Co. V. General Motors Corp., 
D.C.N.J., 88 P.Supp. 849, reversed 
on other grounds, C.A., 184 P.2d 
569. 

52. U.S.—'Vaughan v. Petroleum 
Conversion Corp., D.C.Conn., 120 P. 
Supp. 175. 
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-does not apply,but the motion must be made 
within a reasonable time.^^ 

Under Rule 60 (b), as amended in 1948, if relief 
is sought from a final judgment or order on the 
grounds set out in clause (1), that is, mistake, im 
advertence, surprise, or excusable neglect, the mo¬ 
tion must be made not more than one year after 
the judgment or order was entered or taken,and 
it also must be made within a reasonable time,^^ 
and, even though a motion is made within one year 
from the entry of judgment, it may still not be 
within a period of time that is reasonable.^'^ 

Under Rule 60 (b) as it existed prior to the 
1948 amendment, when relief was sought from a 
judgment or order taken through mistake, inad¬ 
vertence, surprise, or excusable neglect, the motion 
was required to be made within a reasonable time, 
but in no case exceeding six months after such 
judgment, or order was taken,^8 and a motion for 
relief made more than six months after the 
entry of the judgment or order would not entitle 
the moving party to any relief.^^ This express six- 
months’ limitation was not enlarged by Rule 6 (b), 
providing for the enlargement, for cause shown, of 
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the period allowed for the doing of any act,^^ or by 
Rule 6 (c) providing that the time for doing of an 
act or taking of any proceeding is not affected by 
the expiration of a term of court.^^ 

Under Rule 60 (b) (2), when relief is sought 
because of newly discovered evidence, the motion 
must be made within a reasonable time from the 
entry of the judgment, and not more than one year 
after the judgment was entered. 

When relief is sought under Rule 60 (b) (3) on 
the ground that the judgment was procured by 
fraud or other misconduct, the motion must be filed 
not more than one year after the entry of the 
judgment,^2 and also within a reasonable time,^^ 
and it must be filed within a reasonable time within 
the one-year period.^^ Thus, a motion for relief 
may be filed within one year from the entry of the 
judgment and still not be within a reasonable period 
of time.^^ In determining the applicability of the 
one-year limitation provision where it is alleged that 
the judgment was obtained by fraud, the courts 
have sought to distinguish between ordinary fraud 
and fraud on the court, indicating that if it is only 
ordinary fraud that is alleged, the one-year limita- 


53. U S.—Rivoli Trucking- Corp. v. 
New York Shipping Ass’n, D.C.N. 
Y., 167 FSupp. 943, 

54. U.S.—Rivoli Trucking Corp. v. 
New York Shipping Ass’n, supra. 

55. U.S.—City and County of Hon¬ 
olulu V. U. S., C.A.Hawaii, 224 F. 
2d 573—Bowles v. J. J. Schmitt & 
Co., C.A.N.Y., 170 F.2d 617. 

laandatory provision not to Tbe disre- 
g'arded 

U.S.—^McCawley v. Fleischmann 

Transp. Co., D.C.N. Y., 10 F.R.D. 
624. 

56. U.S.—Kahle v. Amtorg Trading 
Corp., D.C.N.J., 13 F.R.D. 107. 

57. Nine months after entry of 
judgment 

Where nine months after entry of 
judgment plaintiff moved for relief 
from the judgment on grounds that 
he had in his possession documen¬ 
tary evidence which he did not turn 
over to his attorney, lapse of time 
was fatal and relief would not be 
granted. 

U.S.—^Kahle v. Amtorg Trading Corp., 
supra. 

58. U.S.—Oliver v. City of Shattuck 
ex rel. Versluis, C.C.A.Okl., 157 F. 
2d 150—Maryland Casualty Co. v. 
Cox, C.C.A.Tenn., 104 F.2d 354. 

Preveden v. Hahn, D.C.N.Y., 36 
F.Supp. 952. 

U. S. V. Kunz, D.C.N.Y., 6 F.R.D. 
391, affirmed, C.C.A., 163 F.2d 344 
—^McGinn v. U. S., D.C.Mass., 2 F. 


R. D. 562—Wallace v. U. S., D.C.N. 
Y., 2 F.RD. 173. 

D.C.—Moran v. Moran, D.C., 31 F. 
Supp. 227. 

Express direction to court not to Tbe 
disregarded 

Federal Rule reauiring a motion 
to vacate or modify a judgment, or¬ 
der, or proceeding taken through mis¬ 
take, inadvertence, surprise, or ex¬ 
cusable neglect, to be made within 
six months thereafter, is an express 
direction to the court, and cannot be 
disregarded by it, if applicable, 
t U.S.—Young V. Garrett, C.C.A.Ark., 
159 F.2d 634. 

An order of default cannot he re^ 
lieved from after expiration of six 
months. 

D C.—Cassell v. Barnes, D.C.D.C., 1 
F.R.D. 15. 

59. U.S.—Oliver v. City of Shattuck 
ex rel. Versluis, C.C.A.Okl., 157 F. 
2d 150. 

McGinn v. U. S., D.C.Mass, 2 F. 
R D. 562—Reed v. South Atlantic 

S. S. Co. of Delaware, D.C Del., 2 F. 
R.D. 475. 

60. U.S.—Wallace v. U. S., C.C.A.N. 
Y., 142 F.2d 240, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
573. 

Nachod & U. S. Signal Co. v. Au¬ 
tomatic Signal Corporation, D.C. 
Conn., 32 F.Supp. 588. 

McGinn v. U. S., D.C.Mass., 2 
F.R.D. 562. 

Failure to appeal from order 
Where plaintiffs did not appeal 
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within the time allowed from an or¬ 
der dismissing a bill as to one party 
for lack of venue, plaintiffs were not 
entitled to any relief on ground that 
order was erroneous under Rule en¬ 
larging period of time allowed for 
the doing of any act in view of pro¬ 
vision of that Rule prohibiting the 
enlargement of the period for taking 
an appeal as provided by law. 

U.S.—Nachod & U. S. Signal Co. v. 
Automatic Signal Corporation, D. 
G.Conn., 32 F.Supp. 688. 

61. U.S.—^Wallace v, U. S., C.C.A.N. 
Y., 142 F.2d 240, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
573. 

62. U.S.—Serio v. Badger Mut Ins. 
Co., C.AMiss, 266 F.2d 418—Wm. 
Goldman Theatres v. Loew’s, Inc., 

C. C.A.3, 163 F.2d 241. 

63. U.S.—Certain-Teed Products 
Corp. V. Topping, D.C.N.Y., 12 F. 
R.D. 406—Hawke v. Servicised 
Products Corp., D.C.Ohio, 9 F.R. 

D. 549. 

D.C.—Mayfair Extension, Inc, v. Ma¬ 
gee, 241 P.2d 453, 100 U.S.App.D.C. 
48. 

64. U.S.—Hawke v. Servicised Prod¬ 
ucts Corp, D.C.Ohio, 9 F.R.D. 549, 

D.C.—Mayfair Extension, Inc. v. Ma¬ 
gee, 241 F.2d 453, 100 U.S.App.D.C. 
48. 

65. D.C.—Mayfair Extension, Inc. v. 
Magee, supra. 

66. D.C.—^Mayfair Extension, Inc. v. 
Magee, supra. 
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tion period applies, but does not apply if the allega¬ 
tion is that there was fraud on the court. 

Rule 60 (b), prior to the 1948 amendment, did not 
specify fraud or misconduct as grounds on which 
relief could be obtained, but it did provide that the 
motion for relief shall be made within a reasonable 
time, but in no case exceeding six months after such 
judgment or order was taken. Under this provision 
it has been held that where it is alleged in a mo¬ 
tion that a judgment or order was obtained by ex¬ 
trinsic or collateral fraud, the court may entertain 
and determine the motion, even though the motion 
was not made until more than six months after the 
judgment or order was entered. 

A judgment which is null and void may be vacated 
by the court at any time,^^ although if relief is 
sought under Rule 60 (b) by motion it must be made 
within a reasonable time after the judgment is en¬ 
tered.*^ ^ If a judgment is merely voidable rather 
than void, the time limitation imposed by Rule 60 
(b) applies.'^l 

An application for relief under Rule 60 (b) (5) 
on the ground the judgment has been satisfied, re¬ 
leased, or discharged, or that a prior judgment on 
which it is based has been reversed or otherwise 
vacated, or that it is no longer equitable that the 
judgment should have prospective application, must 
be made within a reasonable time,'^^ and an unrea¬ 
sonable delay in applying for relief will preclude the 
court from granting the relief that is being sought.73 

When relief is sought under Rule 60 (b) (6) for 
any other reason justifying relief from the opera¬ 


tion of the judgment, the one-year limitation provi¬ 
sion does not apply,and the only time limitation 
for an application for relief under this provision 
is that it be made within a reasonable time.'^^ The 
indefinite ^'reasonable time’^ limitation of this provi¬ 
sion is not intended to be, and is not to be used as, 
a means of nullifying the definite time limitation im¬ 
posed under other provisions of the Rule.*^^ 

Rule 59 (e) of the Federal Rules of Civil Pro¬ 
cedure provides that a motion to alter or amend the 
judgment shall be served not later than ten days 
after the entry of the judgment, and although Rule 
6 (b) authorizes extensions of time by the court in 
some matters, the court, under this provision, may 
not extend the time specified in Rule 59 
There may, however, be a valid extension of time 
where it is agreed to by both parties.'^3 ^ motion 

to amend a judgment which is not timely made un¬ 
der Rule 59 may be granted under Rule 60 (b) where 
the grounds exist.'^^ 

d. Relief Sought hy Independent Action 

The only restriction on the time within which arr 
independent action may be brought to obtain relief from 
a judgment or order Is the doctrine of laches and such 
statutes of limitations as may apply. 

When a party seeks to obtain relief from a final 
judgment by means of an independent action, the 
limitations as to time contained in Rule 60 (b) do 
not apply.^® The limitations of time for filing such 
an independent action are those of laches or any 
relevant statute of limitations,31 and in the absence 
of a controlling statute of limitations, duration of 
time is not material.Generally an independent 


67. TJ.S.—Menashe v. Sutton, D.C.N, 
T., 90 F.Supp. 531. 

68. U.S.—Fiske v. Buder, C.C.A.Mo., 
125 F.2d 841. 

69 . XJS.—^U. S. V. 534.7 Acres of 
Land in Orange County, Fla., C.C. 
A.Fla., 157 F.2d 828. 

Phelan v. Bradbury Bldg. Corp., 
D.C.N.Y., 7 F.R.D. 429. 

70. U.S.—^American Nat. Bank & 
Trust Co. of Chicago v. Taussig, C. 
A.I11., 255 F.2d 765—Cromelin v. 
Markwalter, C.A.Ga., 181 F.2d 948. 

71. Six months under Hule prior to 
amendment 

Xj.s.—Phelan v. Bradbury Bldg. Corp., 
D.C.N.T., 7 F.R.D. 429. 

72. U.S.—Sunbeana Corp. v. Charles 
Appliances, Inc., D.C.N.T., 119 F. 
Supp. 492. 

73. U.S.—Willits V. Yellow Cab Co., 
C.A.I11., 214 F.2d 612. 


Sunbeam Corp. v, Charles Appli¬ 
ances, Inc., D.C N Y., 119 F.Supp. 
492. 

74. U.S,—^L. M. Leathers’ Sons v. 

Goldman, C.AMich., 252 F 2d 188 
—U. S. V. Backofen, C.A.N.J., 176 
F.2d 263. 

Pierce Oil Corp. v. U. S„ D.C. 
Va., 9 F.R.D. 619. 

75. U.S.—L. M. Leathers’ Sons v. 

Goldman, C.A.Mich, 252 F.2d 188 
—Federal Deposit Ins, Corp., to 
Use of Secretary of Banking v. 
Alker, C.A.Pa., 234 P,2d 113—U. S. 
V. Backofen, C.A.N.J., 176 F.2d 263. 

Sunbeam Corp, v. Charles Appli¬ 
ances, Inc., D.C.N.Y., 119 F.Supp. 
492. 

Helene Curtis Industries v. Di- 
nerstein, D.C.N.Y., 17 F.RD. 223— 
United R. R. Operating Crafts v. 
New York, N. H. & H. R, Co., D.C. 
N.Y., 15 F.R.D. 365—In re Cremidas’ 
Estate, D.C.Alaska, 14 F.R.D. 15. 

76. U.S.—^Allen v. Trivett, D.C.Mun. 

App., 98 A.2d 787. * 
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77. U S.—^William Goldman Thea¬ 
tres V. Loew’s, Inc., D.C.Pa., S3 F. 
Supp. 455, 

78. U.S.—Whayne v. Glenn, D.C.Ky., 
114 F.Supp. 784. 

79. US—Caraway v. Ss^in, D.C.Fla., 
23 F.R.D. 657. 

80. U.S.—U. S. V. Certain Lands in 
Town of Highlands, Orange Coun¬ 
ty, D.C.N.Y., 82 F.Supp. 432—In¬ 
ternational Ry. Co. V. Davidson, D. 
C.N.Y., 65 FSupp. 58. 

81. U.S.—^West Virginia Oil & Gas 
Co. V. George E. Breece Lumber Co., 
C.A.La., 213 F.2d 702. 

Bill of review must ordinarily be 
sought within time allowed for an 
appeal. 

U.S.—^U. S. V. Certain Lands in Town 
of Highlands, Orange County, D.C. 
N.Y., 82 F.Supp. 432. 

82. U.S.—International Ry. Co. v. 
Davidson, D.C.N.Y., 65 F.Supp. 58. 
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action to obtain relief is prematurely brought if 
the relief sought could be obtained by motion in the 
same proceeding.^^ 

e. Term of Court 

The principle that a federal court could not vacate 
OP alter a final judgment after the term at which it was 
entered has been abolished by the Federal Rules of Civil 
Procedure. 

The principle has long been recognized in the 
federal courts that during the term of court at 
which a judgment was rendered the court retained 
inherent power over that judgment to modify or 
change it,^^ and prior to the adoption of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S.C.A., the 
principle was well recognized that, in the absence 
of fraud,^^ a federal court could not vacate, set 
aside, or alter a final judgment after the expiration 
of the term at which it was entered unless the pro¬ 
ceeding to accomplish that result was commenced 
during that term.^^ The Federal Rules of Civil 
Procedure have abolished fixed terms of court,^7 
and have changed the doctrine that a judgment in 
a civil case cannot be vacated or modified after the 
term at which it was entered,^^ and the provision of 


Rule 6 (c) that the expiration of a term does not 
affect the power of a court to do any act in any civil 
action which has been pending before it, operates 
to extend the power of the court to grant the relief 
provided for in Rule 60 (b), beyond the term of 
court.^^ The motion need not be made before the 
expiration of the term, as the power of the court to 
set aside or alter its judgment is not limited, as 
was formerly the law, to the term at which the 
judgment or decree is entered.90 

Before the Federal Rules of Civil Procedure were 
adopted a federal court could correct a clerical error 
in a judgment even though the term of court at 
which the judgment had been entered had expired,^^ 
and the same power exists under the Rules.92 

Prior to the 1951 amendments to the Federal 
Rules of Civil Procedure, Rule 60 did not apply to 
judgments and orders entered in proceedings for 
the condemnation of property under the power of 
eminent domain, as stated supra § 1234, so that the 
authority of a court over a judgment it had entered 
in a condemnation proceeding ended with the termi¬ 
nation of the term of court at which the judgment 


83. D.C.—^Fraser v. Doing, ISO F.2d 
617, 76 U.S.App.D.C. 111. 

84. U.S.—^Assmann v. Fleming, C.C. 
A.Neb., 159 F.2d 332—U. S. v. 111,- 
000 Acres of Land in Polk and 
Highlands Counties, Fla., C.C. A. 
Fla., 155 F.2d 683. 

Myers v. Westland Oil Co., D.C. 
N.D., 96 F.Supp. 667. 

85. U.S.—O. F. Nelson & Co. v. U. 
S., CA.CaL, 169 F.2d 833—U. S. v. 
111,000 Acres of Land in Polk and 
Highlands Counties, Fla., C.C.A. 
Fla., 165 F.2d 683. 

86. U.S.—McMicken v. Perin, La., 
59 U.S. 507, 18 How. 507, 15 L.Ed. 
504. 

Wayne United Gas Co. v. Owens- 
Illinois Glass Co., W.Va., 67 S.Ct. 
382, 300 US. 131, 81 L.Ed. 557— 
U, S. V. Mayer, N.Y., 35 S.Ct. 16. 
235 U.S. 55, 59 L.Ed. 129. 

Assmann v, Fleming, C.C.A.Neb., 
159 P.2d 332—U. S. v. 111,000 Acres 
of Land in Polk and Highlands 
Counties, Fla., C.C.A.Pla., 155 F.2d 
683—Maryland Casualty Co. v. Cox, 
C.C.A.Tenn., 104 F.2d 354—Marion 
County Court, W. Va., v. Pidge, C.C. 
A.W.Va., 13 F.2d 969. 

U. S. V. 48.521 Acres of Land in 
Ward of Palmas, Municipality of 
Catano, Puerto Pico, D C.Puerto 
Pico, 84 F.Supp. 181—Talbot v. 
Quaker State Oil Pefining Co., D. 
C.Pa., 28 F.Supp. 544, affirmed, C. 
C.A., 104 P.2d 967—Sorenson v. 

Sutherland, D.C.N.T., 27 F.Supp. 44, 
reversed on other grounds, C.C.A., 


109 P.2d 714, affirmed 61 S.Ct. 326, 
Sll U.S. 494, 85 L.Ed. 297—Adamos 
V. New York Life Ins. Co., D.C.Pa., 
5 F.Supp. 1019, affirmed, C.C.A., 71 
P.2d 997, reversed 65 S.Ct, 315, 293 

U. S. 386, 79 LEd. 444. 

Forty Fort Coal Co. v. Kirken- 
dall, D.C.Pa., 233 F. 704—Wellman 

V. Bethea, D.C.S.C., 213 F. 367— 
Southern Pac. Co. v. Kelley, C.C.A. 
Ill., 187 F, 937, 109 C.C.A. 659. 

Peed V. South Atlantic S, S. Co. 
of Delaware, D.C.Del., 2 F.R.D. 475. 
N.Y —Santasino v. Karnuth, 41 N.Y. 
S.2d 459. 

Long recognized general rule 
U.S.—Hazel-At las Glass Co. v. Hart- 
ford-Empire Co., Pa., 64 S Ct. 997, 
322 U.S, 238, 88 L.Ed. 1250, rehear¬ 
ing denied 64 S.Ct. 1281, 322 U.S. 
772, 88 L.Ed. 1596. 

O. P. Nelson & Co. v. U. S., C.A. 
Cal., 169 F.2d 833. 

Cases pending at end of term 

Ending of term did not affect pend¬ 
ing cases in federal courts, and, until 
Anal judgment, trial judge could re¬ 
consider question and in exercise of 
discretion change his decision. 

U.S.—Saveli v. Southern Py. Co., C.C. 
A.Ga., 93 F.2d 377, 114 A.L.P. 1261. 

87. U.S.—Wallace v. U. S., C,C.A,N. 
Y., 142 P.2d 240, certiorari denied 
65 S.Ct. 37, 323 U.S. 712, 89 L.Ed. 
573. 

88. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 69 S.Ct. 777, 307 U.S. 
161, S3 L.Ed. 1184. 
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U. S. V. 111,000 Acres of Land in 
Polk and Highlands Counties, Fla., 
C.C.A.Pla., 155 F.2d 683—Gilmore 
V. U. S., CC.A.Ark., 131 P.2d 873. 

Peed V. South Atlantic S. S. Co. 
of Delaware, D.C.Del., 2 F.R.D. 475. 

89. U.S.—National Popsicle Corpora¬ 
tion V. Hughes, D.C.Cal., 32 F.Supp. 
397. 

Peed V. South Atlantic S. S. Co. 
of Delaware, D.C.Del., 2 F.P.D. 475. 
D.C.—Central Hanover Bank & Trust 
Co. V. Wardman Peal Estate Prop¬ 
erties, D.G., 31 F.Supp. 685. 

90. D.C.—Central Hanover Bank & 
Trust Co. V. Wardman Real Estate 
Properties, supra. 

Rule 6 (c) does not ^^meau that a 
court has continuing jurisdiction 
over its final judgments and decrees. 
The power of the court over its final 
judgments must end sometime. If 
the period of termination is specified 
in the Rules of Civil Procedure, that 
period governs. Otherwise, the end 
of the term marks the termination of 
the power of the court, in accordance 
with settled law.'" 

U.S.—^National Popsicle Corporation 
V. Hughes, D.C.Cal., 32 F.Supp. 397. 

91. U.S.—^Krentler - Arnold Hinge 
Last Co. V. Leman, C.C.A.Mass., 60 
F.2d 699, reversed in part on other 
grounds Leman v. Krentler-Arnold 
Hinge Last Co., 52 S.Ct. 238, 284 
U.S. 448, 76 L.Ed. 389. 

92. U.S.—^Anderson v. Brady, D.C. 
Ky., 6 P.P.D. 687. 
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was entered,and the right to relief from judg¬ 
ments in condemnation proceedings was governed by 
the general doctrine that the court could not vacate 
or set aside a final judgment after the expiration 
of the term of court at which the judgment was 
€ntered.^^ 

The doctrine that a judgment in a civil case could 
not be vacated or modified after the expiration of 
the term at which the judgment was entered did not 
apply where relief was sought by an independent 
proceeding.95 

§ 1250. - Notice 

If a clerical mistake or error in a judgment, order, 
or other part of the record can be corrected merely by 
resort to the record and without having to introduce 
extrinsic evidence, notice may not be required; but, if 
extrinsic evidence is necessary, the parties generally must 
be notified of the proceeding. Ordinarily a Judgment will 
not be vacated without notice being given. 

Rule 60 (a) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., providing for the correction 
of clerical mistakes in judgments, orders, or other 
parts of the record and errors therein arising from 
oversight or omission, does not require that notice 
be given in every instance when a correction is 
made,^® and prior to the adoption of the Federal 
Rules of Civil Procedure a notice was not required 
in every instance when such a correction was 
made.^^ The question of whether notice is neces¬ 
sary depends on whether the error is one appearing 


in the record, or is one that must be shown by ex¬ 
trinsic evidence.^^ If the error is apparent in the 
record, the correction may be made without the 
necessity of notice to the parties,but if the cor¬ 
rection of the error can be made only by resort 
to extrinsic evidence or matters appearing outside 
the record, the question of the necessity of notice 
may depend on the source from which the evidence 
comes on which the action is to be taken.i If the 
correction can be made on the recollection of the 
court, it is doubtful that notice would be required,^ 
but if the correction can only be made from evidence 
which is not contained in the record, notice is re¬ 
quired, ^ and any proceeding for correction without 
notice would be void.^ 

If notice of a hearing to correct a clerical mistake 
is required, it need be given only to the parties to 
the original action,^ and a person seeking to inter¬ 
vene is not entitled to such a notice.^ 

A motion or application for relief from a judg¬ 
ment must be filed with the court,and it may be 
required that the notice be served on all necessary 
parties,S and the mere filing of a motion is not suffi¬ 
cient.^ If service on all necessary parties is re¬ 
quired the court will generally refuse to pass on the 
motion until this has been done.^o A party who 
moves to set aside or modify a decree entered in a 
class suit should serve notice on all persons holding 
interests under the decree.^i 


93. U.S.—^U, S. V. 534.7 Acres of 
Land in Orange County, Fla., C.C.A. 
Fla., 157 F.2d 828—-E. C. Shevlin 
Co. V. U. S., C.C.A.Or., 146 F.2d 
613, followed in U. S. v. Certified 
Securities, 151 F.2d 188. 

94. U.S.—U. S. V. 111,000 Acres of 
Land in Polk and Highlands Coun¬ 
ties, Fla., C.C.A.Fla., 155 F.2d 683. 

U. S. V. 48.621 Acres of Land in 
Ward of Palmas, Municipality of 
Catano, Puerto Kico, D.C.Puerto 
Rico, 84 F.Supp. 181. 

95. U.S.—Sprague v. Ticonic Kat. 
Bank, Me., 69 S.Ct. 777, 307 U.S. 161, 
83 L.Ed. 1184. 

96. U.S.—U. S. V. 706.98 Acres of 

Land in Montgomery County, Ark., 
D.C.Ark., 158 F.Supp. 272. 

97. U.S.—Odell v. Reynolds, C.C.A. 

Ohio, 70 F, 656. 

98. U.S.—U. S. V. 706.98 Acres of 

Land in Montgomery County, D.C. 
Ark., 158 F.Supp. 272—^Alhion-Ida- 
ho Land Co. v. Adams, D.C.Idaho, 
58 F.Supp. 679. 

Odell V. Reynolds, C.C.A.Ohio, 70 
F. 656. 

-•99. U.S.—U. S. V. 706.98 Acres of 

Land in Montgomery County, D.C. 
Ark., 158 F.Supp. 272. 


Odell V. Reynolds, C.C.A.Ohio, 70 
F. 656. 

1. U.S—U. S. V. 706.98 Acres of 
Land in Montgomery County, D C. 
Ark., 158 F.Supp. 272, 275—Albion- 
Idaho Land Co. v. Adams, D.C.Ida¬ 
ho, 58 F.Supp. 579. 

Odell V. Reynolds, C.C.A.Ohio, 
70 F. 656. 

2. U.S.—U. S. V. 706.98 Acres of 
Land in Montgomery County, D.C. 
Ark., 158 F.Supp. 272—^Albion-Idaho 
Land Co. v, Adams, D.C.Idaho, 58 
F.Supp. 579. 

Odell V. Reynolds, C.C.A.Ohio, 70 
F. 656. 

3. U.S.—U. S. V. 706.98 Acres of 

Land in Montgomery County, D.C. 
Ark., 158 F.Supp. 272—^Albion-Ida- 
ho Land Co. v. Adams, D.C.Idaho, 
58 F.Supp. 579. 

Odell V. Reynolds, C.C.A.Ohio, 70 
F. 666. 

4. U.S.—U. S. V. 706.98 Acres of 

Land in Montgomery County, D.C. 
Ark., 158 F.Supp. 272. 

Odell V. Reynolds, C.C.A.Ohlo, 70 
F. 656. 

5. U.S.—U. S. V. 706.98 Acres of 

Land In Montgomery County, D.C. 
Ark., 158 F.Supp. 272. 

693 


6. U.S.—U. S. V. 706.98 Acres of 
Land in Montgomery County, su¬ 
pra. 

7. riling of motion 

Motion for relief from judgment 
is filed when it is received by clerk 
of court with instructions by judge 
to notice it for hearing. 

U.S.—Napier v. Delaware, L. & W. 
R. Co., C.A.N.T., 223 F.2d 28. 

8. U.S.—Steward v. Atlantic Refin¬ 
ing Co., C.A.Pa., 235 F.2d 570. 

Great Am. Indem. Co. v. U. S., 
D.C.La., 120 F.Supp. 446. 

Service of motion 

Motion for relief from judgment 
may be regarded as served when, aft¬ 
er motion is filed with clerk of court, 
clerk pursuant to judge’s direction 
mails notice of hearing to both par¬ 
ties. 

U.S.—Napier v. Delaware, L. & W. 
R. Co., C.A.N.T., 223 P.2d 28. 

9. U.S.—Steward v. Atlantic Refin¬ 
ing Co., C,A.Pa., 235 F.2d 570. 

10. U.S.—Great Am. Indem. Co. v. 
U, S., D.C,La., 120 F.Supp. 445. 

11. U.S.—^Women’s Catholic Order 
of Foresters v. City of Ennis, C.C. 
A.Tex., 116 F.2d 270, certiorari de- 
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While as stated supra § 1248, a court may, on its 
own motion, set aside a void judg-ment, it may do so 
only if proper notice is given of the contemplated 
action,!^ 

If an independent action is brought by a party to 
obtain relief from the judgment, and is brought in a 
court other than the court where the judgment was 
rendered, the issuance and service of process on the 
judgment creditor may not be required if he has 
taken steps equivalent to entering a general appear- 
ance.^3 

§ 1251. - Hearing and Determination 

A judgment may be vacated or set aside only after 
a proper hearing, and at the hearing the allegations for 
relief must be established by adequate proof. 

A court may not deprive a successful party of his 
judgment without a proper hearing,and even 
though a court may, on its own motion, set aside a 
void judgment, as stated supra § 1248, it may do so 
only if the party adversely affected has been given 
an opportunity to be heard on the question.!^ The 
hearing of an application for relief from a judgment 
or order should be free of the distractions and com¬ 
plexities created by new parties or new claims, and 
it should be concentrated on the appropriate issue 
that is presented to the court.i® In cases arising 
under Rule 60 (b) the provisions of Rule 52 (a) 
of the Federal Rules of Civil Procedure do not ap¬ 
ply to require findings of fact and conclusions of 


law.i*^ 

An application for relief under Rule 60 (b) must 
be clearly substantiated by adequate proof,and a 
failure to sustain the allegations of the application 
or motion will result in denial of any relief.Al¬ 
legations of the original pleading which are not 
denied by the adverse party will be accepted as 
true.20 

The doctrine is well settled^l that fraud or other 
misconduct which is alleged as ground for obtaining 
relief from a judgment or order must be established 
by clear and convincing evidence.^^ Fraud or other 
misconduct which is alleged as ground for obtaining 
relief from a judgment will not be presumed.23 
Not only must there be clear and convincing proof 
of the fraud, but it must be equally well establish¬ 
ed that it was such as to prevent the losing party 
from fully and fairly presenting his case or de- 
fense.24 

Where it is contended that a judgment was ob¬ 
tained by fraud, a federal court has the inherent 
power to investigate to determine whether the con¬ 
tention is correct,25 and the power to unearth fraud 
in such a situation is the power to unearth it ef¬ 
fectively. Accordingly, the court may bring be¬ 
fore it by appropriate means all those who may be 
affected by the outcome of its investigation,^'^ but 
if the rights of parties are to be adjudicated in such 
an investigation, the usual safeguards of adversary- 
proceedings must be observed.^s 


nied 61 S.Ct. 1112, 313 U.S. 589, 85 
L.Ed. 1544. 

TTiider Egtiity Rules, Rule 38, which 
IS substantially restated in Federal 
Rules of Civil Procedure, Rule 23, 28 
U.S.C.A. following: § 723c, relating to 
class actions, a bondholder, which 
sought tc set aside decree adjudi¬ 
cating rights under refunding agree¬ 
ment on ground that it had received 
no notice of class suit against city 
other than by publication, should 
have served notice on all persons 
holding interests under the decree. 
U.S.—Women's Catholic Order of 
Foresters v. City of Ennis, supra. 

12. U S.—^U. S. V. Milana, D.C.Mich,, 
148 FSupp. 152. 

13. U.S —Hadden v. Rumsey Prod¬ 
ucts, C.A.N.Y., 196 F.2d 92. 

14- U.S.—Universal Oil Products Co. 
V. Root Refining Co., Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L.Ed. 1447, 
rehearing denied 67 S.Ct. 24, 329 U. 
S. 823, 91 L.Ed. 700. 

Hadden v. Rumsey Products, C.A. 
K.Y., 196 F-2d 92—^Assmann v. 

Fleming, C.C.A.Heb., 159 F.2d 332. 

15- U.S-—U. S. V. Milana, D.C.Mich., 

148 F.Supp. 152. I 


16. U.S.—Bigelow v. RKO Radio 
Pictures, D.C.Ill., 16 P.R.D. 15. 

17. U.S—^Delzona Corp. v. Sacks, C. 
A.Pa., 265 F.2d 157. 

18. U.S.—Consolidated Gas & Equip¬ 
ment Co. of America v. Carver, C. 
A.Colo., 257 P.2d 111. 

19. U.S—Siberell v. U. S., C.A.Cal., 
268 F.2d 61—Saenz v. Kenedy, C.A. 
Tex., 178 F2d 417. 

Rosen v. Alleghany Corp., D.C.H. 
Y., 172 F.Supp. 317. 

20. U.S.—^In re Cremidas’ Estate, D. 
C.Alaska, 14 F.R.D. 15. 

21. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d 
846. 

22. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Barrett, supra. 

U.S.—^Assmann v. Fleming, C.C.A. 
Neb., 159 P.2d 332. 

Hadden v. Rumsey Products, D. 
C.ISr.Y., 96 F.Supp. 988, reversed on 
other grounds, C.A., 196 F.2d 92. 

23. U.S.—^Assmann v. Fleming, C.C. 
A.Keb.. 159 P.2d 332. 

Hadden v. Rumsey Products, D. 
C.K.Y., 96 F.Supp. 988, reversed on 
other grounds, C.A., 19S F.2d 92. 
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24. U.S.—Atchison, T. & S. F. Ry. 
Co. V. Barrett, C.A.Cal., 246 F.2d' 
846. 

25. U.S —Universal Oil Products Co. 
V. Root Refining Co., Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L Ed 1447, 
rehearing denied 67 S.Ct. 24, 329 

U. S. 823, 91 LEd. 700. 

Cuthill V. Ortman-Miller Mach. 
Co., CA.Ind., 216 P.2d 336. 

Hadden v. Rumsey Products, D. 
C.H.Y., 96 F.Supp. 988, reversed on 
other grounds, C.A., 196 P.2d 92. 

26. U.S.—Universal Oil Products Co.. 

V. Root Refining Co., Del., 66 S.Ct. 
1176, 328 U S. 575, 90 L.Ed. 1447, re¬ 
hearing denied 67 S.Ct. 24, 329 U.S. 
823, 91 L.Ed. 700. 

Hadden v. Rumsey Products, D.. 
C.N.Y., 96 F.Supp. 988, reversed on 
other grounds, C.A., 196 F.2d 92. 

27. U.S—^Universal Oil Products Co. 
V. Root Refining Co., Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L.Ed. 1447, 
rehearing denied 67 S.Ct. 24, 329' 
U.S. 823, 91 L.Ed. 700. 

Hadden v. Rumsey Products, D. 
C.N.Y., 96 F.Supp. 988, reversed on' 
other grounds, C.A,, 196 F.2d 92. 

28. U.S.—^Universal Oil Products Co.. 
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It has been said that the decisions are not har¬ 
monious as to the conditions and factors which may 
he considered on a motion to correct a judgment,29 
but it is generally accepted that if oral evidence is 
-adduced it must be clear and convincing.^o Where 
the written record is clear and convincing as to the 
judgment which was entered by the court, the court 
will not undertake to change the judgment on oral 
testimony unless such testimony is clear and so de¬ 
cisive in its nature as to compel it.^i 

If relief from a judgment is sought under Rule 
60 (b) on the ground that a juror withheld informa¬ 
tion on voir dire examination, the moving party 
must prove such fact by evidence other than the 
testimony of the juror or other jurors.^2 Where 
:a stockholder’s derivative action has been dismiss¬ 
ed following a settlement and other stockholders file 
.a petition to reopen the case, testimony taken in 
.another proceeding cannot be made a part of the 
record on the stockholders’ petition where not all of 
the parties to the stockholder’s derivative action had 
a right to cross-examine witnesses in the other pro¬ 
ceeding but such a judgment of dismissal can¬ 
not be vacated on the ground that the corporation 
was not properly represented by an attorney at the 
time of the settlement, where the plaintiff stock¬ 
holder represented it in the negotiations.^^ 

In a proceeding brought under Rule 60 (b) to ob¬ 
tain relief from a judgment, it is the duty of the 
court to weigh the evidence and determine the 


credibility of the witnesses,but where perjurious 
testimony in furtherance of a premeditated plan or 
conspiracy has played some part in influencing the 
court to render a judgment which it would be 
unconscionable to enforce, the effect of such testi¬ 
mony will not be weighed in a suit to set aside that 
judgment.^^ The perjurious testimony will be 
deemed material as a matter of law, since it was 
offered to defraud the court and achieved that end.^^ 

The relief that is available under Rule 60 (b) is 
the setting aside of a judgment,^^ and relief may not 
be granted which is outside the permissible scope of 
the Rule,and it may be denied if no useful purpose 
would be served by granting 

When a judgment has been entered, and relief 
from the judgment is sought under the provisions of 
Rule 60 (b), a motion for such relief does not auto¬ 
matically suspend the operation of the judgment, 
and an order denying a motion for relief puts an end 
to any further action by the district court and leaves 
the judgment in full force and effect.^^ 

Where an action is brought against a number of 
defendants to set aside a judgment, and one defend¬ 
ant fails to appear, and those appearing move to dis¬ 
miss the suit, the court will not enter a final judg¬ 
ment or decree against defendant who has not ap¬ 
peared, but will determine the suit on the merits 
and, if it is adverse to plaintiff, the suit will be dis¬ 
missed as to all defendants, including defendant who 

did not appear.^2 


v. Root Refining' Co., Del., 66 S.Ct. 
1176, 328 U.S. 675, 90 L.Ed. 1447, re¬ 
hearing denied 67 S.Ct. 24, 329 U.S. 
823, 91 L.Ed, 700. 

29. Rule at common law 

At common law, rule was that cor¬ 
rection of clerical error in record by 
nunc pro tunc order could be based 
solely on record prior to or at least 
of equal date with that part of rec- 
..ord sought to be corrected, and it 
could not be based on consideration 
of parol evidence. 

Xj.s.—Blankenship v. Royalty Hold¬ 
ing Co., C.A.Okl., 202 F.2d 77. 

, 30. U.S.—Blankenship v. Royalty 
Holding Co., supra. 

31. U.S.—^Blankenship v. Royalty 
Holding Co., supra. 

32. Testimony by juror 

After such evidence has been sub¬ 
mitted juror may then be called by 
moving party to corroborate the fact 
if necessary, or juror may be called 
' by other party to refute moving par¬ 
ty’s position. 

U.S.—Lay V. J. M. McDonald Co., D. 
C.Colo., 24 F.R.D. 36. 


33. US.—-Rogers v. Hill, D.C.N.Y., 
34 F.Supp. 358. 

34. U.S.—Rogers v. Hill, supra. 

35. U.S.—Cuthill V. Ortman-Miller 
Mach. Co.. CA.Ind., 249 F.2d 43, 
certiorari denied 78 S.Ct. 703, 356 

U. S. 919. 2 L.Ed.2d 715. 

Evidence held sufiacieut 

(1) To sustain finding that no 
fraud existed sufficient to warrant 
vacation of judgment. 

U.S.—Independence Lead Mines Co. 

V. Kingsbury, C.A.Idaho, 175 F.2d 
983, certiorari denied 70 S.Ct. 249, 
338 U.S. 900, 94 L.Ed. 554. 

(2) To sustain finding as to other 
matters. 

U.S.—Shackleton v. Food Machinery 
& Chemical Corp., C.A.I11., 248 P.2d 
854. 

Evidence held insufficient 

To sustain allegations as to fraud. 
XJ.S.—^U. S. V. 12 381 Acres of Land, 
More or Less, Situate in Curry 
County, N. M., D.C.NT.M., 109 F. 
Supp. 279. 

36. U.S.—Atchison, T. & S. F. Ry. 
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Co. V. Barrett, C.A.Cal., 246 F.2d 
846. 

Jungersen v. Axel Bros., Inc., D. 
CNT.. 121 F.Supp. 712, affirmed, 
C.A., 217 P.2d 646, certiorari denied 
75 S.Ct. 784, 349 U.S. 940. 99 L.Ed. 
1267, rehearing denied 76 S.Ct. 99, 
350 U.S. 868, 100 L.Ed. 769. 

37. U.S.—^Jungersen v. Axel Bros., 
supra. 

38. U.S.—Bishop v. U. S., C.A.Tex., 
266 F.2d 657. 

39. U.S.—Bishop V. U. S., supra. 

40. U.S.—^American Elastics v. U. 
S., D.C.N.Y., 84 F.Supp. 198. 

41. U.S.—Markert v. Swift & Co., C. 
A.N.Y., 173 F.2d 517. 

42. U.S.—Greenspahn v. Joseph E. 
Seagram & Sons, C.A.N.Y,, 186 P.2d 
616. 

43. U.S.—Barnes v. Boyd, D.C.W.Va., 
8 F.Supp. 584, affirmed, C.C.A., 73 
F.2d 910, certiorari denied 55 S.Ct. 
550, 294 U.S. 723, 79 L.Ed. 1254, re¬ 
hearing denied 65 S.Ct. 647, 295 U 
S. 768, 79 L.Ed. 1708. 
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G. LIEN 


§ 1252. In General 

A Judgment in a federal court Is a lien where it is 
such by the laws of the state, and In the same manner, 
to the same extent, and under the same conditions as 
though it had been rendered by the state court. 

By virtue of a federal statute, 28 U.S.C.A. § 1962, 
judgments recovered in federal courts are liens in 
all cases where they are such by the laws of the 
state,and, as regulated and controlled by the local 
state law, are liens in the same manner, to the same 
extent, and under the same conditions as are liens of 
judgments rendered by the state courts.Provi¬ 
sions of the state law have been followed as to sus¬ 
pension of a judgment lien during appeal,^^ the 
duration of the lien, or the time when and causes 
by which it ceases,the priority of a lien obtained 
in a federal court,and as to the time after rendi¬ 
tion of judgment within which a sale of real estate 
attached on mesne process must be completed in 
order to preserve the lien.^^ The Act of 1888, now 
28 U.S.C.A. § 1962, did not affect the lien of a 
judgment which had attached prior to its passage.^o 

When a judgment is recorded in the office of the 


clerk of a federal court, no further steps need be 
taken to constitute the judgment a lien on real 
estate of the judgment debtor located in the same 
county as the court, and the judgment constitutes a 
valid notice of the existence of the hen.^^ 

§ 1253. Territorial Extent of Lien 

In the absence of statutory restriction, the lien of a 
federal court judgment is a lien throughout the terri¬ 
torial Jurisdiction of such court. 

Under the provisions of the federal statutes, 28 
U.S.C.A. §§ 1962, 1963, the lien of a judgment of 
a federal court is a lien throughout the territorial 
jurisdiction of such court, except where it is re¬ 
stricted by the state statute which makes the terri¬ 
torial application of the lien of a federal judgment 
the same as that of a state court judgment,53 and 
makes a judgment of a federal court a lien only irk 
the county in which it is rendered, unless it is ex¬ 
tended by filing a transcript thereof and entering’ 
it on the judgment records of other counties of the 
state.54 Provisions of the state law have also been 
followed as to a judgment becoming a lien, even 


44. U.S.—-tJ. S. V. Harpootlian, C.C. 
A.N.T., 24 F.2d 646. 

25 C J. p 822 note 25. 

Lien of judgment generally see Judg¬ 
ments §§ 454-511. 

Act Aug. 1, 1883, o 729 “was first 
formal act to regulate fully the liens 
of judgments and decrees of the 
courts of the United States.” 

Xj s. —Rhea v. Smith, Mo., 47 S.Ct. 
698, 699, 274 U.S. 434, 71 L.Ed. 
1139. 

45. U.S,—Rhea v. Smith, supra— 

Williams v. Benedict, Miss, 8 How. 
107, 12 L.Ed. 1007—Brown v. 

Pierce, Neb., 7 Wall. 205, 19 L.Ed. 
134. 

Ersa, Inc. v. Dudley, C.A.Pa., 234 
P.2d 178—Reconstruction Finance 
Corporation v. Maley, C.C.A.I11., 125 
F.2d 131—U. S. V. Harpootlian, C.C. 
A.N.T., 24 F.2d 646. 

In re B. P. Lientz Mfg. Co., D.C. 
Mo., 32 F.Supp. 233. 

Cropsey v. Crandall, C.C.N.T., 6 
P.CasNo.3,418, 2 Blatchf. 341. 
Contra Carroll v. Watkins, D.C.Miss., 
5 F.Cas.No.2,457, 1 Abb. 474. 

Ala.—Perkins v, Brierfleld Iron & 
Coal Co., 77 Ala. 403—^Pollard v. 
Cocke, 19 Ala. 188. 

Ark.—^Trapnall v. Richardson, Water¬ 
man & Co., 13 Ark. 543, 58 Am.D. 
338—Byers v. Fowler, 12 Ark. 218, 
54 Am.D. 271. 

Ill,—Jones V. Guthrie, 23 Ill. 421. 
Miss,—Tarpley v. Hamer, 17 Miss. ; 
310—Andrews v. Doe, 7 Miss 554, : 
38 Am.D. 450. I 


Neb.—Rathbone Co. v. Kimball, 220 
N.W. 244, 117 Neb. 229. certiorari 
denied 49 S.Ct. 179, 278 U.S. 655, 
73 L Ed, 564. 

N.T,—^Manhattan Co. v. Evertson, 6 
Paige 457. 

Ohio.—Lawrence v. Belger, 81 Ohio 
St. 175—Sellers v. Corwin, 6 Ohio 
398, 24 Am.D. 301. 

Puerto Rico.—^Fernandez v. Esmoris, 

I Puerto Rico Fed. 483. 

Utah.—Thompson v. Avery, 39 P. 829, 

II Utah 214. 

25 C.J. p 823 note 26. 

Xiien created by court order 

A federal district court order, re¬ 
quiring bank to pay to court clerk 
balance of depositor’s account and 
directing payment thereof in turn to 
depositor’s judgment creditors for 
credit on judgment after issuance of 
execution thereon, created lien on 
deposit in such creditors' favor. 

U.S.—Marx v. Maddrey, D.C.N.C., 106 
F.Supp. 535. 

46. U.S.—U. S. V. Sturgis, D.C.N.Y., 
14 F. 810. 

47- U.S.—^U. S. V. Harpootlian, C.C. 
A.N.Y., 24 F.2d 646. 

Cropsey v. Crandall, C.C., 6 F.Cas. 
No.3,418, 2 Blatchf. 341, 10 N.Y. 
Leg.Obs. 1- 

Ala,—Perkins v. Brierfield Iron & 
Coal Co., 77 Ala. 403. 

Miss.—^Abbey v. Commercial Bank. 
34 Miss. 571, 69 Am.D. 401. 

48. U.S.—Bentley v. Kirbo, D.C. 
Alaska, 169 F.Supp. 38. 
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NY.—Rezak v. Kings Trading & 
Holding Co., 154 NTS 2d 298. 

49. U S —Sowles v. Witters, C.C.Vt., 
55 F. 159, appeal dismissed 14 S.Ct. 
1153, 154 U.S. 517, 38 L.Ed. 1075. 

50. Ill.—^Rock Island Nat. Bank v. 
Thompson, 60 N.E. 1089, 173 Ill. 
593, 64 Am.S.R. 137. 

Neb.—Commercial Bank of St. Louis- 
V. Eastern Banking Co., 71 N.W. 
1024, 51 Neb. 766. 

Effect of repealing act on existing 
judgments 

Act Aug. 17, 1912, repealing Act 
Aug. 1, 1888, § 3, making certain re¬ 
corded federal court judgments liens 
on real estate, did not affect the lien 
of judgments that had been previous¬ 
ly recorded under the repealed sec¬ 
tion. 

U.S.—U. S. V. Kendall, D.C.La., 263 F. 
126. 

51. U.S.—In re Prather, D.C.Ill., 138 
F.Supp. 433. 

52. U.S.—Rhea v. Smith, Mo, 47 S. 
Ct 698, 274 U.S. 434, 71 L.Ed. 1139. 

U. S. V. Harpootlian, C.C.A,N.Y., 
24 F.2d 646. 

53. U.S.—Rhea v. Smith, Mo., 47 S. 
Ct. 698, 274 U.S. 434, 71 L.Ed. 1139. 

54. U.S.—In re P. B. Lientz Mfg. Co., 
D.C.Mo., 32 F.Supp. 233, 

Dartmouth Sav. Bank v. Bates, 
C.C.Kan., 44 F. 546. 

Ill.—Rock Island Nat. Bank v.. 
Thompson, 50 N.E. 1089, 173 Ill_ 
503, 64 Am.S.R. 137, 
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in the county where it is rendered, only from the 
time it is properly enrolled therein,and in coun¬ 
ties having two judicial districts, it operates as a 
lien only in the district in which it is enrolled.^® 

Prior to the enactment of the present federal stat¬ 
ute, the lien of a judgment of a federal court was 
coextensive with its territorial jurisdiction, and ex¬ 


tended to all chargeable property of the debtor 
throughout the federal judicial district,or accord¬ 
ing to some decisions throughout the stateand 
it was held that this rule was not affected by a 
state statute requiring judgments to be recorded, 
for the purposes of a lien, in the county in which the 
property to be affected lay,^^ although, as to this, 
there was authority to the contrary. 


XIX. EXECUTIOlSr AND OTHER PROCEEDINGS FOR ENFORCEMENT OF JUDGMENT 


§ 1254. In General 

A writ of execution is a procedural device issued by a 
court for the enforcement of Its Judgment and is to be 
-distinguished therefrom. 

A writ of execution is a procedural device issued 
by a court to assist a successful litigant in obtaining 
the benefits of the judgment awarded him.^^ It is 
not part of the judgment itself and must be distin¬ 
guished therefrom.62 jts sole function is related to 
enforcing the judgment of the court.^^ 

Permissible arguments. On motion by plaintiff 
for issuance of execution on his judgment, either 
party may present arguments on any point of law 
or legal theory he may choose at any time prior to 
final submission of the matter to the court,and 


the fact that plaintiff, in anticipating a plea of dis¬ 
charge by bankruptcy, makes mention only of fraud 
does not foreclose him from later enlarging his 
argument to include a contention that the judgment 
was for a debt not affected by the discharge in that 
it was for a willful and malicious injury to person 

or property.65 

Enforcement of order against persons not par¬ 
ties, By virtue of the Federal Rules of Civil Pro¬ 
cedure, Rule 71, 28 U.S.C.A., when obedience to an 
order may be lawfully enforced against a person 
who is not a party, he is liable to the same process 
for enforcing obedience to the order as if he were 
a party. 


Neb.—Rathbone Co. v. Kimball, 220 
N.W. 244, 117 Neb. 229, certiorari 
denied 49 S.Ct. 179, 278 U.S. 655, 
73 L.Ed. 564. 

N.C.—^Alsop V. Moseley, 10 S.E. 124, 
104 N.C. 60. 

34 C.J. p 577 note 82 [b]. 

“It is within the constitutional 
power of congrress to make judgments 
In the federal courts liens on the 
■debtor’s property, and to fix the ter¬ 
ritorial extent and duration of such 
liens, independently of state laws. 
But in this, as in all other matters 
relating to the practice and proceed¬ 
ings for obtaining and enforcing 
Judgments in the federal courts, it 
has always been the policy of con¬ 
gress to conform the processes in the 
fedei'al courts to those in the state 
<jourts.“ 

U.S.—Dartmouth Sav. Bank v. Bates, 
C.C.Kan., 44 F. 546, 547. 

In. Ohio, a statute requiring a rec¬ 
ord of judgments in other counties 
was held not to apply to judgments 
of federal courts. 

Ohio.—Stewart v. Wheeling & L. E. 
Ry. Co., 41 N.E. 247, 63 Ohio St. 
151, 29 L.R.A. 438. 

55. U.S.—^In re Jackson Light & 
Traction Co., D.C.Miss., 265 P. 389, 
affirmed, C.C.A., 269 P. 223—U. S. 
V. Kendall, D.C.La., 263 P. 126. 

56. U.S.—In re Jackson Light & 
Traction Co., C.C.A.Miss., 269 F. 

223. 


57 . XJ.S.—U. S. V. Scott, C.C.Tex., 27 

P.Cas.No.16,242, 3 Woods 334—Lud¬ 
low V. Clinton Line R. Co., C.C. 
Ohio, 15 P.Cas.No.8,600, 1 Flipp. 25 
—Lombard v. Bayard, C.C.Pa., 15 P. 
Cas.No.S,469, affirmed Bayard v. 
Lombard, 9 How. 630, 13 L.Ed. 246 
—Cropsey v. Crandall, C.C.N.T., 6 
P.Cas.No.3,418, 2 Blatchf. 341—Car- 
roll V. Watkins, D.C.Miss., 5 F.Cas. 
No.2,467, 1 Abb. 474—Barth v. 

Makeever, C.C.Ind., 2 P.Cas.No.l,- 
069, 4 Biss. 206. 

Ark.—Trapnall v. Richardson, Water¬ 
man & Co., 13 Ark. 543, 68 Am.D. 
338—^Byers v. Fowler, 12 Ark. 218, 
54 Am.D. 271. 

Fla.—^Doyle v. Wade, 1 So. 616, 23 Fla. 
90, 11 Am.S.R. 334. 

Ill.—Rock Island Nat. Bank v. 
Thompson, 60 N.E. 1089, 173 Ill. 
593, 64 Am.S.R. 137. 

Tex.—^Branch v. Lowery, 31 Tex. 96. 

58. U.S.—U. S. V. Duncan, C.C.Ill., 
26 F.Cas.No.15.003, 4 McLean 607 
—Prevost V. Gorrell, C.C.Pa., 19 F. 
Cas.No.11,400. 

N.Y.—Manhattan Co. v. Everts on, 6 
Paige 457. 

Ohio.—Sellers v. Corwin, 6 Ohio 398, 
24 Am.D. 301. 

l^and outside state 

A judgment in favor of United 
States, recovered in federal court, is 
not a lien on lands outside the state 
in which the court is sitting at the 
time. 


N.T.—Manhattan Co. v. Evertson, 6 
Paige 457. 

59. U.S.—U. S. V. Scott, C.C.Tex., 27 
P.Cas.No.16.242, 3 Woods 334—Car- 
roll V. Watkins, D.C.Miss., 6 F.Cas. 
No.2,457, 1 Abb. 474. 

Fla.—^Doyle v. Wade, 1 So. 516, 23 
Fla. 90, 11 Am.S.R. 334, 

Pa.—Seventeenth St. Land Co. v. 
Hustead, 106 A. 640, 263 Pa. 342. 

60. Miss.—Hall V. Green, 60 Miss. 47. 

Tenn.—^Vance’s Heirs v. Johnson, 10 

Humphr. 214—^Reid v. House, 2 
Humphr. 676. 

61. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 

Warehousemen’s Union, D.C.Ha- 
waii, 128 F.Supp. 697. 

Definition and nature of execution 
generally see Executions § 1. 

62. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 

Warehousemen’s Union, supra. 

63. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 

Warehousemen’s Union, supra. 

64. U.S.—^Barbachano v. Allen, C.A. 
Cal., 192 F.2d 836. 

65. U.S.—Barbachano v. Allen, su¬ 
pra. 

66. D.C.—Land v. Dollar, 188 F.2d 
629, 88 U.S.APP.D.C. 162. 

Order prohibiting transfer of stock 
Where stockholders of steamship 

company brought suit against mem¬ 
bers of Maritime Commission to re- 
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§ 1255. Conformity to State Law 

Process to enforce a federal court judgment must be 
in accordance with the practice and procedure of the 
state in which the court issuing the process is held, except 
that any federal statute governs to the extent that it is 
applicable. 

Any federal statute governs process to enforce a 
federal court judgment to the extent that it is ap¬ 
plicable, and hence the federal statutes should be 
looked to when it is sought to enforce a federal 
court judgment.^'^ In the absence of a governing 
federal statute, however, the procedure on execution 
in proceedings supplementary to and in aid of a 
judgment and in proceedings on and in aid of execu¬ 
tion, by virtue of Rule 69 (a) of the Federal Rules 
of Civil Procedure, 28 U.S.C.A., and prior federal 
statutes which the Rule restates in substance, is 
in accordance with the practice and procedure of 
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the state in which the court is held, existing at the 
time the remedy is sought. 

The general policy and intent of the law is to' 
adopt and conform the process for the enforcement 
of federal court judgments to the state process and 
proceedings, but under such guards and checks as 
may be necessary to insure the due exercise of the 
powers of the federal courts.^^ Under Rule 69 (a), 
the state law controls both the substantive and the 
procedural rights in proceedings for the enforce¬ 
ment of a federal court judgment,and the en¬ 
forceability of a judgment of a federal district court 
depends on the practice applicable to a judgment of 
the state in which such court is located.'^^ 

If there is a state statute on the subject, its con¬ 
struction by the highest court of the state is binding 
on the federal courts,but this does not mean that 


oover stock delivered to commission, 
and trial court ordered that until 
final determination of case, defend¬ 
ant should not dispose of possession 
or custody of any shares, without 
griving- plaintiff twenty days’ notice 
in writing of their intention to do so, 
if Secretary of Commerce, who was 
not party to litigation, acquired cus¬ 
tody or possession of shares after en¬ 
try of order, obedience to order was 
enforceable against him by same 
process for forcing obedience to or¬ 
der if he were a party. 

B.a—Land v. Dollar, 188 F.2d 629, 
88 U.S.APP.D.C. 162. 

67. U,S—U. S. V. Denver & R. G. W. 
R. Co., C.A.Utah, 223 F,2d 126— 
Edmonston v. Sisk, C.C.A.OkL, 156 
F.2d 309. 

Bank of America Nat. Trust & 
Savings Ass’n v. Bair, D.C Mont., 
34 F.Supp. 857, affirmed, C.C.A., 
Bair v. Bank of America Nat. Trust 
& Savings Ass’n, 112 F.2d 247, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
684, 85 L.Ed. 441. 

Contradictory state law 

State law which is in collision with 
any act of congress cannot be con¬ 
trolling. 

U.S.—McCracken v. Hayward, Ill., 2 
How. 608. 11 L.Ed. 397. 

68. U.S—Amis v. Smith, Miss., 16 
Pet. 303, 10 LEd 973. 

U. S. V. Denver & R. G. W. R. 
Co., aA.Utah, 223 F.2d 126—Recon¬ 
struction Finance Corp. v. Breed¬ 
ing, C.A.Okl, 211 F.2d 385—Bar- 
bachano v. Allen, C.A.Cal., 192 F.2d 
836—Edmonston v. Sisk, C.C.A.OkL, 
156 F.2d 309—Rottenberg v. U. S., 
CC.A.N.T., 142 F.2d 151—DeFoe v. 
Towm of Rutherfordton, C.C.A.N.C., 
122 P.2d 342—Florida Guaranteed 
Securities v. McAllister, D.C.Fla., 
47 F.2d 762—^Woods v. Primm, C.C. 
A.I11., 13 F.2d 572. 


Fried v. Cano, D.C.N.T., 171 F. 
Supp. 254—Juneau Spruce Corp. v. 
International Longshoremen’s and 
Warehousemen’s Union, D.C.Ha- 
waii, 131 F.Supp. 866—^U. S. v. 
Hackett, D.C.Mo., 123 F.Supp. 106 
—^Arenas v. Stern ecker, D.C.Kan , 
109 F.Supp. 1—Schram v. Spivack, 
D.C.Mich., 68 F Supp. 451—Schram 
V. Carlucci, D.C.Mich., 41 F Supp. 
36—Bank of America Nat. Trust & 
Savings Ass’n v. Bair, D.C Mont., 
34 F.Supp. 857, affirmed, C C.A., 
Bair V. Bank of America Nat. Trust 
& Savings Ass’n, 112 F.2d 247, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
684, 85 L.Ed. 441—Commonwealth 
Bank & Trust Co. of San Antonio, 
Tex., V, Collins Mortg. Co., D.C. 
Iowa, 10 F.Supp. 460. 

Oelrich v. City of Pittsburgh, C. 
C.Pa., 18 F.Cas.No.10,444, 17 Leg. 
Int. 4, 3 West.Law Month. 14, 2 
Pittsb.R. 93, 7 Pittsb.Leg.J. 81, 249. 
Ind.—Simpson v. Niles, 1 Ind. 196, 
Smith, 104. 

Mich.—Gorham v. Wing, 10 Mich. 486. 
Puerto Rico.—^A. Bravo & Co. v. 

Gomez, 1 Puerto Rico Fed. 303. 

25 C.J. p 823 note 42. 

Adoption, of state law 

Under former statutes a state law 
enacted subsequent to such act, and 
providing for remedies on judgments, 
could not be followed in a federal 
court, until it had been adopted by a 
general rule of that court. 

U.S.—Lamaster v. Keeler, Neb., 8 S. 
Ct. 197, 123 U.S. 376, 31 L.Ed. 238. 

Citizens’ Bank v. Farwell, Kan., 
56 F. 570, 6 C.C.A. 24. 

25 C.J. p 823 note 42 [b]. 

Federal court may not adopt or 
give effect to any form of execution 
other than writs authorized by state 
law. 

U.S-—Custer v. McCutcheon, Idaho, 
51 S.Ct. 530, 283 U.S. 614, 75 L.Ed. 
1239. 


TTnconditional judgment in federal 
equity case was within scope of stat¬ 
ute authorizing execution on judg¬ 
ment as provided by state laws. 

U.S.—Florida Guaranteed Securities 
V. McAllister, D.C.Fla., 47 F.2d 762. 
In condemnation suit by United 
States, law of state in which suit 
was instituted determined right ac¬ 
quired by landowner through judg¬ 
ment awarding damages. 

U.S.—U. S. V. Bouchard, C.C.A.Vt., 64 
F.2d 482. 

Statute not applicable 
[ A statutory provision that, unless 
plaintiff indorsed on the execution 
that he would receive certain kinds 
of bank notes in payment, defendant 
could give a replevin bond for the 
debt payable in two years did not ap¬ 
ply to executions on judgments of 
federal courts. 

U.S.—^Wayman v. Southard, Ky., 10' 
Wheat. 1, 6 L.Ed. 253. 

69. U.S.—Oelrich v. City of Pitts¬ 
burgh, C.C.Pa, 18 P.Cas.No.10,444, 
17 Leg Int. 4, 3 West.Law Month, 
14, 2 Pittsb.R. 93, 7 Pittsb Leg.J. 
81, 249. 

70. U.S.—Huddleston v. Dwyer, Okl., 
64 S.Ct. 1015, 322 U.S. 232, 88 L.Ed. 
1246. 

Presumption of payment 

State law governs as to the pre¬ 
sumption of payment of a judgment 
arising from failure to issue execu¬ 
tion thereon for a designated period.. 
U.S.—General Electric Co. v. Hurd, 
C.C.Or., 171 F. 984. 

25 C.J. p 822 note 17. 

71. U.S.—^U. S. for Use and Benefit 
of Grohne v. English Const. Co., D. 
C.N.T., 95 F.Supp. 763. 

72. U.S.—Reconstruction Finance- 

Corp. V. Breeding, C.A.Okl., 211 F.2d; 
385. 
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every possible technical requirement that might be 
found in the state statutes and decisions must be fol¬ 
lowed where wholly different and distinct remedies 

are provided 

Pursuant to Rule 69 and prior statutes, the federal 
courts have applied the state law with respect to 
the remedy for the collection of claims by judgment 
creditors of a municipal corporationand of a 
countyFederal statutes requiring the application 
of state practice and procedures for the enforce¬ 
ment of judgments, however, were held not to em¬ 
brace remedies in equity by independent suits which 
may have been given by the statutes of a stated® 

Prior to the abolishment of writs of scire facias, 
federal courts were held not required to follow 
the method prescribed by state statutes in serving 
such a writ to revive a judgment against a nonresi¬ 
dent defendant, if it deemed such method insuffi¬ 
cient.'^'^ Also, it has been held that a federal court 
which has jurisdiction to render a judgment has 
power to enforce it by appropriate process, not¬ 
withstanding a statute providing a different remedy 
in a state court,and that in enforcing the rights 
of occupying claimant after judgment in ejectment, 
the federal court need not follow the statutes but 
could conform to its ordinary procedure.*^^ 


Action on judgment, A cause of action for a new 
judgment based on a prior judgment is not a pro¬ 
ceeding in aid of the prior judgment within the 
meaning of Rule 69 making applicable state law with 
respect to the remedies of execution and other pro¬ 
ceedings ‘‘in aid of a judgment.”SO 

Judgment registered in another district. A stat¬ 
ute providing for the registration of federal district 
court judgments in other districts and requiring the 
courts in such other districts to enforce duly regis¬ 
tered foreign judgments does not require the adop¬ 
tion of execution procedures of the jurisdiction of 
rendition.SI Once the judgment from a federal 
court of another district has been registered in a 
federal district court the judgment creditor may 
pursue all remedies available to him in the district 
where registered to secure satisfaction for the debt, 
and the law of that district determines the proce¬ 
dural rights of the judgment creditor relating to 

execution.® 2 

Conformity Act. In as much as specific federal 
statutes governed the application of state practice 
and procedure to the enforcement of a federal 
judgment, the former Conformity Act, although 
suf&ciently comprehensive to embrace proceedings 
after judgment,s® did not extend to such proceed- 


73. U.S.—Bank of America Nat. 
Trust & Saving-s Ass’n v. Bair, D. 
C Mont., 34 F.Supp. 857, affirmed, 
O.C.A., Bair v. Bank of America 
Nat. Trust & Savings Ass'n, 112 
F.2d 247, certiorari denied 61 S.Ct. 
61. 311 U.S. 684, 86 L. Ed. 441. 

Remedies selected held sufficient 
The remedies selected by judgment 
(Creditor under state statute requir¬ 
ing judgment debtor to answer con¬ 
cerning his property and requiring 
witnesses to testify were sufficient 
without requiring judgment creditor 
to follow every possible technical re¬ 
quirement that might be found in 
state statutes and decisions. 

U.S.—Bank of America Nat. Trust & 
Savings Ass’n v. Bair, D.C Mont, 34 
F.Supp. 857, affirmed, C.C.A., Bair 
V. Bank of America Nat. Trust & 
Savings Ass’n, 112 P 2d 247, certio¬ 
rari denied 61 S.Ct. 61, 311 U.S. 684, 
86 L.Ed. 441. 

74, U.S.—Borough of Fort Lee v. 
U. S. ex rel. Barker, C.C.A.N.J., 
104 F.2d 275, certiorari dismissed 
60 S Ct. 136, 308 U.S. 629, 84 L.Ed. 
525. 

President v. City of Elizabeth, C. 
C.N.J., 40 F. 799—Moran v. City of 
Elizabeth, C.C.N.J., 9 F. 72. 

Oelrich v. City of Pittsburgh, C. 
C.Pa., 18 F.Cas.No.10,444, 17 Leg. 
Int. 4, 3 West Law Month. 14, 2 
Pittsb.R. 93, 7 Pittsb.Leg.J. 81, 249. 

•75. U.S.—Pollock V. Lawrence Coun¬ 


ty, C.C.Pa., 19 F.Cas.No.11,255, 7 
Pittsb.Leg.J. 373, 3 West.Law 

Month. 68, 2 Pitts. 137—^Dobbin v. 
Allegheny County, C.C Pa., 7 F.Cas, 
No,3,941, 3 West.Law Month. 74, 7 
Pittsb.Leg.J. 282, 2 Pittsb.Rep. 120. 

76. U.S.—Hudson v. Wood, C.C.Ky., 
119 F. 764. 

77. U S.—Collin County Nat. Bank 
V. Hughes, Colo., 155 F. 389, 83 
C.C.A. 661. 

Writ of scire facias abolished by 
Federal Rules of Civil Procedure, 
Rule 81 (b), 28 U.S.C.A. 

78. U.S.—Tucker v. Hubbert, Ky., 
19 6 F. 849, 117 C.C.A. 365. 

25 C.J. p 824 note 61. 

79. U.S.—Leighton v. Young, Neb., 
52 F. 439, 3 C.C.A. 176, 18 L.R.A. 
266. 

80. U.S.—Miller v. U, S., C.C.A.Cal., 
160 F.2d 608. 

81. U.S.—^Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen's Union, D.C.Ha- 
waii, 128 F.Supp. 697. 

Registration of judgment of federal 
district court in another district 
see supra § 1232. 

82. U.S.—^Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen’s Union, D.C.Ha- 
waii, 128 F.Supp. 697. 

Public policy 

After registration the judgment is 

in effect a judgment of the court of 

699 


the district where registered, and 
considerations of public policy in 
the district where the judgment was 
first rendered are not pertinent in 
the district of registration. 

U.S.—Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen's Union, D.C.Cal., 128 F. 
Supp. 715. 

Time limit 

Law of district where judgment is 
registered governing time within 
which a writ of execution may be 
granted is applicable. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen’s & Ware¬ 
housemen's Union, D.C.Hawaii, 128 
F.Supp. 697. 

83. U.S.—Lamaster v. Keeler, Neb., 
8 S.Ct. 197, 123 U.S. 376, 31 L.Ed. 
238. 

Petrified Bone Min. Co. v. Rogers, 
C.C.Pa., 159 F. 1019. 
liability of surety's administrator 
in scire facias after judgment nisi on 
a bail bond was determinable accord¬ 
ing to the state law, under the con¬ 
formity statute, notwithstanding the 
bail bond was executed in a criminal 
proceeding pending in a federal 
court. 

U.S.—^U. S. V. Ewing, D.C.Miss., 19 
P.2d 378. 

Commou-law procedure 

Where federal statutes did not in¬ 
dicate the practice to be followed on 
scire facias, resort to the procedure 
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ings.^^ 

§ 1256. Remedies Available 

Federal courts have power to enforce their judgments 
by orderly process and may issue writs of execution for 
that purpose. 

The jurisdiction of a federal court is not exhaust¬ 
ed by the rendition of its judgment, but continues 
until that judgment is satisfied.^s Ji is empowered 
to enforce its decrees and judgments by orderly pro¬ 
cess,®^ and in so doing it has much power and wide 
discretion,s7 and may issue proper process for their 
enforcement.^^ 'phe Federal Rules of Civil Pro¬ 
cedure, Rule 69, 28 U.S.C.A., and prior federal stat¬ 
utes, authorize the enforcement of a federal judg¬ 
ment by writ of execution,and indicate a definite 
policy to treat a judgment on a separate claim as so 
far final that it may be enforced by execution.^^ 

§ 1257. - Attachment or Sequestration 

Attachment or sequestration may be an appropriate 
remedy to enforce the judgment of a federal court. 

Attachment or sequestration may be an appropri¬ 
ate remedy to enforce the judgment of a federal 


court.9i Under Rule 70 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the issuance of a writ 
of attachment or sequestration against the property 
of the disobedient party is permitted to compel obe^ 
dience to a judgment directing a party to perform a 
specific act, but it cannot be obtained before judg¬ 
ment, since the Rule is operative only after a judg¬ 
ment is entered.^^ In an action in aid of an attach¬ 
ment and execution, issued in an original action' 
against a foreign corporation, a district court may 
review the papers on which a second attachment is 
issued and determine if it was properly issued under 
the state statute and decisions interpreting them.^^ 

§ 1258. Judgment on Which Based 

A federal court may issue an execution to enforce' 
the judgment of a federal court for the payment of money, 
but not for the enforcement of a judgment of a state court 
or in a criminal case. 

Under the Federal Rules of Civil Procedure, Rule 
69 (a), 28 U.S.C.A., which restates prior federal 
statutes with respect to the enforcement of a judg¬ 
ment, an execution may issue to enforce the judg¬ 
ment of a federal court for the payment of money, 


which obtained at common law was 
required. 

U.S.—Kirk v. U. S., C.CNT., 131 F. 
331, affirmed 137 P. 753, 70 C.C.A. 
187, affirmed U. S. v. Kirk, 27 S.Ct. 
788, 204 U.S. 668, 51 L.Ed. 671. 

84. Xr.S. —^Lamaster v. Keeler, Neh., 
S S.Ct. 197, 123 U.S. 376, 31 L.Ed. 
238 

U. S. y. Train, C.C.Mass., 12 F. 
852. 

25 C.J. p 823 note 41. 

85. U.S.—Rig'g’s V. Johnson County, 
Iowa, 6 Wall. 166, 18 L.Ed. 768, 
followed in TJ. S. ex rel. v. Council 
of Keokuk, 6 Wall. 518, 18 U.Ed. 
918—^Wayman v. Southard, Ky., 10 
Wheat. 1, 6 L.Ed. 253. 

Pease v. Hathbnn-Jones Eng-i- 
neering Co., Tex., 228 F. 273, 142 
C.C.A. 565, affirmed 37 S.Ct. 283, 
243 U.S. 273, 61 E.Ed. 715, Ann.Cas. 
1018C, 1147. 

Pollock V. Lawrence County, C.C. 
Pa., 19 P.Cas.N'o.11,255. 7 Pittsb. 
Leg.J. 373, 8 West.Law Month. 68, 
2 Pittsb. 137. 

Court of ©anity has perpetual ju¬ 
risdiction over the enforcement of its 
judgment, even in the absence of any 
provision in the judgment for such 
perpetual jurisdiction. 

U.S.—^U. S. V. Aluminum Co. of Amer¬ 
ica, D.aN.Y., 153 F.SUPP. 132. 

86. U.S.—^Kasper v. Brittain, CA. 
Tenn., 245 F.2d 92, certiorari denied 
78 S.Ct. 54, 355 U.S. 834, 2 L.Ed.2d 
46, rehearing denied 78 S.Ct. 147, 
355 U.S. 8S6, 2 L.Ed.2d 115. 


Same as state courts 
Federal courts have same power as 
state courts have to carry judgment 
into execution. 

U.S.—State of Georgia v. Atlantic & 
G. R. Co., C.C.Ga., 10 F.Cas.No.5,- 
351, 3 Woods 434. 

87. U.S.—^Jewel Tea Co. v. Kraus, C. 

A.I11., 204 F.2d 549. 

Power to interporet 

District court has power to inter¬ 
pret its own orders and decrees in 
aid of their proper execution. 

U.S,—^In re United Bancroft Hotel 
Co., D.C-Mass., 86 F.Supp. 690. 

88- U.S,—^Riggs V, Johnson County, 
Iowa, 6 Wall. 166, 18 L.Ed. 768, 
followed in U. S. ex rel. v. Council 
of Keokuk, 6 Wall. 618, 18 L.Ed. 
918. 

“Distringas” is a writ directed to 
sheriff or marshal, commanding him 
to distrain a party of his goods and 
chattels to enforce compliance with 
what is required of him, and also a 
writ sometimes issued against a par¬ 
ty condemned by judgment to do, or 
refrain from doing, something speci¬ 
fied therein. 

U.S.—Rosenthal v. Distillers Distrib¬ 
uting Corp., D.C.Tex., 89 F.Supp. 
795. 

89. U.S.—Custer v. McCutcheon, 

Idaho, 61 S.Ct. 530, 283 U.S. 514, 
75 L.Ed. 1239—Riggs v. Johnson 
County, Iowa, 6 Wall. 166, 18 L.Ed, 
768, followed in U. S. ex rel. v. 
Council of Keokuk, 6 Wall. 618, 18 
L.Ed. 918—Milwaukee & M. R. Co- 
V. Soutter, Wis, 5 Wall. 660, 18 L. 
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Ed. 678—Bank of U. S. v. Halstead, 
Ky., 10 Wheat. 51, 6 L Ed. 264— 
Way man v. Southard, Ky., 10 
Wheat. 1, 6 L.Ed. 253. 

Governor Clinton Co. v. Knott, 

C. C,A.N-.T., 120 F.2d 149, appeal 
dismissed 62 S.Ct. 50, 314 U.S. 701, 
702, 86 L.Ed. 561. 

Juneau Spruce Corp, v. Interna¬ 
tional Longshoremen’s and Ware¬ 
housemen’s Union, D.C.Hawaii, 131 
F.Supp. 866—^Arenas v. Sternecker,. 

D. C.Kan., 109 F.Supp. 1. 

U. S. V. Drennen, D.C.Ark., 25 F. 
Cas.Ko.14,992, Hemp. 320. 

Pa.—Commonwealth ex rel. Coon v. 
Floyd, Com.Pl., 2 Pittsb. 422, 10 
Pittsb.LegJ. 273—Commonwealth 

V. Floyd, Com.Pl., 2 Pittsb. 342, 10 
Pittsb.Leg.J. 78—Taylor v. Balti¬ 
more & L. R. Co., Com.Pl., 7 York 
Leg.Rec. 174. 

90. U.S.—Collins v. Metro-Goldwyn 
Pictures Corporation, C.C.A.N.Y., 
106 F.2d 83. 

91. U.S.—^Martin v. James B. Berry 
Sons’ Co., C.C.A.R.I., 83 P,2d 857. 

92. U.S.—^De Beers Consol. Mines v. 
U. S., N.Y., 65 S.Ct. 1130, 325 U.S. 
212, 89 L.Ed. 1566. 

93. U.S.—^Heydemann v. Westing- 
house Electric & Manufacturing 
Co., D.C.N.Y., 28 F.Supp. 1005. 

94. U.S.—U. S. V. Denver & R. G. W. 
R. Go., C.A.Utah, 223 F.2d 126. 

Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s & Ware¬ 
housemen’s Union, D.C.Cal., 128 P. 
Supp, 716—Slade v. Dickinson, D.C. 
Mich., 82 F.Supp. 416. 
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but a federal court may not issue execution for the 
enforcement of the judgment of a state court^^ or 
in a criminal case.^^ A judgment registered in a 
federal district court from another district is en¬ 
forceable in the district where registered, regard¬ 
less of the state or territorial laws in such other 
district with respect to the issuance of execution.^'^ 
Execution may issue on a judgment after partial 
satisfaction of it.^^ A federal court, however, will 
not issue and enforce an execution for the benefit 
of a judgment creditor whose judgment has been 
satisfied in attachment proceedings in a state court, 
unless the judgment debtor has been guilty of neg¬ 
ligence, misconduct, or fraud in connection with 
the judgment in such court.i The state law has 
been held not controlling with respect to the dis¬ 
cretionary power of a federal court to order a gen¬ 
eral execution for any balance remaining after a 
sale of mortgaged premises.^ 

Dormant judgment. Generally an execution on a 
dormant judgment is not void, but only voidable.^ 
Execution on a dormant judgment in the district 
where it was rendered adds nothing to a certified 


copy of the judgment filed in another district, and 
where properly objected to execution may not issue 
on such judgment in the district where registered.^ 

§ 1259. Property Subject 

In general, property of the Judgment debtor, Includ¬ 
ing real and personal property, mortgaged personal prop¬ 
erty, and an estate created by a joint tenancy, is subject 
to execution, but not the property of a person other than 
the judgment debtor. 

In general, execution may be had on property of 
the party against whom judgment was rendered,^ 
even though he was erroneously designated in the 
action as an individual doing business under a stat¬ 
ed firm name,^ The property of a person other than 
the judgment debtor, however, is not subject to 
execution; only the interest of the judgment debtor 
in property may be so subjected.'^ 

Property subject to execution on judgments ren¬ 
dered in the federal courts have been held to in¬ 
clude real and personal property,^ mortgaged per¬ 
sonal property,^ an estate created by a joint ten¬ 
ancy,and assets of a deceased person in the 


Rules complied witb 

Where plaintiff’s motion for order 
that execution issue was resisted and 
granted after full argument, and 
plaintiff thereafter filed praecipe for 
execution, Federal Rules of Civil Pro¬ 
cedure were complied with. 
tr.S.—Spur way v. Dyer, D.C.Pla., 48 
P.Supp. 255. 

95. XJ.S.—^U. S. V. Fairhank Realty 
Corporation, D.C.N.Y., 50 F.Supp. 
373, affirmed, C.C.A., Rottenberg v. 
U. S., 142 F.2d 151. 

96. U.S.—Clark v. Allen, D.C.Va., 
114 F. 374, affirmed 126 F. 738, 62 
C.C.A. 58. 

97. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen's Union, D.C.Cal., 
128 F.Supp. 715. 

98. After enforcement of lien 

Decree awarding money judgment 
and establishing lien is enforceable 
by execution after sale of property 
covered by lien and application on 
money judgment of the proceeds of 
sale. 

U.S.—Pease v. Rathbun-Jones Engi¬ 
neering Co., Tex., 228 F. 273, 142 
C.C.A. 565, affirmed 37 S.Ct. 283, 
243 U.S. 273, 61 L.Ed. 715, Ann.Cas. 
191SC, 1147. 

99. U.S.—Huron Holding Corpora¬ 
tion V. Lincoln Mine Operating Co., 
Idaho, 61 S.Ct. 513, 518, 312 U.S. 
183, 85 L.Ed. 725, rehearing denied 
61 S.Ct. 840, 313 U.S. 698, 85 L.Ed. 
1560. 

Reason for rule 

To issue an execution in such a 
case, ‘‘would be to exercise the juris¬ 


diction of a federal court to render 
ineffective that protection which a 
garnishee should be afforded by rea¬ 
son of having obeyed a judgment 
rendered by a state in the exercise 
of its constitutional power over per¬ 
sons and property within its terri¬ 
tory. To take such a step would 
constitute a denial of that full faith 
and credit which a federal court 
should give to the acts of a state 
court.” 

U.S.—Huron Holding Corporation v. 
Lincoln Mine Operating Co., supra. 
Xevy on. realty, standing in the 
name of defendant’s grantee, even 
though constituting a levy on realty 
belonging to defendant is not a ‘‘pri- 
ma facie satisfaction,” as is a levy 
on personalty, of the judgment 
against defendant, within a local 
statute, so as to vitiate garnishment 
proceedings on the same judgment. 
U.S.—Schram v. Carlucci, D.C.Mich., 
41 F.Supp. 36. 

1 . U.S.—^Huron Holding Corporation 
V. Lincoln Mine Operating Co., Ida¬ 
ho, 61 S.Ct. 513, 312 U.S. 183, 85 L. 
Ed. 725, rehearing denied 61 S.Ct. 
840, 313 U.S. 698, 86 L.Ed. 1550. 

2. U.S.—Phelps V. Loyhed, C.C. 
Minn.. 19 F.Cas.Ho.11,077, 1 Dill 
512. 

3. U.S.—^U. S. for Use and Benefit of 
Grohne v. English Const. Co., D.C. 
N.T., 95 F.Supp. 763. 

4. U.S.—^U. S. for Use and Benefit of 
Grohne v. English Const. Co., su¬ 
pra. 

5. U S.—^Kerner v. Rackmill, D.C.Pa., 
Ill F.Supp. 150. 
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Property subject to execution gen¬ 
erally see Executions §§ IS-SS. 

6. U.S,—^Kerner v. Rackmill, supra. 

7. U.S.—Albers Milling Co, v. Farm¬ 
ers Produce Co., C.A.Ark., 222 F.2d 
915. 

Demmert v. Demmert, D.C.Alas- 
ka, 139 P.Supp. 325. 

D.C.—Burak v. Scott, D.C., 29 F.Supp. 
775. 

Bailment 

Where there was no evidence that 
interveners, who had delivered chick¬ 
ens to judgment debtor under agree¬ 
ment that debtor was to raise them 
and interveners were to furnish feed, 
utilities and other expenses, and that 
debtor would be held harmless from 
loss, had ever transferred title to 
judgment debtor, and judgment cred¬ 
itor, in extending credit, had not re¬ 
lied on debtor’s apparent ownership 
of property, the contract of bailment 
was good against judgment creditor. 
U.S.—Albers Milling Co. v. Farmers 
Produce Co., C.A.Ark., 222 F.2d 915. 

8. U.S.—Bank of U. S. v. Halstead, 
Ky., 10 Wheat. 51, 6 L.Ed. 264. 

9. U.S.—^Edmonton v. Sisk, C.C.A, 
Okl., 166 F.2d 300. 

10. U.S.-—Miller v. Mangus, C.C.A. 
Utah, 125 F.2d 607, reversed on 
other grounds 63 S.Ct. 182, 317 U. 
S. 178, 87 L.Ed. 162, rehearing de¬ 
nied 63 S.Ct. 432, 317 U.S. 712, 87 
LEd. 667. 

Joint or several property as subject 
to execution generally see Execu¬ 
tions § 38, 
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'hands of an executor or administrator to be ad- 
ministered.il 

Under the former Conformity Act, the state law 
was applicable with respect to the property subject 
1;o execution.12 In an early case a state statute 
prohibiting the sale on execution of an equity of 
redemption was held not applicable in a federal court 
until adopted by rule.i^ 

§ 1260. Enforcement in Another District 

Execution or other process for the enforcement of a 
judgment of a federal district court does not run outside 
the district, in the absence of express authorization there¬ 
for, such as the federal statute permitting an execution 
to run all over a state divided Into two or more federal 
.districts or the statute permitting registration and en¬ 
forcement of a judgment in another district. 

In the absence of express authority therefor, exe- 
■cution or other process for the enforcement of a 
judgment of a federal court cannot run outside the 
district of the court which rendered the judgmentl^ 
Under the federal statute, 28 U.S.C.A. § 2413, how¬ 
ever, executions in favor of the United States on 
judgments obtained in a federal court may be execut¬ 
ed in a state and district other than that in which 
'the judgment was rendered, in any Territory, or in 
the District of Columbia.l^ 

Prior to the effective date of a statute permitting 
registration of a judgment of a federal district court 
in another district, as discussed supra § 1232, and 
authorizing its enforcement in like manner as a 
judgment of the district court of the district where 
registered, a final judgment or decree of a district 
court had no extraterritorial operation, and if it 
was sought to be enforced in another district a 
-new suit was required to be instituted therein, 
.and the court of the latter district was required to 
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ascertain whether the judgment should be enforc- 
ed.l7 

Rule 69 of the Federal Rules of Civil Procedure, 
28 U.S.C.A., does not authorize a judgment credi¬ 
tor’s motion before a district court of one district 
for an order requiring the debtor to show cause 
why he should not pay over part of his weekly earn¬ 
ings in satisfaction of a judgment obtained in fed¬ 
eral district court in another state, where the writ 
of execution does not run to the district in which 
the motion is made.^^ 

Where a state is divided into two or more federal 
districts, a federal statute providing that an execu¬ 
tion on a judgment obtained in a district court in 
such state may run and be executed in any part of 
such state, but shall be issued from, and made re¬ 
turnable to, the court wherein the judgment was ob¬ 
tained controls and delimits, as against a state stat¬ 
ute, the territorial jurisdiction of a federal court’s 
writs of execution,^^ and writs of execution from 
federal district courts in such states run all over 
the state.2® Under such a statute, a district court 
of one district may aid in the execution of a 
judgment, obtained in another district in the same 
state, by entertaining proceedings supplementary 
to execution, without the issuance of execution in 
its district.2^ Also, execution in the district wherein 
the judgment debtor resides is not a jurisdictional 
prerequisite to execution in any other district, and 
a court which rendered judgment against a debtor 
residing in its district may issue a writ of execution 
addressed to the marshal of another district of the 
state, even though execution has not been issued and 
returned unsatisfied in the district where the debtor 

resides.22 


11. U.S.—IT. S. V. Drennen, D.C.Ark,, 
25 F.Cas.No.14,992, Hemp. 320. 

Property subject to execution on 
judg-ment against executor or ad¬ 
ministrator generally see Execu¬ 
tors and Administrators § 807. 

12. U.S.—Best V. Turner, C.C.A.Tex., 
67 P.2d 786, 90 A.L.R. 1293, follow¬ 
ed in Best v. Camp, 67 F.2d 788. 

Meek v. Stem, D.C.Tex., 6 P. 
Supp. 656. 

'13. U.S.—Campbell v. McManus, C. 
C.Ind., 4 P.Cas.N'o.2,364, 5 McLean 
106. 

-14. U.S.—Toland v. Sprague, Pa., 12 
Pet. 300, 9 L.Ed. 1093—U. S. v. Mor¬ 
ris, N.T., 10 Wheat. 246, 6 L.Ed. 
314. 

15. U.S.—Pierce v. U. S., Mo., 41 S. 
Ct 365. 255 U.S. 398, 65 L.Ed. 697. 

U. S. ex rel. Marcus v. Lord Elec¬ 
tric Co., D.C.Pa., 43 P.Supp. 12. 


16. U.S.—Slade v. Dickinson, D.C. 
Mich., 82 P.Supp. 416—The Phan¬ 
tasy, D.C.Del., 4 P.Supp. 920. 

Territory in which execution from 
state court may run see Execu¬ 
tions § 63. 

live and subsisting* judgment 

Whether judgment of court of an¬ 
other district may be used as basis 
for another action depends on wheth¬ 
er it is valid and subsisting judg¬ 
ment in court of rendition, and a 
“dormant'’ judgment is valid and sub¬ 
sisting if revival of execution is pat¬ 
terned on writ of scire facias, but is 
not valid and subsisting if revival of 
judgment itself may be denied in dis¬ 
cretion of court of rendition. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen’s & Ware¬ 
housemen’s Union, D.C.Hawaii, 128 
P.Supp. 697. 

17. U.S.—The Phantasy, supra. 
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18. U.S.—Globe Indemnity Co. v. 
Roe, D.C.N.Y., 37 P.Supp. 761. 

19. U.S.—^Edmonton v, Sisk, C.C.A. 
OkL, 156 P.2d 300. 

20. U.S.—^Prevost v. Gorrell, C.C. 
Pa., 19 P.Cas.No.11,400, 25 Pittsb. 
Leg J. 125, 5 Reporter 616, 6 Am. 
Law Rec. 743, 7 Am.Law Rec. 236, 
6 Wkly.Notes Cas. 151, 12 West. Jur. 
369, 10 Chi.Leg.N. 228, 24 Int.Rev. 
Rec. 122, 2 Month.Jur. 40—Prevost 
V. Gorrell, C.C.Pa., 19 P.Cas.No.ll,- 
402, 25 Pittsb.Leg.J. 125, 5 Report¬ 
er 617, 12 WestJur. 372, 6 Am. 
Law Rec. 744, 7 Am.Law Rec. 239, 
5 Wkly.Notes Cas. 152, 13 Phila. 
468, 35 Leg.Int. 147, 3 Cin.Law Bui. 
212, 10 Chi.Leg.N. 229, 2 Month. 
Jur. 40. 

21. U.S.—Robbins v. Pestetics, D.C. 
K.T., 299 P. 816. 

22. U.S.—^Edmonston v, Sisk, C.C.A. 
Okl., 156 P.2d 300. 
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Foreign judgment. In determining whether a 
foreign judgment is not enforceable in a federal 
court as being against the public policy of the state, 
the state’s ^'public policy” must be defined.^s 

§ 1261. Issuance of Process or Writ 

In the absence of a statute permitting otherwise, 
execution should issue from the court rendering the 
judgment. 

In general, in the absence of a statute to the con¬ 
trary, execution should issue from the court render¬ 
ing the judgment.24 The docketing of a judgment 
of the municipal court of the District of Columbia 
in the federal district court does not preclude the 
issuance of an execution on such judgment by the 
municipal court.^^ 

§ 1262. - Time within Which Execution 

May Be Granted 

Execution can issue in a federal court only after 
judgment has been rendered and within the time pre¬ 
scribed therefor by the law of the state or territory in 
which the judgment was rendered. 

An execution can issue in a federal court only 
after a judgment has been rendered.Registra¬ 
tion of a judgment in another district cannot be 
made while an appeal from such judgment is pend¬ 
ing, as discussed supra § 1232, and execution can¬ 
not be issued on a judgment in another district pend¬ 
ing appeal, even though no supersedeas bond has 
been posted.^^ 

Under Rule 69 of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., and prior federal statutes, 
the time within which executions may issue on fed¬ 


eral district court judgments is limited by the laws 
of the state or territory in which the judgment was 
rendered with respect to the time for the issuance 
of executions. Such time limitations apply to all 
plaintiffs seeking the issuance of an execution, in¬ 
cluding the United States.29 

Under the governing law in some districts, execu¬ 
tion may issue during the life of a judgment.^o In. 
others, execution cannot issue on a federal district 
court judgment after a prescribed time from its 
entry,3i but after the lapse of the prescribed time, 
execution may issue by leave of court, on motion, 
and after due notice to the judgment debtor ac¬ 
companied by an affidavit or affidavits setting forth 
the reasons for failure to proceed sooner.^2 

Provisions prescribing time limits for issuing exe¬ 
cutions are not statutes of limitations they mere¬ 
ly require that the privilege of issuing an execution 
be exercised within a specified time, as other pro¬ 
cedural steps in the course of a litigation after it is 
instituted.S^ Thus, they do not preclude plaintiff' 
from bringing an action on the judgment, but mere¬ 
ly from having execution thereon.35 

§ 1263. Stay or Other Relief against Execu-- 
tion 

A federal court may temporarily stay the execution 
of Its judgment when necessary to accomplish the ends 
of justice. 

Apart from the Federal Rules of Civil Procedure,. 
28 U.S.C.A., federal courts are empowered tempo¬ 
rarily to stay the execution of their judgments 
whenever necessary to accomplish the ends of jus¬ 
tice,^® and under Rule 62, temporary automatic 


23. U.S.—Compania Mexicana Redio- 
difusora Franteriza v. Spann, D.C. 
Tex., 41 F.Supp. 907, affirmed, C.C. 
A.. 131 F.2d 609. 

24. D.C.—Paley v. Solomon, D.C., 59 
F.Supp. 887. 

25. D.C.—Paley v. Solomon, supra. 

26. U.S.—Wayman v. Southard, Ky., 
10 Wheat. 1, 6 D.Ed. 263. 

27. U.S.—^Abegglen v. Burnham, D.C. 
Utah, 94 F.Supp. 484. 

28. U.S.—Custer v. McCutcheon, Ida¬ 
ho, 51 S.Ct. 630, 283 U.S. 514, 76 L. 
Ed. 1239. 

Miller v. U. S., C.C.A.Cal., 160 F. 
2d 608. 

29. U.S.—Custer v. McCutcheon, Ida¬ 
ho, 51 S.Ct. 530, 283 U.S. 614, 75 L. 
Ed. 1239. 

30- U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s & 
Warehousemen's Union, D.C.Ha- 
waii, 128 F.Supp. 697. 

31. U.S.—Custer v. McCutcheon, 


Idaho, 61 S.Ct. 530, 283 U.S. 514, 75 
L.Ed. 1239. 

Miller V. U. S., C.C.A.Cal., 160 F. 
2d 608. 

32. U.S.—Barbachano v. Allen, C.A. 
Cal., 192 F.2d 836—Miller v. U. S., 
C.C.A.Cal., 160 P.2d 608. 

33. U.S.—C«ister v. McCutcheon, Ida¬ 
ho, 51 S.Ct. 530, 283 U.S. 514, 75 L. 
Ed. 1239. 

Miller v. U. S., C.C.A.Cal., 160 F. 
2d 608. 

Not statute of limitations on judg¬ 
ment 

U.S —Juneau Spruce Corp. v. Inter¬ 
national Longshoremen's & Ware¬ 
housemen’s Union, D.C.Hawaii, 128 
F.Supp. 697. 

34. U.S.—Custer v. McCutcheon, Ida¬ 
ho, 51 S.Ct. 530, 283 U.S. 514, 75 L. 
Ed. 1239. 

Miller V. U, S., C.C.A.Cal., 160 F. 
2d 608. 

35. U.S.—Custer v. McCutcheon, Ida¬ 
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ho, 51 S Ct. 530, 283 U.S, 514, 75 L. 
Ed. 1239. 

Miller V. U. S., C.C.A.Cal, 160 F. 
2d 608. 

36- U.S.—U. S. V. Denver & R. G. 
W. R. Co., C.A,Utah, 223 F.2d 126. 

Eaton V. Cleveland, St. L. & K. C. 
Ry. Co., C.C.Mo., 41 F. 421. 

Affidavit of illegality 

Prior to the adoption of the Rules, 
an affidavit of illegality, a remedy 
permitted by a state law by which a 
defendant in an execution could set. 
up grounds showing that an execu¬ 
tion had issued or was proceeding il¬ 
legally, was held a proper remedy for- 
use in a federal court. 

U.S.—McGrift v. Baldwin, C.C.Ga., 23* 

F. 222. 

Stay held proper 

(1) Where court thought defendant 
might not be entitled to indemnity, 
it properly deferred execution and' 
retained control of judgment so as-- 
to afford opportunity to defendant to- 
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stays on expressly enumerated grounds, subject to 
prescribed conditions, are provided for in subsection 
(f) thereof providing for a stay of execution of a 
judgment if, under the law of the state in which the 
judgment was rendered, the judgment debtor would 
be entitled to a stay.^"^ Also, both under the Rules 
and otherwise, the court has power, in the exercise 
of a sound discretion, to grant a stay of proceedings 
to enforce a judgment in a prior action pending its 
determination in an action for a declaratory judg¬ 
ment that such prior judgment be vacated or abro- 

gated.^s 

The court, however, does not possess inherent 
power arbitrarily to deprive the judgment creditor 
of his execution or its enforcement,^^ and ordinarily 
the court cannot permanently suspend the execution 
of a final judgment.^^ The power of the court to 
stay executions on its judgments should be cautious¬ 
ly exercised, and only in those cases where it seems 
necessary to promote the ends of justice, or in other 
words, it should not be arbitrarily used, nor should 
an execution be withheld merely because it is in¬ 
convenient for a judgment debtor to pay his 
debts.*^^ 

In view of Rule 42 (b), authorizing the court to 


35B c. j. s. 

order a separate trial of any claim or counterclaim, 
and of Rule 13 (i), providing that, in case of sepa¬ 
rate trials, judgment may be rendered on a counter¬ 
claim or cross claim, even though the claims of the 
opposing party have been otherwise disposed of, 
where a summary judgment is granted for plaintiff 
for the amount which defendant admits he owes, al¬ 
though he has set up counterclaims, a stay of execu¬ 
tion pending trial on the counterclaims will not be 
allowed unless there is a suggestion that plaintiff is 
insolvent, but plaintiff will be required to file a sur¬ 
ety bond.^2 Formerly a judgment defendant in a 
federal court had the same right to a stay of execu¬ 
tion as a judgment defendant in a state court, ex¬ 
cept that the stay was limited to one term.'^^ 

Collateral attack. The truth of a writ of execution 
cannot be inquired into collaterally, but only on mo¬ 
tion to set it aside.^^ 

Security for stay. A stay of execution may not 
properly be granted where applicant does not give 
security in such sum as the court deems proper for 
the payment of such costs and damages as may be 
incurred.^ ^ 

Restraint against disposition of property pending 
stay. The court, in its discretion, may restrain the 


obtain, if it could, indemnity Jud^r- 
ment, 

U.S—City of Amarillo v. Copeland, 
C.A.Tex., 218 F.2d 49, certiorari de¬ 
nied 75 S.Ct. 883, 349 U.S. 954, 99 
L.Ed. 1278. 

(2) Where oil company obtained 
judgment against prime contractors 
and sureties for oil sold to subcon¬ 
tractor for use on government proj¬ 
ect, and prime contractors and sure¬ 
ties obtained judgment over against 
subcontractor, execution or process 
for collection of judgment of prime 
contractors and sureties against sub¬ 
contractor would be ordered stayed 
until such time as they should have 
been required to satisfy a part or all 
of oil company's judgment against 
them. 

U-S.—^U. S. for Use and Benefit of 
Magnolia Petroleum Co. v. H. R. 
Henderson & Co., D.C.Ark., 126 P. 
Supp. 626. 

Befusal of stay held proper 

Where vendors sold land and re¬ 
tained legal title as security for un¬ 
paid balance of purchase price, gov¬ 
ernment obtained judgment against 
vendors, and subsequently vendors 
assigned contract for deed, district 
court did not abuse its discretion in 
refusing to grant temporary injunc¬ 
tion restraining United States mar¬ 
shal from selling vendors’ interest 
during pendency of quiet title action 
brought by assignees. 


U.S.—Holzer v. U. S., C.A.N.D., 244 P. 
2d 562. 

37. U.S.-—U. S. V. Denver & R. G-. W. 
R. Co., C.A.Utah, 223 P.2d 126. 

38. U.S.—^Butler v. Ungerleider, D.C. 
ISr.T., 101 P.Supp. 379, affirmed, C.A., 
199 P.2d 709. 

Inherent power 

Court has inherent power, in exer¬ 
cise of sound discretion, to maintain 
status quo until plaintiff can have op¬ 
portunity to prove allegations of 
complaint. 

U.S.—Butler v. Ungerleider, C.A.N'. 
Y., 199 P.2d 709. 

Buie 62 (b) gives court, in exercise 
of its judicial discretion, and on such 
conditions for security of adverse 
party as are proper, authority to stay 
execution of proceedings to enforce 
judgment pending disposition of mo¬ 
tion for relief from judgment. 

U.S.—Butler v. Ungerleider, D.C.N. 
Y., 101 P.Supp. 379, affirmed, C.A., 
199 P.2d 709. 

Prior denials of stay 
Denials of motions for stays in 
suit wherein judgment sought to be 
vacated was entered did not bar 
granting of judgment debtor’s mo¬ 
tion to stay proceedings to enforce 
judgment pending determination of 
his action for declaratory judgment 
that it should be vacated, nor was 
granting thereof barred by denial of 
similar motion in such action by both 
trial and appellate courts before ap¬ 
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pellate court upheld sufficiency of 
service of summons therein. 

U.S.—Butler v. Ungerleider, C.A.H.Y., 
199 P.2d 709. 

Deportation after denial of relief 

Where person is ordered deported, 
and his application for suspension of 
deportation has been denied, and he 
has exhausted his administrative 
remedies and he sues for appropriate 
declaratory and injunctive relief and 
the court renders its decision deny¬ 
ing such relief and dismissing the ac¬ 
tion and findings of fact and conclu¬ 
sions of law, and the formal judg¬ 
ment is entered, the immigration au¬ 
thorities are then free to deport such 
person. 

U.S.—Heikkila v. Barber, D.C.Cal., 
164 P.Supp. 587. 

39. U.S.—U. S. V. Denver & R. G. W. 
R. Co., C.A,Utah, 223 P.2d 126. 

40. U.S.—U. S. V. Denver & R. G. W. 
R. Co., supra. 

41. U.S.—^Eaton v, Cleveland, St, D. 
& K. C. Ry. Co., C.C.Mo., 41 F. 421. 

42. U.S.—Seagram-Distillers Corpo¬ 
ration V. Manos, D.C.S.C., 25 P. 
Supp. 233. 

43. U.S.—Petrified Bone Min. Co. v. 
Rogers, C.C.Pa., 159 P. 1019. 

25 C.J. p 824 note 53. 

44. U.S.—Edmonston v. Sisk, C.C.A. 
Okl., 156 P.2d 300. 

45. U.S.—Holahan v. Holahan, D.C. 
H.Y., 8 P.R.D. 221. 
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party against whom judgment has been rendered 
from disposing of his property during the time exe¬ 
cution of the judgment is stayed.'^^ 

§ 1264. Sale 

Sales under executions on Judgments of the federal 
courts must, except to the extent that a federal statute is 
applicable, be conducted in accordance with the practice 
and procedure of the state in which the court is held. 

Pursuant to the provisions of Rule 69 of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., and 
prior federal statutes which it restates in substance, 
sales under executions on judgments of the federal 
courts must be in accordance with the practice and 
procedure of the state in which the court is held, 
except to the extent that a statute of the United 
States is applicable thereto.'^'^ Under these provi¬ 
sions, the state law has been applied with respect to 
the advertisement of the sale,^^ the time^^ and 
placebo of the sale, and the redemption of land sold 
on execution.A federal statute prescribing the 
manner in which property shall be sold under order 
or decree of a federal court, however, should be 
followed, and where only one method of sale is pre¬ 
scribed it is mandatory, and a sale otherwise made 
does not bind the purchaser, even after confirma- 
tion.S^ 

The property of a person other than the one 
against whom execution issued is not subject to 


levy and sale thereunder,and where interveners 
assert a claim to the proceeds of an execution sale, 
the judgment creditor has the burden to prove that 
the property levied on was that of the judgment 
debtor.54 

Title and rights of purchaser. Under the doc¬ 
trine that federal courts, with respect to the validity 
of title to real property, will administer the law 
of the state in which the property is situated, as 
discussed in Federal Courts § 173, it has been held 
that a decree of a federal court for a sale of real 
property which followed the state practice was suffi¬ 
cient to confer possession and color of title on the 
purchaser, although it did not provide for confirma¬ 
tion and did not conform to the usual federal prac- 
tice.55 

§ 1265. - Bidding and Terms 

On a judicial sale of real property, a federal court may 
fix an upset price of its own motion and in a proper case 
may permit the reopening of the bidding. 

In case of a judicial sale of real property under 
the order or decree of the court, the court may fix 
an upset price of its own motion.It has been held 
that a federal court may permit the reopening of the 
bidding at a judicial sale where, before confirmation 
of the sale, an advance bid has been made in an 
amount considerably in excess of the highest bid at 
the sale;^'^ and state decisions as to the right 


46. U.S.—Sachs v. Sachs, C.A.Vir- 
gin Islands, 265 F.2d 31. 

47. U.S.—Yazoo & M. V. H. Co. v. 
City of Clarksdale, Miss., 42 S.Ct. 
27, 257 U.S. 10, 66 Lt.Ed. 104—Mon¬ 
cure V. Zunts, La., 11 Wall. 416, 20 
L.Ed. 181—McCracken v. Hayward, 
Ill., 2 How. 608, 11 L.Ed. 397. 

23 C.J. p 621 note 36. 

48. U.S.—Moncure v. Zunts, La., 11 
Wall. 416, 20 L.Ed. 181. 

Champion Box Co, v. Manatee 
Crate Co., C.C.A.Ga., 75 F.2d 340. 
Ga.—Hardin v. Dodd, 167 S.E. 277, 176 
Ga. 119. 

Advertisement held sufflolent 

Publication by marshal of notice 
of execution sale in newspaper pub¬ 
lished in county and designated by 
federal court for publication of bank¬ 
ruptcy notices and used by marshal 
for over twenty years in advertising 
sales was sufficient conformity to 
state procedure, entitling holder of 
marshal's bill of sale to possession 
of property as agrainst execution de¬ 
fendant. 

U.S.—Champion Box Co. v. Manatee 
Crate Co., C.C.A.Ga., 75 F.2d 340. 
Statute not applicable 

Federal statutes governing sales 
under court order have been held to 
relate only to judicial sales requiring 

36B C.J.S.—45 


a confirmation by the court, and to be 
inapplicable to a sale under execu¬ 
tion in a law case with respect to 
sufficiency of notice. 

U.S.—Champion Box Co. v. Manatee 
Crate Co., supra. 

49. Mo.—Merchants' Bank v. Evans, 
61 Mo. 335. 

50. U.S.—Yazoo & M. V. R. Co. v. 
City of Clarksdale, Miss., 42 S.Ct. 
27, 257 U.S. 10, 66 L.Ed. 104. 

State or federal courthouse 

Under Federal Rule requiring pro¬ 
ceedings in common-law cases to con¬ 
form to those of state courts "as 
near as may be," and giving Judg¬ 
ment creditors remedies on common- 
law executions "similar" to those of 
the state court, where the state law 
required sales under execution to be 
made at the county courthouse, a 
sale of personal property under an 
execution from a federal court was 
properly made at the federal court¬ 
house, instead of at the state court¬ 
house. 

U.S.-—Yazoo & M. Y. R. Co. v. City of 
Clarksdale, supra. 

Place of sale of realty 
Mo.—Baker v. Underwood, 63 Mo. 384 
—Keene v. Barnes, 29 Mo. 377. 

23 aj. p 630 notes 92, 93—25 C.J. p 
824 note 45. 


51. Tenn.—Hepburn v. Kerr, 9 
Humphr. 726, 61 Am.D. 685. 

23 C.J. p 712 note 71. 

52. U.S.—Cumberland Lumber Co. v. 
Tunis Lumber Co., Va., 171 F. 352, 
96 C.C.A. 244, certiorari denied 30 
S.Ct. 403, 216 U.S. 603, 64 L.Ed. 
346. 

53. U.S.—Albers Milling Co. v. 
Farmers Produce Co., C.A.Ark., 222 
F.2d 915. 

54. Proof held insofflcient 

U.S.—^Albers Milling Co. v. Farmers 
Produce Co., supra. 

55. U.S.—Faulds v. Tilton. Ill., 192 
F. 297, 112 C.C.A. 655. 

56. U.S.—^Spreckels v. Spreckels Su¬ 
gar Corporation, C.C.A.]Sr.Y., 79 F.2d 
332. 

XilmltatlozL as to price as condition 
to private sale 

Provision of statute regulating 
sales of real property under order of 
United States courts, which pro¬ 
hibited confirmation of sale for less 
than two thirds of appraised value, 
was held conditioned only on preced¬ 
ing provision which concerned power 
to sell privately. 

U.S.—Spreckels v. Spreckels Sugar 
Corporation, supra. 

57. U.S.—Baltimore Trust Co. v. In- 
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of a court to reopen the bidding were held not to 
control a federal court in reopening the bidding at a 
judicial sale in connection with the foreclosure of 
a deed of trust covering land, as this was a matter 
of federal equity practice.^^ 

§ 1266, - Vacation of Sale 

A prior bona fide owner of property may have its 
apparently wrongful sale on execution set aside on motion, 
where the title is not in dispute, but not where the ques¬ 
tion of title is involved. 

Where the title is not in dispute and the levy ap¬ 
parently wrongful, a sale on execution may be set 
aside on motion by a prior bona fide owner of the 
property,but where the question of title is in¬ 
volved the sale may not be vacated on motion.^® 

§ 1267. Supplementary Proceedings 

Supplementary proceedings to aid Judgment creditors 
In the discovery of the judgment debtor's property and 
its application in satisfaction of the Judgment are gen¬ 
erally available In a federal court to aid in the enforce¬ 
ment of a federal court judgment. 

Supplementary proceedings, as discussed general¬ 
ly in Executions § 345, are proceedings designed to 
aid judgment creditors in the discovery of the debt¬ 
or’s property and its application in satisfaction of 


the judgment, and a federal court has the power 
and the duty to effectuate its decrees and judgments 
and protect the fruits thereof on supplemental bills. 

It, however, cannot exercise jurisdiction in sup¬ 
plementary proceedings over a state court judgment, 
but that judgment must first be reduced to judgment 
in a federal court.62 

Such proceedings furnish a method whereby a 
judgment creditor may obtain a discovery of prop¬ 
erty of the judgment debtor after he has exhausted 
the usual methods of enforcing collection of the 
judgment,^^ and generally are held to be a substi¬ 
tute for, or to perform the same functions as, a 
creditors’ bill.^^ Pursuant to Rule 69 of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., and prior 
federal statutes, federal courts have applied state 
law with respect to proceedings supplementary to 
execution,^5 except that a state law relating to sup¬ 
plementary proceedings against a judgment debtor 
could not be invoked in aid of federal equity pro¬ 
ceedings.^^ 

Appearance by attorney. On supplementary pro¬ 
ceedings for the enforcement of a judgment, any pos¬ 
sible objection to jurisdiction of the court because 
of lack of personal notice to the judgment debtor is 


terocean Oil Co., D.C.Md., 29 F. 
Supp. 269. 

Reopening* bidding* on advance bid 
generally see Judicial Sales § Cl. 

58. U.S.—Baltimore Trust Co. v. In¬ 
terocean Oil Co., supra. 

‘59. U.S.—Sul lens «& Hoss, Inc. v. 
Roberts, D.C.Alaska, 123 F.Supp. 
141. 

Where deed properly recorded 

Sale of realty under writ of execu¬ 
tion should be vacated on motion by 
prior bona fide purchaser of such 
realty, even though a stranger to 
suit, where deed conveying such real¬ 
ty to purchaser had been properly 
recorded prior to judgment lien and 
there was no dispute as to his title. 
U.S.—Sullens & Hoss, Inc. v. Rob¬ 
erts, supra, 

60. 0*wiiers imder ©rroneoxis deed 

Where original deed erroneously 
described land conveyed as located 
in a different subdivision, and before 
correction deed was recorded, judg¬ 
ment had been recovered against 
grantor and the realty levied on, 
sold, and sale confirmed, question of 
title to such realty was too involved 
for disposition on motion by gran¬ 
tees to vacate execution sale. 

U.S.—Sullens & Hoss, Inc. v. Roberts, 
supra. 

61. U.S.—Toucey v. New York Life 
Ins. Co., C.C.A.MO., 102 F.2d 16. 
122 A.L.R. 1415, certiorari denied 


59 S.Ct. 1037, 307 U.S. 638, 83 L.Ed. 
1519. 

Ancillary or incidental jurisdiction 
generally see Federal Courts § 13. 

Return uoUa hono 

Formerly, it was held that federal 
courts were not bound by state prac¬ 
tice relating to requiring return nulla 
bona on judgment before suing to 
set aside fraudulent conveyance. 

U.S.—^Empire Lighting Fixture Co. v. 
Practical Lighting Fixture Co , C.C. 
A.N.Y., 20 F.2d 296. 

62. U.S.—^U. S. V. Fairbank Realty 
Corporation, D.C NT., 50 F Supp 
373, affirmed, CCA., Rottenberg v. 
U. S.. 142 F.2d 151. 

63. U.S.—Robbins v. Festetics, D.C. 
N.Y., 299 F. 816. 

64. U.S.—Fox V. Capital Co., N.Y., 57 
S.Ct. 57, 299 U.S. 106, 81 LEd. C7. 

Florida Guaranteed Securities v. 
McAllister, D.C.Fla., 47 F.2d 762. 

65. U.S.—^Florida Guaranteed Secu¬ 
rities V. McAllister, supra—Old 
Honesty Oil Co. v. Shuler, D.C.Okl, 
11 F.2d 176, reversed on other 
grounds, C.C.A, Shuler v. Old Hon¬ 
esty Oil Co., 18 F.2d 894, certiorari 
denied Old Honesty Oil Co. v. Shul¬ 
er, 48 S.Ct. 115, 275 U.S. 553, 72 L. 
Ed. 422. 

Regina Music Box Co. v. F. G. 
Otto & Son, C.aN.J., 124 F. 747. 

25 C.J. p 824 note 46. 
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Issuance and return of execution 
Government, securing a judgment, 
before becoming entitled to an order 
to examine in supplementary proceed¬ 
ings, pursuant to a state statute, 
must issue execution and have it 
returned unsatisfied, as required by 
such statute. 

U.S—U. S. v. Harpootlian, C.C.A.N.Y., 
24 P.2d 646. 

Summary remedy against marshal 
for moneys collected 
A state statute authorizing a rem¬ 
edy by motion against a sheriff for 
failing to pay over moneys collected 
in execution, to the party on demand, 
or into court at the return day, may 
be applied in a federal court against 
a marshal. 

U.S.—Gwin V. Breedlove, Miss., 2 
How. 29, 11 L.Ed. 167. 

25 C.J. p 824 note 54. 

66. U.S.—Freedman v. Sanderson, D. 
C.Mass., 32 F.2d 275—The Saga¬ 
more, D.C.N.Y., 3 F.2d 689. 
rederal court sitting in equity 
would not enforce a state statute pro¬ 
viding for supplementary proceed¬ 
ings in aid of execution, which were 
designed to provide a statutory rem¬ 
edy at law as a substitute for a 
creditor’s bill, but would leave the 
creditor to enforce his rights by the 
recognized equitable procedure. 

U.S.—Regina Music Box Co. v. Otto, 
C.C.N.J., 124 F. 747. 

Byrd v. Badger, C.C.Cal., 4 F.Cas. 
Ko.2,266, McAll. 443. 
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waived where the attorney for such judgment debtor 
submits an opposing affidavit and appears and argues 
at the hearing of a motion.®'^ 

Mandamus. Although Rule 81 (b) abolishes the 
writ of mandamus and provides that relief former¬ 
ly available by mandamus may be obtained by ap¬ 
propriate action or by appropriate motion under the 
practice prescribed in the Rules, ^'proceedings sup¬ 
plementary to and in aid of a judgment” within the 
meaning of Rule 69 (a) include proceedings in the 
nature of mandamus to collect the judgmentA^ 
Prior to its abolishment, mandamus was available 
as a process for the enforcement of a federal court 
judgment, where its use by the state court for that 
purpose was sanctioned by state laws,^^ and a fed¬ 
eral court was authorized to issue mandamus to com¬ 
pel a county or municipality to levy taxes to pay a 
federal court judgment.'^ 

§ 1268. - Examination 

The Judgment creditor or his successor In interest 
when that interest appears of record, in aid of the judg¬ 
ment or execution thereon, may examine any person, in¬ 
cluding the judgment debtor, but this does not permit the 
judgment creditor to subject the property of persons other 
than the judgment debtor to the judgment or require the 


disclosure of assets of persons other than the Judgment 
debtor. 

Under Rule 69 (a) of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., and prior statutes, the 
judgment creditor or his successor in interest when 
that interest appears of record, in aid of the judg¬ 
ment or execution thereon, may examine any per¬ 
son, including the judgment debtor.'^i The appoint¬ 
ment of a receiver will not prevent the judgment 
creditor from obtaining an order for the examina¬ 
tion of a third person.'^2 

An application by a judgment creditor for an 
order for supplementary proceedings to enforce a 
judgment and for the examination of the judgment 
debtor or others may be made ex parte without notice 
to the judgment debtor,and an affidavit reciting 
that execution was issued and returned unsatisfied 
is sufficient to invoke the remedies of a state statute 
which requires the judgment debtor to answer con¬ 
cerning his property, and requires witnesses to ap¬ 
pear and testify. 

The provision permitting an examination by the 
taking of depositions does not give the judgment 
creditor any right to subject to the judgment the 
property of persons other than the judgment debt¬ 
or, nor does it require the disclosure of assets of 


67. U.S.—Fried v. Cano, D.C.N.T., 
171 F.Supp. 254. 

68. U.S.—^DeFoe v. Town of Ruther- 
fordton, C.C.A.N.C., 122 F.2d 342. 

Prior law 

(1) Where bondholder of drainagre 
district recovered judg’ment ag-ainst 
district in federal court, question 
whether bondholder, in ancillary pro¬ 
ceeding, was entitled to peremptory 
mandamus against officers of district 
to compel payment of judgment was 
governed by decision of state su¬ 
preme court. 

LT.S.—Snower v. Hope Drainage Dist., 
D.C.Mo, 2 F.Supp. 931, reversed 
on other grounds, C.C.A., Groner v. 
U. S. ex rel. Snower, 73 F.2d 126. 

(2) It was held, however, that a 
statute prohibiting the granting of a 
mandamus for the collection of judg¬ 
ments against a city was not binding 
on the federal courts, which derived 
their power in such cases from the 
federal statute. 

U.S.—^U. S. ex rel. Kilpatrick v. Cap- 
devielle, La., 118 F. 809, 55 C.C.A. 
421, certiorari denied 23 S.Ct. 850, 
189 U.S. 510, 47 L.Ed. 923. 

(3) Fact that county officers were 
enjoined by a state court from as¬ 
sessing a tax to pay a federal judg¬ 
ment was no defense to an applica¬ 
tion to the federal court for a man¬ 
damus to compel the assessment of 
the tax for that purpose. 


U.S.—Clews V. Lee County, C.C.Ala., 

5 F.Cas.No.2,892, 2 Woods 474. 

69. Circuit court entitled to use 
maudamus 

U.S.—Graham v. Norton, La., 15 Wall. 
427, 21 L.Ed. 177. 

70. U S.—Riggs V. Johnson County, 
Iowa, 6 Wall. 166, 18 L.Ed. 768, fol¬ 
lowed in U. S. ex rel. v. Council of 
Keokuk, 73 U.S. 518, 6 Wall. 518, 
18 L.Ed. 918. 

71. U.S-—^Florida Guaranteed Secu¬ 
rities V. McAllister, D.C.Fla., 47 F. 
2d 762. 

Meyer v. Consolidated Ice Co., C. 
C.N.Y., 163 F. 400. 

Ownership of property 
In supplementary proceedings to 
enforce judgment, the issue to be de¬ 
termined as to whether judgment 
debtor owned property subject to 
execution under plaintiff’s judgment 
was sufficiently clear to warrant ex¬ 
amination of witnesses. 

U.S.—Bank of America Nat. Trust & 
Savings Ass’n v. Bair, D.C.Mont., 
34 F.Supp. 857, affirmed, C.C.A., 
Bair V, Bank of America Nat. Trust 

6 Savings Ass’n, 112 F.2d 247, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
684, 85 L.Ed. 441. 

Parties 

A trustee against whom a decree 
was rendered m his representative 
capacity may be examined in supple¬ 
mentary proceedings. 
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U.S.—Brown v. Fletcher, D.C.N.T., 
239 F. 360. 

72. U.S.—Fried v. Cano, D.C.N.Y., 
171 F.Supp. 254. 

73. U.S.—Bank of America Nat. 
Trust & Savings Ass’n v. Bair, 
D.C.Mont., 34 F.Supp. 857, affirmed, 
C.C.A., Bair v. Bank of America 
Nat. Trust & Savings Ass’n, 112 F. 
2d 247, certiorari denied 61 S.Ct. 61, 
311 U.S. 684, 85 L.Ed. 441. 

74. U.S.—Bank of America Nat. 
Trust & Savings Ass'n v. Bair, D. 
C.Mont., 34 F.Supp. 857, affirmed 
C.C.A., Bair v. Bank of America 
Nat. Trust & Savings Ass’n, 112 F. 
2d 247, certiorari denied 61 S.Ct. 
61, 311 U.S. 684, 85 L.Ed. 441. 

Against contention to contrary 
Such an affidavit is sufficient as 
against contention of judgment debt¬ 
or that remedy under state statute 
relating to examination of third per¬ 
sons indebted to, or having property 
belonging to, judgment debtor was 
involved and that affidavit was insuf¬ 
ficient for examination of such wit¬ 
nesses. 

U.S.—^Bank of America Nat. Trust 
& Savings Ass'n v. Bair, D.C.Mont., 
34 F.Supp. 857, affirmed, C.C.A,, 
Bair v. Bank of America Nat. Trust 
& Savings Ass'n, 112 F.2d 247, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
684, 85 L.Ed. 441. 

75. D.C.—Burak v. Scott, D.C., 29 F, 
Supp. 775. 
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persons other than the judgment debtor.'^® On an 
examination of a third person, if a genuine issue of 
fact appears from the papers or affidavits with re¬ 
spect to whether or not any money is owed by the 
third person to the judgment debtor or the amount 
of such debt, if any, such third person will not be 
required to pay over funds allegedly owing to the 
judgment debtor in satisfaction of the creditor’s 
judgment.'^^ 

§ 1269.-Procedure on Examina¬ 

tion 

The examination of a judgment debtor on supplemen¬ 
tary proceedings should follow the prescribed procedure; 
it may be either in the manner provided in the Rules for 
taking depositions or in the manner provided by the prac¬ 
tice of the state, and either before the judge of the court 
or a qualified referee. 

Any prescribed procedure for the examination of 
a judgment debtor on supplementary proceedings 
should be followeffi'^s it may be in the manner pro¬ 
vided in the Rules for taking depositions'^ ^ or in the 
manner provided by the practice of the state.^0 
Where a judgment of the municipal court of the 
District of Columbia has been docketed in the dis¬ 
trict court, the better practice is to take ancillary 


and supplemental steps after judgment, such as 
discovery by way of deposition in the municipal 
court, and to utilize the methods provided by its 
rules.s^ 

The examination may be before the judge of the 
court,or a qualified referee may be appointed and 
the examination held before him.^^ A referee, in 
such a proceeding, may be appointed from the coun¬ 
ty in which the action is triable, although it arose in 
another county.^^ Both the judgment creditor and 
the judgment debtor have the right to subpoena 
witnesses for examination with respect to all perti¬ 
nent matters in dispute concerning the debtor’s 
ownership of property subject to execution.^5 

Where the examination is made before a referee, 
under Rule 69 (a), in connection with Rule 53 (d) 
(1), the time and place of the hearing are within 
the referee’s discretion to be exercised by him with- 
ing twenty days after the making of the order for 
the proceedings and appointing the referee,and, 
therefore, the time and place of the hearing are not 
required to be stated in such order.s? 

g 1270. - Appointment of Receiver 

In a proper case a receiver may be appointed in aid 


Zn post execution examination pro¬ 
ceeding: 

U.S.—^Demmert v. Demmert, D.C. 
Alaska, 139 F.Supp. 325. 

76. D.C.—^Burak v. Scott, D.C., 29 
F.Supp. 776. 

Parties who were not named as de¬ 
fendants in action wherein judg-ment 
was recovered could not, under such 
provision, be required to make disclo¬ 
sure of their individual assets. 

D.C.—^Burak v. Scott, supra. 

77- ur.s. —^Fried v. Cano, D.C.N.T., 
171 F.Supp. 254—^Kerckafric (Pty.) 
Limited v. Maxwell Meyers ALffilia- 
tions. Limited, D.C.N.Y., 108 F. 

Supp. 694. 

78. Reduction of answers to writ¬ 
ing 

Where state statutory procedure 
was not strictly followed in that 
debtor’s answers were not reduced to 
writing, court could not approve re¬ 
port of referee. 

XX.s,—^Arenas v. Sternecker, D.C.Kan., 
109 F.Supp. 1. 

Payment of referee 
Where referee, appointed by feder¬ 
al district court, in accordance with 
state statute, had spent considerable 
time and effort hearing evidence, ex¬ 
amining court records, checking 
deeds, and preparing detailed findings 
of fact and conclusions of law, he 
would be awarded reasonable fee for 
his services, even though court was 
unable to approve report because of; 


failure to strictly follow statutory 

procedure. 

U.S,—^Arenas v. Sternecker, supra. 

79. U.S.—Arenas v. Sternecker, su¬ 
pra—Bank of America Nat, Trust 
& Savings Ass’n v. Bair, D.C.Mont., 
34 F.Supp. 857, affirmed, C.C.A., 
Bair v. Bank of America Nat. Trust 
& Savings Ass’n, 112 F.2d 247, cer¬ 
tiorari denied 61 S.Ct. 61, 311 U.S. 
684, 86 L.Ed. 441. 

Depositions generally see supra §§ 
626-543. 

80 . U.S,—^Pox V. Capital Co., N.Y., 67 
S.Ct. 57, 299 U.S. 105, 81 L.Ed. 67. 

Florida Guaranteed Securities v. 
McAllister, D.C.Fla., 47 F.2d 762. 

Arenas v. Sternecker, D.C.Kan., 
109 F.Supp. 1—^Bank of America 
Nat. Trust & Savings Ass’n v, Bair, 
D.C.Mont, 34 F.Supp. 857, affirmed, 
C.C.A., Bair v. Bank of America 
Nat. Trust & Savings Ass’n, 112 
F.2d 247, certiorari denied 61 S.Ct 
61, 311 U.S. 684, 85 L.Ed. 441. 

Meyer v. Consolidated Ice Co., C. 
C.N.Y., 163 F. 400. 

81 . D.C.—^Paley v. Solomon, D.C., 69 
F.Supp. 887. 

82. U.S.—Arenas v. Sternecker, D.C. 
Kan., 109 F.Supp. 1. 

83 . U.S.—Arenas v. Sternecker, su¬ 
pra—Bank of America Nat. Trust 
& Savings Ass’n v. Bair, D.C.Mont., 
34 F.Supp. 857, affirmed, C.C.A., 
Bair v. Bank of America Nat. Trust 
& Savings Ass’n, 112 F.2d 247, cer¬ 
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tiorari denied 61 S.Ct 61, 311 U.S. 
684, 85 L.Ed. 441. 

84. U.S.—Bank of America Nat. 
Trust & Savings Ass’n v. Bair, D. 
C.Mont, 34 F.Supp. 857, affirmed, 
C.C.A., Bair v. Bank of America 
Nat. Trust & Savings Ass'n, 112 P. 
2d 247, certiorari denied 61 S.Ct. 
61, 311 U.S. 684, 85 L.Ed. 441. 

85. U.S.—Bank of America Nat. 
Trust & Savings Ass'n v. Bair, D. 
C.Mont, 34 F.Supp. 857, affirmed, 
C.C.A., Bair v. Bank of America 
Nat Trust & Savings Ass’n, 112 P. 
2d 247, certiorari denied 61 S.Ct 
61, 311 U.S. 684, 85 L.Ed. 441. 

Territorial extent of subpoena 

Court may issue subpcenas for wit¬ 
nesses within its district or compel 
the attendance of witnesses from oth¬ 
er districts who live within one hun¬ 
dred miles. 

U.S.—Meyer v. Consolidated Ice Co., 
C.C.N.Y., 163 F. 400. 

86. U.S.—Bank of America Nat 
Trust & Savings Ass'n v. Bair, D. 
C.Mont, 34 F.Supp. 857, affirmed, 
C.C.A., Bair v. Bank of America 
Nat Trust & Savings Ass’n, 112 F. 
2d 247, certiorari denied 61 S.Ct 
61, 311 U.S. 684, 86 L.Ed. 441. 

87. U.S.—Bank of America Nat 
Trust & Savings Ass’n v. Bair, D. 
C.Mont, 34 F.Supp. 857, affirmed, C. 
C.A., Bair v. Bank of America Nat 
Trust & Savings Ass'n, 112 F.2d 
247, certiorari denied 61 S.Ct. 61, 
311 U.S. 684, 86 L.Ed. 441. 
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of execution to take charge of the property of the Judg¬ 
ment debtor. 

In a proper case a receiver may be appointed to 
take charge of the judgment debtor’s property to 
collect the judgment and in aid of execution.^^ 
Such an appointment is governed by the practice and 
procedure of the state in which the district court 
is held.s^ Whether a receiver should be appointed 
rests in the sound discretion of the court,but the 
appointment of a receiver is a drastic order which 
ordinarily should not be resorted to when other 
adequate remedies are available.^! The mere fact 
that supplementary proceedings in aid of execution 
disclose property which may be subject to the satis¬ 
faction of the creditor’s judgment does not neces¬ 
sarily entitle him as a matter of right to have a re¬ 
ceiver appointed.92 

Where a receiver has been appointed the receiver¬ 
ship cannot be extended to a state court judgment,^^ 
or at least it cannot be extended to a state court 
judgment for the enforcement of which a receiver 
had been appointed by the state court, where such 
receiver had subsequently been discharged and the 
receivership closed or discontinued.^^ 

§ 1271. - Garnishment 

Garnishment Issued after judgment Is a proceeding 
supplementary to, and in aid of, a judgment, and where 
state OP territorial law authorizes it as a remedy to enforce 


payment of a judgment, It is a remedy governed by the 
substantive and procedurai requirements of such state 
law which is available to aid in the enforcement of 
federal district court Judgments. 

“Proceedings supplementary to and in aid of a 
judgment,” within the meaning of Rule 69 (a) of 
the Federal Rules of Civil Procedure, 28 U.S.C.A., 
include a garnishment issued after judgment,and 
where garnishment is a remedy provided by state or 
territorial law to enforce payment of a judgment, 
it is available under this Rule and prior similar stat¬ 
utes in the enforcement of judgments of a federal 
district court,^® including a judgment of a federal 
district court for the recovery of money registered 
in another district.97 This remedy is ancillary to 
the main action^s and the writ of garnishment is a 
process of court.^^ 

The law of the state in which the district court 
is held applies with respect to the issuance of an 
execution against a garnishee.^ The federal court 
is rigidly governed by the substantive and proce¬ 
dural requirements of such state law,^ and it has 
been held that any summons issued relating to 
garnishment after judgment must follow the pro¬ 
cedural requirements of the law of the state.^ 

While, however, the federal district courts gen¬ 
erally follow the form used in the state in which 
they are sitting, that is, the methodology used to 
express the rules of practice and procedure,^ they 


88. U.S.—^Edmonton v. Sisk, C.C.A, 
Okl., 156 F.2d 300. 

Appoiatmeut of receiver held proper 
U.S.—Pried v. Cano, D.C.N.Y., 171 P. 
Supp. 254. 

89. XJ.S.—^Edmonston v. Sisk, C.C.A, 
Okl., 156 P.2d 300. 

Pried v. Cano, D.C.N.T., 171 P. 
Supp. 254. 

90. Discretion held not abused 
Appointment of receiver was not 

abuse of discretion, where receiver 
did not take physical possession of 
property or assume operation of busi¬ 
ness, and receivership did not con¬ 
template liquidation of business. 
U.S.—^Edmonston v. Sisk, C.C,A.Okl., 
156 F.2d 300. 

91. U.S.—Edmonston v. Sisk, supra. 

92. U.S.—^Edmonston v. Sisk, supra. 

93. Judgment thereon in federal 
court required 

Holder of state court Judgment 
must first sue on that Judgment and 
recover a Judgment in federal court. 
U.S.—^U. S. V. Fairbank Realty Cor¬ 
poration, D.C.N.T., 50 P.Supp. 373, 
affirmed, C.CjV., Rottenberg v. U. 
S., 142 F.2d 151. 

94. U.S.—Rottenberg v. U. S., C.C.A. 
N.T., 142 F.2d 151. 

95. U.S.—Juneau Spruce Corp. v. In¬ 


ternational Longshoremen’s and 
Warehousemen’s Union, D.C.Ha- 
waii, 131 P.Supp. 866—Scliram v. 
Carlucci, D.C.Mich., 41 P.Supp. 36. 

96. U.S.—Canal & C. Sts. R. Co. v. 
Hart, La., 6 S.Ct. 1127, 114 U.S. 
654, 29 L.Ed. 226. 

Gullet V. Gullet, C.A.Pla., 188 F. 
2d 719. 

Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s and Ware¬ 
housemen’s Union, D.C.Hawaii, 131 
P.Supp. 866. 

Garnishment for purpose of securing 
satisfaction of Judgment ultimate¬ 
ly to be entered see supra §§ 233- 
241. 

Judgment for payment of money 
only in federal equitable proceeding 
could be enforced by supplemental 
writ of garnishment, where such was 
state practice. 

U.S.—Commonwealth Bank & Trust 
Co. of San Antonio, Tex., v. Collins 
Mortg. Co., D.C.Iowa, 10 P.Supp. 
460. 

97. U.S.—Gullet v. Gullet, CA..Fla., 
188 P.2d 719. 

98. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen's Union, D.C.HA- 
waii, 131 P.Supp. 866. 

99. U.S.—Juneau Spruce Corp. v. In- 

709 


ternational Longshoremen’s and 
Warehousemen’s Union, supra. 
Signature by clerk 

Fact that clerk of the court signed 
writ of garnishment made it no less 
a judicial process. 

U.S.—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen’s and 
Warehousemen's Union, supra. 

1. U.S.—^Federal Housing Adminis¬ 
tration, Region No. 4 v. Burr, 60 
S.Ct. 488, 309 U.S. 242, 84 L.Ed. 
724—Atlantic & P. R. Co. v. Hop¬ 
kins, Kan., 94 U.S. 11, 24 L.Ed. 48. 

Construction of state statute 
A federal district court is bound 
by the construction placed by the su¬ 
preme court of a state on the state 
statutes relating to garnishment pro¬ 
ceedings after Judgment rather than 
by expressions from other federal 
courts with respect to garnishment 
generally. 

U.S.—Lawley v. Whiteis, D.C.Okl., 
24 P.Supp. 698. 

2. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen’s Union, D.C.Ha¬ 
waii, 131 P.Supp. 866. 

3. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen’s Union, supra. 

4. U.S.—Juneau Spruce Corp. v. In- 
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are not precluded from applying the Federal Rules 
of Civil Procedure while employing the state or 
territorial garnishment law.^ A court may issue its 
own form of writ of garnishment,^ and may make a 
warning reference in the garnishee summons to the 
contempt powers of the courtJ 

§ 1272. Body Executions 

Body executrons for the enforcement of judgments of 
federal courts are abolished or restricted in accordance 
with the law of the state where the court is situated. 

The right of a creditor to take on execution the 
body of his debtor is in the nature of a property 
right.^ The Constitution of the United States, as 
pointed out in Constitutional Law § 204(1), con¬ 
tains no prohibition against imprisonment for debt. 
State legislation has no effect with respect to body 
executions on process issuing from a federal court 
unless so provided by congress,9 and the provisions 
of the former Conformity Act have been held not 
to extend to remedies against the person of the 
debtor.^ ^ 

From an early date, however, federal statutes 
have permitted, limited, or restricted body execu¬ 
tions on process issuing from federal courts in ac¬ 


cordance with the law of the state where the court 
is situated,and the federal statute, 28 U.S.C.A. 
§ 2007, provides that a person shall not be imprison¬ 
ed for debt on a writ of execution or other process 
issued from a federal court in any state wherein 
imprisonment for debt has been abolished, that all 
modifications, conditions, and restrictions on such 
imprisonment provided by state law shall apply to 
any writ of execution or process issued from a fed¬ 
eral court in accordance with the procedure ap¬ 
plicable in such state, that any person imprisoned in 
any state on a writ of execution or other process 
issued from any federal court in a civil action shall 
have the same jail privileges and be governed by 
the same regulations as persons confined in like 
cases on process from a state court, and that the 
same requirements governing discharge as are ap¬ 
plicable in such state shall apply.^^ 

The purpose of the federal acts has been to follow 
the action of the states on this subject, whether par¬ 
tial or general,and as far as they concern any re¬ 
striction on imprisonment for debt, they have refer¬ 
ence to what may be done on process issuing from 
a federal court.^^ A state statute requiring credi- 


ternational Long-shoremen's and 
Warehousemen’s Union, supra. 

S- U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen’s Union, supra, 
e. U.S —Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen’s Union, supra. 
Policy- 

Federal Rules of Civil Procedure 
have adopted a flexible policy as to 
forms used in the federal district 
courts. 

U.S.—Juneau Spruce Corp. v. Interna¬ 
tional Longshoremen’s and Ware¬ 
housemen's Union, supra. 

Provision to hold and secure debts 
Provision in garnishee summons 
directing garnishees to hold and se¬ 
cure any debts owed to judgment 
debtor was not contrary to the law 
of Hawaii. 

U.S—Juneau Spruce Corp. v. Inter¬ 
national Longshoremen’s and 
Warehousemen’s Union, supra. 

T. U.S.—Juneau Spruce Corp. v. In¬ 
ternational Longshoremen’s and 
Warehousemen’s Union, supra. 

8. U.S.—Stroheim v. Deimel, C.C.Ill., 
73 F. 430, reversed on other grounds 
77 F. 802, 23 C.C.A. 467, certiorari 
denied 17 S.Ct. 993, 166 U.S. 721, 41 
L.Ed. 1188. 

Body executions in civil actions gen¬ 
erally see Executions §§ 407-450. 
Body execution in eauity suits see 
Equity § 617. 

9 . U.S.—^Mc:N'utt, for Use of Leg¬ 


gett, V. Bland, Miss., 2 How. 9, 11 
L.Ed. 159. 

U, S. ex rel. Deimel v. Arnold, 
Ill., 69 F. 987, 16 C.C.A. 575, cer¬ 
tiorari denied 16 S.Ct. 1208, 163 U. 
S. 709, 41 L.Ed. 315. 

No inhereiLt authority 

State laws releasing insolvent debt¬ 
ors from arrest or imprisonment for 
debt have no operation proprio vigore 
on the process or proceedings in the 
federal courts; their whole efficacy 
depends on enactments of Congress, 
and as far as they are adopted by 
Congress they are obligatory, but 
beyond that they have no controlling 
influence, 

U.S—Beers v. Haughton, Ohio, 9 Pet. 
329, 9 L.Ed. 145. 

Darst V. Duncan, C.C.Pa., 6 F. 
Cas 3Sro.3,581, 2 Law Rep. 357. 

10. U.S.—Priedly v. Giddings, C.C. 
Vt, 119 P. 438, affirmed 128 P. 355, 
63 C.C.A. 85, 65 L.R.A. 327. 

25 C.J. p 824 note 47. 

11, U.S—^Beers v. Haughton, Ohio, 
9 Pet. 329, 9 LEd. 145. 

Ex parte Crawford, Pa., 154 P. 
769, 83 C.C.A. 474. 

Johnson v. Crawford & Tothers, 
C.C.Pa., 154 F. 761. 

The Blanche Page, C.C.N.T., 3 P. 
Casisro.1,524, 16 Blatchf. 1, 7 Re¬ 
porter 326—Bradley v. Currier, C. 
C.Mass., 3 P.Cas.No.1,777—^U. S. v. 
Moller, D.C.N.T., 26 F.Cas.lsro.l5,- 
793, 10 Ben. 189~U. S. v. Walsh, D. 
C.Or., 28 F.Cas.No.16,635, 1 Abb. 66, 
Deady 281, 1 Am.Law T.Rep.U.S. 
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Cts. 45, 6 Int.Rev.Rec. 212, Deady 
281. 

Mich.—^Ward v. Cozzens, 3 Mich. 252. 
5 C.J. p 440 note 67-68—23 C.J. P 
906 note 51, p 907 note 83. 

Nature of statute 
Acts of Congress with respect to 
imprisonment for debt act only over 
process and are merely provisions 
regulating the practice of the federal 
courts. 

U.S.—Gaines v, Travis, D.C.N.Y., 9 
P.Cas.No.6,180, 1 Abb.Adm. 422, 8 
K.T.Leg.Obs. 45, 3 Am.Law J., N.S., 
199, 2 N.Y.Code Rep. 102. 

12. Extent permissible 

Body executions to enforce judg¬ 
ment or decree for payment of mon¬ 
ey are permissible in federal district 
court to same extent that laws of 
state in which court sits allow body 
execution. 

U.S.—B. I. P. (Export), Limited v. 
Isaacs, D.C.N.Y., 10 F.Supp. 872. 

Judgment on mere debt which does 
not carry with it the right to body 
execution cannot be amended by in¬ 
serting a provision for execution 
against the body. 

U.S.—B. I. P. (Export), Limited v. 
Isaacs, supra. 

13. U.S.—^Moan v. Wilmarth, C.C. 
Mass., 17 F.Cas.No.9,686, 3 Woodb. 
& M. 399. 

14. U.S.—Stroheim v. Deimel, C.C. 
III., 73 F. 430, reversed on other 
grounds 77 F. 802, 23 C.C.A. 467» 
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tors who have caused their debtors to be imprison¬ 
ed to pay their board bill weekly in advance, or the 
debtors to be discharged, is a restriction on im¬ 
prisonment for debt within the meaning of the 
federal statute.!^ State statutes with respect to 
exemption from imprisonment for debt of persons 
discharged under a state insolvency law have been 
held to be determinative of a person’s liability to 
body execution under federal process, but a stat¬ 
ute with respect to the discharge by a state court of 


a person committed on execution for debt is not 
adopted by the federal act.^^ 

An order by a federal court for a body execution 
of a defendant over whom it has jurisdiction in a 
state where imprisonment for debts of the class in¬ 
volved is abolished, although erroneous, is not 
void.i^ It has been held that proceedings to secure 
the release of a judgment debtor after commitment 
on a body execution must be taken before a United 
States Commissioner.!^ 


XX. FEES AND COSTS 


§ 1273. In General 

Subject to statutory limitations, federal courts have 
power to award costs, which are allowances to a party 
for expenses incurred in prosecuting or defending a suit. 

The federal law of costs has been said to be frag¬ 
mentary and indirect it has been declared that 
the costs generally incident to the litigation auto¬ 
matically follow the judgment.^! The question of 


costs has usually been considered from two as¬ 
pects: (1) The right to, or allowance of, costs. 
(2) The amount and items thereof.^2 

Subject to such limitations as may have been* im¬ 
posed by statute, federal courts have power to award 
costs.23 Federal statutes, rules of court, and es¬ 
tablished usage or custom are the sources of this 
power.24 However, it has also been declared that 


certiorari denied 17 S.Ct. 993, 166 

U. S. 721, 41 L.Ed. 1188. 

15. U.S.—Stroheim v. Deimel, supra. 

16. U.S.—In re Hopkins. C.C.H.I., 12 
F.Cas.No.6,683, 2 Curt. 567—Wilber 

V. Ing-ersoll, C.C.Ohio, 29 F.Cas. 
No.17,632, 2 McLean 322. 

Discharge as insolvent or poor debtor 
of person imprisoned for debt gen¬ 
erally see Executions §§ 442-449. 
Insolvent held exempt from imprison¬ 
ment for debt tinder federal process 
U.S.—Moan v. Wilmarth, C.C.Mass., 
17 P.Cas.No.9.686, 3 Woodb. & M. 
399. 

17. U.S.—Darst v. Duncan, C.C.Pa., 
6 F.Cas.No.3,581, 2 Law Rep. 357. 

18. Mich.—^Ward v. Cozzens, 3 Mich. 
252. 

19. U.S.—Johnson v. Crawford & 
Tothers, C.C.Pa., 154 F. 761. 

State courts have no authority to 

relieve those who are committed on 
a writ from the federal courts. 

U.S.—Johnson v. Crawford & Toth¬ 
ers, supra. 

20. U.S.—Morris-Turner Live Stock 
Co. V. Director General of Rail¬ 
roads, D.C.Mont, 266 F. 600. 

Payment of costs as condition on 
voluntary dismissal by order of 
court see supra § 781. 

21. U.S.—^Nash V, Raun, D.C.Pa., 67 
F.Supp. 212. 

22. U.S.—Brown v. Consolidated 
Fisheries, D.C.Del., 18 F.RD. 433. 

Particular items see infra §§ 1282- 
1290. 

23. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 69 S.Ct. 777, 307 U.S. 
161, 83 L.Ed. 1184. 


Costs generally see Costs § 1 et seq. 
Costs in particular proceedings: 
Actions: 

For infringement of copyright or 
unfair competition see Trade- 
Marks, Trade Names, and Un¬ 
fair Competition § 218. 

For violation of federal anti¬ 
trust laws see Monopolies § 
104. 

To enforce orders of interstate 
commerce commission see 
Commerce § 148 1 . 

Causes removed from state to fed¬ 
eral court see Removal of Caus¬ 
es §§ 272, 307. 

Interpleader see Interpleader § 50. 
Patent infringement suits see Pat¬ 
ents § 338. 

Proceedings in admiralty see Ad¬ 
miralty §§ 196-204. 

Suits for infringement of copy¬ 
right laws see Copyright and Lit¬ 
erary Property § 161, 

Federal equity courts, when creat¬ 
ed, became endowed with powers, in¬ 
cluding that over costs, possessed by 
English chancery court. 

U.S.—Guardian Trust Co. v. Kansas 
City Southern Ry. Co., C.C A.Mo, 
28 F.2d 233, affirmed 50 S.Ct. 194, 
281 U.S. 1, 74 L.Ed. 659. 

Power to subpoena 

Power to assess costs is inherent 
in the power to subpoena. 

U.S.—^U. S. V. Arizona Canning Co., 
C.A.Colo., 212 F.2d 632. 

Contempt; remand 

Where district court had entered 
judgment holding defendants in con¬ 
tempt for violation of injunction pre¬ 
viously issued in case, fact that con¬ 
tempt judgment had been appealed 
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to court of appeals, which had af¬ 
firmed it, did not deprive district 
court, after remand, of power to im¬ 
pose taxable costs on defendants, in¬ 
cluding investigation and litigation 
expenses, both in district court and 
on appeal. 

U.S.—Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
APL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867. 

24. U.S.—Kansas City Southern Ry. 
Co. V. Guardian Trust Co., Mo., 50 
S.Ct. 194, 281 U.S. 1, 74 L.Ed. 659— 
Newton v. Consolidated Gas Co of 
New York, N.T., 44 S.Ct. 481, 265 U. 
S. 78, 68 L.Ed. 909. 

Williams V. Sawyer Bros., C.C.A. 
N.T., 51 F.2d 1004—Guardian Trust 
Co. V. Kansas City Southern Ry. 
Co., C.C.A.Mo., 28 F.2d 233, affirmed 
50 set. 194, 281 U.S. 1, 74 L.Ed. 
659. 

Kenny v. U. S., D.C.N.J., 118 F. 
Supp. 907. 

Alaska—Burke v. Thomas, 15 Alas¬ 
ka 385. 

“The allowance of cost in the fed¬ 
eral courts rests, not upon express 
statutory enactment by Congress, but 
upon usage long continued and con¬ 
firmed by implication from provisions 
in many statutes.” 

U.S.—^Ex parte Peterson, N.Y., 40 S. 
Ct. 543, 548, 253 U.S. 300, 64 L.EdL 
919. 

W. F. & John Barnes Co. v. In¬ 
ternational Harvester Co., C.C.A, 
Ill., 145 P.2d 915, 917, certiorari de¬ 
nied 65 S.Ct. 687, 324 U.S. 8.50', 89 
L.Ed. 1410. 
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costs in actions at law in the United States courts 
are creatures of statute;^® that liability for costs 
must find its basis in statutethat taxable costs 
are fixed by statute and that costs ordinarily may 
be imposed and recovered only in cases where there 
is statutory authority there for, ^ 8 and only in the 
instances, to the extent, and in the manner provid¬ 
ed for by statute.So, it is held that statutes 
relating' to taxable costs are in derogation of the 
common law, are in a sense penal in character, and 
must be strictly construed.^® 

The expense or costs of litigation can be taxed 
against a res or estate only under some legal imposi¬ 
tion or valid obligation incurred by those authorized 
to enter into it.^^ 

Definitions and distinctions. In the federal prac¬ 
tice, costs are allowances to a party for expenses 
incurred in prosecuting or defending a suit.^^ They 
are to be distinguished from ‘"fees” in that the 
latter are compensation to public officers, witnesses, 
or others for services rendered individuals in the 
progress of the cause,33 The acts of Congress pre¬ 
serve this distinction between fees and costs.^^ 

Classification of costs. Costs in the federal courts 
may be divided into those that are allowable between 


party and party, and those allowable between solic¬ 
itor and client. The former are confined to the 
taxed costs allowed by the fee bill,^^ while the lat¬ 
ter include all reasonable expenses and counsel 
fees. 

Dismissal for want of jurisdiction. Under 28 
U.S.C.A. § 1919, providing that ''whenever any ac¬ 
tion or suit is dismissed in any district court for 
want of jurisdiction, such court may order the 
payment of just costs,'' the court has the power to 
order payment of costs in matters dismissed for 
lack of jurisdiction and such power has been 
exercised without reference to the statute.^^ So, 
without reference to the statute, it has been held 
that if it is foimd at the trial that the amount claim¬ 
ed is deliberately inflated, so as to bring the case 
within the jurisdiction of the district court, and that 
such amount cannot possibly be recovered, the court 
has power to dismiss the claim and tax against 
plaintiff the costs incurred in asserting it^^ 

Amount or value of recovery. Under 28 U.S.C.A. 
§§ 1331, 1332, as amended July 25, 1958, Pub.L. 85- 
554, §§ 1, 2, 72 Stat. 415, except when express pro¬ 
vision therefor is otherwise made in a statute of the 
United States, where plaintiff is finally adjudged to 


25. U.S.—Ruck V. Spray Cotton 
Mills, D.C.M.C., 120 F.Supp. 944. 

Pirst statute 

In 1853 Congress for the first time 
legislated on the subject of costs; 
it enacted what has come to be called 
the “fee bill/' 28 U.S.C.A. § 830, R.S. 
§ 983- 

U.S.—^Vernon Lumber Corp. v. Harcen 
Const. Co., D.C.hT.Y., 61 F.Supp. 
939. 

26. U.S.—In re Childs Co., D.C.N.T., 
52 F.Supp. 89. 

27. U.S.—U. S. V. One 1949 G.M.C. 
Truck, D.C.Va., 104 F.Supp. 34. 

28. U.S.—^Nash v. Raun, D.C.Pa., 67 
FSupp. 212. 

Power to make rules or orders for 
the imposition of costs exists only 
where it is given or ratified by stat¬ 
ute. 

U.S.—^Nash V. Raun, supra. 

29. U.S,—^Nash v. Raun, supra, 

SO. U.S.—Braun v. Hassenstein Steel 
Co., D.C.S.D., 23 F.R.D. 163. 

31. U.S.—In re Commercial hTat. 
Bank of Shreveport, La., D.C.La., 
114 F.Supp. 614, affirmed, C.A., Noel 
Estate V. Russell, 218 F.2d 958, 
certiorari denied 76 S.Ct. 71, 350 U. 
S. 835, 100 L.Ed. 745. 

32 . U.S. — O’Neil v. Kansas City, S. 
& M. R. Co., C.C.Tenn., 31 F. 663. 

Costs defined generally see Costs S 1. 


I Other definitions 

“(1) Costs are certain allowances 
authorized by statutes to reimburse 
the successful party for expenses in¬ 
curred in prosecuting or defending 
an action or special proceeding. They 
are a mere incident of the litigation, 
and are generally given to recom¬ 
pense the successful party for his 
expenses." 

U.S.—^Nash V. Raun, D.C.Pa., 67 F. 

Supp. 212, 216. 

"(2) When used In a judgment or 
decree without qualification, the word 
‘costs’ means the amounts taxable as 
such under Acts of Congress, rules 
promulgated by its authority and 
practice established consistently with 
governing enactments." 

U.S.—Kansas City Southern Ry. Co. 

V. Guardian Trust Co., Mo., 50 S.Ct. 

194, 197, 281 U.S. 1, 74 L.Ed. 659. 

Kenny v. U. S., D.C.N.J., 118 P. 

Supp. 907, 911. 

Taxable costs are such costs as a 
party is entitled to have taxed by 
law, and are full indemnity for ex¬ 
penses of a party who is successful 
in a suit between party and party, 
whether at law or in equity. 

U.S.—^Nash V. Raun, D.C.Pa., 67 F. 

Supp. 212, 216. 

33. U.S.—O’Neil v, Kansas City, S. 

& M. R. Co., aC.Tenn., 31 F. 663. 

34. U.S.—O'Neil v. Kansas City, S. 

& M. R. Co., supra. 

712 


35. U.S.—Florida Internal Impr. 

Fund V. Greenough, Fla., 105 U.S. 
527, 26 L.Ed. 1157. 

Other definition 

"A fixed allowance for the various 
steps in a suit." 

U.S.—Sprague v. Ticonic Nat. Bank, 
Me., 59 S.Ct. 777, 779, 307 U.S. 161, 

83 L.Ed. 1184. 

36. U.S.—Sprague v. Ticonic Nat. 

Bank, supra—^Florida Internal 

Impr. Fund v. Greenough, Fla., 105 
U.S. 527, 26 L.Ed. 1157. 

Reconstruction Finance Corpora¬ 
tion V. J. G. Menihan Corporation, 
D.C.N.Y., 42 F.Supp. 244. 

37. U.S.—Oster v. Rubinstein, D.C. 
N.Y., 142 F.Supp. 620—^Mallonee v. 
Fahey, D.C.Cal., 122 F.Supp. 472— 
Inglewood v. Federal Sav. and Loan 
Ass’n V. Richardson, D.C.Cal., 121 
F.Supp. 80. 

Power to award costs on dismissal 
for want of jurisdiction in general 
see Costs § 68 c. 

Costs against bankruptcy trustee 
U S.—In re Northern Ind. Oil Co., 
C.A.Ind., 192 F.2d 139. 

Contrary holding under former stat¬ 
ute 

U.S.—^Neet v. Holmes, D.C.Cal., 33 F. 
Supp. 543. 

38. U.S.—^Davy v. Faucher, D.C.Fla., 

84 F.Supp, 737. 

39. U.S.—^Mitchell v. Great Am. In- 
dem. Co., D.C.La., 87 F.Supp. 961. 
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be entitled to recover less than the sum or value of 
ten thousand dollars, computed v^ithout regard to 
any set-off or counterclaim to which defendant may 
be adjudged to be entitled, and exclusive of interests 
and costs, the district court may deny costs to plain¬ 
tiff and, in addition, may impose costs on plaintiff.^^ 
Under the former Revised Statutes § 968, which 
applied only where jurisdiction depended on the 
amount in controversy,if, in an action in a dis¬ 
trict court, plaintiff recovered less than five hundred 
dollars, exclusive of costs, he was not entitled to 
costs. 42 On the other hand, in such a case, plain¬ 
tiff might, at the discretion of the court, be taxed 
with defendant’s costs ;43 but if plaintiff had a rea¬ 
sonable expectation of recovering more than that 
sum, the court would not adjudge costs against 
him.44 

A statute of Alaska providing that if, in an ac¬ 
tion for libel, plaintiff recovers less than fifty dol¬ 
lars damages, he shall recover no more costs and 
disbursements than damages has been held a statute 
of the United States, within the Federal Rules of 
Civil Procedure, Rule 54 (d), 28 U.S.C.A., provid¬ 
ing as to the allowance of costs ‘^except when ex¬ 
press provision therefor is made • . • in a 

statute of the United States.”45 

Separate judgments in consolidated actions. 


When separate actions on separate and distinct 
causes of action are consolidated for trial and sepa¬ 
rate judgments are entered in each action, costs may 
be entered in each if they have been properly in- 
curred.4S 

Filing fee. The requirement of a deposit of a 
filing fee with the clerk on institution of a suit has 
been held one of the natural and appropriate inci¬ 
dents of legal proceedings.47 

§ 1274. Discretion of Court; Allowance to 
Prevailing Party 

While costs, as a general rule, are allowed to the pre¬ 
vailing party, the allowance of costs is generally within 
the discretion of the trial court. 

Rule 54 (d) of the Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., provides that “except when ex¬ 
press provision therefor is made either in a statute 
of the United States or in these rules, costs shall be 
allowed as of course to the prevailing party unless 
the court otherwise directs/’ Under this Rule, as 
well as under 28 U.S.C.A. § 1920, relating to the 
taxation of costs, the imposition of costs, except 
when controlled by federal statute or other rule of 
court, is a matter within the trial court’s discre¬ 
tion ;48 the court has such discretion both under 


40. Allowance of costs: 

As dependent on amount of recov¬ 
ery in greneral see Costs §§ 19- 
32. 

In admiralty as dependent on 
amount of recovery see Admiral¬ 
ty § 196, 

In cases removed to federal courts 
as dependent on amount of re¬ 
covery see Removal of Causes § 
272. 

41. U.S.—^McMenamin v. McCormick 
S. S. Co., D.C.Cal., 37 F.Supp. 908. 

15 C.J. p 44 note 42. 

42. U.S.—^British-American Tobacco 
Co. V. Federal Reserve Bank of 
New York, C.C.A.N.Y., 104 F.2d 652, 
affirmed 106 F.2d 935, certiorari de¬ 
nied 60 S.Ct. 131, 308 U.S. 600, 84 
Li.Fd. 602—^Harlan Coal Co. v. 
North American Coal Corporation, 
D.C.Ohio, 35 F.2d 211. 

15 C.J. p 44 note 40. 

Purpose and policy of statute 

(1) Statute was intended to penal¬ 
ize plaintiff inflating- his damage 
claim for the sole purpose of invok¬ 
ing federal jurisdiction in case where 
jurisdiction depended on the amount 
in controversy, 

U.S.—Cornell v. Gulf Oil Corporation, 
U.CPa., 35 F.Supp. 448. 

Hunter v. Marlboro, C.C.Mass., 
12 F.Cas.No.6,908. 

(2) Obvious policy of the statute 


was to discourage bringing in such 
courts actions which should have 
been brought in other forums. 

D.C,—Silverman v. Central Amuse¬ 
ment Co., D.C., 49 F.Supp. 364. 
Statute applicable to District Court 
of truited States for District of Co¬ 
lumbia 

U.S.—Silverman v. Central Amuse¬ 
ment Co., supra. 

Action for personal injuries 

Where plaintiff recovered only 
three hundred dollars in action for 
personal injuries, no costs could be 
allowed to him. 

D.C.—Silverman v. Central Amuse¬ 
ment Co., supra. 

In replevin action successful plain¬ 
tiff might be entitled to costs where 
the property actually recovered ex¬ 
ceeded In value five hundred dollars, 
even though he recovered less than 
that amount as money damages. 
U.S.—Crowe v. Peaslee-Gaulbert Co., 
C.C.A.Mass„ 37 P.2d 216. 

43. U.S,—British-American Tobacco 
Co. V. Federal Reserve Bank of 
New York, aC.A.N.Y., 104 F.2d 662, 
affirmed 105 F-2d 936, certiorari de¬ 
nied 60 S.Ct. 131, 308 U.S. 600, 84 
Lf.Ed. 602. 

16 C.J. P 44 note 41. 

44. U.S.—Gibson v. Memphis & C. 
R. Co., aC.Tenn., 31 F. 653. 

15 C.J. p 44 note 43. 
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45. U.S.—^Zaruba v. Tobin, D.C.Alas- 
ka, 23 F.R.D. 213. 

46. U.S.—Canners Exchange Sub¬ 
scribers at Warners Inter-Insur¬ 
ance Bureau v. North Am. Canning 
Co., C.A.Fla., 194 F.2d 688. 

Cornell v. Gulf Oil Corporation, 
D.C.Pa., 35 F.Supp. 448. 

47. U.S.—In re Clerk's Fees and 
Cost Bonds, D.C.Tenn., 49 F.Supp. 
1011 . 

48. U.S.—Srybnik v. Epstein, C.A.N. 
Y., 230 F.2d 683—^National Trans¬ 
former Corp. V. France Mfg. Co., 
C.AOhio, 215 F.2d 343—U. S. v. 
Arizona Canning Co., C.A.C 0 I 0 ., 212 
F.2d 632—Bank of China v. Wells 
Fargo Bank & Union Trust Co., 
C.A.Cal., 209 F.2d 467, 48 A.L,.R.2d 
172—Chemical Bank & Trust Co. 
V. Prudence-Bonds Corp. (New 
Corp,), C.A.N.Y., 207 F.2d 67, cer¬ 
tiorari denied 74 S.Ct. 429, 347 U.S. 
904, 98 L.Ed. 1063—Canners Ex¬ 
change Subscribers at Warners In¬ 
ter-Insurance Bureau v. North Am. 
Canning Co., C.A.Fla., 194 F.2d 588 
—Chicago Sugar Co. v. American 
Sugar Refining Co., C.A.IU., 176 F. 
2d 1, certiorari denied 70 S.Ct. 486, 
338 U.S. 948, 94 D.Ed. 684—Bruns- 
wick-Balke-Collender Co. v. Amer¬ 
ican Bowling & Billiard Corp., C.C. 
A.N.Y., 150 F.2d 69, certiorari de¬ 
nied 66 S.Ct. 99, 326 U.S. 757, 90 U 
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Rule 54 (d) and under the settled law.^^ The Rule 
that the court has such discretion has been held to 
be universally recognized,^^ and to apply in ordi¬ 
nary cases.Under other authority, such discre¬ 
tionary powers are conferred by the Rule on the 
district courts in equity cases, but not in cases at 
law.52 The exercise of the discretion of the court 
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makes necessary the consideration of the nature of 
the case,^^ and is held to be limited by Rule 50 (b) 
and Rule 80 (a), the latter of which has been ab¬ 
rogated. 

With or without express reference to Rule 54 (d), 
costs will generally be allowed to the prevailing, or 


3S<a. 455—^U. S. for Use of Chamber- 
lain Metal Weatherstrip Co. v. 
Madsen Const. Co., C.C.A.Ohio, 139 

F. 2d 613—Mishawaka Rubber & 
Woolen Mfgr. Co. v. S. S. Kresg’e 
Co., C.C.A.Mich., 119 F.2d 316, re¬ 
versed on other grounds 62 S.Ct. 
1022, 316 U.S. 203, 86 L.Ed. 1381, 
rehearing denied 62 S.Ct. 1287, 316 

U. S. 712, 86 L.Ed. 1777—Recon¬ 

struction Finance Corporation v. J. 

G. Menihan Corporation, C.C.A.N". 
Y., Ill F.2d 940, affirmed 61 S.Ct. 
485, 312 U.S. 81, 85 L.Ed. 595—Im¬ 
perial Irr. Dist. v. Nevada-Califor- 
nia Electric Corporation, C.C.A. 
CaL, 111 F.2d 319 

Republic of China v. Central 
Scientific Co., E.C.Ill., 120 F.Supp. 
924—Coastal Club v. Shell Oil Co.. 

B.C.La., 56 F.Supp. 641, reversed 
on other grounds, C.C.A, 147 F 2d 
607—Leeds & Northrup Co. v. Do- 
ble Engineering Co., D.C.Mass., 41 
F.Supp. 951—Equitable Trust Co. v. 
Schwebel, D.C.Pa, 40 P Supp. 112 
—Thomson v. United Glazing Co., 
D.CN.T., 36 F.Supp. 627—Cornell v. 
Gulf Oil Corporation, D.C.Pa., 35 P. 
Supp. 448. 

General Cas. Co. of America v. 
Stanchfield, D.C.Mont., 23 P.R.D. 58 
—Burnham Chemical Co. v. Bronx 
Consol., D.C.Cal., 7 P.R.D. 341—B. 
B. Chemical Co. v. Cataract Chemi¬ 
cal Co, D.C.N.Y., 2 P.R.D. 159. 
Discretion as to: 

Attorneys’ fees see infra § 1283. 
Costs of deposition see infra §§ 
1284-128 6. 

Particular items see infra § 1282. 
Witnesses’ fees see infra § 1289. 

Iiarge discretion 

D.G.—Shima v. Brown, 140 P.2d 337, 
78 U.S.APP.D.C. 268. 

Sound discretion 

U.S.—Cold Metal Process Co, v. Re¬ 
public Steel Corp., C.A Ohio, 233 P. 
2d 82'8, certiorari denied 77 S Ct. 
128, 352 U.S. 891, 1 L.Ed.2d 86, re¬ 
hearing denied 77 S.Ct. 323, 352 U. 
S. 955, 1 L.Ed.2d 245—Kemart Corp. 

V. Printing Arts Research Labora- I 
tories, Inc., C.A.Cal., 232 P.2d 897, 
57 A.L.R.2d 1234. 

U. S. V. Chicago, St. P., M. & O. 
Ry. Co., D.C.Minn., 133 F.Supp. 76 
—United Bldg. & Loan Ass’n v. 
Garrett, D.C.Ark., 64 F.Supp. 460. 

Sound judicial discretion 
U.S.—T. & M. Transp. Co. v. S. W. 
Shattuck Chemical Co., C.C.A.Colo., 
158 F.2d 909. 


Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234. 
Wide discretion 

U.S.—Jones v. Schellenberger, C.A. 
Ill, 225 F.2d 784, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 L.Ed. 
855—Levine v. Berman, C.A.I11., 178 
F.2d 440, certiorari denied 70 S.Ct. 
1024, 339 U.S. 982, 94 L.Ed. 1386. 

Bank of America v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 163 F.Supp. 
924. 

Allowance basically discretionary 
U.S.—Hansen v. Bradley, D.C.Md., 114 
F.Supp. 382. 

The ^'unless” clause of Rule 54 (d) 
clearly gives the trial court discre¬ 
tion therein except as a statute or 
some other rule otherwise provides. 
U.S.—^Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.N.Y., 
139 F.2d 671. 

Power to tax costs rests largely in 
the discretion of the trial court. 

U.S.—U. S. V. Arizona Canning Co., C. 
A.C 0 I 0 ., 212 F.2d 532. 

Bank of China v. Wells Fargo 
Bank & Union Trust Co., D.C.Cal., 
104 F.Supp. 59, affirmed, C.A., 209 
F.2d 467, 48 A.L.R.2d 172. 

Kellems v. California CIO Coun¬ 
cil, D.C.Cal., 6 P.R.D. 358. 

Any doubt concerning discretion 
of court to assess costs incident to 
trial should be resolved in favor of 
such discretion. 

U.S.—^U. S. V. Arizona Canning Co., 

C.A.Colo., 212 F.2d 532. 

Taxing costs against fund; receiver¬ 
ships 

Normally, the matter of taxing 
costs against a fund is within the 
discretion of the district judge, and 
this is particularly true of receiver¬ 
ships. 

US.—^Porter v. Cooke, C.CA.La., 127 
F.2d 853, certiorari denied 63 S.Ct. 
75, 317 U.S. 670, 87 L.Ed. 638, re¬ 
hearing denied 63 S.Ct. 204, 3171 
U.S. 710, 87 LEd. 665. 

Discretion held not abused in di¬ 
recting payment of costs out of mon¬ 
eys in registry of court. 

U.S.—Bank of China v. Wells Fargo 
Bank & Union Trust Co., C.A.Cal., 
209 F.2d 467, 48 A.LR.2d 172. 

Buie applicable to pending actions 
Where trial of cause commenced 
before effective date of the Federal 
Rules of Civil Procedure, but audi¬ 
tor’s reports were filed and judgment 
was entered thereafter, reports and 
judgments, including taxing of costs, 
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were “further proceedings in a pend¬ 
ing action” within procedural rule 
making Rules effective as to all fur¬ 
ther proceedings in actions then 
pending, and hence the court was 
vested with a discretion concerning 
the taxing of costs. 

U.S.—U. S., for Use of Wadeford 
Electric Co., v. E. J. Biggs Const. 
Co., C.C.A.I11., 116 F.2d 768. 
Prosecution for fine or forfeiture un¬ 
der federal statute 
Under statute as formerly worded, 
making losing defendant “subject to” 
payment of costs in prosecution for 
fine or forfeiture under a federal 
statute, meaning most suited to con¬ 
text was required to be chosen, and 
quoted words meant liable or re¬ 
sponsible for, and assessment of 
costs was not discretionary with 
court, as in government's proceeding 
against railroad for penalties for vio¬ 
lating safety appliance acts. 

U.S.—U. S. v. Northern Pac. Ry. Co., 

D.C.Minn., 54 F.Supp. 843. 

49. U.S.—Cold Metal Process Co. v. 
Republic Steel Corp., C.A.Ohio, 233 
P.2d 828, certiorari denied 77 S.Ct. 
128, 352 U.S. 891, 1 L Ed 2d 86, re¬ 
hearing denied 77 S.Ct. 323, 352 U.S. 
955, 1 L.Ed.2d 245. 

Discretion as previously in equity 

(1) In awarding costs, the district 
court has discretion which courts of 
equity possessed before the enact¬ 
ment of the Federal Rules of Civil 
Procedure. 

U.S.—Peering, Milliken & Co. v. 
Temp-Resisto Corp., D.C.N.Y., 169 
F.Supp. 453. 

(2) Rule 64 (d) appears to have 
adopted, for all suits covered by it, 
the previous federal practice in equi¬ 
ty, according to which the trial court 
had wide discretion in fixing costs, a 
discretion not reviewable unless man¬ 
ifestly abused, especially where the 
appeal related solely to the costs. 
U.S.—Harris v. Twentieth Centurj^- 

Pox Film Corporation, C.C.A.N.Y., 
139 P.2d 671. 

50. U.S.—U. S. V. Chicago. St. P., M. 
& O. Ry. Co., D.C.Minn., 133 F.Supp. 
76. 

51. U.S.—U. S. V. One 1949 G.M.C. 
Truck, D.C.Va., 104 F.Supp. 34. 

52. U.S.—Braun v. Hassenstein Steel 
Co., D.C.S.D., 23 P.R.D. 163. 

53. U.S.—^Donato v. Parker Pen Co., 
D.C.N.Y., 7 P.R.D. 148. 

54. U.S.—^Donato v. Parker Pen Co., 
supra. 
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successful, party,and assessed against the defeat- | ed party,and the defeated party under such cir- 


55. XJ.S.—Barnes v. First Nat. Bank, 
Forest, Ohio, C.A.Ohio, 266 F.2d 348 
—Wilson V. Homestead Valve Mfg-. 
Co., C.A.Pa., 217 F.2d 792, certiorari 
denied 75 S.Ct. 606, 349 US. 916, 
99 UEd. 1250—Chemical Bank & 
Trust Co. V. Prudence-Bonds Corp. 
(New Corp.), C.A.N.T., 207 F.2d 

67, certiorari denied 74 S.Ct. 429, 
347 U.S. 904, 98 L.Ed. 1063. 

Greaux v. Hatchette, D.C.Virg-in 
Islands, 164 F.Supp. 102—^Inglett & 
Corley, Inc. v. Baugh & Sons Co., 
D.C.Va., 159 F.Supp. 583, affirmed, 

C. A., 261 F.2d 402—Engelman v. 
Bird, D.C.Alaska, 136 F.Supp. 501 
—Joyce V. Wyant, D.C.Mich., 105 
F.Supp. 979, affirmed, C.A., 202 F.2d 
863—California Fruit Exchange v. 
Henry, D.C.Pa., 94 F.Supp. 653— 
Ruiz V. Mendez, D.C.Puerto Rico, 
86 F.Supp. 29—Nash v. Raun, D.C. 
Pa., 67 F.Supp. 212—Kohloff v. 
Ford Motor Co., D.C.N.Y., 42 F. 
Supp. 671, affirmed, C.C.A., 124 F.2d 
1018—Ratigan v. American United 
Life Ins. Co., D.C.Mich., 37 F.Supp. 
15—Solomon v. Welch, D.C.Cal, 28 
F.Supp. 823. 

Brown v. Consolidated Fisheries 
Co., D.CDel., 18 F.R.D. 433—Man- 
ley V. Canterbury Corp., D.C.Del., 
17 F.R.D. 234—B. B. Chemical Co. 
V. Cataract Chemical Co., D.C.N.T., 
2 F.R.D. 159—Schmitt v. Continen¬ 
tal-Diamond Fibre Co., D.C.Ill., 1 F. 
RD. 109. 

Right of prevailing party to costs in 
general see Costs §§ 8-18. 

‘Tt has always been the practice in 
the Federal Courts to allow costs to 
the prevailing party.” 

Xj,s.—Brown v. Consolidated Fish¬ 
eries Co., D.C.Del., 18 F.R.D. 433, 
434. 

“Generally in practice the proper 
taxable items of costs will be allowed 
to the prevailing party.” 

XJ.S.—Hansen v. Bradley, D.C.Md., 114 
F.Supp. 382, 384. 

Where court does not otherwise di¬ 
rect, the prevailing party is entitled 
to costs as a matter of course. 

XJ.S.—Barrett v. Rosecliff Realty Co., 

D. C.N.T., 9 F.R.D. 597. 

Where plaintiff was not prevailing 
party, his bill of costs was refused in 
whole. 

XJ.S.—Nash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 

Recovery in second trial of case 

Plaintiff’s recovery of a substan¬ 
tial judgment in second trial of case 
carried with it costs of first trial in 
district court. 

XJ.S.—Connolly v. Commercial Nat. 
Bank in Shreveport, D.C.La., 89 F. 
Supp. 976, amended on other 
grounds 90 F.Supp. 264, modified 
on other grounds 189 F.2d 608. 


“Prevailing party” defined; recovery 

of entire claim 

(1) “Prevailing party” to whom 
costs are awarded is the one who re¬ 
covers, or in whose favor judgment 
is awarded. 

U.S.—Hines v. Perez, C.A.Guam, 242 
F.2d 459. 

S. A. Hirsh Mfg. Co. v. Childs, 
D C.Pa., 157 F.Supp. 183—^Nash v. 
Raun, D.C.Pa., 67 F Supp. 212. 

Brown V. Consolidated Fisheries 
Co., D.CDel., 18 F.R.D. 433—Ryan 
V. Arabian Am. Oil Co., D.C.N.Y., 
18 F.R.D. 206. 

(2) Prevailing party, to be such, 
need not have recovered his entire 
claim, or all of his claims. 

U.S.—Hines v. Perez, supra. 

S. A. Hirsh Mfg. Co. v. Childs, 
supra. 

Brown v. Consolidated Fisheries 
Co, supra—Ryan v. Arabian Am. 
Oil Co., supra. 

(3) Prevailing party does not lose 
a proportionate part of his costs just 
because he does not succeed to the 
full extent of his claim. 

US,—Local 205, United Elec. Radio 
and Mach. Workers of America 
(UB) V. General Elec. Co., D.C. 
Mass., 172 F.Supp. 960. 

(4) Where plaintiff filed a com¬ 
plaint and defendant filed a counter¬ 
claim in an action sounding in tres¬ 
pass, and jury returned a verdict in 
favor of neither party and that both 
parties were negligent, neither was 
the prevailing party. 

U.S.—^Magee v. McNany, D.C.Pa., 11 
F.R.D. 592. 

(5) Where, in plaintiff’s action for 
injunction against, and damages for, 
surface owner's alleged interference 
with plaintiff’s mineral rights, de¬ 
fendant prevailed on all issues except 
that of its liability for royalty value 
of coal displaced in construction of 
surface improvements, defendant was 
entitled to recover its costs, as par¬ 
ty substantially prevailing. 

U.S. — Mullins V. Clinchfield Coal 
Corp., D.C.Va., 128 F.Supp, 437, af¬ 
firmed, C.A., 227 F.2d 881, certiorari 
denied 76 S.Ct. 1048, 351 U.S. 982, 
100 LEd. 1496. 

(6) In stockholders’ action, corpo¬ 
rate beneficiary, which failed and re¬ 
fused to bring the action in its own 
name, which was named as a de¬ 
fendant and was a necessary party, 
and which was one of prevailing de¬ 
fendants, was entitled to costs, since 
it was proper for it actively to partic¬ 
ipate in defense of action. 

U.S.—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

(7) In proceeding to compel arbi¬ 
tration under a collective bargaining 
agreement where the court held that 
the union was guilty of laches and 
was not now' entitled to arbitration, 

715 


case was not one where defendant 
employer prevailed on clearly sever¬ 
able matters, so as to be entitled to 
costs on such issues. 

U.S.—Local 205, United Elec. Radio 
and Mach. Workers of America 
CUE) V. General Elec. Co., supra. 

Effect of voluntary dismissal 

(1) Voluntary dismissal by plain¬ 
tiff carries with it judgment for 
costs. 

U.S.—Fleetwood v. Milwaukee Me¬ 
chanics’ Ins. Co., D.C.Mo., 7 F.R.D. 
680. 

(2) Plaintiff’s voluntary dismissal 
of action after defendant has taken 
depositions and filed a motion for 
more definite statement of cause of 
action makes defendant prevailing 
party, to whom court must award 
full costs. 

U.S.—^Uniflow Mfg. Co. v. Superflow 
Mfg. Corp., D.C.Ohio, 10 F.R.D. 589. 

(3) Where plaintiff filed notice of 
dismissal of second cause of action 
against individual defendants with¬ 
out prejudice more than three years 
after defendants had filed answer, 
and it was conceded that plaintiff 
had no case on such cause of action, 
plaintiff was liable for cost of prepa¬ 
ration for defense of the second cause 
of action. 

U.S.—Even-Cut Abrasive Band & 
Equipment Corp. v. Cleveland Con¬ 
tainer Co., C.AOhio, 171 F.2d 873. 

(4) Payment of costs as condition 
on voluntary dismissal by order of 
court see supra § 781. 

Separate causes of action 

In seaman's law action under Jones 
Act to recover damages for negli¬ 
gence and admiralty action for cure 
and maintenance, defendant, recover¬ 
ing judgment in law action, should 
recover its costs therein as against 
contention that parties’ agreement to 
try actions together made single ac¬ 
tion of them and that libelant hav¬ 
ing recovered sum of money in ad¬ 
miralty action, was the “prevailing 
party,” against whom no costs should 
be allowed. 

U.S.—Cornell v. Gulf Oil Corpora¬ 
tion, D.C.Pa., 35 F.Supp. 448. 

56. U.S.—^Port Neches Independent 
School Dist, V. R. F. C., D.C Tex., 
121 F.Supp. 561—Western Millers 
Mut. Fire Ins, Co. v. Thompson, D, 
C.Mo., 95 F.Supp. 993~~United Bldg. 
& Doan Ass’n v. Garrett, D.C.Ark., 
64 F.Supp. 460. 

D.C.—Shima v. Brown, 140 F.2d 537, 
78 U.S.APP.D.C. 268. 

“Ordinarily, of course, costs are 
taxed against the losing and not 
against the prevailing party.’" 

U.S.—^Levine v. Berman, C.A.IIl,, 178 
F.2d 440, 445, certiorari denied 70 
S.Ct. 1024, 339 U.S. 982, 94 L.Ed. 
1386. 
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cumstances will not be awarded costs but this 
is not a rigid rule,^s since the court can direct 
otherwise. 

The court, in the exercise of its discretion, may 
deny, or disallow, costs to the prevailing party, in 
whole or in part,^^ or apportion the costs as between 


the parties or require each to pay his own costs, 
as discussed infra § 1278, or deny both parties 
costs,according to the justice of the particular 
case, after taking all the facts and circumstances 
into consideration,and irrespective of the practice 
in the state courts.®^ 


Unsuccessful plaintiff in iieg*lig*ence 
action 

TJ.S.—Barrett v, Kosecliff Realty Co., 
D.C.N.Y., 9 P.R.D. 597. 

Dismissal of complaint 

(1) Generally. 

CT.S.—^Barnes v. First Nat. Bank, For¬ 
est, Ohio, C.A.Ohio, 266 P.2d 348. 

Joyce V. Wyant, D.C.Mich., 106 
V.Supp. 979, affirmed, CA.., 202 P. 
2d 863. 

(2) Where complaint in ejectment 
was dismissed as against certain de¬ 
fendant after costs had previously 
been taxed against second defendant, 
costs which accrued after the taxa¬ 
tion of costs against second defend¬ 
ant were taxed against plaintiff. 

TJ.S.—Schooler v. Birge, D.C.Tenn., 

51 P.Supp. 610. 

Action dismissed for want of prose¬ 
cution 

XJS—Colonial Drive-In Theatre, Inc. 
V. Warner Bros. Pictures, Inc., D. 
C.N.Y., 21 P.R.D. 331, reversed on 
other grounds, C.A., 262 P.2d 856. 
Substantial recovery realized by 
plaintiff in excess of the amount ad¬ 
mitted by defendant to be due fully 
justifies the taxation of plaintiff’s 
costs against defendant. 

TJ.S.—^Wilson V. Homestead Valve 
Mfg. Co., C.A.Pa., 217 F.2d 792, 
certiorari denied 75 S.Ct. 606, 349 
U.S. 916, 99 Li.Ed. 1250. 

Entire cost of defense 

An equity court may, under ex¬ 
traordinary circumstances, impose on 
defeated plaintiff entire cost of de¬ 
fense notwithstanding statutory lim¬ 
itations on costs to be taxed at law. 
U.S.—Cleveland v. Second Nat. Bank 
& Trust Co., C.C.A.Mich., 149 P.2d 
466, certiorari denied 66 S.Ct. 231, 
326 U.S. 775, 90 L.Ed. 468. 
Ordinary costs of transcript of tes¬ 
timony are usually borne by the los¬ 
ing party. 

U.S.—^Allen v. County School Bd. of 
Prince Edward County, Va„ C.A. 
Va., 266 F.2d 507. 

Suit by price administrator 

Landlord should be required to pay 
costs of suit in federal court by price 
administrator to prevent eviction of 
the tenants; although suit by Oifice 
of Price Administration to enjoin 
landlord and sheriff from proceeding 
with writ of habere facias posses¬ 
sionem based on void judgment of 
eviction became partially moot when 
tenants delivered possession of prem¬ 
ises to landlord, decree should be en¬ 
tered requiring landlord to pay costs 


of such writ which were assessed 
against tenants. 

U.S —Bowles V. Rocks, D.C.Pa., 60 F. 
Supp. 653. 

57. U.S.—Kederick v. Heintzleman, 
D.C.Alaska, 141 F.Supp. 633. 

58. U.S.—^Fishgold v. Sullivan Dry- 
dock & Repair Corp., N.Y., 66 S.Ct. 
1105, 328 U.S. 275, 90 L.Ed. 1230, 
167 A.L.R. 110. 

Alameda v. Paraffine Cos., C.A. 
Cal., 169 F.2d 408. 

“The allowance of costs to the pre¬ 
vailing party is not a matter of abso¬ 
lute right.'* 

U.S.—Bush V. Remington Band, C.A. 
Conn., 213 F.2d 456, 466. 

59. U.S-—Fishgold v. Sullivan Dry- 
dock & Repair Corp., N.Y., 66 S Ct. 
1105, 328 U.S. 275, 90 L.Ed. 1230, 
167 A.L.R. 110. 

Alameda v. Paraffine Cos., C.A. 
Cal., 169 P.2d 408. 

Davy V. Faucher, D.C.Fla., 84 F. 
Supp. 737—United Bldg. & Loan 
Ass’n V. Garrett, D.C.Ark., 64 F. 
Supp. 460—^Dowe v. Connecticut 
General Life Ins. Co,, D C.Cal., 58 
F.Supp. 574. 

Ee-employmeat of war veteran. 

Where employer was found by 
court of appeals to have improperly 
failed to restore veteran to his pre¬ 
war position, as required by stat¬ 
ute, and employee, on remand to dis¬ 
trict court, applied for order of res¬ 
toration and for an award of dam¬ 
ages, taxation of costs of proceed¬ 
ings to employer, including fees of 
Master-in-Chancery to whom matter 
of damages was referred, and expens¬ 
es, was not an abuse of discretion, 
notwithstanding holding of district 
court was adverse to veteran on ques¬ 
tion of damages. 

U S.—Levine v. Berman, C.A.Ill., 178 
P.2d 440, certiorari denied 70 S.Ct. 
1024, 339 U.S. 982, 94 L.Ed. 1386. 

60. U.S.—Hunt Foods, Inc. v. Phil¬ 
lips, C.A.Cal., 248 P.2d 23—Bush v. 
Remington Rand, C.A.Conn., 213 F. 
2d 456. 

Dowe V. Connecticut General Life 
Ins. Co., D-C.Cal., 58 F.Supp. 674— 
Leeds & Northrup Co. v. Doble En¬ 
gineering Co., D.C.Mass., 41 F.Supp. 
951. 

ITeedlessly bringing or prolonging lit¬ 
igation 

A party, although prevailing, may 
be denied costs for needlessly bring¬ 
ing or prolonging litigation. 

U.S.—Chicago Sugar Co. v. American 
Sugar Refining Co., C.A.I11., 176 F. 
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2d 1, certiorari denied 70 S.Ct. 486, 
338 U.S. 948, 94 L.Ed. 584. 

Denial or assessment of costs as 
penalty 

Denial of costs to the prevailing 
party or the assessment of partial 
costs against him is in the nature of 
a penalty for some defection on his 
part in the course of the litigation, 
such as the calling of unnecessary 
witnesses, the bringing in of unnec¬ 
essary issues or otherwise encum¬ 
bering the record, or delaying in rais¬ 
ing an objection fatal to plaintiff’s 
case. 

U.S.—Chicago Sugar Co. v. American 
Sugar Refining Co., supra. 

Other circumstances 

In action by automobile driver and 
passenger against owner and driver 
of automobile with which plaintiffs 
collided, where passenger recovered 
verdict against defendants, but a no¬ 
cause verdict was returned against 
plaintiff driver, defendants were not 
allowed to tax costs against plaintiff 
driver where a single answer was 
served, there was a single trial, and 
defendants would have been put to 
the same proof had plaintiff driver 
not been a party. 

U.S.—Thomson v. United Glazing Co., 
D.C.N.Y., 36 F.Supp. 527. 

61. U.S.—Cold Metal Process Co. v. 
Republic Steel Corp., C.A.Ohio, 233 
F.2d 828, certiorari denied 77 S.Ct. 
128, 352 U.S. 891, 1 LEd.2d 86, re¬ 
hearing denied 77 S.Ct. 323, 352 U.S. 
955. 1 L.Ed.2d 245. 

Loughman v. Town of Pelham, 
Westchester County, D.C.N.Y., 41 
F.Supp. 584, reversed on other 
grounds, C.C.A., 126 F.2d 714. 
Abatement of action 

Where defendant waived costs in 
open court, and action was dismissed 
on plaintiff's death because the ac¬ 
tion abated and by law did not sur¬ 
vive to his administratrix, no costs 
would be allowed either party. 

U.S.—^Kamoses v. Martin, D.C.Mich., 
6 F.R.D. 585. 

62. Matters that may be considered 
In arriving at an equitable result, 

the court may take into considera¬ 
tion the expenses incurred by both 
parties which cannot be included in 
the taxable costs. 

U.S.—Leeds & Northrup Co. v. Doble 
Engineering Co., D.C.Mass., 41 F. 
Supp. 961. 

63. State practice not controlling 
State practice with respect to the 

allowance of costs to the prevailing 



35B C. J. S, 


FEDERAL CIVIL PROCEDURE § 1274 


In equity. The Rules governing the assessment 
of costs in ordinary legal matters have been held 
not to be applicable in equitythe power of the 
court in awarding costs in an action which is 
equitable in its nature is not circumscribed as nar¬ 
rowly as is the judicial authority with respect to 
costs in an action for the recovery of a judgment 
for money only.^S In equity, the awarding, allow¬ 
ance, or imposition of costs rests within the dis¬ 
cretion of the court,^^ except where a statute other¬ 
wise directs,according to the justice of the cause 
or the facts and circumstances of the particular 
case.^s The discretion, in the absence of special 
circumstances, should be exercised in accordance 
with the usual practice and the discretionary 
powers, because of the restrictive language con¬ 
tained in 28 U.S.C.A. § 1920, concerning the taxa¬ 
tion of costs, are regarded as limited.'^^ The action 
of the court in this respect is presumptively cor- 
rect.'^i 

Unless it is otherwise provided by statute or rules 
of court, costs in equity do not always follow the 
outcome of the suit,”^2 and are not allowable as a 
matter of course to the successful partythe 


court may award costs either to the successful or to 
the defeated party,or may apportion the costs 
among the parties in the action, as discussed infra 
§ 1278. However, the prevailing party will ordi¬ 
narily be awarded costs in a court of equity, 
although if the facts of the case disclose equitable 
considerations requiring a different conclusion, the 
court may tax them to the successful party.The 
prevailing party is prima facie entitled to costs, and 
it is incumbent on the unsuccessful party to show 
circumstances sufficient to overcome the presump¬ 
tion.'^'^ 

Where the public interest is involved, the court 
may refrain from allowing costs to any party.*^® 

Waiver of costs. Where defendant waives costs 
as to plaintiff during the course of the trial, no 
costs will be awarded to defendant when his motion 
for judgment at the close of plaintiff’s case in chief 
is granted.”^^ 

Former practice. Prior to the adoption of the 
Federal Rules of Civil Procedure, 28 U.S.C.A., a 
prevailing party in an action at law in the federal 
courts was entitled to costs as of right,so except 


party Is not controllingr in the fed¬ 
eral courts. 

U.S.—Thomson v. United Glazing Co., 
D.C.N.Y., 36 F.Supp. S27. 

64. U.S,—Kederick v. Heintzleman, 
D.C.Alaska, 141 F.Supp. 633. 

65. U.S.—^Andresen v. Clear Ridge 
Aviation, D.C.Neb., 9 F.R.D. 50. 

-66. U.S.—-U. S. V. Bowden, C.A.Utah, 

182 F,2d 251—Globe Indem. Co. v. 
Puget Sound Co., C.C.A.N.T., 154 
P.2d 249—^W. F. & John Barnes Co. 
V. International Harvester Co., C. 

C. A.Ill., 145 F.2d 915, certiorari de¬ 
nied 65 S.Ct. 687, 324 U.S. 850, 89 
L.Ed. 1410—Reconstruction Fi¬ 
nance Corp. V. J. G. Menihan Corp., 
■C.C.A.N.Y., Ill F.2d 940, affirmed 
61 S.Ct. 485, 312 U.S. 81, 85 L.Ed. 
595. 

Kederick v. Heintzleman, D.C. 
Alaska, 141 F.Supp. 633. 

Braun v. Hassenstein Steel Co., 

D. C.S.D., 23 F.R.D. 163. 

Discretion as to particular items see 

infra § 1282. 

Sound discretion 

U.S.—In re Northern Ind. Oil Co., C. 
A.Ind., 192 F.2d 139. 

Inglewood Federal Sav. and Loan 
Ass’n V. Richardson, D.C.Cal., 121 
F.Supp. 80. 

Costs authorized under general equi¬ 
ty powers of court 

U.S.—Swan Carburetor Co. v. Chrys¬ 
ler Corp., C.C.A.Mich., 149 F.2d 
476. 

.Adoption of former practice 

In suits in equity. Rule 54 (d) of 
"the Federal Rules of Civil Procedure^ 


28 U.S.C.A., seems not essentially to 
have altered, but rather to have 
adopted, confirmed, and regularized 
the practice of giving broad judicial 
discretion as to items taxable as 
costs in actions of equitable nature 
which judicial administration had 
consistently developed. 

U.S.—^Andresen v. Clear Ridge Avia¬ 
tion, D.aNeb., 9 F.R.D. 60. 

67. U.S.—Crutcher v. Joyce, C.C.A.N. 
M., 146 P.2d 518. 

68. U.S.—In re Northern Oil Co., C. 
A.Ind., 192 F.2d 139. 

Inglewood Federal Sav. and Loan 
Ass’n V. Richardson, D.C.Cal., 121 
F.Supp. 80. 

69. U.S.—Globe Indem. Co. v. Puget 
Sound Co., C.C.A.N.Y., 154 F.2d 249. 

70. U.S—Braun v. Hassenstein 

Steel Co., D.C.S.D., 23 F.R.D. 163. 

71. U.S.—^W. F. & John Barnes Co. 
V. International Harvester Co., C. 

C. A.I11., 145 F.2d 915, certiorari de¬ 
nied 65 S.Ct. 687, 324 U.S. 850, 89 

L. Ed, 1410. 

72. U.S.—^In re Northern Ind. Oil 
Co., C.A.Ind., 192 P-2d 139. 

Inglewood Federal Sav. and Loan 
Ass’n V. Richardson, D.C.Cal., 121 
F.Supp. 80. 

73. U.S.—Crutcher v. Joyce, C.C.A.N. 

M. , 146 F.2d 518. 

74. U.S.—^Kederick v. Heintzleman, 

D. C. Alaska, 141 F.Supp. 633. 

75. U.S.—^Kederick v. Heintzleman, 
supra. 

76. U.S.—^Kederick v. Heintzleman, 

supra. I 


77. U.S.—In re Northern Oil Co., 
C.A.Ind., 192 F.2d 139. 

78 . U.S.—Michigan Public Service 
Commission v. U. S., D.C.Mich., 162 
F.Supp. 670—Kedenck v. Heintzle¬ 
man, D.C.Alaska, 141 F.Supp. 633. 

79 . U.S.—^Adams v. Macklin Co., D.C. 
Mich., 69 F.Supp. 262. 

80 . U.S.—-U S., for Use of Wadeford 
Electric Co., v. E. J. Biggs Const. 
Co., C.CA.I11., 116 P.2d 768—Crowe 
V. Peaslee-Gaulbert Co., C.C.A. 
Mass., 37 P.2d 216—Merritt v. Mer¬ 
ritt, D.C.N.H., 20 P.2d 541. 

This rule prevailed over contrary 
rule of state courts 
U.S.—In re Peterson, N.Y„ 40 S.Ct. 
543, 253 U.S. 300, 64 L.Ed. 919. 

Harlan Coal Co. v. North Ameri¬ 
can Coal Corporation, D.C Ohio, 35 
F.2d 211. 

Souto v. International Freighting 
Corporation, D.C.N.Y., 19 F.Supp. 
856. 

Apportionment not permissible 

It was generally held that this 
right to costs of the prevailing par¬ 
ty in actions at law extended to the 
entire costs in the trial court and 
that the court was without power to 
make an apportionment of costs. 
US.—In re Peterson, N.Y., 40 S.Ct 
543, 253 US, 300, 64 L.Ed. 919. 

Harlan Coal Co. v. North Ameri¬ 
can Coal Corporation, D.C.Ohio, 35 
P.2d 211. 

Who was “prevailing party” 

(1) Plaintiff, for whom Jury re¬ 
turned verdict on two of four causes 
of action, one of which was dis- 
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in those few cases where by express statutory provi¬ 
sion or established principles costs were denied, 
but in an equity proceeding the imposition of costs 
was, unless controlled by statute or rule of court, 

a matter of discretion.^^ 

§ 1275. Conformity to State Law or Practice 

The allowance of costs in federal courts is generally 
governed by federal, not state, law; but in matters not 
regulated by federal statute or rule of court, federal courts 
will generally conform to state practice with respect to the 
allowance of costs, although they are not required to do 
so in all cases. 

In general, in federal courts the allowance or dis¬ 
allowance of costs is governed by federal law, not 


state law,^^ and the law of the state is not con 
trolling.S^ So, the scope of costs in federal courts 
has been said to be determined only by fedeial 
law;S5 and the procedure with respect to costs 
must now follow the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A.86 

Where the matter of costs in the federal courts is 
regulated by statutes or rules of court, they govern 
as to matters within the scope of their provisions, 
and a state law on the subject is not applicable. 
However, in matters not regulated by federal stat¬ 
utes or rules of court, the general rule appears to be 
that the federal courts will conform to the state 


missed, was “prevailing party’" enti¬ 
tled to costs as against defendant, 
wlio was “losing party,” altliough 
verdict was for defendant on remain¬ 
ing cause of action. 

Xj.s.—Souto V. International Freight¬ 
ing Corporation, D.C.N.T., 19 F. 
Supp. 856. 

(2) Defendant, recovering on coun¬ 
terclaim amount in excess of plain¬ 
tiff’s recovery on main claim, was 
“prevailing party/' entitled to judg¬ 
ment reimbursing him for all costs. 
XJ,s.—Harlan Coal Co. v. North Amer¬ 
ican Coal Corporation, D.C.Ohio, 35 
F.2d 211. 

Prior to fee hill of 1853 

Although no federal statute award¬ 
ed costs prior to the fee bill of 1853, 
the statutes of Gloucester and 23 
Henry VIII, allowing costs to the 
prevailing plaintiff and defendant re¬ 
spectively, became a part of our gen¬ 
eral law. 

XJ.S.—Vincennes Steel Corporation v. 
Miller, C.C.A.Miss., 94 P.2d 347. 

81. 'D'.S.—In re Peterson, N.T., 40 S. 
Ct. 543, 253 U.S. 300, 64 DEd. 919. 

Crowe V. Peaslee-Gaulbert Co., 
C.C.AMass., 37 F.2d 216—Harlan 
Coal Co. V. North American Coal 
Corporation, D.C.Ohio, 35 P.2d 211 
—Merritt v. Merritt, D.C.N.H, 20 
F.2d 541. 

Fight to costs as dependent on 
amount of recovery see supra § 
1273. 

82. TJ.S.—In re Peterson, N.Y., 40 
S.Ct. 543, 253 US. 300, 64 L.Ed, 919. 

Gold Dust Corporation v, Hoffen- 
berg, C.C.A.N.T., 87 F.2d 451—Har¬ 
lan Coal Co. V. North American 
Coal Corporation, D.C.Ohio, 35 F.2d 
211—Merritt v. Merritt, D.C.N.H., 
20 F.2d 541. 

B. B. Chemical Co. v. Cataract 
Chemical Co.. D.C.N.T., 2 F.R.D. 
159. 

83« U.S.—Palomas Land & Cattle Co. 

V. Baldwin, C.A.Cal., 189 F.2d 936. 
Allowance to prevailing party see su¬ 
pra § 1274. 

Attorneys' fees see infra § 1283. 


Conformity to state practice general¬ 
ly see supra §§ 23-36. 

Deposit or security see infra §§ 1279- 
1281. 

84. U S.—Schmieding v. American 
Farmers Mutual Insurance Co., D. 

C.Neb., 138 P.Supp. 167—Port Nech- 
es Independent School Dist. v. R. F. 
C., D.C.Tex., 121 F.Supp. 561— 
Thomson v. United Glazing Co., D. 
CN.Y, 36 F.Supp. 527. 

Curtailment of exercise of discre¬ 
tion 

(1) Rule 54 (d) of the Federal 

Rules of Civil Procedure, 28 U.S.C.A., 
vests a discretionary power in fed¬ 
eral district court with respect to al¬ 
lowance of costs, the exercise of 
which cannot be curtailed by state 
legislation. 

U.S.—Bank of China v. Wells Fargo 
Bank & Union Trust Co., D.C.Cal., 
104 F.Supp. 59, affirmed, C.A., 209 
F.2d 467. 48 A.L.R.2d 172. 

Kellems v. California CIO Coun¬ 
cil, D.C.Cal, 6 FRD. 358. 

(2) Discretion generally see supra 
§ 1274. 

85. U.S.—^Austrian v. Williams, C.A. 
N.Y., 216 F.2d 278, certiorari denied 
Fogarty v. Austrian, 75 S Ct. 441, 
348 U.S. 953, 99 L.Ed. 744. 

86. U.S.—^Barrett v. Rosecliff Realty 
Co., D.C.N.T., 9 F.B.D, 597. 

Payment of successful plaintiff’s 
costs 

(1) Whether successful plaintiff 
should pay his own costs or wheth¬ 
er defendant should pay plaintiff’s 
costs was a procedural question gov¬ 
erned by Federal Rules of Civil Pro¬ 
cedure, 28 U.S.C.A., and not by state 
procedural law. 

U.S.—Maguire v. Federal Crop Ins. 
Corp., D.C.La., 9 F.RD. 240, af¬ 
firmed, C.A., 181 F.2d 320. 

(2) Persons liable for costs see in¬ 
fra § 1278. 

Prior to promulgation of Rules, 

the matter of costs in the federal dis¬ 
trict courts was controlled by the 
provisions of the rules of practice in 
the state courts, 
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U.S.—Barrett v. Rosecliff Realty Co., 
D.C.N.Y., 9 F.R.D. 597. 

87. U.S.—Henkel v. Chicago, St. P., 

M. & O. Ry. Co, Minn, 52 S.Ct. 
223, 284 U.S. 444, 76 L.Ed. 386. 

Henkel v. Chicago, St. P., M. & 
O. Ry. Co., C.C.AMinn., 58 P.2(S 
159. 

O'Neil V. Kansas City, S. & M R, 
Co., C.C.Tenn., 31 F. 663. 

Vernon Lumber Corp. v. Harcen 
Const. Co., D.C.N.Y., 61 F Supp. 

939. 

Merritt v. Merritt, D.C.N.H., 20 
F.2d 641. 

Trophy Productions v. Sperling, 

D.C.Cal., 17 FR.D. 416. 

Cal.—Sacramento Municipal Utility 
Dist. V. Pacific Gas & Electric Co., 
128 P 2d 529, 20 C.2d 684, certiorari 
denied Pacific Gas & Electric Co. v. 
Sacramento Municipal Utility Dist., 
63 S.Ct. 630, 318 U.S. 769, 87 L Ed. 
1132. 

25 C.J. p 825 notes 78, 79—15 C.J. p 23 
note 38 

“It has uniformly been held that 
when Congress has explicitly pre¬ 
scribed the fees and costs to be al¬ 
lowed, such legislation must be deem¬ 
ed controlling and excludes the ap¬ 
plication in the federal courts of any 
different state practice or rule.” 

U.S.—Brown v. Consolidated Fish¬ 
eries Co., D.C.Del., 18 F.R.D. 433, 
434. 

Diversity case 

An Act of Congress expressly stat¬ 
ing what costs may be allowed must 
be applied in federal court action 
based on diversity of parties' citizen¬ 
ship, regardless of state practice or 
usage. 

U.S.—Brown v. Consolidated Fish¬ 
eries Co., supra. 

Expenditures for exemplifications and 
copies of papers 

Since matter of allowance as tax¬ 
able costs of expenditures for ex¬ 
emplifications and copies of papers is 
covered by federal statute, provisions 
of state law are inapplicable in fed¬ 
eral action. 

U.S.—Burnham Chemical Co. v. Bor- 
• ‘ ax Consol., D.C.Cal., 7 F.R.D. 341. 
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practice with respect to the allowance of costs, 
although they are not required to do so in all cases,89 
particularly where they are acting in equity,90 or 
where, by conforming to state practice, they will be 
embarrassed in doing justice,9i or where the state 
law is contrary to federal policy.92 This conformity 
to state practice has been based on the federal stat¬ 
ute providing that state laws shall be rules of deci- 
sion98 and also on the Conformity Act.94 How¬ 
ever, since the Conformity Act has been super¬ 
seded, as appears supra § 26, by the Federal Rules 
of Civil Procedure, 28 U.S.C.A., state statutes as 
to costs are not now binding on the federal courts 
by virtue of that act.95 

In suits under the Miller Act, 40 U.S.C.A. § 270 a 
et seq., the recovery of costs is governed by the 


state law. 9 6 

§ 1276. Tender or Offer of Judgment or Pay¬ 
ment; Compromise 

The right to save costs by making an offer of judg¬ 
ment is recognized in the federal courts. 

Under the Federal Rules of Civil Procedure, Rule 
68, 28 U.S.C.A., as amended, a party defending 
against a claim may serve on the adverse party at 
any time more than ten days before the trial begins 
an offer to allow judgment to be taken against him, 
with costs then accrued, and if the adverse party 
does not accept the offer and fails to obtain a judg¬ 
ment more favorable tlaan that offered, he must 
pay the costs incurred after the making of the 
offer ;97 defendant, by means of this procedure. 


^8. U.S.—Gold Dust Corporation v. 
Hoftenberff, C.C.A.N.T., 87 F.2d 451 
—^Williams v. Sawyer Bros., C.C.A. 
K.T., 51 F.2d 1004—National Sure¬ 
ty Co. V. Lyons, C.C.A.Neb., 16 F.2d 
688, reversed on other grounds Peo¬ 
ple of Sioux County, Neb., v. Na¬ 
tional Surety Co., 48 S.Ct. 239, 276 
U.S, 238, 72 LEd. 547. 

Nash V. Raun, D.C.Pa., 67 F.Supp. 
212—^Vernon Lumber Corp. v. Har- 
cen Const. Co., D.C.N.Y., 61 F.Supp. 
939. 

Brown v. Consolidated Fisheries 
Co., D.C.Del., 18 F.R.D. 433. 

25 C.J. p 826 note 80—15 C.J. p 23 
notes 35-37. 
zXn actions at law 

Prior to the consolidation of law 
and equity by the Federal Rules of 
Civil Procedure, 28 U.S.C.A., the text 
’'rule was held to apply in actions at 
I law. 

,U s. —In re Peterson, N.T., 40 S.Ct. 
643, 253 U.S. 300, 64 L.Ed. 919. 

McCrary v. New York Life Ins. 
Co., C.C.A.Neb., 84 F.2d 790—-Amer¬ 
ican Title & Trust Co. v. Gulf Re¬ 
fining Co., C.C.A.N.Y., 72 F.2d 248, 
certiorari denied 55 S.Ct. 107, 293 
U.S. 592, 79 L.Ed. 686. 

Merritt v. Merritt, D.C.N.H., 20 
P.2d 541—^Warner v. Liquid Car¬ 
bonic Co,, D.C.Ga., 270 F. 294. 
“Although federal courts in divers¬ 
ity cases are not bound by state law 
’When a federal statute or rule cov- 
• ers the question, nor by all state laws 
.even when there is no applicable fed¬ 
eral law, they will apply state law 
when there is no applicable federal 
law, when the state law is not con¬ 
trary to federal policy, and when the 
state law expresses a substantial sub¬ 
stantive policy of the state relative 
to non-conventional items of ex¬ 
pense.” 

U.S—^Gandall v. Fidelity & Cas. Co. 
of N. Y., D.aWis., 168 F.Supp. 879, 
880. 

.Judgement reversed on new trial 
Where, on a new trial, a judgment 


is reversed, prevailing party is enti¬ 
tled to recover costs and disburse¬ 
ments usually in conformity with 
state practice where no specific pro¬ 
vision is made by federal statute. 
U.S.—California Fruit Exchange v. 

Henry, D.C.Pa., 94 F.Supp. 653. 

State law followed 

In action by private corporation 
against federal government corpora¬ 
tion, arising out of contract between 
the private and the government cor¬ 
porations, liability for costs was de¬ 
termined by law of the state pursu¬ 
ant to which reference was made to 
master and referee. 

XJ.s.—U. S. V. Bethlehem Steel Cor¬ 
poration, D.C.Pa., 26 F.Supp. 259. 
trnder former statute providing 
that certain costs were to be taxed 
against the losing party where by 
law costs were recoverable in favor 
of the prevailing party, word “law” 
meant the law administered in feder¬ 
al courts, that is, federal law, and 
also state law, in so far as the latter 
was not inconsistent with the former. 
U.S.—Morris-Turner Live Stock Co. 
V. Director General of Railroads, D. 

C. Mont., 266 F. 600. 

89. U.S.—^Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 F.2d 
966. 

Gandall v. Fidelity & Cas. Co. of 
N. Y., D.C.Wis, 158 F.Supp. 879. 

In condemnation proceedings 

Decisions of state courts governing 
allowance of costs against state in 
condemnation proceeding are not 
controlling on federal court in con¬ 
demnation proceeding by federal gov¬ 
ernment. 

U.S.—In re Hastings Lock and Dam, 

D. C.Minn., 2 F.Supp. 324. 

90. State law not controlling 

State law does not determine the 
costs which are taxable in federal 
courts acting in equity or control the 
discretion exercised by such courts in 
matters of allowances, 
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U.S.—Dodge V. Tulleys, Neb., 12 S.Ct. 
728, 144 U.S. 451, 36 L.Ed. 501. 

Mercantile-Commerce Bank & 
Trust Co. V. Southeast Arkansas 
Levee Dist., C.CA.Ark., 106 F.2d 
966. 

91. U.S.—^Michigan Aluminum Fdy. 
Co. V. American Aluminum Co., C. 
C.Mich., 190 F. 903—Primrose v. 
Fenno, C.C.Mass., 113 F. 375. 

92. U.S.—Gandall v. Fidelity & Cas. 
Co. of N. Y., D.aWis., 158 F Supp. 
879. 

93. U.S.—National Surety Co. v. Ly¬ 
ons, C.C.A.Neb., 16 F.2d 688, re¬ 
versed on other grounds People of 
Sioux County, Neb. v National 
Surety Co., 48 S.Ct. 239. 276 U.S. 
238, 72 L.Ed. 547. 

94. U.S.—Primrose v. Fenno, C.C. 
Mass., 113 F. 375. 

95. U.S.—^De Rosmo v. Feeney, D.C. 
N.Y., 38 F.Supp. 834. 

96. U.S.—^U. S. for Use and Benefit 
of Caldwell Foundry & Mach. Co. 
V. Texas Const. Co., C.A.Tex., 237 
F.2d 705. 

U, S. for Use and Benefit of Mag¬ 
nolia Petroleum Co. v. H. R. Hen¬ 
derson & Co., D.C.Ark., 126 F.Supp. 
626. 

97. U.S.-—Bowles v. J. J. Schmitt & 
Co.. C.C.A.N.Y., 170 F.2d 617. 

Maguire v. Federal Crop Ins. 
Corp., D.C.La., 9 F.R.D. 240, af¬ 
firmed, C.A., 181 F.2d 320. 

Admission, tender, or offer of judg¬ 
ment generally see Costs §§ 76-87. 
Procedure iu making offer 

Under Federal Rules of Civil Pro¬ 
cedure, Rule 68, 28 U.S.C.A., relating 
to offer of judgment, it was contem¬ 
plated that party making offer should 
serve it as provided by Rule 6, pre¬ 
scribing modes of service and au¬ 
thorizing service to be made on the 
attorney, unless the court directs 
otherwise, by mail, by handing it to 
him or leaving it at his ofiSce, and if 
the offeror’s adversary serves writ- 
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may stop the running of further costs.The pur¬ 
pose of the Rule is to encourage settlements and 
avoid protracted litigation;^^ there has been said 
to be a dearth of jurisprudence interpreting the 
Rule.i 

The phrase '‘a party defending against a claim,” 
in the Rule, has been held to mean only a party 
who has been made a defendant by service of proc¬ 
ess and citation under Rules 4 and 5, and is a de¬ 
fendant as such and plaintiffs have been held not 
to come within the provisions of the Rule.^ The 
time of service of the offer must conform to the 
requirement of the Rule.*^ 

Under the Rule, the pleading filed as an offer of 
judgment is not a part of the record, and where it 
has been filed as such, it must be stricken.^ An 
offer of compromise is not an offer of judgment 
within the Rule,® nor is the allegation of an offer 
in the complaint and its admission in the answer.'^ 

Without reference to Rule 68, it has been held 
that a tender after suit brought operates as a ter- 
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mination of liability for costs accruing- thereafter,® 
and that a tender, to be effective in stopping costs, 
must ordinarily be kept good.^ Where plaintiff 
is entitled to judgment for the amount tendered 
into court by defendant, and no more, costs will be 
taxed against plaintiff;^® but a plaintiff proving 
his right to recover more than the amount tendered 
to him by defendant should not be cast for the 
costs of a suit to recover the amount due.^i 

It is not an abuse of discretion to tax all costs 
against defendant, the losing party, although, after 
a good part of the costs had been incurred, he 
offered a compromise settlement only a few hundred 
dollars less than the amount that plaintiff afterward 
recovered but it has also been held that a plain¬ 
tiff who is offered in good faith a proper settlement 
before bringing suit, but who nevertheless sues more 
or less vexatiously, will not be allowed costs if de¬ 
fendant is adjudged to pay practically the sum which 
he offered to pay before suit.^^ 

Where defendant at pre-trial tenders the amounts 
admittedly due plaintiff, and a verdict as to such 


ten notice of acceptance it should 
then be filed, but if unaccepted all 
that the offeror need to do is to make 
proof of it at the proper time and 
save himself In the matter of costs if 
recovery does not exceed what was 
tendered. 

TJ.S.—Nabors v, Texas Co., D.C.La., 
32 F.Supp. 91. 

Offer not specifying’ definite sum 

Defendant's oifer of judgment not 
specifying a definite sum to be enter¬ 
ed as judgment which plaintiff can 
either accept or reject will not pre¬ 
vent consideration by the court of 
plaintiff’s costs thereafter incurred. 
D.C.—Tansey v. Transcontinental & 
Western Air, D.G., 97 F.Supp. 458. 
XTnconditional acceptance reg.uired 
Tender of payment only after serv¬ 
ice of process on defendants, without 
further showing of its unconditional 
acceptance, is inadequate to purge 
defendants of their liability for costs 
to extent of their accrual prior to ten¬ 
der. 

U.S.— tr. S. V. Mortensen, D.C.Neb., 
11 F.R.D. 516. 

Offer held not waived 
Allegation by plaintiff that, prior to 
suit, defendant had offered plaintiff 
indemnity in a certain amount could 
not be regarded as a judicial admis¬ 
sion and waiver of the formal requi¬ 
site of an offer, within Rule. 

TJ.S.—^Maguire v. Federal Crop Ins. 

Corp., C.A.La., 181 F.2d 320. 

98- TJ.S.—Truth Seeker Co. v. Burn¬ 
ing, C.C.A.N.T., 147 F.2d 54. 

99. U.S.—Maguire v. Federal Crop 
Ins. Corp., D.C.La., 9 F.R.D. 240, 
aflirmed, C.A., 181 F.2d 320. 


Effect of Buie as to consolidation 
Rule 42 of the Federal Rules of 
Civil Procedure, 28 U.S.C.A., provid¬ 
ing for consolidation of cases for 
trial and for separate trials, does not 
manifest congressional intent to de¬ 
prive any defendant of the beneficent 
provisions of Rule 68. 

U.S.—Cover v. Chicago Eye Shield 
Co., C.C.A.I11., 136 F.2d 374, certio¬ 
rari denied 64 S.Ct. 53, 320 U.S. 749, 
88 L.Ed. 445, rehearing denied 64 

S.Ct. 87, 320 U.S. 812, 88 L.Ed. 490. 

1. U.S.—^Maguire v. Federal Crop 
Ins. Corp., D.C.La., 9 F.R.D. 240, 
affirmed, C.A., 181 F.2d 320. 

2. U.S.—^Maguire v. Federal Crop 
Ins. Corp., supra- 

3. U.S.—Larson v. General Motors 
Corporation, D.C.N.T., 52 F.Supp. 
286. 

4. U.S.—Home Ins. Co. of N. T. v. 
Kirkevold, C.C.A.Wash., 160 F.2d 
938. 

Tender at time of trial comes too 
late. 

U.S.—^Federal Deposit Ins. Corpora¬ 
tion V. Fruit Growers Service Co., 
D.C.Wash., 2 F.R.D. 131. 

5. D.C.—^Tansey v. Transcontinental 
& Western Air, D.C., 97 F.Supp. 
458. 

Striking pleading generally see supra 
§§ 413-440. 

6. U.S,—^Maguire v. Federal Crop 
Ins. Corp., C.A.La., 181 F2d 320. 

7. U.S.—^Maguire v. Federal Crop 
Ins. Corp., D.C.La., 9 F.R.D. 240, 
affirmed, C.A., 181 F.2d 320. 
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8. U.S.—Bendix Aviation Corp. v- 
Glass, D.C.Pa., 81 F.Supp. 645. 

9. U.S.—Sanitary Farm Dairies v. 
Gammel, C.A.Minn., 195 F.2d 106. 

Tender held effective 

Insurer having tendered to benefi¬ 
ciary, suing on life policy, the amount 
found to be due on policy, and hav¬ 
ing kept tender good by deposit of 
such amount into registry of court 
on filing of answer, was entitled to 
judgment that insurer go hence with¬ 
out day and recover costs, 

U.S.—^Zeller v. John Hancock Mut. 
Life Ins. Co. of Boston, Mass., D. 
C.Mo., 81 F.Supp. 426. 

Tender held not effective 
Where amount owing by defendant 
to plaintiff for stock sold to defend¬ 
ant was tendered by defendant to- 
plaintiff prior to Institution of suit, 
but answer did not in terms make re¬ 
newal of the tender or purport to 
continue it in force, but in fact de¬ 
fendant sought by its pleading to pre¬ 
vent plaintiff from obtaining any re¬ 
covery whatever, the tender was not 
effective to stop costs. 

U.S.—Sanitary Farm Dairies v. Gam¬ 
mel, C.A.Minn., 196 F.2d 106. 

10. U.S.—Western Millers Mut. Fire 
Ins. Co. V. Thompson, D.C.Mo., 95 
F.Supp. 993. 

11. U.S.—^U, S. for Benefit and on 
Behalf of Lanehart v. United En¬ 
terprises, D.C.La., 123 F.Supp. 639. 

12. D.C.—Shima v. Brown, 140 F.2d 
337, 78 U,S.App.D.C. 268. 

13. U.S.—Crutcher v. Joyce, C.CjL- 
N.M., 146. P.2d 618. 
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amounts is properly directed, judgment with costs 
is properly entered.^^ 

§ 1277. Persons Entitled to Costs 

A federal officer may be awarded costs, as may a per¬ 
son improperly or unnecessarily made a party. 

An officer of the United States may be awarded 

costs. 

Where a suit is dismissed because of plaintiffis 
errors in procedure, he is not entitled to costs. 

Improper or unnecessary parties. One improper¬ 
ly or unnecessarily made a party may be awarded 
costs as against the party responsible for the mis- 
joinder.i'^ So, one who is unnecessarily made a 
party is entitled to his costs on dismissal, is but this 
is not true where he makes a defense which is not 


necessary to protect his rights.i^ 

The right of a prevailing party to costs is consid- 
ered supra § 1274. 

§ 1278. Persons Liable for Costs 

Each party may be required to pay his own costs. 
In a proper case costs may be imposed on an attorney. 

A court does not abuse its discretion in requiring 
each party to pay his own costs, as where there 
is right and considerable blame on each side,21 or 
where the litigation is the result of the fault of each 
party in permitting their relationship to deteriorate 
into prolonged, burdensome, and costly contro- 
versy.22 The apportionment of costs between the 
parties in a particular proportion or manner,23 or 
the imposition of all costs on one of two defendants, 


14. U.S.—Prudential Ins. Co. of 
America v. Jackson Securities & 
Inv. Co,, C.aA.Ala., 159 F.2d 678, 
certiorari denied 68 S.Ct. 62, 332 
U.S. 760, 92 L.Ed. 345. 

15. U.S.—Solomon v. Welch, D.C. 
Cal., 28 P.Supp. 823. 

16. U.S.—Chase v. African M. E. 
Church, C.C.A,Virgin Islands, 108 
F.2d 977. 

Costs on dismissal or nonsuit gen¬ 
erally see Costs § 68. 

17. U.S —Bee Machine Co. v. Free¬ 
man, D.C.Ohio, 40 F.Supp. 299, af¬ 
firmed, C.C.A., 121 F.2d 451. 

18. U.S—Kederick v. Heintzleman, 
D.aAlaska, 141 F.Supp, 633. 

19. U.S.—^Kederick v. Heintzleman, 
supra. 

20. U.S.—^National Transformer 
Corp. V. France Mfg. Co., C.A.Ohio, 
215 F.2d 343. 

Inglett & Corley, Inc. v. Baugh & 
Sons Co., D.C.Va., 159 F.Supp. 583, 
affirmed, C A., 261 F.2d 402—Under¬ 
wood V. Maloney, D.C.Pa., 152 F. 
Supp. 648, affirmed in part, vacated 
on other grounds in part, C.A., 256 
F.2d 334, certiorari denied 79 S.Ct. 
93, 358 US, 864, 3 L.Ed.2d 97— 
Strong V. Broward County Kennel 
Club, D.C.Fla., 77 F.Supp. 262, ap¬ 
peal dismissed, C.A., 170 F.2d 72— 
Dowe V. Connecticut General Life 
Ins. Co., D.C.Cal., 68 F.Supp. 574. 
Counterclaim; neither party prevail¬ 
ing 

(1) Where defendant counterclaims 
for affirmative relief and neither par¬ 
ty prevails on its claim, it is quite 
appropriate to deny costs to both par¬ 
ties. 

U.S.—Srybnik v. Epstein, C.A.N.T., 
230 P.2d 683. 

(2) Where plaintiff filed a com¬ 
plaint and defendant filed a counter¬ 
claim, and jury returned a verdict in 
favor of neither party and that both 
parties were negligent, neither was 
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the prevailing party, and each party 
would be required to bear his own 
costs. 

U.S.—Magee v. McNany, D.C.Pa., 11 
F.R.D. 692. 

21. U.S.—^Underwood v. Maloney, D. 
C.Pa., 152 F.Supp. 648, affirmed in 
part, vacated on other grounds in 
part, C.A., 256 F.2d 334, certiorari 
denied 79 S.Ct. 93, 358 U.S. 864, 3 
L.Ed.2d 97. 

22. U.S.—^National Transformer 

Corp. V, France Mfg. Co., C.A.Ohio, 
215 F.2d 343. 

23. U.S.—Underwood v. Maloney, C. 

A. Pa., 256 F.2d 334, certiorari de¬ 
nied 79 S.Ct. 93, 358 U.S. 864, 3 L. 
Ed.2d 97—^American Surety Co. v. 
Wheeling Structural Steel Co., C. 
C.A.W.Va., 114 F.2d 237. 

Coastal Club v. Shell Oil Co., D. 
C.La., 56 F.Supp. 641, reversed on 
other grounds, C.C.A., 147 F.2d 607. 
Rule in equity 

U.S.—^Kederick v. Heintzleman, D.C. 
Alaska, 141 F.Supp. 633. 

Actual trial costs charged to plaintiff; 

all others to defendant 
U.S.—Turner v. Keefe, D.C.Fla., 60 
F.Supp. 647. 

Equal division of costs held proper 

(1) Generally. 

U.S.—U. S., for Use of Wadeford 
Electric Co., v. E. J. Biggs Const. 
Co., C.C.A.I11., 116 F.2d 768. 

Greaux v. Hatchette, D.C.Virgin 
Islands, 164 F.Supp. 102—Biscow 
V. U. S., D.C.Va., 139 F.Supp. IIS- 
Strong V. Broward County Kennel 
Club, D.C.Fla., 77 F.Supp. 262, ap¬ 
peal dismissed, C.A., 170 F.2d 72. 
D.C.—^Vort V. McGrath, D.C., 108 F. 
Supp. 263. 

(2) Where results reflected approx¬ 
imately a fifty per cent loss for each 
party, 

U.S.—^U. S. for Use and Benefit of E. 

B. Kaiser Co. v. Southern Piping 
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& Erecting Co., D.C Tenn., 92 F. 
Supp. 669. 

(3) Where large share of time ex¬ 
pended and cost incurred in action 
was caused by highly inflated de¬ 
mands of plaintiff, which had been 
decided against him, plaintiff would 
be made to bear one half of entire 
cost of litigation on condition that 
defendant agreed to have judgment 
entered against him for the amount 
justified by the record. 

U.S —Miller v. Tennessee Gas Trans¬ 
mission Co., D.C.La., 114 F.Supp. 
23, reversed on other grounds, C. 
A., 220 P.2d 434. 

(4) Fees of court officers see infra 
§ 1287. 

Partition 

In an ordinary partition suit the 
costs should be divided among the 
parties in proportion to their inter¬ 
ests; where testamentary trustees 
had made partition which had been 
accepted by all but three beneficiaries 
who instituted action for revision of 
partition, but trustees’ actions were 
approved with but one exception, tri¬ 
al court was justified in taxing part 
of cost against defendants. 

U.S.—^Atwood V. Kleberg, C.C.A.Tex., 
163 F.2d 108, certiorari denied 68 
S.Ct. 267, 332 U.S. 843, 92 L.Ed. 414, 
and 68 S.Ct. 268, two cases, 332 
U.S. 843, 92 L.Ed. 414. 

Contempt proceeding 

Where union and its business man¬ 
ager and business agent were adjudg¬ 
ed in contempt for violation of in¬ 
junction rendered against them, tax¬ 
able costs in contempt proceeding 
were to be apportioned among them 
in same proportion as fine of each 
would bear to the total amount of 
fines. 

U.S.—Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Pitting Indus¬ 
try of U. S. and Canada, Local 420, 
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except those incurred in effecting service on the 
other defendant,may be proper; but in particu¬ 
lar circumstances the imposition of one half of the 
costs on the prevailing party has been held an 
abuse of discretion,and the apportionment of costs 
between the parties has been held improper.^^ 
Other determinations as to the parties liable for 


costs are set out in the note.^^ 

If the court finds, after a proper hearing, that 
fraud has been practiced on it, or that the very 
temple of justice has been defiled, it may justly as¬ 
sess the entire cost of the proceedings against the 
guilty parties.^s So, where plaintiff obtains a dis- 


AFLf, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A„ 246 P.2d 867. 

Party losing' on most issues 

Where intervener lost upon all 
issues tendered by it except that in¬ 
volving* a minor controversy and re¬ 
covered only $814.94 in an action to 
recover over $65,000, action of dis¬ 
trict court in apportioning costs on 
the basis of 90 per cent against the 
intervenor and 10 per cent against de¬ 
fendant was not an abuse of discre¬ 
tion. 

US.—U. S. for Use of Chamberlain 
Metal Weatherstrip Co. v. Madsen 
Const. Co., C.C.A.Ohio, 139 F.2d 
613. 

24. No costs incurred by inclusion of 
other defendant 

Where insurers brought actions 
against warehouse company and an¬ 
other allegedly responsible for fire 
that destroyed insured barn which 
company was occupying under license 
agreement, fact that they prevailed 
only against company and not against 
other defendant did not make insur¬ 
ers liable for half of the costs where, 
except for expenses of service on 
such other defendant, no costs were 
incurred by reason of its inclusion in 
the action as a defendant, and ware¬ 
house company was liable for all 
costs except those incurred in effect¬ 
ing service on such other defendant. 
U.S.—Dubuque Fire & Marine Ins. Co. 
V. Union Compress & Warehouse 
Co., D.C.La., 146 F.Supp. 482. 

25. Besponsibility of defendant for 
difficulty of proof 

Where plaintiff's charges were 
properly held groundless, and there 
was no showing of bad faith, or the 
deliberate adoption of a course of 
business dealings calculated to ren¬ 
der litigation pertaining thereto un¬ 
necessarily prolix and expensive, the 
assessment of one half of the costs 
of the proceedings before the master 
against defendant on the ground that 
defendant was responsible for the 
difficulty and complexity of the 
proofs of innocence and good faith 
was an abuse of discretion. 

U.S.—Chicago Sugar Co. v. American 
Sugar Refining Co., C.A.I11., 176 F. 
2d 1, certiorari denied 70 S.Ct. 486, 
338 U.S. 948, 94 D.Ed. 584. 

26. Successful defense against orig. 
inal action 

Where, in an action in trespass, 
defendant sets up a counterclaim in 
the nature of a cross action, and at 


the trial defendant fails to recover 
on its counterclaim, although sue- j 
cessful in defending plaintiff's orig- i 
inal action, court has no authority to 
apportion costs, but must award them 
in favor of defendant as against 
plaintiff. 

U.S.—Nash V. Raun, D C.Pa., 67 F. 
Supp. 212. 

27. Challenge to jurisdiction, after 
trial of case 

Where defendant did not challenge 
jurisdiction of district court on the 
ground that both parties to action 
were aliens until case had been tried 
and submitted, with the result that 
substantial costs were incurred, most 
of which would not have been in¬ 
curred had the question been raised 
by appropriate motion at the outset 
of the case, in order dismissing ac¬ 
tion for want of jurisdiction a judg¬ 
ment would be entered taxing costs 
against defendant. 

U.S.—^Davy v. Faucher, D.C.Fla., 84 
F.Supp. 737. 

Bank’s account as trustee of fund 
Where court of appeals, on appeal 
from district court’s judgment dis¬ 
missing in part and sustaining in 
part objections to bank’s account as 
trustee of fund securing bonds of 
corporation being reorganized under 
Bankruptcy Act, and substantially re¬ 
ducing surcharge recommended by 
special master against bank, and or¬ 
ders striking items of bill of costs 
for special master’s compensation 
and allowing objectors only half of 
remaining costs, restored amount 
awarded them to nearly that allowed 
by master, bank must pay entire tax¬ 
able costs of proceeding. 

U.S.—Chemical Bank & Trust Co. v. 
Prudence-Bonds Corp. (New Corp.), 
C.A.N.Y., 207 F.2d 67, certiorari de¬ 
nied 74 S.Ct. 429, 347 U.S. 904, 98 
L.Ed. 1063. 

Contribution by or between members 
of class 

(1) Allowance of expenses of suit 
in action on city’s bonds, etc., made 
to class interveners out of sinking 
fund before its apportionment, was 
error, since only those who shared 
benefit of interveners’ effort could be 
required to contribute. 

U.S.—Rittenoure v. City of Edinburg, 
C.C.A.Tex., 159 F.2d 989. 

(2) Where one of a class sues for 
benefit of all the persons who belcmg. 
to the class and succeeds in recov¬ 
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ering or preserving a fund, right of 
suitor to demand contribution for 
moneys laid out in fees of counsel 
and for expenses of maintaining liti¬ 
gation depends on whether the result 
of the suit is beneficial to the mem¬ 
bers of the class sought to be charged 
and if they are not, the suitor can¬ 
not recover. 

U.S.—^Franz v. Buder, D.C.Mo., 82 F. 
Supp. 379. 

(3) Remainderman was not enti¬ 
tled to contribution from other re¬ 
maindermen for a proportionate 
share of costs, expenses, and attor¬ 
neys’ fees in maintaining litigation 
to determine whether dividends de¬ 
clared in stock were income belong¬ 
ing to tenant for life of the trust, or 
corpus to be allocated to the estate in 
remainder, where there were no con¬ 
crete benefits to defendants, who em¬ 
ployed their own solicitors, and the 
question inevitably would have aris¬ 
en sooner or later. 

U.S.—Franz v. Buder, supra. 

28. U.S.—^Universal Oil Products Co. 
V. Root Refining Co., Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L.Ed. 1447, 
rehearing denied 67 S.Ct. 24, 329 U. 
S. 823, 91 L.Ed. 700. 

False overstatement of claim 

Plaintiff who, in suit in federal 
court, falsely overstates amount of 
claim in pleadings cannot recover 
costs and, at the discretion of the 
court, costs may be adjudged against 
him. 

U S.—^Williams v. Nottawa, Mich., 104 
U.S. 209, 26 L.Ed. 719. 

Investigation as to fraud; amici 
curiae 

Where attorneys recognized by 
court as amici curiae to conduct in¬ 
vestigation to determine whether af¬ 
firmance of decree was obtained by 
fraud were admittedly concerned 
with interests of private clients who, 
although they had not subjected 
themselves to jurisdiction of court, 
were interested in vacation of decree 
in order to prevent its use to their 
disadvantage In pending litigation 
against them, expenses and attorneys 
fees of amici curiae were improperly 
taxed against party in whose favor 
decree was rendered. 

U.S.—^Universal Oil Products Co. v. 
Root Refining Co., Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L.Ed. 1447, re¬ 
hearing denied 67 S.Ct. 24, 329 U.S. 
823, 91 L.Edi 700. 
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missal through fraud, costs will be assessed against 

him.29 

Liability for the costs of depositions and exami¬ 
nations is considered infra §§ 1284-1286. 

Unnecessary costs should be assessed against the 
parties who are at fault, or their attorneys.^® 

Person not party. The general rule is that no 
judgment for costs can be rendered against a per¬ 
son not a party to the suit.^l 

Attorney. A federal court, in the exercise of its 
discretion, may impose costs on an attorney where 
he has been guilty of misconduct or negligence 
and under 28 U.S.C.A. § 1927, an attorney who mul¬ 
tiplies the proceedings in any case as to increase 
costs unreasonably and vexatiously may be required 
by the court to satisfy personally such excess costs.^^ 

Veteran. Where a veteran unsuccessfully sues 
his employer under the re-employment provisions 
of the Universal Military Training and Service Act, 
50 U.S.C.A. Appendix § 459, costs will not be 
assessed against him.^^ 

United States. As a general rule, in the absence 
of statute, the United States is not liable for costs, 
see United States § 209; and this immunity from 


judgments for costs was not waived by the Con¬ 
formity Act,35 which, as appears supra § 26, has 
been superseded. In an action against the United 
States, the costs may be equally divided. 36 

Taxing authority. State statutes, as interpreted 
by state courts, to the effect that court costs may not 
be adjudged against a taxing authority in a suit 
for the collection of delinquent taxes, apply only 
to a proceeding in the state courts, and have no ap¬ 
plication to a proceeding in a federal district court.37 

§ 1279. Deposit or Security 

In an appropriate case security for costs may be re¬ 
quired in the federal courts. In the absence of federal 
law or practice on the subject, state law or practice may 
be followed. 

The Federal Rules of Civil Procedure, 28 U.S.C. 
A., are silent as to security for costs,3 8 and no fed¬ 
eral statute authorizes such security.39 The power 
given by Rule 83, providing that ''Each district court 
. may from time to time make and amend 
rules governing its practice not inconsistent with 
these rules,” and that 'Tn all cases not provided for 
by rule, the district courts may regulate their prac¬ 
tice in any manner not inconsistent with these 


29. Dismissal procured through hri- 
Tbery 

Where dismissal of suits by fire 
insurance companies against super¬ 
intendent of insurance was procured 
through bribery of superintendent, 
the costs of proceedings for distribu¬ 
tion of premium collections impound¬ 
ed pending litigation and the expense 
incurred in making the distribution 
would be assessed against the com¬ 
panies, since their acts alone had 
caused such costs. 

U.S.—^American Ins. Co. v. Lucas, D. 
C.Mo., 38 F.Supp. 896, new trial 
denied 38 F.Supp. 926, appeals dis¬ 
missed 62 S.Ct. 107, 314 U.S. 675, 
86 L.Ed. 466, affirmed, C.C.A., Amer- 
can Ins, Co. v. Scheufler, 129 F 2d 
143, certiorari denied 63 S Ct. 257, 
317 U.S. 687, 87 L.Ed. 551, rehear¬ 
ing denied 63 S.Ct. 433, 317 U.S. 
712, 87 L.Ed. 567. 

30. U.S.—^Pritchett v. Etheridge, C. 
A.Tex., 172 F.2d 822. 

Unnecessary costs on appeal see in¬ 
fra § 1293. 

31. U.S.—In re Childs Co., D.C.lSr.T., 
62 F.Supp. 89. 

32. U.S.—^Pritchett v. Etheridge, C. 
A.Tex., 172 F.2d 822—Trust Co. of 
Florida v. Gault, C.C.A.Fla., 69 F. 
2d 133. 

Liability of attorney for costs in 
general see Attorney and Client § 
60. 


Advising client not to answer ques¬ 
tions 

Where attorney in advising depon¬ 
ent whose deposition was taken 
pending the action, as authorized by 
Civil Procedure Rule, not to answer 
questions, did so in good faith under 
belief that questions were improper, 
attorney was not liable for any ex¬ 
pense incurred in obtaining an order 
requiring deponent to answer ques¬ 
tions. 

U.S.—Barter v. Eastern S. S. Lines, 
D.C.N.Y., 1 F.R.D. 65. 

33. U.S.—Weiss v. U. S., C.A.N.T., 
227 P.2d 72, certiorari denied 76 
S.Ct. 308, 350 U.S. 936, 100 L.Ed. 
817, rehearing denied 76 S.Ct. 431, 
350 U.S. 977, 100 L Ed. 847. 

Vexatious litigation to reopen hope¬ 
less case 

Where four unsuccessful litigatory 
attempts had been made by bene¬ 
ficiary to collect proceeds of Nation¬ 
al Service Life Insurance which had 
lapsed for nonpayment of premiums 
before death of insured, further vexa¬ 
tious litigation to reopen hopeless 
case may subject counsel personally 
to costs, under statute. 

U.S.—^Weiss V. U. S., supra. 

34. U.S.—Levine v. Berman, C.A.Ill., 
178 P.2d 440, certiorari denied 70 
S.Ct. 1024, 339 U.S. 982, 94 L.Ed. 
1386. 

Brown v. Denver Post, Inc., D.C. 
Colo., 145 F.Supp. 351. 
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I 35. U.S.—U. S. V. Knowles’ Estate, 
I C.C.A.Wash., 58 P.2d 718. 

U. S. V. 254.35 Acres of Land in 
Caddo Parish, La., D.C.La., 46 F. 
Supp. 913. 

Carlisle v. Cooper, N.T., 64 F. 
472, 12 C.CA. 235. 

Ingram Day Lumber Co. v. U. 
S., 87 Ct.Cl. 468, certiorari denied 
59 S.Ct. 105, 305 U.S. 638, 83 L.Ed. 
411. 

36. Action to recover income taxes 
paid 

Where, although the United States 
was entitled to judgment in action to 
recover income taxes paid pursuant 
to deficiency assessment, plaintiffs 
prevailed on initial issue submitted 
to jury, which was vigorously con¬ 
tested by the United States, costs of 
the proceedings would be equally di¬ 
vided. 

U.S—Biscow V. U. S., D.C.Va., 139 F. 
Supp. 775. 

37. U.S.—Port Neches Independent 
School Dist. V. R. F. C., D.C.Tex., 
121 F.Supp. 561. 

38. U.S.—^Newell v. O. A. Newton & 
Son Co.. D.C.Del., 95 F.Supp. 355— 
Fontenot v. Cabot Carbon Co., D.C. 
La., 78 F.Supp. 659. 

Burke V. Central-Illinois Securi¬ 
ties Corporation, D.C.Del., 9 F.R.D. 
426. 

39. U.S.—Russell v. Cunningham, C. 
A.Guam, 233 F.2d 806. 
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rules/^^<^ and the power emanating' from the inherent 
nature of the court itself, if not limited by rule or 
statute,give to the court a discretion with rela¬ 
tion to security for costs. 

Under local rules of court adopted in a number 
of districts, security for costs may be required in an 
appropriate case;'^^ the power of the court to re¬ 


quire such security has not been abrogated by the 
Federal Rules of Civil Procedure, 28 U.S.C.A.,^3 
and such a local rule has been held not inconsistent 
with anything in the Federal Rules of Civil Proce- 
dur^M Generally, under such local rules, or with¬ 
out reference thereto, the requiring of security for 
costs is a matter resting within the sound discretion 
of the court,and in the exercise of that discretion 


40. U.S.—Russell v. Cunning“ham, 
supra. 

Newell V. O. A. Newton & Son 
Co., D.C.Del., 95 P.Supp. 355, 360 
—Fontenot v. Cabot Carbon Co., 
D.C.La., 78 F.Supp. 659. 

Security for costs: 

Generally see Costs §§ 125-183. 
After removal of case from state to 
federal court see Removal of 
Causes § 272 b. 

In admiralty and in actions in fed¬ 
eral courts by seamen see Admir¬ 
alty § 199. 

In patent infring-ement suits see 
Patents § 338 a. 

"The same power which grants dis¬ 
cretion to adopt or not adopt a local 
rule operates also to give power to 
do what may be necessary to secure 
justice in matters pending." 

X7.S.—Newell v. O. A. Newton & Son 
Co., D.C.Del., 95 F.Supp. 355, 360. 

41. U.S.—Newell v. O. A. Newton & 
Son Co., supra. 

42 . U.S.—^Fontenot v. Cabot Carbon 
Co., D.C.La., 78 F.Supp. 659—Green 
V. Me-Tex Supply Co., B.C.Tex., 29 
F.Supp. 851—Clair v. Philadelphia 
Storage Battery Co., D.C.Pa., 29 
F.Supp. 299. 

Buie adopting former eq.ult7 prac¬ 
tice 

Under local rules of court adopted 
in some districts, the problem of se¬ 
curity for costs when not covered by 
any federal statute or rule of civil 
procedure is governed by the old 
equity practice. 

U.S.—^Minneapolis Gasoline & Fuel 
Co. V. Ethyl Gasoline Corporation, 
D.C.N.T., 38 F.Supp. 454. 

Rogers v. Arzt, D.C.N.T., 1 F.R.D. 
681. 

Buies adopting equity practice, or 
In default thereof, state practice 
(1) Under local rules of court 
adopted in some districts, the ques¬ 
tion of security for costs when not 
covered by any federal statute or 
rule of civil procedure is determined, 
if possible, by the parallels or analo¬ 
gies furnished by such statutes and 
rules; and if no such parallels or 
analogies exist, then the practice for¬ 
merly prevailing in federal courts of 
equity, or, in default thereof, the 
practice prevailing in the state 
courts, is applied. 

U.S.—De Rosmo v. Feeney, D.C.N. 
T., 38 F.Supp. 834—Gregory v. Roy¬ 
al Typewriter Co.. P.C.N.T., 27 F. 
Supp. 160. 


Azarow v. Sherneth Corp., D.C. 
N.T., 8 F.R.D. 247—Marks v. Penn¬ 
sylvania R. Co., D.C.N.Y., 8 P.R.D. 
242—Peltz V. Carolina Bagging Co., 
D.C.N.T.. 1 P.R.D. 779. 

(2) In stockholder’s derivative suit 
against directors charging violation 
of section of Securities Exchange Act 
authorizing court in its discretion to 
assess costs, including attorney's 
fees, against either party and require 
security for costs. New York statute 
relating to security for costs was not 
applicable on ground that statute was 
procedural, since, under local rule, 
the parallels furnished by federal 
statute, and not state statute, must 
govern in determining whether se¬ 
curity should be required. 

U.S.—Stella V. Kaiser, D.C.N.Y., 81 F. 
Supp. 807. 

43. Motion for security for costs not 
prohibited by rules 

A motion for security for costs is 
not a "defense" and is not prohibited 
by court rule referring to defenses 
which may be presented by motion; 
nor is such motion an "objection" 
within court rule providing that a 
party waives all objections not pre¬ 
sented by motion as "hereinbefore 
provided,” and that rule does not 
eliminate such motions, even though 
motions "hereinbefore provided" do 
not include motions for security for 
costs. 

U.S.—^Wheeler v. Lientz, D.C.Mo., 25 
F.Supp. 939. 

Buie as to jurisdiction not violated 
Under provision of Federal Em¬ 
ployers’ Liability Act that action may 
be brought in district court in dis¬ 
trict in which defendant is doing 
business at time of commencement of 
action, district court for southern 
district of New York was competent 
to entertain action under the Act by 
Pennsylvania resident for injuries 
sustained in Pennsylvania against 
railroad company doing business in 
New York, and requiring plaintiff to 
provide security for costs would not 
impair such competence in violation 
of the Federal Rules of Civil Proce¬ 
dure, Rule 82, 28 U.S.C.A., providing 
that such Rules shall not be constru¬ 
ed to extend or to limit jurisdiction 
of federal district courts or venue of 
actions therein. 

U.S.—Marks v. Pennsylvania R. Co., 
D.C.N.Y., 8 F.R,D. 242, 

44. U.S.—Zeth v. Pennsylvania R. 
Co., D.C.Pa., 7 F.R.D. 612. 
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45. U.S.—Craftsman Finance & 

Mortgage Co. v. Brown, D.C.N.Y., 
64 P.Supp. 168—In re Clerk’s Pees 
and Cost Bonds, D.C.Tenn., 49 P. 
Supp. 1011—Green v. Me-Tex Sup¬ 
ply Co, D.C.Tex.. 29 P.Supp. 851. 
"The entire matter is procedural. 
It involves not the right to costs but 
merely the method of their collection. 
. . . As such it is peculiarly 

within the discretion of the court of 
the first instance." 

U.S.—Zeth V. Pennsylvania R. Co., D. 

C.Pa., 7 F.R.D. 612, 614. 

Motion for bond and to stay proceed- 
ings 

Court is bound to exercise sound 
discretion in ruling on defendant’s 
motions to require plaintiff to give 
bond for costs and stay proceedings 
until payment of accrued costs. 

U.S.—Huffman v. Home Owners’ 
Loan Corporation, D.C.Mo., 53 P. 
Supp. 392. 

Question to be considered 

In absence of any rule of civil pro¬ 
cedure requiring security for costs, 
court should, in its discretion, consid¬ 
er whether rights of parties might be 
prejudiced by allowing a party to 
cause others to incur liability for 
large amount of costs without being 
able to indemnify such parlies for the 
amount thereof if cast in the suit. 
U.S—In re Clerk’s Fees and Cost 
Bonds, D.C.Tenn., 49 P.Supp. 1011. 
Costs not recoverable by attachment 
or execution 

Motion for security for costs from 
resident plaintiff on ground that de¬ 
fendant believes costs could not be 
recovered of plaintiff by attachment 
or execution is addressed to discre¬ 
tion of trial court. 

U.S.—^Zeth V. Pennsylvania R. Co., D. 
C.Pa., 7 F.R.D. 612. 

Verified and unopposed motion, 
pointing out reasons why court 
should exercise its discretion to re¬ 
quire plaintiffs to make a deposit or 
give bond for costs, should be sus¬ 
tained. 

U.S.—^McKinzie v. Springfield City 
Water Co., D.C.Mo., 14 F.R.D. 503. 

The Tennessee Valley Authority 
would not be required to execute a 
cost bond in suits filed by It. 

U.S.—In re Clerk’s Fees and Cost 
Bonds, D.C.Tenn., 49 P.Supp, 1011. 

Bestralning order; preliminary in¬ 
junction 

(1) Under the Federal Rules of 
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an application for security for costs will be grant¬ 
ed^® or denied^*^ according to the justice of each 
particular case. So, where plaintiffs are solvent, so 
that defendants and their legal witnesses are not 
endangered with respect to their legal demands, 
a motion for security for costs may be denied.*^^ 

It has been held that in the absence of affirmative 
proof of special circumstances showing justifica¬ 
tion therefor, a plaintiff should not be required to 
secure defendant against his expenses, legal or oth¬ 
erwise.'^^ 


Plaintiff's mere accusations, without proof, that 
his attorney has not been properly representing 
him confer no right on him to disobey the order 
of the court to make deposits for a special master's 
fees and disbursements, and supply him with no ex¬ 
cuse for failing to do so.^® 

State laws; Conformity Act. Since, as appears 
supra § 26, the Conformity Act has been superseded 
by the Federal Rules of Civil Procedure, 28 U.S.C. 
A., it follows that state laws with respect to security 
for costs are no longer binding on federal courts 
by virtue of that act.^^ However, under rules 


■Civil Procedure, Rule 65 (c), 28 U. 
S.C.A., providing that no restrain¬ 
ing order or preliminary Injunction 
shall issue except on giving of se¬ 
curity in such sum as court consid¬ 
ers proper, the requiring of security 
in each case rests in the discretion 
of the district judge. 

U.S.—Urbain v. Knapp Bros. Mfg. 
Co., C.A.Ohio, 217 P.2d 810, certio¬ 
rari denied 75 S.Ct. 772, 349 U.S. 
930, 99 L..Ed. 1260. 

(2) Requirement of security as 
provided by the Rule was intended 
to protect against damage caused by 
the improvident issuance of an in¬ 
junction in advance of full hearing. 
U.S.—U. S. V. Onan, C.A.Minn., 190 F. 

2d 1, certiorari denied 72 S.Ct, 112, 
342 U.S. 869, 96 L.Bd. 654. 

(3) Preliminary injunction granted 
plaintiff in unfair competition case 
would become effective as of time of 
filing of security as required by Rule. 
0.S.—Gamlen Chemical Co. v. Gam- 

len, D.C.Pa., 79 F.Supp. 622. 

:ru1o adopting former equity practice 
Under local rules of court adopting 
the former equity practice in the 
matter of requiring security for 
costs, the granting of an application 
for such security is within the dis¬ 
cretion of the court. 

U.S.—Minneapolis Gasoline & Fuel 
Co. V. Ethyl Gasoline Corporation, 
D.C.N.T., 38 F.Supp- 454. 

Peltz V. Carolina Bagging Co., D. 
C.N.Y., 1 F.R.D. 779—Rogers v. 
Arzt, D.C.N.Y., 1 F.R.D. 581. 

46. U.S.—Craftsman Finance & 
Mortg. Co. V. Brown, D.C.N.Y., 64 
F.Supp. 168—^Wheeler v. Lientz, D. 
C.Mo., 25 F.Supp. 939. 

D.C.—Carpenter v. Carpenter, 156 F. 
2d 857, 81 XJ.S.App.D.C. 214. 

Additional security required of bank¬ 
rupt 

•U.S.—& T> Co. V. Clapper, D.C.Mo., 
87 F.Supp. 365. 

Claims rejected in prior litigation 
Where plaintiff, in treble-damage 
anti-trust suit, sought to revive 
claims of fraud and conspiracy which 
had keen rejected in prior litigation, 
in view of background of prior litiga¬ 


tion, order for moderate bond for 
costs in anti-trust suit was justified. 
U S.—Miller v. Town of Suffleld, C.A. 
Conn., 249 F.2d 16, certiorari denied 
78 S.Ct. 1143, 356 U.S. 978, 2 L.Ed. 
2d 1151, rehearing denied 79 S.Ct. 
16. 358 U.S. 859, 3 L.Ed.2d 93. 

Stockholders’ actions 

Complaints in stockholders’ actions 
against corporation were sufficient to 
allege causes of action under § 11 of 
the Securities Act of 1930 dealing 
with civil liabilities for false regis¬ 
tration statements, and hence stock¬ 
holders were required to furnish un¬ 
dertakings for costs in accordance 
therewith where actions did not ap¬ 
pear to be meritorious. 

U.S.—^Montague v. Electronic Corp. of 
America, D.C.N.Y., 76 F.Supp. 933. 

47. U.S.—Graves v. City of Bolivar, 
Mo., DC.Mo., 154 F.Supp. 625— 
Minneapolis Gasoline & Fuel Co. v. 
Ethyl Gasoline Corporation, D.C.N. 
Y., 38 F.Supp. 454. 

Cornacchio v. Corniglio, B.C.ISr. 
Y., 7 F.R.D. 749—Peltz v. Carolina 
Bagging Co„ D.C.N.T., 1 F.R.D. 779 
—Rogers v. Arzt, D.C.N.T., 1 F.R.D. 
581. 

Purpose to harass; inability to pay 
costs 

In absence of compelling showing 
that defendant’s purpose in filing 
counterclaim was only to harass the 
estate of which plaintiff was execu¬ 
tor, defendant’s alleged inability to 
pay costs was insufficient reason for 
requiring defendant to produce secu¬ 
rity for costs. 

U.S.—Ivey V. Bans, D.C,N.Y., 17 F. 
R.D. 319. 

Stockholders’ actions 

(1) Generally. 

U.S.—Stella V. Kaiser, D.C.N.Y., 81 F. 
Supp. 807. 

(2) In railway company’s prefer¬ 
red stockholders’ action for injunc¬ 
tion compelling company to declare 
dividends on such stock, interlocu¬ 
tory orders, directing company to de¬ 
posit in court, before trial on merits, 
part of dividend declared as security 
for any fees awarded and allowances 
made to plaintiffs’ counsel, were er¬ 
roneous as premature and unsupport¬ 
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ed in law, since question whether ac¬ 
tion was true class action, as required 
to warrant such award and allow¬ 
ances, could not be determined until 
after production of evidence on mer¬ 
its. 

U.S—Zimmerman v. Chicago Great 
Western R. Co, C.A.Ill., 185 F.2d 
399, certiorari denied 71 S.Ct. 500, 
340 U.S. 934, 95 D.Ed. 674. 

(3) Where amended complaints 
charged manipulation of market on 
New York Stock Exchange by one of 
defendants for common stock of cor¬ 
porate defendant and material repre¬ 
sentations as to proposed dividends 
by such individual defendant, with 
assistance of partnership defendants, 
for purpose of inducing purchase of 
common stock of corporate defend¬ 
ant, amended complaints did not obvi¬ 
ously lack merit, so as to require 
plaintiffs to give security for costs, 
including reasonable attorneys’ fees. 
U.S.—Acker v. Schulte, D.C.N.Y., 74 

F.Supp. 683. 

(4) Pact that defendants and their 
counsel would be compelled to devote 
much time and to expend considerable 
sums in preparation and trial of ac¬ 
tion did not require that plaintiffs 
should give security for costs, in ab¬ 
sence of clear showing of bad faith 
in bringing the actions or lack of 
merit. 

U.S.—-Acker v. Schulte, D.C.N.Y., 74 
F.Supp. 683. 

48- U.S.—Merriman v. Cities Service 
Gas Co., D.C.Mo., 11 F,R.D. 165. 

49. U.S.-—Stella v. Kaiser, D.C.N.Y., 
83 F.Supp. 431- 

50. U.S.—^Pirst Iowa Hydro Elec, 
Co-op. V. lowa-Illinois Gas & Elec. 
Co., C.A.Iowa, 245 P.2d 613, cer¬ 
tiorari denied 78 S.Ct, 339, 355 U. 
S. 921, 2 L.Ed.2d 281. 

51. U.S.—^De Rosmo v. Feeney, D.C. 
N.Y., 38 F.Supp. 834—Green v. Me- 
Tex Supply Co., D.C.Tex., 29 F. 
Supp. 851. 

National Distillers Products 
Corp. V. Hindech, D.C.Colo., 10 F. 
R.B. 229. 

Conformity to state law or practice 
generally see supra § 1275, 
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adopted by a number of district courts, in various 
wordings, state laws or rules of practice are to be 
followed, in this respect, in the absence of federal 
statute or rule on the subject;52 and where juris¬ 
diction of the case is founded on claimed diversity, 
the federal statute as to state laws as rules of 
decision, 28 U.S.C.A. § 1652, applies.State stat¬ 
utes relating to the giving o'f security for costs or 
expenses have been held applicable in stockholders^ 
actions based on diversity of citizenship in the fed¬ 
eral courts but the statute does not apply where 
jurisdiction of the federal district court in a stock¬ 
holder’s derivative action is based on the assertion 
of a cause of action under a federal statute.^s 

Application for security and proceedings thereon. 
Ordinarily, an application for security for costs 


should be made by motion,^® which should be timely 
filed,57 and which should state the reasons why the 
security for costs should be required.58 if such 
reasons be found sufficient and are supported by 
sufficient evidence, the court may then require se¬ 
curity to be given ;59 but mere conclusionary allega¬ 
tions in support of a motion do not merit the sus¬ 
taining thereof in the absence of any factual asser¬ 
tions clearly showing a necessity for securing the 
cost.50 

All other things being equal, the court having once 
passed on the question, it should be left without 
further action unless special and unusual matters 
have arisen so as to make it proper to set aside 
the former ruling.51 


Ponner practice 

(1) Prior to the adoption of the 
Federal Pules of Civil Procedure, 28 
U.S.CA., it was held that the right 
to require security for costs was gov¬ 
erned hy state law in the absence of 
a federal statute or rule of court on 
the subject. 

U.S.—Sermons v. Kansas City South¬ 
ern By. Co., D.C.La, 11 F.2d 671. 

Slusher v. Jones, D.C.Ky., 3 F.P. 
D. 168. 

25 C.J. p 826 note 82. 

(2) State practice, however, was 
not binding on federal courts in suits 
in equity. 

U.S.—In re Barrett, D.C.Tenn., 132 P. 
362. 

52. tr.S.—^De Rosmo v. Feeney, B.C. 
N.Y., 38 F.Supp. 834—Gregory v. 
Royal Typewriter Co., D.C.N.Y., 27 
F.Supp. 160. 

Marks v. Pennsylvania R. Co., 
D.C.N.Y., 8 P.R.D. 242—Peltz v. 

Carolina Bagging Co., D.C.N.Y., 1 
F.R.D. 779. 

liouisiana statute 

Motion by defendant in federal dis¬ 
trict court for security for costs was 
governed by Louisiana statute, m ab¬ 
sence of federal rule on the subject 
and in view of district court rule 
adopting state rules of practice. 

U.S.—Fontenot v. Cabot Carbon Co., 
I) C.La., 78 F.Supp. 659. 

53. U.S.—^Keller Research Corp. v. 
Roquerre, D.C.CaL, 99 F.Supp. 964. 

California statute as to libel 

(1) California statute requiring 
the filing by plaintiff, in action for 
libel or slander, of an undertaking 
in sum of five hundred dollars with 
at least two sufficient sureties to ef¬ 
fect that if action be dismissed or de¬ 
fendant recover Judgment they will 
pay such costs and charges as may 
be awarded against plaintiff by judg¬ 
ment or in process of action, is not 
a mere procedural device, and there¬ 
fore was applicable to defendants’ 


cause of action for libel contained in 
their cross-claim filed in case in fed¬ 
eral court founded on claimed divers¬ 
ity. 

U.S—Keller Research Corp. v. Ro¬ 
querre, supra. 

(2) California statute providing 
that clerk shall require written un¬ 
dertaking in stated amount before 
issuing summons in libel action ap¬ 
plies to state court actions and not 
to federal court actions. 

U.S.—Jefferson v. Stockholders Pub. 
Co., C.A.Cal., 194 P.2d 281. 

54. U.S.—Cohen v. Beneficial Indus¬ 
trial Loan Corporation, N.J., 69 S. 
Ct. 1221, 337 U.S. 641, 93 L.Bd. 
1528. 

Knapp V. Bankers Securities 
Corp., C.A.Pa., 230 P.2d 717—Field¬ 
ing V. Allen, C.A.N.Y., 181 P.2d 163, 
certiorari denied 71 S.Ct. 46, 340 

U. S, 817, 95 L.Ed. 600, 

Fuller V. American Machine & 
Foundry Co., B.C.M.Y., 91 F.Supp. 
710, motion denied 96 F.Supp. 764, 
motion denied 96 F.Supp. 606. 
Inspection of stockholder lists 

Court has no power to condition 
order requiring security on corpora¬ 
tion’s permitting inspection of stock¬ 
holder lists. 

U.S.—-Selman v. Colborn, D.C.N.Y., 
143 F.Supp. 112—Breswick & Co. 

V. Briggs, D.C.S.D., 136 F.Supp. 301. 
Decision in light of state authority 

Where question in diversity case 
of this nature was solely matter of 
scope and application of Pennsylvania 
security for costs statute, federal 
court would decide it in light of such 
Pennsylvania authority as it found 
helpful in absence of direct authori¬ 
ty on point. 

U.S.—^Knapp v. Bankers Securities 
Corp., C.A.Pa., 230 F.2d 717. | 

55. U.S.—Fielding v. Allen, C.A.K. 
Y., 181 F.2d 163, certiorari denied, 
71 S.Ct. 46, 340 U.S. 817, 95 L.Ed. 

600. I 


f 56. U.S.—Green v, Me-Tex Supply 
Co., D.C.Tex., 29 F.Supp. 851. 

Rule for costs held not an avail¬ 
able remedy. 

U.S.—Green v. Me-Tex Supply Co., 
supra. 

57. U.S.—Clair v. Philadelphia Stor¬ 
age Battery Co., D.C.Pa., 29 F.Supp. 
299. 

Motion held timely 

Under Louisiana statute permitting 
defendant, before pleading, to move 
for security for costs, motion by de¬ 
fendant after complaint and amend¬ 
ed complaint had been filed, and aft¬ 
er motions pleading prescription and’ 
to dismiss for lack of jurisdiction and 
for more definite statement and bill 
of particulars had been heard and 
determined, was timely and would be 
allowed. 

U.S.—Fontenot v. Cabot Carbon Co., 
D.C.La., 78 F.Supp. 659. 

58. U.S.—Green v. Me-Tex Supply 
Co., D.C.Tex., 29 F.Supp. 851. 

58. U.S.—Green v. Me-Tex Supply 
Co., supra. 

Reasonable factual grounds for belief 
Rule for security for costs cannot 
be granted in case of resident plain¬ 
tiff, alleged to be unable to pay costs, 
unless defendant’s affidavit sets forth 
some reasonable factual ground for 
belief that costs could not be recov¬ 
ered of plaintiff by attachment or 
execution. 

U.S.—Zeth V. Pennsylvania R. Co., 
D.C.Pa., 7 F.R.D. 612. 

60. U.S.—Graves v. City of Bolivar,. 
Mo., D.C.MO., 154 F.Supp. 625. 

61. U.S.—^Huffman v. Home Owners’' 
Loan Corporation, D.C.Mo., 53 F. 
Supp. 392. 

Order for security vacated in stock¬ 
holders’ derivative action against 
parent corporation and subsidiary 
corporation. 

U.S.—^Fuller v. American Mach. & 
Foundry Co., D.C.N.T., 97 F.Supp. 
742. 
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Amount of security. Cost bonds will not ordi¬ 
narily be required in such an amount as will operate 
:as a deterrent in seeking justice or in adjudicating 
justiciable rights. 

Liability on cost bond. Where the jurisdiction of 
:the federal district court depends solely on diversity 
'of citizenship, the question of liability on the cost 
bond must be determined by the law of the state in 
which the court is sitting.^S 

Waiver. A court rule providing for the giving 
of security for costs by one party is for the benefit 
of the other party, and if not invoked is deemed to 
have been waived by the latter,^^ The right of a 
party to demand security for costs may be waived 
by his own laches in tardy application therefor.®^ 

§ 1280. - Nonresidents 

Under most authorities, security for costs may be 
required of a nonresident plaintiff. 


A federal court, including one acting in equity, 
has inherent power to require a nonresident plaintiff, 
or suitor, to furnish security for costs without any 
statute or rule of court specially providing there- 
for.^^ Authorization for such requirement is also 
to be found in the provision of the Federal Rules of 
Civil Procedure, Rule 83, 28 U.S.C.A., that: “In all 
cases not provided for by rule, the district courts 
may regulate their practice in any manner not in¬ 
consistent with these rules.” 

Prior to the adoption of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., it was the practice of fed¬ 
eral courts, on the equity side, to require nonresident 
plaintiffs to furnish security for costs.®^ Since the 
adoption of these Rules, which do not cover the 
matter of requiring nonresident plaintiffs to give 
security for costs,the practice of requiring such 
security has been followed,sometimes by virtue 


S2. TJ.S.—Burke v. Central-Illinois 
Securities Corp., P.C.Del., 9 F.R.D. 
426. 

jAmount Iield reasonable 

Where defendant was being sued 
for $263,140, and proof furnished in 

• defendant’s affidavit in support of its 
'motion for security for costs of tak¬ 
ing depositions, fees of experts, sur¬ 
veyors, and other scientists, develop- 

• ed that sum of $5,915.50 had already 
been spent, security in the amount of 
$ 5,000 asked by defendant was rea¬ 
sonable, and amount of bond to toe 
furnished would be fixed at that 
amount. 

, U.S.—Fontenot v. Cabot Carbon Co., 
D.C.La., 78 F.Supp. 659. 

.Actual expenses of litigration; at¬ 
torney’s fees 

Liability under cost bond given in 
Illinois federal district court was 
limited to actual expenses of litiga¬ 
tion awarded, and could not include 
attorney’s fees which were improper¬ 
ly awarded under Illinois law; under 
cost bond agreeing to pay "all costs 
not exceeding $4,000.00 taxed against 
the defendant," surety’s liability was 
limited to $4,000, which was reduced 
to $2,800 by surety’s payment of mas- 
'ter’s fee. 

U.S.—Trust Co. of Chicago v. Na¬ 
tional Sur. Corp., C.A.I11., 177 F.2d 
816. 

Security held ample 

In action for temporary restrain¬ 
ing order, restraining hearing exam¬ 
iner of Federal Trade Commission 
from holding scheduled hearings on 
commission's complaint charging 
plaintiff with violations of Federal 
Trade Commission Act, defendant's 
motions that plaintiff be required to 
give additional security for payment 
- of defendant’s costs and damages and 
7 that security already given stand as 


security for costs and damages sus¬ 
tained by commission only, must be 
denied, where security filed by plain¬ 
tiff on issuance of restraining order 
is ample to cover actual and neces¬ 
sary costs and damages sustained by 
defendant. 

U.S —Holland Furnace Co. v. Purcell, 
D.C.Mich., 125 F.Supp. 74. 

63. U.S—Trust Co. of Chicago v. 

National Sur. Corp., C.A.I11., 177 F. j 
2d 816, i 

64. U.S.—^Marder v. Food Fair 

Stores, Inc., D.C.Pa., 157 F.Supp. 
553—Clair v. Philadelphia Storage 
Battery Co , D.C,Pa., 29 F Supp. 299. 

Bight to re<inire security held not 
waived 

U S —Zeth V. Pennsylvania R. Co., I>. 
C.Pa., 7 P.R.D. 612. 

65. U.S.—^Marder v. Food Fair 

Stores, Inc., D.C.Pa, 167 F Supp. 
553—Clair v. Philadelphia Storage 
Battery Co., D.C.Pa., 29 F.Supp. 
299. 

66. U.S.—^Long v, Stites, C.C.A.Ky., 
63 F 2d 855, certiorari denied 54 S. 
Ct. 59, 290 U.S. 640, 78 D.Ed. 556. 

Cavicchi v. Mohawk Mfg. Co., D. 

C. N.Y., 27 F.Supp. 981. 

Karns v. W. L. Imlay Rapid Cy¬ 
anide Process Co., C C.Pa., 181 F. 
751. 

National Distillers Products 
Corp. V. Hindech, D.C.Colo., 10 FR. 

D. 229—Oppenheimer v. F. J. Young 
& Co., D.C.N.Y., 3 F.R.D. 220— 
Slusher v. Jones, D.C.Ky., 3 F.R.D. 
168 — ^peltz V. Carolina Bagging Co., 
D.C.K.Y., 1 F.R.D. 779. 

Inherent discretionary power 
U.g,—National Distillers Products 
Corp, V. Hindech, D.C.Colo., 10 F. 
R.D. 229. 

67. U.S.—Sutton v. Great Lakes 
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Greyhound Lines, D.C.Ky., 51 F. 
Supp. 715. 

National Distillers Products 
Corp. V. Hindech. D.C.Colo., 10 F. 

R. D. 229. 

68 . U.S.—Long v. Stites, C.C.A.Ky., 
63 F 2d 855, certiorari denied 54 

S. Ct. 59, 290 U.S. 640, 78 L.Ed. 556. 
Cavicchi v. Mohawk Mfg. Co., D. 

C. N.T., 27 F.Supp. 981—^Leake v. 
New York Cent. R. Co., D.C.N.Y., 
26 F Supp. 416. 

Deprez v. Thomson-Houston 
Electric Co., C.C.Conn., 66 F. 22. 
Peltz V. Carolina Bagging Co., 

D. C.N.Y.. 1 F.R.D. 779. 

09 , XJ.S.—Sutton V. Great Lakes 
Greyhound Lines, D.C.Ky., 51 F. 
Supp. 715—Altman v. National Life 
Ass’n, D.C.Pa., 37 F.Supp. 414— 
Leake v New York Cent. R. Co., 
D.C.N.Y., 26 F.Supp. 416. 

National Distillers Products 
Corp. V. Hindech, D.C.Colo., 10 F. 
R.D. 229—^Burke v. Central-Illinois 
Securities Corp., D.C.DeL, 9 F.R.D. 
426. 

Conformity Act 

In a case decided after the adop¬ 
tion of the Federal Rules of Civil 
Procedure, 28 U.S.C.A., it was held 
that, in absence of federal statute or 
court rule as to giving of bond for 
costs by nonresident plaintiff, prac¬ 
tice and procedure in common law 
case in federal court, in this respect, 
are governed by state statute, under 
the federal Conformity Act. 

U.S.—Slusher v. Jones, D.C.Ky., 3 P. 
R.D. 168. 

70. U.S.—Sutton V. Great Lakes 
Greyhound Lines, D.C.Ky., 51 F. 
Supp. 715—^Leake r. New York 
Cent. R. Co., D.C.N.Y., 26 F.Supp. 
416. 

Oppenheimer v. F. J. Young & 
Co., D.C.N.Y., 3 F.R.D. 220. 
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of local rules of court providing for such security 
Such a rule has been held reasonable, '^2 not invalid 
as being discriminatory and without basis in law,*^^ 
and not inconsistent with the Federal Rules of Civil 
Procedure, 28 and the rule may be so 

worded as to place the matter in the sound discre¬ 
tion of the courtF^ Discretion has also been exer¬ 
cised in the absence of such a ruleF® 

It has been held that security for costs will not be 
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required where no rule requiring it has been adopted 
by the court since the effective date of the Federal 
Rules of Civil Procedure, 28 U.S.C.A.^7 A motion 
for security for costs has been denied in the absence 
of a showing of extraordinary circumstances justi¬ 
fying the requirement'^^ The court has been held 

without authority to require security in an action 
brought under the Federal Employers^ Liability 
Act,79 although the court has been held to have 


G-eneral practice 

U.S.—^Kraft v. R. H. Macy & Co., D. 

C. N.T., 3 F.R.D. 54. 

Beq.tiirem6at held not Ineq.mta'ble 
U.S.—Kraft v. R. H. Macy & Co., su¬ 
pra. 

Order held mandatory 

Where plaintiff, in action brought 
in federal district court for eastern 
district of New York, was a nonresi¬ 
dent of state of New York, the grant¬ 
ing of defendant’s motion for an 
order reauiring plaintiff to provide 
security for costs was “mandatory" 
and not “discretionary.” 

U.S.—Janssen v. City of New York, 

D. C.N.Y., 42 F.Supp. 380. 

State statute not applied 

In derivative action by foreign cor¬ 
porate stockholder, where claim as 
pleaded in amended complaint set 
forth transactions the good faith of 
which should be tested on trial, plain¬ 
tiff would not be reotuired to deposit 
security for expenses under state 
statute which applies to stockholders’ 
suits in state courts. 

Xj.s.—Craftsman Finance & Mortg. 
Co. V. Brown, D.C.N.Y., 64 F.Supp. 
168. 

Amount of security 

(1) $100 in automobile collision 
case. 

U.S.—Boulay v. Pontikes, D.C.Mo., 93 
F.Supp. 826. 

(2) $250. 

XJ.S.—^Dubler v. Gilbert, D.C.N.Y., 10 
F.RD. 530—Grant v. Pennsylvania 
R Co., D.C.NY., 8 P.RD. 40—Op- 
penheimer v, F, J. Young & Co., D. 
C.N.Y., 3 F.R.D. 220—Slusher v. 
Jones, D.C.Ky., 3 F.R.D. 168. 

(3) Where jurisdiction of New 
York federal district court in deriva¬ 
tive action by foreign corporate 
stockholder was based on diversity of 
citizenship and amount Involved in 
excess of $3,000 exclusive of interest 
and costs, plaintiff would be reauir- 
ed to post satisfactory bond in sum 
of $250 as security for costs running 
to ail defendants. 

U.S.—Craftsman Finance & Mortg. 
Co. v. Brown, D.C.N.Y., 64 F.Supp. 
168 . 

(4) $1000 in action in which depo¬ 
sitions were taken at considerable 
cost. 

XJ.S.—Burke v. Central-Illinois Se¬ 


curities Corp., D.C.Del., 9 F.R.D 
426. 

(5) $2000 in action for accounting. 
U.S.—Jacctues Krljn En Zoon v. 

Schrijver, D.C.N.Y., 151 F.Supp. 955. 

(6) Where jurisdiction did not de¬ 
pend on diversity of citizenship, de¬ 
fendant was entitled to security for 
costs from nonresident plaintiff in 
the form of an undertaking in the 
amount of $100 with surety approv¬ 
ed by court, or a cash deposit of $50. 
D.C.—Moyers v. Leoffler, D.C., 80 F. 

Supp. 221. 

(7) Where Tennessee citizen, filing 
action in Kentucky court, executed 
proper cost bond, apparently cover¬ 
ing defendant’s liability for costs in 
both state court and federal district 
court to which action was removed, 
federal court will not require plain¬ 
tiff to execute another such bond, in 
absence of showing that original bond 
did not cover costs therein. 

U.S.—Sutton V. Great Lakes Grey¬ 
hound Lines, D.C.Ky., 61 F.Supp. 
715. 

71. U.S.—^Russell v. Cunningham, C. 
A.Guam, 233 P.2a 806. 

Boulay v. Pontikes, D.C.Mo., 93 
F.Supp. 826—Sutton v. Great L»akes 
Greyhound Lines, D.C.Ky., 61 F. 
Supp. 715—Schuldt v. Schumann, 
D.C.Wash, 26 F.Supp. 358. 

Rule adopting state practice 

Under rule of district court for 
southern district of New York mak¬ 
ing applicable procedure prevailing 
in the supreme court of New York, 
defendant was entitled to have non¬ 
resident plaintiff deposit security for 
costs. 

U.S.—Cavicchi v. Mohawk Mfg. Co., 
D.C.N.Y., 27 F.Supp. 981. 

Authority in absence of rule 

Omission from local rules of dis¬ 
trict court of provision authorizing 
court to direct nonresident plaintiffs 
to furnish security for costs did not 
deprive court of such authority. 
U.S.—^Azarow v. Sherneth Corp., D.C. 
N.Y., 8 F.R.D. 247. 

72. U.S.—Russell v. Cunningham, C. 
A.Guam, 233 F.2d 806. 

73. U.S.—Russell v. Cunningham, 
supra. 

74. U.S.—^Russell v. Cunningham, 
supra. 


75. U.S—Newton v. General Dry 
Batteries, D.C.Md., 48 F.Supp. 850. 

Request at close of proceedings de¬ 
nied 

Where local court rule provided 
that every plaintiff nonresident of 
district should, on motion by defend¬ 
ant at or before time when he is re¬ 
quired to plead, or afterwards in 
court’s discretion, give security for 
costs, but defendant did not seek to 
have plaintiff put under rule security 
for costs until very close of proceed¬ 
ings, plaintiff would not be put un¬ 
der rule security for costs. 

U.S.—Newton v. General Dry Bat¬ 
teries, supra. 

76. U.S.—^Azarow v. Sherneth Corp., 
D.C.N.Y., 8 F.RD. 247. 

Motion for security denied 

In New Jersey residents’ action 
against New York corporation oper¬ 
ating hotel in Southern District of 
New York, district court thereof, in 
exercise of discretion, would deny 
defendant’s motion to direct plain¬ 
tiffs to furnish security for costs, as 
reasonable inference was that plain¬ 
tiffs could not secure jurisdiction 
over such defendant anywhere except 
in such district. 

U.S.—^Azarow v. Sherneth Corp., su¬ 
pra. 

77. U.S.—^Altman v. National Life 
Ass’n, D.C.Pa., 37 F.Supp. 414. 

State statute held not applicable 
In absence of federal statute or 
rule or controlling decision of review¬ 
ing United Sates court, plaintiff 
would not be required, in action in 
federal district court in California, to 
furnish security for costs, even 
though plaintiff was a foreign corpo¬ 
ration which was a nonresident of 
California, and even though Califor¬ 
nia statute provides for security for 
costs and charges if plaintiff is a for¬ 
eign corporation. 

U.S.—Trophy Productions v. Sperl¬ 
ing, D.aCal., 17 F.R.D. 416. 

78. U.S.—Canning v. Star Pub. Co., 
D.C.Del., 130 F.Supp. 697—Newell 
V. O. A. Newton & Son, D.C.Del., 95 
F.Supp. 355. 

79. U.S.—^Di Filippo v. Pennsylvania 
R Co., D.C.N.Y., 7 F.RD. 730. 

Beasoxi for rule 

“To grant the present motiont. 
would restrict the venue, contrary- 
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authority to require security in other actions;^® 
under other decisions, the authority exists in actions 
under that statute.^^ 

Plaintiff resident of foreign country. Where 
plaintiff is a resident of a foreign country, defend¬ 
ant’s request for security for costs is reasonable.^^ 

§ 1281. - Forma Pauperis Proceedings 

A litigant in a federal court may be permitted to sue 
or defend in forma pauperis, without prepayment of fees 
and costs or security therefor, if he shows compliance 
with the requirements of the permissive statute. 

Under the federal statute, 28 U.S.C.A. § 1915, 
which prevails over state statutes on the same sub¬ 
ject, ^3 any citizen of the United States entitled to 
commence any action in any federal court may, on 


the order of the court,commence, prosecute, or 
defend to conclusion any suit or action without being 
required to prepay fees or costs or give security 
therefor,on filing in the court an affidavit showing 
that he is a citizen of the United States, that be¬ 
cause of his poverty he is unable to pay, or give 
security for, costs, and that he believes himself en¬ 
titled to the redress he seeks, and setting forth 
briefly the nature of his alleged cause of action 
or dcfense.s^ The Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., do not limit the right of a citizen 
of the United States to litigate in forma pauperis. 

A local rule of a federal district court with respect 
to security for costs is subject to the federal stat¬ 
ute;®^ and the statute has been held applicable not¬ 
withstanding the requirements of a state law.S^ 


to the Congressional intention, just 
as seriously as would an injunction 
or a dismissal on forum non con¬ 
veniens g-rounds. It will not do to 
say that this is merely a matter of 
procedure within the district.” 

U.S.—^Marks v. Pennsylvania R. Co., 
D.C.K.T., 8 P.RD. 242, 246. 

No authority under local rule of court 
U.S.—Marks v. Pennsylvania R. Co., 
supra—^Di Filippo v. Pennsylvania 
R. Co., D.C.N.T., 7 F.R.D. 730. 

80. U.S.—^Di Filippo v. Pennsylvania 
R. Co., supra. 

81. U.S.—Grant v. Pennsylvania R. 
Co., D.C.N.T., 8 F.R.D. 40. 

Reason for rule 

“There is nothing in section 6 of 
the Federal Employers’ Liability Act, 
45 U.S.C.A. § 56, which indicates any 
intention to take from the District 
Courts the inherent power which all 
courts have to regulate proceedings 
before them in procedural matters.” 
U.S.—^Zeth V. Pennsylvania R. Co., D. 
C.Pa., 7 P.R.D. 612, 613. 

82. U.S.—Dubler v. Gilbert, D.C.N’. 
T., 10 F.R.D. 630. 

JQimited partnership 
U.S.—Jacques Krijn En Zoon v. 
Schrijver, D.C.N.T., 151 F.Supp. 955. 

83. U.S.—Silvas v. Arizona-Copper 
Co., D.C.Ky., 213 F. 504, reversed 
on other grounds 220 F, 116, 136 
C.C.A. 208. 

Actions or defenses in forma pauperis 
generally see Costs §§ 146-157. 
Conformity to state law or practice 
generally see supra § 1275. 
Habeas corpus proceedings see Habe¬ 
as Corpus § 106 a. 

Suits in forma pauperis in admiralty 
see Admiralty § 199. 

Prior to statute 

Even before any provision was 
made for suits in forma pauperis in 
the federal courts, a state statute 
on the subject was held not binding 
on the federal courts. 


U.S.—Bradford v. Bradford, C.C. 
Tenn.. 3 F.Cas N-o.1,766, 2 Flip. 280. 

84. Order by court or judge 

An order allowing plaintiff to pro¬ 
ceed in forma pauperis must be made 
by the court and cannot be made by a 
judge apart from a court proceed¬ 
ing. 

U.S.—Ex parte Hall, D.C.Cal., 31 F. 
Supp. 86. 

85. U.S.—Cheek v. Thompson, D.C. 
La., 33 F.Supp. 497. 

86. U.S.—Williams v. Pierce County 
Bd. of Com’rs, C.A.Wash., 267 F.2d 
gee—De Maurez v. Swope, C.C.A., 
100 P.2d 630. 

One not a citizen cannot proceed 
in forma pauperis. 

U.S.—^De Maurez v. Swope, supra. 
Blue V. Hiatt, D.C.Pa., 65 F.Supp. 
107. 

Citizenship determined by federal 
law 

Whether a party is a citizen for 
the purpose of in forma pauperis pro¬ 
ceedings in the federal courts is 
solely a matter of federal law; pris¬ 
oner who was confined in state pris¬ 
on and was subject to effect of state 
statute providing that one sentenced 
to imprisonment for a term of years 
is deprived of his civil rights for pe¬ 
riod of imprisonment, was neverthe¬ 
less a citizen within federal statute. 
U.S.—Roberts v. U. S., Dist. Court 
for Northern Dist. of Cal., Cal., 70 
S.Ct. 954, 339 U.S. 844, 94 L.Ed. 
1326. 

Statement held not affidavit 
U.S.—^Williams v. Pierce County Bd. 
of Com’rs, C. A. Wash., 267 F.2d 
866 . 

Attorney employed on contingent ba¬ 
sis 

(1) Client may prosecute action In 
forma pauperis without regard to 
ability of his attorney, employed on 
contingent basis, to pay costs. 

U.S.—Jacobs V. North La. & G. R. 
Co., D.C.La., 69 F.Supp. 6. 
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’ (2) Where a suit is instituted in 

forma pauperis and plaintiff’s attor¬ 
ney is employed under a contingent 
fee contract, suit cannot be prose¬ 
cuted alone on plaintiff’s oath of 
poverty, but his counsel must like¬ 
wise file such oath or give security 
for costs. 

U.S.—Bolt V. Reynolds Metal Co., D. 
C.Ky., 42 F.Supp. 68. 

(3) Rule applies notwithstanding 
a state champerty and maintenance 
statute. 

U.S.—Bolt V. Reynolds Metal Co., su¬ 
pra. 

(4) In an action on a war risk in¬ 
surance policy, however, it is un¬ 
necessary for plaintiff’s attorney to 
make an affidavit showing that he 
has no contingent interest in the 
claim, since such an interest could 
not be lawfully acquired under the 
federal statutes. 

U.S.—Deadnch v. U. S., C.C.A., 67 F. 
2d 318. 

(5) Court may refuse to consider 
whether plaintiff’s attorney should 
have declared his poverty and inabil¬ 
ity to pay costs, where defendant had 
not formally moved for traverse of 
pauper’s oath of plaintiff so that the 
issue was not drawn, and plaintiff 
and his attorney had not been given 
a chance to be heard formally. 

U.S.—Cheek v. Thompson, D.C.La., 33 
F.Supp. 497. 

87. U.S.—Middleton v. Hartford Ac¬ 
cident & Indemnity Co., C.C.A.Tex., 
119 F.2d 721. 

Pilgrim v. Biggs, D.C.Tenn., 2 F. 
R.D. 493. 

88. U.S.—^Zeth v. Pennsylvania R. 
Co., D.C.Pa., 7 F.R.D. 612. 

89. Nonresidence; type of case 

Under federal statute, plaintiff, a 
United States citizen, was entitled to 
prosecute his federal court suit on a 
previously given pauper’s oath with¬ 
out furnishing a cost bond, notwith¬ 
standing he would have been required 
by state law to furnish such bond 
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Leave to proceed in forma pauperis is a privilege, 
not a right.®0 The right so to proceed under the 
statute is not an unqualified one;®^ an application to 
do so is addressed to the sound discretion of the 
court,and should be granted only in meritorious 
cases, where it appears that plaintiff has a reason¬ 
ably valid claim.®® Under the statutory provision 
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that the court may authorize such procedure, it is^ 
within the discretion of the court to deny the ap¬ 
plication if the proposed action is clearly without 
merit,or is frivolous,®^ or malicious,®® or would 
be futile,®'^ or where applicant’s proposed complaint 
fails to show that the court has jurisdiction of the 
proposed action.®® For purposes of a motion for 


because of nonresidence, and state 
law provided that cases of the pres¬ 
ent kind could not be brought on the 
oath provided for poor persons. 

U.S—Pilgrim v. Biggs, D.C.Tenn., 2 
F.R.D. 493. 

90. U.S —Higgins v. Steele, C.A.Mo., 
195 P.2d 366. 

Nichols V. McG-ee, B.C.Cal., 169 P. 
Supp. 721—Spears v. Continental 
Bus System, Inc., Dallas, Tex., D.C. 
Da., 148 P.Supp. 806—^Application 
of Meek, D.C.Cal, 138 P.Supp. 327 
—Meek v. City of Sacramento, D. 
aCal., 132 P.Supp. 546. 

D.C—Dorsey v. Gill, 148 P.2d 857, 80 
U.S.APP.D.C. 9. 

91. U.S.—^Loum V. Underwood, C.A. 
Ohio, 262 F.2d 866. 

Bight held shown 

In action for negligent death of 
husband, plaintiff whose weekly earn¬ 
ings were forty-two dollars and who 
was supporting aged father and 
mother and who was no longer re¬ 
ceiving Workmen’s Compensation 
Law benefits was entitled to continue 
prosecution of action in forma pau¬ 
peris, notwithstanding an intervening 
insurance company was entitled to 
subrogation and her attorneys were 
employed under a contingent fee con¬ 
tract. 

U.S.—^American Smelting & Refining 
Co. V, Maloy, C.A.Tex., 199 F.2d 
52. 

92. U.S.—Higgins v. Steele, C.A.Mo., 
195 P.2d 366. 

Spears v. Continental Bus Sys¬ 
tem, Inc., Dallas, Tex, D.C.La., 148 
P.Supp. 806—Mattheis v. Hoyt, D. 
C.Mich., 136 P.Supp. 119—Richard¬ 
son V. Hatch, D.C.Mich., 134 P. 
Supp. 110—Noll V. U. S., D.C.Pa., 
83 P.Supp. 887. 

Motion denied 

U.S.—Deshotels v. Liberty Mut. Ins. 
Co., D.C.La., 116 P.Supp. 55, af¬ 
firmed, C.A., 219 F.2d 271. 

Trial court did not abuse its dis¬ 
cretion. in denying petition filed by an 
indigent federal prisoner for leave to 
commence in forma pauperis a civil 
action against the warden of federal 
medical center for federal prisoners, 
and members of his staff, on grounds 
that petitioner’s transfer to such in¬ 
stitution was illegal, that such per¬ 
sons were therefore liable for false 
imprisonment, and that they had sub¬ 
jected petitioner to medical treatment 
without his consent. 


XJ.S.—Taylor v. Steele. C.A.Mo., 191 F. 
2d 852. 

93. U.S.—Spears v. Continental Bus 
System, Inc., Dallas, Tex., D C.La., 
148 P.Supp. 806. 

Merit shown on face of petition 
Petition for leave to prosecute an 
action in forma pauperis should be 
granted only where petition on its 
face shows some merit. 

U.S.—Blue V. Hiatt, D.C.Pa., 55 P. 
Supp. 107. 

94. U.S.—Loum v. Underwood, C.A. 
Ohio, 262 F.2d 866—Caviness v. 
Somers, C.A.N.C, 235 F.2d 455 
Huffman v. Smith, C.A.Wash., 172 
P.2d 129—Gilmore v. U. S., C.C.A. 
Ark., 131 P.2d 873. 

Application of Meek, D.C Cal., 138 
P.Supp. 327—^IVIattheis v. Hoyt, D.C. 
Mich., 136 P.Supp. 119 —Richardson 
V. Hatch, D.C.Mich., 134 P.Supp. 
110 . 

“The statute is not intended to con¬ 
fer the privilege of commencing, 
without prepaying costs, a suit which 
is plainly without merit.” 

D.C.—Prince v. Klune, 148 F.2d 18, 
80 U.S.App.D.C. 31. 

Duty of court 

Duty is imposed on the court to 
examine any motion seeking leave to 
proceed in forma pauperis, in the 
light of the documents submitted in 
connection with it, to determine 
whether the proposed proceeding has 
merit; if, after an examination of 
the proposed proceeding, it is appar¬ 
ent that it is without merit, the court 
is in duty bound to deny the motion. 
U.S.—^Nichols V. McGee, D.C.Cal., 169 
P.Supp. 721—^Meek v. City of Sacra¬ 
mento, D.C.Cal., 132 P.Supp. 546. 
Proceedings by prisoners 

(1) Statute authorizing court to 
authorize commencement of suit in 
forma pauperis did not req.uire dis¬ 
trict court to permit a federal pris¬ 
oner to sue in forma pauperis the 
persons in whose custody he had been 
placed by the attorney general for 
confinement and medical care. 

U.S.—Taylor v. Steele, C.A.Mo., 191 P. 

2d 852. 

(2) Complaint and attached exhib¬ 
its disclosed that proposed action 
for money damages by inmate of 
prison serving sentence for murder 
against sentencing j'udge and attor¬ 
ney employed to represent plaintiff in 
connection with motion for new trial 
was wholly without merit and was 
frivolous and malicious. 
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U.S —Richardson v. Hatch, D.C.Mich., 
134 P.Supp. 110. 

(3) Permission to file, without pre¬ 
payment of costs, a petition for writ 
of mandamus to compel resident 
physician at reformatory to give sur¬ 
gical treatment to an inmate who was 
in need of an operation was properly 
denied, since problems with respect 
to operation required exercise of dis¬ 
cretion of resident physician. 

D.C.—Prince v. Klune, 148 P.2d 18, 
80 U.S.APP.D.C. 31. 

(4) In proceeding on application of 
prisoner for leave to proceed in forma 
pauperis in action against former 
city police chief, a magazine publish¬ 
er, and others, under civil rights stat¬ 
utes, and alleging that defendants 
had conspired to violate plaintiff's 
civil rights by publishing, almost 
four years after his conviction, his 
picture and allegedly false state¬ 
ment as to his admission of the crime 
of which he was convicted, and that 
his right to impartial review of con¬ 
viction was thereby prejudiced, alle¬ 
gations of complaint showed that 
proposed action was without merit, 
frivolous, and malicious, and appli¬ 
cation would be denied. 

U.S.—Mattheis v. Hoyt, D.C.Mich, 
136 P.Supp. 119. 

(5) Other proceedings. 

U.S.—Peretz v. Humphrey, D.C.Pa., 
86 P.Supp. 706. 

95. U.S.—Caviness v. Somers, C.A. 
K.C., 235 F.2d 455. 

Mattheis v. Hoyt, D.C.Mich., 186 
P.Supp. 119—Richardson v. Hatch, 
D.C.Mich., 134 P.Supp. 110. 

96. U.S.—^Mattheis v. Hoyt, D.C. 
Mich., 136 P.Supp. 119—Richardson 
V. Hatch, D.C.Mich., 134 P.Supp. 
110 . 

97. U.S.—Gilmore v. U. S., C.C.A. 
Ark., 131 P.2d 873. 

Mattheis v. Hoyt, D C.Mich., 136' 
P.Supp. 119—Richardson v. Hatch, 
D.C Mich., 134 P.Supp. 110. 

98. U.S.—^IMeek v. City of Sacramen¬ 
to, D.aCal., 132 PSupp. 546. 

Order in effect mandatory injunction 
Where federal district court had no> 
jurisdiction of motion for an order 
which in effect would constitute a 
mandatory injunction directing war¬ 
den of federal penitentiary to waive- 
jurisdiction of prisoner, so as to per¬ 
mit his prosecution under an indict¬ 
ment pending against him in state 
court, leave to prosecute the action in 
forma pauperis would be denied. 
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leave to proceed in forma pauperis, the factual 
allegations of plaintiff’s proposed complaint are as¬ 
sumed to be true.^^ 

The applicant must show that he genuinely is 
impoverished and unable to pay costs in advance 
■or as they accrue, and is unable to furnish security 
for costs; mere inconvenience is not enough.^ 
“Good or bad faith of plaintiff is an important ele¬ 
ment to be considered by the court in reaching its 
determination; in the absence of good faith, leave 
to proceed as a pauper should be denied.^ 

The statutory right to proceed in forma pauperis 
does not include the right to obtain copies of court 
orders without payment therefor,^ or copies of court 
records.'^ 

Operation and effect of order. Only those ex¬ 
penses technically called ‘'fees or costs,” that is, 
the ordinary fees and charges of officers of the 
court, are absolved by a pauper’s order.^ Accord¬ 
ingly, the charges of the court reporter for taking 
and transcribing the evidence are not included,^ 
since the court reporter is not an officer of the 


court.*^ 

Where a court enters an order allowing the prose¬ 
cution of a suit in forma pauperis, its subsequent 
order, sua sponte, requiring complainant’s counsel 
to execute security for costs is improvidently issued, 
and will be set aside; the bond will be canceled 
and any fees paid by the surety will be ordered re¬ 
funded. ^ 

Appeals in forma pauperis in the federal courts 
are considered in sections of Federal Courts relating 
to particular federal courts exercising appellate 
jurisdiction, such as the circuit courts of appeals, 
see Federal Courts § 293. 

§ 1282. Particular Items 

Particular Items are made taxable as costs by statute, 
rule, or order of court, by established usage, or stipulation 
of the parties. In an appropriate case, expenses entailed 
by the litigation, but not included in the ordinary taxable 
costs, may be allowed as costs. 

The particular items which may be taxed as costs 
in the federal courts are those which are made tax¬ 
able by statute,^ and those items which are made 


U.S.—Peretz v. Humphrey, D.C.Pa., 
86 F.Supp. 706. 

•99. U.S.—Nichols v. McGee, D.C.Cal., 
169 F.Supp. 721. 

1. U.S.—Spears v. Continental Bus 
System, Inc., Dallas, Tex., D.C.La., 
Its F.Supp. 806. 

Applicant’s allegations held not over¬ 
come 

U.S.—Jacobs V. North La. & G. R. 
Co., D.C.La., 69 F.Supp. 5. 

2. U.S.—Spears v. Continental Bus 
System, Inc., Dallas, Tex., D.C.La., 
148 F.Supp. 806. 

Reputation; veracity 

In judging good or bad faith, the 
reputation and moral character of 
plaintiff, including his veracity or 
lack of it, should be among the cru¬ 
cial criteria to be applied. 

U.S.—Spears v. Continental Bus Sys¬ 
tem, Inc., Dallas, Tex., supra. 
Evidence held to establish that 
plaintiff did not act in good faith, 
and that his affidavit of poverty was 
unacceptable and insufficient. 

U.S.—Spears v. Continental Bus Sys¬ 
tem, Inc., Dallas, Tex., supra. 

3. U.S.—Hullom V. Kent, C.A., 262 F. 
2d 862. 

Litigation in another jurisdiction 
The in forma pauperis statute does 
not authorize a district court to re- 
•quire its clerk to furnish an indigent 
litigant copies of records of court 
for his personal use in proposed Or 
prospective litigation in another ju¬ 
risdiction. 

TU.S.—^Ex parte Allen, D.C.Ky., 78 F. 
Supp. 786. 


4. U.S.—Nunn v. Humphrey, D.C. 
Pa., 80 F.Supp. 856. 

5. U.S —Cheek v. Thompson, D.C.La., 
33 F.Supp. 497. 

“Pees or costs” defined 
Word “fees,” as used in the statute, 
does not relate to disbursements; and 
the word “costs’* means taxable costs. 
U.S.—Columb V. Webster Mfg. Co., 
C.C.Mass., 76 F. 198. 

6- “The charges of a court report¬ 
er are not in their inception ‘fees or 
costs,' within the meaning of 28 U.S. 
C.A. § 832, but rest upon contractual 
arrangements.” 

U.S.—Estabrook v. King, C.C.A.Mo., 
119 F.2d 607, 610. 

Notes taken at defendant’s expense 
Where plaintiff suing in forma 
pauperis did not desire to have case 
stenographically reported, and de¬ 
fendant directed court reporter to 
take notes at defendant's expense, 
and plaintiff applied for rehearing 
and new trial after plaintiff’s claim 
was rejected, plaintiff would be re¬ 
quired to pay costs of taking the ev¬ 
idence stenographically, and cost of 
transcription of notes into typed rec¬ 
ord. 

U.S.—Cheek v. Thompson, D.C.La., 33 
F.Supp. 497. 

Power of court 

(1) Court had no power, under for¬ 
mer 28 U.S.C.A. § 832, to authorize 
payment by the government of the 
cost of a transcript of the testimony 
in a proceeding prosecuted in forma 
pauperis. 

U.S —Estabrook v. King, C.C.A.Mo., 
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119 F.2d 607—U. S. v. Otis, C.C.A., 
18 F.2d 689. 

(2) This rule was not changed by 
former Rule 80 of the Federal Rules 
of Civil Procedure, Rule 80, 28 U.S. 
C.A., authorizing the designation of 
an official court stenographer. 

U.S.—Estabrook v. King, supra. 

7. U.S.—Cheek v. Thompson, D.C. 
La., 33 F.Supp. 497. 

8. U.S.—Hunter v. Madison Ave. 
Corp., C.A.Tenn., 174 F 2d 164, cer¬ 
tiorari dismissed 70 S.Ct. 45, 338 
U.S. 836, 94 L.Ed, 510. 

9. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 P.2d 897, 57 A.L.R.2d 
1234—McWilliams Dredging Co. v. 
Department of Highways of Louisi¬ 
ana, C.A.La., 187 F.2d 61—Guardian 
Trust Co. V. Kansas City Southern 
By. Co., C.CA.MO., 28 P.2d 233, 
affirmed Kansas City Southern By. 
Co. V. Guardian Trust Co., 50 S.Ct. 
194. 281 U.S. 1, 74 L.Ed. 659—Par¬ 
ker son V. Bor St, La., 256 P. 827, 168 

C. C.A. 173. 

Kenny v. U. S., D.C.NJ., 118 F. 
Supp. 907—Nash v. Baun, D.C.Pa., 
67 F.Supp. 212. 

Items of costs generally see Costs §§ 
184-261. 

Express language of statute 

(1) Items to be taxed must, in 
each case, be within the express lan¬ 
guage of the statute relating to tax^ 
able costs- 

U.S.—^Braun v. Hassenstein Steel Co., 

D. C.S.D., 23 F.RD. 163. 

(2) Strict construction, of statutes 
see supra § 1273. 
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taxable by rule of court,order of court in a 
specific case,^i the practice of the particular 
court,established usage, the equivalent of a rule,i^ 
or by stipulation of the parties.Legitimate and 
proper disbursements made necessary by the rules 
of practice may be taxed as costs.i^ It has been 
said to be reasonably clear that under the Federal 
Rules of Civil Procedure, 28 U.S.C.A., the recover¬ 
able costs are limited to the ordinary taxable costs.i^ 

Rule 54 (d) of the Federal Rules of Civil Proce¬ 
dure, 28 U.S.C.A., places within the discretion of the 
court what items shall properly be taxable as costs 
except where a statute or rule provides that desig¬ 
nated items are allowable as costs.So, even when 


the costs generally are allowed to the prevailing 
party, it is discretionary with the court whether 
particular items, when objected to, should be al¬ 
lowed and the federal statute, 28 U.S.C.A. § 1920^ 
pertaining to the taxation of costs, has been held 
clearly to grant to the court discretion in determin¬ 
ing which items shall be taxed as costs.^^ 

A federal court acting as a court of equity has 
discretionary power to allow in an appropriate case, 
and in accordance with sound equitable principles, 
costs or expenses entailed by the litigation, but not 
included in the ordinary, conventional, or statutory 
taxable costs and its power in this respect has 
not been affected by the Federal Rules of Civil Pro- 


Allowance limited to actual distjurse- 
meuts 

XT.S—^Vernon Lumber Corp. v. Har- 
cen Const. Co., D.C.N.T., 61 F.Supp. 
939. 

Absence of local rules or practices 
Taxation of particular items as 
costs in district court having no local 
rules, practices, or customs govern¬ 
ing the matter must be determined 
according to applicable federal stat¬ 
utes and general principles as con¬ 
ceived by court. 

U-S.—Department of Highways v. 
McWilliams Dredging Co., D.C.La., 
10 F.R.D. 107, affirmed, C.A., 187 
F.2d 61. 

10. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R.2d 
1234—McWilliams Dredging Co. v. 
Department of Highways of Louis¬ 
iana, C.A.La., 187 F.2d 61—Wil¬ 
liams V. Sawyer Bros., C.C.A.N.T., 
51 F.2d 1004—Guardian Trust Co. 
V. Kansas City Southern Ry. Co., 
C.C.A.MO., 28 F.2d 233, affirmed 
Kansas City Southern Ry. Co. v. 
Guardian Trust Co., 50 S.Ct. 194, 
281 U.S. 1, 74 L.Ed. 659—^Parkerson 
V. Borst, La., 256 F. 827, 168 C.C.A. 
172. 

ISTash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 

11. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 P.2d 897, 57 A.L.R.2d 
1234—^McWilliams Dredging Co. v. 
Department of Highways of Louis¬ 
iana, C.A.La., 187 P.2d 61—Parker- 
son V. Borst, La., 256 F. 827, 168 C. 
C.A. 173. 

Hash V. Baun, D.C.Pa., 67 F.Supp. 
212 . 

12. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R.2d 
1234—■McWilliams Dredging Co. v. 
Department of Highways of Louis¬ 
iana, C.A.La., 187 F.2d 61. 

13. U.S.—Newton V. Consolidated 
Gas Co. of New York, N.Y., 44 S. 
Ct. 481, 265 U.S. 78, 68 L.Ed. 909 


—In re Peterson, N.Y., 40 S.Ct. 543, 
253 U.S. 300, 64 L.Ed. 919. 

Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., C.A. 
Cal., 232 F.2d 897, 67 A.L.R.2d 1234 
—Guardian Trust Co. v. Kansas 
City Southern Ry. Co., C.C.A Mo., 
28 F.2d 233, affirmed Kansas City 
Southern Ry. Co. v. Guardian Trust 
Co., affirmed 50 S.Ct. 194, 281 U.S. 
1, 74 L-Bd. 659—^Parkerson v. Borst, 
La., 256 F. 827, 168 C.C.A. 173. 

Nash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 

‘Tt has been well established . . . 
that continued usage and practice 
must govern the determination of 
what items are or are not taxable as 
costs, in the absence of any rule or 
order of the Court or in the absence 
of any controlling decisions.” 

D.C.— W ebster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 168 F.Supp. 
660, 661. 

14. U.S.—Liebert v. Netherlands 
American Steam Nav. Co., D.C.N.Y., 
2 F,R.D. 316. 

15- U.S.—Jones v. Edward B. Smith 
Co., C.C.Pa., 183 P. 990—Edison v. 
American Mutoscope Co., C.C.N.Y., 
117 F. 192. 

16, U.S.—Cohen v. Beneficial Indus. 
Loan Corp., D.C.N.J., 7 F.R.D. 352, 
reversed on other grounds, C.A., 
Beneficial Indus. Loan Corp. v. 
Smith, 170 F.2d 44, affirmed 69 S. 
Ct. 1221, 337 U.S. 541, 93 L.Ed. 1528. 

17. U.S.—Harris v. Twentieth Cen¬ 
tury-Fox Film Corporation, C.C.A. 
N.Y., 139 F.2d 571. 

Amerman v, Butte Copper & Zinc 
Co., D.C.Mont„ 5 F.R.D. 30. 
Discretion of court and allowance to 
prevailing party generally see su¬ 
pra § 1274. 

Necessary and reasonable items 
"It is ... a definitely settled 
rule of law that the courts exercise a 
discretion in the taxation of costs and 
disbursements in determining what 
are necessary and reasonable items.” 
U.S.—^Nash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 


IS. U.S.—Hansen v. Bradley, D.C. 
Md., 114 F.Supp. 382. 

19. U.S.—U. S. V. Chicago, St. P, M. 
& O. Ry. Co., D.C.Mmn, 133 P. 
Supp. 76. 

20. U.S.—Schauffler v. United Ass'n 
of Journeymen & Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, C.APa., 246 F.2d 867— 
Sprague v. Ticonic Nat. Bank, C C. 
A.Me., 110 P.2d 174—Mercantile- 
Commerce Bank & Trust Co. v. 
Southeast Arkansas Levee Dist., CX 

C. A.Ark., 106 F.2d 966—Franz v. 
Buder, C.C.AMo., 88 F.2d 605— 
Guardian Trust Co. v. Kansas City 
Southern Ry. Co., C.C.A.Mo., 28 F. 
2d 233, affirmed Kansas City South¬ 
ern Ry. Co. v. Guardian Trust Co., 
50 S.Ct. 194, 281 U.S. 1, 74 L.B(L 
659. 

Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234— 
Standard Oil Co. of California v. 
Tide Water Associated Oil Co., D.C, 
Del., 55 F.Supp. 274, affirmed, C.G, 
A., 154 F.2d 679—Smith v. James 
Mfg. Co., D.C.N.Y., 21 F.Supp. 636 
—Gazan v. Vadsco Sales Corpora¬ 
tion, D.C.N.Y., 6 F.Supp. 568. 

Gotz V. Universal Products Co., 

D. C.Del., 3 F.R.D. 153—Abel v, 
Loughman, D.C.N.Y., 1 F.R.D. 734. 

Disbursements as items of costs gen¬ 
erally see Costs § 214. 

Source of power 

Practice of granting reimburse¬ 
ment for the costs of litigation other 
than the conventional taxable costs 
has its authority in the power of the 
court to do equity between the par¬ 
ties. 

U.S.—Sprague v. Ticonic Nat. Bank, 
Me., 59 S.Ct. 777, 307 U.S. 161, 83 
L.Ed. 1184. 

Reconstruction Finance Corpora¬ 
tion V. J. G. Menihan Corporation, 
D.C.N.Y., 42 F.Supp. 244. 

Statute as to attorney’s conduct 
Statute, 28 U.S.C.A. § 1927, author¬ 
izing taxing to attorney of such ex¬ 
cess of costs as arise from his unrea¬ 
sonable conduct, does not create any 
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cedure, 28 U.S.C.A .21 Such an allowance, however, 
is appropriate only in an exceptional case and for 
dominating reasons of justice .22 Usually, the al¬ 
lowance is made where there is a fund which has 
been recovered through the successful party’s efforts 
in which others similarly situated share or in a case 
amounting to a variant of such a recovery, as where 
the rights of others similarly situated ha-we been 
established as a result of stare decisis the 

presence of a fund or its equivalent is not essential 
to the awarding of extraordinary costs where other 
equitable considerations require it.^ Accordingly, 
such costs may be awarded where a suit charging 
fraud and misconduct is vexatious and oppressive 
and without any basis. 


Where the allowance is appropriate, the expense 
entailed in obtaining it may also be allowed in the 
discretion of the court the amount allowed 
should be fair and reasonable.^^ 

A judgment imposing on plaintiffs the obligation 
to pay “costs,” but containing no reference to extra¬ 
ordinary expenditures does not authorize the taxa¬ 
tion of such expenditures as costs.^^ 

In addition to the items discussed infra §§ 1283— 
1290, items which have been allowed as costs include 
postagethe premium of a bond for costs^O on 
an injunction bond,^! or on surety bonds required by 
the court f^es for probate court copies in- 

vestigation34 and litigation^^ expenses; the cost 


penalty in favor of prevailing party, 
and does not sanction taxing of any 
additions over regular costs. 

U.S.—In re Realty Associates Securi¬ 
ties Corporation, D.C.N'.T., 63 F. 
Supp. 1013. 

21. Consolidation of law and. eg.uity 
by these Rules, being merely proce¬ 
dural, has not affected the inherent 
power of a court sitting as an equity 
court to allow additional costs. 

U.S.—Abel V. Loughman, D.C.N.T., 1 

F.R.D. 734, 

22. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 59 S.Ct. 777, 307 U.S. 
161, 83 L.Ed. 1184. 

Sprague v. Ticonic Nat. Bank, C. 
C.A.Me., 110 F.2d 174—Mercantile- 
Commerce Bank & Trust Co. v. 
Southeast Arkansas Levee Dist., 
C.C.A.Ark., 106 F.2d 966. 

Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234—Re¬ 
construction Finance Corporation v, 
J. G. Menihan Corporation, D.C.N. 
T., 42 F.Supp. 244—^Knaust Bros. 
V. Goldschlag, D.C.N.T., 34 F.Supp. 
87. 

Nature of exceptional circumstances 

Exceptional circumstances justify¬ 
ing allowance of costs not authorized 
by statute are such as exist in case 
of fraud, oppression, or bad faith, 
cases of fiduciary relationship, or 
those in which prevailing party has 
helped to create fund on which costs 
are charged. 

U.S.—Swan Carburetor Co. v. Chrys¬ 
ler Corp., C.C,A.Mich., 149 F.2d 
476. 

Exceptional circumstances held not 
shown 

(1) Generally. 

U.S.—Swan Carburetor Co. v. Chrys¬ 
ler Corp., supra. 

In re Realty Associates Securi¬ 
ties Corporation, D.C.N.Y., 53 P. 
Supp. 1013. 

(2) Where action to quiet title was 
brought in good faith on claim believ¬ 
ed to be well founded, and not for 
purpose of harassment and question 
of ownership was a close one. 


U.S.—Banks v. Chicago Mill & Lum¬ 
ber Co., D.C.Ark., 106 F.Supp. 234. 

23. U.S.—Swan Carburetor Co. v. 
Chrysler Corp, C.C.A Mich., 149 F. 
2d 476—Sprague v. Ticonic Nat 
Bank, C.C.A.Me., 110 F.2d 174. 

Reconstruction Finance Corpora¬ 
tion V. J. G. Menihan Corporation, 
D.C.N.Y., 42 F.Supp. 244. 

24. U.S.—Reconstruction Finance 
Corporation v. J. G. Menihan Cor¬ 
poration, supra. 

25. U.S.—Gazan v. Vadsco Sales Cor¬ 
poration, D.C.N.Y., 6 F.Supp. 568. 

Allowance denied 

W’here claim of “legar' fraud 
against defendants was without foun¬ 
dation, but defendants suffered no 
personal loss, and form of action 
brought by plaintiffs was only one 
in which could be determined the 
character of issues raised, plaintiffs 
would be required to pay the statu¬ 
tory costs, but would not be further 
penalized by requirement that they 
pay additional costs to cover expens¬ 
es incurred by defendants in defend¬ 
ing the action. 

U.S.—Abel V, Loughman, D.C.N.Y., 1 
F.R.D. 734. 

26. U.S.—Sprague v. Ticonic Nat. 
Bank, C.C.A.Me., 110 P.2d 174. 

27. U.S.—Sprague v. Ticonic Nat. 
Bank, D.C.Me., 28 F.Supp. 229, mod¬ 
ified on other grounds, C.C.A., 110 
F.2d 174. 

28. U.S.—Kenny v. U. S., D.C.N.J., 
118 F.Supp. 907. 

29. U.S.—^Hancock v. Albee, D.C. 
Conn., 11 F.R.D. 139. 

Summons sent by registered mail 
Where witness was nonresident of 
state in which action was brought, 
and summons was sent to him by reg¬ 
istered mail, the registered mail ex¬ 
pense was allowable as item of tax¬ 
able court costs. 

U.S.—Hansen v. Bradley. D.C.Md., 114 
F.Supp. 382. 

30. U.S.—^Dysart v. Remington 

Rand, Inc., D.C.Conn., 15 F.R.D. 60, 
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certiorari denied 75 S.Ct. 85, 348 
U.S. 861, 99 L.Ed. 679. 

Cost bond required for removal of 
case to federal court 

U.S.—Department of Highways v, 
McWilliams Dredging Co., D.C.La., 
10 F.R.D. 107, affirmed, C.A., 187 
F.2d 61. 

31. U.S.—Weiss v. Smith, D.C.Conn., 
103 FSupp. 736. 

Taxation under local rule of court 

U.S.—Weiss V. Smith, supra. 

32. Discretion of court 
Allowance of costs for premiums 

paid on surety bonds rests in sound' 

discretion of the court. 

U.S.—Standard Brands v. National 
Grain Yeast Corporation, D.C.N.J., 
36 F.Supp. 60. 

I Taxation of premiums as costs ln« 
general see Costs § 214 b. 

33. U.S.—^Dysart v. Remington 

Rand, Inc., D.C.Conn., 15 F.R.D. 60, 
certiorari denied 75 S.Ct. 85, 348 U. 
S. 861, 99 L.Ed. 679. 

34. U.S.—Schauffler v. United Ass'n 
of Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867. 

Salaries of investigators 

U.S.—Schauffler v. United Ass'n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C,A., 246 F.2d 867. 

35. U.S.—Schauffler v. United Ass'n 
of Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867. 

Salaries of attorneys 

U.S.—Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420,. 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867. 
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of photographs 6 and the amount paid for, or ex¬ 
penses incurred in securing, maps, charts, and draw¬ 
ings,notarial certificates,a certified file wrapper 
of a patent,copies of documents generally,^® or 
photostatic copies of documents, exhibits, ^2 
records,or correspondence.'^^ 

Other items which have been allowed as costs 
include the fees of plaintiff’s guardian ad litem 
the cost of preparing models the expense of 
“Copies of reports of medical consultations and ex¬ 
aminations the costs of an examination by a 
specialist, appointed by the court, without the con¬ 


sent of the parties, in a field in which a disputed 
question of fact is raised and the expense of 
reproduction of a compilation of the operative plead¬ 
ings, which the court requested as necessary because 
of the complicated and confused state of the plead- 
ings.^^ 

Items which have been disallowed as costs include 
a post office registration fee;50 the costs incurred 
by a party in preparing for trial^i or in using ex¬ 
perts at the trial as consultants on technical matters 
or on complicated construction problems ^x- 


Xitiffation expenses tuider state stat¬ 
ute 

TJ.S.—^Austrian v. Williams, D.C.N.Y., 
120 F.Supp. 900, affirmed in part 
and reversed in part on other 
grounds, C.A., 216 F,2d 278, certio¬ 
rari denied Fogarty v. Austrian, 75 
S.Ct. 441, 348 U.S. 953, 99 L.Ed. 744, 
and Pasternak v. Austrian, 75 S.Ct. 
441, 348 U.S. 953, 99 L Ed. 745. 

;36- Photographs held helpful in de¬ 
ciding issues 

Xrs.—^Andresen v. Clear Ridge Avia¬ 
tion, U.C.Keb., 9 F.R.D. 50. 
^Photographs of intersection at which 
collision occurred 

U,s.—Hansen v. Bradley, D.C.Md., 114 

F.Supp. 382. 

:37. U.S.—^Hope Basket Co. v. Prod¬ 
uct Advancement Corp., D.C.Mich., 
104 F.Supp. 444. 

Kenyon v. Automatic Instrument 
Co., D.C.Mich., 10 P.R.D. 248. 
.Architectural drawing of intersection 
U.S.—Hansen v. Bradley, D.C.Md., 114 
F.Supp. 382. 

Presumption of reasonable necessity 

Fact that plaintiff in action for 
-damages growing out of highway col¬ 
lision paid initial cost of preparing a 
map raised prima facie showing that 
map was reasonably necessary for 
use in case, and price paid would be 
taxed as costs against losing defend¬ 
ant, where he offered nothing to re¬ 
but presumption. 

U.S.—-Hancock v. Albee, D.C.Conn., 11 
F.R.D. 139. 

Pailure to introduce iu evidence 

Fact that some of the charts or 
drawings were not introduced in evi¬ 
dence does not necessarily prohibit 
the taxation of the cost of reproduc¬ 
ing them, where they were made for 
use in the case and were reasonably 
necessary to facilitate complete un- 
'derstanding of the issues. 

U.S.—Kenyon v. Automatic Instru¬ 
ment Co.. D.C.Mich., 10 F.R.D. 248. 
Action to <iuiet title 

Where maps and charts did more 
than illustrate witness" testimony 
and were themselves of vital import¬ 
ance in correct determination of is¬ 
sues, the costs thereof were anal¬ 


ogous to statutory costs and were 
allowable m auiet title action. 

U.S.—-Banks v. Chicago Mill & Lum¬ 
ber Co., DC.Ark, 106 F.Supp. 234. 

38. U.S.—Hancock v. Albee, D.C. 
Conn., 11 F.RD. 139. 

39. U.S.—^Kenyon v. Automatic In¬ 
strument Co, D.C.Mich., 10 F.R.D. 
248. 

40. U.S—Burnham Chemical Co. v. 
Borax Consol., D.C.CaL, 7 F.R.D. 
341. 

Certified copy of mortgage 
U.S—Anderson v. General Motors 
Corp,, D.C.Wash., 161 F.Supp. 668. 
Income tax returns 
U.S.—Reeves v. Pennsylvania H. Co., 
D.C.Del, 80 F.Supp. 107. 

Patents 

jj^S .—Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.RD. 248. 
Exclusion as irrelevant 

Under 28 U.S.C.A. § 1920(4), a 

plaintiff was entitled to allowance of 
amount paid by him for copies of 
three United States Government doc¬ 
uments offered in evidence by him, 
although they were excluded by tri¬ 
al court as irrelevant, as they were 
necessarily obtained for use in case, 
even though not used at trial, 

U.S.—Ryan v. Arabian Am. Oil Co., 
D.C.N'.Y., 18 F.R.D. 206. 

Action to q.ui©t title 

Costs of obtaining certified copies 
of documents and other data, neces¬ 
sarily obtained for use in the case, 
were allowable as statutory costs in 
action to quiet title. 

U.S.—Banks v. Chicago Mill & Lum¬ 
ber Co, D.C.Ark., 106 F Supp. 234. 

41. U.S.—Burnham Chemical Co. v. 
Borax Consol., D.C.CaL, 7 F.R.D. 
341. 

Photostat of patent application 
U.S.—Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 
Photostat of defendant's report in 
highway collision 

U.S—Hancock v. Albee, D.C.Conn., 11 
F.R.D. 139. 

42. U.S.—Burnham Chemical Co. v. 
Borax Consol., D.C.Cal., 7 F.R.D. 
341. 


43. U.S.—Ryan v. Arabian Am. Oil 
Co., D.C.lsr.Y., 18 F.R.D. 206. 

44. U.S.—^General Cas. Co. of Ameri¬ 
ca. V. Stanchfield, D.C.Mont., 23 F. 
R.D. 58. 

45. U S.—Gandall v. Fidelity & Cas. 
Co. of Mew York, D.C.Wis., 158 F. 
Supp. 879. 

46. XJ.S.—^Donato v. Parker Pen Co., 
D.C.N.Y., 7 P.R.D. 148. 

In patent infringement suits see Pat¬ 
ents § 338 c. 

Allowance only in exceptional cir¬ 
cumstances 

Cost of models is not, in absence 
of exceptional circumstances, taxable 
as costs. 

U.S.—Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

47. U.S.—Currie v. Moore-McCor- 
mack Lines, Inc., D.C.Mass., 23 P. 
R.D. 660. 

48. U.S.—^Dinsel v. Pennsylvania R. 
Co., D.C.Pa., 144 F.Supp. 880. 

49. U.S.—Perlman v. Peldmann, D.C. 
Conn., 116 F.Supp. 102. 

50. U.S.—Department of Highways 
V. McWilliams Dredging Co., D.C. 
La., 10 F.R.D. 107, affirmed. C.A., 
187 F.2d 61. 

51. U.S.—Hope Basket Co. v. Prod¬ 
uct Advancement Corp., D.C.Mich , 
104 F Supp. 444—Standard Brands 
V. National Gram Yeast Corpora¬ 
tion, D.C.N.J., 36 F.Supp. 60. 

Braun v. Hassenstein Steel Co., 
D.G.S.D., 23 F.R.D. 163. 

Preliminary field investigations 
U.S —Hope Basket Co. v. Product 
Advancement Corp., D.C.Mich, 104 
F.Supp. 444. 

Expensive illustrations and exhibits 
Matters involving the preparation 
of expensive illustrations and exhib¬ 
its should be determined in pre-trial 
conference, and a party on his own 
initiative should not be allowed to 
impose the burden of such costs on 
the unsuccessful party. 

U.S.—Gotz V, Universal Products Co., 
D.C.Del., 3 P.R.D. 153. 

52. U.S.—Braun v. Hassenstein Steel 
Co., D.C.SJ:)., 23 P.R.D. 163. 
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penses incurred in making proof after a request for 
an admission of facts the cost of making copies 
of documents which are not identified the cost 
of obtaining documents which are incompetent as 
evidence and which are obtained only for con¬ 
venience in the preparation for trial fees for 
exemplification and copies used in lieu of originals 
by stipulation of counsel the cost of photo¬ 
graphs,^'^ photostats, maps, or copies of papers 
and records the copying of which is only to serve 
counsel in preparation and trial, ’59 the expense of 
securing a sound film;5i and expenses for the board 
of a jury while trying the casc.52 

Costs and expenses unnecessarily incurred by the 
prevailing party will not be taxed against the un¬ 
successful party.5^ 


Interrogatories. Where plaintiff has served a 
set of interrogatories which are too elaborate, and 
defendant has filed objections and exceptions which 
are too general, neither side will be allowed costs 
against the other.54 ^ party desiring copies of docu¬ 
ments produced in connection with interrogatories 
has been required to make them at his own ex- 
pense.55 

Issuance of subpoena. Penalty costs will not be 
imposed on the party on whose application a court 
issued subpoenas duces tecum, quashed as improvi- 
dently and prematurely issued, where the fault was 
in part that of the court in granting the order 
for the issuance of the subpoenas. 55 

Marshal's fees; service of subpoena. Marshal's 
fees may be taxed as costs.5'^ Where no judgment 


53. Pacts deemed admitted 
Where defendant neither specifical¬ 
ly denied nor set forth any reasons 
why it could not truthfully admit or 
deny facts concerning- which admis¬ 
sions were requested so that such 
facts were deemed admitted, but 
plaintiff proceeded with investigation 
and proved facts, plaintiff could not 
tax defendant with cost of such in¬ 
vestigation. 

XJ.S.—^West Ky. Coal Co. v. Walling, 
C.C.A.Tenn., 153 P,2d 582. 

Bequest for conclusions of law 

Where a request for an admission 
of facts filed by plaintiff under Fed¬ 
eral Rules was not for facts, but for 
a conclusion of law, and if the ad¬ 
mission had been an admission of 
facts it would have been facts which 
plaintiff was not bound to produce to 
make its prima facie case, costs tax¬ 
ed for alleged expenses incurred in 
making the proof were not properly 
taxed. 

XJ.S.— Fidelity Trust Co. v. Village of 
Stickney, C.C.A.I1L, 129 F.2d 506. 
Expense of making proof after re¬ 
quest for admission generally see 
supra § 774. 

54. XJ.S.—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

Bailure to show use made 

It was incumbent on prevailing de¬ 
fendants to substantiate their claim 
of taxability of costs of making 
copies of unidentified documents by 
showing at least what the documents 
were and what use was made of them, 
and, in absence of such showing, such 
costs should not have been taxed, be¬ 
cause it was impossible to determine 
whether such copies had been neces¬ 
sarily obtained. 

XJ.S.—Perlman v. Feldmann, supra. 

55. U.S.—Hancock v. Albee, D.C. 
Conn., 11 F.R.D. 139. 

56. XJ.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 


CA.Cal., 232 P.2d 8D7, 57 A.L.R.2d 
1234. 

57. U.S.—Allen v. County School Bd. 
of Prince Edward County, Va., C.A. 
Va., 266 P.2d 507. 

Allen V. County School Bd. of 
Prince Edward County, Va., D.C. 
Va., 164 F.Supp. 786. 

Photographic exhibits 
IJ S.—Department of Highways v. 
McWilliams Dredging Co., D.C.La, 
10 F.R.D. 107, affirmed, C.A., 187 
F.2d 61. 

Photographs held not reasonably nec¬ 
essary 

XJ.S.—Hope Basket Co. v. Product Ad¬ 
vancement Corp., D.C.Mich., 104 F. 
Supp. 444. 

Photographs not used at trial 

(1) Generally. 

XJ.S.—Braun v. Hassenstein Steel Co., 
D.C.S.D., 23 P.R.D. 163. 

(2) Where photographs are not ac¬ 
tually put in evidence by consent, or 
by evidence which demonstrates ad¬ 
missibility, prevailing party should 
not be reimbursed for the cost of ob¬ 
taining them. 

XJ.S.—^Hansen v, Bradley, D.C.Md., 114 
F.Supp. 382. 

Bill submitted to jury as item of 
damage 

Where bill for photograph was 
submitted to jury as an item of dam¬ 
age, and, as far as could be ascer¬ 
tained, bill was reflected in verdict 
for plaintiff, bill would not be allow¬ 
ed as an item of cost. 

XJ.S.—Hancock v. Albee, D.C.Conn., 11 
F.RD. 139. 

58. U.S.—^Dysart v. Remington Rand, 
Inc., DC.Conn, 15 F.RD. 60, cer¬ 
tiorari denied 75 S.Ct. 85, 348 U.S. 
861, 99 L.Ed. 679. 

Photostats of reports in highway col¬ 
lision 

U.S.—Hancock v. Albee, D.C.Conn., 11 
F.R.D. 139. 
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59. U.S.—^North Butte Min. Co. v. 
Anaconda Copper Min. Co., D C. 
Mont, 6 F.R.D. 267. 

Introduction in evidence without ob¬ 
jection 

Where maps presented at the hear¬ 
ing by defendant were neither requir¬ 
ed nor necessary to be used in deter¬ 
mining ultimate issue, expense of 
preparing maps could not be taxed 
against plaintiiK on judgment being 
entered in favor of defendant, even 
though they were introduced in evi¬ 
dence without objection. 

U.S.—North Butte Min. Co. v. Ana¬ 
conda Copper Min. Co., D.C.Mont., 
6 FR.D. 267. 

60. U.S —^Anderson v. General Mo¬ 
tors Corp., D.C.Wash., 161 F.Supp. 
668 . 

61. Evidence not regarded as essen¬ 
tial 

U S.—^Andresen v. Clear Ridge Avia¬ 
tion, D.C.Neb,, 9 F.R.D. 50. 

62. U.S —Souto V. International 
Freighting Corporation, D.C.N.T., 
19 F.Supp. 856. 

63. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F.2d 
347. 

Unnecessary costs on appeal see in¬ 
fra § 1293. 

liitxgant held not estopped to ob¬ 
ject to taxation of unnecessary costs. 
U.S.—Gillum V. Stewart, C.C.Tex., 112 
F. 30. 

64. U.S.—Stone v. Marine Transport 
Lines, Inc., D.C.Md., 23 F.R.D. 222. 

65. U.S.—Hesch v. Erie R. Co., D.C. 
Ohio, 14 F.R.D. 618. 

66. U.S.—U. S. V. Schine Chain Thea¬ 
tres, D.C.N.T., 4 F.R.D. 108. 

67. U S.—^Brown v. Consolidated^ 

Fisheries Co., D.C.Del., 18 F.R.D. 
433. 
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is entered against one of several defendants, 
marshal’s fees for service on such defendant will not 
he awarded to plaintiff.^^ 

Counsel is charged with knowledge of the local 
'practice under which only fees of the United States 
marshal for the service of subpoenas are to be 
allowed.^^ However, the taxation as costs of a 
United States marshal’s fees and mileage for serv¬ 
ing, or attempting to serve, subpoenas outside the 
•district and more than one hundred miles from the 
place of trial is, under the Federal Rules of Civil 
Procedure, Rule 45 (e) (1), precluded.'^® 

Transfer of venue. Where the venue of cases is 


transferred, the convenience of counsel and ex¬ 
penses incident thereto may not be charged as items 
of cost.*^^ 

§ 1283. - Attorneys’ Fees Generally 

Counsel fees may be allowed as costs In the federal 
courts In an appropriate case, as where authorized by 
statute, stipulation, or equitable considerations. 

The general rule is that attorneys’ fees are not 
considered as part of the costs of litigation,'^2 and 
are not taxed as such except in special instances,*^2 
or exceptional cases,and attorneys are paid by 
their clients whether they win or lose;'^5 ordinarily, 


'68. U.S.—Humphries v. Starns, B.C. 
Alaska, 87 F.Supp. 374. 

69. U.S.—Anderson v. General Mo¬ 
tors Corp., D.C.Wash,, 161 F.Supp. 
668 . 

'70. U.S.—Barnhart v. Jones, D.C.W. 

Va., 9 F.R.D. 423. 

Reason for mle 

Subpoenas served beyond the one 
hundred-mile limit have no effect, 
they are nothing more than a request 
to attend the trial and cannot suc- 
‘Cessfully command the presence of 
the witness. Since they serve no use¬ 
ful purpose in the case, it would be 
inequitable and unjust to permit the 
fees and mileage incurred in the serv- 
dce thereof to be assessed as costs 
against the defeated party. 

U.S.—Barnhart v. Jones, supra. 

“71. U.S.—Brookside Theatre Corp. v. 
Twentieth Century-Fox Film Corp., 
D.C.Mo., 11 F.R.D. 259. 

*72. U.S.—^In re Joslyn, C.A.I11., 224 
F.2d 223. 

Gamble-Skogmo, Inc. v. McNair 
Realty "Co., D.C.Mont., 13 F.R.D. 
502. 

A.llowance of attorney’s fees as costs 
in: 

Actions: 

In general see Costs § 218. 

For infringement of copyright 
or unfair competition see 
Trade-Marks, Trade-Names, 
and Unfair Competition § 218. 
For infringement of patent see 
Patents § 338 c. 

For violation of federal anti¬ 
trust laws see Monopolies § 
104. 

To enforce orders of interstate 
commerce commission see 
Commerce § 148 I, 

Under Fair Labor Standards Act 
see Master and Servant § 160 
(11) b. 

Interpleader see Interpleader § 50. 
Suits for infringement of copy¬ 
right laws see Copyright and 
Literary Property § 161. 
jkttorneys’ fees on appeal see infra § 
1292. 


Attorneys’ fees on taking of deposi¬ 
tion see infra § 1285. 

Denied claim; unsuccessful demand 

(1) Where plaintiff sought to re¬ 
cover on contract and also sought to 
recover damages, and the only claim 
by plaintiff for attorney fees was in 
connection with claim asserted for 
damages, and such claim was denied 
by trial court, award of attorneys’ 
fees to plaintiff was erroneous. 

U.S.—Wilcox Oil Co. v. Empire Oil 

of Texas, C.A.Tex., 195 P.2d 860. 

(2) Where lessor, in action to can¬ 
cel part of lease, was not entitled to 
demand cancellation, and complaint 
was dismissed, lessor could not re¬ 
cover damages and attorney’s fees, 
since they were dependent on his es¬ 
tablishing that he was entitled to 
cancellation. 

U.S.—Smith V. Carter Oil Co., D.C. 
La., 104 F.Supp. 463. 

73. U.S.—^Mutual Life Ins. Co. of 
New Xork v, Ginsburg, C.A.Pa., 228 
F.2d 881, certiorari denied Gins¬ 
burg V. Gregg, 76 S.Ct. 1050, 351 
U.S. 979, 100 L.Ed. 1495, rehearing 
denied 77 S.Ct. 26, 352 U.S. 813, 1 
L,Ed.2d 71, and 78 S.Ct. 114, 356 
U.S. 875, 2 L.Ed.2d 79. 

Allowance on appeal see Infra § 1292. 
XTufounded harassment of defendant 
by plaintiff 

U.S.—Deem v. Aero Mayflower Trans¬ 
it Co., D.aCal., 24 F.R.D. 16. 
Action to determine party entitled to 
hank deposit 

U.S.—Bank of China v. Wells Fargo 
Bank & Union Trust Co., D.C.Cal., 
104 F.Supp. 59, affirmed, C.A., 209 
F.2d 467, 41 A.L.R.2d 172. 

Motion for new trial 

Court would not tax defendant with 
plaintiffs’ counsel fees in connection 
with defendant’s unsuccessful motion 
for new trial, where defendant had 
some ground for believing that it had 
newly discovered evidence, even 
though its charges of false testimo¬ 
ny and willful suppression of evi¬ 
dence were wholly unsupported and 
most of Its claims of inconsistencies 
were without substance. 
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U.S.—Helene Curtis Industries, Inc. 
V. Sales Affiliates, Inc., C.A.N.T., 
233 F.2d 148, certiorari denied 77 
S.Ct. 101, 352 U.S. 879, 1 L.Ed.2d 
80, rehearing denied 77 S.Ct. 260, 
352 U.S. 946, 1 L.Ed.2d 240. 
Pasrment hy losing defendant not re^ 
qnired 

U.S.—G. Ricordi & Co. v. Paramount 
Pictures, D.C.N.Y., 92 F.Supp. 537, 
modified on other grounds, C.A., 189 
F.2d 469, certiorari denied 72 S.Ct. 
77, 342 U.S. 849, 96 L.Ed. 641. 
Refusal held not error 

Where partnership brought action 
against food processor for breach of 
contract and processor counterclaim¬ 
ed for unpaid balance due on part¬ 
nership’s trade acceptances and in 
their answer partnership admitted 
correctness of balance due and ow¬ 
ing on trade acceptances, trial court 
was not in error in refusing attor¬ 
ney’s fees, under the circumstances. 
U.S—Hunt Foods, Inc. v. Phillips, 
C.A.Cal., 248 F.2d 23. 

74. U.S.—^Beacon Federal Sav. and 
Loan Ass’n v. Federal Home Loan 
Bank Bd., D.C.Wis., 165 F.Supp. 
124—Kenny v. U. S., D.C.N.J., 118 
F.Supp. 907. 

Discretion of trial court 

(1) Counsel fees may be allowed as 
costs in exceptional cases at discre¬ 
tion of trial court. 

U.S.—Apple Growers Ass’n v. Pellet- 
ti Fruit Co., D.C.Cal., 153 F.Supp. 
948. 

(2) Discretion as to costs general¬ 
ly see supra § 1274. 

75. U.S—Delzona Corp. v. Sacks, C- 
A.Pa., 265 P.2d 157—In re Joslyn, 

C. A.I11., 224 F.2d 223. 

Dysart v. Remington Rand, Inc., 

D. C.Conn., 15 F.R.D. 60, certiorari 
denied 75 S.Ct. 86, 348 U.S. 861, 99 
L.Ed. 679. 

Adversary litigation 

General rule is that a party to ad¬ 
versary litigation is ordinarily re¬ 
quired to pay his own counsel fees. 
U.S.—Blum V. William Goldman 
Theatres, C.C.A.Pa., 164 F.2d 192 
—Warner v. Florida Bank Trust 



35B C.J.S, 


FEDERAL CIVIL PROCEDURE 


1283 


counsel fees will not be awarded as costs unless re¬ 
quired, or provided for, by statute'^® or, as will ap¬ 
pear, by contract, or unless some principle of equity 
supports such award.'^'^ 

So, a federal court acting as a court of law as a 
general rule has no power to allow counsel fees as 


costs except where it is otherwise provided by stat- 
ute"^^ or rule.'^^ On the other hand, a federal court 
acting as a court of equity has power, without refer¬ 
ence to any specific statutory authority, to award 
counsel fees, in its discretion, in an appropriate 
case,^i and where such award is essential to the 


Co., at West Palm Beach, C C.A. 
Fla., 160 P.2d 766. 

Merrimack Mfg’. Co. v. Bergman, 
D.C.N.T,, 154 F.Supp. 68S. 

Attorney acting for himself 

General rule is that an attorney 
who acts for himself is not entitled 
to counsel fee against his adversary. 
U.S.—Picking V. Pennsylvania R. Co., 
D.C.Pa., 11 F.R.D, 71, appeal dis¬ 
missed, C.A., 201 F.2d 672, cer¬ 
tiorari denied 73 S.Ct. 1144, 345 
U.S. 1000, 97 D.Ed. 1406. rehearing 
denied 74 S.Ct. 18, 346 U.S. 843, 98 
L.Ed. 363. 

76. U.S.—Beacon Federal Sav. and 
Loan Ass'n v. Federal Home Loan 
Bank Bd., C.A.Wis., 266 F.2d 246— 
In re Joslyn, C.A.IH., 224 F.2d 223 
—Rolax V. Atlantic Coast Line R. 
Co., C.A.Va., 186 F.2d 473. 

Atwood V. Kerlin, D.C.N.Y., 169 
F.Supp. 135, affirmed, C.A., 264 F.2d 
4—^Apple Growers Ass’n v. Pelletti 
Fruit Co., D.C.Cal., 153 F.Supp. 948 
—^Ruck V. Spray Cotton Mills, D.C. 
N.C., 120 F.Supp. 944. 

Universal holding 

U.S.—Reynolds v. Wade, D.C.Alaska, 
140 F.Supp. 713, reversed on other 
grounds, C.A., 249 F.2d 73. 
Elementary principle of law 
U.S.—U. S. for Use and Benefit of E. 
J. Bartells Co. v. Hoffman Const. 
Co., D.C.Wash., 163 F.Supp. 296. 
Express statutory authority 
U.S.—Kenny v. U. S., U.C.N.J., 118 
F.Supp. 907. 

Effect of Pederal Eules of Civil Pro¬ 
cedure ! 

(1) “There Is nothing • , 

[in the Federal Rules of Civil Proce¬ 
dure, 28 U.S C.A.] which permits the 
allowance of ‘counsel fees and ex¬ 
penses’ as between party and party; 
in fact, Section 571 of Title 28 U.S.C., 
28 U.S.C.A. § 571 [now § 1923], as 
construed by the courts, prohibits 
such allowances in the absence of ex¬ 
press statutory authority." 

U.S.—Cohen v. Beneficial Indus. Loan 
Corp., D.C.N.J., 7 F.R.D. 352, 366, 
reversed on other grounds, C.A., 
Beneficial Indus. Loan Corp. v. 
Smith, 170 F.2d 44, affirmed 69 S. 
Ct. 1221, 337 U.S. 641, 93 L.Ed. 1528. 

(2) “While the Federal Rules of 
Civil Procedure, 28 U.S.C.A. following 
section 723c, provide for the allow¬ 
ance of attorneys' fees in designated 
instances, the Rules do not purport 
thereby to so cover the entire sub¬ 
ject matter of attorneys’ fees in fed¬ 
eral courts as to Impliedly proscribe 
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their allowances in instances not ex¬ 
pressly mentioned.’’ 

U S.—Kellems v, California CIO 
Council, D.C.Cal., 6 F.R.D. 358, 360. 
Statute held not applicable 
Where defendants’ motion to dis¬ 
miss suit charging a defendant with 
allegedly perpetrating a fraud on 
plaintiff by obtaining letters patent 
on a process invented by plaintiff 
was dismissed for lack of federal 
I jurisdiction, defendants’ application 
for counsel fees would be denied, the 
statute relating to counsel fees in 
actions involving patents not apply¬ 
ing. 

U.S.—Sachs V. Cluett, Peabody & Co., 
D.C.N.T., 91 F.Supp. 37. 

No fees iu state courts 
Where attorney’s fees were not 
granted in either law or equity pro¬ 
ceedings in state courts of Arkansas, 
federal district court, in a diversity 
case, could not grant them to parties. 
U.S,—^American Cas. Co. v. Harrison, 
D.G.Ark., 96 F.Supp. 637. 

77. U.S.—Beacon Federal Sav. & 
Loan Ass'n v. Federal Home Loan 
Bank Bd., C.A.Wis., 266 P.2d 246. 

78. U.S.—Gold Dust Corporation v. 
Hoffenberg, C.C.A.N.Y., 87 F.2d 451. 

Kramer v. Jarvis, D.C.Neb., 86 F. 
Supp. 743. 

Kellems v. California CIO Coun¬ 
cil, D.C.Cal., 6 F.R.D. 358. 

79. U.S.—^Kramer v. Jarvis, D.C. 
Neb., 86 F.Supp. 743. 

Kellems v. California CIO Coun¬ 
cil, D.C.Cal., 6 F.R.D. 358. 

Affidavit for summary Judgment un¬ 
der Buie 56 (g) 

U.S.—Munson Line v. Green, D.C.N. 
Y., 6 F.R.D. 470. 

In buyer’s action for breach of war¬ 
ranty, where buyer was entitled to 
recover special damages, he would 
be awarded attorney’s fees under U. 
S.Dist.Ct.Rules for Alaska District, 
3rd Div. rule 45. 

Alaska.—Burke v. Thomas, 16 Alaska 
385. 

80. U.S.—Guardian Trust Co. v. 
Kansas City Southern Ry. Co., C.C. 
A.Mo., 28 F,2d 233, affirmed Kan¬ 
sas City Southern Ry. Co. v. Guard¬ 
ian Trust Co., 50 S.Ct. 194, 281 U.S. 
1, 74 L.Ed. 659. 

Contra Allen Bradley Co. v. Local 
Union No. 3, International Brother¬ 
hood of Electrical Workers, D.C.N. 
Y., 61 F.Supp. 36, reversed on other 
grounds, C.C.A., 145 F.2d 215, re¬ 
versed on other grounds 65 S.Ct. 
1633, 325 U.S. 797, 89 L.Ed. 1939, re- 
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' hearing denied 66 S.Ct. 11, 326 U.S. 
803, 90 LEd. 489. 

81. U.S.—Sprague v. Ticonic Nat, 
Bank, Me., 59 S Ct. 777, 307 U.S. 
161, 83 L.Ed. 1184. 

Bank of China v. Wells Fargo 
Bank & Union Trust Co., C.A.Cal, 
209 F.2d 467, 48 A.L.R.2d 172— 
First Nat. Bank & Trust Co. of 
Racine v. Village of Skokie, C.A. 
Ill., 190 P.2d 791, certiorari denied 
72 S.Ct. 303, 342 U.S. 909, 96 LEd. 
680—^Rolax v. Atlantic Coast Line 
R. Co., C.A.Va., 186 F.2d 473— 
Sprague v. Ticonic Nat. Bank, C.C. 
A.Me., 110 F.2d 174—^Mercantile- 
Commerce Bank & Trust Co. v. 
Southeast Arkansas Levee Dist., C. 
C.A.Ark., 106 P.2d 966. 

Bishop and Collins v. Macon 
Lumber Co., D.C.Ky., 149 F.Supp. 
46—Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
APL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867—Aus¬ 
trian V. Williams, D.C.N.Y., 120 P. 
Supp. 900, affirmed in part and re¬ 
versed in part on other grounds, C. 
A., 216 P.2d 278, certiorari denied 
Fogarty v. Austrian, 75 S.Ct. 441, 
348 U.S. 953, 99 L.Ed. 744, and 
Pasternack v. Austrian, 75 S.Ct. 
441, 348 U.S. 953, 99 L.Ed. 745— 
Coca-Cola Co. v. Dixi-Cola Labora¬ 
tories. D.C.Md., 67 F.Supp. 911, af¬ 
firmed in part and reversed in part 
on other grounds, C.C.A., 155 P.2d 
59, certiorari denied 67 S.Ct. 192, 
two cases, 329 U.S. 773, 91 L.Ed. 
665. 

Contra Frederick v. Baxter Arms 
Corporation, D.C.N.Y., 26 F.Supp. 
443. 

Discretion as to costs generally see 
supra § 1274. 

“The granting of counsel fees and 
expenses ‘in appropriate situations is 
part of the historic equity jurisdic¬ 
tion of the federal courts.' ’’ 

U.S.—^American Auto. Ass'n v. Spieg¬ 
el, D.C.N.Y., 128 F.Supp. 794, 796. 
Inherent eqtiltable jurisdiction in 
proper cases 

U.S.—Stein v. Delano, D.C.N.J., 46 F. 
Supp. 873, affirmed, C.C.A., 130 F. 
2d 870, certiorari denied 63 S.Ct. 65, 
317 U.S. 664, 87 L.Ed. 634. 

Vexatious suits 

Historically, courts of equity had 
the jurisdiction to award costs “as 
between solicitor and client,” against 
persons bringing vexatious suits. 

U.S.—Guardian Trust Co. v. Kansas 
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doing: of justice.*^ The court may properly make 
such award where a suit charging fraud and miscon¬ 
duct is vexatious and oppressive and without any 
basis,^^ or where a party has, at his own expense, 
maintained a successful suit which redoimds to the 
benefit of others in like situation, as generally where 


a fund has been created in the enjoyment of which 
such others may participate.Such an allowance,, 
however, is appropriate only in an exceptional case 
and for dominating reasons of justice,the power 
to make it should be exercised sparingly,^^ with 


City Southern Ry. Co., C.C.A.M 0 ., 
28 F.2d 233. 

American Auto. Ass'n v. Spiegel, 
D.C.N-.Y., 128 F.Supp. 794. 
Representative actions; fund or trust 

(1) Allowances for attorney’s fees 
in equity actions are usually limit¬ 
ed to representative actions or those 
in which the fund or trust is involved. 
U.S.—Jacques Krijn En Zoon v. 

Schrijver, D.C.N.T., 151 F Supp. 955 

(2) Attorneys fees are recoverable 
In equity where a fund has been cre¬ 
ated, and it is the estate or fund 
which bears the cost, not the adver¬ 
sary. 

U.S.—Atwood V. Kerlin, D.C.N.T., 169 
F.Supp. 135, affirmed, C.A., 264 F.2d 
4. 

Absence of injunction bond 

(1) In equity cases, where there is 
no injunction bond, only taxable 
costs, not attorney’s fees, are allow¬ 
ed. 

U.S,—Kenny v. U. S., D.C.N.J., 118 F. 
Supp. 907. 

(2) In suit for injunction against 
labor organization and individual de¬ 
fendants, labor organization or par¬ 
ties might be entitled to expenses 
and attorney’s fees under statute re¬ 
quiring bond as condition of issuance 
of temporary restraining order or in¬ 
junction, notwithstanding no bond 
was given. 

U S.—Houston & North Texas Motor 
Freight Lines v. Local No. 745, In¬ 
ternational Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of Amierica, D.C.Tex., 27 
F.Supp. 262. 

Commencement of action held not 
prompted solely by malice 
U.S.—Kenny v. U. S., D.C.N.J., 118 
F.Supp. 907. 

Proceedings stayed after temporary 
injunction ! 

Where court entered temporary in¬ 
junction, but stayed proceedings with 
respect to permanent injunction to 
await developments, court would 
have ample authority, if it thereaft¬ 
er became necessary to institute an¬ 
other action, to assess adequate at¬ 
torney’s fees. 

U.S.—Holley v. City of Portsmouth, 
Va., D.C.Va., 150 F.Supp. 6. 

Absence of formal attorney.client re. 
lationship not decisive 
Where, following collision of two 
airplanes, numerous actions were 
brought against the United States 
and air line company, and plaintiffs, 
together with insurer which had 


brought wrongful death action 
against the United States as subrogee 
to rights of estate of one killed, stip¬ 
ulated with attorney for several 
plaintiffs to be bound by decision of 
“test cases,’* by entering into the 
agreement, underscored by contribut¬ 
ing to cost of basic litigation success¬ 
fully conducted by attorney, insurer 
enlisted his services to an extent 
that authorized court, in exercise of 
equitable discretion, to award to at¬ 
torney reasonable portion of attor¬ 
ney’s fees to be paid by insurer, and 
absence of a formal relationship of 
attorney and client was not decisive. 
D.C.—Doherty v. Press, 262 F.2d 20, 
104 U.S.App.D.C. 308. 

82. U.S.—^Rolax v. Atlantic Coast 
Line H. Co.. C.A.Va., 186 F.2d 473. 

Ruck V. Spray Cotton Mills, D. 

C. N.C,, 120 F.Supp. 944. 

83. U.S.—Gazan v. Vadsco Sales 

Corporation, D.C.N.Y., 6 F.Supp. 

568. 

84. U.S.—^Mercantile-Commerce Bank 
& Trust Co. V, Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 F.2d 
906 —Buford v. Tobacco Growers’ 
Co-op. Ass’n, C.C.A.N.C., 42 F.2d 

791. 

Davis V. U. S. Lines Co., D.C.Pa., 
153 F.Supp. 912, affirmed, C.A., 253 
F.2d 262—Pans v. Metropolitan 
Life Ins. Co., D.C.N.T., 94 F Supp. 

792. 

Theory enunciated by the courts 
has been that the party bringing the 
litigation assumes the character of a 
trustee and the beneficiaries of his 
effort assume the character of ces- 
tuis; it is on the principle that a 
trustee is entitled to reimbursement 
from the trust res for the preserva¬ 
tion of trust, that the court makes all 
allowances from the fund before it 
commensurate with the efforts ex¬ 
pended and the results secured. 

U.S.—Stein v. Delano, D.C.N.J,, 46 F. 
Supp. 873, affirmed, C.C.A., 130 F.2d 
870, certiorari denied 63 S.Ct. 65, 
317 U.S. 664, 87 L.Ed. 634. 
la derivative class actioa, plaintiff 
is entitled to a reasonable allowance 
for counsel fees and expenses when, 
through his efforts, he has produced 
a fund for benefit of the class. 

U.S.—Giesecke v. Pittsburgh Hotels, 

D. C.Pa., 82 F.Supp. 64, affirmed, C. 
A., 180 F.2d 65. 

85. U.S.—Sprague v. Ticonic Nat. 
Bank, Me., 59 S.Ct. 777, 307 U.S. 161, 
83 L.Ed. 1184. 

Rolax V. Atlantic Coast Line R. 
Co., C.A.Va., 186 F.2d 473—Sprague 
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V. Ticonic Nat. Bank, C.C.A.Me., 11€> 
F.2d 174—Mercantile - Commerce 
Bank & Trust Co. v. Southeast Ar¬ 
kansas Levee Dist., C.C.A.Ark, 106 
F.2d 966. 

Davis v. U. S. Lines Co., D.C.Pa, 
153 F.Supp. 912, affirmed, C.A., 25J 
F.2d 262—Ruck v. Spray Cotton 
Mills. D.C.N.C., 120 F.Supp. 944— 
Coca-Cola Co. v. Dixi-Cola Labora¬ 
tories, DC.Md., 57 F.Supp. 911, af¬ 
firmed in part and reversed in part, 
on other grounds, C.C.A., 155 F.2d 
59, certiorari denied 67 S.Ct. 192, 
two cases, 329 U.S. 773, 91 L.Ed. 665 
—Reconstruction Finance Corpora¬ 
tion V. J. G. Menihan Corporation, 
D.C.N.T., 42 F.Supp. 244. 

Weight of authority is against 
granting of counsel fees and expens¬ 
es save in exceptional cases. 

U.S.—^American Auto. Ass’n v. Spieg¬ 
el, D.CN.Y., 128 F.Supp. 794. 

Allowance held not appropriate 

(1) Where all consumers of elec¬ 
tric power were adequately repre¬ 
sented by the public utility commis¬ 
sion and its counsel during investi¬ 
gation of electric power company’s 
rates and subsequent litigation which 
resulted in a fund consisting of over¬ 
charges accumulated as result of in¬ 
junctions restraining reduction in 
rates, attorneys representing a small 
group of consumers who assumed no 
obligation to compensate attorneys 
were not entitled to allowance of 
counsel fees from the fund, either as 
costs between solicitor and client or 
on theory that attorneys created or 
protected a common fund for benefit 
of all consumers. 

U.S.—^Edison Light & Power Co. v. 
Pennsylvania Public Utility Com¬ 
mission, D.C.Pa., 34 F.Supp. 939, 
affirmed, C.C.A., 119 F.2d 779. 

(2) In action by creditor as rep¬ 
resentative of class of creditors of a 
bank for accounting of assets of 
bank alleged to have been improper¬ 
ly converted to defendant’s use, 
wherein interveners were permitted 
to intervene on their individual be¬ 
half only and were expressly preclud¬ 
ed from intervening on behalf of a 
class or any party other than them¬ 
selves on theory that class of cred¬ 
itors which interveners sought to 
represent were represented by plain¬ 
tiffs, denial of attorney’s fees to 
counsel for interveners was not er¬ 
ror. 

U.S.—Chlupsa V. Posvic, C.C.A.I11., 
113 F.2d 375. 

86. U.S.—^Austrian v. Williams, D.C. 
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great care,S7 and in limited situations, and the 

allowance may be refused on the ground of policy^^ 
or settled practice.^^ 

An award of counsel fees to defendant has been 
held not warranted in the absence of evidentiary 
support that plaintiff intended to harass him.^^ 
Where an allowance of counsel fees is appropriate, 
the expense incurred in obtaining it may also be 
allowed in the discretion of the court.^^ 

A judgment imposing costs, but making no refer¬ 
ence to counsel fees, does not authorize the taxation 
of such fees.^3 Where the court has entered an 
order that defendant shall pay the fees of counsel 
for plaintiffs and the expenses incurred by such 


counsel in prosecuting the action, the court proper¬ 
ly denies the application of an attorney for an order 
directing payment to him, by defendant, of his fees 
and expenses as associate counsel for plaintiff.^^ 

A district court may make an allowance to an at¬ 
torney, in a proper case, even after the coming down 
of a mandate from the appellate court.^^ 

Federal statutes; docket fees. Under a federal 
statute so providing, attorney’s fees may be taxed as 
costs.9® So, under the act of June 25, 1948, c. 646, 
62 Stat. 596, 28 U.S.C.A. § 1923, as amended June 
18, 1954, c. 304, 68 Stat. 253, attorney’s and proctor’s 
docket fees may be taxed as costs but the taxa- 


N.T., 120 F.Supp. 900, affirmed in 
part and reversed in part on other 
grounds, C.A., 216 F.2d 278, certio¬ 
rari denied Fogarty v. Austrian, 75 
S.Ct. 441, 348 U.S. 953, 99 L.Ed. 
744, and Pasternak v. Austrian, 75 
S.Ct. 441, 348 U.S. 953, 99 L.Ed. 745. 
Application denied, although plain¬ 
tiffs’ action contributed a substantial 
part of fund, where action of plain¬ 
tiffs and services performed by their 
attorneys did not come within theory 
that they were assuming character of 
trustees. 

U.S.—Stein v. Delano, D.C.N.J., 46 F. 
Supp. 873, affirmed, C.C.A., 130 F.2d 
870, certiorari denied 63 S.Ct. 65, 
317 U.S. 664, 87 L.Ed. 534. 
fees and expenses not allowed 
against intervener 
In suit for injunction against labor 
organization and individual defend¬ 
ants wherein restraints were granted 
as to individual defendants and bond 
was given, conditioned on payment of 
loss, resulting from erroneous issu¬ 
ance of temporary restraint, individ¬ 
ual defendants were not entitled to 
attorneys’ fees and expenses against 
intervener where evidence failed to 
segregate attorneys’ fees and expens¬ 
es incident to intervener’s application 
for relief from expense of original 
suit. 

U.S.—Houston & North Texas Motor 
Freight Lines v. Local No. 745, In¬ 
ternational Brotherhood of Team¬ 
sters, Chauffeurs, Stablemen and 
Helpers of America, D.C.Tex., 27 F. i 
Supp. 262. ! 

87. U.S.—^American Auto. Ass’n v. 
Spiegel, D.C.N.T., 128 F.Supp. 794. 

88. U.S.—Austrian v. Williams, D.C. 
N.T., 120 F.Supp. 900, affirmed in 
part and reversed in part on other 
grounds, C.A., 216 F.2d 278, certio¬ 
rari denied Fogarty v. Austrian, 75 
S.Ct. 441, 348 U.S. 953, 99 L.Ed. 744, 
and Pasternak v. Austrian, 75 S. j 
Ct. 441, 348 U.S. 953, 99 L.Ed. 745, j 

89. U.S.—Guardian Trust Co. v. 
Kansas City Southern Ry. Co., C. 
C.A.MO., 28 F.2d 233, affirmed Kan-, 


sas City Southern Ry. Co. v. Guard¬ 
ian Trust Co., 50 S.Ct. 194, 281 U.S. 
1, 74 L.Ed. 659. 

Plaintiff offered proper settlement be¬ 
fore suit 

Although plaintiff may recover 
costs against defendant who has been 
warned to do his equitable duty be¬ 
fore suit is brought, plaintiff who is 
offered in good faith a proper settle¬ 
ment before bringing suit, but who 
nevertheless sues more or less vexa- 
tiously, will not be allowed counsel 
fees if defendant is adjudged to pay 
practically the sum which he offered 
to pay before suit. 

U.S.—Crutcher v. Joyce, C.C.A.N.M., 
146 F.2d 518. 

90- U.S.—Gold Dust Corporation v. 
Hoffenberg, C.C.A.N.Y., 87 F.2d 451. 

91- U.S.—^Russell V. Cunningham, C. 
A.Guam, 233 F.2d 806. 

92. U.S.—Sprague v. Ticonic Nat. 
Bank, C.C.A.Me., 110 F.2d 174. 

93. U.S.—^Kenny v. U. S., D.C.N.J., 
118 F.Supp. 907. 

94. D.C.—Hoguet v. English, 265 F. 
2d 379, 105 U.S.APP.D.C. 187. 

95. U.S.—Boice v. Boice, D.C.N.J., 56 
F.Supp. 339. 

96. U.S.—Gold Dust Corporation v. 
Hoffenberg, C.C.A.N.T., 87 F.2d 461. 

97. U.S.—Gray v. Havemeyer, Neb., 
53 F. 174, 3 C.C.A. 497. 

Department of Highways v. Mc¬ 
Williams Dredging Co., D.C.La., 10 
F.R.D. 107, affirmed, C.A„ 187 F.2d 
61. 

Purpose of statutory provision im¬ 
material 

Attorney’s or proctor’s docket fee 
which statute provides may be taxed 
as costs is as much a part of the 
taxable costs as any other item, and 
it is immaterial whether statutory 
provision is in the nature of a penal¬ 
ty or by way of supplementing com¬ 
pensation to counsel. 

U.S.—^Karsoules v. Moschos, D.C.Va., 
16 F.R.D. 363. 


Statutes not conflicting 

(1) This statute is not in conflict 
with 28 U.S.C.A. § 1918 (a), providing 
that “costs shall be included in any 
judgment, order, or decree rendered 
against any person for the violation 
of an Act of Congress in which a civ¬ 
il fine or forfeiture of property is pro¬ 
vided for.” 

U.S.—U. S. V. Erie R. Co., C.A.Ohio, 

200 F.2d 411. 

I (2) Under the latter statute, attor¬ 
neys’ docket fees were proper item 
of cost in action brought to recover 
penalties under Safety Appliance Act. 
U.S.—U. S. V. Chicago, St. P., M. <& 

O. Ry. Co., D.C Minn., 133 F.Supp. 

76. 

Plual hearing; default judgment 

(1) Revision of Title 28 has elim¬ 
inated the formerly existing distinc¬ 
tion between judgments by default in 
law cases and judgments pro con¬ 
fess© in equity, with respect to the 
entry of attorney’s docket fee in tax¬ 
ing costs, so as to make a single 
twenty dollar fee applicable in any 
case where a final hearing is had. 

U.S.—U. S. V. Herlong, D.C.S.C., 9 F. 

R.D. 194. 

(3) Entry of a default judgment by 
clerk, pursuant to the Federal Rules 
of Civil Procedure, Rule 55 b (1), 28 
U.S.C.A., constitutes a “final hearing” 
within 28 U.S.C.A. § 1923, since 

clerk’s consideration of cost bill con¬ 
stitutes a hearing and there is no re¬ 
quirement that the final hearing be 
had before the judge. 

U.S.—U. S. y. Herlong, D.C.S.C., 9 F. 

R.D. 194. 

(3) Entry of a default judgment in 
an action for balance due on a note 
was a “final hearing” within meaning 
of the statute providing that attor¬ 
neys in courts of the United States 
may be taxed twenty dollars on final 
hearing in civil cases. 

U.S.—-U. S, V. Bowden, C.A.Utah, 182 

F.2d 251. 

(4) In cases involving the entry 
of a default judgment, the item 
should be disallowed. 
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tion of costs pertaining to docket fees is purely 

discretionary.^^ 

Lack of jurisdiction. An award of attorneys^ fees 
may not be made in connection with a cause of ac¬ 
tion over which the court has no jurisdiction.^^ 

Contract or stipulation. Attorney's fees may be 
taxable or recoverable under a contract or stipula- 


85B a J. s. 

tion^i provided it is valid.^ Conversely, the fact 
that the parties, in their efforts to settle, made an 
agreement that attorneys' fees were not being 
pressed has been held a factor in a decision against 
the allowance thereof.^ 

Provisions in the statutes of states, territories, or 
possessions for taxing attorneys' fees as costs may 
be enforced in the federal courts^ by including such 


U.S.—^U. S. V. New York Cent. K. Co.. 

D.C.Ohio, 97 P.Supp. 727. 

X> isc ontintumc e 

Under a provision of the statute 
that a fee of five dollars may be tax¬ 
ed as costs on discontinuance of a 
civil action, discontinuance has con¬ 
notation either of dismissal or of 
nonsuit, generally voluntary, with or 
without prejudice to institution of a 
new action. 

tJ.S.—^Kramer v. Jarvis, D.C.Neb., 86 
F.Supp. 743. 

In penalty cases, the fee should 
not be taxed. 

U.S.— JJ. S. V. New York Cent. B. Co., 
D.aOhio, 97 F.Supp. 727. 

Allowance of fees not authorized 
Statute did not authorize allowance 
of fees for defendants' attorneys to 
be taxed against plaintiff whose bill 
of interpleader seeking determina¬ 
tion of his duties as trustee and in¬ 
junction against prosecution of suits 
in state courts had been dismissed. 
U.S.—Boice V. Boice, D.C.N.J., 66 P. 
Supp. 339. 

Deduction of fees from fund under 
control of court 

District court would not allow and 
tax against unsuccessful litigant at¬ 
torneys' fees not included in ordinary 
taxable costs recognized by statute, 
where such fees were not to be de¬ 
ducted from a fund under control of 
the court. 

U.S.—Boice V. Boice, supra. 

98. U.S.—^U. S. V. Erie R. Co., C.A. 
Ohio, 200 F.2d 411. 

Karsoules v. Moschos, D.C.Va., 16 
F.R.D. 363. 

Discretion as to costs generally see 
supra § 1274. 

Sound discretion of court 
US, —U. S. V- Bowden, C.A,Utah, 182 
P.2d 251. 

Relief only in exceptional cases 
There may be exceptional cases in¬ 
volving litigants who, by reason of 
their financial status, should he re¬ 
lieved from the assessment of dock¬ 
et fees in the exercise of court’s dis¬ 
cretion, but the generally accepted 
rule should follow the usual practice 
of awarding costs to prevailing par¬ 
ty. 

U.S.—Karsoules v. Moschos, D.C.Va,, 
16 F.R.D. 363. 

Pee disallowed 

U.S—U. S. V. Erie R. Co., C.A.Ohio, 
200 F.2d 411. 


99. U.S.—^Btten v. Lrovell Mfg. Co., C. 
A Pa, 225 F 2d 844, certiorari de¬ 
nied 76 S.Ct. 435. 350 US. 966, 100 
L.Ed. 839, two cases—Dubil v. Ray¬ 
ford Camp & Co., C.A.Cal., 184 F.2d 
899. 

1. U.S.—^In re Joslyn, C.A.I11., 224 
F.2d 223. 

Atwood V. Kerlin, D.C.N.Y., 169 
P.Supp. 135, affirmed, C.A., 264 F. 
2d 4—U. S. for Use and Benefit of 
E. J. Bartells Co. v. Hoffman Const. 
Co., DC Wash., 163 F.Supp. 296. 
Agreement to hold harmless 
U.S.—Pure Oil Co. v. Geotechnical 
Corp. of Delaware, D.C.La., 129 F. 
Supp. 194. 

Services for which allowance may be 
made 

U.S.—Mercantile-Commerce Bank & 
Trust Co. V. Southeast Arkansas 
Levee Dist, C.C.A.Ark., 106 F.2d 
966. 

State statutes regulating agreement 
A provision for attorney’s fees in 
a note secured by mortgage is en¬ 
forceable in a federal court in a suit 
to foreclose the mortgage, notwith¬ 
standing a provision of a state stat¬ 
ute that such contracts shall not be 
enforceable, except under certain con¬ 
ditions. 

U.S.—^Perry v. John Hancock Mut. 
Life Ins. Co., C.C.A.Ga., 2 P.2d 250. 

Jefferson Standard Life Ins. Co. 
V. Hill, D.C-Ga., 290 F. 402. 

2. U.S.—Dodge v. Tulleys, Neb., 12 
S.Ct. 728, 144 U.S. 451, 36 L.Ed. 
501. 

Mercantile-Commerce Bank & 
Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark., 106 F.2d 
966. 

25 C.J. p 829 note 48 [c]. 

3. U.S.—Houston & North Texas 
Motor Freight Lines v. Local No. 
745, International Brotherhood of 
Teamsters, Chauffeurs, Stablemen 
and Helpers of America, D.C.Tex., 
27 P.Supp. 262. 

4. U.S.—Tebbs v. Alcoa S. S. Co., C. 
A.Virgin Islands, 241 P.2d 276— 
Columbia Lumber Co. v. Agostino, 
C.A,Alaska, 184 F.2d 731—^Porno v. 
Coyle, C.C.A.Alaska, 75 P.2d 692— 
Continental & Commercial Trust & 
Savings Bank v. Continental Sup¬ 
ply Co., C.C.A.Okl., 32 P.2d 740— 
Business Men’s Assur. Co. of Amer¬ 
ica V. Campbell, C.C.A.Neb., 18 F. 
2d 223. 


Willard v. Serpell, C.C.Pa., 62 F. 
625. 

Reynolds v. Wade, D.C Alaska, 
140 F.Supp. 713, reversed on other 
grounds, C.A., 249 F.2d 73—Engel- 
man v. Bird, D.C.Alaska, 136 P. 
Supp. 501—Roden v. Empire Print¬ 
ing Co., D.C.Alaska, 135 F.Supp. 
665, affirmed, C.A., 247 F.2d 8— 

U. S, for Use and Benefit of Brady’s 
Floor Covering, Inc. v. Breeden, D. 
C.Alaska, 110 F.Supp. 713—Schram 

V. Carlucci, D.C.Mich., 41 F.Supp. 
36. 

Alaska.—Pilgrim v. Grant, 9 Alaska 
417. 

Allowance discretionary 
U.S —Reynolds v. Wade, D.C.Alaska, 
140 F Supp. 713, reversed on other 
grounds, C.A., 249 P.2d 73—U. S. 
for Use and Benefit of Brady's 
Floor Covering, Inc. v. Breeden, D. 
C.Alaska, 110 P.Supp. 713. 
Pleadings held not to support allow¬ 
ance 

U.S.—^American Surety Co. of New 
York V. Franciscus, C.C.A.Mo., 127 
P.2d 810. 

Procedural statute 

Florida statute requiring that, 
when judgment is rendered for plain¬ 
tiff in suit on insurance policy in 
any of the courts of the state, a rea¬ 
sonable attorney’s fee for plaintiff 
shall be included is a procedural 
statute limited to Florida courts, 
and, although it will be applied in 
federal courts in Florida, it has no 
force outside Florida, since statute 
makes right to reimbursement for at¬ 
torney’s fees an incident of a Florida 
suit on an insurance contract made 
anywhere. 

U.S.—Fidelity-Phenix Fire Ins. Co. 
of New York v. Cortez Cigar Co., 
C.C.A.Ga., 92 P.2d 882, certiorari 
denied 58 S.Ct. 521, 303 U.S. 636, 
and Cortez Cigar Co. v. Fidelity- 
Phenix Fire Ins. Co. of New York, 
58 S.Ct. 522, 303 U.S. 636, 82 L.Ed. 
1096. 

Attorneys’ fees are not convention¬ 
al costs, and, therefore, their recov¬ 
ery as provided for under state stat¬ 
ute would not be barred in federal 
court by rule forbidding recovery in 
federal court of costs other than 
those prescribed by federal law. 

U.S.—^Austrian v. Williams, D.C.N.Y., 
120 F.Supp. 900, affirmed in part 
and reversed in part on other 
grounds, C.A,, 216 P.2d 278, certio- 
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fees in the judgment.^ However, the allowance or 
disallowance of attorneys’ fees in federal courts 
has been held to be governed by federal law, and not 
by state law;^ and Rule 54 (d) of the Federal 
Rules of Civil Procedure, 28 U.S.C.A., vests a dis¬ 
cretionary power in the court with respect to attor¬ 
neys’ fees, the exercise of which cannot be curtailed 
by state legislation,'^ the doctrine of Erie R. Co. v. 
Tompkins not applying.s So, where a state statute 
of this nature applies, its applicability is subordinate 
to the discretionary power as to costs vested in the 
federal courts by the Rule;^ in the exercise of a 
reasoned discretion, the application of the state 
statute should extend only to, and not beyond, a 
reasonable allowance in view of existing circum- 
stances.i® On the other hand, the federal court, 
in exercising such discretion, has been required 
to consider the state law;^^ and where the action 


is brought under the general jurisdictional provi¬ 
sions of 28 U.S.C.A. § 1332, and the state law dis¬ 
closes a substantive policy in connection with at¬ 
torneys’ fees as costs, a court which has jurisdiction 
on diversity alone has been required, under the 
doctrine of Erie R. Co. v. Tompkins, to decide the 
question on the basis of the state law.^^ 

A state statute prohibiting an allowance of counsel 
fees does not preclude a federal court acting in 
equity from making such an allowance in a proper 
case.13 

Amount. A stipulation as to the amount of the 
fee should be given effect, if a fee is properly award- 
ed.i4 If the amount is not prescribed by stat¬ 
ute or agreement, the amount allowed as counsel 
fees should be fair and reasonable.^^ What con¬ 
stitutes a fair and reasonable amount is a matter 
resting largely in the discretion of the court,rea- 


rari denied Fogarty v. Austrian, 
75 S.Ct, 441, 348 US. 953, 99 L.Ed. 

744, and Pasternak v. Austrian, 75 

S.Ct. 441, 348 U.S. 953, 99 L Ed. 

745. 

Iiiliel action 

(1) Federal statutes and rules of 
procedure do not preclude granting 
of attorneys’ fees to prevailing de¬ 
fendants pursuant to state statute 
including attorneys’ fees as part of 
costs which a successful party may 
claim in libel action, 

U.S.—^Kellems v. California CIO 
Council, D.C.Cal., 6 P.R.D. 858. 

(2) In absence of Inhibitory fed¬ 
eral law or rule preventing recogni¬ 
tion of state statute including attor¬ 
neys' fees as part of costs which a 
successful party may claim in libel 
action, in libel action brought in fed¬ 
eral court by virtue of diversity of 
citizenship, its enforcement federally 
was impelled by the Rules of Deci¬ 
sion Statute, as well as by rule re- 
duiring federal court to conform to 
state laws as to costs in absence of 
federal statute on the subject. 

U.S.—^Kellems v. California CIO 
Council, D.C.Cal., 6 P.R.D. 358. 
Bight of territory to fees 

(1) Under Alaskan statute author¬ 
izing allowance to prevailing party in 
judgment, of certain sums by way of 
indemnity for attorney fees in main¬ 
taining action or defense, Alaska, 
when a territory, was entitled to 
same consideration with respect to 
allowance of attorney fees as costs 
as any other litigant. 

U.S.—Reynolds v. Wade, D.C.Alaska, 
140 F.Supp. 713, reversed on other 
grounds, C.A., 249 F.2d 73. 

(2) As to whether sums by way of 
indemnity for attorney fees should be 
allowed to Alaska as a defending lit¬ 
igant, true test was nature of suit or 
relief demanded, and where suit was 


actually against Alaska, represented 
by its officers. Attorney General was 
empowered and under duty to repre¬ 
sent the officers in such action, and 
attorney fees were allowable in favor 
of Alaska. 

U.S.—Reynolds v. Wade, supra. 

(3) Persons entitled to costs gen¬ 
erally see supra § 1277. 

Attorneys* fees held not provided for 
U.S.—Gamble-Skogmo, Inc. v. McNair 
Realty Co., D.C.Mont., 13 F.R.D. 
502. 

5. U.S.—^Associated Mfrs. Corpora¬ 
tion of America v. De Jong, C.C.A. 
Iowa, 64 F.2d 64. 

6. U.S.—Palomas Land & Cattle Co. 
V. Baldwin, C.A.Cal., 189 F.2d 936. 

Conformity to state law or practice 
generally see supra § 1275. 

In suits under Miller Act, 40 U.S.C. 
A. § 270 a et sea., recovery of attor¬ 
neys’ fees is governed by the state 
law. 

U.S.—U. S. for Use and Benefit of 
Caldwell Foundry & Mach. Co. v. 
Texas Const. Co., C.A.Tex., 237 F. 
2d 705. 

U. S. for Use and Benefit of Mag¬ 
nolia Petroleum Co. v. H. R. Hen¬ 
derson & Co., D.C.Ark., 126 F.Supp. 
626—^U. S. for Use and Benefit of 
Brady’s Floor Covering, Inc. v. 
Breeden, D.C.Alaska, 110 F.Supp. 
713. 

7. U.S.—^Republic of China v. Cen¬ 
tral Scientific Co., D.C.Ill., 120 F. 
Supp. 924—Bank of China v. Wells 
Fargo Bank & Union Trust Co., D. 
C.Cal,, 104 F.Supp. 59, affirmed, C. 
A., 209 F.2d 467, 48 A.D.R.2d 172. 

Kellems v. California CIO Coun¬ 
cil, D.C.Cal., 6 F.R.D. 358. 
Discretion as to costs generally see 
supra § 1274. 

8. U.S.—^Brown v. Consolidated 
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Fisheries Co., D.C.Del., 18 F.R.D. 
433. 

9. U.S.—Kellems v. California CIO 
Council, D.C.Cal., 6 F.R.D. 358. 

10. U.S.—Kellems v. California CIO 
Council, supra. 

11. U.S.—Republic of China v. Cen¬ 
tral Scientific Co., D.C.Ill., 120 F. 
Supp. 924. 

12. U.S.—Republic of China v. Cen¬ 
tral Scientific Co., supra. 

13. U.S.—Mercantile-Commerce Bank 
& Trust Co. V. Southeast Arkan¬ 
sas Levee Dist, C.C.A.Ark., 106 F. 
2d 966. 

25 C.J. p 829 note 48 [a], 

14- U.S.—Maryland Cas. Co. v. Dal¬ 
ton Coal & Material Co., D.C.Mo., 
81 F.Supp. 895, modified on other 
grounds, C.A., 184 F.2d 181. 

15. U.S.—^Rolax V. Atlantic Coast 
Line R. Co., C.A.Va., 186 P.2d 473. 

Bishop and Collins v. Macon 
Lumber Co., D.C.Ky., 149 F.Supp. 
46—Giesecke v. Pittsburgh Hotels, 
D C.Pa., 82 F.Supp. 64, affirmed, C. 
A., 180 F.2d 65. 

16. U.S.—North Drive-In Theatrs 
Corp. V. Park-In Theatres, Inc., C. 
A.C 0 I 0 ., 248 F.2d 232—Tebbs v. Al¬ 
coa S. S. Co., C.A.Virgin Islands, 
241 F.2d 276—City of Wewoka, Okl. 
V. Banker, C.C.AOkL, 117 F.2d 839 
—Sprague v. Ticonic Nat. Bank, 
C.C.A.Me., 110 F.2d 174—Mercan¬ 
tile-Commerce Bank & Trust Co. 
V. Southeast Arkansas Levee Dist., 
C,C.A.Ark., 106 P.2d 966. 

Noerr Motor Freight, Inc. v. 
Eastern R. R. Presidents Confer¬ 
ence, D.C.Pa., 166 F.Supp. 163. 
Submission, of evidence to jury as 
to what is a reasonable attorneys’ fee 
is unnecessary. 

U.S.—^Forno v. Coyle, C.C.A.Alaska, 
76 F.2d 692. 
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sonably exercised and in the exercise of that 
discretion, the court can proceed on its own knowl¬ 
edge of the value of the services rendered,^® even 
disregarding expert testimony,^9 or may be gov¬ 
erned by the rules laid down by the state courts.^® 
The reasonableness of an attorney's fee can be de¬ 
termined only with reference to a particular case;^^ 
the amount to be allowed depends on the nature and 
extent of the services rendered.22 

Ordinarily, in the absence of any finding of bad 
faith or fraud in pressing the litigation, attorney's 
fees in excess of the nominal statutory amounts are 
not a part of the costs of litigation.^s The amount 
billed plaintiffs by their attorneys is not binding 
on a third party liable to pay such attorneys’ fees 
as may be assessed by the court.^^ 

Where two or more cases are consolidated and 
tried jointly, attorneys’ fees should be allowed only 
on the basis of one action.25 

Mileage or traveling expenses, Mileage^^ or 


35B C.J.S. 

traveling expenses^^ of attorneys have been held 
not chargeable as costs. 

§ 1284. - Depositions and Examinations 

In an appropriate case, and within the discretion of 
the court, the expense of taking depositions is a proper 
item of costs. 

Under the Federal Rules of Civil Procedure, Rule 
30 (g) (1), 28 U.S.C.A., ‘Tf the party giving the 
notice of the taking of a deposition fails to attend 
and proceed therewith and another party attends in 
person or by attorney pursuant to the notice, the 
court may order the party giving the notice to pay 
to such other party the amount of the reasonable 
expenses incurred by him and his attorney in so 
attending, including reasonable attorney’s fees.”^® 
Otherwise, the Federal Rules of Civil Procedure, 28 
U.S.C.A., are silent as to which party shall bear 
the expense of taking depositions,29 and the matter 
is largely within the sound discretion of the trial 
court^o In general, the burden of proof as to costs 


Particular amounts held proper or 
reasonable 

(1) Award of $250 in seller’s action 
arainst buyer held not abuse of dis¬ 
cretion. 

U.S.—Columbia Lumber Co. v. Agos- 
tino, C.A.Alaska, 184 F.2d 731. 

(2) $250 for defending case chal¬ 
lenging constitutionality of Alaskan 
Territorial statute. 

U.S.—Reynolds v. Wade, D.C.Alaska, 
140 F.Supp. 713, reversed on other 
grounds, CA.., 249 F.2d 73. 

(3) $500 In derivative class action 
to enjoin completion of sale. 

U.S—Giesecke v. Pittsburgh Hotels, 
B.G.Pa., 82 F.Supp. 64, affirmed, C. 
A., 180 F.2d 65. 

(4) $800 in libel actions. 

U.S.—^Kellems v. California CIO 
Council, D.aCaL, 6 F.R.D. 358. 

(5) $1000 in three consolidated ac¬ 
tions for libel, wherein evidence was 
produced showing malice on part of 
defendant and trial lasted six full 
days and obviously necessitated ex¬ 
tensive preparation. 

U.S.—Roden v. Empire Printing Co., 
D.C.Alaska, 135 F.Supp. 665, af¬ 
firmed, C.A., 247 F.2d 8. 

(6) $1214.51 In litigation for es¬ 
tablishment of lien. 

U.S.—Sprague v. Ticonic Nat. Bank, l 
D.C.Me., 28 F.Supp. 229, modified 
on other grounds, C.C.A., 110 F.2d 
174. 

(7) Where plaintiff recovered $10,- 
000 as damages for injuries suffered 
in fall, while a business invitee on 
defendant’s premises, award of $1,500 
to plaintiff for his attorneys' fees was 
not abuse of discretion. 

U.S.—Tebbs v. Alcoa S. S. Co., C.A. 
Virgin Islands, 241 P.2d 276. 


(8) $8,500 in action against car¬ 
rier for damage to shipment. 

U.S.—Pacific Gamble Robinson Co. v. 
Minneapolis & St. L. Ry. Co., D.C. 
Minn., 134 F.Supp. 849. 

(9) $10,000 in action to determine 
right to bank deposit. 

U.S.—Bank of China v. Wells Fargo 
Bank & Union Trust Co., D.C.Cal., 
104 F.Supp. 59, affirmed, C.A., 209 
F.2d 467, 48 A.L.R.2d 172. 
Allowance held inadequate 
Allowance of $1,000 for service ren¬ 
dered in receivership and bankruptcy 
proceedings held inadequate and in¬ 
creased to $5,000. 

U.S.—Mercantile-Commerce Bank & 
Trust Co. V. Southeast Arkansas 
Levee Dist., C.C.A.Ark.. 106 F.2d 
966. 

17- U.S.—^Noerr Motor Freight, Inc. 
V, Eastern R. R- Presidents Con¬ 
ference, D.C.Pa., 166 F.Supp. 163. 

18. U.S.—^North Drive-In Theatre 
Corp. V. Park-In Theatres, Inc., C.A. 
Colo., 248 F.2d 232—City of Wewo- 
ka, Okl. V. Banker, C.C.A.Okl., 117 
F,2d 839. 

Globe Indemnity Co. v. Sulpho- 
Saline Bath Co., C.C.A.Neb., 299 F. 
219, certiorari denied 45 S.Ct. 92, 
266 U.S. 606, 69 L.Ed. 464. 

19. U.S.—^North Drive-In Theatre 
Corp. V. Park-In Theatres, Inc., C. 
A.C 0 I 0 ., 248 P.2d 232. 

Globe Indemnity Co. v. Sulpho- 
Saline Bath Co., C.C.A.Neb., 299 F. 
219, certiorari denied 45 S.Ct. 92, 
266 U.S, 606, 69 L.Ed. 464. 

20. U.S.—Espaillat v. A. H. Bull S. 
S. Co., D.C.N.Y., 162 F.Supp. 264. 

21. U.S.—^Noerr Motor Freight, Inc. 
V. Eastern R. R. Presidents Confer¬ 
ence, D.C.Pa., 166 F.Supp. 163. 
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22. U.S.—Reynolds v. Wade, D.C. 
Alaska, 140 F.Supp. 713, reversed 
on other grounds, C.A., 249 F 2d 73. 

23. U.S.—Gordon v. Woods, C.A. 
Mass., 202 F.2d 476, rehearing de¬ 
nied 203 F.2d 363. 

24. U.S.—Stein v. Rosenthal, D.C. 
Cal., 103 F.Supp. 227, affirmed, C. 
A., 205 P.2d 633. 

25. U.S.—Roden v. Empire Printing 
Co., D.C.Alaska, 135 F.Supp. 665, 
affirmed, C.A., 247 P.2d 8. 

26. U.S.—Roden v. Empire Printing 
Co., supra. 

27. U.S.—Jonas v. Bank of Kodiak, 
D.C.Alaska, 166 F.Supp. 739— 
Humphries v. Starns, D.C.Alaska, 
87 F.Supp. 374. 

28. Dtiahility for expenses held not 
escaped 

XJ.S.—^Detsch & Co. V. American Prod¬ 
ucts Co., C.C.A.Cal., 141 P.2d 662. 

29. U.S.—^Farrar v. Farrar, D.C.Ark., 
106 F.Supp. 238. 

Expense of taking deposition as Item 
of costs: 

In general see Costs § 194. 

In actions for infringement of pat¬ 
ent see Patents § 338 c. 

Payment of expenses as condition on 
changing place of examination see 
supra § 611. 

30. U.S.—Hansen v. Bradley, D.C- 
Md., 114 F.Supp. 382—^Farrar v. 
Farrar, D.C.Ark., 106 F.Supp. 238 
—Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234. 

Continental Cas. Co. v. Houdry 
Process Corp,, D.C.Pa., 18 F.R.D. 
75—^Andresen v. Clear Ridge Avia¬ 
tion, D.C.Neb., 9 F.R.D. 50—Dona¬ 
to V. Parker Pen Co., D.C.N.Y., 7 P. 
R.D. 148—^Republic Mach. Tool 
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on purely local depositions, prima facie taken as dis¬ 
covery or preparation rather than for use at the 
trial, is on the party claiming them; preparation 
costs should not be taxable .21 

In an appropriate case the expense of taking 
depositions is a proper item of costs,32 as where the 
taking of depositions is made necessary by the will¬ 
ful act of a party.33 On the other hand, such allow¬ 


ances may be refused,3^ as where a local rule of 
court precludes such allowance.35 If the party 
taking a deposition which is filed in the usual course 
fails ultimately to prevail on the merits, he is not 
entitled to be reimbursed for that expense ;33 and 
costs will not be allowed on a ground which in¬ 
volves the anticipation of the decision on the ques¬ 
tion at issue.37 The court may reserve the right 


Corp. V. Federal Cartridge Corp, 
D.C.Minn., 5 F.RD. 388. 

Discretion generally see supra § 1274. 
Mode of exercising discretion 

Discretion of the court must be 
governed by the situation and cir¬ 
cumstances of the particular case 
unless the same or closely similar 
situations and circumstances have re- 
occurred in enough cases to result 
in a measure or rule of decision; 
if the act of the judge is not limited 
by fixed rules of law, the action must 
not be predicated on arbitrary deter¬ 
mination, capricious disposition, or 
whimsical thinking, but must be the 
result of the exercise of discriminat¬ 
ing judgment within the bounds of 
reason and must promote substantial 
justice. 

U.S.—Farrar v. Farrar, D.C.Ark., 106 
F.Supp. 238. 

One half of cost paid by each party 
D.C.—Vort V. McGrath, D.C., 108 F. 
Supp. 263. 

Burden of costs on plaintiff 

In action for alleged breach of con¬ 
tract and for monopolization and con¬ 
spiracy to monopolize and restrain 
trade, plaintiffs would be expected to 
bear costs incidental to examinations, 
In absence of showing of cause to 
the contrary. 

tJ.S.—Demeulenaere v. Rockwell Mfg. 
Co., D.C.N.Y., 13 F.R.D. 134. 

31. U.S.—^Emerson v. National Cyl¬ 
inder Gas Co., D.C.Mass., 147 F. 
Supp. 543, affirmed, C.A., 251 P.2d 
152. 

32, U.S.—Concrete Mixing & Con¬ 
veying Co. V. Great Western Pow¬ 
er Co. of California, D.C.Cal., 46 F. 
2d 331, appeal dismissed, C.C.A., 48 
F.2d 1072. 

Anderson v. General Motors 
Corp., D.aWash., 161 F.Supp. 668. 

General Cas. Co. of America v. 
Stanchlleld, D.C.Mont., 23 F.R.D. 58 
—^Brown v. Consolidated Fisheries 
Co., D.C.Del., 18 F.R.D. 433—^Andre- 
sen V. Clear Ridge Aviation, D.C. 
Neb., 9 F.R.D. 50—Federal Deposit 
Ins, Corporation v. Fruit Growers 
Service Co., D.C.Wash., 2 F.R-D. 
131. 

One half of expense allowed as 

costs. 

U.S.—Cornell v. Gulf Oil Corporation, 
D.C.Pa., 35 F.Supp. 448. 

Deposition of litigant 

Cost of taking plaintiff's deposition 


by defendant would be taxed as costs 
against plaintiff, the losing party, 
where taking thereof was reasonably 
necessary. 

U.S.—Schmitt v. Continental-Dia¬ 
mond Fibre Co., D.C.Ill., 1 F.R.D. 
109. 

Written interrogatories; officer’s fee 

(1) Where plaintiff took deposi¬ 
tion before officer on written inter¬ 
rogatories, a reasonable officer’s fee 
of ten dollars per diem was taxable 
against losing defendant as costs. 
U.S.—Hancock v. Albee, D.C.Conn., 

11 F.R.D. 139. 

(2) Since Rule 30 (c) of the Fed¬ 
eral Rules of Civil Procedure, 28 U.S. 
C.A., requires a commissioner to be 
present at the taking of depositions, 
the trial court could, in its discretion, 
tax the commissioner's fees as costs 
in some modest sum. 

U.S.—Harris v. Twentieth Century- 
Fox Film Corporation, C,C.A.N.Y., 
139 P.2d 571. 

Change of deposition 
Where a deponent so changes his 
deposition as to destroy its useful¬ 
ness, by changing or deleting an¬ 
swers, he is subject to further exam¬ 
ination, and reporting and transcrip¬ 
tion costs of such further examina¬ 
tion should be imposed on him. 

U.S.—Colin V. Thompson, D.C.Mo., 
16 F.R.D. 194. 

33- U.S.—Grosley Radio Corporation 
V. Hicb, D.C.Iowa, 40 F.Supp. 261. 
G-iving false answers to interroga¬ 
tories 

If plaintiff corporation willfully 
gave false answers to interrogatories 
submitted, or if answers were made 
intending to mislead and deceive, or 
were made recklessly, resulting in a 
direct resistance of effort on part of 
defendants and interveners to secure 
full answers to their interrogatories, 
and where, if correctly and fully giv¬ 
en, necessity and expense of taking 
depositions would not have been re¬ 
quired, corporation should bear ex¬ 
pense necessitated by such willful ac¬ 
tion on its part. 

U.S.—Crosley Radio Corporation v. 
Hieb, supra. 

34. U.S.—Anderson v. General Mo¬ 
tors Corp., D.C.Wash., 161 F.Supp. 
668—Independent Productions 
Corp. V. Loew’s Inc., D.C.N.Y., 148 
F.Supp. 460—Farrar v. Farrar, D.C. 
Ark., 106 F.Supp. 238. 
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Machinoimport v. Clark Equip¬ 
ment Co., D.C.N.Y., 11 F.R.D. 55— 
Andresen v. Clear Ridge Aviation, 
D.C.Neb., 9 F.R.D. 50. 

Expenses of investigation 
U S.—Hope Basket Co. v. Product Ad¬ 
vancement Corp., D.C.Mich., 104 F. 
Supp. 444. 

Pees of technical experts 
U.S.—Standard Brands v. National 
Grain Yeast Corporation, D.C.N.J., 
36 F.Supp. 60. 

Prior order fl,x1ng liability 

A litigant is not entitled to an al¬ 
lowance of the costs of taking a 
deposition which the court had pre¬ 
viously ordered should be at his ex¬ 
pense. 

U.S.—^Cornell v. Gulf Oil Corporation, 
D.C.Pa., 35 F.Supp. 448. 

Selection of fortun 

Plaintiff, who picked forum in 
which to seek relief, did not have 
right to require payment of expenses 
of taking deposition in forum of its 
officers or managing agents. 

U.S.—Fruit Growers Co-op. v. Cali¬ 
fornia Pie & Baking Co, D.C.N.Y, 
3 P.R.D. 206. 

Exploratory depositions; use for im- 
peachment 

Where evidence showed that depo¬ 
sitions had been taken exploratorily 
and could only have been used in 
trial as impeachment, party was not 
entitled to taxation of cost of such 
depositions. 

U.S.—^Wagner v. Aetna Ins. Co., D.C. 
Neb., 16 F.R.D. 528. 

Written interrogatories; oral cross- 
examination 

Where plaintiff served notice that 
it would take the depositions of some 
seven witnesses in China on written 
interrogatories, and defendant was 
given, leave to cross-examine the wit¬ 
nesses orally on the taking of the 
depositions, each party was required 
to bear its own expenses. 

U.S.—^Winograd Bros. v. Chase Bank, 
D.C.N.Y., 31 F.Supp. 91. 

35. U.S.—^Anderson v. General Mo¬ 
tors Corp., D.C.Wash., 161 F.Supp. 
668 . 

36. U.S.—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

37. U.S.—General Houses, Inc. v. 
Mar loch Mfg. Corp., C.A.N.Y., 23^ 
F.2d 510. 
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to assess against defendant the costs of depositions 
sought by him if it develops, in whole or part, that 
his inquiry has turned out to be a mere fishing ex¬ 
pedition and of no avail to him in the defense of his 
case.^s 

Costs incurred in procuring depositions which are 
not used, or are not read or offered in evidence, at 
the trial have been disallowed.Under other 
authority, the fact that depositions are not actually 
introduced on the trial is not a sufficient reason for 
disallowing the costs thereof,^^ as where the action 
is dismissed for lack of jurisdiction,^^ or where 
plaintiff, by dismissing the case, prevents their use 
in evidence,or where the depositions are rea¬ 
sonably necessary, but the action is dismissed before 
trial on defendant’s motion for summary judg¬ 
ment. 

The fact that depositions are taken without pre¬ 
vious order of court is not a sufficient reason for 
disallowing the costs thereof.'*^ 

A stipulation for the dismissal of an action at 


35B C.J.S. 

defendant’s costs covers the expense of taking depo¬ 
sitions, regardless of whether defendant understood 
that deposition costs would be included.^^ 

Fees and mileage of witnesses. The fees^^ and 
mileage47 of witnesses called for depositions may be 
allowed as costs. 

Allocation of costs. Where the costs of three 
depositions taken by defendant are not allocated to 
the evidence of the separate deponents, and the 
costs of two of the depositions are not allowed, 
plaintiff’s objection to the taxation of costs of all 
three depositions will be sustained without preju¬ 
dice to the later taxation of the costs allocable to the 
deposition for which costs are allowable.^S 

g 1285.-Attorneys^ Fees and Ex¬ 

penses 

Under statute or court rule, attorney's fees or expenses 
In connection with the taking of depositions may be al¬ 
lowed as costs; where such statute or rule does not apply, 
the authorities are not in agreement as to such allow¬ 
ance. 


Defendant’s responsi])llity for plain¬ 
tiff’s impeenniousness 
Corporate plaintiff was not entitled 
to have expenses of its examination 
by defendant paid by defendant on 
ground that plaintiff was rendered 
impecunious by such defendant’s un¬ 
lawful actions, as such defendant’s 
responsibility was question at issue 
and plaintiff was not entitled to have 
decision thereof anticipated. 

U.S.—General Houses, Inc. v. Marloch 
Mfg. Corp., supra. 

38. U.S.—Checker Cab Mfg. Corpo¬ 
ration V. Checker Taxi Co., D.C. 
Mass., 3 P.R.D. 228. 

39. U.S.—The Carnia, D.C.N.T., 1 F, 
Supp. 219. 

Braun v. Hassenstein Steel Co., 
D.C.S.D., 23 F.B..D. 163. 

15 C.J. p 138 note 68. 

Stenographic costs see infra { 1286. 
Holding under role of court 
U.S.—^Amerman v. Butte Copper & 
Zinc Co., U.C.Mont., 6 F.R.U. 30- 

40. U.S.—Curacao Trading Co. v. 
Federal Ins. Co., C.C.A.N.Y., 137 
F-2d 911, certiorari denied 64 S.Ct. 
621, 321 U.S. 765, 88 U.Ed. 1061. 

Wagner v. Aetna Ins, Co., D.C, 
Neb., 16 F.R.D. 628—Andres en v. 
Clear Ridge Aviation, D.C.Neb., 9 
F.R.D. 50. 

Allowance held proper 

Where depositions taken were In 
the fair range of the issues and ex¬ 
amination of plaintiff before trial aid¬ 
ed counsel in cross-examination, the 
allowance of costs for taking deposi¬ 
tions was proper, although they were 
not introduced in evidence. 


U.S.—Donato v. Parker Pen Co., D.C. 
N.Y., 7 F.R.D. 148. 

41. U.S.—Oster v. Rubinstein, D.C.N. 
Y„ 142 F.Supp. 620, 621. 

Reason fox rule 

Section 1919 of Title 28 U.S.C.A. 
specifically empowers the district 
court to order the payment of costs 
“whenever any action ... is 
dismissed r»i • • for want of ju¬ 

risdiction.” 

U.S,—^Oster v. Rubinstein, supra. 
USotlon to dismiss made after deposi¬ 
tion taken 

Where plaintiffs had previously ex¬ 
amined defendant pursuant to rules 
and defendant took deposition of 
plaintiffs’ assignor, defendant was 
entitled on dismissal to costs neces¬ 
sarily incurred with respect to such 
deposition notwithstanding plaintiffs’ 
contention that it was unfair for 
them to be taxed costs where motion 
to dismiss on jurisdictional grounds 
was made after deposition had been 
taken. 

U.S.—Oster v. Rubinstein, supra. 

42. U.S.—Concrete Mixing & Con¬ 
veying Co. V. Great Western Power 
Co. of California, D.C.Cal., 46 F.2d 
331, appeal dismissed, C.C.A., 48 F. 
2d 1072. 

HI witness 

Taxation of cost of deposition of 
defense witness who was ill and 
would have been unable to proceed to 
place of trial was allowable, even 
though deposition was never offered 
in evidence as result of plaintiff’s dis¬ 
missal of action. 

U.S.—^Wagner v. Aetna Ins. Co., D.C. 
Neb., 16 F.R.D. 628, 
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43. U.S.—Curacao Trading Co. v. 
Federal Ins. Co., D.C.N.Y., 3 F.R.D. 
261. 

44, U.S.—^Andresen v. Clear Ridge 
Aviation, D.C.Neb., 9 F.R.D. 60. 

Absence of motion against taking 
depositions 

Where defendant took depositions 
on notice and plaintiff made no mo¬ 
tion that the depositions be not tak¬ 
en, in determining costs on entering 
summary judgment for defendant, 
the case must be considered as if the 
court had directed the depositions to 
be taken. 

U.S.—Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.N.T., 
139 F.2d 671. 

45- U.S.— K&glB V. Pennsylvania R. 
Co., D.C.Ohio, 19 P.R.D. 197. 

46- U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F.2d 
347—Concrete Mixing & Conveying 
Co. V. Great Western Power Co. of 
California, D.C.Cah, 46 F.2d 331, 
appeal dismissed, C.C.A., 48 F.2d 
1072. 

Federal Deposit Ins. Corpora¬ 
tion V. Fruit Growers Service Co., 
D.C.Wash., 2 F.R.D. 131. 

Fees and expenses of witnesses gen¬ 
erally see infra §§ 1289, 1290. 

47. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F.2d 
347. 

Roden v. Empire Printing Co., D. 

C. Alaska, 135 F.Supp. 665, affirmed, 
CA,, 247 F.2d 8. 

48. U.S.—Wagner v. Aetna Ins. Co.,. 

D. C,N©b., 16 F.R.D. 628. 
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There has been held to be no authority for the an order may be made allowing the taking of a 
allowance of an attorney’s fee on the taking of a deposition in a particular place on condition of the 

deposition, at least in the absence of a finding of payment of attorney’s fees and expenses, to be de¬ 

unfairness or bad faith or of other equitable consid- termined by the court and in particular circum- 
erations justifying an awardand a court has stances the travel expenses of defendant’s counsel 

been held not to have abused its discretion in failing to an abortive hearing have been held taxable 

to allow an attorney’s fee and expenses.Under ag'ainst plaintiff irrespective of the outcome of the 

ordinary circumstances, and in the absence of any case.^^ Also, a rule of the district court of a 
rule or statute, custom, or usage, and in an action particular district may provide that when one party 

at law, the travel expenses of an attorney incurred proposes the taking of a deposition at a place more 

in taking depositions for discovery purposes will not than 150 miles from the courthouse, the court has 
be allowed as costs to the prevailing party.^^ the power to order the applicant to pay the ex¬ 

penses, “including a reasonable counsel fee,” for the 

On the other hand, a court has been held not to attendance of one attorney for the adverse party 
have abused its discretion in awarding attorney’s prior to the examination;^^ and under the act of 

fees in connection with the taking of a deposition;53 June 25, 1948, c. 646, 62 Stat. 956, 28 U.S.C.A. § 1923 


49. U.S.—^Anderson v. General Mo¬ 
tors Corp., D.C.Wash., 161 F.Supp. 
668 . 

Weeks v. Baltimore & O. R. Co., 
D.C.Pa., 5 F.R.D. 17. 

Attorneys’ fees grenerally see supra § 
1283. 

Pees not allowed 

(1) Generally. 

U.S.—Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.N.Y., 
139 F.2d 571. 

Johnston v. Manufacturers & 
Traders Trust Co., D.C.N.T., 22 F. 
HD. 67—Machinoimport v. Clark 
Equipment Co., D.C.N.Y., 11 F.R.D. 
55. 

(2) Where action ag'ainst railroad 
was pending: in New York, and em¬ 
ployees of railroad, whom plaintiff 
sought to examine by deposition, re¬ 
sided in other states at some distance 
from New York, railroad was under 
no obligation to pay plaintiff reason¬ 
able traveling expenses and reason¬ 
able counsel fees for time consumed 
in taking depositions at places of res¬ 
idence of such witnesses. 

U.S.—^Delaney v. Atlantic Coast Line 
R. Co., D.C.N.Y., 5 F.R.D. 31. 

Preparation of written interroga¬ 
tories 

Where plaintiff's motion to limit 
taking of deposition of plaintiff’s 
president and general manager to 
written interrogatories was granted, 
and it did not appear that prepara¬ 
tion of written interrogatories by de¬ 
fendant's counsel would impose any 
undue burden on counsel or require 
unusual effort or research, or any 
greater preparation than if president 
and general manager should appear 
for oral examination, defendant 
would not be allowed counsel fees 
for preparation of written interroga¬ 
tories. 

U.S.—^Taejon Bristle Mfg. Co. v. Om- 
nex Corp., D.C.N.Y., 13 F.R.D. 448. 


Payment for inconvenience in attend- 
ing 

Where defendant did not willfully 
fail to appear for examination pursu¬ 
ant to plaintiff's notice, and defend¬ 
ant’s belief that he was entitled to 
examine plaintiff before defendant 
was examined was justified, and 
plaintiff was in a like default for 
failure to appear as demanded by de¬ 
fendant’s notice of examination, de¬ 
fendant need not pay plaintiff’s at¬ 
torney for inconvenience caused him 
in attending at time fixed for defend¬ 
ant’s deposition. 

U.S.—Sanib Corp. v. United Fruit Co., 
D.C.N.Y., 19 F.R.D. 9. 

50. U.S.—Hope Basket Co. v. Prod¬ 
uct Advancement Corp., D.C.Mich., 
104 F.Supp. 444. 

Depositions in foreign state 
U.S.—Hope Basket Co. v. Product 
Advancement Corp., supra. 

61. D.C.—^De Wagenknecht v. Stin- 
nes, 250 F.2d 414, 102 U.S.App.D.C. 
89. 

Testimony needed by both parties 
Where neither plaintiff nor defend¬ 
ant could prepare or try his case sat¬ 
isfactorily without testimony of cer¬ 
tain witnesses, and it appeared that if 
plaintiff had not first noticed taking 
of depositions of those witnesses, de¬ 
fendant would have been almost com¬ 
pelled to have done so, defendant’s 
motion for protective order asking 
that plaintiff be required to pay ex¬ 
penses of defendant’s counsel in con¬ 
nection with taking of depositions 
was denied. 

U.S.—Continental Cas. Co. v. Houdry 
Process Corp., D.C.Pa., 18 F.R.D. 
75. 

52- U.S.—Standard Brands v. Na¬ 
tional Grain Yeast Corporation, D. 
C.N.J., 36 F.Supp. 60. 

Manley v. Canterbury Corp-» D-C. 
Del., 17 F.R.D. 234—^Delaney v. At¬ 
lantic Coast Line R. Co., D.C.N.Y., 
5 F.R.D. 31—^Weeks v. Baltimore & 
O. R. Co., D.CPa., 6 F.R.D. 17. 
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Travel and Incidental expenses not 
allowed 

U.S.—Manley v. Canterbury Corp., D. 
C.Del., 17 P.R.D. 234. 

53- D.C.—^De Wagenknecht v. Stin- 
nes, 243 F.2d 413, 100 U.S.App.D.C. 
156, certiorari denied 78 S.Ct. 44, 
355 U.S. 830, 2 L.Ed.2d 43. 

No charge against adverse parties 
Where expected adverse parties had 
given notice that they would oppose 
petition for order authorizing taking 
of deposition on oral examination for 
perpetuation of testimony in support 
of petitioner’s claim, and had aban¬ 
doned their position only on signing 
of consent order by which petitioner 
agreed to pay reasonable fee to at¬ 
torney for expected adverse parties, 
expected adverse parties would not 
be charged with any portion of fee, 
notwithstanding petitioner’s conten¬ 
tion that cross-examination had been 
for their benefit and that they should 
pay a part of fee. 

D.C.—^De Wagenknecht v. Stinnes, su¬ 
pra. 

54. U.S.—Goodman v. Lane, D.C.N. 
Y., 12 F.R.D. 176. 

55. U.S.—U. S., for Use of Tilo Roof¬ 
ing Co., V. J. Slotnik Co., D.C. 
Conn,, 3 F.R D. 408. 

56. U.S.—Ryan v. Arabian Am. Oil 
Co., D.C.N.Y., 18 F.R.D. 206. 

Agreement of parties as to expenses 
Under such rule, a provision m or¬ 
der for examination of plaintiff by de¬ 
fendant before trial of action in Dis¬ 
trict Court for Southern District of 
New York that each party was to 
bear his own expenses in connection 
with taking of deposition did not pre¬ 
clude plaintiff from recovering 
amount of fee paid by him to his 
attorney in Seattle, Washington, for 
representing plaintiff at taking or 
deposition. 

U.S.—Ryan v. Arabian Am. Oil Co., 
supra. 
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(a), as amended June 18, 1954, c. 304, 68 Stat 253, 
attorney’s and proctor’s docket fees may be taxed 
as costs as specified, including* $2.50 for each deposi¬ 
tion admitted in evidence.^'^ 

Under the Federal Rules of Civil Procedure, Rule 
30 (g) (1), 28 U.S.C.A., ^‘If the party giving the 
notice of the taking of a deposition fails to attend 
and proceed therewith and another party attends in 
person or by attorney pursuant to the notice, the 
court may order the party giving the notice to pay 
to such other party the amount of the reasonable 
expenses incurred by him and his attorney in so at¬ 
tending, including reasonable attorney’s fees.”^^ 

1 1286.- Stenographic Costs; Copies 

of Depositions 

The allowance of stenographer's fees in connection 
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with the taking of depositions has been held discretionary 
with the court. Fees paid for copies of depositions are 
not ordinarily taxable. 

Under the act of June 25, 1948, c. 646, 62 Stat, 955, 
28 U.S.C.A. § 1920 (2), providing that ‘‘fees of 
the court reporter for all or any part of the steno¬ 
graphic transcript necessarily obtained for use in the 
case,” transcripts of depositions are considered part 
of the “stenographic transcript” for the purposes of 
the provision.^^ The burden is on the prevailing 
party to demonstrate that a deposition transcript the 
cost of which he includes in his bill of costs was 
necessarily obtained;®® but a party who noticed a 
deposition cannot be heard to say that it was 
unreasonably taken.®^ If the parties abuse their 
rights on discovery by taking depositions unneces¬ 
sarily or prolonging them unreasonably, to that ex- 


67. U.S.—^Perlman v. Feldmann, D.C. 
Conn,. 116 P.Supp. 102. 

Department of Highways v. Mc¬ 
Williams Dredging Co., D.C.La., 
10 F.R.D. 107, affirmed, C.A., 187 F. 
2d 61. 

BisallowaxLce of fees held erroneous 
XJ.S.—Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.H.T., 
139 P.2d 571. 

Statute not limited to depositions 
orally tahen 

TJ.S.—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

Admission into evidence of excerpts 
from depositions was sufficient to 
meet statutory requirement. 

IT.S.—Lindeman v. Textron, Inc., D.C. 

N.T., 136 P.Supp. 157. 

Depositions In foreign state 

An. item of fifteen dollars in suc¬ 
cessful defendants’ bill of costs for 
fees of their attorneys attending rea¬ 
sonably necessary taking of six depo¬ 
sitions by defendant at corporate 
plaintiff's place of business in foreign 
state was properly taxed as costs by 
court clerk. 

U.S.—Hope Basket Co. v. Product 
Advancement Corp., D.C.Mich., 104 
F.Supp. 444. 

58. Actual payment of fee not re¬ 
quired 

Under the Rule, in absence of con¬ 
trary showing it must be presumed 
that defendant notified of taking of 
depositions paid, or was obliged to 
pay, reasonable value of attorney’s 
services, regardless of whether such 
payment was actually made. 

U.S.—^Detsch & Co. v. American Prod¬ 
ucts Co., C.C.A.Cal., 141 F.2d 662. 

59. U.S.—Cooke v. Universal Pic¬ 
tures Co., D.C.K.Y., 135 F.Supp. 
480. 

Stenographic costs and fees general¬ 
ly see infra § 1288. 

Meaning of “reasonably necessary” 
Cost of original copy of transcript 


of deposition on file with clerk may 
be taxed in favor of party who no¬ 
ticed deposition if he shall have pre¬ 
vailed on the merits and if it was 
necessarily obtained in sense that 
taking of deposition and its general 
content was reasonably necessary for 
development of case In light of situa¬ 
tion then existing. 

U.S.—Perlman v. Feldmann, D.C. 

Conn., 116 F.Supp. 102. 

Court Reporters Act 

Deposition transcripts, unlike trial 
transcripts, were not brought within 
range of taxable costs by the Court 
Reporters Act. 

U.S.—Perlman v. Feldmann, supra. 
Deposition not taken by official re¬ 
porter 

(1) Stenographic cost of a deposi¬ 
tion may be taxable even though it is 
taken by a person other than the offi¬ 
cial court reporter. 

U.S.—Perlman v. Feldmann, supra— 
Hansen v. Bradley, D.C.Md., 114 F. 
Supp. 382. 

Hancock v. Albee, D.C.Conn., 11 
F.R.D. 139. 

(2) Other authority is to the con¬ 
trary. 

U.S.—Copeman Laboratories Co. v. 
Norge Division of Borg-Warner 
Corp., D.C.Mich., 89 F.Supp. 161. 

(3) Authority who was not the 
official court reporter, but before 
whom pre-trial depositions were no¬ 
ticed became the "court reporter pro 
hac vice” by implied appointment of 
court, in view of fact that no objec¬ 
tion to such authority was noted, and, 
therefore, was a "court reporter” 
within statute; fact that when depo¬ 
sition is taken before person other 
than official court reporter transcript 
costs may be at higher rate than 
that prescribed for trial transcripts 
furnished by official court reporter, 
does not prevent costs of such tran¬ 
script from being taxed as costs. 
U.S.—^Perlman v. Feldmann, supra, 
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Justification for refusal to answer 

Item of costs representing report¬ 
er’s charge for certified portion of 
deposition filed in support of motion 
to compel answers to questions and 
production of documents was disal¬ 
lowed successful defendants, where it 
did not appear that the refusal to an¬ 
swer was without substantial justi¬ 
fication. 

U.S.—Burnham Chemical Co. v. Borax 
Consol., D.C.Cal., 7 F.R D. 341. 

Unproductive Une of inquiry 
Merely because a line of inquiry 
followed by a defendant in conduct¬ 
ing examination of plaintiff before 
trial proves unproductive, its at¬ 
tempted development is not neces¬ 
sarily oppressive and hence uncon¬ 
scionable so as to authorize to abate 
cost occasioned by such line of in¬ 
quiry. 

U.S.—Hartig v. Schnoecknecht, D.C- 
Conn., 11 F.R.D. 166. 

60. U.S.—^Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

Deposition taken through attorney 
Where deposition is taken by par¬ 
ty through his attorney, inference 
that attorney will not abuse his pro¬ 
fessional privileges will be suffi¬ 
cient to support finding that tran¬ 
script was reasonably obtained, in 
absence of affirmative showing to 
contrary* 

U.S.—Perlman v. Feldmann, supra. 
19‘ecessity held shown 
U.S.—^Bank of America v. Loew’s In¬ 
tern. Corp., D.C.N.X., 163 F.Supp. 
924—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102, 111, 

61. U.S.—^Perlman v. Feldmann, su¬ 
pra. 

"As to him there is an inference 
that its taking was within the Rule- 
invoked.” 

U.S.—^Perlman v. Feldmann, supra. 
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tent the transcript is not necessarily obtained and 
not taxable.^" 

The allowance of stenographer’s fees for the tak¬ 
ing or transcribing of depositions has been held to 
lie within the discretion of the court,and not to be 
a matter of right.^^ Under other authority, the 
cost of having a deposition transcribed must be 
borne by the party at whose instance it was takcn.^5 

The stenographer’s fees may be taxed for a depo¬ 
sition obtained for use in the case even though the 
trial takes such a course that it is never actually 
offered or received in evidence,^® or is not otherwise 
referred to in the course of the trial but under 
other authority, while these facts are not controlling, 
they may be considered in the exercise of the discre¬ 
tion of the court,®s as where the depositions did 


not facilitate the determination of the case, but were 
used solely for the benefit of the party taking 
them.®9 A distinction has been drawn between the 
stenographic cost of depositions used merely for 
discovery purposes and such costs incurred for use 
at the trial; in the former case, where the deposi¬ 
tion is not subsequently used at the trial, the steno¬ 
graphic cost of the deposition is generally, but not 
always, disallowed in the costs of the case.'^® Where 
depositions are not for discovery purposes, but are 
introduced as evidence in the case in some material 
aspect, the cost of such evidence will be allowedJ^ 

Fees paid for copies of depositions are not ordi¬ 
narily taxable,*^2 ^t least where the depositions have 
been filed in court,the reason being that, since 
the original deposition is on file, and is available for 


62. U S.—Perlman v. Feldmann, su¬ 
pra. 

63. U S.—Harris v. Twentieth Cen¬ 
tury-Fox Film Corporation, C.C.A. 
ISr.Y., 139 F.2d 671. 

Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234— 
Jerome v. Twentieth Century-Fox 
Film Corp., D.C.N.T., 71 F.Supp. 
916. 

Republic Mach. Tool Corp. v. 
Federal Cartridge Corp., D.C.Minn., 

5 F.R.D. 388. 

Discretion of court generally see su¬ 
pra § 1274. 

Pee held properly taxed as costs 
U.S.—^Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.N.T., 
139 F.2d 571—^American Surety Co. 
of New York v. Sullivan, C.C.A.N. 
Y., 7 F.2d 605. 

Perlman v. Feldmann, D.C.Conn., 
116 F.Supp. 102—Hope Basket Co. 
V. Product Advancement Corp., D, 
C.Mich., 104 F.Supp. 444. 

Hartig v. Schnoecknecht, D.C, 
Conn., 11 F.R.D, 166—^Hancock v. 
Albee, D.C.Conn., 11 F.R.D. 139. 
Pees held not properly taxed 

(1) In general. 

U.S.—Harris v. Twentieth Century- 
Fox Film Corporation, C.C.A.N.Y., 
139 P.2d 571. 

Jerome v. Twentieth Century- 
Fox Film Corp., D.C.N.Y., 71 F. 
Supp. 916, 

Republic Mach. Tool Corp. v. 
Federal Cartridge Corp., D.C.Minn., 

6 F.R.D. 388. 

(2) Where action was submitted in 
part on depositions, at request of 
both parties thereto and for the con¬ 
venience of both sides, refusal to tax 
stenographic costs thereof was with¬ 
in discretion of court. 

U.S.—Banks v. Chicago Mill & Lum¬ 
ber Co., D.C.Ark., 106 F.Supp. 234. 
Reporter’s fee for abortive hearing 
held taxable against plaintiff irre¬ 
spective of outcome of case. 


U.S.—U. S., for Use of Tilo Roofing 
Co., V. J. Slotnik Co., D.C Conn., 3 
F.R.D. 408. 

64. U.S.—^Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

Republic Mach. Tool Corp. v. 
Federal Cartridge Corp., D.C.Minn., 
5 F.R.D. 388. 

65. U.S.—Saper v. Long, D.C.N.Y., 
17 F.R.D. 491—Burke v. Central- 
Illinois Securities Corp., D.C.Del., 
9 F.R.D. 426. 

66. U.S.—^Hartig v. Schnoecknecht, 
D.C.Conn., 11 F.R.D. 166—Hancock 
V. Albee, D.C.Conn., 11 F.R.D. 139. 
“When a deposition is taken within 

the proper bounds of discovery as 
delineated by the Federal Rules, at 
least one transcript thereof, either 
that on file in the Clerk’s office or if 
none is filed that obtained by a par¬ 
ty, will normally be found to be nec¬ 
essarily obtained for use in the case, 
whether or not the deposition is ac¬ 
tually offered or used in the trial.” 
U.S.—Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102, 110. 

Under stipulation, made when depo¬ 
sition was taken, that testimony 
might be taken by stenographer and 
that stenographer’s fees would be 
taxable as costs, defendant was en¬ 
titled to tax such fees, regardless of 
whether deposition was actually in¬ 
troduced in evidence. 

U.S.—Liebert v. Netherlands Ameri¬ 
can Steam Nav. Co., D.C.N.Y., 2 F. 
R.D. 316. 

67. U.S.—Hartig v. Schnoecknecht, 
D.C.Conn., 11 F.R.D. 166. 

68. U.S.—Republic Mach. Tool Corp. 
V. Federal Cartridge Corp., D.C. 
Minn.. 6 F.R.D. 388. 

69. U.S.—Republic Mach. Tool Corp. 
V. Federal Cartridge Corp., supra. 

70. U.S.—Manley v. Canterbury 
Corp., D.C.Del., 17 F.R.D. 234. 

71. U.S.—^Manley v. Canterbury 
Corp., supra. 


72, U.S—Hope Basket Co. v. Prod¬ 
uct Advancement Corp., D.C.Mich., 
104 F.Supp. 444. 

General Cas. Co. of America v. 
Stanchfleld, D.C.Mont., 23 F.R.D. 
58. 

Depositions obtained for counsel’s 
use 

D.C.—Firtag v. Gendleman, D.C., 162 
F.Supp. 226. 

Where action was dismissed before 
trial on defendant’s motion for sum¬ 
mary judgment, disbursements made 
by defendant in obtaining copies of 
depositions taken by plaintiff were 
properly disallowed from bill of 
costs. 

U.S.—Curacao Trading Co. v. Fed¬ 
eral Ins. Co., D.C.N.Y., 3 F.R.D. 
261. 

Effect of rule of court 
U.S.—Burnham Chemical Co. v. Borax 
Consol., D.C.CaL, 7 F.R.D. 341. 

73. U.S.—Penner v. Balfe Printing 
Corp., D.C.Mass., 21 F.R.D. 299— 
Ryan v. Arabian Am. Oil Co., D.C.N. 
Y., 18 F.R.D. 206. 

Delay in filling originals 

Disallowing as costs incident to 
taking of depositions a charge in¬ 
curred by defendant for copies of 
depositions taken by plaintiff was 
not error on ground that plaintiff did 
not file original of depositions until 
some months passed, where defend¬ 
ant made no prior request that they 
be filed. 

U.S.—Penner v. Balfe Printing Corp., 
D.C.Mass., 21 F.R.D. 299. 
Depositions not filed until day of 
trial 

Where depositions taken by plain¬ 
tiff were not filed with court until 
day of trial, so that defendant could 
not use them unless he bought copies 
or asked for plaintiff's copy, suc¬ 
cessful defendant was entitled, as 
costs, to cost of obtaining copies of 
stenographic minutes of the deposi¬ 
tions. 
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inspection by all parties, the procurement of a copy 
thereof is merely for convenience, and not because 
it is necessary for use in the case.*^^ The allowance 
of such items is held to be discretionary with the 
court.Where, however, the filing of a deposition 
is waived and, as a result, no copy is available in the 
.clerk’s office for the use of the parties, the prevail¬ 
ing party, whether or not he noticed the deposi¬ 
tion, is entitled, with some qualification, to have 
the cost of one copy purchased by him taxed in 

Jiis favor 

The cost of one copy of the transcript, either that 
on file or, if none is filed, that purchased by the 
prevailing party, may be taxed unless an adverse 
party shall interpose a specific objection and it there¬ 
upon appears that the deposition was improperly 
taken or unduly prolonged.'^'^ s^ch an objection, if 
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pressed, should be made to the clerk of court in the 
first instance.'^s 

§ 1287. - Fees of Court Officers 

The costs and fees of a reference may, by direction of 
the court, be charged against a particular party. 

The costs of a reference may properly be con¬ 
sidered as costs within the meaning of the Federal 
Rules of Civil Procedure, Rule 54 (d), 28 U.S.C.A., 
providing that “except when express provision 
therefor is made either in a statute of the United 
States or in these rules, costs shall be allowed as of 
course to the prevailing party unless the court oth¬ 
erwise directs and this principle has been held 
applicable to a master’s fees,80 regardless of the 
ultimate holding as to the jurisdiction of the court 
over the subject matter.^i Under this Rule and 


U.S.—Cooke V. Universal Pictures Co , 
DC-lSr.Y., 135 F.Supp. 480. 

Wkere defendant waived filing of 
deposition taken by plaintiffs he 
could not, on ground that deposition 
was not on file, tax as costs the ex¬ 
pense of procuring copy thereof for 
his own use. 

U.S —Lindeman v. Textron, Inc., D. 
C.N.T., 136 F.Supp. 157. 

74. U.S.—Perlman v. Feldmann, D. 

C. Conn., 116 F.Supp. 102. 

General Cas. Co. of America v. 

Stanchfield, D.C.Mont., 23 F.RD. 
58 —Ryan v. Arabian Am. Oil Co., 

D. C.N,T„ 18 P.R.D. 206—Burnham 
Chemical Co. v. Borax Consol., D.C. 
Cal., 7 P.R.D. 341. 

Kepresentation of party by two law 
firms 

Fact that prevailing defendants 
were represented by two law firms, 
one in New York and other in Con¬ 
necticut, was not sufficient to show 
that additional copies were necessari¬ 
ly, as distinguished from convenient¬ 
ly, obtained, and therefore costs of 
such additional transcripts would not 
foe taxed. 

U S.—^Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

75. U.S.—Hansen v. Bradley, D.C. 
Md., 114 F.Supp. 382. 

Burnham Chemical Co. v. Borax 
Consol., D.C.Cal., 7 F.R.D. 341. 

76. U.S.—^Perlman v. Feldmann, D.C. 
Conn., 116 F.Supp. 102. 

Qualifications stated 

Party noticing deposition is not 
entitled to have such cost taxed if 
taking and content of deposition was 
not reasonably necessary, and adverse 
party is not entitled to have cost tax¬ 
ed of so much of transcript as covers 
cross-examination unreasonably pro¬ 
longed or irrelevant. 

U.S.—^Perlman v. Feldmann, supra. 
Uepositions not filed or docketed 
Where none of the four depositions 


noticed by plaintiff nor one noticed 
by defendants were filed or docketed, 
the court would assume that filing 
thereof was waived, and, therefore, 
would confirm allowance to defend¬ 
ants, who were the prevailing par¬ 
ties, of cost of transcripts of all dep¬ 
ositions. 

U S.—Perlman v. Feldmann, supra. 

77. U.S.—Perlman v. Feldmann, su¬ 
pra. 

Impeachment of party^s testimony 
Where defendant took deposition of 
plaintiff, and plaintiff’s counsel 
might reasonably have anticipated 
that defendant might use deposition 
to impeach plaintiff's testimony, such 
possibility made it reasonably neces¬ 
sary that plaintiff's counsel should 
have a copy of deposition to protect 
plaintiff's rights by holding impeach¬ 
ment within proper limits. 

U.S.—Hancock v. Albee, D.C.Conn., 11 
F.RD. 139. 

78. U.S.—^Perlman v. Feldmann, D. 

C. Conn., 116 F.Supp. 102. 

Reason for rule 

An objection cannot be said to be 
reviewable by the court unless first 
presented to clerk. 

U.S.—Perlman v. Feldmann, supra. 

79. U.S.—^Mallonee v. Fahey, D.C. 
Cal., 122 F.Supp. 472. 

D.C.—-Dyker Bldg. Co. v. U. S., to Use 
of Parreco, 182 P.2d 85, 86 U.S.App. 

D. C. 297. 

Pees of court officers as items of 
costs generally see Costs § 216. 

Costs bom© eg.ually by parties 

(1) Generally. 

D.C.—Tendler v. JafCe, 203 P.2d 14, 
92 U.S.App.D.G. 2, certiorari denied 
74 S.Ct. 29. 346 U.S. 817, 98 L.Ed. 
344. 

(2) Costs of printing special mas¬ 
ter’s report. 

U.S.—Cold Metal Process Co. v. Unit¬ 
ed Engineering & Foundry Co., D. 
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C Pa., 132 F.Supp. 597, appeal dis¬ 
missed, C.A., 221 F.2d 115, affirmed 
76 S.Ct. 904, 351 U.S. 445. 100 L.Ed. 
732, and affirmed, C.A., 235 F.2d 
224. 

(3) In subcontractor's action 
against United States contractor, 
wherein master was appointed and it 
appeared that subcontractor prevail¬ 
ed, although it did not prevail entire¬ 
ly, each party would be required to 
bear its own costs, and costs of ref¬ 
erence would be divided equally be¬ 
tween the parties. 

U.S.—U. S. for Use of T. M. Page 
Corp. V. Hensler, 125 F.Supp. 887. 

Account not making hearings un¬ 
necessary 

Where account filed by defendant 
did not make hearings before a spe¬ 
cial master unnecessary and plaintiff 
recovered, court properly imposed 
cost of the reference on defendant. 
U.S.—Wilkie V. Santly Bros., C.C.A. 
N.Y., 139 F.2d 264, certiorari denied 
64 S.Ct. 1068, 322 U.S. 740, 88 L.Ed. 
1574. 

Discretion held not abused 

In action against principal contrac¬ 
tor and surety to recover amounts 
allegedly due under subcontract on 
housing project, where special mas¬ 
ter was appointed at request of use 
plaintiffs and with consent of princi¬ 
pal contractor, and it appeared that 
the use plaintiffs prevailed, although 
they did not prevail entirely, trial 
court did not abuse its discretion of 
directing that the costs of the refer¬ 
ence should be borne one-half by use 
plaintiffs rather than entirely by 
principal contractor and its surety. 
D.C.—Dyker Bldg. Co. v. U. S., to Use 
of Parreco, 182 F.2d 85, 86 U.S.App, 
D.C. 297. 

80. U.S.—Mallonee v, Fahey, D.C, 
Cal.. 122 F.Supp, 472. 

81 . U.S.—^Mallonee v. Fahey, supra. 
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Rule 53 (a), providing- that “the compensation to be 
allowed a master shall be . . . charged upon 

such of the parties ... as the court may 
direct,” or without express reference to such Rules, 
the taxation of masters’ fees or compensation 
against particular parties has been held proper 
and the allowance of a master’s fees and disburse¬ 
ments may be dictated for dominating reasons of 
justice.S3 The successful party may be charged 
with the whole, or part, of the costs of an unneces¬ 
sary reference which has proved futile or was 
factiously prolonged,S4 and a master’s fees and ex¬ 
penses may properly be taxed against the party in 
whose favor a decree is rendered, where such party 
appeared and participated in the proceeding with 
knowledge that such fees and expenses would be 
assessed by the court.^5 

The fees of a referee must be controlled by the 
allowance of the court, if not agreed on by the par¬ 
ties, and are not effected by the statutory fees pre¬ 


scribed by the state.^® Where the trial judge di¬ 
rects a reference to a special master to take testi¬ 
mony with respect to the service of process, a provi¬ 
sion in the order of reference that the expenses of 
the hearing, if service is held valid, may be borne 
by the party who eventually fails in tlie action, is 
proper.s^ The court may require the fees of a 
special master to be paid in the first instance by one 
of the parties litigant and to be allocated ultimately 
as the court shall direct or the fee may be made 
a charge on both parties, with ultimate liability on 
one;S^ or the court may provide that in the event 
that one of the parties does not pay his apportioned 
share, the other party shall promptly make the pay¬ 
ment and shall include it as taxable costs against the 
nonpaying party.^0 

Where a complaint is dismissed, the losing party 
may be ordered to pay the costs of the reference 
to the special master and other decisions as to 
costs may be made on dismissal.^^ 


82. U.S.—^Wilson v. Homestead 

Valve Mfg. Co., C.A.Pa., 217 F.2d 
792, certiorari denied 75 S.Ct. 606, 
349 U.S. 916, 99 KEd. 1250—Chem¬ 
ical Bank & Trust Co. v. Prudence- 
Bonds Corp. (New Corp.), C.A.N.Y., 
207 P.2d 67, certiorari denied 74 S. 
Ct. 429, 347 U.S. 904, 98 L.Ed. 1063. 

Mallonee v. Fahey, D.C.Cal., 122 
F.Supp. 472. 

Compensation of master or referee 
generally see supra § 897. 

Persons liable for costs generally see 
supra § 1278. 

All expenses imposed on defendant 
Where defendants were only will¬ 
ing to concede that they owed $313.83 
to plaintiffs under contract, and 
plaintiffs recovered nearly $8,500 in 
accounting proceedings, defendants 
would be required to pay all expenses 
of reference to master, although ex¬ 
penses would probably have been no 
more than one-half actual expenses if 
plaintiffs had not attempted to swell 
their claim. 

U.S.—Pallma v. Fox, C.A.N.T., 182 F. 
2d 895. 

Fees divided between parties 

(1) Generally. 

U.S.—Woods V. Pielel, C.A.in., 187 
P.2d 453. 

Cold Metal Process Co. v. United 
Engineering & Foundry Co., D.C. 
Pa., 132 F.Supp. 597, appeal dis¬ 
missed, C.A., 221 F.2d 115, affirmed 
76 S.Ct. 904, 351 U.S. 445, 100 L. 
Ed. 732, affirmed 235 F.2d 224— 
Soya Processing Co. v. Sirota, D.C. 
N.T., 104 F.Supp. 428. 

(2) Where accounting had been or¬ 
dered at request of all parties to mi¬ 
nority stockholders’ action against 
majority stockholder, and report ben¬ 
efited corporation as well as plain¬ 


tiffs, expense of master’s fee would 
bo divided equally amongst three par¬ 
ties. 

U.S.—Spaeth v. Journal Printing Co., 
D.C.Alaska, 139 F.Supp. 188. 

(3) Where action involving validi¬ 
ty of patent was referred to master 
in the interest and for the conven¬ 
ience of both parties, $18,000 com¬ 
pensation to master would be as¬ 
sessed $13,000 against unsuccessful 
patentee and $5,000 against party at¬ 
tacking validity of patent. 

U.S.—Robertshaw - Fulton Controls 
Co. V, Patrol Valve Co., D.C.Ohio, 
106 F.Supp. 427, affirmed, C.A., 210 
F.2d 146. 

(4) On petition by independent 
theater owner for rule to show cause 
why moving picture distributors 
should not be held in contempt for 
alleged violation of injunctive de¬ 
cree in anti-trust action, two thirds 
of special master’s compensation 
should be paid by unsuccessful inde¬ 
pendent theater owner, and one third 
by distributors. 

U.S.—^Milwaukee Towne Corp. v. 
Loew’s Inc., D.C.IIL, 139 F.Supp. 
809. 

83. U.S.—^First Nat. Bank & Trust 
Co. of Racine v. Village of Skokie, 
C.A.I11., 190 F.2d 791, certiorari de¬ 
nied 72 S.Ct. 303, 342 U.S. 909, 9’6 
L.Ed. 680. 

84. U.S.—Gold Seal Importers v. 
Morris White Fashions, C.C.A.N.T., 
152 F.2d 660—Salvage Process 
Corp. V. Acme Tank Corp., C.C.A. 
N.T., 104 P.2d 105. 

Expenses divided between parties 
Where record disclosed that refer¬ 
ence, after injunction in patent in¬ 
fringement suit was dissolved, was 
not Justified, that defendant was un¬ 
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able to prove damages of any large 
amount, and that defendant deliber¬ 
ately paid no attention to repeated 
statements of referee as to what he 
desired, expenses of the reference 
were required to be paid one third by 
plaintiff and two thirds by defend¬ 
ant. 

U.S.—Gold Seal Importers v. Morris 
White Fashions, C.C.A.N.T., 152 F. 
2d 660. 

Award of nominal damages 
Where master’s report is confirmed 
by court and awards nominal dam¬ 
ages, costs of reference, including 
master's fees, should be taxed against 
party who obtained appointment of 
the master. 

U.S.—Gold Seal Importers v. Morris 
White Fashions, D.C.N.T., 4 P.R.D. 
386, affirmed, C.C.A., 152 F.2d 660. 

85. U.S.—^Universal Oil Products Co. 
V. Root Refining Co,, Del., 66 S.Ct. 
1176, 328 U.S. 575, 90 L.Ed. 1447, 
rehearing denied 67 S.Ct. 24, 329 U. 
S. 823, 91 L.Ed. 700. 

86. U.S.—^New Jersey Terminal Dock 
& Improvement Co. v. Estates of 
Long Beach, C.C.N.Y., 179 F. 973. 

87. U.S.—Bomze v. Nardis Sports¬ 
wear, C.C.A,N.Y., 166 F.2d 33. 

88. U.S.—Heiberg v. Hasler, D.C.N. 
Y., 1 F.R.D. 736. 

89. U.S.—^Valenstein v. Bayonne Bolt 
Corp., D.C.N.Y,, 6 F.R.D. 363. 

90. U.S.—Soya Processing Co. v. 
Sirota, D.C.N.Y., 104 F.Supp. 428. 

91. U.S.—Barnes v. First Nat. Bank, 
Forest, Ohio, C.A.Ohio, 266 F.2d 
348. 

92. Status of savings association 
(1) Real party in interest, in pro¬ 
ceeding seeking restoration of sav¬ 
ings association to its status prior 
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An appellate court has held itself not justified in 
altering or modifying the decree as it relates to 
costs, where no question is raised that the fees 
which the court fixed for the special master are fair 
and reasonable. 

Decisions as to fees of the clerk^'^ or of an audi¬ 
tor,^ ^ and under a former federal statute,®® will be 
found in the note. 

§ 1288. - Stenographic Costs and Fees 

Generally 

Under the statute providing that fees for aJI or any 
part of the stenographic transcript necessarily obtained 
for use In the case may be taxed as costs, the allowance 


35B C.J.S. 

of such cost depends largely on the facts of the particu¬ 
lar case. 

Under the Act of June 25, 1948, 28 U.S.C.A. § 
1920 (2), c. 646, 62 Stat. 955, providing that a judge 
or clerk of any court of the United States may tax 
as costs fees of the court reporter for all or any 
part of the stenographic transcript necessarily ob¬ 
tained for use in the case, it is within the discretion 
of the court to determine whether or not the steno¬ 
graphic transcript is ^'necessarily obtained for use 
in the case,'’®^ and this appears to be the reasonable 
meaning and intent of the language of the statute.^® 
The allowance of the cost of the transcript depends 
largely on the facts of the particular case,®® and 


to order appointing conservator, was 
the association itself, and all fees and 
charges of special master in connec¬ 
tion with turn-back proceedings were 
properly assessable and chargeable as 
costs only to the association on dis¬ 
missal, pursuant to appellate court’s 
mandate, of pleadings of association 
and other parties seeking such relief. 
U.S.—Mallonee v. Fahey, D.C.Cal., 

122 F.Supp. 472. 

(2) Where savings association and 
bank group sought in part the same 
relief, in connection with which spe¬ 
cial master conducted discovery pro¬ 
ceedings, and pleadings of associa¬ 
tion and group were subsequently 
directed by appellate court to be dis¬ 
missed, at cost of association and 
group, services of special master 
were properly assessable against both 
the association and the group. 

XJ.S.—^Mallonee v. Fahey, supra. 

Bismissad of cross-claim 

(1) Although appellate court di¬ 
rected dismissal of cross-claim in in¬ 
terpleader in multiple-party case at 
cost of cross claimant, where cross¬ 
claim did not disclose interest of 
cross claimant in services of special 
master, fees allowed to special mas¬ 
ter as costs would not be assessed 
against cross claimant. 

US.—^Mallonee v. Fahey, supra. 

(2) Although appellate court di¬ 
rected dismissal of cross-claim in na¬ 
ture of interpleader, filed by trustee, 
which had legal title to property and 
notes signed by individuals, payable 
to savings association, in multiple- 
party proceedings concerning validi¬ 
ty of appointment of conservator and 
return of assets to association, at 
trustee’s costs, where trustee sought 
same relief as association and on 
much the same grounds and was not 
benefited by services of master in 
discovery proceedings or in turn-back 
proceedings, fees of master were not 
assessable as costs against cross 
claimant, 

TJ.S.—^Mallonee v. Fahey, supra. 

93. U.S.—James Blackstone Memori¬ 


al Library Ass’n v. Gulf, M. & O 
R. Co., C.A.I11.. 264 F.2d 445. 

94, Pees held not taxable 

Where plaintiffs prevailed under 
court’s judgment which provided that 
costs were adjudged against defend¬ 
ants, and case was controlled by 
statutory provision that plaintiff 
shall not be liable for costs in dis¬ 
trict court or for costs at any subse¬ 
quent stage of proceedings unless 
they accrue on his appeal, clerk’s 
fees could not be taxed under statute 
providing that on entry of any judg¬ 
ment there shall be charged and col¬ 
lected by clerk, from prevailing par¬ 
ty, as an additional fee for services 
performed and to be performed in 
the proceeding, the further sum of 
five dollars. 

U.S.—^W. I. Anderson & Co. v. Ala¬ 
bama Great Southern R. Co., D.C. 
Ga., 38 F.Supp. 453. 

95, Expenses of audit divided be¬ 
tween parties 

Where insurer used auditor ap¬ 
pointed by court to prove its case for 
premiums on liability policy for com¬ 
mon carrier, and could not have pro¬ 
ceeded unless insured itself had had 
insured’s books audited, and insured 
was no more to blame than insurer 
for the confusion into which their 
business had fallen and judgment 
was for insurer, court improperly 
charged the auditor’s fee against in¬ 
sured, and expense of the audit 
should be divided between the parties. 
U.S.—Bowen Motor Coaches v. New 
York Casualty Co., C.C.A.Tex., 139 
F.2d 332. 

96, Procedure; applicability of state 
statute 

(1) Former federal statute allow¬ 
ing recovery of fees and compensa¬ 
tion of court officers m like manner 
as the fees of state officers are recov¬ 
ered related only to the procedure for 
recovering fees, and did not purport 
to change rights of the parties as to 
costs. 

U.S—'Vincennes Steel Corporation v. 
Miller, C.O.A.Miss., 94 F.2d 347. 

(2) Statute did not make applica¬ 
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ble to the federal courts a special 
state statute applying to only one 
county in the state 
U.S—^Aiken v. Smith, La., 57 F. 423, 

6 C.C.A. 414. 

97. U.S.—Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R.2d 
1234. 

Bank of America v. Loew's In¬ 
tern. Corp., D C.N.T., 163 F.Supp. 
924—Cooke v. Universal Pictures 
Co, DCN.T., 135 F.Supp. 480— 
Perlman v. Feldmann, D.C.Conn., 
116 F.Supp. 102. 

General Cas. Co. of America v. 
Stanchfield, P.C.Mont., 23 F.R.D. 
58. 

98. U.S.—Bank of America v, Loew’s 
Intern. Corp., D.C.N.T., 163 F.Supp. 
924. 

99. U.S.—Kowalewski v. Pennsyl¬ 
vania R. Co., D.C.Del., 21 F.R.D. 
244. 

Costs allowed 

(1) Generally. 

U.S.—^Allen v. County School Bd. of 
Prince Edward County, Va., C.A. 
Va., 266 F.2d 507. 

Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d S67~Hope 
Basket Co. v. Automatic Instru¬ 
ment Co., U.C.Mich., 104 F.Supp. 
444. 

General Cas. Co. of America v. 
Stanchfield, D.C.Mont., 23 F.R.D. 58 
—Brown v. Consolidated Fisheries 
Co., D.C.Del., 18 F.R D. 433-—Dysart 
V. Remington Rand, Inc., D.C.Conn., 
15 F.R.D. 60, certiorari denied 75. 
S.Ct. 85, 348 U.S. 861, 99 L.Ed. 679. 

(2) Transcript necessarily obtain¬ 
ed by successful plaintiff for his use 
was properly taxed as costs to plain¬ 
tiff. 

U.S.—^Weiss V. Smith, D.C.Conn., 103- 
F.Supp. 736. 

(3) In action for breach of con-- 
tract, trial of which lasted for a„ 
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especially the length^ and complexity^ of the trial, 
or case. 

The need of the court and the parties to have 
a transcript to which they may refer has been said 
to be an important factor to be consideredand 
transcripts necessarily obtained for the use of a 
party in the case have been held taxable as costs 


under the statute.^ However, it has also been said 
that most cases interpret the section as allowing 
this cost only when the transcript is necessary for 
the use of the court.^ So, the cost of a transcript 
of the proceedings at the trial, whether an entire 
transcript or partial, is held a taxable item only if 
the transcript is ordered by the court,® and is not 


month and was complex, court in ex- 
■ercise of its discretion would allow 
taxation of costs of copies of steno¬ 
graphic transcript furnished to pre¬ 
vailing defendant and to the court. 
U.S.—Bank of America v. Loew's In¬ 
tern. Corp., D.C.N.Y., 163 F.Supp. 

924. 

(4) In stockholder's action, which 
consisted of consolidation of several 
such actions, wherein recovery of 
$4,000,000 was sought from several 
defendants, and trial consumed seven 
days distributed over several weeks, 
single copy of daily trial transcript, 
which ran over 1,200 typed pages, was 
reasonably necessary for use on tri¬ 
al. 

XJ.S.—Perlman v. Peldmann, D.C. 

Conn., 116 F.Supp, 102. 

(5) Where trial court in long, com¬ 
plicated case, required counsel to 
submit requested findings of fact and 
conclusions of law, which could not 
have been adequately presented with¬ 
out reference to transcript, transcript 
for use of plaintiff's attorney, as well 
as transcript for use of court, was 
necessarily obtained for use in case 
as provided in statute. 

U S.—Manley v. Canterbury Corp., D. 

C. Del., 17 F.R.D. 234. 

(6) Where large amount of mon¬ 
ey was involved, trial lasted about a 
week, and both sides filed motions for 
judgment on answers to written in¬ 
terrogatories which made up special 
verdict, defendant was entitled to tax 
as costs fee of court reporter for 
stenographic transcript of testimony 
which was necessary in order that 
motions on special verdict be proper¬ 
ly disposed of. 

XJ.S.—Consolidated Fisheries Co. v. 

Fairbanks, Morse & Co., D.C.Pa., 

106 F.Supp. 714. 

Cost not allowed 

(1) Generally. 

XJ.S.—^Marshall v. Southern Pac. Co., 

D. C.Cal., 14 F.R.r). 228. 

D.C.—Vort V. McGrath, D.C., 108 F. 

Supp. 263. 

(2) Where suit was a negligence 
diversity case tried to the court as 
to which findings of fact and conclu¬ 
sions of law would be required, the 
case was neither complicated nor con¬ 
fusing, and requested findings could 
have been submitted without a copy 
of the record, cost of transcription 
of the record as antecedently ordered 
by defendant could not be included 
in the costs under the statute. 


U.S.—Kowalewski v. Pennsylvania R. 

Co., D.C.Del., 21 F.R.D. 244. 
Average cost 

Where, in stockholders’ action, four 
copies of daily trial transcript were 
furnished for parties, and reporter 
had higher rate for first copy of tran¬ 
script transcribed at request of coun¬ 
sel than for additional copies so fur¬ 
nished, clerk properly taxed one copy 
of the transcript at the average cost 
to these prevailing defendants of the 
three copies which they had obtain¬ 
ed. 

U.S.—Perlman v. Feldmann, D.C. 

Conn., 116 F.Supp. 102. 

Transcript of testimony In. prior ac¬ 
tion 

Where one of principal issues in¬ 
volved in later case was whether de¬ 
fendants had, by their testimony in 
prior case, failed to co-operate with 
insurer in defense of that action, 
transcript of testimony of prior ac¬ 
tion was necessarily obtained for use 
in later case, and allowance of costs 
thereof would be made to defendants. 
U.S.—General Cas. Co. of America v. 
Stanchfleld, D.C.Mont., 23 F.R.D. 
68 . 

1. U.S.—Bank of America v. Loew's 
Intern. Corp., D.C.N.T., 163 F.Supp. 
924. 

Manley v. Canterbury Corp., D.C. 
Del., 17 F.R.D. 234—^Donato v. 
Parker Pen Co., D.C.lsr.T., 7 F.R.D. 
148. 

2. U.S.—Bank of America v. Loew's 
Intern. Corp., D.C.N.Y., 163 F.Supp. 
924. 

Kowalewski v. Pennsylvania R. 
Co., D.C.Del., 21 F.R.D. 244—Man- 
ley V. Canterbury Corp., D.C.Del., 
17 F.R.D. 234. 

Cost not allowed in uncomplicated 
case 

U.S.—Cooke V. Universal Pictures 
Co., D.C.N.Y., 135 F.Supp. 480. 

3. U.S.—Bank of America v. Loew’s 
Intern. Corp., D.C.N.Y., 163 F.Supp. 
924. 

4. U.S.—^Weiss V. Smith, D.C.Conn., 
103 F.Supp. 736. 

5. U.S.—Marshall v. Southern Pac. 
Co., D.C.Cal.. 14 F.R.D. 228. 

Absence of agreement between par¬ 
ties 

In absence of anything in the rec¬ 
ord showing an agreement or under¬ 
standing between the parties as to 
taxation of cost for reporter's tran¬ 
script furnished for use of court, tax¬ 
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ation of costs against losing party 
was proper. 

U.S.—^Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

6. U.S.—Marshall v. Southern Pac. 

Co., D.C.Cal., 14 F.R.D. 228. 

D.C.—Pirtag V. Gendleman, D.C., 152 
F.Supp. 226. 

Q-eneral practice in federal courts 
is for losing party to suit, to bear 
expense of original stenographic 
transcript furnished by court report¬ 
er for use of court. 

U.S.—Hope Basket Co. v. Product Ad¬ 
vancement Corp., D.C.Mich., 104 F. 
Supp. 444. 

Kenyon v. Automatic Instrument 
Co., D.C.Mich., 10 F.R.D. 248. 

Dally transcripts or copies 

(1) Cost of original of daily tran¬ 
script of trial proceedings, ordered by 
court, would be allowed as part of 
costs. 

U.S.—^Donato v. Parker Pen Co., D. 
C.N.Y., 7 F.R.D. 148. 

(2) Expense of furnishing the 
court and counsel each morning dur¬ 
ing the trial a copy of the previous 
day’s trial minutes without court or¬ 
der to do so IS not taxable as an 
item of costs. 

U.S.—Hayes v. Surface Combustion 
Corporation, D,C.N.Y., 26 F.Supp. 
515. 

(3) Where court did not order 
daily copy of transcript which was 
furnished to court and counsel, nor 
did any party move court for such 
order, but such furnishing was done 
at instance of counsel for plaintiffs, 
and there were no extraordinary cir¬ 
cumstances warranting the court in 
imposing the excess expense for daily 
copies of the transcript, plaintiffs, 
who were allowed attorneys’ fees, 
would not be able to recover as costs 
the additional cost of daily copies, 
although the basic cost of transcript 
should be allowed. 

U.S.—Stein v. Rosenthal, D.C.Cal., 103 
F.Supp. 227, affirmed, C.A., 205 F. 
2d 633. 

Court rule, providing that cost of 
transcript furnished court should be 
paid pro rata by each side and con¬ 
stitute a taxable cost by successful 
party against unsuccessful party does 
not authorize one party to order min¬ 
utes for the judge without the con¬ 
sent of other party or without a re¬ 
quest by judge, and, if successful, 
tax the cost thereof against unsuc¬ 
cessful party. 
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taxable if counsel orders it for his own use but an 
order by the court may be entered nunc pro tunc.® 
Convenience or aid to counsel for one of the parties 
is not the test of necessity under the statute.^ 
Without reference to a federal statute or rule, the 
allowance to a plaintiff of the charge of the court 
reporter has been held to be dictated for dominating 
reasons of justice.^® 

The statute, 28 U.S.C.A. § 753 (f), providing as 
to the permissible fees that may be collected by a 
court reporter for transcripts requested by the par¬ 
ties, does not entitle such reporter to collect a fee 
for services rendered in preparing a transcript re¬ 
quested by a judge.tt 

Prior to the amendment of the Rule, under the 
Federal Rules of Civil Procedure, Rule 80, 28 U. 
S.C.A., the taxation of stenographer’s fees as an 
item of costs rested in the sound discretion of the 
court .^2 Paragraph (a) of the Rule, providing to 
that effect, was abrogated by the amendment of 
December 27, 1946, effective March 19, 1948. 

Cost of transcript of minutes of pre-trial pro¬ 


ceedings may be allowed as a cost of the case, par¬ 
ticularly when the pre-trial proceedings devote con¬ 
siderable efforts to the limiting and clarifying of the 
issues, and were conducted at considerable length, 
and where a proper understanding of the matters 
covered and the preparation of a pre-trial order 
could not properly be had without a transcript 
thereof.t3 Where, however, none of the prelimi¬ 
nary hearings obtained by the prevailing defendant 
involved the taking of evidence, the costs of the 
transcripts of the hearings, which included only 
argument of counsel and colloquy with the court, 
should not be taxed as costs, where no showing is 
made of any necessity for the transcripts.^^ 

Proceeding under Railway Labor Act, In view 
of the absence from the Railway Labor Act of any 
provision touching the cost of a stenographic record 
on impeachment of an award of arbitrators under 
the Act, the parties are free to make their own 
agreement with respect thereto.^^ 

g 1289. - Fees and Expenses of Witnesses 

In general, the fees of witnesses may be taxed as 


tT.S.—^Waters v. Kings County Trust 
Co., C.C.A.N.Y., 144 P.2d 680, cer¬ 
tiorari denied 65 S.Ct. 121, 323 TJ. 
S. 769, 89 L.Ed. 615, rehearing de¬ 
nied 65 S.Ct. 276, 323 U.S. 817, 89 
L.Bd. 649. 

7. U.S.—^Braun v. Hassenstein Steel 
Co., D.C.S.D., 23 P.R.D. 163—Marsh¬ 
all v. Southern Pac. Co., D.C.Cal., 
14 P.R.D. 228. 

D.C.—Pirtag v. Gendleman, D.C., 152 
P.Supp. 226. 

Xlspense of any additional copies 
of the reporter’s transcript of case 
obtained by the parties for their own 
personal use, after the original tran¬ 
script is furnished for the use of the 
court, must be borne by themselves. 
U.S.—Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., C.A. 
Cal., 232 F.2d 897, 57 A.Lf.R 2d 1234. 

Perlman v. Peldmann, D.C.Conn., 
116 P.Supp. 102—^Hope Basket Co. 
V. Automatic Instrument Co., D.C. 
Mich, 104 P.Supp. 444. 

Kenyon v. Automatic Instrument 
Co., D.C.Mich, 10 P.R.D. 248—De¬ 
partment of Highways v. McWil¬ 
liams Dredging Co., D.C.La., 10 P. 
R.D. 107, affirmed, C.A., 187 P.2d 
61—Republic Mach. Tool Corp. v. 
Federal Cartridge Corp., D.C.Minn., 
6 P.R.D. 388. 

8. U.S.—^Anderson v. General Motors 
Corp., D.C.Wash., 161 P.Supp. 668. 

9- U S.—'Perlman v. Peldmann, D.C. 
Conn , 116 P.Supp. 102—Consolidat¬ 
ed Fisheries Co. v, Fairbanks, 
Morse & Co., D.C.Pa., 106 P.Supp. 
714. 


Marshall v. Southern Pac. Co., D. 

C. Cal., 14 P.R.D. 228. 

Convenience of transcript for use in 

cross-examination does not mean 
that it is “necessarily obtained for 
use in the case.” 

U S.—Cooke V. Universal Pictures Co., 

D. C.N.Y., 185 P.Supp. 480. 

10. U.S.—First Hat. Bank & Trust 
Co. of Racine v. Village of Skokie, 
C.A.Ill., 190 F.2d 791, certiorari de¬ 
nied 72 S.Ct. 303, 342 U.S. 909, 96 
L.Ed. 680. 

, 11- U.S.—^Texas City Tort Claims v. 

U. S., C.A.Tex., 188 F.2d 900. 

12. U.S,—^Republic Mach. Tool Corp. 

V. Federal Cartridge Corp., D.C. 
Minn., 5 P.R.D. 388—^Neely v. Mer¬ 
chants Trust Co. of Red Bank, H. 
J., D.C.H.J., 2 P.R.D. 198. 

Stenographer’s fees as item of costs 
in general see Costs § 249. 
Stenographic costs as to depositions 
see supra § 1286. 

Payment of fees 

(1) Under this Buie it was con¬ 
templated that the stenographic costs 
must be paid in the first instance by 
the party utilizing the notes of evi¬ 
dence. 

U.S.—Cheek v. Thompson, D.C.La., 33 
P.Supp. 497. 

(2) Where an issue was referred to 
a special master to take testimony 
and report his findings, the court 
might require one of the parties liti¬ 
gant to pay in the first instance the 
fees of the stenographer on such ref¬ 
erence. 

U.S.—Heiberg v. Hasler, D.C.N.Y.. 1 
F.B.D. 735. 


Pees taxed as costs 
Where defendants were put to 
enormous expense and great loss of 
time in meeting unjustified and un¬ 
believable claims of plaintiff, the 
court in the exercise of its discre¬ 
tion assessed stenographer's fees 
against the plaintiff as “costs.” 

U.S.—^Heely v. Merchants Trust Co. 
of Red Bank, N. J., D.C.N.J., 2 P. 
R.D. 198, 

Where each side advanced one-half 
of reporter's fees, the total reporter’s 
fee would be taxed as costs to abide 
final judgment, in absence of a stipu¬ 
lation to the contrary. 

U.S.—‘Criner v. Micro-Westco, Inc., 
D.C.Iowa, 3 F.R.D. 495. 

Matters disposed of by olrouit court 
of appeals 

Where the circuit court of appeals- 
had disposed of all matters pertain¬ 
ing to original trial, including the fix¬ 
ing of costs, in absence of appropri¬ 
ate mandate authorizing district 
court on a new trial to tax costs in¬ 
curred on first trial, trial court could 
not exercise its discretionary power 
to tax as costs stenographer’s fee, 
where disbursement for fee was made 
in connection with first trial, 

U.S.—Perrone v. Pennsylvania R. Co., 
D.C.K.Y., 3 P.R.D. 280. 

13. U.S.—Bank of America v. Loew’s 
Intern. Corp., D.C.N.Y., 163 P.Supp. 
924. 

14. U.S.—Perlman v. Peldmann, D.C. 
Conn., 116 P.Supp. 102. 

15. U.S.-—Petition of Brink, D.C.N. 
Y., 98 P.Supp. 135, affirmed, C.A., 
193 F.2d 1009. 
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costs, within the discretion of the court and subject to 
statutory provisions. 

In general, the fees of witnesses are proper items 
of costs to be taxed in favor of the prevailing 
party the federal statute, 28 U.S.C.A. § 1821, 


providing as to the fees should be followed,not an 
arbitrary amount fixed and paid by the litigant.^^ 
Ordinarily, the taxing of fees for witnesses in fed¬ 
eral courts is within the sound discretion of the 

trial court. 


16. U.S.—^Vincennes Steel Corpora¬ 
tion V. Miller, C.C.AMiss., 94 F.2d 
347—Federal Intermediate Credit 
Bank of Columbia v. Mitchell, D.C. 
S a, 38 F 2d S24. 

Nash V. Raun, D.C Pa., 67 F.Supp. 
212 . 

Compensation of witnesses generally 
see supra § 520. 

Witness fees as item of costs: 

In fieneral see Costs §§ 221-247. 
In depositions see supra § 1284. 
In patent infringement cases see 
Patents § 338 c. 

Attendance fees 

(1) Allowance of attendance fees 
held proper. 

U.S.—^Donato v. Parker Pen Co., D. 
C.N.T.. 7 F.R.D. 148. 

(2) $4 per day. 

U.S.—Hansen v. City of Cordova, D. 

C. Alaska, 107 F.Supp. 694. 

(3) Attendance fees at $2 per day 

for each day occupied in attendance 
on trial and in going to, and return¬ 
ing from, place of trial. j 

U.S.—Gallagher v. Union Pac. R. Co., 

D. C.N.T., 7 P.R.D. 208. 

(4) In taxation of costs for pre¬ 
vailing party, no additional time oth¬ 
er than the days in actual attendance I 
at trial would be allowed for witness¬ 
es who were all within easy driving 
distance of place where trial was 
hold. 

U.S.—Braun v. Hassenstein Steel Co., 
D.C.S.D., 23 F.R.D. 163. 

(6) Where amended cost bill mere¬ 
ly listed attendance of eight witness¬ 
es for seven days and sought reim¬ 
bursement at $6 per day, but did not 
show that witnesses were in attend¬ 
ance or that any of them testified, 
prevailing plaintiffs would not be al¬ 
lowed fees on basis of the bill. 

U.S.—Humphries v. Starns, D.C.Alas- 
ka, 87 F.Supp. 374. 

Subsistence fees or costs 

(1) Allowance of subsistence fees 
or costs held proper. 

U.S.—Vincennes Steel Corporation v. 
Miller, C.C.A.Miss., 94 F.2d 347. 

Maresco v. Flota Mercante Gran- 
colombiana, S. A., D.C.N.T., 167 F. 
Supp. 846—Roden v. Empire Print¬ 
ing Co., D.C.Alaska, 135 F.Supp. 
666, affirmed, C.A., 247 P.2d 8—Han¬ 
sen V. City of Cordova, D.C.Alaska, 
107 F.Supp. 694—Hayes v. Sur¬ 
face Combustion Corporation, D.C. 
N.T., 26 F.Supp. 615. 

Brown v. Consolidated Fisheries 
Co., D.C.Del., 18 F.R.D. 433—^Donato 
V. Parker Pen Co., D.C.N.T., 7 F.R. 
D. 148. 


(2) Subsistence costs were not 
charged under circumstances. 

D.C.—Vort V. McGrath, D.C., 108 F. 

Supp. 263. 

(3) Where cost bill failed to set 
forth place of residence of witnesses, 
and thus failed to show that witness¬ 
es resided too far from court to re¬ 
turn home at night, prevailing plain¬ 
tiff could include item for witness 
fees only, and could not add fee for 
subsistence. 

U S.—Humphries v. Starns, D.C.Alas¬ 
ka, 87 F.Supp. 374. 

(4) Prevailing party was entitled 
to have taxed as costs subsistence al¬ 
lowance for witnesses who attended 
federal court from points so far re¬ 
moved as to prohibit return thereto 
from day to day, although no prior 
order allowing subsistence had been 
entered by the court; charges were 
to be taxed for each day that witness¬ 
es were necessarily occupied in at¬ 
tendance on trial and in going to 
place of trial and returning home 
therefrom. 

U.S.—Gallagher v. Union Pac. R. Co., 

D.C.N.Y., 7 P.R.D. 208. 

(5) Where witnesses resided ap¬ 
proximately one hundred seventy 
miles from place of trial, and hear¬ 
ing began about 10:00 in the morn¬ 
ing and extended until about 5:00 in 
the afternoon, it was reasonably nec¬ 
essary for witnesses to leave home 
on day prior to appearances, and 
leave place of trial on day following 
their appearances, and therefore tax¬ 
ation of subsistence exceeding the 
days in court for the witnesses was 
proper, 

U.S.—Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

(6) Where plaintiff, who had no¬ 
ticed the examination in New York j 
district of defendants’ employee who 
resided in Iowa, had alleged on in¬ 
formation and belief that the em¬ 
ployee had been present in New York 
from time to time since date notice 
of examination was first served, and 
such allegation was not controverted 
by defendants, plaintiffs would not be 
required to pay traveling expenses in¬ 
curred in bringing such employee to 
New York, but would be required to 
advance his living expenses for those 
days on which plaintiffs required him 
to testify. 

U.S.—Banana Distributors, Inc. v. 

United Fruit Co., D.C.N.Y., 19 F.R. 

D. 532. 

Failure to prevail ou particular Is¬ 
sue 

Successful plaintiff would be al- 
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I lowed to tax costs for fees of wit¬ 
nesses who testified on a disputed is¬ 
sue as provided m a pre-trial order, 
notwithstanding trial court decided 
against plaintiff on such particular 
issue. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V, Fruit Growers Service Co., 
D.C.Wash., 2 F.R.D. 131. 

Expenses paid hy each party 

Where it was necessary for seller 
suing buyer for value of commodities 
sold and for buyer filing cross action 
for damages for delay in shipment 
and for value of commodities return¬ 
ed, to have in attendance the witness¬ 
es used in the portions of the case in 
which each was unsuccessful, each 
party should pay expenses incident to 
its witnesses. 

U.S.—^U. S., for Use and Benefit of E. 
B. Kaiser Co. v. Southern Piping 
& Erecting Co., D.C.Tenn., 92 F. 
Supp. 569. 

17, U.S.—Department of Highways 
V. McWilliams Dredging Co., D.C. 
La., 10 F.R.D. 107, affirmed, C.A., 
187 F.2d 61. 

Costs incurred lu holding witnesses 
Costs incurred by a prevailing par¬ 
ty in holding witnesses beyond time 
they need to testify and get to and 
from place of trial, are not within the 
federal cost statute. 

U.S.—Braun v. Hassenstein Steel Co., 
D.C.S.D., 23 F.R.D. 163. 

Former federal statute, 28 U.S.C.A. 

§ 609, allowing recovery of fees of 
witnesses in like manner as the fees 
of state officers are recovered, relat¬ 
ed only to the procedure for recov¬ 
ering fees and did not purport to 
change the rights of the parties as to 
costs. 

U.S.—^Vincennes Steel Corporation v. 
Miller, C.C.A.Miss., 94 F.2d 347. 

Conformity Act 

State practice with respect to the 
allowance of witness fees as costs 
was not binding on the federal courts 
under the Conformity Act. 

U.S.—Federal Intermediate Credit 
Bank of Columbia v. Mitchell, D.C. 
S.C., 38 F.2d 824. 

18, U.S.—Department of Highways 
V. McWilliams Dredging Co., D.C. 
La., 10 F.R.D. 107, affirmed, C.A,, 
187 F.2d 61. 

19, U.S.—Spiritwood Grain Co. v. 
Northern Pac. Ry. Co., C.A.N.D., 179 
F.2d 338. 

Discretion of court generally see su¬ 
pra § 1274. 


36B C.J.S.—48 



35B C. J. S. 


§ 1289 FEDERAL CIVIL PROCEDURE 


JPees of parties as witnesses. It is held that parties 
to an action may recover witness fees as costs on 
the same basis as other persons but, as appears 
infra § 1290, a view to the contrary has been taken 
as to mileage allowance. 

Fees of officers of a corporation called as witness¬ 
es may be taxed in favor of the corporation.^^ 

Effect of consolidation of trials. The allowance 
of multiple witness fees as costs where actions have 
been consolidated for trial and the witnesses have 
testified but once would operate to frustrate the 
stated purpose of the Federal Rules of Civil Proce¬ 
dure, Rule 42 (a), 28 U.S.C.A., authorizing the 
consolidation of actions ^'to avoid unnecessary 
costs.’^^^ In an earlier case, decided before the 


adoption of this Rule, double fees were held allow¬ 
able as costs in these circumstances,^^ 

Lost wages of witnesses may not be reimbursed 
as costs.24 

Necessity of prepayment. It is unnecessary to 
pay the witness prior to taxation of the costs. 

Expert witnesses. The supreme court has held 
that in the absence of authorization by Congress, 
the district courts have no power to allow greater 
fees for expert witnesses than are paid to other 
witnesses.26 So, it is held that the fees of expert 
witnesses are taxable as costs to the extent of the 
fees allowed other witnesses, but not in excess there- 
of,^'^ and that expert-witness fees are normally 


20. TJ.S.—Roden v. Empire Printing- 
Co., D.C.Alaska, 135 F.Supp. 665, 
affirmed, C.A., 247 F.2d 8—Humph¬ 
ries V. Starns, D.C.Alaska, 87 F. 
Supp. 374—Forno v. Coyle, C.C.A. 
Alaska, 75 P.2d 692. 

121. U.S.—Kemart Corp. v. Printing- 

Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A L.R. 
2d 1234. 

"Witnesses called Tby other defendants 
Where, in stockholders’ action, cor¬ 
porate officers from whom no recov¬ 
ery was sought individually and 
whose interest was not shown to be 
other than natural concern of an offi¬ 
cer for welfare of the corporation, 
were called by defendants other than 
corporation, witness fees for such of¬ 
ficers were taxable as costs to pre¬ 
vailing defendants. 

U.S.—^Perlman v. Feldmann, D.C. 

Conn., 116 F.Supp. 102. 

22. U.S.—Reynolds Metals Co. v. 
Tturbide, C.A Or., 258 F.2d 321. 

Copeman Laboratories Co. v. 
Norge Division of Borg-Warner 
Corporation, D.C.Mich., 89 F.Supp. 
161. 

J23. U.S.—^National Union Fire Ins. 
Co. V. California Cotton Credit Cor¬ 
poration, C.C.A.Cal., 76 F.2d 279, 

24. U.S.—Andresen v. Clear Ridge 
Aviation, D.C.Neb., 9 F.R.D. 50. 

25. U.S.—Yincennes Steel Corpora¬ 
tion V. Miller, C.C.A.Miss., 94 F.2d 
347. 

26. US.—Henkel v. Chicago, St. P., 
M. & O. Ry. Co., Minn., 52 S.Ct. 
223, 284 U.S. 444, 76 L.Ed. 386. 

Fees of expert witnesses as costs 
generally see Costs § 244. 

“No act of Congress has been 
found which gives the district Judge 
authority to allow fees for experts 
in an amount greater than other wit¬ 
nesses receive except in criminal cas- 
.es.” 

U.S.—Hansen v. City of Cordova, D.C. 
Alaska, 107 F.Supp. 694, 595. 


State statute inapplicable in federal 
courts 

U.S —Henkel v. Chicago. St. P., M. & 
O. Ry. Co., Mmn., 62 S.Ct. 223, 284 
U.S. 444. 76 L.Ed. 386. 

27. U.S.—^Allen v. County School Bd. 
of Prince Edward County, Va., C.A. 
Va, 266 F.2d 507—Specialty Equip¬ 
ment & Machinery Corp. v. Zell 
Motor Car Co, C.A.Md, 193 F.2d 
515—In re First Bond & Mortgage 
Co., C.C,A.Fla., 74 F.2d 930—In re 
Allied Owners* Corporation, C.C.A. 
N.T., 72 P.2d 265. 

Allen V. County School Bd. of 
Prince Edward County, Va., D.C. 
Va„ 164 F.Supp. 786—Hansen v. 
City of Cordova, D.C.Alaska, 107 
F.Supp. 594. 

Brookside Theatre Corp. v. Twen¬ 
tieth Century-Fox Film Corp., D.C. 
Mo., 11 F.R.D. 259. 

D.C.—^Firtag v. Gendleman, D.C., 152 
F.Supp. 226. 

Quiet title action 

In absence of exceptional circum¬ 
stances, fees paid expert witnesses 
in quiet title action were not taxable 
as costs, but successful defendant 
was entitled to statutory fees, mile¬ 
age, and subsistence to which he 
would be entitled had experts been 
merely lay witnesses. 

U.S.—Banks v. Chicago Mill & Lum¬ 
ber Co., D.C,Ark., 106 F.Supp. 234. 
Evidence not essential to decision 
In action to enjoin defendant’s op¬ 
eration of airport, where motion pic¬ 
ture sound film introduced in evi¬ 
dence by defendant, although compe¬ 
tent, was not essential to decision, de¬ 
fendant, on prevailing in action, 
would not be allowed as part of the 
costs expert witness fees for wit¬ 
nesses who testified as experts in 
sound recording and motion picture 
photography, although defendant was 
entitled to taxation of their fees at 
the statutory rate and their proper 
mileage. 

U.S.—^Andresen v. Clear Ridge Avia¬ 
tion, D.C.Neb., 9 F.R.D. 50. 
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Expert medical witness 

(1) Expert medical witness is usu¬ 
ally compensated by party calling ex¬ 
pert witness and compensation would 
not be taxable item of expense. 

U.S.—Hansen v. Bradley, D.C.Md., 114 

F.Supp. 382. 

(2) In proceeding under the Lou¬ 
isiana Compensation Law, wherein 
claimant was awarded compensation 
for total and permanent disability, 
physician was entitled to one hundred 
dollars for medical services rendered 
as an expert at the trial, to be taxed 
as costs to be paid by employer. 

U.S.—Goebel v. Railway Exp. Agen¬ 
cy. D.C.La., 93 F.Supp. 56. 

Hearings before Interstate Commerce 
Commission 

U.S.—Kenny v. U. S., D.C.N.X, 118 F. 
Supp. 907. 

Patent matters 

(1) Petitioner in action to have 
declared the expiration of a patent 
licensing agreement which was to 
continue as long as a patent monopo¬ 
ly under any patent therein covered 
continued was not entitled to reim¬ 
bursement for the cost of an expert 
called to prove the date of expira¬ 
tion of patent. 

U.S.—Chicago Pneumatic Tool Co. v. 
Ziegler, C.C.A.Pa., 151 F.2d 784. 

(2) In action involving patent, 
wherein defendant, who was not an 
infringer, but was one using patent¬ 
ed device by permission, had been or¬ 
dered to pay costs on reference to 
special master, expert witnesses’ fees 
would not be allowed on ground that 
action was one in nature of patent in¬ 
fringement, although defendant, who 
had cooperated in development of 
facts before special master on ac¬ 
counting, had been guilty of oppres¬ 
sion of plaintiffs up to trial. 

U.S.—^Dysart v. Remington Rand, 
Inc., D.C.Conn., 16 F.R.D. 60, cer¬ 
tiorari denied 75 S.Ct. 85, 348 U.S. 
861, 99 L.Ed. 679. 
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borne by the party incurring the expense. 

Under other authority, the court has the pow¬ 
er to allow as costs the compensation paid to 
expert witnesses for their preparation and tes¬ 
timony and where the court, without the con¬ 
sent of the parties, appoints an appropriate 
specialist in the field in which a disputed issue of 
fact is raised, it is proper to tax the fee of such 
specialist as a witness as costs in the case.^® How¬ 
ever, only in exceptional instances should an un¬ 
successful litigant be compelled by the court to repay 


his adversary's outlay for expert testimony.^i 

Witness not subpoenaed. While there is earlier 
authority to the contrary,^2 necessary to 

have actually had a witness subpoenaed in order 
to tax fees for such witness, as where he testifies 

voluntarily. 3 3 

Materiality of evidence; failure to testify. In 
order to entitle a party to tax the costs of witnesses, 
the evidence of such witnesses must be material 
and relevant^s to the issue in the case, and must 


Party’s conduct not dilatory or fraud¬ 
ulent 

Where defendant’s conduct during 
hearings was not shown to be dila¬ 
tory or fraudulent, disallowance of 
costs to plaintiff of costs for expert 
services and witness fees for one per¬ 
son and one corporation was proper. 
XJ.S.—Bush V. Remington Rand, C.A. 
Conn., 213 F.2d 456. 

28. XJ.S.—Blair v. J. R. Andrews. Inc. 
of Delaware, D.C.Pa., 141 F.Supp. 
51. 

Dysart v. Remington Rand, Inc., 
D.C.Conn., 15 F.R.D. 60, certiorari 
denied 75 S.Ct. 85, 348 U.S. 861, 99 
L.Ed. 679. 

29. U.S.—W. F. & John Barnes Co. 
V. International Harvester Co., C.C. 
A.Ill, 145 F.2d 915, certiorari de¬ 
nied 65 S.Ct. 687, 324 U.S, 850, 89 
D.Ed. 1410. 

Banks v. Chicago Mill & Lumber 
Co., D.C.Ark., 106 F.Supp. 234. 
"'There is no provision in the stat¬ 
utes, the Rules of Civil Procedure, 
or those of this court, which permit 
the indiscriminate summonsing of ex¬ 
perts and the payment of such fees 
as they may see fit to charge. In 
cases where experts are necessary, 
counsel can protect his client’s inter¬ 
est by prior application to the court, 
setting forth the nature and import¬ 
ance of the testimony of such wit¬ 
nesses, and upon contradictory hear¬ 
ing, the court may determine which 
ones shall be permitted and the fees 
to be paid therefor before they are in¬ 
curred; otherwise, this type of ex¬ 
pense, which often runs into large 
figures, would be restrained only by 
the Judgment of the particular coun¬ 
sel.” 

U.S.—Department of Highways v. 
McWilliams Dredging Co., D.C.La., 
10 F.R.D. 107, 109, affirmed, C.A., 
187 P.2d 61. 

30. U.S.—^Dinsel v. Pennsylvania R. 
Co., D.C.Pa., 144 F.Supp. 880. 

31. U.S.—^Banks v. Chicago Mill & 
Lumber Co., D.C.Ark., 106 F.Supp. 
234. 

Andresen v. Clear Ridge Avia¬ 
tion, D,C.Ncb., 9 P.R.D. 50. 

32. U.S.—^Lillienthal v. Southern 
California Ry. Co.. C.C.Cal., 61 F. 


622—Haines v. McLaughlin, C.C. 
Cal., 29 F. 70. 

Dreskill v. Parish, C.C.Ohio, 7 F. 
Cas.Ho 4,075, 5 McLean 213—Dres¬ 
kill V. Parish. C.C.Ohio, 7 F.Cas.No. 
4,076, 5 McLean 241—Sawyer v. 
Aultman & T. Mfg. Co., C.C.Ill., 21 
F.Cas No.12,397, 5 Biss. 165— 

Spaulding v. Tucker, C.C.Cal., 22 F. 
Cas.No.13,221, 2 Sawy. 60, 4 Fish. 
Pat.Cas. 633—^Woodruff v. Barney, 
C.C.Ohio, 30 P.Cas.No.17,986, 1 Bond 
528, 2 Fish.Pat.Cas. 244. 

33. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., C. 
A.Cal., 232 P.2d 897, 57 AL.R.2d 
1234—Spiritwood Grain Co. v. 
Northern Pac. Ry. Co., C.A.N.D., 
179 P.2d 338—^Vmcennes Steel Cor¬ 
poration V. Miller, C.C.A.Miss., 94 
P.2d 347—Marks v. Merrill Paper 
Co., Wis., 203 F. 16, 123 C.C.A. 380. 

St. Matthew’s Sav. Bank v. Fidel¬ 
ity & Casualty Co. of New York, C. 
C.S.C., 105 F. 161—^Hanchett v. 
Humphrey, C.C.Nev., 93 F. 895— 
Sloss Iron & Steel Co. v. South Car¬ 
olina & G. R. Co., C.C.S.C., 75 F. 106 
—Simpkins v. Atchison, T. & S. F. 
R. Co., C.C.Mo., 61 F. 999—^Pinson v. 
Atchison, T. & S. F. R. Co., C.C.Mo., 
54 F. 464—Eastman v. Sherry, C.C. 
Wis, 37 F. 844—The Syracuse, C.C. 
N.Y,, 36 F. 830—The Vernon, D.C. 
Mich., 36 F. 113—Cahn v. Monroe, 
C.C.Mich., 29 F. 675—U. S v. San¬ 
born, C.C.Mass., 28 F. 299, reversed 
on other grounds 10 S.Ct. 812, 135 

U. S. 271, 34 L.Ed. 112, 

Anderson v. Moe, C.C.Mich., 1 F. 

Cas.No.359, 1 Abb. 299—Cummings 

V. Akron Cement & Plaster Co., C. 

C. N.T.. 6 P.Cas.No.3,473, 6 Blatchf. 
509—Dennis v. Eddy, C.C.N.T., 7 
F.Cas.No.3,793, 12 Blatchf. 195. 

Hansen v. Bradley, D.C.Md., 114 
F.Supp, 382—^Humphries v. Starns, 

D. C.Alaska, 87 F.Supp. 374—Tread¬ 
well V. Mutual Life Ins. Co. of New 
York, D.C.La., 20 F.Supp. 494. 

The Petroleum No. 5, D.C.Tex., 41 
F.2d 268. 

U. S. V. Southern Pac. Co., D.C. 
Cal., 230 F. 270, disapproving 
Spaulding v. Tucker, C.C.Cal., 22 F. 
Cas.No.13,221, 2 Sawy. 50, 4 Fish. 
Pat.Cas. 633—^American Bank Pro¬ 
tection Co. V. City Nat. Bank of 
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Johnson City, D.C.Tenn,, 203 F. 
715. 

15 C.J. p 129 note 17 [a] (1). 

“Although there was a conflict of 
opinion on this point in the early 
days, the generally accepted rule to¬ 
day is to the effect that mileage 
should be taxed, whether the witness 
attends voluntarily or involuntarily.” 
U S —Gallagher v. Union Pac. R. Co., 
D.C.NY., 7 F.R.D. 208, 209. 
Transportation expenses 
U.S.—Bank of America v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 163 F.Supp. 
924. 

Application or showing of good cause 
for subpoena 

(1) An application, or the showing 
of good cause, for the issuance of 
subpoenas to any district other than 
where place of trial is, or within one 
hundred miles of place of trial if 
without federal district where trial 
IS held, is not a prerequisite to the 
exercise of the power of the court to 
assess costs for the travel of witness¬ 
es. 

U.S.—U. S. V. Arizona Canning Co., 
C-A.Colo., 212 F.2d 532. 

(2) Where government brought 
proceedings on libel in rem under 
Federal Food, Drug, and Cosmetic 
Act, and where place of trial was at 
Denver, Colorado, court was empow¬ 
ered to assess costs for allowance for 
travel of two government witnesses, 
one from Washington, D. C., and the 
other from Siloam Springs, Arkan¬ 
sas, although government had made 
no application, and no cause had been 
shown, for issuance of subpoenas to 
any other district. 

U.S.—U. S. V. Arizona Canning Co., 
supra. 

34. U.S.—^Federal Intermediate Cred¬ 
it Bank of Columbia v, Mitchell, D. 
C.S.C., 38 F.2d 824. 

Bank of America v. Loew’s In¬ 
tern. Corp., D.C.N.T., 163 F.Supp. 
924. 

Testimony held material 
U.S.—Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

35. U.S.—^Bank of America v. Loew’s 
Intern. Corp., D.C.N.Y., 163 F.Supp, 
924. 
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appear to be reasonably necessary to its disposi- 
tion.36 This is true where a witness attends but is 
not called on to testify the fees of witnesses who 
are subpoenaed to attend, but who do not testify, 
may be allowed as costs if it is affirmatively shown 
that their attendance was reasonably necessary.^S 
If a witness attends, but is not called on to testify, 
there is a presumption that his testimony is not ma¬ 
terial and his presence unnecessary,39 and the bur¬ 
den is on the party summonsing him to justify such 
action this presumption may be rebutted by 

showing good and sufficient reason why he is not 
called on to testify,as where it appears that an or¬ 
der of the court or other circumstance renders his 

testimony unnecessary. 


§ 1290.-Mileage; Transportation 

Ordinarily, the taxing of mileage for witnesses is 
within the discretion of the court, to be exercised in 
accordance with the statute. Authorities differ as to the 
distance for which mileage may be recovered. 

The mileage allowance for travel of witnesses, as 
fixed by statute, 28 U.S.C.A. § 1821, may be taxed 
as costs ordinarily, the taxing of mileage for 
witnesses in federal courts is within the sound dis¬ 
cretion of the trial court.^"^ 

The general rule is that only the cost of mileage 
for a witness up to one hundred miles from the 
place of trial, or, as sometimes added, a further 
distance within the district, will be taxed as costs,^^ 
and that mileage is recoverable only for such dis- 


Xestimony held relevant 
U.S.—^Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

36. U.S.—Bank of America v. Loew’s 
Intern. Corp., D.C.rT.Y., 163 F.Supp. 
924. 

Testimony not relatingr to defense 
Where plaintiff requested defend¬ 
ant to produce a certain witness, and 
plaintiff called witness first to stand, 
and witness testified concerning pat¬ 
ents in issue in case, plaintiff’s objec¬ 
tion to taxation of fees for witness, 
on ground that his testimony was not 
necessary to decision of case, would 
be overruled, even though witness’ 
testimony did not relate to any de¬ 
fense set forth in answer. 

U.S.—^Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248. 

37. U.S.—Spiritwood Grain Co. v. 
Northern Pac. Ry. Co., C.A.ND., 179 
F.2d 338—Vincennes Steel Corpora¬ 
tion V. Miller, C.CA.Miss., 94 F.2d 
347_Federal Intermediate Credit 
Bank of Columbia v. Mitchell, D.C. 
S.C., 38 F.2d 824. 

Witness whose testimony inadmissi¬ 
ble 

Plaintiff could not tax costs for 
fees of a witness who appeared in 
court but was not called to the stand, 
where it appeared that witness’ tes¬ 
timony was to have been on a ques¬ 
tion outside scope of permissible tes¬ 
timony as provided in a pre-trial or¬ 
der. 

U.S.—Federal Deposit Ins. Corpora¬ 
tion V. Fruit Growers Service Co., 
D.C.Wash., 2 F.R.D. 131. 

38. U.S.—^Hansen v. Bradley, D.C, 
Md., 114 F.Supp. 382. 

39. U.S.—^Federal Intermediate Cred¬ 
it Bank of Columbia v. Mitchell, D. 
as.a, 38 F.2d 824. 

Clark V. Gifford-Hill & Co., Inc., 
D.C.La., 95 F.Supp. 975. 

Witness appearing voltintaadly 
U.S.^—Spiritwood Grain Co. v. North¬ 
ern Pac. Ey. Co., C.A.N.D., 179 F.2d 
338. 


40. U.S.—Clark v. Gifford-Hill & Co., 
Inc., D.C.La., 95 F.Supp. 975. 

41. U.S.—Federal Intermediate Cred¬ 
it Bank of Columbia v. Mitchell, D. 
C.S.C., 38 F.2d 824. 

42. U.S.—Spiritwood Grain Co. v. 
Northern. Pac. Ey. Co., C.A.N.D., 179 
F.2d 338. 

Directed verdict 

Where a directed verdict at close 
of evidence of plaintiffs rendered tes¬ 
timony of all witnesses of defendant 
unnecessary, court did not abuse its 
discretion in affirming taxation of 
costs for witnesses of defendant. 
U.S.—Spiritwood Grain Co. v. North¬ 
ern Pac. Ey. Co., supra. 
Arrangements between counsel; ad¬ 
missions In court 

WTiere arrangement between coun¬ 
sel and concessions or admissions 
made in open court made testimony 
of witnesses subpoenaed by defend¬ 
ants unnecessary, presumption that 
witnesses not testifying were unnec¬ 
essarily brought to court as witness¬ 
es was overcome, and fees of such 
witnesses would be taxed against 
plaintiff as losing party. 

U.S.—-Mueller v. Powell, D.C.Mo., 115 
F.Supp. 744. 

43. U.S.—^Department of Highways 
V. McWilliams Dredging Co., D.C. 
La., 10 F.E.D. 107, affirmed, C.A., 
187 F.2d 61—^Andresen v. Clear 
Eidge Aviation, D.C.Neb., 9 F.E.D. 
50. 

Mileage for witnesses called for dep¬ 
osition see supra § 1284. 

Allowance held proper 

U.S.—Donato v. Parker Pen Co., D. 

C.N.T., 7 F.R.D. 148. 

Transportation costs not charged 
In action to recover shares of Ger¬ 
man controlled corporation vested by 
defendant Attorney General of the 
United States under authority of the 
Trading with the Enemy Act, where 
it was adjudged that plaintiffs were 
entitled to only part of thei shares 
and that each party would pay one- 
half the costs, plaintiffs would not 
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be charged with transportation costs 
of a witness either in Germany or in 
the United States. 

D.a--Vort V. McGrath, D.C., 108 F. 
Supp. 263. 

44. U.S.—Spiritwood Grain Co. v. 
Northern Pac. Ey. Co., C.A.N.D., 
179 P.2d 338. 

Discretion of court generally see su¬ 
pra § 1274. 

45. U.S.—Reynolds Metals Co. v. 
Yturbide, C.A.Or., 258 P.2d 821. 

U. S. to use of Hudson River 
Stone Supply Co. v. Venable Const, 
Co., C.C.Ga., 158 F. 833. 

Perlman v. Feldmann, D.C.Conn., 
116 F.Supp. 102—Consolidated 
Fisheries Co. v. Fairbanks, Morse 
& Co., D.C.Pa., 106 F.Supp. 714. 

Brookside Theatre Corp. v. Twen¬ 
tieth Century-Fox Film Corp., D. 
C.Mo., 11 F.R.D. 259—^Kenyon v. 
Automatic Instrument Co., D.a 
Mich., 10 P.R.D. 248, 252. 

“If a court in a country as vast 
as ours permitted taxation of the en¬ 
tire mileage of witnesses without 
limitation as to distance, an unbear¬ 
able burden would be imposed upon 
the conduct of litigation. Such a 
course might in some cases lead to a 
result whereby costs would be great¬ 
er than the amount of the recovery. 

“Economy in litigation is an es¬ 
sential element of justice. Taxation 
of unlimited mileage allowances Is 
in derogation of this principle, and 
cannot be permitted” 

U.S.—^Kenyon v. Automatic Instru¬ 
ment Go., supra—Barnhart v. 
Jones, D.C.W.Va., 9 F.R.D. 423, 425. 
One hundred miles circular 
U.S.—Lee v. Pennsylvania R. Co., D. 

C. Pa., 93 F.Supp. 309. 

One hundred miles going and one 
hundred miles returning 
U.S.—Gallagher v. Union Pac. R. Co., 

D. C.N.Y., 7 P.R.D. 208. 

Witness attending from out of dis¬ 
trict 

U.S.—Spiritwood Grain Co. v. North¬ 
ern Pac. Ry. Co., C.A.N.D., 179 P.2d 
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tances as is necessarily traveled by a witness from a 
place to which a subpoena will run, that is, from 
any point within the district, and for a distance of 
one hundred miles, if the witness came from a point 
at a greater distance and without the district.'^^ 
This limitation has not been imposed by statute, but 
by custom of the courts it has been held not ap¬ 
plicable where a witness enters the judicial district, 
and becomes amenable to process, at a point more 
than one hundred miles from the place of trial, 
and his mileage from that point should be allowed.^^ 

Another statement is that it has been practically 
universally held that mileage to witnesses is tax¬ 
able to the full extent of the distance they can be 
legally reached by subpoena, but not more than one 
hundred miles.50 This statement has been held 
erroneous, as failing to distinguish between the 
effective range on service of a subpoena within or 


without the district,so that in the case of a wit¬ 
ness from without the district, mileage allowable 
should be that which was traveled within the dis¬ 
trict, or actual mileage traveled in and out of the 
district up to one hundred miles, whichever is the 

greater.52 

The common limitation of mileage allowance to 
one hundred miles or a greater distance within the 
district has also been criticized as having no basis 
either in the statute or in the realities of modern 
trials.53 Earlier cases likewise held that the suc¬ 
cessful party is entitled to have costs taxed beyond 
the limits of a subpoena, or for the entire mileage 
of witnesses, regardless of the distance they have 
come or of the fact that they have come from out¬ 
side of the district or state.5^ 

Under a statute applicable where the United 
States is involved in litigation, when the United 


338—Vincennes Steel Corporation 
V. Miller, C.C.A.Miss., 94 F.2d 347. 

Lee v. Pennsylvania R. Co., D.C. 
Pa., 93 F.Supp. 309. 

Ryan v. Arabian Am. Oil Co., D. 
CN.Y., 18 F.R.D. 206—Barnhart v. 
Jones, D.C.W.Va., 9 F.R.D, 423. 

Convenience of place of trial 

Inclusion in costs awarded to de¬ 
fendant of full mileage and full trav¬ 
el time, for each of defendant’s five 
witnesses, each of whom have travel- ‘ 
ed two thousand two hundred miles 
or over putting in two days each 
way, was excessive in light of one 
hundred-mile restriction on range of 
subpoena, notwithstanding plamtift, a 
resident of New York, brought action 
in Illinois against residents of Mas¬ 
sachusetts and that Massachusetts 
would have been a more convenient 
place of trial. 

U.S.—Friedman v. Washburn Co., C. 
C.A,I11., 165 F.2d 959. 

40 , xj.S.—Deal v. U. S., C.C.A.Alaska, 
11 F.2d 3, reversed on other 
grounds 47 S.Ct. 613, 274 U.S. 277, 
71 L.Ed. 1045. 

Perlman v. Feldmann, D.C.Conn., 
116 F.Supp. 102. 

Kirby v. U. S., C.C.A.Mont., 273 
F. 391, affirmed 43 S.Ct. 144, 260 
U.S. 423, 67 L.Ed. 329. 

16 C.J. p 134 note 82. 

Notice where beyond one hundred 

miles 

Under statute permitting issuance 
of subpoena for witnesses living out 
of the district and more than one 
hundred miles from court only with 
the permission of the court obtained 
on proper application, defendant 
against whom costs were taxed held 
not entitled to object to taxation of 
mileage paid to witnesses living in 
other districts more than one hun- 
*dred miles from place of trial, to 


extent that mileage exceeded that al- i 
lowable for one hundred miles each 1 
way, because defendant was not 
given notice of applications for or¬ 
ders permitting subpoenas to issue, ; 
in absence of statute or rule of court 
requiring such notice. 

U.S.—U. S. V. Sugar Institute, D.C.N. 
Y., 16 F.Supp. 896. 

47. U.S.—Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 57 A.L.R.2d 
1234. 

Limitation implicit in Rule 

While no statute or rule expressly 
limits mileage for witness to be tax- | 
ed as costs for prevailing party to ! 
one hundred miles, such limitation is 
implicit in the Federal Rules of Civil 
Procedure, Rule 45 (e) (1), 28 U.S.C. 
A., authorizing a witness subpoena j 
to be served at any place within dis¬ 
trict or at any place without district 
that is within one hundred miles of 
place of trial as specified in subpoena. 
U.S.—^Kenyon v. Automatic Instru¬ 
ment Co., D.C.Mich., 10 F.R.D. 248 
—Barnhart v. Jones, D.C.W.Va., 9 
F.R.D. 423. 

48. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 67 A.L.R.2d 
1234. 

49. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
supra. 

50. U.S.—Friedman v. Washburn Co., 
C.C,A.I11., 156 F.2d 959. 

51. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal., 232 F.2d 897, 67 A.L.R.2d 
1234. 

52. U.S.—^Kemart Corp. v. Printing 
Arts Research Laboratories, Inc., 

I supra. 

53 . U.S.—Bank of America v. Loew’s 
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Intern. Corp., D.C.N.Y., 163 F.Supp. 
924, 929. 

‘The question as to whether a wit¬ 
ness has traveled a distance greater 
than the distance for which he may 
be subpoenaed seems to be irrelevant 
as to determination of the issue. The 
real issue is whether his testimony 
was necessary.” 

U.S.—Bank of America v. Loew’s In¬ 
tern. Corp., supra. 

Travel expenses for two witnesses, 
one of whom traveled from Bogota, 
Colombia, and the other from Port¬ 
land, Oregon, to New York, would be 
allowed to be taxed in bill of costs by 
successful defendant and third-party 
plaintiff following dismissal of plain¬ 
tiff’s personal injury case at close of 
plaintiff’s evidence. 

U.S.—Maresco v. Flota Mercante 
Grancolombiana, S. A., D.C.N.Y., 167 
F.Supp. 845. 

Transportation to and from England 
In action for breach of contract 
for distribution and marketing of 
films in Great Britain by defendant, 
which produced as witness in its be¬ 
half three residents of Great Britain 
who were pre-eminently qualified to 
testify concerning issues of case, de¬ 
fendant was allowed to tax as costs 
the lowest first-class rate for trans¬ 
porting each of the witnesses from 
and to England. 

U.S.—Bank of America v. Loew’s In¬ 
tern. Corp., D.C.N.Y., 163 F.Supp. 
924. 

54. U.S.—Morris-Turner Live Stock 
Co. V. Director General of Rail¬ 
roads, D.C.Mont., 266 F. 600—The 
Governor Ames, Mass., 187 F. 40, 
109 C.C.A. 94—Jesse D. Carr Land 
I & Live Stock Co. v. U. S., Or., 118 
F. 821, 56 C.C.A. 433—The City of 
Augusta, Mass., 80 F. 297, 25 C.C.A, 
430. 

15 C.J. p 134 note 81. 
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States prevails in a suit in a federal court it is 
entitled to tax as costs the necessary expenses of a 
salaried employee taken away from his place of 
business to attend as a witness for the government 
in lieu of mileage and per diem;^^ but expenses 
only for that part of the necessary travel which is 
within the district may be taxed.^^ 

The allowance of mileage to witnesses in the Dis¬ 
trict Court of Alaska was prescribed by admin¬ 
istrative order of the Attorney General of the Unit¬ 
ed States under date of October 16, 1949, pursuant 
to the provisions of 48 U.S.C.A. § 25, applicable to 
Alaska as a territory.®'^ It has been held that 
mileage expense of a witness coming to Alaska from 
any other part of the United States to testify in any 
civil case may cover only that part of his journey 
within Alaska.SS 

A party to an action, testifying as a witness, has 
been held entitled to tax his mileage allowance as 
costs9 but other authority is to the contrary.^® 


§ 1291. Award and Taxation of Costs 

The award or taxation of costs by the court or clerk 
of court, and the review by the court of taxation by the 
clerk, must be in accordance with the statutes, Federal 
Rules of Civil Procedure, and rules of court. 

The itemization of costs, or the subsequent deter¬ 
mination of what costs should be allowed, is not a 
determination of the outcome of the litigation 
it is more a ministerial duty usually accomplished 
by the clerk of the court after the outcome of the 
litigation has been determined,and has been 
said to be judicially considered only on appeal from, 
or review of, the clerk’s action. 

In the federal courts costs may be specially award¬ 
ed by the court and the amount of fees to be al¬ 
lowed as costs has been held to be fixed by the court 
and not by the clerk.Ordinarily an award of, or 
an order for, costs or disbursements will not be 
made until the cause is finally determined,^^ al- 


55. U.S.—^U. S. V. Southern Pacific 
Co., C.C.Or., 172 F. 909. 

15 C.J. p 134 note 84. 

Govermneutal oflcer traveUngf on 
pass 

Necessary expenses in g’oing’ to, re¬ 
turning- from, and attendance on, the 
court of deputy United States mar¬ 
shal under salary, who traveled on a 
pass on a government railroad in at¬ 
tending the trial are taxable as costs. 
U.S.—Deal v. U. S., C.CA.Alaska, 11 
P.2d 3, reversed on other grounds 
47 S.Ct. 613, 274 U.S. 277, 71 U.Ed. 
1045. 

56. U.S.—^Deal v. U. S, Alaska, 47 
S.Ct. 613, 274 U.S. 277, 71 L.Ed. 
1045. 

Ladd & Tilton Bank v, U. S., C.C. 
A.Or., 30 F.2d 334. 

57. U.S.—^Roden v. Empire Printing 
Co, D.C.Alaska, 135 F.Supp. 665, 
affirmed, CA., 247 F.2d 8. 

58. U.S.—Hansen v. City of Cordova, 
D.C Alaska, 107 F.Supp. 594— 
Humphries v. Starns, D.C.Alaska, 
87 F.Supp. 374. 

59. U.S.—Fomo V. Coyle, C.C.A.Alas¬ 
ka, 75 P.2d 692. 

Roden v. Empire Printing Co., 
DC Alaska, 135 F.Supp. 665, af¬ 
firmed, C.A., 247 F.2d 8—Humphries 
V. Starns, D.C.Alaska, 87 F.Supp. 
375. 

Fees of parties as witnesses general¬ 
ly see supra § 1289. 

SO. U S.—Ryan v. Arabian Am. Oil 
Co., D.C.N.T., 18 F.R.D. 206. 
Husband and wife as prevailing 
parties could not include in bills of 
costs, fees and mileage for each oth¬ 
er as a witness in their respective 
suits, since each had a personal in¬ 
terest in attending trial and neither 


incurred any additional expenses by 
being required to testify in the trial 
of the other’s suit. 

U.S.—Barnhart v. Jones, D.C.W.Ya., 
9 F.R.D. 423. 

Lengthy journey not necessary 

One bringing action in district 
court for southern district of New 
York against a corporation shown 
to have been amenable to suit in Cal¬ 
ifornia at all times was not entitled 
to allowance of railroad fare paid by 
plaintiff for round-trip between Seat¬ 
tle and New York in order to enable 
him to testify at trial of case. 

U.S.—Ryan v. Arabian Am. Oil Co., 
D.C.N.Y., 18 F.R.D. 206. 

61. U.S.—Brown v. Consolidated 
Fisheries Co., D.C.DeL, 18 F.R.D. 
433. 

Award and taxation of costs on ap¬ 
peal see infra § 1292. 

62. U.S.—Brown v. Consolidated 
Fisheries Co., supra. 

Particular amouut 

District court clerk’s taxation of 
$728 60 costs against defendant after 
judgment for plaintiff in sum of $ 1 ,- 
471.22 was not erroneous as too large 
in view of ultimate recovery and as 
reflecting “substantive” character of 
proceeding. 

U.S.—Brown v. Consolidated Fish¬ 
eries Co., supra, 

63. U.S.—^Brown v. Consolidated 
Fisheries Co., supra. 

64. Operation and effect of particn- 
lar orders or decrees 

(1) A judgment providing that all 
costs were adjudged against defend¬ 
ants meant all costs legally taxable 
against defendants. 

U.S.—I. Anderson & Co. v. Alaba- 
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ma Great Southern R. Co., D.C.Ga., 

38 F.Supp. 453. 

(2) Where order of reference and' 
subsequent order reserved to court 
the matter of determining costs and 
master’s fees, order of court confirm¬ 
ing and adopting master’s findings 
and conclusions but not mentioning 
costs did not include adoption of 
master’s findings as to costs, and 
subsequent ruling of court as to 
costs and fees controlled. 

U.S.—Imperial Irr. Dist. v. Nevada- 

California Electric Corporation, C. 

C. A.Cal., Ill F. 2 d 319. 

Authorization of costs before incur¬ 
ring 

Where court is likely to be request¬ 
ed to tax costs, particularly in large 
amounts, in addition to usual costs 
authorized by statute to be taxed by 
clerk, such costs should first be au¬ 
thorized by court in pre-trial confer¬ 
ence or otherwise, before such costs 
are incurred. 

U.S.—Brookside Theatre Corp. v. 

Twentieth Century-Fox Film Corp., 

D. C.Mo., 11 F.R.D. 259. 

Award of costs generally see Costs 

§§ 262-270. 

65. U.S.—U. S. V. Bethlehem Steel' 

Corporation, D.C.Pa., 26 F.Supp. 

259. 

66. Cause not finally determined 

Where plaintiff obtained leave of 
court to serve a second amended 
complaint after the rendition of an 
opinion granting defendant’s motion 
for summary judgment, the action 
could not be considered as having 
been finally disposed of on the merits 
so as to entitle defendant to an al¬ 
lowance of costs as the prevailing, 
party. 
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though in a proper case, it may be made pHor to 
such determination.^'^ 

In the federal courts, costs and taxable disburse- 
-ments and allowances awarded to a litigant by the 
■court are not customarily taxed by the court, but by 
the clerk of court,who must tax them before the 
entry of judgment.®^ However, the provision of the 
Federal Rules of Civil Procedure, Rule 54 (d), 28 
U.S.C.A., that ^^costs may be taxed by the clerk” is 
merely permissive, and does not withdraw from the 
court its inherent power to tax costs and 28 
U.S.C.A. § 1920 expressly provides that either a 
judge or the clerk may tax costsWhere doubt or 
•question, is raised as to the power of the clerk 
to tax particular fees and expenses, and as to wheth- 
•er costs may properly be entered at a particular 
stage of the action, and where unusually large 
amounts are involved, it is proper that the matter 
•of taxation of costs be brought before the court by 
motion, rather than before the clerk in the usual 
*course.'^2 Also, the court will pass on a petition to 
•determine what the taxable costs are and to have 
them assessed even though no bill for costs has been 
filed with the clerk with respect to the items re- 
• quested in the petition, where the costs claimed are 
not routine costs and even though a bill for costs 
:had been filed with the clerk his decision on taxation 
would certainly have come before the court for re- 
'view.'^^ 

A motion to tax costs may be granted by the court 
in its discretion in particular circumstances, 
such a motion has been held not premature, and 


delay of taxation not justified.^5 An application for 
the taxation of any particular item of cost must be 
made in accordance with any local rule of court.'^® 

Under the Federal Rules of Civil Procedure, Rule 
54d, 28 U.S.C.A., the action of the clerk in taxing 
costs may be reviewed by the court on motion served 
within five days after the taxation of costs is 
made.'^'^ A motion not timely made may be dis¬ 
missed, or will be overruled in the absence of an 
application for an extension of time or of any 
explanation for the delay.The unsuccessful liti¬ 
gant is entitled not to be unduly condemned in 
costs, and when he protests, and files a motion to 
retax costs, it is the duty of the court to examine 
his complaint carefully.®*^ Failure to question, in 
the trial court or in the original brief filed on ap¬ 
peal, the jurisdiction of the trial court to tax at¬ 
torney’s docket fees as costs is not fatal but a 
defendant who fails to file objections to plaintiff’s 
cost bill, or cause the clerk to pass on objections 
to the bill, or appeal to the court from the clerk’s 
decision, cannot complain of error on the part of 
the court in allowing witness fees.^^ 

A party filing a motion to retax costs has the 
duty of giving his adversary notice thereof. 
Where defendant files a motion to retax costs, and 
plaintiff, at the hearing and without notice to de¬ 
fendant, asks permission to amend his bill for costs 
by adding witnesses’ fees, the application will be 
denied.^^ 

The fees and costs of a special master, not being 


U.S.—Kohloff V. Ford Motor Co., D. 

C.N.Y., S7 F.Supp. 470. 

. 67. UistiTixsemeiits on reference 

Where motion filed by defendant 
• challenged jurisdiction of court and 
issues of fact involved were referred 
to special master, but day before tes¬ 
timony was to be taken by special 
master defendant's attorney entered 
general appearance rendering unnec- 
- essary proof of issues which were 
subject of the reference, plaintiff was 
entitled to be reimbursed prior to tri¬ 
al for her proper disbursements on 
•the reference. 

Xj.s.—Lazar v. Cecelia Co., D.C.N.Y., 
32 F.Supp. 420. 

' 68. XJ.S.—^Kehaya v. Axton, B.C.N.Y., 
32 F.Supp. 273—iU. S. v. Bethlehem 
Steel Corporation, D.C.Pa., 26 F. 
Supp. 259. 

‘ Taxation of costs (generally see Costs 
§§ 271-291. 

« 69. XJ.S.—Kehaya v. Axton, D.C.N.Y., 
32 F.Supp. 273. 

'•70. XJ.S.—Peering, Milliken & Co. v. 
Temp-Resisto Corj?., D.C.N.Y., 169 
F.Supp. 46:3. 


71. XJ.S.—^Peering, Milliken & Co. v. 
Temp-Resisto Corp., supra. 

72. U.S.—Peering, Milliken & Co. v. 
Temp-Resisto Corp., supra. 

73. U.S,—Schauffler v. United Ass'n 
of Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 F.Supp. 704, af¬ 
firmed, C.A., 246 F.2d 867. 

74. U.S.—^Peering, Milliken & Co. v. 
Temp-Resisto Corp., P.C.JST.Y., 169 
F.Supp. 453. 

75. U.S.—Peering, Milliken & Co. v. 
Temp-Resisto Corp., supra. 

76. U.S.—Stein v. Rosenthal, P.C. 
Cal., 103 F.Supp. 227, affirmed, C. 
A., 205 F.2d 633. 

Application held premature 
U.S.—Stein v. Rosenthal, supra. 

77. U.S.—^Mallonee v. Fahey, P.C. 
Cal., 117 F.Supp, 259. 

Motion held timely 
Where judgment was entered on 
Jan. 5, 1943, and amount of costs was 
fixed by clerk on Jan. 18, 1943, when 
a statement thereof was furnished to 
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plaintiff’s counsel for service on de¬ 
fendant, motion to disallow costs 
filed on Jan. 20, 1943, was timely. 

D C.—Silverman v. Central Amuse¬ 
ment Co., P.C., 49 F.Supp. 364. 
Appeal from clerk’s taxation of 
costs treated as motion to review. 
U.S.—U. S. V. One Ford Coupe, Mo¬ 
tor No. 182,585,824, P.C.Pa., 26 F. 
Supp. 698. 

78. U.S.—^U. S. V. One Ford Coupe, 
Motor No, 182,585,824, supra. 

79. U.S.—^Hornsby v. Tennessee Val¬ 
ley Authority, P.C.Tenn., 10 P.R.P. 
457. 

80. U.S.—^Knutson v. Metallic Slab 
Form Co., C.C.A.Tex., 132 F.2d 231. 

81. U.S.—North Atlantic & Gulf S. 
S. Co. V. U. S., C.A.N.Y., 209 P.2d 
487. 

82. U.S.—U. S. for Use of Sparling 
Steel Co. V. Slater, P.C.Alaska, 111 
F.Supp. 418. 

83. U.S.—Mueller v. Powell, P.C.Mo., 
115 F.Supp. 744. 

84. U.S.—^Hansen v. Bradley, P.C^ 
[ Md.. 114 F.Supp. 382. 
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included within those which may he settled by the 
clerk under 28 U.S.C.A. § 1920, have been required 
to be fixed and assessed by the court.^^ 

An application for an award or allowance of 
costs should be made in accordance with the appli¬ 
cable rules of practice.^® 

Conclusiveness of award. Generally, an order 
awarding costs is conclusive on the court in a sub¬ 
sequent proceedings^ 

Apportionment of costs awarded. Where the 
court retains jurisdiction of the cause, it may ap¬ 
portion among defendants costs previously awarded 
and taxed against them jointly.^s 

Ownership of costs awarded. The taxable costs 


earned by clerks of court, marshals, commissioners, 
and proctors are their individual property, and not 
that of the parties to the cause in which they have 
been earned.^^ 

§ 1292. Costs and Fees on Appeal 

Federal appellate courts may award costs and fees irci 
appellate proceedings; the award Is usually to the pre¬ 
vailing party. 

Federal appellate courts have power to award 
costs or fees in appellate proceedings^ ^ and to make 
and enforce their own rules as to costs in litigation 
before them;9l and where such rules have been 
promulgated costs will be awarded and taxed pur¬ 
suant thereto.^2 Jt has been held that neither the 


85- U.S.—Mallonee v. Fahey, D.C. 
Cal., 117 F.Supp. 259. 

86. Time of making application 

An application for the allowance 
of costs as between solicitor and cli¬ 
ent may be made after the judgment 
term. 

XJ.S.—Spragrue v. Ticonic Nat. Bank, 
Me., 59 S.Ct. 777, 307 U.S. 161, 83 
L..Ed. 1184. 

87. Costs awarded In discontinued 
suit 

Where order of district court 
awarding costs against plaintiff in 
suit which was discontinued without 
prejudice was not appealed from, dis¬ 
trict court properly refused to award 
plaintiff costs of such suit in a sub¬ 
sequent suit wherein plaintiff ob¬ 
tained judgment. 

U.S.—Chase v. African M. E. Church, 

C. C.A.Virgin Islands, 108 F,2d 977. 

88 . U.S.—General Motors Corpora¬ 
tion V. Franklin Die Casting Co., 

D. C.Ill., 41 F.Supp. 340. 

89. U.S.—^Aiken v. Smith, Da., 67 F. 
423, 6 C.C.A. 414. 

90. U.S.—^Ulm V. Moore-McCormack 
Lines, C.C.A.N.T., 117 F.2d 222, cer¬ 
tiorari denied 61 S.Ct. 941, 313 U.S. 
667, 85 L.Ed. 1525—Island Develop¬ 
ment Co. V. McGeorge, C.C.A.N.J., 
37 F.2d 345, certiorari denied Mc¬ 
George v. Island Development Co., 
49 S.Ct. 37, 278 U.S. 642, 73 L.Ed. 
557. 

Costs on appeal generally see Costs 
§§ 292-385. 

New schedule of fees for circuit 
courts of appeals see 7 F.R.D. 1. 
Discretion of coTixt 

( 1 ) A federal appellate court has 
power in equity cases to allow costs 
in its discretion. 

U.S.—Missouri-Kansas Pipe Line Co. 
V. U. S., C.aA.Del., 108 P.2d 614, 
certiorari denied Missouri-Kansas 
Pipe Line Co. v. Columbia Gas & 
Electric Corporation, 60 S Ct. 887, 
two cases, 309 U.S. 687, 84 L.Ed. 
1030. 


(2) Under the Federal Rules of 
Civil Procedure, Rule 54 (d), 28 U.S. 

C. A., providing that costs shall be 
allowed “to the prevailing party un¬ 
less the court otherwise directs,” 
an appellate court has a wide discre¬ 
tion in the apportionment and taxa¬ 
tion of costs. 

U.S.—Jones v. Schellenberger, C.A. 
Ill., 225 F.2d 784, certiorari denied 
76 S.Ct 476, 350 U.S. 989, 100 L.Ed. 
855 . 

(3) Stipulations that appellant 
should be awarded costs and expenses 
on appeal are subject to discretion of 
trial court. 

U.S.—^Mason v. Paradise Irr. Dist., C. 
C.A.Cal., 149 P,2d 334, affirmed 66 

S. Ct 290, 326 U.S. 686 , 90 L.Ed. 
287, rehearing denied 66 S.Ct 619, 
327 U.S. 813, 90 L.Ed. 1037. 

(4) Discretion of court as to costs 
generally see supra § 1274. 

Appeal docketed and dismissed with 
costs 

U.S.—Hart v. Knox County, Tenn., C. 

A.Tenn., 171 P.2d 45. 

Ordinary costs Imposed 
U.S-—In re Long Island Lighting Co., 
aA.N.Y., 244 F.2d 499, 

Pee of on© hundred fifty dollars to 
guardian ad litem 

D. C.—Brantley v. Skeens, 266 F.2d 
447, 105 U.S.App.D.a 246. 

Transcript 

( 1 ) While it Is proper to tax as 
costs on appeal a copy of the tran¬ 
script obtained by the prevailing par¬ 
ty, such costs should be limited to 
regular charges of the reporter for 
transcript of plaintiff in the ordinary 
case, and should not include an addi¬ 
tional charge incident to a special 
service provided. 

U.S.—^Allen v. County School Bd. of 
Prince Edward County, Va., D.C.N 

T. , 164 F.Supp. 786. 

(2) So, where defendants arranged 
with court reporter to obtain daily 
transcripts of the proceedings, the re¬ 
porter was permitted to make addi¬ 
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tional charges necessitated by the 
personnel required to furnish such 
service, and plaintiffs arranged with 
reporter to obtain a copy of the tran¬ 
script, prevailing plaintiffs should re¬ 
ceive, as part of the taxable costs, 
that portion of the sum charged rep¬ 
resenting one copy of a transcript 
furnished in the ordinary course. 

U.S.—^Allen v. County School Bd. of 
Prince Edward County, Va., supra. 

(3) Stenographic costs and fees 
generally see supra § 1288. 

Exhibits and index thereof 

Costs of including in appeal record 
appellee’s exhibits and index of ex¬ 
hibits which were necessary for prop¬ 
er decision of case, and which were 
included on appellee’s motion to cor¬ 
rect diminution of record, would be 
assessed against appellants, against 
whom decision was rendered on ap¬ 
peal. 

U.S.—^Hat Corp. of America v, John B. 
Stetson Co., 223 F.2d 485, 42 C.C. 
P.A. Patents 1001. 

Clerk*s fee per folio under former 
statute 

U.S.—In re Visking Corporation, C.C. 
A.Va., 134 P.2d 1013. 

91. U.S,—Island Development Co, v. 
McGeorge, C.C.A.N.J., 37 F.2d 345, 
certiorari denied McGeorge v. Is¬ 
land Development Co., 49 S.Ct. 37, 
278 U.S. 642, 73 L.Ed. 557. 

92. U.S.—Jones v. Schellenberger, C. 
A.Ill, 225 F.2d 784, certiorari de¬ 
nied 76 S.Ct. 476, 350 U.S. 989, 100 
L.Ed. 855—U. S. Galvanizing & 
Plating Equipment Corporation v. 
Hanson-Van Winkle-Munning Co., 
C.C.A.W.Va., 104 F.2d 856—Island 
Development Co. v. McGeorge, C.C. 
A.N.J., 37 F.2d 345, certiorari denied 
McGeorge v. Island Development 
Co., 49 S.Ct. 37, 278 U.S. 642, 73 
LEd. 567, 

Particular rules construed 

( 1 ) Rule 29 of the circuit court of 
appeals for the third circuit dealing 
with costs does not apply to cases; 
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district court nor its clerk, by statute or practice, has 
power to tax costs on appeal ;93 but other authority 
is to the contrary effect. 

It has been declared that the costs of appeal 
automatically follow the judgment, ^5 as where the 


opinion of the reviewing court is silent as to costs, 
and that the usual rule is to award costs in full to 
the prevailing party. ^7 However, a party may be 
taxed with all or part of the costs of an appeal, 
notwithstanding the fact that he prevails thereon, 


where the appeal is dismissed for 
want of jurisdiction. 

U.S.—Missouri-Kansas Pipe Line Co. 
V. U. S., C.C.A.Del., 108 F.2d 614, 
•certiorari denied Missouri-Kansas 
Pipe Line Co. v. Columbia Gas & 
Electric Corporation, 60 S.Ct. 887, 
two cases, 309 U.S. 687, 84 L.Ed. 
1030. 

(2) Under rule of court of appeals 
providing for allowance of costs to 
appellant in case of reversal of any 
judgment or order, and that such al¬ 
lowance shall be made unless other¬ 
wise ordered by court, discretion is 
vested in court of appeals to allow 
costs in accordance with require¬ 
ments of particular case before it, 
requirements which are not necessar¬ 
ily relevant to task of determining 
whether a Judgment has been af¬ 
firmed or reversed within meaning of 
a supersedeas bond. 

U.S.—Pector v. Massachusetts Bond¬ 
ing & Ins. Co., 191 P.2d 329, 89 U.S. 
App.D.C. 83. 

(3) Petitions seeking reconsidera¬ 
tion of decisions of court of appeals 
with respect to liability of parties 
for costs, filed after denial of petition 
for rehearing and after expiration of 
time provided by court rule for pre¬ 
senting petitions for rehearing, would 
be dismissed so far as they sought 
reconsideration of liability of parties 
for costs, but so far as petitions stat¬ 
ed amounts determinable as taxable 
costs, they would be allowed, and ap¬ 
pellant would be allowed to amend 
cost bill failing to show what por¬ 
tions of transcript used in present 
and other appeals were attributable 
to this appeal. 

U.S.—Beecher v. Leavenworth State 
Bank, C.A.Wash., 187 F.2d 859. 

Boversal; “costs to abide event” 

(1) Pursuant to rules of court, the 
general rule is never to allow costs to 
abide the event of the action in case 
of reversal. 

U.S.—Broife v. Horton, C.A.2, 173 P. 
2d 665. 

(2) Where record did not support a 
finding of district court and judgment 
for plaintiff was reversed and cause 
remanded, plaintiff was not entitled 
to amendment of mandate to make 
costs of appeal abide the event of the 
action, although trial judge prepared 
his own findings. 

U.S.—^Broffe v. Horton, supra. 

’93. U.S.—^Perlman v. Peldmann, D.C. 

Conn., 116 P.Supp. 102. 

Stenographic transcript 

<1) 28 U.S.C.A. i 1920(2), provid¬ 


ing that a judge or clerk may tax as 
costs fees of the court reporter for 
all or any part of the stenographic 
transcript necessarily obtained for 
use in the case does not apply to costs 
on appeal. 

U.S.—Perlman v. Feldmann, supra. 

(2) Stenographic costs and fees 
generally see supra § 1288. 

94. Discretion held not abused 
In action by carrier against shipper 
under the Interstate Commerce Act, 
trial court did not abuse its discre¬ 
tion in failing to tax against shipper 
costs incurred by carrier on prior ap¬ 
peal to circuit court of appeals by the 
shipper, on which the shipper prevail¬ 
ed, although carrier prevailed in sub¬ 
sequent action. 

U.S.—T. & M. Transp. Co. v. S. W. 
Shattuck Chemical Co., C.C.A.Colo., 
158 F.2d 009. 

Costs as between solicitor and client 
“The power to grant costs as be¬ 
tween solicitor and client in respect 
to costs on appeal must . . .be 

recognized as residing in the District 
Court, subject, of course, to review as 
to their actuality and reasonable¬ 
ness." 

U.S.—Cleveland v. Second Hat. Bank 
& Trust Co., C.C.A.Mich., 149 P.2d 
466, 470, certiorari denied 66 S.Ct. 
231, 326 U.S, 775, 90 L.Ed. 468. 
Contempt; remand 

(1) In proceeding by regional di¬ 
rector of National Labor Relations i 
Board against union, its business 
manager, and its business agent, 
wherein defendants were found guilty 
of both criminal and civil contempt 
in violating injunction, after court of 
appeals affirmed contempt judgment, 
and remand was filed, district court 
would allow regional director to re¬ 
cover as taxable costs his investiga¬ 
tion and litigation expenses for pros¬ 
ecution of contempt cases both in dis¬ 
trict court and on appeal, including 
reporteir's charge for transcript, cost 
of printing briefs on appeal, and sal¬ 
aries of investigators and attorneys, 
U.S.—Schauffier v. United Asa'n of 

Journeymen and Apprentices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, D.C.Pa., 148 P.Supp. 704, af¬ 
firmed, C.A., 246 P.2d 867. 

(2) Where district court had en¬ 
tered judgment holding defendants in 
contempt for violation of injunction 
previously issued in case, fact that 
contempt judgment had been appealed 
to court of appeals, which had af¬ 
firmed it, did not deprive district 
court, after remand, of power to im¬ 
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pose taxable costs on defendants, in¬ 
cluding investigation and litigation 
expenses, both in district court and 
on appeal. 

U.S.—Schauffier v. United Ass’n of 
Journeymen and Appi-entices of 
Plumbing and Pipe Fitting Indus¬ 
try of U. S. and Canada, Local 420, 
AFL, supra. 

Transcript of testimony 
Where statute abrogating Federal 
Rules of Civil Procedure, Rule 80, 28 
U.S.C.A., pertaining to court stenog¬ 
rapher and stenographic report and 
taxation of stenographer's charges as 
costs, was not implemented by con¬ 
gressional appropriation for payment 
of official stenographers until after 
case in question was tried, clerk 
properly taxed as part of costs 
amount expended for transcript of 
testimony. 

U.S.—Nash V. Raun, D.C.Pa., 67 F. 
Supp. 212. 

95. U.S.—Nash v. Raun, supra. 

96. U.S.—City of Stuart v. Green, 
C.C.A.Fla., 94 P.2d 942. 

97. U.S.—^ICnapp v. Kinsey, C.A. 
Mich., 235 P.2d 129. 

Costs awarded to prevailing party 
generally see supra § 1274. 

Suit to enjoin infringement of trade¬ 
mark see Trade-Marks, Trade- 
Names, and Unfair Competition § 
218. 

Partially successfia appeal 
U.S.—Dabney v. Chase Nat. Bank of 
City of New York, C.A.N.Y., 201 
F.2d 635, certiorari dismissed 74 S. 
Ct. 102, 346 U.S. 863, 98 L.Ed. 374 
and 74 S.Ct. 103, 346 U.S. 863, 98 
L.Ed. 374. 

Successful appellant held not charge¬ 
able with costs 

"Where bias and prejudice of trial 
judge, on which reversal was predi¬ 
cated, were not discovered until dur¬ 
ing trial, and voluminous record on 
appeal would have been necessary 
had case proceeded to merits on ap¬ 
peal, successful appellant was not 
chargeable with costs on appeal for 
failure to make timely claim of dis¬ 
qualification or on account of prep¬ 
aration of excessive record. 

U.S.—Knapp v. Kinsey, C.A.Mich., 235 
P.2d 129. 

98- U.S.—Sani-Top, Inc. v. North 
Am. Aviation, Inc., C.A.Cal., 261 P, 
2d 342—Switzer Bros., Inc, v. Chi¬ 
cago Cardboard Co., C.A.I11., 252 P. 
2d 407—Jones v. Schellenberger, C. 
A.Ill., 225 P.2d 784, certiorari de¬ 
nied 76 S.Ct. 476, 360 U.S. 989, 100 
L.Ed. 855—Tozer v. Charles A. 
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or he may be denied costs.^® On an appeal which 
is found to be well taken in so far as one ground 
thereof is concerned, the costs should be divided 
equally between the parties.^ Where the parties 
fail to include the pleadings in the appendix, and 
present several unconnected excerpts from testi¬ 
mony, thereby compelling the appellate court to turn 


to the transcript to get a consecutive accoimt of the 
litigation in the court below, neither party is en¬ 
titled to costs in the appellate court as against the 
other.^ Other adjudications as to the allocation or 
imposition of costs on appeal, as between the parties, 
are set out in the notes,^ including adjudications 
in cases of remand.^ 


Krause Mill. Co., C.A.Pa., 189 F.2d 
242. 

Blame for defective record 

Where appellee was not wholly 
free from blame on matter of defec¬ 
tive record, but most of fault was 
with appellant, costs of appeal would 
be assessed ag'ainst appellant. 

U.S.—Sani-Top, Inc. v. North Am. 
Aviation, Inc., C.A.Cal., 261 F.2d 
342. 

Default judgment 

Where entry of default judgment 
was result of defendant’s laxity in 
conduct of its business, and plaintiff 
was in no way at fault, costs on de¬ 
fendant’s appeal from denial of mo¬ 
tion to set aside judgment would be 
taxed to defendant. 

XT.S.—Tozer v. Charles A. Krause 
Mill. Co„ 189 F.2d 242. 

Prolonging litigation and increasing 
costs 

Defendant, even though he became 
prevailing party on appeal, would be 
taxed with all costs in court of ap¬ 
peals, where he had engaged in con¬ 
duct, toward both plaintiff and the 
court, which prolonged the litigation 
and greatly increased the costs. 

TJ.S.—Jones v. Schellenberger, C.A. 
Ill., 225 F.2d 784, certiorari denied 
76 S.Ct. 476, 350 U.S. 989, 100 D.Ed. 
855. 

Issue not requiring resolution 

(1) Where, on an appeal, there was 
no occasion to resolve a certain is¬ 
sue raised in briefs because court of 
appeals affirmed orders in question 
on other grounds, but in support of 
such issue an appellee devoted much 
of its brief and, in addition, filed an 
appendix consisting of one hundred 
twenty-four pages, appellee would be 
taxed with one half of cost on appeal, 
notwithstanding fact it prevailed on 
the appeal. 

U.S.—Switzer Bros., Inc. v. Chicago 
Cardboard Co., C.A.IIL, 252 F.2d 
407. 

(2) Unnecessary costs see infra § 
1293. 

99. U.S.—Tashman v. Community 
Imp. Corp., C.A.Pa., 243 F.2d 96. 

Scandalous matter in brief 

Appellee's brief containing scurri¬ 
lous and scanadalous attacks on 
counsel for adverse party will be 
suppressed and removed from files 
and appellee will be denied costs in 
appellate court, even though judg¬ 
ment is affirmed. 


U.S.—Tashman v. Community Imp. 
Corp., C.A.Pa., 243 F.2d 96. 

TTixder Railway labor Act provi¬ 
sion that employee, or someone act¬ 
ing in his behalf, shall not be liable 
for costs in the district court, or at 
any subsequent stage of the proceed¬ 
ings, unless the costs accrue on his 
appeal, and that such costs shall be 
paid by the United States, the car¬ 
rier is not to be reimbursed for its 
costs on its appeal which resulted in 
a decision favorable to it. 

U.S.—Brotherhood of Sleeping Car 
Porters v. Pullman Co., C.A.Ill., 200 
P.2d 160. 

1. U.S.—^Merrill v. Builders Orna¬ 
mental Iron Co., C.A.C 0 I 0 ., 197 F. 
2d 16. 

2. U.S.—The Chickie, C.C.A.Pa., 141 
F.2d 80. 

3. Costs awarded to appellant 
U.S.—Paris v. Central Chiclera, S. de 

R. L., C.A.Tex., 193 P.2d 960. 
Appellant lield not entitled to costs 
U.S.—McClendon v. Straub, C.A.Ala., 
194 F.2d 1008. 

All costs taxed against appellee 
U.S.—Richardson v. Board of Public 
Instruction of Palm Beach County, 
Fla., CA.Fla., 188 F.2d 832—Lake 
Charles Metal Trades Council v. 
Newport Industries, C.A.La., 181 F. 
2d 820. 

Reversal for want of jurisdiction 
Where the matters dispositive of 
the appeals involved were not made 
to appear of record until the appeals 
were perfected and briefs printed, 
cost of appeals would be assessed 
against appellant on reversal for 
want of jurisdiction. 

U.S.—The Castillo Bellver, C.C.A.Pa., 
143 F.2d 779. 

Vacation of judgment for misconduct 
of judge 

Where court of appeals vacated 
judgment for plaintiff because of re¬ 
peated acts of misconduct by trial 
judge and ordered a new trial before 
another judge, plaintiff would not be 
charged with costs in the court of ap¬ 
peals. 

U.S.—Crowe v. D1 Manno, C.A.Mass., 
225 F.2d 652. 

Very small reduction of award 

Where judgment was modified on 
appeal, but only to extent of very 
small reduction of award in relation 
to balance affirmed, and where appeal 
would have been taken in any case, 
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all costs would be taxed against ap¬ 
pellant. 

U S.—Burnett v. Graves, C.A.Tex., 23 0 
P.2d 49, 56 A.L.R 2d 1, certiorari 
denied 76 S.Ct. 1051, 351 U.S. 984, 
100 L.Ed. 1498. 

Partial affirmance and partial re¬ 
versal 

Where judgment for defendants is 
reversed as to plaintiffs’ claim for 
services rendered and materials fur¬ 
nished to defendants, but is affirmed 
in so far as plaintiffs’ lien claim is 
concerned, plaintiffs are entitled to 
judgment for seventy-five per cent of 
costs on appeal. 

U.S.—Lane v. Gilbertson, C.C.A.Alas- 
ka, 160 F.2d 211. 

Counterclaim 

Where substantially one tenth of 
the costs on appeal were incidental to, 
or occasioned by, the appeal from 
judgment in favor of third parties 
filing a counterclaim against plaintiff 
and defendants, appellants prevailing 
as to the counterclaim were entitled 
to recover one tenth of their costs 
from the third-party defendants. 

U.S.—Parker v. Title & Trust Co., 
C.A.Or., 233 F.2d 505, rehearing de¬ 
nied 237 F.2d 423. 

4. Remand because of state of rec¬ 
ord 

Where remand was made because 
of the state of the record for which 
appellee was not responsible, appel¬ 
lants were required to pay their own 
costs. 

U.S.—Stauffer v. Exley, C.A.Cal., 184 
F.2d 962. 

Remand for entry of proper judgment 
Where error of trial court in add¬ 
ing interest to jury’s verdict from 
time action was filed required re- 
mandment of case for entry of prop¬ 
er judgment for plaintiff, costs in ap¬ 
pellate court would be divided. 

D.C—Shima v. Brown, 133 F.2d 48, 77 
U.S.App.D.C. 115, certiorari denied 
63 S.Ct. 982, 318 U.S. 787, 87 L.Ed. 
1154. 

Remand for modification or amend¬ 
ment of judgment 

(1) Where cause was remanded 
with directions to modify the judg¬ 
ment, neither party was allowed costs 
on appeal. 

U.S.—Blair v. U. S. for Use and Ben¬ 
efit of Gregory-Hogan, C.C.A.Ark., 
160 F.2d 676. 

(2) Where judgment of the district 
court was vacated and cause remand¬ 
ed for amendment thereof to delete a 
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The liability for costs of printing has been vari¬ 
ously adjudicated.^ So, the cost of preparing and 
printing appellee’s supplemental record, necessary 
to a decision of the case, has been required to be 
taxed against the unsuccessful appellant;® and 
where the additional matter certified to a court on 


appellee’s motion suggesting a diminution of the 
record is necessary to a proper determination of the 
issues, the costs of printing the additional matter 
will be taxed against appellant J 

Attorney's fees. In a proper case an allowance 
may be made for attorney’s fees on appeal;® but 


substantial amount for expenses and 
to add interest from a specified date, 
each party was required to bear his 
own costs. 

U S.—Smith V. Onyx Oil & Chemical 
Co., C.A.Del., 218 F.2d 104, 50 A. 
iL.Il.2d 216. 

5. Meritorious and uoxuueritorlous 
desigruations 

That part of defendant’s designa¬ 
tions as “additional portions of the 
record’’ on appeal which contained 
pages of “colloquy between court and 
•counsel, comment and irrelevant dis¬ 
courses" would not be added to rec- 
•ord on appeal, but other part of de¬ 
fendant’s designations which had 
merit would be directed printed at ex¬ 
pense of plaintiff-appellant. 

U.S.—Jerome v. Twentieth Century- 
Fox Film Corp., D.C.N.Y., 7 F.R. 
D. 190, affirmed, C.C.A., 165 F.2d 
784. 

Briefs, appendix, and answer 

(1) Sum paid for the printing of 
briefs, appendix, and answer to peti¬ 
tion for writ of certiorari is properly 
taxable as costs in favor of prevail¬ 
ing party. 

U.S.—^Nash V. Raun, D.C.Pa., 67 P. 
Supp. 212. 

(2) Appellant could not recover as 
costs on appeal its expenditure for 
printing briefs; on appeal from judg¬ 
ment of federal district court in Ore¬ 
gon, law of the forum prevailed as to 
allowance of costs for briefs, and 
Conformity Act did not require cir¬ 
cuit court of appeals to make allow¬ 
ance provided by rule of supreme 
court of Oregon. 

U.S.—Oregon Mesabi Corp. v. C. D. 
Johnson Lumber Corp., C.C.A.Or., 
166 P.2d 1003, second case, certio¬ 
rari denied 68 S.Ct. 1494, second 
case, 334 U.S. 837, 92 L.Ed. 1762. 

(3) Motion to recall mandate and 
clarify opinion would be denied and 
movant required to pay the costs of 
printing plaintiffs’ brief, where there 
was no merit to the contention that 
the district judge had not correctly 
interpreted the court of appeals opin¬ 
ion and it needed no clarification. 
U.S.—Helene Curtis Industries, Inc. 

V. Sales Affiliates, Inc., C.A.N.T., 
254 F.2d 470. 

“Joint appendix” 

Where, in corporate receivership 
proceeding in which bondholders ob¬ 
jected to receivers’ final account, cor¬ 
poration paid whole cost of “joint 
appendix" on appeal, and court was 
unanimous as to dismissal of claim 


against corporation because of bar of 
statute of limitations, entire cost of 
printing “joint appendix" would have 
to be borne by bondholders who were 
unsuccessful on appeal. 

U.S —Phelan v. Middle States Oil 
Corp., C.A.N.T., 220 F.2d 593, cer¬ 
tiorari denied Cohen v. Glass, 75 S. 
Ct. 772, 349 US. 929, 99 L.Ed. 1260 
Papers designated by defendant 
for his cross appeal from order de¬ 
nying defendant's motion for an at¬ 
torney's fee should be printed as part 
of the record on appeal at defendant’s 
expense. 

U.S.—Jerome v. Twentieth Century- 
Fox Film Corp., D C.N.T., 7 F.R.D. 
190, affirmed, C.C.A., 165 F.2d 784. 
Testimony 

(1) Where defendant had served 
on intervenor and third-party defend¬ 
ants statement of points on appeal, 
including insistence that district 
court had erred in failing to grant 
new trial, and one of grounds for 
new trial was lack of substantial evi¬ 
dence to sustain jury’s verdict 
against defendants and in favor of 
plaintiff, intervenor and third-party 
defendants would not be taxed with 
cost of printing testimony as part 
of record. 

U.S.—United Gas Corp. v. Guillory, 
C.A.La., 206 P.2d 49, rehearing de¬ 
nied 207 F.2d 308. 

(2) Where landlord, appealing 
from action by tenants, prepared evi¬ 
dence in narrative form, but omitted 
reference to testimony bearing on is¬ 
sue of whether premises were rented 
as apartments or as single rooms, 
and then in brief asserted that there 
was no denial that the rental ar¬ 
rangement was for rooms separately, 
landlord would bear expense of print¬ 
ing a supplemental record to cover 
such testimony. 

U.S.—Landes v. Barrett, C.A.Mo., 199 
F.2d 639. 

6. U.S.—Zander v. Lutheran Broth¬ 
erhood of Minneapolis, Minn., C.C. 
A.Neb., 137 P.2d 17. 

7. U.S.—Josserand v. Taylor, 138 F. 
2d 68, 31 C.C.P.A., Patents, 709, pe¬ 
tition denied 169 P.2d 249, 34 C.C.P. 
A., Patents, 824. 

8. U.S.—^Republican Pub. Co. v. 
American Newspaper Guild, C.A. 
Mass,, 172 F.2d 943—Cleveland v. 
Second Nat. Bank & Trust Co., C.C. 
A.Mich., 149 F.2d 466, certiorari de¬ 
nied 66 S.Ct. 231, 326 U.S. 775, 90 
L.Ed. 468. 


Schauffler v. United Ass’n of 
Journeymen and Apprentices of 
Plumbing and Pipe Pitting Indus¬ 
try of U. S. and Canada, Local 420, 
APL, D.C.Pa., 148 FSupp. 704, af¬ 
firmed, C.A., 246 P2d 867. 
Attorneys’ fees generally see supra 
§ 1286. 

Allowance under statute 

U.S.—Rigopoulos V. Kervan, C.C A.N. 

T. , 140 P.2d 506, 151 A.L R 1126— 
American Can Co. v. Ladoga Can¬ 
ning Co., C.C.A.Ind, 44 F.2d 763. 

Particular amounts allowed 
( 1 ) $ 200 . 

U.S.—Rigopoulos V. Kervan, C.C.A. 
N.Y., 140 P.2d 506, 151 A.L.R. 1126. 

(2) $700. 

U.S.—^l^Iaddrix v. Dize, C.C.A.Md., 155 
P.2d 1019. 

(3) $1000. 

U.S.—In re Midland United Co., C.C.A. 
Del., 141 P,2d 692. 

(4) Where plaintiffs suing for 
overtime compensation under Pair 
Labor Standards Act were success¬ 
ful on appeal, they would be allowed 
$2,000 for the services of counsel on 
appeal. 

U.S.—^Aaron v. Bay Ridge Operat¬ 
ing Co., C.C.A.N.Y., 162 P.2d 665, 
modified on other grounds 68 S Ct. 
1186, 334 U.S. 446. 92 L.Ed. 1502, 
rehearing denied 69 S.Ct. 10, 335 

U. S. 838, 93 L.Ed, 389, and 69 S.Ct. 
11, 335 U.S. 838, 93 L.Ed. 390. 

State statute followed 

(1) State statute adopted by 
court’s rules entitling insured to at¬ 
torneys' fees was held incident of 
remedy and controlled by law of for¬ 
um, justifying circuit court of ap¬ 
peals, which finally tried issues, in 
awarding attorneys* fees. 

U.S.—Horwitz v. New York Life Ins. 
Co., C.C.A.Or., 80 P.2d 295. 

(2) In suit to cancel surety bond 
In which defendants by cross com¬ 
plaint set up claims on the bond, 
where district court held that the 
bond was an insurance policy with¬ 
in Oregon statute and allowed attor¬ 
ney’s fees under the statute, and 
the judgment was affirmed, the cir¬ 
cuit court of appeals would allow an 
attorney’s fee on appeal. 

U.S.—^American Surety Co, of New 
York V. Fischer Warehouse Co., C.C. 
A,Or., 88 F.2d 636. 

Pdtltiou not eutertaiued iu appellate 
court 

Under provision in application for 
payment bond which required gener- 
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the usual rule that parties carry their own counsel 
fees is to be followed,^ and where the appellate 
court regards the appeal as not frivolous or vex¬ 
atious,^^ or not unjustified,a further allowance of 
attorneys’ fees will not be granted in that court. 

Money paid for bonds. Although there is some 
authority to the contrary,^^ the general rule is that 
money paid to a surety company for becoming sure¬ 
ty on an appeal, supersedeas, or stay bond is tax¬ 
able as costs in the federal courts/^ particularly 


where a local rule of court, or local custom or usage, 
authorizes or requires such taxation.!^ Xhe trial 
court has power to assess as costs money paid out 
for a bond over and above the bonding surety rate, 
the allowance or rejection being subject to the sound 
discretion of the court.^^ 

Award and taxation of costs. The costs of ap¬ 
peal to the circuit court of appeals are imposed by 
the order of that court,and, depending on the 
practice in the particular circuit, some of the items 


al contractors to indemnify surety 
against all loss, costs, damages, ex¬ 
penses, and attorney’s fees, and pro¬ 
vided that separate suits might he 
brought thereunder as causes of ac¬ 
tion accrued, petition for allowance 
of attorney’s fees for prosecution of 
appeal from judgment in favor of 
subcontractor would not te enter¬ 
tained by the court of appeals, but 
would be left for presentation to a 
court of first instance. 

U.S.—Macri v. Schaefer, C.A.Wash., 
173 F.2d 5, certiorari denied 70 S. 
Ct. 63, 388 U.S. 820, 94 L.Ed. 497 
—Continental Cas. Co. v. Schaefer, 
C.A.Wash., 173 F.2d 5, certiorari de¬ 
nied 69 S.Ct. 1517, 337 U.S. 940, 93 
Lr.Ed. 1745, rehearing denied 70 
S.Ct. 35, 338 U.S. 840, 94 L.Ed. 514. 

9 , XJ.S.—Delzona Corp- v. Sacks, C. 
A.Pa., 265 F.2d 157—Oregon Mesabi 
Corp., C C.A.Or., 166 F.2d 1003, sec¬ 
ond case, certiorari denied 68 S.Ct. 
1494, second case, 334 U.S. 837, 92 
L.Ed. 1762. 

Resisting motion for relief from 
judgment 

Plaintiff was not entitled to coun¬ 
sel fees incurred in reviewing courts 
in successfully resisting defendants’ 
motion for relief from a judgment in 
favor of plaintiff. 

U.S.—Delzona Corp. v. Sacks, C.A.Pa., 
265 F.2d 157. 

10. U.S.—Columbian Nat. Life Ins. 
Co. V. Keyes, C.C.A.Mo., 138 F.2d 
382, certiorari denied 64 S.Ct. 621, 
321 U.S. 765, 88 L.Ed. 1061 and Co¬ 
lumbian Nat. Life Ins. Co. v. Mar¬ 
guerite Keyes, Inc., 64 S.Ct. 621, 
321 U.S. 765, 88 L.Ed, 1061. 

11. U.S.—Travelers Mut. Casualty 
Co. y. Rector. C.C.A.Neb., 138 F.2d 
396. 

12, There is no authority for tax¬ 
ing such an item. 

IJ.S—Lee Injector Mfg. Co. v. Pen- 
berthy Injector Co., C.C.A., 109 F. 
964. 

In absence of statute, rule of cotirt, 
order of court, or established usage 
requiring it. It is proper to disallow 
a premium paid for an appeal bond 
to be taxed as costs. 

U.S.—^Nash V. Haun, D.C.Pa., 67 F. 
Supp. 212. 


Parkerson v. Borst, La., 256 F. 
827, 168 C.C.A. 173. 

Bond not recttiired 

(1) Successful appellants awarded 
costs in the court of appeals were 
not entitled to tax, as costs, premi¬ 
ums paid by the appellants to a sure¬ 
ty company from which a supersede¬ 
as bond was procured, where there 
was no rule or decision in the district 
covering such matter, the usage had 
been not to allow such an item to be 
taxed, appellants were not obligated 
to file a surety company bond as a 
condition of procuring a supersedeas, 
and security could have been given 
by the deposit of money or security, 
D.C.—^Webster Motor Car Co. v. Pack¬ 
ard Motor Car Co., D.C., 168 F.Supp. 
660. 

(2) Unnecessary costs generally 
see infra § 1293. 

13. U.S.—Intertype Corp. v. Clark- 
Congress Corp., C.A.I11., 249 F.2d 
626—Swalley v. Addresses raph- 
Multigraph Corp., C.C.A.I1L, 168 F. 
2d 685, certiorari denied 69 S.Ct. 
481, 335 U.S. 911, 93 L.Ed. 444. 

The Walter Adams, D.C.R.I., 271 
F. 358—Columbia Motor Car Co. v. 
Duerr, C.C.A.N.Y., 184 F. 893— 

Jones V. Edward B. Smith Co., C.C. 
Pa., 183 F. 990. 

Allowance held not abuse of discre¬ 
tion or violation of law 
U.S.—^Newton v. Consolidated Gas 
Co., N.T., 44 S.Ct. 481, 265 U.S. 78, 
68 L.Ed. 909. 

Such expenditure is included in costs 
on ground 

(1) That it is a legitimate and 
proper disbursement rendered neces¬ 
sary by the rules of practice. 

U.S.—^Edison v. American Mutoscope 
Co., C.C.N.Y., 117 P. 192. 

(2) That it is a reasonably neces¬ 
sary expense of the appeal. 

U.S.—^Land Oberoesterreich v. Gude, 
C.aA.N.T., 93 F.2d 292. 

Jenkins Petroleum Process Co. v. 
Sinclair Refining Co., D.C.Me., 26 P. 
Supp. 845. 

14. U.S.—Swalley v. Addressograph- 
Multigraph Corp., C.C.A.IU., 168 F. 
2d 685, certiorari denied 69 S.Ct. 
481, 336 U.S. 911. 93 L.Ed. 444. 
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Jenkins Petroleum Process Co. 
V. Sinclair Refining Co., D.C.Me., 26 
F.Supp. 845. 

Party required to post bond 

Under court rule providing that 
where costs are awarded, reasonable 
bond premiums are to be included, 
defendant, who was awarded costs, 
was entitled to recover premium on 
supersedeas bond, even though de¬ 
fendant was required by state law to 
post the bond. 

U.S.—Intertype Corp. v. Clark-Con- 
gress Corp., C.A.I11., 249 P.2d 626. 

15. U.S.—^ICemart Corp. v. Printing 
Arts Research Laboratories, Inc., 
C.A.Cal.. 232 F.2d 897, 67 A.L.R.2d 
1234. 

Taxation held properly refused 
Where appellant agreed to pay pri¬ 
vate party two hundred fifty dollars 
per month for supplying ten thou¬ 
sand dollars as security for issuance 
of supersedeas appeal bond, and pay¬ 
ments totalled five thousand seven 
hundred fifty dollars, such payments 
were not ordinary expenses of ob¬ 
taining bond, but were sums to be 
paid on speculative money-making 
private contract, and trial court prop¬ 
erly refused to tax them as costs. 
U.S.—^Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., supra. 

Court rule providing for approval 
of court and indorsement by opposed 
counsel as to sureties on bond per¬ 
tains only to bond and not to details 
of obtaining bond, with respect to 
matter of taxing as costs the expense 
of obtaining bond. 

U.S.—^Kemart Corp. v. Printing Arts 
Research Laboratories, Inc., supra. 

16, U.S.—City of Orlando v. Miurphy, 
C.C.A.Fla.. 94 F.2d 426. 

Award and taxation of costs general¬ 
ly see supra § 1291, 

Particular order construed 

Where opinion of circuit court of 
appeals remanding cause with direc¬ 
tion concluded “no costs are award¬ 
ed to either party,” the direction re¬ 
lated only to appellate court costs^ 
district court costs not being an is¬ 
sue. 

U.S.—Epstein v. Goldstein, C.C.A.N. 
Y., 110 F.2d 747. 
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of costs are taxable in the appellate court, while oth¬ 
ers are taxable in the district court.^*^ 

The Conformity Act, which has been superseded, 
see supra § 26, did not apply to the taxation of costs 
in the federal appellate courts.!^ 

§ 1293. - Unnecessary Costs 

The cost or expenses of an unnecessary appeal, or 


of unnecessary matter In papers required for the deter¬ 
mination of an appeal, will be imposed on the party re¬ 
sponsible therefor. 

In the federal courts, in some instances under 
rules of court, the party responsible for the insertion 
of unnecessary matters in a record, transcript, or 
other paper required for a determination of an ap¬ 
peal may be required to bear the cost or expense 
thereof such costs may be imposed by the ap- 


17. U.S.—Berthold v. Burton, C.C.N 

T. , 169 P. 495. 

“It is not the rule nor the custom 
that all costs are taxed by the Cir¬ 
cuit Court of Appeals. . . . The 

rulo is quite universal that costs in 
the two courts are taxed separately.” 

U.S.—Jenkins Petroleum Process Co. 

V. Sinclair Refining- Co., D.C.Me., 26 
F.Supp. 845, 84S. 

Taxation, of particular items of cost 

(1) In the circuit court of appeals 
for the fifth circuit, the rule is that 
those costs of appeal due or already 
paid to or through the appellate 
court's officers are taxed in the ap¬ 
pellate court and included in the 
mandate, while the cost of the tran¬ 
script and any other properly taxable 
appeal costs are to be ascertained 
and taxed in the district court on 
the coming down of the mandate. 

U.S —City of Orlando v. Murphy, C. 

C.A.Fla., 94 P.2d 426. 

(2) In the circuit court of appeals 
for the second circuit, the fees paid 
for filing the petition for writ of er¬ 
ror and for certification of the rec¬ 
ord are taxed in the district court, 
but the costs of printing the tran¬ 
script on appeal are taxed by the 
clerk of the circuit court of appeals. 
U.S.—Land Oberoesterreich v. Gude, 

C.C.A.N.Y., 93 F.2d 292. 

(3) Expense incurred for premiums 
on an appeal or supersedeas bond 
may be taxed as costs of appeal in 
the district court. 

U.S.—Land Oberoesterreich v. Gude, 
supra. 

Jenkins Petroleum Process Co. v. 
Sinclair Refining Co., D.C.Me., 26 
F.Supp. 845. 

18. U.S.—Oregon Mesabi Corp., C.C. 
A.Or., 166 F.2d 1003, second case, 
certiorari denied 68 S.Ct. 1494, sec¬ 
ond case, 334 U.S. 837, 92 L.Ed. 1762 
—Island Development Co. v. Mc- 
George, C.C.A.N.J., 37 F.2d 345, cer¬ 
tiorari denied McGeorge v. Island 
Development Co., 49 S.Ct. 37, 278 

U. S. 642, 73 L.Ed. 557. 

19. U.S.—^United Const. Workers v. 
Haislip Baking Co., C.A.Va., 223 P. 
2d 872, certiorari denied 76 S.Ct. 87, 
360 U.S. 847, 100 L.Ed. 754-—Panch¬ 
on & Marco, Inc. v. Paramount Pic¬ 
tures, C.A,N.Y., 202 F.2d 731, 36 A. 
L.R.2d 1336—Layne Minnesota Co. 

V. City of Beresford, S. D., C.A.S.D., 
176 F.2d 161—Pet Milk Co. y. Bo¬ 


land, GAMo., 175 F.2d 151—Sauls- 
bury Oil Go. v. Phillips Petroleum 
Co., CC.A.Okl, 142 F.2d 27, cer¬ 
tiorari denied 65 S.Ct. 62, two cas¬ 
es, 323 US. 727, 89 LEd. 584— 
Acadian Production Corporation of 
Louisiana v. Land, C.C.A.La., 136 
F.2d 1—^Pickett v. Aglinsky, C.C.A. 

W.Va, 110 P.2d 628—Missouri-Kan- 
sas Pipe Line Co. v. U. S., C.C.A. 
Del., 108 P.2d 614, certiorari denied 
Missouri-Kansas Pipe Line Co. v. 
Columbia Gas & Electric Corpora¬ 
tion, 60 S.Ct. 887, two cases, 309 U. 
S. 687, 84 L.Ed. 1030—U. S. Galvan¬ 
izing & Plating Equipment Corpo¬ 
ration V. Hanson-Van Winkle-Mun- 
ning Co., C.C.A.W.Va., 104 F.2d 856 
—Syracuse Engineering Co. v. 
Haight, aC.A.N.Y., 97 P.2d 573— 
Davis V. Carrier, Oust. & Pat.App., 
81 P.2d 250—^Amerlux Steel Corp. v. 
Johnson Line, C.C.A.Cal., 33 P.2d 
70—^Kynerd v. Hulen, C.C.A.Tex., 5 
P 2d 160, certiorari denied 46 S.Ct. 
20, 269 U.S. 660, 70 L.Ed. 411. 

Abraham & Straus v. Truval 
Manufacturers, 138 F.2d 77, 31 C.C. 
P.A., Patents, 731. 

Pritchard v. Nelson, D.C.W.Va., 
65 F.Supp. 606, afdrmed, C.C.A., 137 
P,2d 312. 

Costs and expenses unnecessarily in¬ 
curred generally see supra § 1282. 
1 X 111160 essarily encumbering record 
Costs were taxable against appel¬ 
lees for unnecessarily encumbering 
the record on appeal, 

U.S.—^U. S. V. Deaton, C.A.Ala., 207 
F.2d 726. 

Brief 

Unsuccessful appellant will not be 
taxed for cost of printing that por¬ 
tion of appellees’ brief for which 
there was no reasonable need. 

U.S.—^Consolidated Theatres v. War¬ 
ner Bros. Circuit Management 
Corp., C.A.N.Y., 216 P.2d 920, 62 
A.L.R.2d 1231. 

Supplements to record 

(1) Where, from superabundance 
of caution, appellee printed an elab¬ 
orate supplement to the printed rec¬ 
ord, but such supplement was un¬ 
necessary and, to some extent, viola¬ 
tive of rule requiring that evidence 
contained in printed supplement be in 
narrative form, cost of such supple¬ 
ment would not be taxed against the 
unsuccessful appellant. 

U.S.—Milwaukee Ins. Co. v. Kogen, 
C.A.Mmn.. 240 F.2d 613. 
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(2) Supplemental transcript of 
record which had little relevancy to 
issue of appealability would be con¬ 
sidered as unnecessary printing, and 
expense thereof would not be assess¬ 
ed against appellant as costs. 

U.S.—Jarecki v. Whetstone, C.A.I1I., 
192 F.2d 121. 

(3) Motion of defendants that 
plaintiff, who was unsuccessful on 
h]s appeal, be required to pay expense 
of printing supplemental record, 
would be denied where defendants 
could have obtained leave to present 
to the court of appeals the material 
which was contained in the supple¬ 
mental record without having it 
printed. 

U.S.—Love V. Royall, C.A.Mmn., 179 
F.2d 5. 

(4) Where parties submitted print¬ 
ed records in excess of two thousand 
eight hundred pages, of which two 
thousand six hundred pages were un¬ 
necessary, so that result was to in¬ 
crease beyond any possible justifica¬ 
tion the expense of the parties to the 
action, none of the expenses incurred 
by the successful appellees on appeal 
in printing supplements to record on 
appeal would be allowed as costs. 
U.S.—^Moffett V. Commerce Trust Co., 

C.A.MO., 187 F.2d 242, certiorari de¬ 
nied 72 S.Ct. 32, 342 U.S. 818, 96 
L.Ed. 618, rehearing denied 72 S. 
Ct. 163, 342 U.S. 879, 96 L.Ed. 661, 
rehearing denied 72 S.Ct. 1070, 343 
U.S. 989, 96 L.Ed. 1375. 

Both parties at fault 

(1) Where the attorneys for both 
parties were to blame for a need¬ 
lessly long record on appeal, one half 
of the unnecessary printing cost in¬ 
curred was assessed against appellee, 
even though he was the prevailing 
party. 

U.S.—Brast v. Winding Gulf Colliery 
Co., C.C.A.W.Va., 94 F.2d 179. 

(2) Where railroad receivers 
might have been entitled to recover 
penalties from bondholders for tak¬ 
ing unjustified appeal, but receivers 
increased costs of appeal by causing 
unnecessary matters to be printed, 
court rule would have authorized 
withholding or dividing costs, and 
justice would be done by merely as¬ 
sessing costs against appellants. 
U.S.—Blackford v. Powell, C.C.A.Va., 

161 F.2d 392, certiorari denied 66 
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pellate court of its own motion.In the applica¬ 
tion of this principle, or of such rules, however, 
particular matter has been held not unnecessary to 

the appeal.^i 

Under the Federal Rules of Civil Procedure, Rule 


75e, 28 U.S.C.A., requiring the record on appeal to 
be abbreviated, for any infraction of the Rule the 
appellate court may withhold or impose costs as 
the circumstances of the case and discouragement 
of like conduct in the future may require; and costs 
may be imposed on offending attorneys or parties. 


S.Ct. 523. 327 U.S. 778, 90 L.Ed. 
1006. 

(3) Where appellant failed to des¬ 
ignate for printing sufficient part of 
record for presentation of his points, 
and failed to file statements of points, 
and appellee designated balance of 
record not included in appellant’s 
original designation, only the cost of 
printing obviously immaterial por¬ 
tions of record would be taxed 
against appellee. 

D.C.—Blake v. Trainer, 148 F.2d 10, 
79 U.S.App.D C. 360. 

(4) Where parties treated appeal 
and cross appeal as if they were in¬ 
dependent appeals, and filed six briefs 
instead of three, a device by which 
each party obtained about eighteen 
more pages than rule permitted, and, 
under optional rule relating to non¬ 
printing of record, submitted four 
separate appendices, plus another ap¬ 
pendix bound in with one of the 
briefs, court would not allow either 
party costs on appeal. 

U.S.—Trounstine v. Bauer, Pogue & 
Co., C.C.A.N.Y., 144 P.2d 379, cer¬ 
tiorari denied 65 S.Ct. 190, 323 U.S. 
777, 89 U.Bd. 621. 

20. U.S.—Acadian Production Cor¬ 
poration of Louisiana v. Land, C.C. 
A.La., 136 P.2d 1. 

21. U.S.—Broadhead v. C. I. R., C.A. 
Miss., 264 F.2d 169—^Fleming v. 
Palmer, C.C.A.Puerto Rico, 123 F. 
2d 749, certiorari denied 62 S.Ct. 
942, 316 U.S. 662, 86 L.Ed. 1739. 

Additional transcript 

Where appellee filed additional 
transcript which was not unneces¬ 
sary, but which might have been 
somewhat condensed and from which 
parts might have been omitted, the 
costs of appeal which resulted in af¬ 
firmance would be taxed to appel¬ 
lants, except as to one half of the 
cost of additional transcript, which 
would be charged to appellee. 

U.S.—Gaskill v. Roth, C.C.A.Neb., 151 
P.2d 366, certiorari denied 66 S.Ct. 
896, 327 U.S. 798, 90 L.Ed. 1024, re¬ 
hearing denied 66 S.Ct. 975, 328 U.S. 
876, 90 L.Ed. 1645. 

Pleadings; proceedings 

(1) Where attack on order distrib¬ 
uting fund held by receiver appointed 
in aid of chattel mortgage foreclosure 
proceedings constituted an attack on 
such proceedings, the pleadings in 
the foreclosure proceedings were a 
necessary part of the record on ap¬ 
peal, and appellant's motion to as¬ 
sess costs of printing the pleadings 


against the appellee, notwithstand¬ 
ing the order was affirmed, would be 
denied. 

U.S.—Sullivan v. Jones Distributing- 
Go., C.A.C 0 I 0 ., 177 F.2d 735. 

(2) Where, on appeal from dismiss¬ 
al with prejudice of third complaint, 
defendant had text of, and proceed¬ 
ings had in respect to, the first two 
complaints printed in the record, de¬ 
fendant would not be charged with 
cost of such printing, since such com¬ 
plaints and proceedings indicated un¬ 
likelihood that plaintiffs would be 
able to amend their complaint into a 
form which could successfully resist 
a motion to dismiss for failure to 
state a claim. 

U-S.—^Feinberg v. Leach, C.A.Pla., 
243 P.2d 64. 

22. U.S.—Chalmette Petroleum Cor¬ 
poration V. Chalmette Oil Distrib¬ 
uting Co.. C.C.A.La., 143 F.2d 826 
—Treasure Imports, Inc. v. Henry 
Amdur & Sons, Inc., C.C.A.N.T., 
127 P.2d 3—^Dunn v. Jefferson 
Standard Life Ins. Co., C.C.A.Tex., 
125 F.2d 98. 

In re Joshua Hendy Iron Works, 
D.C.CaL, 2 F.R.D. 244. 

Same rule under former practice 

(1) Prior to the adoption of the 
Federal Rules of Civil Procedure, 28 
U.S.C.A., a rule of court requiring a 
condensed and narrative statement 
of the evidence on appeal could be en¬ 
forced by imposing costs on the par¬ 
ty violating the rule. 

U.S.—^Pocahontas Coal & Coke Co. v. 
Cook, C.C.A.W.Va.. 74 F.2d 878— 
Trust Co. of Florida v. Gault, C.C. 
A.Fla., 69 F.2d 133. 

(2) Also, such costs could be Im¬ 
posed on the party’s attorney. 

U.S.—Trust Co. of Florida v. Gault, 
supra. 

Both parties at fault 

Costs would not be taxed on appeal 
to either party where, of the 1,500- 
odd pages of the record, two thirds 
were devoted to written documents, 
a large number of which should have 
been either omitted or merely sum¬ 
marized, and both sides were at fault. 
U.S.—^Plakice Corporation (Dela¬ 

ware) V. Short, C.C.A.Conn., 115 F. 
2d 567. 

Original complaint 

Where appealing party Included 
original complaint in record at re¬ 
quest of adverse party, but such com¬ 
plaint was unnecessary to under¬ 
standing of issues raised and was un¬ 
necessarily printed, cost of printing 
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SO much of transcript as included a 
printed copy of original complaint 
was taxed against adverse party. 
U.S. —Buffum V. Chase Nat. Bank of 
City of New York, C.A Ill., 192 F.2d 
58, certiorari denied 72 S.Ct. 558, 
342 U.S. 9 44, 96 L.Ed. 702. 

Where there is a large record, cir¬ 
cuit court of appeals will not only 
entertain with sympathy motions to 
retax for excessiveness, but will of 
its own motion more often scrutinize 
records, for abuses in such regard 
with a view to imposing not only on 
clients, whose counsel has erred, but 
on counsel, whose duty it is to make 
up the record, costs commensurate 
with the breach of duty. 

U.S.—^Phillips Petroleum Co. v. Wil¬ 
liams, C.C.A.Tex., 159 F.2d 1011. 

Inclnsion of testimony taken before 
master 

Where successful appellant includ¬ 
ed in printed record the testimony 
taken before the master appointed in 
a jury action, although such evi¬ 
dence had no relevancy on appeal, 
successful appellant was required to 
bear two thirds of the entire costs 
of the appeal. 

U.S.—Phillips Petroleum Co. v. Wil¬ 
liams, C.C.A.Tex., 159 F.2d 1011. 

Stenographic transcript 

(1) Cost of portions of stenograph¬ 
ic transcript, which were prepared 
pursuant to appellee’s counter-desig¬ 
nation of record in trial court, but 
which were not relevant to issues on 
appeal, and which appellee did not 
seek to make part of Joint Appendix, 
would be taxed to appellee. 

D.C.—^Washington Coca-Cola Bottling 
Works, Inc. v. Tawney, 233 F.2d 
353, 98 U.S.APP.D.C. 151. 

(2) Stenographic fees and costs 
generally see supra § 1288. 

Particular matters; failure to stip¬ 
ulate 

Proceedings in state court before 
removal to federal court, pleadings in 
federal court superseded by filing of 
amended complaint, explanation of 
pleadings, and evidence on matters 
held in appellant’s favor, were not 
essential or necessary to decision of 
questions on appeal within terms of 
Rule, and hence should not be made 
basis of award of cost; where nei¬ 
ther party offered to stipulate so as 
to eliminate unnecessary matters, one 
fourth of entire cost of appeal was 
charged to successful appellant. 

U.S.—^Knutson v. Metallic Slab Form 
Co., C.C.A.Tex., 132 F.2d 231. 
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However, the inclusion of particular matter may be 
held not to constitute a transgression of the Rule;^^ 
matter which is printed in toto may be of doubtful 
necessity and might well have been summarized, 
without sufficiently transgressing the Rule to justify 
the granting of appellant’s motion that part of the 
cost of the appeal be taxed to appellee ;24 and where 
the court finds that much of the record reproduced 
is unnecessary, but is unable to determine that the 
fault lies with the party claimed to be responsible, 
and there is no factual basis for awarding costs 
against such party, a motion to do so will be 
denied.25 

Under 28 U.S.C.A. § 1920, providing that fees 
of the court reporter for all or any part of the 
stenographic transcript necessarily obtained for 
use in the case may be taxed, a transcript of the 
testimony for use on appeal is not includable in 
the taxable costs.^^ 

A motion by an appellant for reimbursement by 
appellees for causing unnecessary costs on appeal 
may be denied without prejudice to appellant’s 
right to make and file with the clerk of the appel¬ 
late court a motion for the allowance of costs to 
appellant, in conformity with a rule of that court.^'^ 


Unnecessary appeal or cross appeal. Where plain¬ 
tiff refused to co-operate in the correction of what 
it must have known was a purely clerical error 
by the district court in the entry of judgment on 
mandate of the appellate court, which correction 
would have rendered appeal from the judgment on- 
mandate wholly unnecessary, plaintiff should pay 
the costs of such appeal.Where an attempted 
cross appeal is unnecessary because appellee’s rights' 
can be protected in the appellate court on the ap¬ 
peal, the costs incurred in the appellate court by 
reason of the cross appeal will be taxed to appellee. 

§ 1294. - Damages or Penalties 

Under federal statute or rules of court, damages or a- 
penalty may be imposed on a party who appeals merely 
for purposes of delay. 

Under rules of court so providing, damages or a 
penalty may be imposed on a party appealing, where 
his appeal is vexatious or without merit, and is 
entered merely for purposes of delay,30 unless ap¬ 
pellee is also at fault in the matter.31 So, where 
the appeal may be attributable to the zeal of coun¬ 
sel, appellee should not be required to bear the ex¬ 
pense resulting from such excessive zeal.32 


Designaation of whole of evidence and 
record 

Where, under his statement of 
points and his designation of con¬ 
tents of record on appeal, the only 
matter which appellant brought for¬ 
ward for review was his claim that 
under any conceivable state of facts 
or circumstances, most favorable to 
him, the giving of charges objected 
to, and the refusing of requested 
charges, were prejudicial error, ap¬ 
pellee's designation of the whole of 
the evidence and the record was in 
violation of the Rule, and whole cost 
of compiling the record, except por¬ 
tion designated by appellant, was 
taxed against appellee. 

U.S.—Lester v. Aetna Cas. & Sur. Co., 
C.A.La., 240 F.2d 676, certiorari de¬ 
nied 77 S.Ct. 1383, 354 U.S. 923, 1 
L.Ed.2d 1437. 

23. Substantial portion of evidence; 
exhibits 

On review of record on appeal, 
where it was disclosed that appel¬ 
lant’s narrative contained a fair 
statement of material evidence and 
that it was sufficient, together with 
designated exhibits, for proper de¬ 
termination of issues, appellee’s mo¬ 
tion to assess unsuccessful appellants 
for cost of additional designation for 
printing substantial portion of evi¬ 
dence in question and answer form, 
as well as many additional exhibits, 
would be denied. 

Xj.s.—Heldenbrand v. Stevenson, C.A. 
Okl., 249 F.2d 424. 


24. U.S.—Neale Const. Co. v. TJ. S. 
Fidelity & Guaranty Co., C.A.Kan., 
199 F.2d 591. 

Pleadings 

XJ.S.—Neale Const. Co. v. U. S. Fidel¬ 
ity & Guaranty Co, supra. 

25. U.S.—Nitzel V. Austin Co., C.A. 
Colo., 249 F.2d 710. 

26. U.S.—Todd Atlantic Shipyards 
Corp. V. The Southport, U.C.S.C., 
100 F.Supp. 763. 

Reason for rule 

Such transcript is not a necessary 
incident of an appeal, and allowance 
to litigants of cost of copies of tran¬ 
scripts of testimony would unduly in¬ 
crease cost of litigation when there 
should happen to be several parties 
on winning side. 

U.S.—Todd Atlantic Shipyards Corp. 
V. The Southport, supra. 

27. U.S.—Denson v. Mapes, C.C.A. 
Nev., 166 F.2d 322. 

28. U.S.—Randolph Laboratories v. 
Specialties Development Corp., C.A. 
N.J., 185 F.2d 403. 

29. U.S.—^Kansas City Life Ins. Co. 
V. Wells, C.C.A.N.D., 133 F.2d 224. 

30. U.S.—^Nash V. Nash, C.A.Ala., 
234 F.2d 821, certiorari denied 77 
S.Ct. 148, 362 U.S. 909, 1 L,Ed.2d 
118. 

Damages or penalties on appeal gen¬ 
erally see Costs §§ 371-385. 

Duty of court to award damages 
U.S.—Occidental Life Ins. Co. v. Eil- 
er, C.C.A.M:o., 125 F.2d 229, rehear¬ 
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ing denied 126 F.2d 429, certiorari 
denied 62 S.Ct. 1278, 316 U.S. 688, 
86 L.Bd. 1760. 

Law of case settled on former appeal 
U.S.—May Department Stores Co. v. 

Reynolds, C.C.A.Mo., 140 F.2d 799. 
Contentions on appeal wholly with¬ 
out merit 

U.S.—Massachusetts Bonding & Ins. 

Co. V. Feutz, C.A.MO., 182 F.2d 752. 
Layman’s appeal 

On appeal by a layman, whose brief 
and argument show that, because of 
his inability or unwillingness to see 
and understand that the trial was not 
attended with error, he feels aggriev¬ 
ed by judgment appealed from, court 
of appeals rule, providing for affirm¬ 
ance with damages on ground that 
appeal was taken merely for delay, 
is inapplicable. 

U.S.—Lightfoot v. Weis, C.A.Ga,, 213 
F.2d 847. 

31. railure to avoid delay 

Assessment of damages against ap¬ 
pellant on ground that appeal had 
been prosecuted merely for delay 
would not be warranted, where much 
of delay arising from appeal might 
have been avoided by diligence by 
appellee, 

U.S.—^American Fidelity & Casualty 
Co. V. Bailey. C.C.A.W.Va., 76 F.2d 
692. 

32. U.S.—Massachusetts Bonding & 
Ins. Co. V. Feutz, C.A.Mo., 182 F.2d 
752. 
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The fact that the judgment must be affirmed, 
or that hindsight may show that the appeal was 
useless,34 or that the appellate court does not re¬ 
gard the questions presented on appeal as sub¬ 
stantial,35 does not mean, in the absence of a show¬ 
ing to the contrary, that it was sued out merely for 
the purpose of delay; and the appellate court may 
disagree with appellant’s contentions and yet think 
that the record presents arguable propositions of 
law and fact, so as to remove the appeal from the 
reach of the rule of court.36 So, in a number of 
decisions it has been held that the record or evi¬ 
dence did not show that the appeal was frivolous 
or was taken for the purpose of delay, so as to 
justify the imposition of damages or a penalty.37 
Such a rule may not be made the instrument of 
mere reprisal.SS 


Where, under the rule, the court may award 
damages not exceeding ten per cent of the judgment, 
damages in that amount may be held excessive 
where the judgment in the case is a large one. 39 

Under the federal statute, 28 U.S.C.A. § 1912, the 
appellate court, on affirming a judgment, has dis¬ 
cretion to award damages in the nature of a penalty, 
if the appeal was vexatious or frivolous and 
if it does not do so, the lower court may not do so.^l 
The appellate court can exercise such power without 
regard to the terms of the supersedeas bond.^^ 

An appellate court has been held to have power 
to impose damages for the bringing of an appeal 
solely for the purpose of delay, whether the addition 
of such damages is a matter of substantive right 


33. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Lain, C.C.A.Tex., 139 F. 
2d 142. 

34. U.S.—Olson v. Maxwell, C.A. 
Kan., 263 F.2d 182. 

35. U.S.—Fidelity & Deposit Co. of 
Maryland v. Davis, C.C.A.Va., 127 
F.2d 780. 

36. U.S.—Shevlin - Hixon Co. v. 
Smith, C.C.A.Or., 165 F.2d 170. 

37. U.S.—^American Hardware Mut. 
Ins. Co. V. Van Vick, CA La., 268 F. 
2d 183—Olson v. Maxwell, C.AKan., 
263 F.2d 182—^American Indem. Co. 
V. Swartz, C.A.Mo., 250 F.2d 532— 
Traders & General Ins. Co. v. Mc- 
Clary, C.A.Da., 241 F.2d 462—Shev- 
lin-Hixon Co. v. Smith, C.C.A.Or., 
165 F.2d 170—^Reid v. Nelson, C.C. 
A.Fla., 154 F.2d 724, certiorari de¬ 
nied 67 S.Ct. 47, 329 U.S. 716, 91 
L.Ed. 621—^Policyholder’s Nat. Life 
Ins. Co. V. Harding, C.C.A.N.D., 147 
F.2d 851—Southwestern Gas & 
Electric Co. v. Lain, C.C.A.Tex., 139 
P.2d 142—^Fidelity & Deposit Co. of 
Maryland v. Davis, C.C.A.Va., 127 
P.2d 780—^Missouri Pac. Transp. Co. 
V. Priest, C.C.A.Ark., 117 F.2d 32— 
National Surety Corporation v. 
Williams, C.C.A.Ark., 110 F.2d 873, 
certiorari denied Williams v. Na¬ 
tional Surety Corporation, 61 S.Ct. 
40, 311 U.S. 674, 85 L Ed. 433— 
American Fidelity & Casualty Co. v. 
Bailey. C.C.A.W.Va., 76 F.2d 692. 

D.C.—Camp v. Canelacos, 131 F.2d 
236, 76 U.S.App.D.C. 337, 

Xiarge award 

Where award in death action was 
larger than had ordinarily been ap¬ 
proved by state supreme court, ap¬ 
peal could not be held to have been 
taken merely for delay. 

U.S.—Sinclair Refining Co. v. Howell, 
C.A.Ala., 222 F,2d 637. 


Appeal as of right; earnest convic¬ 
tion 

Appeal from judgment awarding 
disability compensation under state 
workmen’s compensation act could 
not be regarded as taken only for de¬ 
lay, so as to entitle appellee to dam¬ 
ages, in view of fact that state stat¬ 
ute grants an appeal as of right, and 
appeal was argued with earnestness 
and conviction. 

U.S,—Sullivan, Long & Haggerty v. 
Washington, C.C.A.La., 128 P.2d 
466. 

Substantial amount; close (Questions 
Where amount involved in case was 
substantial, and issues raised certain 
close questions of law and fact, con¬ 
sideration of entire appeal proceed¬ 
ings convinced federal court of ap¬ 
peals that appeal was not vexatious 
and that therefore appellee was not 
entitled to damages for vexatious de¬ 
lay. 

U.S.—^Pet Milk Co, T. Boland, C.A. 
Mo„ 185 F.2d 298. 

Q-ood faith; adequate supersedeas 
bond 

Where appeal was taken immedi¬ 
ately after order appealed from had 
been entered, prosecution of appeal 
was zealous and in apparent good 
faith, briefs and arguments on be¬ 
half of appellant were well prepared 
and earnestly presented, and superse¬ 
deas bond, in adequate amount, con¬ 
ditioned to pay entire judgment with 
accrued interest and costs in event 
appellant failed to prosecute appeal 
faithfully and successfully was filed 
by appellant, appellee was not enti¬ 
tled to assessment of damages on 
ground that appeal was frivolous or 
had been sued out merely for delay. 
U.S.—Parker v. Checker Taxi Co., 238 
F.2d 241, certiorari denied 77 S.Ct. 
681, 353 U.S. 922, 1 L.Ed.2d 719. 

38. U.S.—Southwestern Gas & Elec¬ 
tric Co. V. Lain, C.C.A.Tex., 139 F. 
2d 142. i 


39. U.S.—Massachusetts Bonding & 
Ins. Co. V. Feutz, C.A.Mo., 182 F.2d 
752. 

40. U.S.—In re Midland United Co., 
C.C.A.Del., 141 F.2d 692—Fern Gold 
Mining Co. v. Murphy, C.C.A.Alas- 
ka, 7 F.2d 613. 

MacDonald v. Winfield Corp., D.C. 
Pa., 104 F.Supp. 609. 

Particular damages 
Where appeal was frivolous, and 
appellant, by her own act, forced 
appellee to consider her brief and 
thereby necessarily to write his op¬ 
posing brief, court of appeals would, 
in affirming, adjudge to appellee just 
damages for his delay, in sum of 
double his costs and an amount equal 
to fee paid his attorney for his serv¬ 
ices in appeal and amount paid for 
printing his brief. 

U.S.—Lowe V. Willacy, C.A.Alaska, 
239 P.2d 179. 

Damages not awarded 

Where grounds of appeal had been 
heard and disposed of by United 
States court of appeals and supreme 
court in several other cases, three of 
which involved appellant, and no new 
points or contentions were presented, 
appeal was so unsubstantial and friv¬ 
olous as to suggest that it was taken 
merely for delay, but damages would 
not be awarded against appellant for 
delay, as provided by statute, in view 
of previous failure of court to apply 
statute in many cases in which It 
might have been invoked. 

U.S.—^Mason v. Summer Lake Irr. 
Dist., C.A.Or., 216 F.2d 609, certio¬ 
rari denied 75 S.Ct. 357, 348 U.S. 
937, 99 L.Ed. 734, rehearing denied 
75 S.Ct. 460, 348 U.S. 960, 99 L.Ed. 
749. 

41. U.S.—^MacDonald v. Winfield 

Corp., D.C.Pa., 104 F.Supp. 609. 

42. U.S.—^MacDonald v. Winfield 

Corp., supra. 
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governed by state law or a matter of procedure 
controlled by 28 U.S.C.A. § 1912 and rule of court.'^^ 

§ 1295. Payment of Costs; Enforcement of 
Payment 

'^^osts awarded in an unsatisfied final judgment are 
collectable by execution. The court, In a second action, 
may make such order as it deems proper for the payment 
of the costs of a prior dismissed action between the same^ 
parties for the same cause. 

Costs awarded in an unsatisfied final judgment or 
decree are collectable by execution.'^^ A defendant 
is entitled to execution for the satisfaction of costs 
on voluntary dismissal on the part of plaintiff. 
Defendant’s right to the payment of costs by plain¬ 
tiff on the dismissal of an action without prejudice 
is not satisfied by a judgment for costs entered 
against plaintiff, since a judgment is not equivalent 
to payment.*^^ 

The appropriate procedure to recover disputed 
damages and costs occasioned by an unsuccessful 
litigant’s appeal, if they are recoverable, is by a suit 
against the surety on the supersedeas bond, and 
appellee’s motion in the appellate court for such 
damages and costs will be dismissed.*^^ 


Stay of proceedings; enforcing payment of costs 
of prior action. Whether to stay proceedings pend¬ 
ing payment by plaintiff of costs assessed by the 
court of appeals is in the discretion of the district 
court.^^ 

Under the Federal Rules of Civil Procedure, Rule 
41d, 28 U.S.C.A., if plaintiff who has once dismissed 
an action in any court commences an action based on 
or including the same claim against the same de¬ 
fendant, the court may make such order for the pay¬ 
ment of costs of the action previously dismissed as 
it may deem proper, and may stay the proceedings 
in the action until plaintiff has complied with the 
order,^^ Accordingly, the court, in the exercise of 
its discretion, may require plaintiff to pay such 
costs as a condition precedent to the prosecution of 
the later suit.^i In the absence of opposition to the 
averments of a motion, under the Rule, to compel 
the payment of costs and for a stay until costs 
have been paid, such averments must be taken as 

true.®2 

Oral examination in aid of judgment for costs. 
On a motion under the Federal Rules of Civil Pro¬ 
cedure, Rule 37, 28 U.S.C.A,, to compel an at¬ 
torney to answer questions propounded to him on 
an oral examination in aid of a judgment for costs, 


43. U.S.—Occidental Life Ins. Co. v. 
Eiler, C.C.A.Mo., 126 F.2d 429, cer¬ 
tiorari denied 62 S.Ct, 1278, 316 
U.S. 688, 86 L.Ed. 1760. 

44. U.S.—Newton v. Consolidated 
Gas Co. of New York, N.T., 44 S.Ct. 
481, 266 U.S. 78, 68 L.Bd. 909. 

Payment and enforcement of pay¬ 
ment of costs generally see Costs 
§§ 410-434. 

45. U.S,—^Fleetwood v. Milwaukee 
Mechanics’ Ins. Co., D.C.Mo., 7 P.R. 
D. 680. 

Payment of costs as condition on 
voluntary dismissal by order of 
court see supra § 781. 

40. U.S.—International Shoe Co. v. 
Cool, C.C.A.Mo., 164 F.2d 778, cer¬ 
tiorari denied 67 S.Ct. 76, 329 U.S. 
726, 91 L.Bd. 628—Home Owners’ 
Loan Corporation v. Huffman, C.C. 
A.Mo., 134 F.2d 314. 

47. U.S.—Zubik v. U. S., C.A.Pa,, 202 
F.2d 699. 

48. U.S.—Zubik v. U. S., supra. 

49 . XJ.S.—Dulien Steel Products of 
California v. U. S. EUstrict Court, 
Southern Dist. of Cal., Central 
Division, C.A.9, 215 P.2d 677. 

50. U.S.—^Ayers v. Conser, D.C.Tenn., 
26 F.Supp. 95. 

Conditions req,tilsit© to application of 
Buie held not shown 

U.S,—Chapman v. Louisville & N. K.. 
Co., D.G.Ky., 66 F.Supp. 694. 

35B C.J.S.—49 


Action stayed 

U.S.—Dean v. Brubaker, D.C.Mo., 12 
F.R.D. 388. 

Motion to stay denied 

Where action was brought in fed¬ 
eral district court against defend¬ 
ants against some of whom plaintiff 
had brought an action in state court, 
which was dismissed by plaintiff at 
his cost, but without prejudice, and 
counsel for plaintiff alleged misfor¬ 
tune and poverty of plaintiff, and 
fact that plaintiff was now a nonresi¬ 
dent and that there was prejudice 
against plaintiff where state court ac¬ 
tion was filed, defendants' motion to 
stay proceedings until costs were 
paid in previous action would be de¬ 
nied. 

U.S.—Wilson V. Hoyt, D.C.Mo., 13 F 
R.D. 443. 

Addition of defendants in second suit 

Where complaint in present suit 
pleaded claims identical to those al¬ 
leged in prior suit, which was dis¬ 
missed with costs awarded against 
plaintiff, which costs had not been 
paid, motion for stay would be grant¬ 
ed in favor of defendants named in 
prior suit, but not as to new defend¬ 
ants Joined in present suit. 

U.S.—Companla Maritima Trans- 
oceanica, S. A., v. Stevenson, D.C. 
N.T., 11 F.R.D. 210. 

51. U.S.—^Ayers v. Conser, D.C.Tenn., 
26 F.Supp. 96. 
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Payment of costs including attor¬ 
neys^ fees 

U.S.—Eager v. Kain, D.G.Tenn., 158 
F.Supp. 222. 

Condition imposed 

U.S.—Martin v. Southern Ry. Co., D. 
C.Tenn., 1 F.R.D. 98. 

Condition not imposed 

Plaintiff would not be required to 
pay costs of a previously dismissed 
action on war risk policy under pro¬ 
cedural rule as a condition to the 
maintenance of a subsequent action 
on policy where it appeared that 
beneficially interested plaintiff was 
without means and could not procure 
funds to meet the condition. 

U.S.—Huskey v. U. S., D.C.Tenn., 29 
F.Supp. 283. 

Conformity to state practice 

Even if the Conformity Act, prior 
to the time when it was superseded, 
required federal courts to follow a 
state statute requiring plaintiff to 
pay the costs of a previously dis¬ 
missed action as a condition preced¬ 
ent to the prosecution of his later 
suit, the state statute would be ap¬ 
plied only in cases falling within its 
terms. 

U.S.—^Bangor & A. R. Co. v. Jones, C. 
C.A.Me., 36 F.2d 886. 

52. U.S.—^Dean v. BrubaJter, D.C. 
1 Mo., 12 F.R.D. 388. 
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the nature of the proceeding requires a broad, rath- | er than a restricted, examination.^ 3 


53. U.S.—Monticello Tobacco Co. v. 
American Tobacco Co., D.C.N.T., 12 
F.R.D. 344. 

Questions permitted 

(1) On such examination, a ques¬ 
tion could be put to attorney as wit¬ 
ness to determine whether he was 
retained for corporate plaintiff by 
person acting- for, or on behalf of, 


corporate plaintiff, and whether at¬ 
torney expected to receive compen¬ 
sation from plaintiff for services 
rendered on plaintiff’s appeal, or from 
person who might have agreed to 
compensate attorney for benefit of 
plaintiff. 

U.S,—^Monticello Tobacco Co. v. 

American Tobacco Co., supra. 


(2) Attorney for corporate plain¬ 
tiff in trial and on plaintiff’s appeal 
would be required to answer ques¬ 
tions relative to his knowledge of 
plaintiff’s past financial condition and 
source of payment to meet various 
obligations. 

U.S.—Monticello Tobacco Co. 

American Tobacco Co., supra. 
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Abandonment, 

Actions, parties election not to submit issue to 
jury, § 959 

Appeal and review, relief from judgments, § 1233, 
n. 4 

Bankruptcy, summary judgment, § 1160 
Contracts, summary judgment, § 1166; § 1187, 
p. 595, n. 56 

Depositions, failure to proceed diligently, § 610 
Directed verdict, § 974 
Dismissal and nonsuit, post 
Easements, summary judgment, § 1172, n. 57 
Motion for leave to take oral depositions before 
answer, § 574, p. 833, n. 89 
Partnerships, summary judgnient, § 1182, n. 3 
Pleading, dismissal, § 818 

Abatement, plea in, answer to contain defenses pre¬ 
viously made by, § 301 
Abatement and revival, 

See, also, C.J.S. Abatement and Revival 
Costs, discretion of court, § 1274, p. 716, n. 61 
Default judgment, § 1126, n. 61 
Intervention after abatement of main suit, § 140 
Judgments, §§ 1105,1120 

Registered in other districts, § 1232, n. 79 
Nonresidence, service of process, § 1255 
Not extending to judgment, effect of substitution 
of parties, § 167 
Summary judgment, § 1150 
Abdication, judges, § 915, n. 38 

Ability to furnish particulars, motion for more defi¬ 
nite statement, § 384 
Abode, service of process, § 192 
Corporation, § 202 
Individuals, § 196 
Abolition, 

Bills of particulars, § 376 

Circuit courts, abrogation of rules previously en¬ 
forced, § 21 

Demurrer or exceptions, § 259 
Technical distinctions between law and equity, 
§ 4 

Abridgement, litigant’s substantive rights, § 7 
Abrogation, circuit court rules, abolition of court, § 21 
Absence and absentees, 

Applicable rule, conformity to state practice, § 24 
Attorneys, death of wife, § 1099, n. 25 
Automobile cases, service of process, § 211 
Continuance, post 

Further instructions to jury, § 930, n. 58 
Impleader provisions in state courts, effect, § 118, 
p. 182, n. 79 

Indispensable party, § 95 
Judgment, § 1108, n. 55 

Setting aside, § 1248, n. 36 
Jurisdiction, forum non conveniens doctrine not 
applying, § 488 
36B C.J.S. 


Absence and absentees—Continued 

Jurisdictional averments, waiver or consent, § 477 
Jury, instructions, objections, § 992, n. 47 
Nonresident defendants personally served, § 1240, 
n. 33 

Pre-trial activity, change of venue, convenience of 
parties and witnesses, § 508 
Service of process, post 
Trial, 

Ruling on objection, § 941, n. 56 
Waiver of presence, § 919 
Usual business, deposition, protective order, § 599 
Witness, default judgment, entry, § 1123, n. 39 
Absolute right to intervene, § 132 
Abstract inerrancy, discretion of court, § 915, n. 37 
Abstract instructions to jury, § 990 
Request, § 991 

Abuse of process, implied or inherent power to pre¬ 
vent, § 186 

Acceptance, reference, master’s report, § 904 
Access, judgment relief, § 1233 
Accessory proceedings, intervention, § 129 
Accidents, 

Aircraft, post 

Burden of proof, instructions to jury, § 988, n. 84 
Circumstances or cause, written interrogatories, 
scope, § 684 

Depositions and discovery, examination as to 
circumstances and causes, § 631 
Foreign country, deposition by oral examination, 
§ 601, p. 859, n. 49 

Inferences, summary judgment, § 1190 
Insurance, pleadings, summary judgment, § 1209, 
p. 634, n. 87 

Judgments, setting aside, § 1243 
Maps and diagrams of scene, production for in¬ 
spection, etc., § 716 
Motor vehicles, post 
Negligence, summary judgment, § 1181 
Reports, 

Employees to employers, production for in¬ 
spection, etc., § 718 
Exclusion, new trial, § 1066, n. 11 
Production for inspection, etc., § 724 
Accord and satisfaction, 

Judgments, § 1121 

Vacating and setting aside, § 1246; § 1249, 
p. 691 

Separate trials, § 917, p, 249 
Striking out, f 425 

Summary judgment, § 1149; § 1158, n. 1 
Sustaining defense on motion to dismiss for lack 
of jurisdiction, § 844, p. 150, n. 34 
Account books, production of documents and things, 
§ 716 

Account stated. 

Complaint, requisites and sufficiency, § 281 
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Account stated—Continued 
Jury trial, § 951, p. 310 

Partial summary judgment, § 1214, p. 639, n. 58 
Striking out defense, § 425 
Summary judgment, § 1189, n. 81; § 1204 
Accountants, 

Examinations by, production for inspection, etci, 
§ 724, p. 1017, n. 99 

Privilege of confidential communication, deposi¬ 
tions and discovery, § 627 

Production of documents and things, professional 
information of public accountant, § 709, 
p. 995, n. 88 

Accounting for omission of party, complaint, § 263 
Accounts and accounting, 

Attorney’s fees, allowance as cost, § 1283, p. 738, 
n. 85 

Complaint, requisites and sufficiency, § 281 
Corporations, summary judgment, § 1178, n. 17 
Counterclaim, jury trial, § 945, n. 40 
Deposition pending action, § 555 
Depositions, postponement of order for taking, 
§ 569, p. 823, n. 71 

Docketing of cases, § 933, p. 275, n. 1; § 933, 
p. 276, n. 3 

Joinder, claim for conversion and for money had 
and received, § 41, p. 88, n. 95 
Judgments, 

Construction and operation, § 1119 
Entry, § 1229, n. 57 

Jury trial, § 948, p, 306, n. 96; § 951, p. 312 
Demand, time, § 947, n. 62 
Late demand, excuses, § 948, p. 305, n. 90 
Motion for more definite statement, § 387 
Nonresidence, costs, security, § 1280, n. 70 
Partial summary judgment, § 1214, p. 641, n. 79 
Partnerships, summary judgment, § 1182, n. 3 
Patent licensing agreement, complaint seeking, 
dismissal, § 839 

Production for inspection, copying or photograph¬ 
ing, § 686 

Profits, jury trial, § 945, n. 43 
Receivers, summary judgment, § 1160 
Reference and referees, post 
Rehearing, petition, § 1087, n. 84 
Rents and revenues, joinder with action to quiet 
title, § 40, p. 84, n. 60 

Shareholders, double derivative suit, § 86, p. 137, 
n. 98 

Summary judgment, § 1156; § 1204, n. 2 
Third-party defendant’s claim for, f 118, p. 184, 
n. 21 

Trade mark infringement, jury trial, § 954, n. 4 
Vacating or setting aside, § 1245 
Acknowledgment of service, nonresident defendants, 
validity, § 204, p. 290, n. 95 
Acknowledgment of summons, appearance, § 244 
Acquaintanceship, jurors, challenges, § 957, n. 56 
Acquiescence, summary judgment, § 1208 
Acquiescence in wrong, bar to shareholders deriva¬ 
tive class action, § 90 

Act of God, issue of fact not decided on motion to 
strike, § 435, p. 642, n. 6 
Action, definition, § 1 
Acts constituting appearance, § 244 
Acts of congress, judicial notice, § 444 
Actuarial tables, new trial, § 1095 


Ad damnum clause. 

Complaint, determining jurisdiction, § 274, p. 405, 
n. 74 

Determining amount in controversy, § 475, p. 703, 
n. 64 

Adding expense to litigation, bringing in third-party 
defendant, § 117 

Additional copies, transcript, cost, § 1288, n. 7 
Additional instructions to jury. Instructions to jury, 
post 

Additional jurisdiction, court creating, § 467 
Additional parties. Parties, post 
Additional rules, district courts and power to make, 
§ 21 

Additional testimony, new trial, § 1100, n. 55 

Additur, new trial, § 1102 

Address, 

Depositions, person to be examined, § 578 
Party or attorney, failure of complaint to state, 
dismissal, § 822 

Persons with knowledge of relevant facts, writ¬ 
ten interrogatories, scope, § 685 
Witnesses, 

Accident, production of records for inspection, 
etc., § 716 

Depositions and discovery, § 625 
Adequate remedy at law, 

Accounting, summary judgment, § 1156 
Answer, § 301 

Adjoining landowners, intervention, zoning commis¬ 
sion’s failure to appeal from judgment, § 155 
Adjournment, temporary, discretion of court, § 915 
Adjustment of remedy, § 37 
Administration, 

Fund in court, intervention, § 138, p. 220, n. 62 
Government, judicial notice, § 443 
Administration of justice, intervention to promote, 
§ 129 

Administrative bodies and procedure, 

Actions based on, amendment of pleading, § 322 
Default judgment, § 1128 

Depositions taken to be used in proceeding before, 
§ 551 

Employees, summary judgment, § 1170, n. 27 
Findings of fact and conclusions of law. 

Actions in which required, § 1041 
Adoption, § 1046, n. 61 
Judgment, § 1106, n. 38 
Setting aside, § 1243 

Production of documents and things, § 714 
Stipulations, summary judgment, § 1201 
Summary judgment, §§ 1139,1182 
Matters considered, § 1209, p. 635 
Time for motion, § 1208 

Administrative opinions, admissibility in evidence, 
§ 452 

Administrative remedies, dismissal of actions for fail¬ 
ure to exhaust, § 799 

Administrators. Executors and administrators, gen¬ 
erally, post 
Admiralty, 

See, also, O.J.S. Admiralty 
Admissibility of evidence, seaman’s war risk poli¬ 
cy, § 452, p. 666, n. 90 
Calendars, transfer to civil calendar, § 933, p. 273, 
n. 91 
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Admiralty—Continued 

Claim, failure to state, jurisdiction, § 271, p. 395, 
n. 6 

Conformity to state practice, § 31 
Costs, § 1273 

Discretion of court, § 1274, p. 715, n. 55 
Dockets, transfer, § 933, p. 273 
Failure to state spare time claim as defeating ju¬ 
risdiction, § 271, n. 395, n. 6 
Findings of fact and conclusions of law, signa¬ 
ture, § 1046, n, 57 

Forum non conveniens, § 4S9, p. 734, n. 38 
Jury trial, § 944; § 951, p. 315, n. 85 
Vacating and setting aside judgment or order, 
§ 1234 

Admissibility of evidence, §§ 452-459, pp. 665-677 
Administrative opinions, § 452 
Admissions, § 452 
Affidavits, § 452 

Summary judgment, § 1194, p. 607; §§ 1195, 
1196; §1198, n. 19 
Amount in controversy, § 452 
Answers to written interrogatories, § 093 
Best evidence, § 454 
Competency, § 453 

Consolidation of actions, § 916, p. 243, n. 83 
Continuance, statements or depositions of absent 
witnesses, effect, § 885 

Criminal prosecution, transcript of record, § 456 
Declarations, § 452 

Default judgment, setting aside, § 1134, n. 0 
Deferred rulings, § 935, p. 279 
Department of agriculture forms, § 450 
Depositions and discovery, post 
Discretion of court, § 935, p. 278 
Documentary evidence, §§ 455-457 
Doubts resolved in favor of admissibility, § 452 
Evidence sought at pre-trial examination, § 619 
Expert testimony, § 459 
Hearsay, § 452 

Identity or location of witnesses, depositions and 
divseovery, § 625 
Impeachment, verdict, § 1008 
Incompetent evidence, § 452 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Jurisdictional fact, § 453 

Letters, writer not available to testify, § 455 

Liberalized rules, § 452 

Materiality, § 453 

Mines and minerals, summary judgment, § 1174 
New trial, §§ 1066, 1100 

Questions considered, § 1094, n. 53 
Newly discovered evidence, new trial, § 1081 
Objections, § 941 
Official records, § 456 
Opening statement of counsel, § 924 
Order of proof, § 938 

Original court records, certified copies, § 456 
Parol evidence, § 458 
Photographs, § 452 

Costs, § 1282, p. 735, n. 57 
Predicate for evidence in pleadings, § 360 
Pre-trial conference, post 
Proof of lack of record, § 456 
Proper predicate in pleadings, § 360 
Rebuttal, § 939 


Admissibility of evidence—Continued 
References and referees, post 
Relevancy, § 453 
Res gestae, § 452 
Secondary evidence, § 454 
Self-serving declarations in documents, § 455 
Striking from case, § 942 
Summary judgment, post 
Surprise, new trial, § 1078 
Surrebuttal, § 939 

Testimony given in former actions, § 452 
Trial by court, § 1032 
Veterans Administration records, § 456 
Writings made in regular course of business, § 457 
Written interrogatories to parties, post 
Admissions, 

Accounting, summary judgment, § 1156 
Admissibility in evidence, § 452 
Affidavits, summary judgment, § 1197 
Answer, § 305 

Bankruptcy, summary judgment, § 1160, n. 16 
Bonds, summary judgment, § 1163 
Contracts, summary judgment, § 1166, n. 65 
Death actions, summary judgment, § 1181, n. 71 ^ 
Default judgment, § 1128 
Defenses, summary judgment, § 1149 
Genuineness of document, production of docu¬ 
ments and things, effect, § 704 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Judgment notwithstanding verdict, § 1223 
Judgment on the pleadings, 

Consideration by court, § 408 
Effect, § 403 
Well pleaded fact, § 409 
Partial summary judgment, § 1214, p. 642 
Pleading, § 255, p. 357, n. 77 

Depositions, scope of examination, § 620 
Pre-trial conference, post 

Requests for, written interrogatories to parties, 
distinctions, § 649 
Submission of case, § 1028 
Summary judgment, post 

Third-party complaint, summary judgment, § 1176, 
n. 91 

Weight and sufficiency of evidence, § 462 
Summary judgment, § 1193 
Written interrogatories to parties, post 
Admissions of facts, requests for, §§ 750-774 
Advice of counsel, privilege, § 760 
Affirmative action to avoid, § 768 
Amendment, response, § 765 
Amendment of admissions, § 771 
Answer, § 703 

Service, § 766 

Ascertainable knowledge of party, § 761 
Avoidance of admission, § 768 

Denial of duty to respondent, § 769 
Objections to requests, § 770 
Statement of inability, § 769 
Burden of proof, matters asserted in response, 
§ 763 

Complex case, number of requests, § 762 
Oonclusiveness, § 771 
Confidential communications, § 760 
Contents of requests, § 762 
Contradiction of admissions, § 771 
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Admissions of facts, requests for—Continued 
Controversial facts, § 758 
Penial, 

Duty to respond, § 769 

Failure to deny, person without knowledge, 
§ 773 

Subject matter, expense of making proof, 
§ 774 

Under oath, § 768 
Pirectness of requests, § 762 
Pismissal, request not subject to motion for, § 770 
Evidence presently within knowledge of party, 
§ 761 

Expenses of making proof, § 774 
Extension of time, allowance for response, § 765 
Failure to deny specifically matters for which ad¬ 
missions requested, § 767 
Failure to respond, § 773 
Foreign law, interpretation, § 758, p. 24, n. 18 
Form of response, § 766 
Genuineness of documents, § 756 
Subject matter, § 758 
Good faith, response, requisites, § 766 
Hearing of objections, § 770 
Incriminating facts, refusal to admit, § 760 
Information and belief, inability to respond, § 769 
Judgment, requests of responses, basis, § 772 
Limit, request not subject to motion to limit, § 770 
Materiality, § 759 

Modification, request not subject to motion to 
modify, § 770 

Motions, request not subject to motion to strike, 
etc., § 770 

Nature of admission, § 767 
Nature of rule, § 757 

Negligence, ultimate fact of, § 758, p. 24, n. 10 
Number of requests, § 762 

Oath, denial of admissions requested under, § 768 
Objections, § 770 

Failure to raise to request, § 767 
Refusal to answer accompanied by statement 
of legal objection, § 773 
Opinions and conclusions, § 758 
Pending action, admissions effective in pending 
action only, § 772 
Pre-trial conference, § 905 
Privileged matter, § 760 
Purpose of rule, § 757 

Quash, request not subject to motion to quash, 
§ 770 
Reasons, 

Failure to set reasons truthfully as to admis¬ 
sion or denial of matters, § 767 
Matters cannot be truthfully admitted or de¬ 
nied, § 769 

Record, requests and responses, § 772 
Refusal to admit, expenses of making proof, § 774 
Relevancy, § 759 

Relief of sustaining objections, § 770 
Requisites of response, § 766 
Response, §§ 763-771 
Admission, § 767 
Avoidance, § 768 
Amendment, § 765 
Avoidance of admission, § 768 

Denial of duty to respond, § 769 
Objections to requests, § 770 


Admissions of facts, requests for—Continued 
Response—Continued 

Avoidance of admission—Continued ^ 
Statement of inability, § 769 , ■ 

Conclusiveness, § 771 
Contradiction or amendment, § 771 
’ Denial of duty to respond, § 769 

Failure to respond, § 773 
Form, requisites and sufficiency, § 766 
Objections to requests, § 770 
Refusal accompanied by statement of legal 
objection, § 773 
Service, § 766 

Signature verification, § 766 
Statement of inability, § 769 
Striking, § 766 
Time for, § 764 

Allowance of additional time, § 765 
Self-incrimination, privilege in civil action, § 760 
Service of requests, § 762 
Signature, response, § 766 
Simplicity of requests, § 762 
Statement, inability, § 769 
Striking, 

Requests not subject to motion to strike, § 770 
Response, § 766 
Subject matter, §§ 758-761 

Denial or refusal to admit, expense of making 
proof, § 774 

Facts not within personal knowledge of par- 
, ty on whom request made, § 761 

Privilege matter, § 760 
Relevancy and materiality, § 759 
Sufficiency of response, § 766 
Supplemental admissions, § 771 
Suppression, request not subject to motion to sup¬ 
press, § 770 
Theory of rule, § 757 
Third persons, information, § 761 
Time, response, § 764 

Allowance of additional time, § 765 
Truth, 

Relevant facts, § 756 
Response, requisite, § 766 
United States, response, § 763, p. 28, n. 62 
Use and effect, § 772 

Vacation, request not subject to motion to vacate, 
§ 770 

Verification, response, § 766 
Written objection, grounds, § 770 
Written requests, service, § 756 
Adoption, local rules of district court, § 21 
Adoption by reference, pleadings, § 251 
Adoption of children, guardian ad litem, appointment, 
§ 51 

Adulteration, application of rule to proceeding under 
food, drug and cosmetic act, § 9 
Advance bids, judicial sales, § 1265 
Advancement of trial or hearing, 

Dockets, § 934 

Limitation of actions, summary judgment, § 1151, 
n. 23 

Advantages, joint trial, § 916, p. 239, n. 54 
Adversary proceedings, application of rules, § 9 
Adverse parties, § 42 

Appellate costs, § 1292, p. 762, n. 99 
Contradiction, § 525 


774 



FEDERAL CIVIL PROCEDURE 


A.dverse parties—Continued 
Depositions, 

Costs, § 1285, n. 53; § 1286 
Use, § 635 
Examination, § 524 

Hearings, vacating or setting aside judgments, 
§ 1251 

Impeachment, § 525 

Misconduct, judgment, setting aside, § 1245 
Adverse witnesses. Witnesses, post 
Advertisements, 

Doing business within state, service of process, 
§ 221, p. 321, n. 34 
Sales, execution, § 1264 

Advice, attorney, discovery proceedings, privileged in¬ 
formation, § 537, p. 792, n. 27 
Advisory jury. Juries, this index 
Advisory opinions, § 1118, n. 12 
Affections. Alienation of affections, genei’ally, post 
Affidavit of defense, 

Demurrer, § 259, p. 361, n. 27 
Summary judgment, § 1149 
Affidavits, 

Admissibility in evidence, § 452 
Affirmative defenses, summary judgment, § 1149 
Amendment of pleadings by, § 344 
Attachment and garnishment, law governing, § 236 
Bills and notes, summary judgment, § 1162, n. 32 
Bonds, summary judgment, § 1163 
Change of venue, convenience of parties and wit¬ 
nesses, § 505 

Conspiracy, admissibility, § 938, n. 2 
Contradicting allegations of pleading, motion at¬ 
tacking pleading supported by, § 375 
Costs, security, § 1279, p. 746, n. 59 
Counter-affidavits. Summary judgments, post 
Default judgment, post 
Dismissal and nonsuit. 

Consideration of want of jurisdiction or im¬ 
proper service of process, §§ 858, 859 
Determination of jurisdictional facts, use, 
§ 859 

Support or opposition to motion, § 859 
Executions, post 

Fact issues, summary judgment, § 1206 
Findings of fact and conclusions of law, amend¬ 
ment, § 1053, n. 33 
Forma paupeids, costs, § 1281 
Forum non conveniens, establishing facts recited 
in complaint, § 491 
Hearsay, post 

Jurisdictional amounts, determining by, § 474 
Jurisdictional issue, hearing and determining, 
§ 470 

Limitation of actions, summary judgment, § 1151 
Milk and milk products, summary judgment, 

§ 1157, n. 88 

Monopolies, summary judgment, § 1158 
Motion for more definite statement, §§ 393, 395 
Motion to strike, considering, § 438 
New tidal, § 1090 

Competency to impeach or support verdict, 

§ 1091 

Questions considered, § 1095 
Objections, selection of jury, § 957, n. 42 
Pleading, summary judgment, §§ 1154, 1155 


Affidavits—Continued 

Poverty, forma pauperis proceeding, evidence, 
§ 1281, n. 2 

Reception, § 935, p. 278 
Res judicata, summary judgment, § 1152 
Soldiers’ and Sailors’ Civil Relief Act, confession 
of judgment, § 1116, n. 86 
Submission of case, § 1028 
Summary judgment, post 

Trial by on motion for judgment on the pleadings, 
§ 403, p. 600, n. 76 
Verdict, impeachment, § 1008 
Affiliated corporations, foreign coi^porations, service 
of process, § 219 

Affirmative defenses, §§ 306-308, pp. 449, 454 
Accounting, summary judgment, § 1156 
Admission of evidence, defense not specially plead¬ 
ed, § 360 

Anti-trust actions, jury trial, § 952 
Burden of establishing, § 448 
Contracts, summary judgment, § 1166 
Contributory negligence, § 7, p. 46, n. 8 
Directed verdict, § 975, n. 28 
Dismissal and nonsuit, post 

Issue, evidence introduced without objection, f 357 
Judgment on the pleadings, § 405 
Monopolies, summary judgment, § 1158, n. 93 
Portal-to-Portal Act, summary judgment, § 1170 
Proof, written interrogatories, scope, § 685, p. 959, 
n. 46 

Reply to, § 321 

Separate trials, § 917, p. 249 

Striking out, § 425 

Pre-trial conference facts and admissions con¬ 
sidered, § 438 
Summary judgment, post 

Supplemental answer setting up, § 356, p. 540, 
n. 69 

Waiver, answering to the merits, § 304 
Agents and agency, 

Admissibility of evidence, striking from case, § 942 
Admissions, summary judgment, § 1195, n. 78 
Appearance, § 243 

Default judgment, § 1126 
Complaints in actions involving dismissal, f 839 
Copyrights, summary judgment, § 1167 
Corporations, post 

Damage actions, extrajudicial declarations, in¬ 
structions to jury, § 988, n. 87 
Foreign corporations, service of process, §§ 212, 
216, 218 

Cause of action arising outside state, § 215 
Designating on cessation of business within 
state, § 214 

Other corporation doing business within state, 

§ 213, p. 309, n. 40 
Statutory agent, § 220 

Foreign partnerships and associations, service of 
process, § 221 

Fraud, affidavits, summary judgment, § 1198, n. 19 
Identity, motion for more definite statement, § 388, 
p. 585, n. 36 

Injunction, persons bound, § 1119 
Intervention, § 145 
Joinder of parties, § 110 
Permissive joinder, § 116 
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Agents and agency—Continued 

Landlords, negligence, summary judgment, § 1173, 
n. 66 

Managing agent, generally, post 
Mistakes, judgments, setting aside, § 1243 
Mortgages, summary judgment, § 1175 
Motion for more definite statement, discovering 
names, § 386 

Negligence, discovery procedure to disclose identi¬ 
ty, § 540 

Nonresident defendant, service of process on, § 205 
Privileged communications, § 521 
Real estate, commissions, opening statement, § 924, 
n. 80 

Real party in interest, § 56 
Service of process, §§ 196, 198 
Corporation, § 202 
Foreign corporations, post 
Foreign partnerships and associations, § 221 
Nonresidents and absentees, automobile cases, 
§ 211 

Partnership, § 203 

Shipping, summary judgment, § 1177, n. 5 
Statutory agent for service of process, 

Foreign corporations, § 220 
Foreign partnership and associations, § 221 
Summary judgment, § 1166 

Venue, appointment as waiver of objection to, 
§ 485 

Written interrogatories, § 656 
Agricultural Marketing Agreement Act of 1937, sum¬ 
mary judgment, § 1157, n. 88 
Agricultural products, 

Crop dusting, damages, special verdict, § 1018, 
n. 92 

Sufficiency, § 1022, n. 32 

Crop insurance, set-off, judgment, nature of relief, 
§ 1114, n. 74 

Damages, jury trial, § 951, p. 311, n. 52 
Agriculture, 

Damages, special verdict, § 1022, n. 32 
Depreciation, judgment notwithstanding verdict, 
§ 1221, n. 74 

Marketing quotas, summary judgment, § 1157, 
n. 88 

Nuisance, damages, special verdict, § 1018, n. 92 
Summary judgment, § 1157 

Tractors, forfeitures, judge’s remarks and con¬ 
duct, § 922, n, 25 

Air traffic, development, problems and relation to prop¬ 
erty, judicial notice, § 442, p. 649, n. 87 
Aircraft, 

Accidents, 

Consolidation of actions, § 916, p. 241, n. 76 
Production of government reports of investi¬ 
gations for inspection, etc., § 720 
Restoration to trial calendar, § 933, p. 273, 
n. 90 

Ox'op dusting, damages, special verdict, § 1018, 
n. 92 

Sufficiency, § 1022, n. 32 
Death, accident, 

Directed verdict, § 972, n. 96 
Judgment notwithstanding verdict, § 1220, 
n. 67 

Summary judgment, § 1181, n. 72 


Aircraft—Continued 

Libel and slander, interrogatories, inconsisten¬ 
cies, § 1014, n. 46 

Production of parts for inspection, etc., § 729 
Wrongful death actions, § 836, p. 138, n. 75 
Attorney’s fees, allowance as cost, § 1283, 
p. 738, n. 81 

Directed verdict, § 972, n. 96 
Judgment notwithstanding verdict, § 1220, 
n. 67 

Summary judgment, § 1181, n. 72 

Airports and landing fields, 

Declaratory judgments, jury trial, § 053, n. 1 
Injunction, expert witnesses, cost, § 1289, p. 754, 
n. 27 

Airspace above state, service of process, § 207, p. 294, 
n. 33 

Alien property claims, summary judgment, § 1182 
Alien property custodian, complaint in action against, 
sufficiency and requisite, § 281 
Alienage of parties, jurisdictional averment, amend¬ 
ment, § 323 

Alienation of affections, 

Default judgment, setting aside, § 1130, p. 518, 
n. 22 

Instructions to jury, § 986, n. 71 
Newly discovered evidence, new trial, § 1079, n. 73 
Summary judgment, § 1182, n. 84 
Verdict, new trial, § 1072, n. 40 
Aliens, 

Complaint, citizenship averment, § 270 
Denaturalization, generally, post 
Deportation, 

Exhibits, summary judgment, § 1200, n. 45 
Findings of fact and conclusions of law, 
amendment, § 1053, n. 37 
Judgments, nature of relief, § 1114, n. 77 
Stay of execution, § 1263, n. 38 
Summary judgment, §§ 1177, 1182 
Warden of penitentiary where alien confined, 
proper party, § 44, p. 92, n. 37 
Dismissal and nonsuit, costs, § 1278, n. 27 
Injunction, findings of fact and conclusions of 
law, § 1038, n. 8 

Return of deported alien, real party in interest, 
§ 53, p. 105, n. 68 
All male jury, § 956 
Allowance, 

Amended pleadings, § 344 
Pleadings, conditions, § 345 
Alterations, 

Exhibits, striking from case, § 942 
Judgments, §§ 1237, 1248, n, 21 
Time, § 1249, p. 691 
Alternate jurors, § 955 

Alternate statement of claims, complaint, § 267 
Alternative allegations of fact, diversity of citizen¬ 
ship, § 270 

Alternative damages, amendment of petition seeking, 
specific performance action, § 338, p. 517, n. 29 
Alternative issues, special verdict, sufficiency, § 1024 
Alternative motions. Motions and orders, post 
Alternative pleading, § 336 

Alternative possibilities, evidence, submission of case 
to jury, § 960, n. 82 

Alternative question, special verdict, § 1022 
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Alternative remedies, depositions and interrogatories, 
§ 558 

Alternative statement of claims, employees action, 
§ 290 

Ambassadors and consuls, affidavits, summary judg¬ 
ment, § 1194, p. 607, n. 41 
Ambiguities, 

Complaint, motion to strike, § 415, p. 612, n. 2 
Instructions to jury, objections, § 992 
Motion for more definite statement, §§ 377, 380, 
393 

Pleadings, instruction, § 258, p. 360, n. 14 
Amendment, 

Affidavit, summary judgment, § 1198, n. 16 

Attachment affidavit, § 236 

Consent judgments, § 1236 

Counterclaim. Set-off and counterclaim, post 

Defects in parties, generally, post 

Delay, post 

Directed verdict, time, § 1226, n. 33 
Dismissal order, § 874 

Findings of fact and conclusions of law, §§ 1053, 
1055 

Unsuccessful party, § 1047 
Garnishment affidavit, § 236 
Interlocutory order disposing of motion, § 374 
Judgments and decrees, post 
Limitations of actions, post 
Motions and orders, post 
New trial, time, § 1085, n. 49 
Operating as surprise to opposite party, continu¬ 
ance, grounds, § 883 
Parties, post 

Pleading. Amendment of pleading, generally, post 
Pre-trial conference, post 
Process, § 232 

PuiTDOse of rules, § 8, p. 48, n. 23 
Relation back of amendment, § 347 
Return of service, § 232 
Set-off and counterclaim, post 
Time, post 
Verdict, § 1005 

Amendment of pleadings, §§ 322-349, pp. 485-532 
Adding party plaintiff, § 339 
Affidavit, amendment by, § 344 
Allowance, conditions on, § 345 
Allowance, proceedings, § 344 
Capacity in which party sued, amendment of com¬ 
plaint, § 339 

Capacity plaintiffs suing in, relation back of 
amendment, § 347 

Change in legal theory or relief sought, new cause 
of action, amendment to complaint, § 338 
Character in wliich party sued, amendment of 
complaint, f 339 

Clarification of cause of action, § 339 
Class actions, complaint, showing other jiersons 
for whom recovery sought, § 338 
Conditions of allowance, § 345 
Conditions precedent, amendment of complaint to 
allege, § 339 

Conflict with deposition, amendment to answer, 
§ 340 

Conforming to proof, §§ 332, 1028 

Counterclaim or cross claim, § 342 
Necessity of amendment by party, § 334 
New claims or defenses, § 333 


Amendment of pleadings—Continued 
Conforming to proof—Continued 

Permitting introduction of evidence, § 335 
Consent, amendment conforming to proof, § 332 
Construction of amendment, § 336 
Costs, § 345 

Counterclaims, amendment to answer, § 342 
Court’s own motion, amendment conforming to 
proof, § 334 

Cross claims, answer, amendment to, § 342 
Curing jurisdictional defect, § 323 
Defective amendment, effect of original pleading, 
§ 346 

Delay, denial of amendment to counterclaim or 
interposing counterclaim, § 342 
Discretion of court, §§ 327, 340, 1213, 1217 

Amendment to complaint raising new cause 
of action, § 338 
Answer, § 329 
Complaint, § 328 
Conforming to proof, § 332 
Jurisdictional averment, § 323 
Third party complaint, § 343 
Timeliness of amendment, § 331 
Dockets, § 933, p. 274, n. 95 

Dropping or eliminating certain cause of action, 
§ 339 

Effect, relation back, § 347 
Evidence, 

Admissible under amended pleadings, § 360 
Admitted in other issues, amendment con¬ 
forming to proof, § 332 
Expenses, § 345 

Express consent, amendment conforming to proof, 
§ 332 

Failure to amend, effect, § 322 
Filing, § 349 

Force and effect of rule, § 322 
Implied consent, amendment conforming to proof, 
§ 332 

Improper third party defendant, § 343 
Injustice to adverse party, § 330 
Jurisdiction over third party defendant, § 343 
Jurisdictional amount reduced below minimum, 
effect, § 475 

Jurisdictional averment, § 323 
Jury trial, § 945, n. 32 
Time for demand, § 947 

Leave to file, portion of complaint stricken, § 440 
Misnomer or misdescription, § 339 

Relation back of amendment, § 347 
Mitigation of defenses, § 339 
Nature of amendment, § 336 

Answer, amendments to, § 340 

Counterclaim and cross claims, § 342 
New defenses, § 341 
Complaint, § 337 

New cause of action, § 338 
Other amendments, § 839 
Third party defendants, claim against, § 343 
Necessity of amendment, 

Claim against third party defendant, § 343 
Conforming to proof, § 334 
Necessity of consent, amendment conforming to 
proof, § 332 
New cause of action, 

Relation hack of amendment, § 347 
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Amendment of pleadings—Continued 
New cause of action—Continued 
Sufficiency of amendment, § 338 
New claims or defenses, amendment conforming 
to proof, § 333 

New theory of recovery or defense, § 336 
Not within issues, continuance, grounds, § 883 
Original complaint dismissed, sufficiency of 
amendment, § 337 

Other amendments, complaint, § 339 

Partial grant or right to amend, complaint, § 328 

Parties, 

Amendment changing, § 324 
Bringing in necessary or proper party, § 339 
Posing issues of fact, jury trial, § 943, n. 6 
Prejudice to opposing party, § 330 

Amending answer to add new defense, § 341 
Consideration, § 331 
Delay resulting in, § 331 

Presumption, amendment conforming to proof, 
§ 334 

Pre-trial conference, § 905 
Purpose, § 906 

Proffer of amendment, conforming to proof, § 335 
Proper practice, § 322, p. 488, n. 64 
Punitive damages, amendment conforming to 
proof, § 333 

Real party in interest, relation back of amend¬ 
ment, § 347 

Recently acquired knowledge, § 339 
Relation back of amendments, § 347 
Relation to other rule, § 322 
Response to amendment, pleading, § 348 
Responsive pleadings, right to amend complaint, 

§ 325 

Restatement of cause of action, § 339 . 

Right to amend, § 324 
Answer, § 326 
Complaint, § 325 
Service, § 349 

Striking out, § 426 , 

Original pleading or portion of, § 440 
Successive amendments, § 324 
Sufficiency of amendment, § 336 
Answer, amendment to, § 340 

Counterclaims and cross claims, § 342 
New defenses, § 341 
Complaint, 

New cause of action, § 338 
Other amendments, § 339 
Third party defendant, claim against, § 343 
Summary judgment, § 1184, n. 24; §§ 1208, 1215 
Relief granted, § 1213 
Superseding effect of amendment, § 346 
Supplemental pleading distinguished, §§ 322, 350 
Test of new cause of action, § 338 
Third party procedure, answer waiving amend¬ 
ment of complaint, § 364 
Time, §§ 302, 331 

Pleading in response to amendment, § 348 
Waiver of right to amend as of course, § 324 
Withdrawal of counterclaim, effect, § 346 
Amendment of rules, § 7 
Amicus curiae. 

Class action, § 1278, n. 28 
Intervention, 

Denial with leave to file brief, § 143 


Amicus curiae—Continued 
Intervention—Continued 
Distinguished, § 128 

Amount, 

Remittitur, new trial, § 1101 
Security for cost, § 1279, p. 727 
Nonresidence, § 1280, n. 70 
Amount in controversy. 

Admissibility of evidence, § 452 
Amendment of jurisdictional averment, § 323 
Averments in complaint, § 274 
Complaint, motion to amend to increase, denial, 
§ 323, p. 491, n. 88 
Complaint averments, § 274 
Conjecture or speculation in determining, § 474 
Costs, § 1273 

Defect in pleading, curing, § 366 
Defense of lack of jurisdictional amount, deter¬ 
mination deferred until trial, § 373 
Dismissal and nonsuit, post 
Duty of court, § 474 
Effect of pleadings, § 475 
Presumption, § 463 
Separate trials, § 917, p. 250, n. 52 
Subsequent pleadings, effect, § 475 
Summary judgment, §§ 1150, 1215 

Matters accepted as true, § 1191, n. 2 
Weight and sufficiency of evidence, § 463 
Amount of stock, shareholders derivative cla^s ac¬ 
tion, § 88 
Analysis, 

Arguments of counsel, questions of law and fact, 
§ 963, n. 30 

Judge’s remarks and conduct, § 922 
Production of things for, § 729 
Ancillary committee, intent of persons, capacity to 
sue, § 50, p. 101, n. 27 

Ancillary guardian, incompetent property, court’s pow¬ 
er to appoint, § 51, p. 102, n. 46 
Ancillary jurisdiction. 

Bills of interpleader, see C.J.S. Federal Courts 
Compulsory counterclaim, extending to additional 
parties, § 318 

Impleading adjudication of interrelated matters, 
§ 122 

Intervention, § 139 
Service of process, § 186 
Application to, § 189 
Ancillary proceedings, 

Citizenship averments, § 269 

Compulsory counterclaim, § 312 

Executors and administrators, two attorneys, 

§ 915, n. 41 
Intervention, § 129 

Objection, jurisdiction of principal suit, § 464 
Receivership, setting forth in form of pleadings, 

§ 262, p. 365, n. 48. 

Animals, 

Dogs, death, summary judgment, § 1165, n. 58 
Livestock, injunction, jury trial, § 940, n. 46 
Annoyance, 

Depositions, 

Protective orders, § 599 

Termination or limitation of examination,. 
§ 607 

Written interrogatories, § 673 
Limitation on number, § 663 
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Annuities, documents, summary judgment, § 1200, 
n. 42 

Annulment, newly discovered evidence, new trial, 
§ 1079, 11. 73 

Annulment of marriage, newly discovered evidence, 
new trial, § 1079, n. 73 
Another action pending, 

Application of rules, § 20 
Calendars, § 933, p. 274, n. 95 
Claim subject, counterclaim, § 312 
Dismissal and nonsuit, ante 
Operation and effect of rules, § 16, p. 56, n. 25 
Pleading, application of rule, § 247 
Prerequisite to intervention, § 129 
Production of documents or things, § 701 
Separate trials, § 917, p, 250, n. 52; § 917, p. 252, 
n. 72 

State court, availability of discovery procedure, 
§ 534 

Answer, §§ 301-319, pp. 438-481 

Abatement, defenses previously presented by plea 
in, § 301 

Adequate remedy at law, § 301 
Admissions, § 305 

Affirmative defense or avoidance, §§ 306-308, 
pp. 449-454 

Amendment of pleadings, generally, ante 
Applying for leave as submission to jurisdiction, 
§ 246, p. 346, n. 63 
Avoidance, §§ 306-308, pp. 449-454 
Conclusion, striking out, § 427 
Conclusions of law, admission, § 305 
Conditions precedent, denial of performance or 
occurrence, § 304 

Conflict, amendment to answer conflicting with 
deposition, § 340 

Conforming to proof, amendment, § 332 
Consolidation of action, effect, § 302 
Counterclaim. Set-off and counterclaim, post 
Cross claims, § 319 

Delay, barring amendment of answer, § 331 
Denial, § 304 

Depositions and discovery, post 
Discretion of court, 

Amendments, § 329 

Application for leave to answer separately, 
§ 301 

Time for amendment, § 331 
Ejectment action, defect in complaint cured by 
answer, § 365, p. 551, n. 5 
Equitable and legal issues, separate trials, § 918, 
p. 254, n. 83 

Equitable defense, § 4, p. 42, n. 74 
Estoppel, defense to be affirmatively pleaded, § 308 
Exhibits as part of, § 301 
Extension of time, § 302 

Extraneous matter, striking entire answer, § 430 
Failure to deny allegations, effect, § 305 
Filing, 

Requisite for production of documents or 
things, § 701 
Time for, § 302 

Waiving defects in process or service, § 226 
General appearance, § 246 

Improper venue, manner of raising objection, 
§ 481 

Inconsistent defenses, § 303 


Answer—Continued 

Injustice to opposing party, amendment, § 330 
Interrogatories. Written interrogatories to par¬ 
ties, post 
Laches, § 307 

Lack of jurisdiction, raising question by, f 464 

Limitation of actions, § 307 

Matter not proper in pleading, § 301 

Motions, necessity of filing and docketing, § 368 

Multiple defenses, § 303 

Necessity of answer or stipulation, amended com¬ 
plaint, § 348 

Objections of parties, § 168 

Pleas in bar, defenses previously presented by^ 
§ 301 

Prejudice to opposing party, amendment, § 336 
Premature issue, striking, § 435 
Proceedings to include, § 249 
Purpose, § 301 
Reply, § 320 
Requisites, § 301 
Right to amend, § 326 
Service, time for, § 302 
Set-off and counterclaim, generally, post 
Several defendants, § 301 
Stipulation of parties, time, § 302 
Striking out allegations, § 435 
Sufficiency, § 301 
Sufficiency of amendment, § 340 
New defenses, § 341 
Summary judgment, §§ 1154, 1210 
Scope of remedy, § 1137 
Supplemental answer, §§ 353, 356 
Motion to strike, § 426 
Third-party defendant, § 125 
Time, § 331 

Service of filing, § 302 
Waiver, 

Affirmatively pleaded defense, § 308 
Defense or objeefibn by joining with other, 
§ 301 

Wrong venue, filing without raising point, 
§ 484, p. 724 

Whole or partial defense, § 301 

Witness on deposition, comment of officer taking, 

§ 608 

Written interrogatories to parties, post 
Anticipating defenses, complaint, § 277 
Anticipation, improper argument, § 925, p. 265, n. 7 
Anti-trust laws. Monopolies, generally, post 
Apartment houses, 

Landlord and tenant, appellate costs, § 1292, 
p. 763, n. 5 

Rent control, summary judgment, § 1173, n. 74 
Appeal and review, 

Administrative order, summary judgment, § 1139 
Bills of review, generally, post 
Correction of errors, vacating or setting aside, 
§ 1241 
Costs, post 

Default judgment, setting aside, time, § 1130, 
p. 520, n. 44 

Depositions pending appeal, § 547 

Discretion of court, costs, § 1274, p. 714, n. 49 

Dismissal or nonsuit, § 981 

Excluded evidence, preservation, § 937 

Executions, time of issuance, 5 1262 
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Appeal and review—Continued 

Failure or refusal to take, inadequate represen¬ 
tation authorizing intervention, § 133 
Fees, § 1202, p. T60 
Final judgment, § 113, n. 56 
Forma pauperis, security, § 1281 
Harmless error, 

Evidence, new trial, § 1066 
Instructions to jury, new trial, § 1067 
Judgments, setting aside, § 1243 
New trial, § 1061 

Interlocutory summary judgment, § 1214, p. 641 
Intervention after judgment to prosecute, § 141 
Judgment liens, suspension, § 1252 
Jurisdiction, objection to, raising for first time 
on appeal, § 466 
Jury trial, deprivation, § 946 

Motion of judgment notwithstanding verdict, re- 
argument, § 1226, n. 35 

New trial, motion made after, time, § 1085, n. 44 
Notice, failure to file, judgments, setting aside, 
§ 1243, n. 4 

Partial summary judgment, § 1214, p. 641 
Pleading, § 933, p. 273 

Interrogatories not answered, § 933, p. 273 
Prior appeals, costs, § 1292, p. 761, n. 94 
Registration of judgments in other districts, 
§ 1232 

Relief, § 1233 

Remand, generally, post 

Remittitur, generally, post 

Setting aside. Vacating or setting aside, post 

Summary judgment, §§ 1135,1215 

Time, 

Jurisdiction of court appeals, effect of rule 
upon, § 19, p. 58, n. 40 
Perfecting appeal, validity of district court 
rule, § 21, p. 62, n. 78 
Taxation of cost, § 1291 
Unnecessary cost, | 1293 
Vacating or setting aside, generally, post 
Appearances, 242-246 

Acts constituting, § 244 

Agent, appearance by, § 243 

Authority to appear for another, § 243 

Change of venue, consideration in granting, § 508 

Control of parties, § 42, p. 89, n. 7 

Curing want of jurisdiction, § 476 

Default judgment, § 1126 

Notice of application, § 1127, n. 90 
Defects in summons or service cured by, § 226 
Designation, § 246 
Entry, default judgment, § 1127 
Examination, cost, § 1285, n. 49 
Failure to appear or testify, depositions, §§ 640- 
644 

Oeneral appearance, § 246 
Hearings, judgments, setting aside, § 1251 
Judgment, appearance to sustain judgment, 
§ 1107 

Jurisdiction over person, effect, § 478 
Jury trial, waiver, § 949 
Multiple parties, judgment, § 1111, n. 30 
Nonresidents, judgment, § 1106, n. 40 
Nonresidents and absentees, waiver of service of 
process, § 210 


Appearances—Continued 

Personal service, representatives appearing, § 191, 
p. 277, n. 65 , 

Pre-trial conference, attorneys for parties, § 9uo 
Service of process, waiver, § 1107 
Special appearances, § 245 

General appearance after special appearance, 
§ 246 

State court, waiver of right to be sued in federal 
court, § 484, p. 729, n. 83 
Supplementary proceedings, executions, § 1267 
Withdrawal of appearance, § 242 

Default judgment, entry by clerk, § 1125, n. 56 
Nonresident defendant, § 244, p. 344, n. 44 
Applications, 

Change of venue, convenience of parties and wit¬ 
nesses, §§ 505-513 

Consolidation of actions, § 916, p. 240, n. 58 
Court order, motion, § 368 
Default judgment, post 
Deposition, order authorizing, § 574 
Forum non conveniens, post 
Judgment, setting aside, § 1248 
Hearings, § 1251 
New trial, § 1057 
Order, making by motion, § 368 
Reargument, new trial, § 1104 
Rules, § 9 

Security for costs, time, § 1279, p. 726 
State judicial notice procedures, § 442 
Time, post 

Witnesses, production, additional time, discretion 
of court, § 915, n. 47 
Appointment, 

Agent, waiver of objections to venue, § 485 
Receivers, executions, § 1270 
Trustee, joinder of parties, § 111 
Apportionment, 

Costs, post 

Fees, class actions, § 1278, n. 27 
Verdict, § 1003 
Appraisals and appraisers. 

Production of reports for inspection, etc., § 716 
Property appraisals, written interrogatories, 
scope, § 685, p. 958, n. 40 
Arbitration and award, 

Attachment or garnishment to enforce, § 233 
Confirmation of award, federal arbitration stat¬ 
ute to he filed, § 29, p. 70, n. 55 
Continuance pending, § 881 
Cost, discretion of court, § 1274, p. 715, n. 55 
Default judgment, setting aside, § 1130, p. 521, 
n. 47 

Prehearing examination under court aegis, matter 
pending before arbitration tribunal, § 555 
Proceedings for enforcement, see O.J.S. Contracts 
Process, purpose of technical rules, § 189 
Railway Labor Act, transcripts, costs, § 1288 
Summary judgment, § 1182 
Waiver, pretrial discovery, § 529, p. 787, n. 62 
Architects, drawings, cost, § 1282, p. 734, n. 37 
Arguing issues, jury, new trial, J 1071 
Argument and conduct of counsel, §§ 923-926, pp. 
260-268; § 1028 
Bias or prejudice, post 
Cost, § 1282, p. 732, n. 20 
Cure of misconduct, § 926 
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Argument and conduct of counsel—Continued 
Directed verdict, § 977 
Final argument, § 925, p. 263 
Findings of fact and conclusions of law, amend¬ 
ment, § 1055 

Instructions to .1ury, § 986 
Insurance, § 923 

Judgment notwithstanding verdict, § 1221 
Legal questions, presence of jury, § 92S 
New trial, §§ 1064, 1065; § 1090, n. 18; § 1100 
Objections, time, § 932 
Opening statement, § 924 
Prejudice. Bias or prejudice, ante 
Questions of law and fact, § 963, n, 30 
Requested instructions, time of making, § 991 
Trial, § 920 

Argumentative allegations, striking out, § 416, p. 614, 
n. 16 

Argumentative averments, jurisdictional amount, § 274 
Argumentative evidence, new trial, § 1090 
Argumentative instructions to jury, § 991 
New trial, § 1067 

Arithmetical calculation, special verdict, amendment, 
§1025 

Armed forces, 

Compensation, summary judgment, § 1182 
Continuance on absence of party in military serv¬ 
ice, § 884 
Default judgment, 

Affidavit, § 1125 
Entry, § 1126 

Motor vehicle collision, separate trials, § 917, 
p. 248, n. 40 

Personal injuries, summary judgment, § 1180, 
n. 40 

Reemployment, jury trial, § 951, p. 313, n. 79 
Service of process at usual place of abode, § 197, 
p. 284, n. 43 

Soldiers’ and Sailors’ Civil Relief Act, confession 
of judgment, § 1116, n. 86 
Substitution of parties, limitation, § 162 
Arrest, 

False imprisonment, generally, post 
Imprisonment for debt, § 1272, n. 9 
Assault and battery, class action, § 78, p. 128, n. 98 
Assertion of defenses, third-party proceedings, § 123 
Assessments, 

Stockholders, banks, summary judgment, § 1161 
Summary judgment, § 1179 
Assets, 

Executions, § 1259 

Supi)lementary proceedings, § 1268 
Fraudulent conveyance, summary judgment, 
§ 1160, n. 16 

Assignment of cases, § 933, p. 272 
Assignments, 

Claim for insurer, counterclaims, dismissal, § 823, 
p. 122, n- 6 

Claims, statutory prohibition, real party in in¬ 
terest, § 56 

Complaint in actions involving, requisite and suf¬ 
ficiency, § 283 

Contracts, summary judgment, § 1166, n. 74 
Copyrights, summary judgment, § 1167 
Depositions, cost, § 12^, n. 41 
Intervention, § 146 
Joinder of parties, § 97 


Assignments—Continued 

Patent, suit to compel, sufficiency of averments, 
§ 272, p. 401, n. 50 
Real party in interest, § 54 
Rents and profits, summary judgment, § 1181, n. 68 
Sales agency contract, dismissal of action, § 839 
Stock and stockholders, entry of judgment, § 1229, 
n. 51 

Substitution of parties, infringement action, § 161 
Unconditional assignee of chose in action, real 
party in interest, § 54, p. 107, n. 87 
Assignor of plaintiff, citizenship averment, § 269 
Assistants. Deputies and assistants, generally, post 
Associations and societies. 

Capacity of parties, § 49 
Citizenship averments, § 270 
Class action by or against members, § 93 
Complaint, § 270 

Conservators, costs, § 1287, n. 92 
Damages, summary judgment, § 1182, n, 82 
Diversity of citizenship, complaint, § 276, p. 412, 
n. 17 

Foreign associations, service of process, § 221 
Labor unions, injunction, findings of fact and 
conclusions of law, § 1052, n. 21 
Real parly in interest, § 56 
References, costs, § 1287, n. 92 
Service of process, § 202 

Foreign associations, § 221 
Written interrogatories, answer by officer or 
agent, § 659 

Assumpsit, action of, joinder with trespass, § 40, p. 84, 
n. 60 

Assumption, opening statements, § 924, n. 76 
Assumption of risk, 

Affirmative defense, § 306 

Defects in pleadings, dismissal, § 830 

Dismissal, effect, § 813 

Instructions to jury, § 990, n. 93 

Motion for more definite statement, § 390 

Presence, verdict, § 996, n. 88 

Question of law and fact, § 967, n. 56 

Striking out, § 425 

Third-party defendant’s assertion against claim, 
written interrogatories, § 684 
Atmospheric conditions, motor vehicles, summary 
judgment, § 1159, n. 8 
Attaches, juries, interviewing, § 930, n. 50 
Attachment, §§ 233-241, pp. 333-342; § 1257 
Amendments, § 236 
Availability of remedies, § 233 
Bond, § 237 

Filing, general appearance, § 246 
Commencement of action, § 3 
Cost, security, discretion of court, § 1279, p. 724, 
n. 45 

Dissolving, § 239 
Effect, § 241 
Foreign attachment, 

Binding property In hands of garnishee, 

§ 240 

Effect of service of writ, § 241 
Grounds, § 234 

Quashing, vacating or dissolving, § 239 
Incidents to main suit, § 234 
Judgment, § 236 

Satisfaction, § 1121 
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Attachment—Continued 

Judgment liens, preservation, § 1252 
Jurisdiction in rem perfected by publication or 
notice, § 234 
liiens, § 240 

Nature and grounds, § 234 
Parties, § 236 

Persons and property subject, § 235 
Proceedings in general, § 236 
Process, § 238 

Punitive damages, remittitur, new trial, § 1101, 
n. 63 

Quashing, vacating or dissolving, § 239 
Separate trials, 

Discretion of court, § 916, p. 238, n. 50 
Prior law, § 917, p. 245, n. 9 
Service of process, 

Judgment, § 1107, n. 44 
Publication on nonresidents, § 204 
Special appearance to protect attached property, 
§ 245 

Summary judgment, § 1180 
Vacating, § 239 

Attacking pleadings, motion for more definite state¬ 
ment, § 383 
Attendance, 

Depositions, protective order prescribing, § 597 
Pees and allowances, witnesses, § 520 
Costs, § 1289, p. 753, n. 16 
Witnesses, § 517 
Attorney and client, 

Absence, new trial, § 1099, n. 25 
Actions between, findings of fact and conclusions 
of law, § 1048, n. 95 

Advice, privileged information, discovery proceed¬ 
ings, § 537, p. 792, n. 27 
Affidavits, summary judgment, § 1195, n. 78; 
§ 1198, n. 19 

Amended complaint, service on, § 349 
Appearances, generally, ante 
Appellate costs, § 1293 

Argument and Conduct of Counsel, generally, 
ante 

Betrayal, judgment, setting aside, § 1245, n. 48 
Change of venue, convenience of counsel, § 508 
Conferences among counsel, depositions, § 623 
Confession of judgment, notes, § 1116, n. 84 
Confidential and privileged communications. 
Competency of witness, § 521 
Depositions and discovery, matters covered, § 628 
Consolidation of actions for pretrial purposes, 
appointment, § 916, p. 244 
Contingent fee, 

Directed verdict, § 973, n. 1 
Forma pauperis proceedings, § 1281, n. 86 
Continuance on absence or withdrawal, § 887 
Control by court, § 923 
Costs, liability, § 1278 
Depositions and discovery, post 
Diagrams, alteration, instructions to jury, § 986, 
n, 69 

Diaries, admissibility in evidence, § 457 
Errors, default judgment, setting aside, § 1130, 
p. 518 

Excusable neglect, judgment, setting aside, § 1243 
Fees, § 1283 

^lowance as cost, § 1288, n. 6 


Attorney and client—Continued 
Fees—Continued 

Appellate cost, § 1292, p. 763 
Attachment and garnishment, § 239 
Class action, services rendered members of 
trade union, § 78, p. 128, n. 98 
Depositions, 

Allowance as cost, §§ 1284, 1285 
' Protective order requiring advancing, 
§ 600 

Dismissal of action for, § 839 
Enforcement of payment, § 1295, n. 51 
Recovery, special verdict, § 1018, n. 92 
Rent control, summary judgment, 

Security, derivative actions, § 1279, p. 724, 
n. 42 

Special verdicts, § 1018, n. 92 
Summary judgment, §§ 1171, 1182 
Findings of fact and conclusions of law, prepara¬ 
tion, §§ 1044, 1047 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Joinder as indispensable parties, § 112 
Juries, post 

Memoranda, discovery, subject to, § 538 
Misconduct, judgment, setting aside, § 1245 
Names of witnesses, necessity to disclose, deposi¬ 
tions and discovery, § 625 
Production of documents and things, § 710 
Negligence, default judgment, setting aside, 
§ 1130, p. 518, n. 23 

Notice, findings of fact and conclusions of law, 
§ 1037, n. 2 

Office of attorney, place for pretrial examination, 
§ 611 

Preparation of case, new trial, § 1078 
Presence, 

Instructions to jury, § 983 
Summary judgment, setting aside, § 1241, 
n. 55 

Trial, § 919 
Verdict, § 996 
Pre-trial conference, post 
Process, post 

Real party in interest, § 56 
Reports, discovery, § 538 
Right to counsel, § 1028, n. 81 
Salaries, appellate costs, § 1292, p. 761, n. 94 
Services of attorney, § 309, p. 450, n. 27 
Special verdict, notice, § 1020 
Statements gathered after claim arisen, discov¬ 
ery, § 538 
Stenographer, 

Deposition, stipulation as taking, § 500 
Privileged communications, § 521 
Subpoena duces tecum, deposition and discovery, 
§ 586 

Third-party proceedings, mailing declaration to, 
§ 124, p. 200, n. 22 

Traveling expenses, depositions at distant place, 
§ 600 

Warrants of attorney, 

Confession of judgment, § 1116. 

Failure to produce, new trial, § 1064 
Member of bar, judicial notice, § 1116, n. 84, 
91 
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Attorney and client—Continued 

Work product of attorney, deposition and dis¬ 
covery, §§ G23, 028 

Written interrogatories to parties, post 
Attorney general, 

Joinder of party, § 103 

Perinissive joinder of parties, injunction 
against unconstitutional statute, § 114, 
p. 173, n. 8G 

Attractive nuisance, nonresident automobile owner, 
s(‘rvice of process, § 211, p. 30G, n. IT 
Audita (luerela, judgment, vacating, § 1233, n. 90 
Audits and auditors, 

Accounts of pai'ty, reference, § 893 
Appearance, default judgment, § 1120 
Breach of contract, instructions to jury, § 983, 
n. 25) 

Fees, allowance as cost, § 1287 
Bc(‘ords, production for inspection, § 716 
Heference, master as including, § 800 

Appointed at pre-trial examination as, § 899 
Atithority of court, change of venue, § 405 
Automobiles. Motor vehicles, generally, post 
Availability of other remedy. Depositions and dis¬ 
covery, post 

Averages, verdict, manner of arriving at, § 029 
Avoidance 

Admission of facts, request for, ante 
Motion, legal sufliciency of matter pleaded, de¬ 
termination, § 371 

Award. Arbitration and award, generally, ante 
Baii faith. Good faith, generally, post 
Baggage, 

Damages, summary judgment, § 1177 
Tx>ss, judge’s remarks and conduct, § 022, n. 25 
Bail, 

Kx(.*o.ssive hail, summary judgment, § 1182, n. 01 
Mode of taking and discharging, conformity to 
.slate practice, § 29 

Bailiffs, juries, interference, § 931, n. G9 
Ballnamts, 

Executions, § 1250, n. 7 
Ueal party in interest, bailer, § 53 
Summary judgment, § 1159, n. 7 
Bal«‘ries, damage actions, opening statement, § 924, 
u. 84 

Balance sheets, production for inspection, etc., § 7U> 
Bank deposits, 

Attorney’s fees, 

Allowance as cost, § 1283, p. 73C, n. 73 
Taxation as cost, § 1283, p. 742, n, IG 
Judgment liens, § 1252, n. 45 
Bro<luction for inspection, etc., § 716 
Hcqyarale trials, § 017, p. 249, n. 42 
Bankruptcy, 

Bee, also, O.J.fS. Bankruptcy 
AUldavits, summary judgment, § 1198, n. 11 
Attorney’s fees, taxation as costs, § 1283, p. 742, 
n. 16 

Claim, application of rules to procedure only, 

S 18, p. 57, n. 31 

Conformity, proceedings to state practice, § 32 
Consent Judgment, § 1117, n. 94 
Costs, J 1273, n. 37; § 1278, n, 27 
Security, § 1279, p. 725, n. 46 
Cross complaints, jury trial, waiver, § 940, n. 17 
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Bankruptcy—Continued 

Dismissal of actions or suits involving, defect i) 
pleading, § 839 

Fraudulent transfer, jury trial, § 951, p. 312 
n. 60 

Immunity from service of process while attend 
ing proceedings, § 193 

Inadvertent omission, amendment of complaint 
§ 339, p. 519, n. 43 
Interest, judgment, § 1114, n. 79 
Intervention, § 134 

Jury trial, § 051, p. 310, n. 32; § 951, p. 312 
New trial, § 1057, n. 65 
Pleading, executions, § 1254 
Priorities and preferences, post 
Summary judgment, § 1160 
Banks and banking, 

Costs, persons liable, § 127S, n. 27 
Default judgments, setting aside, § 1130, p. 520, 
n. 40 

Forgery, new trial, § lOGl, n. 17 
Motion for more definite statement, § 387 
References, costs, § 1287, n. 92 
Summary judgment, § 1161 

Matters considered, § 1209, p. G3G, n. 12 
Bar, plea in, answer to contain defenses previously 
presented by, § 301 

Bar of action by statute of limitations, dismissal, 
§ 814 

Beams, damages, questions of law and fact, § 966, 
n. 51 

Beer, influencing action, instructions to jury, § 985, 
n. 65 

Belief of pleader, striking out, § 427 
Beneficiaries, 

Class actions, § 92 

Insurance, summary judgment, § 1171, n. 45 
Joinder of parties, trust beneficiaries, § 111 
Dife insurance, summary judgment, § 1141, p. 537, 
n. 2 

Best evidence, 

Admissibility, § 454 
Objection, waiver, § 941, n. 60 
Betrayal, attorney and client, judgment, setting aside, 
§ 1245, n. 48 
Bias or prejudice, 

Abatement, summary judgment, § 1150, n. 11 
Admissibility of evidence, new trial, §§ 106G, 1078 
Affidavits, summary judgment, § 1198 
Amendment, 

Answer to add new defense, § 341 
Pleading, § 330 

Appellate cost, § 1292, p. 761; n. 97; § 1293, n. 22 
Arguments and conduct of counsel, § 923 
Cure, § 926 

Mistrial, questions of law and fact, § 969 
New trial, % 1065 

Bringing in alleged co-conspirator and additional 
party, § 318 

Burden of showing, § 448 
Calendars, advancement of cases, § 934 
Conduct of trial, § 1028 
Consolidation of actions, § 916, p. 241 
Costs, post 

Default judgment, §§ 1126,1127 

Setting aside, § 1130, p. 519, m 34 
Delay, § 331 
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Bias or prejudice—Continued 
Directed verdict, time, § 979 
Dismissal and nonsuit, § 811 

Findings of fact and conclusions of law, 
§ 1040, n. 21 

Operation as adjudication on merits, § 871 
Want of prosecution, § 872 
Entry of judgment, § 1229 
Excessive damages, new trial, §§ 1076, 1077 
Instructions to jury, § 985; § 993, n. 65 
New trial, §§ 1067, 1068 

Insurance, consolidation of actions, § 916, p. 242, 
n. 79 

Interrogatories, § 1012 
Judge’s remarks and conduct, § 922 
Judgment notwithstanding verdict, § 1221 
Judgments, entry, § 1229 

Setting aside, § 1238, n. 8; § 1249, p. 689 
Juries, post 

Maintenance and cure, partial summary judg¬ 
ment, § 1214, p. 642, n. SO 
Misconduct of counsel, cure, § 926 
Mistrial, questions of law and fact, § 969 
New trial, §§ 1061, 1075 
Inferences, § 1096 
Objections, § 932 

Opening and closing arguments, § 920, n. 9 
Conduct of counsel, § 924 
Parties, judgment, § 1108 

Pretrial examination of nonresident plaintiff, 
§ 612 

Rebuttal evidence, admissibility, § 939 

Reception of evidence, § 935, p. 279 

Remarks of counsel, instructions to jury, § 986 

Remittitur, new trial, § 1101 

Reopening case for further evidence, § 940, n. 25 

Repetitious instructions to jury, § 989, n. 89 

Separate trials, § 917, p. 245 

Questions of law and fact, § 918, p. 253 
Special verdict, § 1018; § 1019, n. 9 
Submission of issues to jury, new trial, § 1064 
Summary judgment, post 
Supplemental pleadings, consideration, § 352 
Tort Claims Act, trial by court, § 1028, n. 87 
Vacating or setting aside, § 1240 
Variance between pleading and proof, § 361 
Verdicts, post 

Witness, admission of evidence to show, § 525 
Bids and bidding, 

Affidavits, summary judgment, § 1195, n. 76 
Execution sales, § 1265 
Summary judgment, § 1176 
Bills and notes, 

Assignment, real party in interest, § 54 
Banks, summary judgment, § 1161 
Complaint, requisites and suSiciency, § 281 
Confession of judgment, § 1116, n. 84 
Construction of contracts, findings of fact and 
conclusions of law, sufficiency, § 1045, n. 52 
Counterclaim, 

Against assignee of note, jurisdictional 
amount, sufficiency of averments, § 274, 
p. 410, n. 95 

Judgment, § 1110, p. 499, n, 27 
Default judgments, setting aside, § 1131, n. 62 
Limitation of actions, § 1133, n. 99 


Bills and notes—Continued 

Depositions and discovery, action for balance due 
on note with interest, § 529, p. 7S7, n. 62 
Exhibits, summary judgment, § 1200, u.^42 
Forgery, summary judgment, §§ 1162, 1175, ii. 84 
Fraud, 

Summary judgment, § 1152, n, 32 
Verdict, issues determine, § 1007, n. 81 
Holder in due course, 

Burden of proof as to acquisition of title, 
§ 450, p. 664, n. 80. 

Summary judgment, § 1162, n. 32 
Indorsement, judgment, pleading, § 1109, p. 494, 
n. 74 
Joinder, 

Maker and payee, § 94, p. 143, n. 65 
Third-party defendant, § 120, p. 1S7, n. 30 
Judgment, verdict, conformity, § 1112, n. 45 
Limitation of actions, summary judgment, § 1151, 
n. 23 

Multiple claims, judgment, § 1110, p. 499, n. 20 
Partial summary judgment, § 1214, p. 639, n. 58 
Payment, judgment, § 1255, n. 68 
Premature action, summary judgment, relief 
granted, § 1213 

Production for inspection, etc., § 716 
Summary judgment, §§ 1162, 1175 
Trade acceptances, attorney’s fees, allowance as 
cost, § 1283, p. 736, n. 73 
Bills of lading, 

Admissibility in evidence, § 457 
Ships and shipping, summary judgment, § 1177 
Summary judgment, § 1165, n. 58 
Bills of particulars, 

Abolished, § 376 

Demand as request for written interrogatories to 
parties, § 650 

Motion, general appearance, § 246, p. 346, n. 61 
Bills of review, 

Motion treated as motion for new trial, § 1087, 
n. 83 

Setting aside, § 1233, n. 90; § 1239; § 1248, 
n. 33; § 1248, n. 34 
Time, § 1249, p. 601, n. 81 
Birth certificates, admissibility in evidence, § 457 
Blackboards, 

Arguments of counsel, new trial, § 1065, n. 70 
Final argument, discretion of court, § 925, p. 263, 
n. 88 

Blanket orders, substitution of successor to pul die 
official, collateral attack, § ICO, p. 254, n. 05 
Blood tests, physical or mental examination of per¬ 
son, § 752 

Boards and commissions, 

Costs, ownership, § 1291 
Depositions, 

Foreign countries, § 564 

Practice prior to adoption of federal rules, § 579 
Boats. Ships and shipping, generally, post 
Body executions, § 1272 

See, also, O.J.S. Constitutional Law 
Boilers, 

Inspection, 

Admissibility of evidence, new trial, § 1060, 
n. 8 

Damages, new trial, § 1075, n. 2 
Warranties, summary judgment, § 1176, n, 93. 


784 



FEDERAL CIVIL PROCEDURE 


Bona fide purchasers, execution sales, setting aside, 
§ 12(1(1, n. 51) 

BoncIh(’>lciers, 

Class actions, § 77 
Intervention, § 1-iT 
Parties, judgment, § 1108, n. 5S 
Bonds, 

Appeal and review, costs, § 1202, p. 764 
Attachment, § 207 

BankruptCT, summary judgment, § 1100, n. 11 
Class actions, 

C\)sts, § 3278, n. 27 
Judgments, § 1108, ii. 58 
Costs, § 1270, p. 727 
Costs, 

Default judgment, § 1123, n. 48 
Forma pauperis, § 12Sl 
Premiums, § 1282, p. 733 
Executions, 

Stay, § 1203 

8ni)plementary proceedings, § 1207, n. 68 
Fines and penalties, appellate costs, § 1293, n. 19 
Fire damage, cost, § 1278, n. 24 
Indemnity bonds, dismissal of action, § 834 
Infants, judgment, satisfaction, § 1121 
Injunction, costs, § 1283, p. 738, n. 81 
Interest, 

Judgment, pleading, § 1109, p. 402, n. 65 
IMultiplo claiihs, judgment, § 1110, p. 499, n. 20 
Judgments, 

Paynumt, § 1255, n. 68 
Stftting aside, notice, § 1250, n. 11 
Multiple parties, judgment, § 1111, n. 30 
OwiK'r as real party in interest, § 53, p. 104, n. 53 
Principal and surety, post 

lieceivership, appellate costs, § 1202, p. 763, n. 5 
Kefonnatioii, docketing of cases, § 933, p. 276, 
n. 3 

Summary judgment, § 1163 
Sup(u*sedeas or stay, judgment, satisfaction, 
§ 1121, n. 36 
Bonuses, recovery, 

Directed verdict, § 077, n. 44 
Judgment notwithstanding verdict, § 1223, n. 12 
Booklets, jury, new trial, § 1070, n. 63 
Books and papers, 

Admissibility, objection, § 941, n. 58 
Auditor’s fees, allowance as cost, § 1287, n* 95 
Costs, § 1282, p. 734 

Depositions, scope of examination, § 624 
Jury, now trial, § 1070 

Newly discovered evidence, judgment, setting 
aside, § 1244, n. 28; § 1249, p, 690, n. 57 
Photostats, right to take, § 696 
Ileference, production by master, § 809 
Befreshing memory of witness, § 522 
Subpoenas duces tecum, § 518 
Summary judgment, § 1200 
Supplementary proceedings, executions, § 1268 
Validity, questions of law and fact, § 968 
Bought witnesses, final argument, § 925, p. 206 
Brain, damages, expert witnesses, lack of specializa¬ 
tion, final argument, § 926, p. 265, n, 2 
Brakeman, 

Damages, new trial, § 1075, n. 2 
Federal Employers* Liability Act, interrogatories, 
discretion of court, § 1011, n. 31 
asB C.J.S.—50 


Brakeman—Continued 
Personal injuries, 

Final argument, § 925, p. 2C4, n. 1 
Misconduct of counsel, euro, § 026, n. 23 
Branch manager, foreign corporation, service of proc¬ 
ess, § 218 

Breach of contract, 

Attorney’s fees, allowance as cost, § 1283, p. 736, 
11. 73 

Claim for damages, dismissal, § 829 
Commissions, answer to wu’itten interrogatories, 
§ 605, p. 974, n. 77 

Complaint, rcqnisites and sufficiency, §§ 281, 287 
Conduct of counsel, § 023, n. 53 
Counterclaim, summary judgment, § 1153, n. 39 
Depositions, cost, § 12S4, n. 30 
Directed verdict, § 077, n. 56 

Dismissal and nonsuit, trial by court, § 1034, n. 48 
Evidence, judgment notwithstanding verdict, 
§ 1221, n. 70 

Findings of fact and conclusions of law, § 1038, 
n. 4 

Construction and operation, § 1056, n. 56 
Foreign witnesses, mileage, cost, § 1290, n. 53 
Instructions to jury, § 983, n. 29 
Insurance, summary judgment, § 1171, n. 49 
Joinder, 

Action for deceit, § 40, p. 84, n. GO 
Claim iindor antitrust laws, § 40, p. 84, n. GO 
Plagiarism claim, § 40, p. 84, n. 63 
Joint obligors, joinder of parties, § 105, p. 163, 
n. 84 

Judgment notwithstanding verdict, § 1222, n. 90 
Judgments, 

Interest, correction, § 1242, n. 70 
Pleading, § 1100, p, 493, n. 69 
Jury trial, § 945, n. 32; § 951, p. 313, n. 74 
Labor unions, findings of fact and conclusions 
of law, § 1052, n. 21 
New trial, time, § 1085, n. 43 
PartiOvS, judgment, § 1108, n. 54 
Patents, findings of fact and conclusions of law, 
construction, § 1050, n. 62 
Salesmen, questions of law and fact, § 968, n. 69 
Separate trials, § 017, p. 248, n. 41 
Service of process, nonresident, § 205, p. 291, n. 9 
Stenographic cost, § 1288, n. 99 
Striking evidence from case, § 942, n. 90 
Subcontractors, findings of fact and conclusions 
of law, § 1038, n. 5 
Summary judgment, § 1160 
Contractor’s bond, § 1163 
Sales contract, § 1176 
Tort action, § 1180 
Verdict, amendment, § 1005, n. 70 
Breach of covenant, interrogatories, answers, con¬ 
struction, § 1015, n. 62 

Breach of trust, shareholders derivative class action, 

§ 86 

Breach of warranty. Warranties, post 
Bribery, 

Costs, § 1278, n. 29 
Jurors, new trial, § 1070 

Labor union, class action for damages to em¬ 
ployees, § 79, p. 130, n. 26 

Bridges, death action, judgment notwithstanding ver¬ 
dict, § 1222, n, 77 
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Briefs, § 1028 

Appellate costs, § 1292, p. 763, n. 5 
Findings of fact and conclusions of law, amend¬ 
ment, § 1055 

Striking out briefs, consideration of actual mat¬ 
ter contained in brief, § 438 
Summary judgment, post 
Support of motion for dismissal, § 843 
Bringing in additional parties, 

Counterclaim or cross claim, § 318 
New parties, third-party proceedings, §§ 117-127, 
pp. 176-204 

Brokers, 

Insurance, carriers, summary judgment, § 1165, 
n. 58 

Real estate, contract actions, instructions to jury, 
§ 987, n. 78 

Summary judgment, § 1164 
Buildings, 

Cement, throwing from top of, personal injuries, 
judgment notwithstanding verdict, § 1222, 
n. 77 

Replacement, judicial notice, § 442, p. 649, n. 86 
Bulk sales, bankruptcy, summary judgment, § 1160 
Bulldozer, damages, instructions to jury, § 985, n. 55 
Burden of proof, §§ 448-451 
Affirmative defenses, § 448 
Change of domicile, § 449 

Change of venue, convenience of parties and wit¬ 
nesses, § 507 

Compromise of stockholders’ action, proponents, 
§ 787, p. 58, n. 5 
Conformity to state rule, § 450 
Consent judgment, setting aside, § 1243, n. 11 
Consolidation of actions, § 916, p. 244 
Contributory negligence, §§ 359, 451 
Default judgment, setting aside, § 1134 
Service of process, § 1134, n. 1 
Establishing right to intervene, § 142 
Findings of fact and conclusions of law, con¬ 
struction and operation, § 1056 
Instructions to jury, § 988 
Judgment, setting aside, § 1248 
Judgment notwithstanding verdict, § 1219 
Judgment on the pleadings, § 407 
Jurisdictional matters, § 449 
Time afforded, § 468 
Laches, negativing, § 359, p. 544, n. 10 
Late demand, jury trial, § 948, p. 306 
Negative allegation, § 359 
New trial, § 1096 
Objections, jurors, § 957 
Opening and closing arguments, § 920 
Party having, directed verdict, § 975 
Prejudice, § 448 
Presence of defendant, § 449 
Pre-trial conference, issue, effect on disclosure, 
§ 908 

Prima facie case, § 448 
Service of process, § 449 
Summary judgment, §§ 1192, 1197, 1202 
Supporting motion, § 374 

Sustaining defense of coercion, motion to strike, 
§ 437 

Title to property, execution sale, § 1264 
Venue, § 482 

Written interrogatories, sustain objections, § 672 


Buses, 

Contributory negligence, judgment notwithstand¬ 
ing verdict, § 1222, n. 21 
Personal injury action. 

Dismissal, § 981, n. 12 

Instructions to jury, objections, § 992, n. 59 
Peremptory challenges, § 057, n. 56 
Presumptions, judgments notwithstanding 
verdict, § 1224, n. 19 
Summary judgment, § 1165, n. 59 
Business records, admission in evidence, § 457 
Business transactions, names of customers, disclosure, 
depositions and discovery, § 625 
Buyer answering libel, third-party complaint against 
seller, § 117, p. 178, n. 31 
Bystanders, jury panel, § 956, n. 33 
Selection, § 956 

Calendar commissioner, § 934, n. 19 
Calendars, § 933, p. 272 

Advancement of cases, § 034 
Preference of cases, § 934 
Camera trial by court, § 1028, n. 81 
Canada statute of limitations, burden of showing law 
to court, § 446, p. 655, n. 22 
Cancellation, 

Life insurance, post 
Taxation, summary judgment, § 1170 
Cancellation of instruments, 

Bonds, costs, forma pauperis proceedings, § 1281 

Contracts, post 

Insurance, 

Consolidation of actions, counterclaim, § 916, 
p. 244, n. 99 

Jury trial, waiver, § 050, n. 29 
Joinder of parties, § 112 
Jury trial, § 951, p. 310 
Leases, 

Attorney fees, allowance as cost, § 1283, p. 
736, n. 72 

Stockholders derivative class action, § 86, 
p. 137, n. 98 
Life insurance, post 

Naturalization certificatos, fraud, consolidation of 
actions, § 916, p. 242, n. 79 
Special verdicts, construction and operation, 
§ 1027, n. 73 

Surety bonds, appellate costs, § 1292, p. 763, n. 8 
Capacity, 

Dismissal and nonsuit, ix)st 
Executors and administrators, post 
Capacity of parties. Parties, post 
Capacity to sue. Death, post 
Caprice, 

Damages, new trial, § 1075 
New trial, § 1065, n. 78 
Verdict, new trial, § 1072 

Capriciousness, default judgment, setting aside, f 1130, 

p. 520 

Captions, complaint, § 263 

Car wash, personal injuries, submission of case to 
jury, sufficiency of evidence, § 960, n. 04 
Carbon monoxide, carriers, instructions to jury, ob¬ 
jections, § 992, n. 59 

Care, medical and hospital reports and records, pro¬ 
duction for inspection, etc., § 723 
Carpenters, death action, judgment notwithstanding 
verdict, § 1222, n, 77 
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Carriers, 

Affidavits, summary judgment, § 1194, p. 607, n. 41 
Appellate costs, § 1202, p. 761, n. 94 
Change of vemio, convenience of parties and wit¬ 
nesses, § o02 

Damage actions, consolidation, § 916, p. 242, n. 81 
Damages, 

Attorney's fees, taxation as costs, § 1283, p. 
742, n. IG 

Judgment notwithstanding verdict, § 1220, 
n. 66 

Defenses, summary judgment, § 1149 
Delivery of goods, summary judgment, § 1177, 
n. 10 

Inability insurance, findings of fact and conclu¬ 
sions of law, sufficiency, § 1045, n. 52 
Monopolies, summary judgment, § 1158, n. 1 
Mortgages, summary judgment, § 1175, n. 83 
Negligence, 

Pinal argument, § 925, p. 263, n. 93 
Payment of insurance, reception of evidence, 
§ 935, p. 279, n. 38 
Personal injury action, 

Dismissal, § 981, n. 12 
Instructions to jury, § 990, n. 91 
Jury trial, waiver, relief, § 950, n. 25 
Peremptory challenges, § 957, n. 56 
Summary judgment, § 1165 
Variances, directed verdict, § 975, n. 19 
Production of documents or things, records, § 710 
Proximate cause, summary judgment, § 1159, n. 8 
Summary judgment, § 1165 
Tractors, generally, post 
Trailers, generally, post 
Cases pending on elTective date, § 20 
Casualties, default judgment, setting aside, § 1130, 
p. 521 

Cause, accident or injury, written interrogatories, 
scope, § 684 

(/ausQ of action. Actions and other proceedings, ante 
(Cautionary instructions to jury, § 988 
Discretion of court, § 983 
Cement, 

Contracts, findings of fact and conclusions of 
law, sufficiency, § 1045, n. 52 
Throwing from top of building, personal injuries, 
judgment notwithstanding verdict, § 1222, n. 77 
Cement company, brokerage fees, summary judgment, 
§ 1164, n. 49 

Cemeteries, taxation, summary judgment, § 1179, ii. 30 
Cerebral concussion, remittitur, new trial, § 1101, n. 76 
(Certificates and certification, 

Cancellation, reopening case for further evidence, 
§ 040, n. 29 

Consent, foreign corporation, service of process, 
§ 214, p, 312, n. 66 
Deposition, § 596 

Notarial certificates, costs, § 1282, p, 734 
Participation, reformation, judgment, verdict, 
5 1112, n. 40 

Public official, admissibility in evidence, § 456 
Certified copies, papers, summary judgment, § 1200 
Certiorari, costs, § 1292, p. 763, n, 5 
Cessation of business within state, foreign corpora¬ 
tion, service of process, § 214 
Challenges, 

Capacity of parties, 8 46 


Challenges—Continued 
Juries, post 

Champerty and maintenance, forma pauperis, cost, 
security, § 1281, n. 86 

Change. Modification or change, generally, post 
Change of venue, §§ 495-516, pp. 739-769. 

Authority of court, § 495 

Convenience of parties and witnesses, §§ 497- 
514, pp. 740-767 

Absence of pre-trial activity, § 508 
Actions which may he transferred, § 502 
Affidavits, reliance on, § 505 
Appearance, consideration, § 508 
Application and hearing, §§ 505-513 
Availability of compulsory process, considera¬ 
tion, § 508 

Burden of proof, § 507 

Choice of forum or venue privilege, § 509 
Clear and convincing evidence, § 507 
Conditions, § 512 

Congestion of court docket, § 510 
Construction of statutes, § 498 
Convenience as matter to be considered, § 508 
Cost of trial in particular forum, § 508 
Court and counsel, convenience of, § 508 
Delay in making motion to transfer, consid¬ 
eration, § 508 

Denial, renewal of application, § 513 
Di.scretion of court, § 504 
Docket, congestion, § 510 
Ease of access to sources of proof, considera¬ 
tion, § 508 

Ease of conducting trial, consideration, § 508 
Effect of ruling or order, § 513 
Effect of transfer, consideration, § 508 
Efficient and prompt administration of jus¬ 
tice, § 508 

Enforceability of judgment, consideration, 
§ 508 

Expert witnesses, § 508 
Fair trial, relevant advantages and obstacles, 
§ 511 

Forum non conveniens distinguished, § 498 
Forum shopping, statute designed to remedy, 
§ 498 

Forum to which action may be transferred, 
§ 500 

Where action might have been brought, 
§ 501 

Hardship, § 507 

Hearing; Application and hearing, §§ 505- 
513 

Impleading third party, consideration, § 508 

In rem proceedings, § 502 

Interest of justice to be considered, § 508 

Laches, stipulation as to law governing, § 512 

Law governing, § 508 

Limitation of actions. 

Consideration, § 508 
Stipulation as to law governing, § 512 
Limitations of matters considered, § 508 
Local controversy, § 508 
Matters considered, §§ 508-511 
Naturalization proceedings, § 505 
Number of witnesses, consideration, § 508 
Operation of ruling or order, § 513 
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Change of venue—Continued 

Convenience of parties and witnesses—Continued 
Opportunity for full and fair preparation for 
trial, consideration, § 508 
Oppression, showing of, § 507 
Order, § 512 

Operation and effect, § 513 
Parties’ convenience, consideration, § 508 
Pendency of similar actions, consideration, 
§ 508 

Persons who may apply, § 503 
Possible time of trial, § 510 
Presumption, § 507 

Prolonged trial, effect on business, consider¬ 
ation, § 508 

Proximity to forum, § 508 
Public interest factors, § 508 
Purpose of statute, § 498 
Relevant advantages and obstacles to fair 
trial, § 511 
Remand, § 514 

Renewal of application, § 513 
Residence, consideration, § 508 
Ruling, § 512 

Operation and effect, § 513 
Separate trials, § 917, p. 251 
Statute of limitations, consideration, § 508 
Statutory authority, § 497 
Time for application, § 506 
Two or more proper forums, § 499 
Venue privilege, § 509 
Vexatiousness, § 507 
View of premises, consideration, § 508 
Where action might have been brought, forum 
to which action may be transferred, § 501 
Witnesses’ convenience, consideration, § 508 
Costs, § 1282, p. 736 

Court’s own motion, wrong division or district, 
§ 515 

Delay, post 

Filing of complaint, § 3, p. 39, n. 39 
Forum non conveniens, remedy, § 487 
Foundation of right, § 496 

Limitation, transfer of case laying venue in 
wrong division or district, § 516 
Local passion and prejudice, § 495 
Retransfer, wrong division or district, § 515 
Source of right, § 496 

Statutory authority, wrong division or district, 
§ 515 

Waiver of objection, § 484, p. 723, n. 14 
Wrong division or district, §§ 515, 516 
Character and reputation, 

Forma pauperis, cost, security, § 1281, n. 2 
Party, amendment curing defect, § 184 
Stock and stockholders, summary judgment, 
§ 1178, n. 18 

Witnesses, affidavits, summary judgment, § 1195 
Charity, judgment notwithstanding verdict, § 521, n. 72 
Charts, 

Costs, § 1282, p. 734 

Final argument, discretion of court, § 925, p. 263, 
n. 88 

Chattel mortgage. 

Assignment, real party in interest, § 54 
Foreclosure, appellate costs, § 1293, n. 21 
Checks. Bills and notes, generally, ante 


Chemicals, damages, 

Plvidence, § 1018, n. 93 
Special verdict, sufficiency, § 1022, n. 32 
Chickens, bailment, executions, § 1259, n. 7 
Children. Infants, generally, post 
Choice, 

Defendant, place of pretrial examination of plain¬ 
tiff, § 612 

Forum, change of venue, convenience of parties 
and witnesses, § 500 
Choses in action, 

Assignment, joinder of parties, § 97 
Unconditional assignee, real party in interest, § 54, 
p. 107, n. 87 
Circumstances, 

Depositions, use in exceptional circumstances, 
§ 637 

Transaction or event, motion for more definitt' 
statement, § 386 

Written interrogatories, accident or injury, scop(', 
§ 084 

Circumstantial evidence, 

Inferences, Questions of law and fact, § 965 
Judgment notwithstanding verdict, § 1221, n. 70 
Written interrogatories, scope, § G83 
Cities. Municipal Corporations, generally, post 
Citizens, 

Admission, rules not applying, § 9 

Amendment of jurisdictional averments, § 32;5 

Averments, 

Complaint, § 269 
Sufficiency, § 270 
Complaint, post 

Cross bill, sufficiency of allegation, § 310, p. 483, 
n. 13 

Defects in pleading, curing, § 366 
Denaturalization, generally, post 
Deposition pending action to revoke, § 555 
Dismissal and nonsuit, post 
Diversity of citizenship, generally, post 
Forma pauperis, costs, § 1281, n. 86 
Interpleader, see O.J.S. Federal Courts 
Jurisdictional averment, amendment, § 323 
Renunciation, rescission, judgment, nature of re¬ 
lief, § 1114, n. 77 

Revocation, requisites and sufficiency of com¬ 
plaint, § 281 

Summary judgment, §§ 1182, 1215 
Civil form of action, § 37 
Civil rights, 

Class action by person denied, § 81 
Complaint, requisites and sufficiency, § 281 
Conformity to state practice, § 23 
Statutory remedy against deprivation, nature 
of action, § 38, p. SO, n. 38 
Summary judgment, § 1180 
Violation, class action, § 69, p. 119, n. 16 
Claim agent, service of process on foreign corpora¬ 
tion, § 218, p. 317, n. 1 
Claims, 

Arising outside United States, disnaissal on 
ground of forum non conveniens, § 487 
Bankruptcy, summary judgment, § 1160, n. 12 
Brokers, summary judgment, § 1164. 

Damages set up in defense, striking out, § 435 
Depositions and discovery, eliciting details, § 538 
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Chiiiiis—(\>iit innod 

Different parties, separate statement of claims, 
§ 411 

Election between claims or defenses, § 39S 
Inconsistency, § 390 
Estoppel, summary judgment, § 1119 
Executions, conformity to state law, § 1255 
Federal Tort Claims Act, generally, post 
Founded on constitution, statute or regulation, 
application of rules, § 10 
Joinder, § 40 

Joint trial, § OIG, p. 23S, n. 49 
Judgment, ^ 1110, p. 495 

Construction and operation, § 1119 
Lack of, summary Judgment, § 1147 
]MuItipU‘ claims, 

Default judgment, § 112G 
Judgment, § 1110, p. 498 
Entry, § 1229 

Partial summary judgment, § 1214, p. 643 
Summary judgment, § 1142 
Pleading, directed verdict, § 077 
Pre-trial conference, disclosure, § 90S 
Property, service of process, nonresidents and 
absentees, § 210 

Separate claims, generally, post 
Separate trials, § 017, p. 245 
Separating claims, §§ 410-412 
Sev(»ral claims, final judgment, § 1113, n. 55 
Sham claims, summary judgment, § 1154 
Summary judgment, partial adjudication, § 1214, 
p. 640 

Sums certain, default judgment, § 112G 
United States, consolidation of actions, § 916, 
p. 244 

Use of term, § 1 
Clarification, 

Cause of action, amendment of complaint, § 330 
Pleadings, grounds for motion for more defi¬ 
nite statement, § 380 
Verdict, § 1005 

Class action, §§ 03-93, pp, 115-142 

Admissions, summary judgment, § 1211, n. 36 
Amendment, 

Complaint, naming other persons for whom 
recovery by, § 338 
Curing defect in parties, § 185 
Attorney’s fees, taxation as cost, § 1283, p, 742, 
n. 10 

Banks, summary judgment, § 1161 
Bondholders, § 77 
Class, definition, § 03 

Common interest, subject matter, questions on 
relief, § 73 
Complaint, 

Jurisdictional amount averments, § 275 
Requisites and suflficiency, § 298 
Compromise and settlement, post 
Control of action, § 72 
Creditors, post 

Defects in parties, amendments curing, J 185 
Definition, § 63 
Discretion of court, 8 65 
Discrimination because of race, § 81 
Dismissal and nonsuit, §§ 785-788, 827 

Avoidance of bar of statute of limitations, 
$ 814 


Class action—Continued 

Dismissal and nonsuit—Continued 
Conspiracy, § 828 
Defects in pleadings, § 827 
Determination of propriety, § 788 
Employer, action against individual members 
of local and international unions, § 827, 
p. 125, n. 40 

Inadequate representation of class, § 804 
Lack of prosecution, § 812, p. 96, n. 66 
Notice, § 7SG 

Proceedings for approval, § 787 
Time for determination of motion, § 850 
Diversity of citizenship, necessity of allegation, 
§ 298, p. 436, n. 25 

Double derivative rights, stockholders class ac¬ 
tion, § 84 

Effective representation, § 75 
Employees and employee organization, § 78 
Representation of class, § 79 
Fraud, stockholder derivative action, § 86 
Ground, stockholder derivative action, § 86 
Hybrid class action, §§ C6, 68 

Circumstances turning spurious class action 
into hybrid action, § 69 

Impracticability of joining all members of class, 
§ 70 

Number of members, § 71 
Inadequate representation, § 72 
Intervention, § 138 

After entry of final judgment, § 141 
Costs, § 1278, n. 27 

Notice to persons to intervene, § 142 
Permissive intervention, § 138 
Reason of right or permissive, 8 131 
Supporting by grounds of jurisdiction, § 139 
Joinder of parties, members of unincorporated 
associations, § 93 

Judgment, § 1108; § 1111, n. 43; § 1114 
Jurisdiction, § 74 

Jurisdictional amount, averments in complaint, 
§ 275 

Jury trial, § 951, p. 312, n. 54 
Landowners, § 80 
I^aw governing, § 73 

Moot question, impropriety of suing on behalf 
of unnamed members of class, § 170 
Nature, § (>3 

Necessary parties, summary judgment, § 1148, 
n. 87 

Notice, members of class actions, § 72 
Number of members, impracticability of joining 
all members of class, § 71 
Origin, § 63 

Particular classes represented, |§ 76-93, pp. 126- 
142 

Permissive intervention, § 138 
Purpose, § 63 
Racial group, § 81 

Recover wages, binding effect of settlement, § 1, 
p. 38, n. 30 

Reference, determine claims, § 892 
Representation of class, § 72 

Employees and employee organization, § 79 
Representative actions, shareholders, § 83 
Right to bring, § 64 


789 



FEDERAL CIVIL PROCEDURE 


Glass action—Continued 

Right to maintain, stockholders double deriva¬ 
tive action, § 84, p. 136, n. 81 
Service of process, § 199 

International labor union, § 202, p. 288, n. 75 
Species distinguished, § 66 
Spurious class action, §§ 66, 69 

Common question of law or fact to be de¬ 
termined, § 73, p. 124, n. 66 
Independent grounds of jurisdiction, § 139 
Libel, requisites, § 294 
Permissive intervention, § 138 
Separate claims, judgment, § 1111, n. 43 
Stockholders, § 83 
Trust beneficiaries, § 92 
Stock and stockholders, i)ost 
Subject matter, common interest, § 73 
Time of acquisition of interest, stockholders, § 83 
Torts, jury trial, § 951, p. 311 
True class action, §§ 66, 67 
Trust beneficiaries, § 92 
Types, § 66 

Employees and employee organization, § 78 
'Hybrid class action, § 68 

Circumstances turning spurious class ac¬ 
tion into hybrid action, § 69 
Spurious class actions, § 69 
True class action, § 67 
Unincorporated association members, § 93 
Waiver, objection to capacity of plaintiffs, § 72 
Wrong to individual and corporation, stockhold¬ 
ers derivative action, § 84 
Class prejudice, final argument, § 925, p. 264 
Classification, 

Counterclaims, § 309 
Parties, § 42 

Clayton Act, summary judgment, § 1158, n. 92 

Clean hands. Equity, post 

Gleaning, appellate costs, § 1293, n. 19 

Clear and convincing evidence, change of venue, § 507 

Clearing of dockets, § 933, p. 273, n. 83 

Clerical errors. 

Appellate costs, § 1293 

Default judgment, setting aside, § 1130, p, 521 
Judgments, 

Correction, § 1234 
Relief, § 1233 
Setting aside, §§ 1242, 1248 
Time, § 1248, p. 689 
Trial, waiver, § 941, n. 56 
Clerks, 

Attorneys, privileged communications, § 521 
Deputy clerks, jury room, presence, new trial, 
§ 1091, n. 22 
Clerks of court, 

Administrative order, § 1106, n. 38 
Consent judgments, entry, § 1117 
Costs, ownership, § 1291 
Default judgment, entry, §§ 1123-1125 
Entry of judgment, §§ 1227, 1229 
Errors, judgment, setting aside, § 1243 
Pees, allowance of cost, §§ 1287,1288 
Filing fees, § 1273 

Garnishment, signature, § 1271, n. 99 
Interest, judgment, addition, § 1114, n. 78 
Judgment, 

Entry, notice, § 1231 


Clerks of court—Continued 
J udgment—Continued 

Registration in other districts, § 1232 
Jury list, appropriation, § 956 
Presence in jury room, new trial, § 1070, n. 65 
Taxation of cost, § 1291 
Client solicitation, class actions, § 63 
Cloud on title, service of process, nonresidents and alv 
sentees, § 210 
Coal and coal mines, 

Leases, 

Judgment, entry, § 1229, n. 57 
Trial by court, setting aside, § 1035, n. 62 
Royalties, costs, discretion of court, § 1274, p. 715, 
n. 55 

Co-defendants. Parties, post 
Coercion. Duress or coercion, generally, post 
Cognavit notes, confession of judgment, § 1116, n. 84 
Cognizable interest joinder of parties, § 95, p. 144, n. 68 
Collateral attack, 

Blanket order of substitution of successor to- 
public oflicial, § 166, p. 254, n. 95 
Default judgment, § 1130, p. 520, n. 44. 

Notice of application, § 1127, n. 87 
Ex parte order enlarging time for substitution of 
party, § 163, p. 251, n. 56 
Executions, § 1263 
Judgments, § 1233. 

Presumption of jurisdiction, § 1233, n. 14 
Venue, change of venue statute, § 498 
Collateral evidence, admissibility, § 935, p. 278 
Collateral fraud, judgments, setting aside, § 1245; 

§ 1249, p. 691 
Collateral issues, 

Evidence, summary judgment, § 1207, n. 44 
Special verdicts, § 1018 
Collateral proceedings, intervention, § 129 
Collective bargaining. Labor organizations, post 
Collector of customs, complaints, actions against, dis¬ 
missal, § 832 

Colleges and universities, breach of contract, summary 
judgment, § 1218, n. 21 
Collision, 

Money judgment, exchange rate, § 1115, n. 82 
Vessels, third-party complaint, United States filing 
against owner of tanker, § 118, p. 184, n. 23- 
Collusion. Connivance, generally, post 
Colored persons. 

Class action, § 81 

Discrimination in teachers salaries, § 81, p.. 
131, n. 37 

Golf courses, summary judgment, § 1182, n. 01 
Injunction, summary judgment, § 1182, n. 91 
Jurors, 

Exclusion of cognizable group, § 956, n. 26 
Objections, § 957 
Segregation, class actions, § 81 
Teachers association, capacity to sue, discrimina¬ 
tion in fixing salaries, § 49, p. 99, n. 15 
Comic strips, monopolies, summary judgment, § 1158,. 
n. 99 

Comity, depositions in foreign countries, § 564 
Commencement of action, § 3 
Comments of judge, § 1028 

Consolidation of actions, § 916, p. 244, n. 5 
Judgment notwithstanding verdict, § 1221 
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Commerce, 

Appellate costs, § 1202, p. 761, n. 94 
Injunction, judgment, pleading, § 1109, p. 492, 
n. 

Interstate commerce commission, 

Kxpert witnesses, cost, § 1289, p. 754, n. 27 
Issues, proof and variance, separate trials, 

§ 017, p. 247, n. 36 

Unconditional rigiit to intervene, § 134 
Labor and employment, findings of fact and con¬ 
clusions of law, sufficiency, § 1045, n. 52 
Conumu'cial actuality, foreign corporation doing biisi- 
iH‘ss witliin state, service of process, § 213, p. 308, 
n. 35 

Commercial fisherman, license fees, summary jiidg- 
uumt, § 1135, n. 25 

Commingling of assets, jurisdictional amount, sufii- 
(‘iency of averments, § 274, p. 409, n. 92 
Commission agent, service of process on foreign cor¬ 
poration, § 218, p. 317, n. 2 

Commissions (compensation). Compensation and sala- 
ri(}s, post 

Commissions and Commissioners. Boards and com¬ 
missions, generally, ante 

Committe(\ infants or incompetent persons, capacity 
of part 3 % 50 

Common, tenancy in. Tenants in common, generally, 
post 

•Common fact or questions, permissive joinder of par¬ 
ties, § 113 

Common interest in subject matter, questions and re¬ 
lief, class actions, § 73 

-Common knowledge. Judicial notice, generally, post 
-iConiiuon law, 

Actions, 

Class actions not applying to, § 64, p. 117, 
n. 92 

Maritime court, application of rules, § 9 
Default judgment, setting aside, ^ 1130, p. 517, 
n. 8 

Directed verdict, § 970, n. 88 
Knti*y of judgment, time, § 1228, n. 47 
Execution, § 1255, n. 83 

Form.s of action, recognition prior to rule, § 37 
Hearings, judgnuuits, setting aside, § 1251, n. 29 
Jmigments and decrees, post 
Jury, separation, J 929 
Jury trial, §§ 943, 944 

Negligence, common law and statutory, complaint 
corn-mingling, § 267, p. 382, n. 89 
New trial, § 1057 
Mistakes, § 1004 
Procedure in, § 1 

Heceplion of evidence, § 935, p. 278 
Kemodies, construction, conformity act, § 27 
Vcniict, § 995 

Weight and sufficiency of evidence, new trial, 
i 1073, p. 446, n. 45 

«Common-law marriage, presumptions, summary judg¬ 
ment, § 1190, n. 1 
- Common question of law or fact, 

Feiunlsslve intervention, § 136 
United States, S 152 

Third-party practice, § 118, p. 181, n. 78 
Common remedies, class actions, § 73 
• Common rights, employees and employer organiza¬ 
tions, class action, § 78 


Communist party, denaturalization suits, consolida¬ 
tion, § 916, p. 242, n. 79 
Comparative negligence, 

Conflicting instructions to jury, § 987, n. 79 
Instructions to jury, § 985, n. 53 
Interrogatories, discretion of court, § 1011, n. 31 
Motor vehicle collision, further instructions, § 930, 
n. 53 

Requested instructions to jury, § 991 
Special verdict, sufficiency, § 1024, n. 50 
Verdict, apportionment, § 1003 
Compatibility, interrogatories, verdict, § 1014 
Compelling testimony of witness, § 522 
Compensation and salaries, 

Agreement violation, capacity of parties, § 49, 
p. 98, n. 2 

Armed services, summary judgment, § 1182 
Bankruptcy, summary judgment, § 1160, n. 17 
Breach of contract, evidence, judgment notwith¬ 
standing verdict, § 1221, n. 70 
Class action to recover, binding effect of settle¬ 
ment, § 1, p. 38, n. 30 
Commissions, 

Brokers, summary judgment, § 1164 
Complaint in actions for, requisites and suf¬ 
ficiency, § 285 

Insurance agents, summary judgment, § 1171, 
n. 39 
Sales, 

Exhibits, summary judgment, § 1200, 
n. 42 

Presumptions, summary judgment, § 1190, 
n. 1 

Computation, findings of fact and conclusions of 
law, form, § 1045, n. 48 

Contracts, judgments, pleading, § 1109, p. 492, 
11. 63 

Depositions and discovery, 

Deponent, § 5<>7 

Fair Labor Standards Act, §§ 529, 555 
Employees, 

Consent judgment, § 1117, n. 95 
Findings of fact and conclusions of law, suf¬ 
ficiency, § 1051, n. 13 
Executions, § 1260 
Infants, real party in interest, § 53 
Investigators, 

Appellate costs, § 1292, p, 761, n. 64 
Costs, § 1282, p. 733, n. 34 
Master, reference, § 897 
Overtime, generally, post 
Per diem, 

Depositions, costs, § 1284, n. 32 
Verdict, responsiveness, § 1001, n. 26 
Schedule, class action, negro teachers discriminat¬ 
ed against, § 81, p. 131, n. 37 
Seamen, 

Actions, directed verdict, § 979, n. 80 
Findings of fact and conclusions of law, 
§ 1041, n. 25 

Summary judgment, § 1177, n. 5 
Summary judgment, § 1169 
Witnesses, § 520 

Losses, costs, § 1289, p. 754 
Compensatory damages. Damages, generally, post 
Competency, 

Admissibility of evidence, § 453 
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Competency—Continued 
Witnesses, § 521 

Complaint, §§ 262-300, pp. 365-438 

Account stated, requisites and sufficiency, § 281 
Accounting, 

Omission of parties, § 263 
Requisites and sufficiency, § 281 
Adding party plaintiff, amendment, § 339 
Affidavit, amendment by, § 344 
Aliens, citizenship averment, § 270 
Allegations, striking out, § 434 
Alternate statement of claims, § 267 
Alternative allegations of fact, diversity of citi¬ 
zenship, § 270 

Ambiguity, motion to strike, § 415, p. 612, n. 2 
Amendment of pleadings, generally, ante 
Amount in dispute, averments, § 274 
Ancillary suits, citizenship averments, § 269 
Answer to amended complaint, § 348 
Anticipating defenses, § 277 
Anti-trust actions, requisites and sufficiency, § 282 
Argumentative averments, jurisdictional amount, 
§ 274 

Assignments, actions involving, requisites and suf¬ 
ficiency, § 283 

Assignor of plaintiff, citizenship averment, § 269 
Attack, 

Objections to written interrogatories, § 667 
Sufficiency, general appearance, § 246, p. 346, 
n. 61 

Motion for more definite statement, § 383 
Automobile actions, § 284 
Capacity of party, § 263 

Amendment to change, § 839 
Captions, § 263 
Citizenship, 

Averment, § 269 

Sufficiency, § 270 

Revocation, requisites and sufficiency, § 281 
Civil rights violation, requisites and sufficiency, 
§ 281 

Class actions, 

Jurisdictional amount averments, § 275 
Requisites and sufficiency, § 298 
Class allegations, § 63, p. 116, n. 79 
Commencement of action, § 3 
Commissions, actions for, requisite and sufficien¬ 
cy, § 285 

Condemnation proceedings, requisites and suffi¬ 
ciency, § 281 

Condition of the mind, § 264 
Conditions precedent, § 263 
Conforming to proof, amendment, § 332 
Conspiracy action, requisites and sufficiency, § 286 
Contract actions, requisites and sufficiency, § 287 
Conversion actions, requisites and sufficiency, 
§ 288 

Copies, § 263 

Copyright and literary property, federal question 
averment, § 272 

Corporations, citizenship averments, § 370 
Creditors actions, requisites and sufficiency, § 289 
Cross Complaint, generally, post 
Curing by judgment, § 367 
Damages, § 279 


Complaint—Continued 

Defect 

Curing by answer, ejectment action, § 365, 
p. 551, n. 5 

Curing by judgment, § 367 
Sufficiency of detail, striking, § 430 
Description of defendant, amendment to coriect^ 
§ 339 

Discretion of court, amendment, § 328 
Dismissal and nonsuit, post 
Diversity of citizenship, post 

Dropping certain causes of action, amendment, 
§ 339 

Employees actions, 

Fair labor standards act, § 291 
Requisites and sufficiency, § 290 

Equitable relief, § 268 
Evidence, 

Clarifying, amendment conforming to proof, 
§ 334, p. 510, n. 61 
Striking out, § 431, p. 634, n. 23 
Executors and administrators, citizenship aver¬ 
ment, § 270 
Exhibits, § 263 

Federal question, averments, § 271 

Foreign corporation, citizenship averment, § 270' 

Forms, 

Appendix to rule, § 263 
Citizenship averment, individual, § 270 
Jurisdictional allegation, § 2GS 
Negligence action, § 296 
Fraud, post 

Grounds of recovery, § 264 
Guardian, citizenship averment, § 270 
Headings, striking out, § 413, p. 609, n. 65 
Hypothetical statement of claims, § 267 
Immaterial portions, determining motion to strike, 
§ 437 

Impertinent material, determination of motion to 
strike, § 437 

Inclusion in pleading, § 249 
Inconsistency, 

Claims, § 267 

Clarifying by motion for more definite state¬ 
ment, § 382 

Indispensable party, failure to join, § 95 

Individuals, averment of citizenship, § 270 

Inferential averments, jurisdictional amount, § 274 

Information and belief, § 278 

Injunction actions, requisites and sufficiency, § 202 

Injustice to opposing party, amendment, § ^0 

Insufficiency, 

Amendment, striking, § 426 
Notice to produce record at time of taking 
deposition, § 583 

Insurance actions, requisites and sufficiency, § 293 
Intent, § 264 

Interpleader, sufficiency of jurisdictional amount 
averment, § 274 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Irrelevant matter, striking out, § 423 
Joint stock association, citizenship averment, § 270 
Judgments, actions on, sufficiency and requisites, 
§ 281 
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Complaint—Continued 

Jurisdictional averment. 

Class action, § 275 

Necessity and sufficiency, §§ 268-276, pp. 383- 
413 

Knowledt;o, § 204 
Leave to file, 

AuKuidod complaint, portion of complaint 
stricken, § 440 

Supplemental complaint, § 354 
Libel and slander action, § 294 
IJterary property, federal question averments, 
§ 272 

LfOcal actions, venue or jurisdiction averments, 
§ 276 

Malice, § 204 

INIines and minerals, actions involving requisites 
and sufficiency, § 295 
Misnomer, amendment to correct, § 339 
Mistake, 

Action based on, requisites and sufficiency, 
§ 281 

Amendment to correct, § 339 
Money had and received, requisites and sufficien¬ 
cy, ^ 281 

More definite statement, motion for, generally, 
post 

Motion to dismiss, combining with motion to in¬ 
tervene, § 372 

Names of parties to be set out, § 251 
Naming certain causes of action, amendment, 
§ 339 

Nature, § 262 

Necessity of jurisdictional avennents, §§ 268-276, 
pp. 383-413 
Negligence, post 

New cause of action, amendment, § 338 
Next friend, citizenship averment, § 270 
Omission, amendment to correct, § 339 
Original complaint dismissed, sufficiency of 
amendment, § 337 
Paragraphs, § 265 
Particular actions, § 281 
Particularization, § 204 
Partnership, citizenship averment, § 270 
Patents, 

Fc<leral question in averment, § 272 
Unjust enrichment, 5 271, p. 399, n. 26 
Personal property, requisites and sufficiency, f 281 
Place for averment of citizenship, § 270 
Prayer, § 280 

Prejudice to opposing party, amendment, § 330 
Proper or necessary party, amendment to bring 
in, § 339 
Purpose, § 2G2 

Railroads, sufficiency and requisites, § 281 
Realty actions, requisites and sufficiency, § 297 
Receivers, citizenship averment, § 270 
Redundant material, determination on motion to 
strike, § 437 

Reiteration, striking out, § 420 

Repetition, striking out, § 420 

Requisites, § 263 

Res ipsa loquitur, § 296 

Right to amend, § 826 

Separate statement of claims, 5 265 


Complaint—Continued 

Several counts or claims, citizenship averment, 
§ 270 

Signature, § 263 

Slander actions, requisites and sufficiency, § 294 
State in proceedings, supplemental complaint, 
§ 354 

Statement of claim, § 264 

Alternate, hypothetical and inconsistent 
claims, § 267 
Paragraphs, § 265 
Pleadings, sufficiency, § 253 
Separate statement, § 265 
Theory of claim, § 266 

Stockholders derivative action, requisites and suf¬ 
ficiency, § 298 
Subheadings, § 263 
Subtitles, striking out, § 423 
Successive amendments, § 325 
Sufficiency, § 263 

Amendment, § 337 

Jurisdictional averments, §§ 268-276, pp. 383- 
413 

Original complaint supplemental complaint 
dependent on, § 354 
Summary judgment, § 1154 
Supplemental complaint, §§ 353, 354 
New cause of action, § 355 
Surplusage, striking out, § 423 
Tax actions, § 299 

Testing for vital defects, motion for more definite 
statement, § 384, p. 577, n. 71 
Theory of claim, § 266 
Third-party proceedings, § 124 
Dismissal, § 125 
Time, 

Alleged citizenship, § 270 
Amendment, § 331 

Commencement of action, § 3, p. 40, n. 43 
Supplemental complaint, § 354 
Titles, § 263 

Striking out, § 423 
Trade mark, 

Infringement, federal question averment, suf¬ 
ficiency, § 273 

Requisites and sufficiency, § 281 
Trust, actions involving, sufficiency, 5 300 
Trustees, citizenship averment, § 270 
Ultimate facts, § 264 

Uncertain averments, jurisdictional amount, § 274 
Unfair competition, federal questions averment, 
sufficiency, § 273 

Unincorporated association, citizenship averment, 

§ 270 

Unnecessary matter, striking out, § 423 
Vague amendment, striking, § 426 
Varied interpretations, motion for more definite 
statement, § 380 

Venue of particular federal district, averments, 

§ 276 

Verification, § 263 

Wilful and wanton acts, sufficiency, § 296 
Written interrogatories to parties, post 
Complex contract, depositions, summary judgment, 

§ 1199, n. 38 

Complex issues, reference, § 891 
Complexities, proof, jury trial, § 948, p. 303, n. 76 
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Compliance witli order for more definite statement, 
time, § 395 

Complicated affairs of foreign corporation, forum non 
conveniens, § 493, p. 738, n. 1 
Complicating i>rocedure, bringing in third-party de¬ 
fendant prohibited, § 117 
Compromise and settlement, § 1 

Appearing in action to secure, general appear¬ 
ance, § 246 

Attorney’s fees, allowance as cost, § 1283, p. 739, 
n. 89 

Class actions, §§ 785-788 

Determination of propriety, § 788 
Notice, § 786 

Proceedings for approval, § 787 
Continuance pending determination of offer, § 881, 
p. 204, n. 49 
Costs, § 1276 
Dismissal, effect, § 813 

Equitable and legal issues, separate trials, § 918, 
p. 254, n, 83 

Insurance claims, mistrial, § 969, n. 75 
Juries, manner of arriving at verdict, § 929 
Jury trial, waiver, relief, § 950, n. 25 
Mortgages, summary judgment, § 1175 
Negligence, summary judgment, § 1181, n. 68 
Pre-trial conference, § 906 
Production for inspection, etc., § 716 
Reopening cases, hearings, § 1251 
Secondary class suit, § 785, p. 54, n. 71 
Setting aside, § 1245 

Stock and stockholders, summary judgment, 
§ 1178, n. 17 

Stockholders’ derivative action after decision but 
before entry, § 785, p. 54, n. 79 
Striking out, § 425 
Summary judgment, § 1158, n. 1 
Compromise verdict, new trial, § 1071 
Compulsory counterclaim. Set-offs and counterclaims, 
post 

Compulsory or dispensable joinder, effect of neces¬ 
sary joinder rule, § 95, p. 144, n. 71 
Compulsory process, change of venue, convenience of 
parties and witnesses, availability, § 508 
Computation, 

Claims, default judgment, § 1126 
Overcharge, complaint, § 264, p. 375, n. 21 
Time, 

Operation and effect of rule, § 14, p. 54, n. 1 
Power to change rule, § 7, p. 46, n. 9 
Conciseness of pleadings, § 254 
Conclusions, § 255 

Depositions and discovery, scope and examination, 
§ 626 

Jurisdiction, trial of issue, § 473 
Restriction on written interrogatories, § 686 
Matters or questions of law, § 687 
Striking out, § 427 

Conclusions of law. Findings of fact and conclusions 
of law, generally, post 
Conclusiveness, 

Jurisdictional amount allegation, § 274 
Pleadings, § 258 

Concrete, contracts, findings of fact and conclusions of 
law, sufficiency, § 1045, n. 52 


Concurrent use, 

Discovery by written interrogatories and by ex¬ 
amination and deposition, § 652 
Written interrogatories with motion for produc¬ 
tion of documents, § 655 
Concussion, remittitur, new trial, § 1101, n. 70 
Condemnation. Eminent domain, generally, post 
Condition of the mind, 

Complaint, § 264 
Pleading, § 257 

Conditional dismissal, forum non conveniens, § 494 
Conditional judgments, § 1114 
Conditional sales, summary judgment, § 1176 
Conditional waiver, objections to venue, § 484, p. 724 
Conditionally necessary parties. Parties, post 
Conditions, 

Amounts of amendment of pleading, § 345 
Books, documents or tangible things, depositions 
and discovery, § 624 
Cause, deposition, time for taking, § 569 
Change of venue, convenience of parties and wit¬ 
nesses, § 512 
Dismissal, 

Forum non conveniens, § 494 
Order of court, § 862 
Forum non conveniens, § 494 
Premises, written interrogatories, scope, § 084 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Conditions precedent, 

Amendment of complaint to allege, § 339 
Complaint, § 263 

Alleging, requisites and sufficiency § 287, p. 

422, n. 12 

Conformity to state practice, § 29 
Contracts, summary judgment, § 1166 
Denial as to performance or occurrence, § 304 
New trial, additur, § 1102 
Pleading, § 256 

Reference, posting security for cost, § 895 
Service of process, § 186, p. 272, n. 7 
Summary judgment, § 1202 
Verdict, new trial, § 1101 
Conduct of examination, deposition, § 608 
Conduct of judge, new trial, § 1064 
Conduct of jury, generally, §§ 928-931, pp. 267-271 
Conduct of trial, § 1028 
Conferences, 

Counsel, depositions, § 623 
Pre-trial conference, post 
Confession of judgment, § 1116 
Setting aside, § 1234 
Confidential and fiduciary relationship, 

Accounting, summary judgment, § 1204, n. 2 
Actions between fiduciaries, jury trial, § 951, 
p. 313, n. 79 

Breach of duty, jury trial, § 951, p. 313, n. 79 
Collusion, judgment, setting aside, § 1245 
Competency of witness, § 521 
Summary judgment, § 1139 
Confidential or privileged information, 

Admissions of facts, requests for, § 760 
Attorney and client, ante 
Competency of witness, § 521 
Depositions and discovery, § 537 
Expert agent, investigations or tests, deposition, 
§ 623 


794 



FEDERAL CIVIL PROCEDURE 


Coiifidontial or privileged information—Continued 
Law of state of forum, § 452, p. 667, n. OZ 
Tiife insurance, summary judgment, § 1171, n, 44 
Motion to strike, § 942 
New trial, § 1066, n. 4 

Questions considered, § 1094, n. 53 
$>ummary judgment, § 1200, n. 42 
Verdict, consistency, § 1002 

Waiver of protection, depositions and discovery, 
§ i)27 

Written interrogatories, restriction, § 688 
Contiiiement in mental institution preventing applica¬ 
tion for intervention, § 140, p. 223, n. 5 
Contirination, reference, report of master, § 003 
Contiict, 

Deposition, amendment to answer, § 340 
Federal constitution, conformity act, § 27 
Intercast, stockholders, summary judgment, § 1135, 
n. 14 

Hnles, construction of rules together, § 13 
Verdicts, § 1002 
Conflict of laws, 

Directed verdict, § 970, n. 81 

Findings of fact and conclusions of law, § 1036 

Instructions to jury, § 983 

Jury trial, § 943 

New trial, § 1057 

Opening statement, § 924, n. 79 

Questions of law and fact, § 958 

Special verdict, § 1017 

Substitution of party on transfer of interest, § 161 

Trial, § 1028 

Verdict, 

Amendment, § 1005 
Instructions to jury, § 1004 
Woi'kmen’s compensation, final argument, § 925, 
p. 265, n. 5 

Conflicting evidence. Evidence, post 

Conforming to proof. Amendment of pleadings, ante 

Conformity act, § 26 

Adoption of rules as superseding, § 26 
Appidlate costs, § 1292, p. 763, n. 5 
Costs, 

Deposits, § 1279, p, 725 
Enforcement of payment, § 1295, n. 51 
Default judgment, setting aside, 1130, p. 521 
ExLuit of conformity, § 27 
Findings of fact and conclusions of law, § 1036 
Inapplicable, § 29 
Instructions to jury, § 983 
New trial, § 1057 

Nonnwidencje, cost, security, § 1280, n. 69 
Repeal, § 26 

Nummary judgment, § 1135 
Bupi^rsf^lcd by rules, §§ 7,14 
Trial, applicability, § 915, n. 41 
Validity and force of state statute, § 28 
Verdict, 1000 

Impeaciiment, § 1008 

Witness fees, allowance as cost, § 1289, p. 753, 
n. 17 

Confonnity to state practice, §§ 23-36 
Conformity to state rule. 

Burden of proof, § 450 
Presumptions, § 450 
Confusing instructions to jury, § 087 
New trial, § 1067 


Confusing instructions to jury—Continued 
Request, § 991 
Confusion and confused, 

Consolidation of actions, § 916, p. 241 
Jury, reopening case for further evidence, § 940 
Separate trials, § 917, p. 245 
Congress, 

Activity, judicial notice, § 444 
Adoption of federal rules of civil procedure, § 1 
Power to regulate practice and procedure, § 2 
Reception of evidence, powers, § 935, p. 277, n. 20 
Congressional committee, immunity of nonresident 
witness from service of process, § 193, p. 281, n. 1 
Conjecture, 

Admissibility of evidence, new trial, § 1066 
Conclusions from evidence, submission of case to 
jury, § 962 

Depositions and discovery, scope, § 626 
Evidence, new trial, § 1073, p. 448 
Inferences from evidence, questions of law and 
fact, § 965 

Submission of case to jury, suflficieiicy of evi¬ 
dence, § 960 

Verdict, new trial, § 1072 
Connivance, 

Bankruptcy, summary judgment, § 1160 
Decedent’s estates, summary judgment, § 1168, 
n. 4 

Dismissal and nonsuit, post 
Inadequacy of representation, intervention of 
right or privilege, § 133 

Joinder of parties, dismissal, § 480, p. 715, n. 50 
Judgment, setting aside, § 1245 
Jurisdiction conferred by, § 476 
New trial, § 1100 
Consent, 

Collective or representative action, commence¬ 
ment, § 3 

Curing want of venue, § 483 

Defendant’s consent to be sued anywhere, § 483 

Equity jurisdiction, § 479 

Implied consent, post 

Judgments and decrees, post 

Jurisdiction, post 

Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Remittitur, § 1101 
Venue, 

Curing want of by consent of parties, § 483 
Effect, statute authorizing transfer, § 501, p. 
746, n. 92 

Conservation of court’s time, purpose of rules, § 8, p. 

48, n. 23 
Conservators, 

Fees, allowance as costs, § 1287, n. 92 
Infants or incompetent persons, capacity of par¬ 
ty, § 50 
Consideration, 

Bills and notes, summary judgment, § 1162, n. 20 
Failure, 

Affirmative defense, dismissal, § 813 
JStidking out defense, § 425 
Pleading, intervention, § 142 
Reply, § 320, p. 482, n. 16 
Consistency, 

Actions, compelling election between, § 398 
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Consistency—Continued 
Claims, 

Complaint, § 267 
Intervening parties, § 142 
Complaint, clarifying by motion for more definite 
statement, § 382 
Defenses, § 303 

Election between claims or defenses, § 399 
Instructions to jury, § 1067 
Interrogatories, conflict with verdict, § 1014 
Pleadings, 

Judgment on the pleadings, § 404 
Striking out, § 413 
Special verdict, § 1024 
Verdicts, § 1002 

New trial, § 1072 
Consolidation, 

Examinations, depositions, § 608 
Written interrogatories, § 672 
Consolidation of actions, 

Ancillary administration proceedings, two attor¬ 
neys, § 915, n. 41 
Answer, effect, § 302 

Attorney’s fees, taxation as costs, § 1283, p. 742 
Claims against United States, § 916, p. 244 
Costs, § 1273; § 1276, n. 99 
Counterclaims, § 916, p. 244 

Asserting independent action instead of, 
effect, § 312, p. 462, n. 58 
Defined, § 916, p. 239, n. 54 

Derivative actions, general counsel, appointment, 
§ 916, p. 244, n. 97 
Different districts, § 916, p. 241 
Different parties, § 916, p. 242 
Discretion of court, § 916, p. 240 
General and special verdicts, § 1014 
Interpleader, § 916, p. 244 
Issues, separate trials, § 917, p. 245, n. 15 
Jury and non-jury cases, § 916, p. 239, n. 53 
Jury trial, § 944, n. 24 
Waiver, § 949 

Motions and proceedings, § 916, p. 244 
Opening and closing arguments, § 920 
Pending in civil and probate divisions, § 916, p. 
240, n. 66 

Pending in other districts, § 916, p. 241 
Peremptory challenges, number, § 957, n. 56 
Pretrial purposes, § 916, p. 243 

Other actions, consolidation after, § 916, p. 
241, n. 76 

Questions of law and fact, § 916, p. 239, n. 54 
Taxes, § 916, p. 242, n. 79 
Transcripts, costs, § 1288, n. 99 
Verdict, 

Consistency, § 1002, n. 32 
New trial, § 1072, n. 10 
Witness fees, costs, § 1289, p. 754 
Consolidation of motions, § 372 

Motion for more definite statement, § 393, p. 592, 
n. 81 

Conspiracy, 

Affidavits, admissibility, § 938, n. 2 
Anti-trust action, complaint, requisites and suf¬ 
ficiency, § 282, p. 420, n. 84 
Bondholder’s right to intervention, § 147 
Claim, separating, § 412 
Complaint, requisites and sufficiency, § 286 


Conspiracy—Continued 

Costs, security, § 1279, p. 725, n. 46 
Declaratory judgment, joinder with action to re¬ 
view patent office decision and interference 
proceeding, § 40, p. 84, n. 60 
Defense, separating, § 412 
Depositions, 

Costs, § 1284, n. 30 

Protective order limiting scope of examina¬ 
tion, § 604 

Dismissal and nonsuit, post 
Foreign corporation, continued acts as transact¬ 
ing business, service of process, § 214, p. 312, 
n. 65 

Forma pauperis, costs, security, § 1281, ii. 94 
Injunction, necessary party defendant, § lOG, p. 
163, n. 91 

Instructions to jury, § 988, n. 87 

Judgment, setting aside, § 1245 

Jury trial, § 951, p. 310 

Misleading instructions to jury, § 9S7, n. 7S 

Monopolies, summary judgment, § 1158, n. 93 

Multiple parties, judgments, § 1111 

New trial, § 1061, n. 16 

Prejudice to plaintiff, bringing in co-conspirator 
as additional party, § 318 
Bailroads, monopolies, summary judgment, 
§ 1158, n. 98 

Bestraint of trade, separate trial, § 917, p. 249, n. 
41 

Separating claims or defenses, § 412 
Special verdict, § 1018, n. 92 
Sufficiency, § 1022, n. 33 
Summary judgment, § 1180 

Constables. Sheriffs and constables, generally, post 
Constitutional law, 

Body executions, § 1272 
Conformity act, § 28 
Default judgment, § 1126, n. 66 
Due process, 

Class actions, § 72 

Foreign corporation doing business in state, 
service of process, §§ 233, 216 
Forum inconvenient, trespass on right, § 507, 
p. 756, n. 97 

Enjoining enforcement, complaint, § 271, p. 397, 
n. 15 

Injunction, complaint, requisites, § 292 

Judgment liens, § 1253, n. 54 

Judgment notwithstanding verdict, § 1219 

Jury trial, § 943 

Qualifications, jurors, § 955 

Bight to counsel, § 1028, n. 81 

Summary judgment, § 1135, n. 25; 5 1182 

Trial by court, § 1029 

Trial by jury, separate trials, § 918, p, 254 
Constitutional questions, Evidence admissible under 
pleadings, § 360 

Constitutionality of act of congress, intervention by 
United States, 

Limited purpose, § 130 
Unconditional right to intervene, § 134 
Construction and construction work, contracts, sum¬ 
mary judgment, § 1166 
Construction and operation, §§ 14-16 

Admissibility of writings made in regular course 
of business, § 457 
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Construction and operation^—Contiiiuod 
Affidavits, summary jiidgmont, § 1197 
Amendment of pleadings, §§ :^22, 33G 
Bringing in new parties, counterclaim, § 318 
Oliange of venue statute, § 49S 

Conveniimce of parties and witnesses, § 513 
Class actions, § (U 

Complaint and allegations, §§ 263, 261 

Challenged on lack of jurisdiction of sub¬ 
ject matter, § 268, p. 384, n. 9S 
Compulsory counterclaim, § 313 
Conformity act, § 27 
Consent judgment, § 1117 
C(ninterclaim, 

bringing in now parties, § 318 
Ilules pertaining to, § 316 
Court rules, <5 <5 
Cross claims rule, ^330 
Depositions and discovery, §§ 520, 533, 548 
Kvidenct\ post 

I^^indings of fact and conclusions of law, § 1056 

Instructions to jury, § 004 

Int(‘rrogatories, ^ 1015 

Intervention, § 128 

Judgimuit on the pleadings, § 408 

Judgments, § 1139 

IMotion for more definite statement, § 393, p. 592, 
n. 81; § 395 

Permissive joinder of parties, § 113 
3heading, post 

K<mi imrties in interest, § 53 
Kules. § 32 

Parfi(*s, § 42 

Addititm by counterclaim, third party 
practice and intervention, § 42 
rU‘ading, § 248 

Service of pro<*ess at usual place of abode, § 107 

SiKJcial verdicts, § 1027 

Statutes, 

Judgment, relief, § 3233 
Summary Judgment, § 3143, n. 37 
Third-party procedure, § 118 
liringing in new party, § 118 
Verdict, § 1006 
Constructive fraud, 

Failure to plead fraud foreclosing consideration 
of constructive fraud, § 360 
Special verdict, § 1039, m 9 
Cemst ructiv<i service of process. Service of process, 
post 

Const nictive trusts, 

Default Judgments, sotting aside, limitation of 
actions, § IPiJl, n. 99 

Deposits in banks, separate trials, § 017, p. 249, 
n. 42 

Joinder with action for conversion and for mon- 
(>y had ami received, § 41, p. 88, n. 95 
Consul gtmeral, libtd, immunities, summary judgment, 
g 1180, n. 60 

Containers, breach of contract, findings of fact and 
conclusions of law, construction, § 1056, n. 56 
Contempt, 

Appellate costs, g 1292, p. 761, n. 94 
Criminal contempt, depositions, failure or refusal 
to comply with orders, § 644 
Depositions and discovery, post 
Enforcement of subpoena, § 517 


Contempt—Continued 

Findings of fact and conclusions of law, § 1038, 
Failure to answer written interrogatories, § 694 
n. 8 

Judgment, § 1114, n. 65 

Motion to adjudicate party guilty of contempt, 
service, § 261, p. 364, n. 44 
Physical or mental examination of person, failure 
to submit to, § 755 
References, costs, § 3287, n. 82 
Subpoena duces tecum, enforcement, § 518 
Contentions, restriction on written interrogatories, 
§ 686 

Matters or questions of law, g 687 
Contingent fees, attorneys, directed verdict, § 973, 
n. 1 

Continuances, §§ 879-889 
Absence, 

Counsel, ground, § 887 
Party, grounds, § 882 
Witness, 

Contents of motion, § 888 
Diligence to procure attendance, neces¬ 
sity to show, § 8S6 
Ground, § 8S4 
lh*Gjudice, necessity, § 885 
Admissibility of evidence, statements or deposi¬ 
tions of absent witnesses, effect, § 885 
Affidavits, summary judgment, § 1394, p. 010 
Amendments operating as surprise to opposite 
party, ground, § 883 

Arbitration of claim, grant pending, § 881 
Attorneys, 

Absence or withdrawal, ground, § 887 
Fees, allowance as cost, § 1283, p. 740, n. 97 
Change of parties, § 883 

Compromise offer, pending determination of, § SSI, 
p. 204, n. 49 

Constitutionality of statute, grant pending de¬ 
termination in state court of action, § 881 
Contents of motion for, § SS8 
Costs, payment as condition to grant, § 884 
Counterclaim, amendment, § 883, p. 205, n. 61 
Default judgment, waiver, § 1124, n. 53; § 1126,. 
n. 69 

Defect of parties, correction, g 883 

Defined, g 879 

Depositions, 

Absent witnesses, admissibility in evidence^ 
effect, § 885 

Taking, § 881, p. 204, n. 49 
Determination of motion and order, § 889 
Diligence, obtain evidence or procure attendance- 
of witnesses, necessity to show, § 886 
Discretion of court, § 880 

Absence of evidence or witnesses, grounds, 
§884 

Absence of party, § 882 

Amendments and change of parties, grounds, 
§ 883 

Grounds, g 881 
Evidence, 

Absence, 

Diligence to procure, necessity to show,. 
§ 886 

Ground, prejudice, necessity, § 885 
Prejudice, necessity, § 885 
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Continuances—Continued 
Evidence—Continued 

Opportunity to procure, ground, § 884 
Grant as justice requires, § 879 
Grounds, §§ 881-887 

Injunction, order as not procedural substitute for, 
§ 879, p. 203, n. 37 

Injustice to party, see C.J.S. Trial 
Military service, absence of party, § 884 
Motion to obtain, § 888 

Determination and order, § 889 
New trial, questions considered, § 1099, n. 25 
Order of court. 

Stay or postponement by, § 879 
Terms and conditions, § 889 
Party, 

Absence, grounds, § 882 
Correct defect, § 883 

Pleadings, amendment not witbin issues, grounds, 
§883 

Procure to obtain, § 888 
Pelease from stipulation, § 881 
^tay by court order, § 879 
Stipulation, release from, § 881 
Summary judgment, §§ 1135, 1208 
Continuance to oppose, § 884 
Surprise, § 1243, n. 83 

Party to his prejudice, grounds, § 883 
Trial court, grant or refusal, § 879 
Want of preparation, ground, § 887 
Withdrawal or absence of counsel, § 887 
Witnesses, 

Absence, 

Contents of motion for, § 888 
Ground, prejudice, necessity, § 885 
Attendance, opportunity to procure, ground, 
§ 884 

Military service, effect, § 884 
Continuous transaction, foreign corporation doing 
business in state, service of process, § 213 
Contract Settlement Act, summary judgment, § 1155, 
n. 73 

Contractors, 

Actions, jury trial, § 951, p. 311, n. 52 
Benefit of others and contract beneficiaries, real 
parties in interest, § 57 
Bonds, summary judgment, § 1163 
Breach of contract, 

Findings of fact and conclusions of law, 
§ 1038, n. 5 

Summary judgment, § 1187, n. 56 
Employees, summary judgment, § 1169, n, 17 
Executions, stay, § 1263, n. 36 
Indemnity bond, appellate costs, § 1292, p. 763, 
n. 8 

Instructions to jury, objections, waiver, § 992, 
n. 58 

Intervention, § 148 

Master's fees, allowance of cost, § 1287, n. 79 
Parties, judgment, § 1108, n. 54 
Pleading, interpretation, § 1028, n. 94 
Quantum meruit, partial summary judgment, 
§ 1214, p. 640, n. 58 
Subcontractors, generally, post 
Contracts, 

Breach of contract, generally, ante 
Brokers, summaiy judgment, § 1164 


Contracts—Continued 
Cancellation, 

Corporations, summary judgment, § 117S, 
n. 17 

Judgment, § 1114, n. 65 
Mistrial, § 969, n. 75 

Oral evidence, instructions to jury, § 990, n. 1 
Pleading, § 1109, p. 494, n. 75 
Oral testimony, instructions to jury, § 990, 
n. 1 

Summary judgment, § 1166 
Carriers, summary judgment, § 1165, n. 58 
Complaint, 

Action on, requisites and sufficiency, § 287 
Composite of breach of contract, misrepre¬ 
sentation and negligence, § 2G6, p. 380, 
n. 66 

Consent decree, ratification, § 1117, n. 92 
Consolidation of actions, § 916, p. 243, n. 91 
Counterclaim, § 916, p. 244, n. 98 
Construction, 

Findings of fact and conclusions of law, suf¬ 
ficiency, § 1045, n. 52 
Questions of law and fact, § 968 
Contingent fees, attorneys, directed verdict, § 973, 
n. 1 

Copyrights, summary judgment, § 1167, n. 99 
Corporations, summary judgment, § 1178, n. 17 
Costs, state practice, conformity, § 1275, n. 88 
Counterclaim, permissive counterclaim, § 315 
Cross claim against subcontract, sufficiency, § 319, 
p. 480, n. 6 
Damages, post 

Deviation from, motion raising question abrocid, 
§ 371, p. 556, n. 77 
Directed verdict, § 977, n. 45 
Dismissal and nonsuit, § 829 

Construction of contract on motion to dis¬ 
miss, § 851, p. 163, n. 70 
Defects in pleadings, § 829 
Election between claims or defenses, § 398, p. 596, 
n. 39 

Employees, summary judgment, § 1169 
Equitable and legal issues, separate trials, § 918, 
p. 254, n. 83 

Evidence, integration, judgment notwithstanding 
verdict, § 1223, n. 12 

Foreign corporations, appointment of statutory 
agent for service of process, § 218 
Injunction, monopolies, summary judgment, § 1158, 
n. 99 

Instructions to jury, § 987, n. 78 
Insurance, summary judgment, § 1171 
Interference with. 

Complaint, requisites and sufficiency, § 281 
Summary judgment, § 1180 
Joinder of action, 

Reformation with action on contract and re¬ 
form, § 41 

Tort and contract, § 40, p. 83, n. 59 
Joinder of parties, § 98 

Joint and several obligors, § 105, p. 163, n. 82 
Judgment, 

Pleading, § 1109, p. 495, n. 82 
Setting aside, notice, § 1250, n. 11 
Jurors, new trial, § 1070; § 1100, n. 52 
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Contract s—Continncd 

Jury trial, § 94S, p. 300, n. 90; § Ool, p. 310 
Demand, time, § 9-47, n. 05 
Late demand, § 948, p. 303, n. 81 
Excuses, 948, p. 305, n. 90 
Labor and employment, post 
Liabilities, nature of action to enforce, § 38, p. 81, 
n. 42 

Limitation of actions, summary Judgment, § 1149 
Mines and minerals, summary judgment, § 1174 
iyronoi)olies, snmmary judgment, § 1158, n. 91 
I\If)tion for more definite statement, § 3SS 
]\liiltiple claims, judgment, § 1110, p. 499, n. 26 
^rultiple parties, judgment, § 1111, n. 30 
Ivlutual abandonment, affirmative defense, § 30G 
Option contracts, judgments, § 1105, n. 16 
OrdiT of proof, § 938, n. 96 
Ibirol Contracts, generally, post 
Partial summary judgment, § 1214, p. 640, n. 58 
Permissive counterclaims, § 315 
Pleading, interpretation, § 1028, n. 94 
Production of documents or things, § 716 
Proof of oral contract, variance, § 361 
References, costs, § 1287, n. 82 
Reformation of instruments, generally, post 
Rescission, summary judgment, § 1199, n. 30 
Shipping, summary judgment, § 1177 
Specific performance, jury trial, § 951, p. 313, n. 74 
Sul)C‘ontractors, generally, post 
Summary judgment, § 1160 

Matters considered, § 1200, p. 635 
Third-party claim, main claim based on negli¬ 
gence, ^ 120 

Towage, summary judgment, § 1177 
Transportation, breach, final argument, § 925, 
p. 263, n. 03 

Unit(‘(I J8tates, application of rules to action, on 
§ 10 

Variance between proof and pleading, § 361 
IVagc^s, judgments, pleading, § 1109, p. 402, n. 03 
War contracts, summary judgment, ^ 1155, n, 73 
Weight and sufficiency of evidence, summary judg¬ 
ment, § 1193, n. 31 
Contradiction, 

Ti‘stim<my, questions for jury, § 9C4, n. 33 
Witnesses, iKist 

Contradictory instructions to jury, § 087 
Contribtition, 

Application of rules, § 18, p. 56, n. 29 
Betweem joint tort feasors, 

Anumding answ<‘r to set forth cross claim for, 
S 343, p. 525, n. 88 
Application of rules, § 9 
Bringing in new parties, § 120 
Costs, class actions, § 1278, n. 27 
Jiulgnumt notwithstanding verdict, § 1220, n. 65 
Judgments, setting aside, § 1233, n, 25 
S(q)arate trials, § 917, p. 245, n. 13 
Third-party procedure, 

Allegation in complaint, § 125, p. 202, n. 37 
Defendant, bringing in, § 120 
Contributory negligence, 

Acts or conduct, written Interrogatories, scope, 
S 684 

Affirmative defense, § 7, p. 46, n, 8; § 306 
Burden of proof, §§ 359, 451 
Damages, new trial, § 1075, n. 2 


Contributory negligence—Continued 
Directed verdict, § 970, n. 89 
Grounds, § 972, n. 90 

Findings of fact and conclusions of law, suffi¬ 
ciency, § 1045, 11 . 51 
Further instructions, § 930, n. 53 
Instructions to jury, § 984, n. 40; § 990, n. 97 
New trial, § 1067 
Objections, § 992, ii. 59 
Presumptions, § 1096, n. 82 
Interrogatories, § 1010 

Sufficiency, § 1012, n. 40 

Judgment notwithstanding verdict, § 1222, n. 77, 
91, 92 

Motion for more definite statement, § 390 

Motor vehicles, post 

Partial new trial, § 1059, n. 98 

Plea, sufficiency, § 306 

Presumptions, § 1015 

Judgment notwithstanding verdict, § 1224, 
n. 19 

Questions of law and fact, § 067, n. 56 
Special verdict, § 1017, n. 76 
Amendment, § 1025 
Striking out, 

Conclusions, § 427, p. 630, n. 65 
Defense, § 425 
Summary judgment, § 1181 
Verdict, 

Issues determine, § 1007 
Presumptions, § 1096, n. 82 

Control, 

Action, class action, § 72 
Documents, subpoenas duces tecum, § 518 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Controversy, jurisdictional amount averment, suffi¬ 
ciency, § 274 
Convenience, 

Change of venue, ante 
Consolidation of actions, § 916, p. 241 
Dockets, § 033, p. 273 
Pretrial examination, 

Consideration, § 610 
Fixing place for, § 611 
Separate trials, § 017, p. 245 

Questions of law and fact, § 918, p. 253 
Conversations, jurors, new trial, § 1070; § 1100, n. 52’ 
Conversion, 

Complaint in action for, requisites and sufficien¬ 
cy, § 288 

Default judgment, relief awarded, § 1129, n. 4 
Findings of fact and conchisions of law, matters 
not in issue, § 1039, n. 10 
Joinder of actions for declaration of constructive 
trusts and accounting, § 41, p. 88, n. 95 
Jury trial, § 051, p. 310 

Money, special verdict, sufficiency, § 1022, n. 33 
Personal property, directed verdict, § 977, n. 62 
Special appearance into general appearance, § 246 
Special verdict, § 1018, n. 92 
Summary judgment, § 1180; § 1202, n. 70 
Conveyances. Deeds and conveyances, generally, post 
Cooperative company, real party in interest, § 56 
Coparty’s insurer, third-party defendant, § 120, p, 190,. 
n. 50 
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Copies, 

Additional copies, transcripts, costs, § 12SS, n. 7 

Complaint, § 263 

Depositions and discovery, post 

Documents produced at taking of deposition, § 583 

Letters, admissit)ility, § 457 

Local rules, effective rule for furnishing copy to 
supreme court, § 21, p. 62, n. 75 
Official records, admissibility, § 456 
Photostatic reproductions, 

Admissibility in evidence, § 457 
Affidavits, summary judgment, § 1197, n. 4 
Costs, § 1282, p. 734 

Documents, books and records, right to take, 
§ 696 

Reception of evidence, § 935, p. 280, n. 69 
Copying. Production of documents and things for in¬ 
spection, copying or photographing, generally, post 
Copyrights and literary property, 

Attorney’s fees, allowance as cost, § 1283, p. 736, 
n. 72 

Complaint, federal question averments, § 272 
Dismissal of actions or suits involving, defect in 
pleading, § 839 
Infringement actions, 

See, also, C.J.S. Copyright and Literary 
Property 

Attachment, § 2^, p. 335, n. 89 
Change of venue, convenience of parties and 
witnesses, § 502 
Costs, § 1273, n. 23 

Counterclaim, joinder of third party defend¬ 
ant, § 318, p. 476, n. 66 
Docketing, § 933, p. 275, n. 1 
Joinder of parties, enjoining, § 112 
Motion for more definite statement, § 387 
Newly discovered evidence, new trial, § 1080, 
n. 96 

Permissive counterclaims, § 315 
Permissive joinder of publisher and printer, 
§ 116, p. 174, n. 96 

State rules of practice not applicable, f 29 
Jury trial, § 951, p. 310, n. 36 
Misappropriation, summary judgment, § 1180 
Monopoly, findings of fact and conclusions of law, 
amendment, § 1055, n. 53 
Partial summary judgment, § 1214, p, 641, n. 79 
Permissive counterclaim, § 315 
Summary judgment, § 1158, n, 99; § 1167 
Coram nobis, judgments, vacating, § 1233, n. 90; 

§ 1239; § 1248, m 21 
Corporations, 

Affidavits, summary judgment, § 1195, n. 76; 
§ 1198 

Agency for other corporation, doing business with¬ 
in state, service of process, § 213, p. 309, n. 40 
Agents, 

Managing agent, post 
Officers and agents, post 
Appellate costs, § 1292, p. 763, n. 5 
Assistant manager, deposition pending action, 
§ 562 

Attorneys’ fees, summary judgment, § 1182, n. 89 
Bankruptcy, summary judgment, § 1198, n. 7 
Breach of contract, 

Judgment, pleadings, § 1109, p. 493, n. 69 
Summary judgment, § 1166 


Corporations—Continued 

Brokerage fees, sumary judgment, § 3164, n. 49 
Capacity of parties, § 48 

Cessation of directorship, substitution of parties, 
§ 158 

Citizenship averments, § 270 
Class action, summary judgment, § 1148, n. 87 
Complaint, citizenship averment, § 270 
Compromise and settlement, negligence, summary 
judgment, § 1181, n. 68 

Conflict of interest, summary judgment, § 1135, 
n. 14 

Contracts, multiple claims, judgment, § 1310, 
p. 499, n. 20 
Cost, 

Oral examination in aid of judgment, § 1295, 
n. 63 

State practice, conformity, § 1275, n. 88 
Counsel’s negligence, default jiidginent, setting 
aside, § 1130, p. 519, n. 25 
Counterclaims, permissive counterclaims, § 315 
Damage actions, 

Conduct of counsel, § 923, n. 53 
Summary judgment, § 1204, n. 2 
Default judgment, setting aside, § 1130, p. 520, 
n. 44 

Depositions and discovery, § 561 

Failure of olBcer or managing agent to ap¬ 
pear, striking of pleading, § 643 
Foreign states, cost, § 1285, n. 57 
Managing agent, post 

Names of officers, agents or employees, § 625 
Officers and agents, place, §§ 611, 613 
Pending action, §§ 561, 562 
Persons subject to discovery, § 531 
Securing attendance of witness, § 582 
Separate time and interval, § 610 
Derivative actions. Stock and stockholders, post 
Directors, generally, post 
Dismissal and nonsuit, hearings, § 1251 
Dissolution, 

Director’s capacity to sue, § 48, p. 97, n. 93 
Substitution of parties, § 158 
Summary judgment, § 1178 
Dividends, single stockholder’s action to compel 
declaration, § 99 

Doing business in state, waiver of defense of im¬ 
proper venue, § 485 

Executive representative, deposition pending ac¬ 
tion, § 562 

Foreign corporations, generally, post 
Fraud, 

Permissive joinder of parties, § 116 
Summary judgment, § 1178, n. 14, 17 
General counsel, deposition pending action, § 562 
Impleading foreign corporation as third-party de¬ 
fendant, § 117 

Injunction, judgment, construction and operation, 
§ 1119, n. 24 

Insolvency, findings of fact and conclusions of 
law, sufficiency, § 1051, n. 14 
Insurance, books and papers, summary judgment, 
§ 1200, n. 49 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Intervention, § 149 
Joinder of parties, § 99 
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Corp( >rn t i* —r< )nt inuod 

rU'atHn^x, inisdoscriprion, § 1100, p. 405 
St4ting asitln, laduss, § 1240, p, (ISO, ii. 48 
Vtn’dift', (‘onfnrmity, § 1112, ii. 45 
Juili(‘ial nt>(i(v, s{H‘(aal state acts chartering, § 415 
(lucstieus of law ainl fact. S 0t»G, n. 43 
Jury proJu(Iic(‘, ohjtHdioiis, ^ <)57, ii. 43 
Labor and einploynuuit, 

Lt'pnsitiou ixuiding adion, 501, 502 
Status, lindings of fact and conclusions of 
law, const rtu't ion, ^ 1050, n. 02 
Sunuuary judgment, 1100, 1178; § 1203, 
n. SO 

L(‘asf‘s, injundion, summary Judgment, § 1101, 
n. 0 

JManaging ag(uit, 

Deposition ptUKling action, § 501 

(’ompensation and expenstss, § 507 
Order for taking. § 575 
K\'aminati(tn, § 524 

Impeadiing or ot>nt radicting as witness, § 525 
Service of process, ^ 202 

^Master of vessd as managing agent, deposition 
IHUuling action, § 5f)2 

Motions for more tiefmite stat<unent, § 387 
Multiple imrties, Jmlgimmts, 4? 1111, ii. 30 
Names, writttui interrogatories, scope, 4? t)85 
Negligence, summary jmlgment, § 1180, n. 02; 
4f lisi 

NonJoindiT of nonresident oOicers and directors, 
§ 172. p. 25S, n. 40 

Nbunaanaging agent, d(‘{X)sitiou ptmding «actioii, 
i? 502 

Nonresulen<*e, costs, sc<iurity, § 1280, n. 70 
OtIidU’s and ageiit.s, 

Atlidavits, summary judgment, § 1198 
Bn'Udi of duty, summary judgment, § 1180, 
n. 44 

Contradiction and imiHUiching as witnes.s, 
^ 525 

Depositions piuiding action, ^4? 501, 010, 013 
Detlnitlon of oOicer, S 502 
Vluc(‘ for pndriai examination, § Oil 
Kxamination, S o24 
F<h‘S, taxation as cost, § 1280, p. 754 
Int(‘rvention, § 149 
Summary judgmtmt, § 1143 
Partii's, judgnumt, § 1108, n. 54 
Permissive countt‘rdaims, § 315 
Permissive joimh^r of party, § 110 
l*er.sonul injuries, evldtujct^ judgment notwith¬ 
standing v(mdlct, § 1221, n. 70 
PleafUngs, olih^er executing on information and be¬ 
lief, § 252 
President, 

Apptmrance on behalf of corporation, § 243, 
p. 344, n, 31 

Deposition pending action, § 502 
Presumption of fjossession and control of book, 
sul)p<'>enas duces tecum, § 518 
Produdion of d(>cuments and things for inspec¬ 
tion, copying or photographing, post 
Beal party in interest, 

Action testing legality of recapitalization, § 01 
Trustee appointed at reorganization proceed¬ 
ing, I 02 
S5B C. J.a—61 


Corporations—Continued 

Becon struct ion Finance Corporation, generally, 
post 

Bocords, admissibility in evidence, § 457 
Beferences, 

Cost, § 1287, n. 82 
Determine insolvency, § 802 
Befusal to act, shareholders derivative class ac¬ 
tion, § 87 

Befnsal to sue, stockholders derivative class ac¬ 
tion, § 85 

Boorgaiiization, generally, post 
Besidence, sufficiency of averment in coni])laint, 
§ 270 

Self-incrimination, written interrogatories, § 059 
Service of process, § 202 
Shipping, summary judgment, § 1177, n. 4 
Short swing profits, generally, post 
Special state acts chartering, judicial notice, § 445 
Stock and stockholders, generally, post 
Subsidiary corix)rat ions, generally, post 
Substitution of parties, dissolution or reorganiza¬ 
tion proceedings, § 158 

Sufficiency of refusal to act, stockholders deriva¬ 
tive class action, § 87 

Termination of employment, deposition by person 
no longer employed, § 5(52 

Trustee’s day-to-day record of events affecting 
trust, admissibility, § 457 
TTiulispiited facts, summary judgment, ^ 1113 
Venue, appointment of agent, waiver of improper 
venue, § 485 
Verdict, 

Construction, § lOOO 
Issued determine, § 1007 

Witness fees, allowance as cost, § 3289, p. 754, 
11 . 21 

5Vritten interrogatories to parties, post 
Wrong to both individual and corporation, stock- 
liolders derivative class action, § 84 
Correction, 

liooks and papers, summary judgment, § 1186, 
n. 42 

Kxcessive damages, new trial, § 1077, n. 52 
Judgments, hearings, f 1251 

Beferonce, error in exorcise of ikiwoi* to refer, 

§ 895 

Verdict, § 1005 

Negligence, question of law and fact, § 007 
Corrolioration, 

Evidence, hearing, judgment, setting aside, § 1251, 
n. 32 

Newly discovered evidence, new trial, § 1081 
Witness, § 525 

Corruption, excessive damages, new trial, § 1076 
Co.sts, §§ 1273-1795, pp. 711-770 

Appeal and review, f 1287; §§ 1292-1294, pp. 
760-769 

Damages or penalties, § 1204 
Forma pauperis, see C.J.S. Federal Courts 
Security, § 1281 

Taxation, § 1291; § 1292, p. 764 
Unnecessary cost, § 1293 
Apportionment, § 1274, p. 710; §§ 1278, 1291 
Appellate courts, § 1292, p. TOO, n. 00 
Depositions, § 1284 ' 

Transcripts, § 1288, n. 6 
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Costs—Continued 

Attorneys fees, § 1283 
Award, § 1291 
Bias or prejudice, 

Depositions, § 1284 

Enforcement of payment, § 1295, n. 50 
Securities, § 1279, p. 1274, n. 45 
Bonds, ante 

Consolidation of actions, § 916, p. 244 
Consideration, § 916, p. 241, n. 69 
Consolidation of motion, § 372, p. 558, n. 10 
Continuance, payment as condition to grant, § 884 
Counterclaim, Set off and Counterclaim, post 
Default judgment, entry by clerk, § 1125 
Defined, § 1273 

Depositions and discovery, § 1278, n. 32; §§ 1284, 
1286 

Attorney’s fees, § 1285 
Copies, § 1286 

Security, § 1279, p. 727, n. 62 
Deposits, §§ 1279-1281, pp. 723-731 
Discretion of court, post 
Enforcement of payment, § 1295 
Equity, § 1282, p. 733, n. 21 

Conformity to safe practice, § 1275 
Discretion of court, § 1274, p. 717 
Persons liable, § 1278, n. 23 
Security, § 1279, p. 724, n. 42 
Examination, § 1284 
Pees, distinguished, § 1273 
Eorma pauperis proceedings, § 1281 
Fraud, § 1282, p. 733, n. 22 
Persons liable, § 1278 
Securities, § 1279, p. 725, n. 46 
Injunction, § 1278, n. 23 

Discretion of court, § 1274, p. 715, n. 55 
Security, § 1279, p. 724, n, 45 
Master fees, § 1287 
Mileage, witnesses, § 1290 
Nonresidents, security, § 1280 
Offer of judgment, § 1276 
Payment, § 1295 
Tender, § 1276 
Persons entitled, § 1277 
Persons liable, § 1278 

Pre-trial conference, authorization by court, § 911 
Production of documents and things, objections 
based on, § 715 

Quieting title, § 1282, p. 733, n. 22 

Exceptional circumstances, § 1282, p. 734, 
n. 37 

Expert witnesses, § 1289, p. 754, n. 27 
Maps and charts, § 1282, p. 734, n. 40 
References, § 1287 

Condition precedent, posting security for, 
§ 895 

Taxation, § 1291, n, 64, 67 
Transcript, § 900 

Security, §§ 1279-1281, pp. 723-731 
Set off and counterclaim, post 
State practice, conformity, § 1275 
Stay of execution, security, § 1263 
Stenographers, § 1288 
Expenses, § 1286 
Taxation, §§ 1278, 1291 

Local rules of district court, § 21 
Pending of cases, application of rules, § 


Costs—Continued 

Tender of payment, § 1276 

Trial in particular forum, change of venue, con¬ 
venience of parties and witnesses, § 508 
Unnecessary costs, avoiding, purpose of third-par¬ 
ty procedure, § 118 
Waiver, § 1274, p. 717 
Witnesses, § 1289, p. 752 
Cotton, 

Damages, special verdict, § 1018, n. 92 
Sufficiency, § 1022, n. 32 
Taxation, summary judgment, § 1157, n. 88 
Counter-affidavits. Summary judgments, post 
Counterclaim. Set-off and counterclaim, generally, 
post 

Counterfindings, findings of fact and conclusions of 
law, unsuccessful party, § 1017 
Counter-instructions to jury, § 991, n. 10 
Counties, 

Actions against, conformity to state practice, 
§ 29, p. 72, n. 76 
Executions, § 1255 
Judgments, 

Enforcement, § 1267 
Liens, territorial expenses, § 1253 
Officers, substitution of parties, death or sepa¬ 
ration from office, § 160 

Outside federal judicial district, joinder with 
counties within, § 114, p. 173, u. 86 
Sheriff, appointment to serve process, § 195 
County seat, location, judicial notice, § 442, p. 650, n. 
89 

Coupling, railroads, personal injuries, judgment not¬ 
withstanding verdict, § 1219, n. 55 
Course of relief, joinder with request for declaration, 
§ 40, p. SO, n. 78 

Court of claims, see C.J.S. Federal Courts 
Court reporters and stenographers, 

Appellate costs, § 1292, p. 761, n. 94; § 1293 
Costs, §§ 1286, 1288 
Depositions and discovery, post 
Fees, 

Allowance as cost, § 1288 
Appellate costs, § 1292, p. 761, n. 93 
Forma pauperis, § 1281 
Pre-trial conference, § 905 

Convenience fixing hours of taking, § CIO, 
p. 870, n. 72 

Courthouse, 

Execution sales, place, § 1264, n. 50 
Place for pretrial examination, § (ill 
Courts. Term of court, generally, post 
Court’s own motion, 

Amendment of pleadings to conform to proof, 
§ 334 

Change of venue, wrong division or district, § 515 
Intervention, § 142 
Judgment, setting aside, § 1248 
Judgment on the pleadings, § 408 
Jurisdiction, raising question as to, § 464 
Misjoinder of parties, dropping from case, § 177 
Striking out, § 413 

Impertinent allegation, § 419 
Covenants, breach, interrogatories, answers, construc¬ 
tion, § 1015, n. 62 
20 I Credibility of witnesses. Witnesses, post 
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Creditors, 

Attaelniis^ creditors, judgment, satisfaction, 
§ 1V21 

service of process, judgment, § 1107, 

n. 4i 

Choice of l{‘gid or oquitaldc remedy, § 37, p. 77, 
n. 17 

Class action, § 70 

Attorm‘y\s fees, allowance as cost, § 12S3, p. 
73S. n. 85 

Judgments, 11 OS, n. 58 
Kxe(‘utious, g(nierally, post 
Fraud, cous(‘nt judgment, § 1117, n. 04 
Interest, Judgment, relief granted, § 1114, n. 79 
lnt(‘rvention, § 150 
Joimfer as indisp(‘nsable party, § 112 
Jndgnumt ('reditt)rs, generally, post 
Judgnumt delators, gimerally, post 
Judgments, setting aside, notie(\ § 1250 
lh'(d'erem'(‘s, summary judgment, 1100 
Summary Jutigment, § llOtt, n. 02 
CrtMiitors suits, 

(’(uiiplaint, re({uisif(‘s and sutlicieney, § 2S0 
Conformity to staf(‘ i)raetiee, 20, i>. 72, ii. 77 
Corporation, unsi'cunai ert'ditor, real party in 
int(‘re.st, ,5;J, p, 101, n. 54 
S(U'\iee of process, nonresid(mts and ahsonlees, 
^ 210 

Crinu's and offtnisi's, 

('onsolidutitui of actions, § OltJ, p. 242, n. 78 
Contempt, generally, ante, 

CV)nvi(‘ft‘d ptu-junu*, comptdimey as witness, § 521, 
77(», n. 3<> 

C’tmviction, Iaiiguag(s instructions to jury, § 085, 
n. 01 

Criminal pn»cce(lings, see C.J.vS. Federal Courts 

executions, 1258 

Forgery, 

Xotes, summary judgnnmt, § 11G2; § 1175, n. 
81 

Sui)st‘(iu(mt decisions, new trial, § lOGl, n. 17 
Instnu’tions to jtiry, ^ 083, n. 20 
Judgment, entry, ^ 1230, m 08 
Jtirli's, nH'ouvening for furtlnu* deliberation, § 030, 
m 48 

Fending actions, seimrate trials, § 917, p. 250, n. 
52 

FlCiUling, 

Distinguished from civil ideading, § 248, p. 
350, n. 5 

Summary judgment, § 1154, n. 48 
Sedf incrimination, generally, post 
S(‘parato trials, § 917, p. 250, n. 50 
Submission of case to jury, standards of evi- 
(hmee, § 000, n. 84 
Summary Judgment, § 1139 
Transcript of record, admissibility, § 45G 
Verdict, § ItKK^ 

Criminal charge, defendant immune from civil proc¬ 
ess, R 103, p. 279, n. 80 
Criminal conversation, 

Default judgment, setting aside, § 1130, p. 518, n. 
22 

Pleading, instructions to jury, § 9SG, n. 71 
Verdict, new trial, § 1072, n. 40 
Cripples, new trial, § 1065, n. 78 


Criticism, 

Findings of fact and conclusions of law, unsuc¬ 
cessful party, § 1047 
Judge’s remarks and conduct, § 922 
Crops. Agricultural products, generally, ante 
Cross action, 

Costs, § 1278, n. 26, 27 

Securities, § 1270, p. 725, n. 47 
Declaratory judgment, waiver of right to object 
to, § 3G4 

Judgment, construction and operation, § 1110, n. 
20 

Summary judgment, § 11G5, n. 58 
Cross-bill, jurisdictional amount, effect of tendering, 
§ 475 

Cross claims, § 319 

Availability in federal court, § 309 
Bringing in additional parties, § 31S 
Conforming to proof, amendment of answer, 

§ 342 

Default judgment, 

Entry, § 1123, n. 39 
Notice of application, § 1127, n. 85 
Setting aside, § 1130, p. 519, n. 25 
Dismissal and nonsuit, post 
Judgments, stay of execution, § 12G3 
Jury trial, waiver, § 949 
Objective of rule, § 310 

Ibirtial summary judgment, § 1214, p. G40, n. 06 
Separate judgments, § 1110, p. 49G 
Separate trials, § 917, p. 251 
Service of process, judgment, § 1107, n. 52 
Striking out, § 428 
Sufficiency of amendment, § 342 
Summary judgment, vacation, § 1217 
Verdict, directed as new trial, § 1072, n. 25 
Cross complaint, 

Default judgment, evidence, § 1128, n. 91 
Judgment, pleading, § 1109, p. 494, n. 79 
Jury trial, § 945, n. 32 
Waiver, § 940, n. IG 
Cross examination. Witnesses, post 
Cross motions. Motions, generally, post 
Crossings, negligence, questions of law and fact, 

§ 967, n. G2 

Crying, parties, new trial, § 10G5 
Cbunbersome records, subpoena duces tecum, § 518 
Cumulative evidence. Evidence, p6st 
Cumulative instructions to jury, request, § 991 
Cure, 

Defects in parties, generally, post 
Defects in pleadings, post 
Defects in process or service, §§ 224, 232 
Currency, judgments, terms, § 1115 
Custody, 

Books, documents or tangible things, deposition 
and discovery, R 624 

Person against whom order sought, condition to 
grant of relief, § 705 

Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Customs and usages, 

Change of venue, convenience of parties and 
witnesses, § 511, p. 7G4, n. 94 
Cost, § 1273; § 1282, p. 732 
Depositions, costs, § 1285 
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Customs and usages—Continued 

Employee’s action for damages, violation of 
agreement, rates of pay, etc., dismissal, 
§ 830 

Evidence admissible under pleadings, § 360 
Judicial notice, § 442 

Customs duties, summary judgment, § 1182, n. 03 
Dairies and dairy products, 

Injunction, summary judgment, § 1157, n. 88 
Milk receiving station, exemption, summary 
judgment, § 1130, n. 85; § 1157, n. 88 
Damages, 

Accounting, summary judgment, § 1156 
Admissibility of evidence, new trial, § 1066, n. 8 
Agriculture, special verdict, § 1018, n. 92 
Amendment of pleadings to conform to proof, 
§ 333 

Anti-trust actions, 

Jury trial, § 952 

Sufficiency and requisite complaint, § 282, 
p. 420, n. 88 
Appellate costs, § 1204 

Breach of covenant, interrogatories, answers, 
construction, § 1015, n. 62 
Calculations in open court, § 930, n. 49 
New trial, § 1070, n. 63 
Complaint allegation, § 279 

Sufficiency, § 287, p. 423, n. 19 
Compromise verdict, new trial, § 1071 
Computation, jury room, § 929, n. 36 
Contracts, 

Breach, conduct of counsel, § 923, n. 53 
Docketing of cases, § 933, p. 276, n. 4 
Inconsistent verdicts, further instructions, 
§ 930, n. 52 
New trial, § 1075, n. 8 
Summary judgment, § 1166 
Corporations, summary judgment, § 1178, n. 17; 
§ 1204, n. 2 

Decedent’s estates, summary judgment, § 1168 
Default judgment, post 
Defenses, summary judgment, § 1147, n. 76 
Different element, election between causes of ac¬ 
tion, § 399, p. 597, n. 48 

Diminution, requested instructions, § 991, n. 7 
Discretion of court, § 1074 
Appellate costs, § 1294 
Default judgment, § 1128 

Emotional appeals, misconduct of counsel, cure, 
§ 926, n. 23 

Employees, consent judgment, § 1117, n. 95 
Equitable and legal issues, separate trials, § 918, 
p. 254, n. 83 
Evidence, 

Emphasis, new trial, § 1098, n. 18 
Instructions to jury, § 988, n. 87 
New trial, questions considered, § 1094 
Summary judgment, § 1189, n. 88 
Excessive damages, § 1076 

Construction of evidence, § 1097, n. 96 

Court’s own initiative, new trial, § 1083 

Inferences, § 1096 

Partial new trial, § 1059 

Questions considered, § 1094, n. 56 

Bemittitur, new trial, § 1101 

Torts, new trial, § 1077 


Damages—Continued 

Exemplary damages, generally, post 
Explosion, instructions to jury, § 985, n. 68 
Extent, questions of law and fact, § 966 
Fair Labor Standards Act, summary judgment, 
§ 1170, n. 28 

False Claims Act, summary judgment, § 1180 
False statements by jurors, new trial, § 1063 
Findings of fact and conclusions of law, post 
Improper calculations, judgment notwithstanding 
verdict, § 1221 
Inadequate damages, 

New trial, §§ 1075, 1100, 1102 

Court’s own initiative, § 1083 
Partial new trial, § 1059 
Incidental damages, jury trial, § 045, n. 33 
Infringement of patents, change of venue, con¬ 
venience of parties and witnesses, § 502 
Injunction, jury trial, § 954 
Instructions to jury, § 985, n. 55; § 987, n. 78 
Insurance, summary judgment, § 1171 
Interlocutory summary judgment, § 1214, p. 643 
Interrogatories, § 1014 
Joinder of actions, 

Complaint for declaratory relief, § 40, p. 84, 
n. 63 

Injunction and restitution actions, § 41 
Jury trial, § 945, n. 42 
Verdict, issues determine, § 1007 
Judgment notwithstanding verdict, § 1222, n. 77 
Judgments and decrees, § 1108, n. 54 
Entry, § 1230, n. 64 
Pleadings, conformity, § 1109, p. 494 
Verdict, § 1112, n. 48 
Juries, post 

Labor and employment. 

Calculations in open court, § 930, n. 49 
Consent judgment, § 1117, n. 95 
Findings of fact and conclusions of law, suf¬ 
ficiency, § 1051, n. 13 
Summary judgment, § 1218, n. 21 
Verdict, issues determine, § 1007 
Measure, 

Evidence, directed verdict, § 977, n. 56 
Instructions to jury, new trial, § 1076 
Misleading instructions to jury, § 987, n. 78 
Mistake, new trial, § 1078, n. 58 
Mistrial, § 969, n. 75 

Mitigation of damages, generally, post 
Monopolies, summary judgment, § 1158, n. 98 
Motion for more definite statement, § 387, p. 585, 
n. 32; § 388 
Motor vehicles, post 

Multiple damages, jury trial, § 951, p. 312 
Multiple parties, judgment, § 1111 
New trial, post 

Newly discovered evidence, new trial, § 1079, n. 73 
Nominal damages, generally, post 
Obscenity, pleading, summary judgment, § 1154, 
n. 48 

Opening statement, § 924, n. 77 
Order of proof, § 938, n. 96 
Partial new trial, § 1059 
Order, § 1103 

Partial summary judgment, § 1214 
Personal injuries, post 
Pleading special damages, § 256 
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Damages—Cont inued 

Price Control Act, questions of law and fact, § 966, 
n. 51 

Punitive. Exemplary damages, generally, ante 
Questions of law and fact, separate trials, § 918, 
p. 253, n. 75 

Quotient verdict, new trial, § 1071 
Peal estate, summary judgment, § 1172 
Rent control, summary judgment, § 1173, n. 74 
Sales, summary judgment, § 1176 
Seamen, separate trials, § 917, p. 251, n. 55 
Separate items, judgments, § 1110, p. 498, n. 7 
Separate trials, discretion of court, § 917, p. 246, 
n. IS 

Separate verdicts, § 1000 
Set-off and counterclaim, 

Injunction, jury trial, § 054, n. 4 

Jury trial, § 945, n. 43; § 951, p. 311, n. 50 

New trial, § 1075, n. S 

Specifying element of alleged damage, § 317 
Summary judgment, § 1153, n. 39 
Ships and shipping, summary judgment, § 1177 
Special damages, generally, post 
Siiecial verdict, § 1018 

Additional findings, § 1026 
Joinder of questions, § 1022 
Stay of execution, security, § 1263 
Striking amended and supplemental complaint, 
§ 434 

Substantial evidence, directed verdict, § 979 
Sufficiency of evidence, summary judgment, § 1207 
Summary judgment, post 

Sums certain, default judgment, entry by clerk, 
§ 1125, n. 55 

Teachers, summary judgment, § 1218, n. 21 
Treble damages, generally, post 
Trial by court, § 1028, n. 85 
Unliquidated damages. 

Compromise verdict, § 929, n. 44 
Compromise verdict, new trial, § 1071 
Excessiveness, new trial, § 1077 

Verdict, 

Apportionment, § 1003 
Change of amount, § 1005 
Consistency, § 1002 
Construction, § 1006, n. 73 
Excessive damages, § 1076 

New trial, questions considered, § 1094 
Setting aside, § 1005 
Impeachment, § 1008 
Responsiveness, § 1001, n. 26; § 1007 
Waiver, injunction, jury trial, § 954, n. 4 
Weight and sufiEiciency of evidence, directed ver¬ 
dict, § 977, n. 53 
Wrongful death action, 

Prejudice, § 1096, n. 83 
Trial by court, § 1033 

Dams and reservoirs, frauds, affidavits, summary 
judgment, § 1198, n. 17 

Dangerous condition of premises, admissibility of evi¬ 
dence showing, § 452, p. 666, n. 90 

Date, deposition examination, determining priority of 
examination, § 609 

Day in court, amending complaint, liberality in grant¬ 
ing, § 331, p. 503, n. 13 

Day of pretrial depositions, court specifying, § 610 


Dead Man’s Statute, pre-trial conference, admissibility 
of evidence, § 910, p. 232, n. 89 
Dealers, 

Breach of contract, counterclaim, summary judg¬ 
ment, § 1153, n. 39 

Contracts, summary judgment, § 1166 
Injunction, entry of judgment, § 1229, n. 51 
Motor vehicles, breach of contract, damages, new 
trial, § 1075, n. 8 

Sales, summary judgment, § 1176 
Death, 

Aircraft, ante 

Alternative motions for new trial or judgment, 
§ 1093 

Amendment conforming to proof, action against 
employer for employees death, § 332, p. 508, 
n. 50 

Amendment of answer, denial due to death of 
plaintiffs, § 330, p. 501, n. 89 
Appeal and review, delay, damages, § 1294, n. 37 
Attorney’s wife, absence, § 1099, n. 25 
Automobile collision, special verdict, § 1017, n. 76 
Capacity to sue, § 46 

Judgment notwithstanding verdict, § 1221, 
n. 73 

New trial, § 1061, n. 30 

Carpenters, judgment notwithstanding verdict, 
§ 1222, n. 77 

Cause, special verdict, § 1018, n. 95 
Counterclaim, personal injuries in wrongful 
death action, § 313, p. 466, n. 81 
Damages, 

Separate verdicts, § 1000 
Verdict, apportionment, § 1003, n. 45 
Default judgment, § 1126, n. 61 

Setting aside, excuse, § 1130, p. 518 
Designated agent for service of process, foreign 
corporation, § 218, p. 317, n. 2 
Drunkenness defense, motion for more definite 
statement, § 390, p. 589, n. 67 
Employee, 

Joinder of employer in action against negli¬ 
gent third party, § 102 

Judgment notwithstandng verdict, § 1219, 
n. 46 

Summary judgment, § 1169 
Evidence, 

Judgment notwithstanding verdict, § 1222, 
n. 86 

Summary judgment, § 1189, n. 87 
Excessive damages, new trial, § 1077, n. 52 
False statements by jurors, new trial, § 1063 
Federal Employers’ Liability Act, partial new 
trial, § 1058, n. 91 

Foreign administrator’s federal court action for 
wrongful death outside state, § 46, p. 93, n. 47 
Grade crossings, judgment notwithstanding ver¬ 
dict, § 1224, n. 14 

Hospital records, examination, new trial, § 1066, 
n. 4 

Infants, carriers, summary judgment, § 1165, n. 59 
Instructions to jury, objections, § 992, n. 59 
Insurance, jury trial, § 945, n. 42 
Interrogatories, waiver, § 1009, n. 12 
Joinder of action to establish with demand for 
lien, § 40, p. 86, n. 79 
Judges, post 
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Death—Continued 

Judgments and decrees entry of judgment, § 1227 
Juries, 

False statements, new trial, § 1063 
Misconduct, new trial, § 1070, n. 88 
longshoremen, interrogatories, answers, construc¬ 
tion, § 1015, n. 62 
Masters, post 

Motion for more definite statement, § 390 
Motor vehicles, 

Capacity to sue, new trial, § 1061, n. 30 
Counterclaim for personal injuries, § 313, 
p. 466, n. 81 

Cross examination of adverse witnesses, new 
trial, § 1066, n. 95 

Evidence, summary judgment, § 1189, n. 87 
Reference to insurance, final argument, § 925, 
p. 265, n. 9 

Special verdict, § 1017, n. 76 
Verdict, apportionment, § 1003, n. 39 
Wrongful death, 

Degree of fault, conduct of counsel, § 923, 
n. 67 

Opening statements, § 924, n. 76 
Negligence, summary judgment, § 1181 
New tidal, § 1057, n. 85 

Questions considered, § 1094, n. 53 
Party pendente lite, substitution of parties due to 
transfer of interest, § 161 
Pedestrians, summary judgment, § 1150, n. 8 
Plaintiff, complaint filed prior to commencement 
of action, § 3, p. 40, n. 44 
Poisoning, interrogatories, propriety, § 1010, n. 19 
Preparation of action, new trial, § 975, n. 32 
Presumptions, judgment notwithstanding verdict, 
§ 1224, n. 19 

Proper parties, summary judgment, § 1148, n. 87 
Proximate cause, interrogatories, sufficiency, 
§ 1012, n. 36 

Public officer, substitution of parties, time for 
substitution, § 163 

Release, fraud, jury trial, § 951, p. 312, n. 65 
Seamen, post 

Special verdict, § 1018; f 1019, n. 12 
Substitution of parties. Parties, post 
Time, commencement of action, § 3, p. 39, n. 38 
Transactions with deceased persons, competency 
of witness, § 521, p. 776, n. 36 
Verdict, § 995, n. 85 
New trial, § 1072 
Witnesses, 

Admissibility of evidence, § 935, p. 277, n. 20 
Cross examination, new trial, § 1066, n. 95 
Reception of evidence, § 935, p. 277, n. 20 
Wrongful death, 

Acceptance of allegations of complaint as true 
on motion to dismiss, § 855 
Aircraft, ante 

Application of rules, § 9, p. 49, n. 41 
Attorney’s fees, allowance as cost, § 1283, 
p. 738, n. 81 

Comparative negligence, conflicting instruc¬ 
tions to jury, § 987, n. 79 
Consolidation of actions, § 916, p. 243, n. 81 
Damages, 

Prejudice, § 1096, n. 83 
Trial by court, § 1033 


Death—Continued 

Wrongful death—Continued 

Emotional appeals, misconduct of counsel, 
cure, § 926, n. 23 

Foreign administrator or executor, capacity 
to sue under, § 47 

Forma pauperis, costs, security, § 1281, n. 91 
Jury, written notes, § 928, n. 29 
Limitation of actions, application of rules, 
§ 18, p. 57, n. 36 

Negligence, special verdict, § 1018, n. 98 
New trial, § 1085, n. 78 
Offer of proof, § 937, n. 92 
Opening statements, § 924'; n, 76 
Parties, effect of state court rules, § 42, p. SO, 
n. 7 

Railroads, final argument, § 925, p. 264, n. 1 
Real party in interest, statutory party, § 60 
Reception of evidence, § 935, p. 280, n. 59 
Statement as to degree of fault, conduct of 
counsel, § 923, n. 67 

Summary judgment, § 1159, n. 4; § 1168, n. 4; 
§ 1180 

Verdict, consistency, § 1002, n. 34 
Debts. Indebtedness, generally, post 
Decedent’s estates, 

Executions, § 1259 
Joinder of parties, § 100 

State statutes for exhibition of demands, effect of 
federal rules, § 18, p. 57, n. 31 
Summary judgment, § 1168 
Deceit. Fraud, generally, ante 
Decisions, 

Judgments, distinguished, § 1105 
Judicial notice, § 447 
Jurisdiction, trial of issue, § 473 
Declaration of nationality action, limitation on substi¬ 
tution of parties, § 163 
Declarations, 

Admissibility in evidence, § 452 
Evidence, new trial, § 1073, p. 448 
Declaratory Judgment Act, application of rules, § 9 
Declaratory judgments, §§ 1114, 1118 

Anti-trust actions, jury trial, § 952, n. 92 
Automobile liability insurance summary judgment, 
§ 1171, n. 49 

Calendars, advancement of cases, § 934 
Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Complaint, prisoner seeking, sufficiency, § 281 
Conflicting instructions to jury, § 987, n. 79 
Contracts, summary judgment, § 1166 
Copyrights, summary judgment, § 1167, n. 99 
Counterclaim, determination of issues, § 1110, 
p. 495, n. 92 

Default judgment, § 1126, n. 66 

Depositions, summary judgment, § 1199, n. 30 

Dismissal of action, § 839 

Employees, summary judgment, § 1169 

Exhibits, summary judgment, § 1200, n. 45 

Finality, § 1113, n. 57 

Findings of fact and conclusions of law, suffi¬ 
ciency, § 1045, n. 49 

Insurer’s liability, questions of law and fact, 
§ 968, n. 69 
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Declaratory judgments—Continued 
Joinder of action, 

Conspiracy and declaratory judgment with 
action to review patent office decision, 
§ 40, p. 84, n. 60 

Course of relief, § 40, p. 86, n. 78 
Damages, claim for, § 40, p. 84, n. 63 
Set aside fraudulent transfers, § 40, p. 86, 
n. 79 

Joinder of parties, § 101 
Jurisdiction, 

Injunctive relief, action commenced in state 
court in form of declaratory judgment, 
§ 37, p. 77, n. 18 

Separate trials, § 917, p. 250, n. 48 
Jury trial, § 946, n. 55; § 953 
Demand, time, § 947 

Law governing remedies and relief, § 39 

Misjoinder of parties, § 177 

More definite statement, motion for, § 387 

New trial on court’s own initiative, § 1082, n. 19 

Notice to defendant, § 186, p. 272, n. 12 

Pleadings, 

Conformity to, § 1109, p. 494, n. 78 
Exhibits, § 251, p. 354, n. 40 
Questions of law, summary judgment, § 1205, n. 20 
Separate trials, § 917, p. 246, n. 20 
Stay of execution, § 1263 
Summary judgment, §§ 1139, 1182, 1188 
Waiver of right to object to maintenance of cross 
action, § 364 

Decorum, trial procedure, § 915 
Decrees. Judgments and decrees, generally, post 
Dedication, summary judgment, § 1172, n. 57 
Deeds and conveyances, 

Actions in civil or in probate courts, consolida¬ 
tion, § 916, p. 240, n. 66 
Bankruptcy, consent judgment, § 1117, n, 94 
Banks, summary judgment, § 1161 
Cancellation action, amendment of pleadings after 
adjudication of issues, § 338, p. 517, n. 28 
Execution sales, setting aside, § 1266 
Fraudulent conveyances, generally, post 
Mines and minerals, summary judgment, § 1174 
Setting aside, advisory jury, verdict, § 1030, n. 16 
Summary judgment, § 1172 
Transport contract, breach, final argument, § 925, 
p. 263, n. 93 

Defamation. Libel and slander, generally, post 
Default, objection of improper venue waived by, 

§ 484, p. 726 

Default judgment, §§ 1122-1134, pp. 509-525 
Affidavits, § 1123 

Entry by clerk, § 1125 
Setting aside, § 1134; § 1248, n. 21 
Amount of recovery, § 1003 
Appellate costs, § 1292, p. 762, n. 98 
Applications, § 1123 
Notice, § 1127 
Setting aside, time, § 1133 
Attorney’s fees, allowance as cost, § 1283, p. 739, 
n. 97 

Construction and operation, § 1119, n. 19 
Counterclaim. Set off and counterclaim, post 
Cross claim, ante 
Damages, § 1126, n. 60 

Assessment without jury, § 949, n. 6 


Default judgment—Continued 
Damages—Continued 
Evidence, § 1128 
Jury trial, § 1128, n. 2 
Notice of application, § 1127, n. 87 
Setting aside, § 1130, p. 517, n. 15; § 1131, 
n. 65 

Denaturalization, post 

Entry, §§ 1122-1128, pp. 511-516 

Evidence, post 

Failure to answer written interrogatories, § 694 
Money, post 

Pleadings, conformity to, § 1109, p. 492 
Relief awarded, § 1129 
Set off and counterclaim, post 
Vacating or setting aside, §§ 1130, 1132-1134, 
1234 

Affidavits, § 1248, n. 21 
Application, time, § 1133 
Hearing and evidence, § 1134 
Meritorious defense, § 1131 
Persons entitled to relief, § 1134 
Time, § 1249, p. 690, n. 58 

Defects, 

Amendment to pleadings, § 346 
Notice and motion, waiver, § 370 
Parties, post 
Pleadings, post 
Process, post 

Defendants. Parties, generally, post 
Defenses, § 4 

Accounting, summary judgment, § 1156 
Adequate proof to support, § 359 
Affidavits, summary judgment, § 1198 
Affirmative defenses, generally, ante 
Amendment of motion to include, §§ 368, 372 
Amendment to answer, new defenses, § 341 
Answer, generally, ante 
Anticipating, complaint, § 277 
Assertion, third-party procedure, § 123 
Bills and notes, summary judgment, § 1162 
Claims for damages, striking out, § 435 
Contracts, summary judgment, § 1166, n. 65 
Counterclaim. Set off and counterclaim, post 
Default judgment, § 1130, p. 519, n. 31 
Vacating or setting aside, §§ 1131, 1134 
Depositions and discovery, eliciting detail by, 

§ 538 

Election between, § 398 
Inconsistency, § 399 
Equitable defenses, § 4 

Docketing of cases, § 933, p. 275, n. 99 
Striking out, § 413 
Estoppel, affirmative defense, § 308 
Failure to state cause of action in which relief 
can be granted, § 301 
General, striking out, § 427 
Improper venue, 

Asserting by motion, §§ 301, 371 
Waiver, § 484, p. 725 
Inconsistent defenses, § 303 
Indefinite, striking out, § 427 
Indispensable party. 

Failure to join, § 95 
Lack of, waiver, § 176 
Insufficient, striking out, § 413 
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Defenses—Continued 

Intervention, defense not available to original 
defendant, § 130 

Issue of illegality raised at time of trial, § 357 
Joinder, waiver of jurisdiction of person, § 478 
Judgments, relief, § 1233 
Jurisdiction, lack of, 

Motion asserting, §§ 301, 371 
Raised by answer, determination before trial, 
§ 470, p. 695, n. 87 

Jurisdiction conferred by, § 268, p. 385, n. 3- 
Jurisdictional, waiver, assertion of compulsory 
counterclaim, § 478 
Laches, § 307 

Limitation of actions, generally, post 
Meritoriousness, permissive counterclaim, § 314 
Mitigation, amendment of complaint, § 339 
Mortgages, summary judgment, § 1175 
Motion, asserting by, §§ 369, 371 
ISIotion for more definite statement, § 390 
Testing sufficiency, § 378, p. 567, n. 7 
Multiple defenses, 

Answer, § 303 
Summary judgment, § 1142 
Multiplicity of suit, raising by motion, § 301 
New defense, 

Amendment conforming to proof, § 333 
Amendment to answer, § 341 
New theory, amendment of pleading, § 336 
Omitted defense, § 372 
Partial defenses, § 301 
Reply to, § 321 
Striking out, § 435 
Pleading by motion, § 301 
Preliminary hearing, § 373 
Preliminary motions ruling on, reiterating, strik¬ 
ing out, § 423 

Preparation, new trial, § 1078 
Pre-trial conference, 

Order passing judgment on legal sufficiency, 
§ 910 

Waiver, § 914, p. 236, n. 27 
Previously presented and rejected, striking, § 435 
Redundant, striking out, § 420, p. 621, n. 62 
Reinstatement of stricken defense, § 437 
Reiterating defenses ruled on preliminary mo¬ 
tions, striking out, § 423 
Separate defenses, §§ 410-412 

Determined on former trial, striking, § 435 
Motion for more definite statement, § 386, 
p. 579, n. 88 

Striking out, superfluous, § 423 
Summary judgment, § 1154 
Set-offs and counterclaims, generally, post 
Sham defenses, summary judgment, § 1154 
Speaking motions, § 375 
Striking out, § 413 

Affirmative defenses, § 425 
Allegations in, f 435 
Counterclaims, § 435 

Partial summary judgment, § 1214, p. 642 
Ruled on preliminary motions, § 423 
Sufficiency of evidence, summary judgment, 
§ 1207 

Summary judgment, post 

Third-party defendant not to be deprived of, § 118, 
p. 183, n. 8 


Defenses—Continued 

Time for motion to strike, § 436 
Vague, striking out, § 427 

Voluntarily conducting as waiving objection to 
defects in process or service, § 226 
Waiver, generally, post 
Whole or partial defenses, § 301 
Withdrawal, 

Fraud, judgment, setting aside, § 1245, n. 63 
Striking out, § 413 
Deferred, 

Examination on deposition, ill health, § 609 
Pretrial deposition examination, § 610 
Rulings on admissibility of evidence, § 935, p. 279 
Deficiency, assessments, summary judgment, § 1179 
Deficiency judgments, § 1258 
Mortgages, § 1258 

Pleading, conformity to, § 1100, p. 492, n, 65 
Definiteness, written interrogatories, necessity, § 662 
Definitions, 

Action, § 1 

Amended pleading, § 322 
Begun, § 3 

Claim to property, § 210, p. 300, n. 69 
Class action, § 63 

Clerical errors, judgment setting aside, § 1242 
Commence, § 3 

Common relief, class action, § 73 

Conditionally necessary parties, § 95, p. 148, n. 96 

Consolidation of actions, § 916, p. 239, n. 54 

Continuance, § 879 

Costs, § 1273 

Counterclaim, § 310 

District wherein action might have been brought, 
§501 

Distringas, § 1256, n. 88 
Fees, § 1273 
Formal parties, § 43 
Garnishment, § 1271 
Hybrid class actions, § 68 
Immaterial, § 418 
Impertinent, § 419 

Inconsistent claims or remedies, § 399 
Indispensable parties, § 95 
Institution, § 3 

Interrogatories, § 645, p. 910, n. 3 
Intervention, § 128 

Intrinsic fraud, judgments, setting aside, § 1245 
Issue, § 357 
Judgments, § 1105 

Jurisdiction, judgments, § 1106, n. 38 
Jury action, § 38 
Law of the state, § 12 
Managing agent, § 524, p. 780, n. 85 
Deposition pending action, § 562 
Master, reference, § 896 
Material facts, summary judgment, § 1142 
Mistake, judgment, setting aside, § 1243, n. 3 
Necessary parties, § 95 
New cause of action, § 338 

Newly discovered evidence, judgments, setting 
aside, § 1244. 

Non jury action, § 38 
Nunc pro tunc order, § 370 
Party, § 42 

Permissive counterclaim, § 314 
Poll of jury, § 998 
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Definitions—Continued 

Prevailing party, costs, § 1274, p. 715, n. 55 
Privilege, § 688 

Production of documents and things, § 709 
Procedure, § 1 
Process, § 186 
Proper parties, § 44 
Real party in interest, § 53 
Redundant, § 420 
Relevant, § 537 
Responsive pleading, § 324 
Scandalous, § 421 
Settle order, judgments, § 1113 
Special appearance, § 245 
Special verdict, § 1017 
Spurious class actions, § 69 
Subpoenas, § 517 
Summary judgment, § 1135 
Summons, § 186, p. 272, n. 17 
Transaction, § 313 
True class action, § 67 
Usual place of abode, § 197 

Waiver of objection to improper venue, § 4S4, 
p. 722 

Willful failure, answer to written interrogatories, 
§ 694 

Work product of attorney, § 71, p. 998, n. 19 
Delay, 

Amendment, 

Answer, § 331 
Counterclaim, denial, § 342 
Pleadings, § 331 
Appeal, penalties, § 1294 

Avoiding, purpose of third-party procedure, § 118 
Change of venue. 

Consideration in granting, § 508 
Convenience of parties and witnesses, § 506 
Motion to transfer, consideration, § 508 
Class actions, waiver of objection to capacity 
to plaintiff, § 72 
Consolidation of actions, § 916 
Counterclaim, amendment in opposing, denial, 
§342 

Depositions and discovery, use for, § 534 
Depositions before action, danger of losing evi¬ 
dence by delay, § 515 

Depositions on interrogatories, suppression, § 591 
Entry of judgment, § 1229, n. 51 
Intervention, consideration of circumstances con¬ 
tributing to, § 140 

Judgments, setting aside, § 1249, p. 689 
Jurisdictional objection, consideration, § 472 
Motion to transfer, § 506 
Pre-trial conference, purpose to reduce, § 906 
Production of books and records, default judg¬ 
ment, § 1126, n. 80 
Separate trials, § 917 
Service of process, § 194 
Summary judgment, § 1136, n. 34; § 1208 
Scope of remedy, § 1137 
Supplemental complaint, denial, § 354 
Trial, 

Bringing in third-party defendant prohibited, 
§ 117 

Change of venue, convenience of parties and 
witnesses, § 510 

Delegation of legislative power, § 5 


Delinquent taxes and assessments, 

Collection, special verdict, § 1018 
Costs, § 1278 
Demand, 

Juries, §§ 946-948, pp. 297-307 

Excuse for late demand, § 948, p. 302 
Time, § 947 
Waiver, § 949 

Demeanor. Witnesses, post 
Demeanor evidence, summary judgment, § 1146 
Democracy, opposition, objectionable questions, jury, 
new trial, § 1062, n. 39 

Demonstrative evidence, submission of case to jury, 
§ 960 

Demurrage, carriers, summary judgment, § 1165, n. 
61 

Demurrers, 

Abolition, § 259 

Applying for leave to demurrer as constituting 
submission to jurisdiction, § 246, p. 346, n. 63 
Evidence. Demurrers to the evidence, generally, 
post 

Motions for judgment under pleadings equivalent 
to, § 401 

Speaking demurrer, summary judgment, § 1151, n. 

IS 

Scope of remedy, § 1137 
State practice, applicability, § 958, n. 66 
Statutory demurrer treated as motion for judg¬ 
ment on the pleadings, § 407 
Summary judgment, motion treated as, § 1186 
Demurrers to the evidence, 

Dismissal treated as, § 982, n. 22 
Treatment as motion for directed verdict, § 971, 
n. 86 

Trial by court, § 1033 
Denaturalization, 

Commencement of action, § 3, p. 40, n. 43 
Complaint, verification, requirement, § 263, p. 
369, n. 87 

Default judgment, § 1126, n. 58 

Notice of application, § 1127, n. 85 
Notice of application, § 1127, n. 88 
Setting aside, limitation of actions, § 1133, n. 

94 

Motion for more definite statement, § 387 
Summary judgment, § 1182 
Denial, § 304 

Admissions of facts, requests for, ante 
General denials, post 

Interlocutory relief, jurisdiction not afilrmative- 
ly shown on record, § 473 
Intervention, scope, extent and effect, § 130 
Material allegations of petitions, afiirmative de¬ 
fense, § 306 
Motions, § 374 

Not consolidated, § 372 

Permissive intervention. United States, § 152 
Petition to perpetuate testimony, § 5^15 
Rule to strike afiirmative defense, § 425 
Striking out, § 429 

Substitution of parties, § 161, p. 248, n, 20 
Effect, § 167 

Supplemental answer, § 357 
Supplemental pleadings, § 352 
Denial of motions, § 374 

Dismiss for lack of venue, § 482 
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Denial of motions—Continued 
Intervene, § 143 
More definite statement, § 395 
Motions not consolidated, § 372 
Quash service of process, grounds, § 231 
Strike, §§ 413, 415 

Amended complaint or answer, § 426 
Exemplary or treble damage allegations, 
§ 434 

Impertinent allegations, § 419 
Transfer, renewal of application, § 513 
Department of agriculture forms, admissibility in evi¬ 
dence, § 456 

Departure in pleading, waiver of objection, § 364 
Dependents, decedent’s estate, joinder of parties, 
§ 100 
Deponent, 

Compensation and expenses, § 567 
Orders for protection, deposition on written in¬ 
terrogatories, § 592 
Deportation. Aliens, ante 
Depositaries, formal or nominal party, § 43 
Depositions and discovery, §§ 526-774 
Abandonment of right to take, § 610 
Absence from usual business, protective order, 
§ 599 

Actions in which depositions may be taken, 
§§ 529, 555 

Address of person to be examined, § 578 
Administrative agency of United States, taking 
to be used in proceeding for, § 551 
Admiralty, see C.J.S. Admiralty 
Admissibility of evidence, § 452 
Costs, § 1284 

Raising on motion to vacate, § 598 
Scope of examination, information calculat¬ 
ed to lead to, § 622 
Trial by court, § 1032, n. 28 
Admissions of facts, requests for, generally, ante 
Adverse party’s case, matters relating to, § 538 
Alteimative remedies, § 558 
Amendment to answer in conflict with, § 340 
Annoyance, 

Protective orders, § 599 

Termination or limitation of examination, 
§ 607 

Answers to questions, §§ 543, 608 
Comment by ofllcer taking, § 608 
Contempt, failure or refusal to comply with 
order, f 644 

Failure to answer proper questions, penalty, 
§ 640 

Order compelling, § 641 
Striking of pleadings on refusal, § 643 
Appearance, failure to appear or testify, §§ 640- 
644 

Application, 

Order limiting command of subpoena, form, 
§ 589 

Take, leave of court, § 574 
Attendance, protective order prescribing, § 597 
Attorneys, 

Deposition pending action, § 559 
Fees, costs, § 1285 

Oflice, place for pretrial examination, § 611 
Persons before whom deposition may be tak¬ 
en, § 593 


Depositions and discovery—Continued 
Attorneys—Continued 

Scope, contentions, opinions or legal conclu¬ 
sions, § 626, p. 890, n. 10 
Subject to examination, § 559 
Taking by attorney for parties, § 593 
Availability of other remedy, §§ 526, 530; § 548, 
p. 806, n. 91 

Depositions pending action, § 556 

Discovery and production of documents, 
§ 557 

Availability to all parties, § 526 
Available actions, § 529 
Bad faith, 

Protective orders, § 599 

Termination or limitation of examination, 
§ 607 

Bills and notes, summary judgment, § 1162 
Calendars, position of case, § 933, p. 274, n. 95 
Case of adverse party, matters relating to, § 538 
Certification by officer, § 596 
Changes, 

Form or substance, § 595 
Hour fixed, application, § 610 
Changing story, grounds for taking deposition, 
§ 563 

Choice of defendant, place of pretrial examina¬ 
tion of plaintiff, § 612 
Civil or criminal contempt, § 644 
Commission, 

Practice prior to adoption of federal rules, 
§ 570 

Taking in foreign country, § 564 
Compelling appearance in testimony by deposi¬ 
tion, § 570 

Compensation of deponent, § 567 
Condition of cause, time for taking depositions, 
§ 569 

Confidential information, § 537 
Consolidation of examinations, § 608 
Contempt, 

Appear or testify, failure or refusal, § 644 
Respond, failure, § 542 
Subpoena, failing to obey, § 582 
Continuance, 

Admission of depositions of absent witnesses, 
effect, § 885 

Taking, § 881, p. 204, n. 49 
Contracts, summary judgment, § 1166, n. 65 
Contradicting witness, §§ 554, 60S 
Convenience, 

Consideration in arranging time for pretrial 
examination, § 610 

Place for pretrial examination, § 611 
Copies, § 596 
Costs, § 1286 

Documents produced without independent or¬ 
der, § 583 
Corporations, ante 
Costs, ante 

Counsel fees, protective order requiring, § 600 
Court appointees, i>erson before whom deposition 
may be taken, § 593 
Court reporters, transcription, § 608 
Courthouse, place for pretrial examination, § 611 
Gross examination, deposition taken on written 
interrogatory, § 608 
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Depositions and discovery—Continued 

Cross-interrogatories, deposition on written inter¬ 
rogatory, § 591 

Date of examination, determining priority of ex¬ 
amination, § 609 

Days when examination to be had, court specify¬ 
ing, § 610 

Default judgment, § 1126; § 1127, n. 85 
Defendant, place of pretrial examination, § 613 
Defenses, summary judgment, § 1149 
Deferring examination, § 610 
Ill health, § 609 
Delay, 

Used for prohibited, § 534 

Vacating notices on ground of, § 598, p. 856, 

n. IT 

Demeanor of witness, comments on, § 608 
Depositions before action, generally, post 
Designation, 

Name and address of person to be examined, 
notice, § 578 

Subject of examination, § 580 
Details of claims and defenses, § 538 
Determination, 

Jurisdiction, § 553 

Practice prior to adoption of federal rules, 
§ 543 

Diligence, retaining priority, § 609 
Director of corporation, § 562 
Discretion of court, § 532 

Attorney’s traveling expenses, § 600 
Compelling production of documents for in¬ 
spection, § 584 

Compensation and exi>enses of deponent, § 567 
Costs, § 1284 

Depositions before action, § 544 
Depositions on written interrogatories, or¬ 
ders for protection parties and deponents, 
§ 592 

Depositions pending appeal, § 547 
Entry of secrecy orders, § 603 
Examination by interrogatories inadequate, 
§ 558 

Expenses of deponent, § 567 
Granting leave to take, § 572 
Grounds for granting leave, § 573 
Jurisdiction, objection to, § 565 
Liberality in allowance of remedy, § 533 
Limiting scope of examination, protective or¬ 
der, § 602 

Limiting taking of depositions, § 606 
Orders for protection of parties and de¬ 
ponents, § 592 

Pretrial examination of plaintiff, § 612 
Priority of examinations as between parties, 
§ 609 

Protective orders, § 597 

Terminating taking of depositions, § 606 

Time of taking, § 569 

Written interrogatories, deposition taken by, 
§ 601 

Dismissal and nonsuit, post 

Distance to travel, pretrial examination of plain¬ 
tiff, § 612 

Documents desired to be inspected, acquiring in¬ 
formation, § 551 


Depositions and discovery—Continued 

Documents which must be produced, subpoena 
duces tecum, § 586 
Domicile or residence, post 
Effect, § 639 

Effective testimony or information, § 541 
Embarrassment, 

Protective orders, § 599 

Termination or limitation of examination, 
§ 607 

Employees, 

Corporation, §§ 561, 562 

Opposing party, place of pretrial examina¬ 
tion, § 611 

Person before whom deposition may be taken, 
§ 593 

Errors. Mistake, post 
Examination, § 581; §§ 608-631, pp. 864-897 
Conduct, manner prescribed, § 60S 
Consolidation of examinations, § 608 
Limitation, protective order, § 606 
Manner of conducting, § 60S 
Place of pretrial examination, § 611 
Defendant, § 613 
Plaintiff, § 612 

Priority of examinations as between parties, 
depositions, § 609 

Protective orders limiting scope, § 602 
Scope of examination, post 
Termination, 

Grounds, § 607 
Protective orders, § 606 
Time for pretrial examination, § 610 
Exclusion of privileged or confidential informa¬ 
tion, § 537 
Executions, § 1267 

Supplementary proceedings, §§ 1268, 1269 
Expenses, 

Costs, § 1284 
Deponent, § 567 

Oral examination, taking deposition by writ¬ 
ten interrogatory, § 601 
Payment on failure or refusal to testify, § 642 
Place for pretrial examination, § 611 
Protective orders, § 600 
Stenographic service, § 608 
Witness, pretrial examination in district 
where witness does not reside, § 611 

Experts, 

Compensation and expenses, § 567 
Engaged by adverse party, § 559 
Written interrogatories, objection, § 591 
Failure to appear or testify, §§ 542, 640-644 
Contempt, § 644 
Order compelling answer, § 641 
Payment of expenses, § 642 
Striking of pleadings, § 643 
Filing by officer, § 596 

Financial condition, place of pretrial examination 
of plaintiff, § 612 

Financially interested person, deposition taken 
before, § 593 
Fines and penalties, 

Availability of remedies, § 529 
Depositions, failure to appear or testify, § 640 
Payment of expenses, § 642 
Pending action to recover, § 555 
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Depositions and discovery—Continued 

Fixing time and place for examination, § 579 
Forbidding taking of deposition, § 598 
Foreign corporations, 

Director, § 562 

Suing United States, place of pretrial ex¬ 
amination of corporation, § 612 
Foreign countries, § 564 

Foreign law or privilege, excuse for refusal to 
answer, § 565 
Form, 

Changes, § 595 
Motion for, § 536 

Motion to quash or modify subpoena duces 
tecum, § 589 

Notice of examination, § 577 
Questions, protective order prescribing, § 597 
Subpoena duces tecum, § 587 
Good cause,’ 

Deferring examination, § 610 
Motions for protective orders, § 605 
Order, 

Deposition be not taken, § 598 
Protection of parties and deponents, depo¬ 
sition on written interrogatories, 
§ 592 

Place of pretrial examination of plaintiff, 
§ 612 

Production of documents, § 583 
Protective order, § 597 
Subpoena duces tecum, § 585 

Vacating, modifying or limiting scope, 
§ 590 

Vacating notice of examination, § 598 
Written interrogatories required, § 601 
Good faith, post 
Grounds, §§ 534, 545, 607 

Inconvenience or other detriment, § 535 
Refusal, § 565 
Taking, § 563 
Hearings, post 

Hours when examination to be had, court specify¬ 
ing, § 610 

Identification, documents produced on taking of 
deposition, § 583 
Identity of witnesses, f 540 
Illness, 

Admissibility of deposition not signed due to, 
§ 595, p. 853, n. 87 

Person to be examined deferring examina¬ 
tion, § 609 

Immaterial testimony, 

Grounds for refusal, § 565 
Protective order, § 604 

Immunity from service of process, entering state 
to attend taking, § 193 
Impeaching witness, §§ 554, 608 
Improper service of notice, priority of examina¬ 
tion, § 609 

Independent use, § 526 
Inferences, summary judgment, § 1190 
Information useful in preparation for trial, dei)o- 
sition pending action, § 550 
Inspection of document without independent or¬ 
der, § 583 

Integrated system, § 526 
Interrogation by leading questions, § 60S 


Depositions and discovery—Continued 
Interrogatories, 

Party not participating in oral examination, 
§ 608 

Witnesses, §§ 591, 592, 594 
W^ritten interrogatories to parties, generally, 
post 

Irregularities, 

Notice for taking, waiver, § 577 
Objection to, § 568 
Irrelevant testimony, 

Grounds for refusal, § 565 
Protective order, § 604 

Issuance of subpoena duces tecum without court 
order, § 584 

Judge, conducting examination in presence of, 
§ 611 

Jurisdiction, determination of, § 553 
Jurisdictional question, 

Diversity of citizenship, § 470, p. 696, n. 97 
Priority of examination, § 609 
Knowledge of facts, persons whose depositions 
may be taken, § 559 

Leading questions, interrogating by, § 608 
Leave of court, §§ 571, 572 
Application or motion, § 574 
Grounds for granting, § 573 
Necessity, §§ 571, 572 
Order for taking, § 575 

Leaving jurisdiction, grounds for taking deposi¬ 
tion, § 563 

Letters rogatory, taking in foreign countries, § 564 

Liberal construction, § 526 

Limitation, 

Answers to deposition by written interroga¬ 
tory, § 592 

Discretion of court, § 532 
Examination, § 606 
Grounds, § 607 
Protective orders, § 606 
Motion to produce documents in another ac¬ 
tion pending, § 565 

Proceeding, discretion of court, § 532 
Production of documents in another action 
pending, § 565 
Scope of examination. 

Privileged matters, § 603 
Protective orders, § 602 
Secret matters, § 603 

Scope of subpoena duces tecum, matters con¬ 
sidered, § 590 

Time of examination, motion for protective 
order, § 597, p. 854, n. 5 

Limitations of actions, summary judgment, § 1151, 
n. 23 

Location of witness, § 540 
Mailing, 

Copy of notice to party or attorney, service, 
§ 581 

Service of notice, priority of examination, 
§ 609 

Managing agent, 

Corporation, compensation and expenses, § 567 
Defined, § 562 

Mandamus proceeding pending in state court to 
obtain same information, § 556 
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Depositions and discovery—Continued 

Material witnesses, findings of fact and conclu¬ 
sions of law, time of making, § 1043, n. 42 
Mental examination, generally, post 
Method of examination, § 558 
Mistake, post 

Mode of taking depositions, § 570 
Modification, 

Notice to take deposition, § 577, p. 835, n. 19 
Secrecy order, § 603 
Subpoena duces tecum, §§ 588-590 
Motions and orders, 

Authorizing taking, § 574 
Before action, § 544 
Compelling answer, § 641 
Deposition be not taken, § 598 
Effect of granting motion to transfer cause, 
§ 505 

Examination, § 608 
Leave of court, § 575 

More definite statement, obtaining evidence 
available to discovery procedure, § 382 
Order authorizing, leave of court, § 574 
Pending appeal, § 547 

Practice prior to adoption of federal rules, 
§ 570 

Preclusion, failure to comply with discovery 
order, § 542 

Proceedings to obtain, § 536 
Protective orders, § 605 

Deposition on written interrogatory, § 592 
Quash service of process, § 230 
Scope of examination, § 621 
Strike pleadings, matter to be considered, 
§ 438 
Taking, 

Leave of court, § 575 

Practice prior to adoption of federal 
rules, § 570 

Vacate, admissibility of evidence, raising 
questions, § 598 

Name of person to be examined, § 578 
Nature, § 527 

Depositions pending action, §§ 549-554 
Preparation for trial, § 528 
Necessity, leave of court, §§ 571, 572 
New trial, post 

Nonmanaging agent of corporation, § 562 
Nonresident, 

Cost, security, § 1280, n. 70 
Securing attendance, § 582 
Notice, § 576 

Before action, § 544 

Depositions on written interrogatories, § 591 
Designation of name and address of person to 
be examined, § 578 
Fixing time and place, § 579 
Foreign countries, § 564 
Form, §§ 577-580 
Oral examination, § 571 
Pleading, § 249 

Practice prior to federal rules, §§ 543, 570 
Proceedings to obtain, § 536 
Produce certain books and documents, suffi¬ 
ciency, § 583 
Protective order, § 597 
Eequisites, §§ 577-580 


Depositions and discovery—Continued 
Notice—Continued 
Service, §§ 572, 581 
Stipulation regarding, § 566 
Taking of deposition, § 566 
Vacating notice of examination, protective or¬ 
der, § 598 

Written interrogatories, § 591 
Objections and exceptions, §§ 534, 545, 60S, 638 
Costs, § 1286 

Disqualification of officer, waiver, § 593 
Errors and irregularities, §§ 568, 638 
Form of written interrogatories, service, § 591 
Inconvenience or other detriment, § 535 
Practice prior to adoption of rules, § 543 
Taking, § 565 

Officer authorized to administer oath, persons 
for whom deposition may be taken, § 593 
Officer before whom deposition taken, certifica¬ 
tion of filing, § 596 
Officers of corporation, § 561 
Defined, § 562 
Oppression, § 535 

Limitation or termination of examination, 
§ 607 

Protective orders, § 599 

Subpoena duces tecum, consideration, motion 
to quash, § 590 

Termination or limitation of examination, 
§ 607 

Oral evidence, preferable to deposition, § 633 
Oral examination, § 558 
Other remedy, availability or prior use, § 530 
Partial summary judgment, § 1214, p. 642 
Parties, § 560 

Practice prior to adoption of federal rules, 
§ 543 

Written interrogatories to parties, generally, 
post 

Party not having affirmative, § 548 

Payment of expenses, failure or refusal to testify, 

§ 642 

Penalty, failure to appear or testify, § 640 
Payment of expenses, § 642 
Pending appeal, § 547 

Perpetuation of testimony. Depositions before ac¬ 
tion, generally, post 

Persons before whom deposition may be taken, 

§ 593 

Practice prior to adoption of federal rules, 

§ 570 

Persons having documents or things in posses¬ 
sion, § 551 

Persons subject to discovery, § 531 
Persons whose deposition may be taken, § 559 
Physical condition. 

Grounds for taking, § 563 

Place of pretrial examination of plaintiff, 

§ 612 

Physical examination of person, generally, post 
Place, § 611 

Defendant, § 613 
Notice fixing, § 579 
Plaintiff, § 612 
Protective orders, § 600 

Pleadings, practice prior to adoption of federal 
rules, § 543 
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Depositions and discovery—Continued 
Postponement, § 610 

Need for another notice, § 576 
Practice prior to adoption of federal rules, § 543 
Depositions pending action, § 570 
Prejudice, pretrial examination of nonresident 
plaintiff, § 612 
Preparation for trial, § 528 

Deposition pending action, § 550 
Pre-trial conference, prior action, ruling on ad¬ 
missibility, § 007 
Prior use of other remedy, § 530 
Depositions pending action, § 556 
Discovery and production of documents, § 557 
Priority of examination as between parties, § 609 
Privileged documents, compelling to produce, § 586 
Privileged information, § 537 

Limiting scope of examination, § 603 
Proceedings after return, practice prior to adop¬ 
tion of federal rules, § 570 
Proceedings to take deposition, § 536; §§ 571-607, 
pp. 830-864 

Process, practice prior to adoption of federal 
rules, § 543 

Production of documents and things for inspec¬ 
tion, copying or photographing, generally, post 
Protective orders, §§ 597-605, pp. 853-862 
Absence from usual business, § 599 
Annoyance, § 599 

Termination or limitation of examina¬ 

tion, § 607 
Attendance, § 597 
Bad faith, § 599 

Termination or limitation of examina¬ 

tion, § 607 

Counsel fees, advancing, § 600 
Deposition on written interrogatories, § 592 
Discretion of court, § 597 
Embarrassment, § 599 

Termination or limitation of examina¬ 

tion, § 607 

Examination, limitation, grounds, § 607 
Expenses, § 600 

Forbidding taking of deposition, § 598 
Form of question, § 597 
Good cause shown, § 597 
Grounds for termination or limitation of ex¬ 
amination, § 607 

Interrogatories, requiring written interroga¬ 
tories, § 601 

Limitation of examination, §§ 606, 607 
Limiting scoi)e of examination, § 602 

Irrelevant and immaterial matters, § 604 
Privileged or secret matters, § 603 
Secret matters, § 603 
Motion for, § 605 
Notice, § 597 
Oppression, § 599 

Termination or limitation of examina¬ 
tion, § 607 

Place of taking, § 600 
Quashing or modifying subpoena, § 588 
Requiring written interrogatories, § 601 
Self incrimination, raising privilege by mo¬ 
tion to vacate notice, § 603 
Termination of examination, §§ 606, 607 


Depositions and discovery—Continued 
Protective orders—Continued 
Time, § 600 

Motions for, § 605 
Trade secrets, § 603 
Vacating notice, § 598 
Written interrogatories, requiring, § 601 
Punishment for failure to respond, § 542 
Purpose, § 527 

Deposition pending action, §§ 549-554 
Preparation for trial, § 528 
Quashing, 

Subpoena, nonresident, § 582 
Subpoena duces tecum, §§ 588-590 
Reasonable notice required, § 579 
Record of examination, § 594 

Re-examination of witnesses and parties, § 60S 

Refreshing recollection, § 608 

Refusal, 

Grounds for, § 565 

Practice prior to adoption of federal rules, 
§ 570 

Relatives, persons before whom deposition may 
be taken, § 593 

Relevancy, test of determining allowance of sub¬ 
poena duces tecum, § 586 
Requisites, notice of examination, § 577 
Residence. Domicile or residence, post 
Responsive answer to question, § 608 
Return of depositions, practice prior to adoption 
of federal rules, § 570 
Sales, summary judgment, § 1176 
Scope, §§ 537-540 

Practice prior to adoption of federal rules, 
§§ 543, 570 

Scope of examination, §§ 614-631 

Accountant and client, privilege, confidential 
communication between, § 627 
Addresses of witnesses, disclosure, § 625 
Admissibility of evidence, information calcu¬ 
lated to lead to, § 622 

Admissibility of evidence sought at trial, 
§ 619 

Admissions in pleading, § 620 
Anticipation of litigation, information ac¬ 
quired, § 623 

Attorney-client privilege, names of witness¬ 
es, necessity to disclose, § 625 
Attorneys, 

Contentions, opinion or legal conclusions, 
§ 626, p. 890, n. 10 
Work product of attorney, § 623 
Availability of information from other sourc¬ 
es, § 620 

Books, ascertainment of existence, etc., § 628 
Business transactions, names of customers, 
§ 625 

Conclusions, restriction, § 626 
Condition of books, documents or tangible 
things, § 624 

Conferences among counsel, § 623 
Confidential communication. 

Expert agent, investigations or tests,. 
§ 623 

Waiver of protection, § 627 
Conjectures, restriction, § 626 
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Depositions and discovery—Continued 
Scope of examination—Continued 

Corporate management, acts outside area, 
§ 614, p. 877, n. 61 

Corporations, names of officers, agents or 
employees, § 625 

Cross examination, information to use, § 621 
Custody of books, documents and tangible 
tilings, § 624 

Damages, postponement of examination un¬ 
til liability determined, § 629 
Description of books, documents or tangible 
tilings, § 624 

Disclosure of information. 

Acquired in anticipation of litigation, 
§ 623 

Admissible at trial, § 619 
Doctrine of privilege, §§ 625, 627 
Documents, ascertainment of existence, de¬ 
scription, etc., § 624 

Eminent domain, appraiser, valuation, § 626 
Existence of books, documents or tangible 
tilings, ascertainment, § 624 
Expert agent, investigations or tests, confi¬ 
dential communication, § 623 
Expert opinion, § 626 
Facts, necessity, § 626 
Fishing expeditions, § 614 
General public knowledge, § 620 
Grand jury proceeding or privilege, § 627 
Hearings, 

Information calculated to lead to dis¬ 
covery of admissible evidence, § 622 
Preparation for, § 621 
Hearsay testimony, § 625 
Restriction, § 626 

Identity of witnesses and others, § 625 
Inadmissibility of evidence, § 619 
Income tax return, § 627 
Information, 

Acquired in anticipation of litigation, 
§ 623 

Calculated to lead to discovery of ad¬ 
missible evidence, § 622 
Method by which deponent obtained, 
§ 614 

Preparation for trial, § 623 
Insurance company, real party in interest, 
§ 623 

Insurance investigator, names and addresses 
of witnesses, disclosure, § 625 
Issues, 

Framed, necessity, § 614 
Information to narrow, § 621 
Known information, § 620 
Liability, determination, postponement of ex¬ 
amination on damages until, § 629 
Libel, § 614 
Limitations, § 614 

Manners barred by, § 616, p. 881, n. 97 
Location, 

Books, documents or tangible things, 
§ 624 

Witnesses and others, § 625 
Manufacturing process, confidential, § 627 
Materiality, § 618 


Depositions and discovery—Continued 
Scope of examination—Continued 

Matters admitted, available where already 
known, § 620 

Matters unknown, restriction, § 626 
Medical witness, § 624 

Mental operations for arrival at opinion, 
§ 626 

Motion, preparation in making, § 621 
Motor vehicle accident, names of eyewitness¬ 
es, § 625 

Names of witnesses, disclosure, § 625 
Nature of books, documents or tangible 
things, § 624 

Negligence, particular acts, § 631 
Newspaper reporters, privileged communica¬ 
tions, § 627 

Opinions, restriction, § 626 
Particular matters, § 630 

Circumstances of accident or injury and 
causes thereof, § 631 

Personal property, insurance coverage, § 626 
Physician and patient, confidential commu¬ 
nications, § 627 

Pleading, facts admitted in pleading, § 620 
Postponement as to damages until liability 
determined, § 629 

Preparation for trial or hearing, § 621 
Information acquired for, § 623 
Information calculated to lead to discov¬ 
ery of admissible evidence, § 622 
Privileged matters, § 627 

Attorney-client privilege, § 628 
Protective orders, §§ 602, 614 
Questions, argumentative or general, § 614 
Real party in interest, insurance company, 
§ 623 

Reflecting recollection of witness, restriction, 
§ 624 

Relevancy, § 615 

Claim or defense, grounds, § 616 
Remoteness, § 617 
Report of expert witnesses, § 623 
Self-incrimination, assertion of privilege, 
§ 627 

State secrets, privilege, § 627 
Statements obtained from witnesses, § 623 
Subject matter, relevancy in materiality, 
§ 615 

Surprise, prevention, § 622 
Tangible things, ascertainment of existence, 
description, etc., § 624 
Tests, 

Admissibility of evidence at trial, § 619 
Materiality, § 618 
Trade secret, §§ 627, 630 
Trial, 

Information acquired in preparation for, 
§ 623 

Information calculated to lead to discov¬ 
ery of admissible evidence, § 622 
Preparation for, § 621 

Waiver, protection of confidential communi¬ 
cations, § 627 

Warranty, breach of warranty, acts consti¬ 
tuting, § 631 

Work product doctrine, §§ 623, 628 
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Depositions and discovery—Continued 

Secret matters, limiting scope of examination, 
§ 603 

Securing attendance of witness, § 582 
Securing production of documents, §§ 583-590 
Self incrimination privilege, raising by motion to 
vacate notice, § G03 
Service, 

Before action, notice, § 546 
Cross-interrogatories, § 591 
Depositions on written interrogatories, § 591 
Notice of examination, § 581 

Mail, priority of examination, § 609 
Written interrogatories, § 591 
Signing of deposition, § 595 

Situs of forum, deposition on oral examination, 
§ 611 

Standards of conduct, § 608 

State court, seeking deposition for use in, § 552 
Statements, 

Anticipation of litigation, depositions, § 623 
Attorneys, discovery, § 538 
Made by witness, comment by officer taking, 
§ 60S 

Obtained from witnesses, scope of examina¬ 
tion, § 623 

Stay of examination, completion of priority ex¬ 
amination, § 609 
Stenographers, 

Employee of attorney, stipulation, § 566 
Expense, § 60S 
Kecord of examination, § 594 
Stipulations, 

Costs, § 1284; § 1286, n. 66 
Effective offering, § 565 
Taking of depositions, § 566 

Procedure not provided for by rule, § 608 
Stockholders, § 562 

Subject of examination, designation and notice, 
§ 580 

Submission of deposition transcript to witness, 
§ 595 

Subpoena, § 582 

Issuance without service of notice for exami¬ 
nation, § 576 

Subpoenas duces tecum, §§ 518, 583 

Dead cause, vacating, modifying or limiting 
scope, § 590 

Documents or things which might be pro¬ 
duced, § 586 
Form, § 587 

Motion to quash or modify, § 589 
Good faith, subpoena issued as party witness, 
§ 590 

Issuance without court order, § 584 
Matters considered, vacating, modifying or 
limiting scope, § 590 
Modifying, §§ 588-590 

Oppressiveness, consideration, motion to 
quash, § 590 

Place for pretrial examination, § 611 
Process, construction as, § 586 
Protective orders, § 588 
Quashing, §§ 588-590 
Relevancy as test, § 586 
Right to subpoena, § 585 


Depositions and discovery—Continued 
Subpoenas duces tecum—Continued 
Showing good cause, § 585 
Sufficiency, § 587 
Time, § 587 

Motion to quash or modify subpoena, 
§ 589 

Unreasonableness, consideration in granting 
motion to quash, § 590 
Substance, changes, § 595 
Sufficiency, subpoena duces tecum, § 587 
Summary judgment, post 
Suppression, § 632 

Taking for use in another proceeding, § 552 
Termination of examination, § 606 
Grounds, § 607 
Test of relevancy, § 537 

Things wffiich must be produced, subpoena duces 
tecum, § 586 

Third party proceedings, defendant or witness, 
§ 560 
Time, 

Motion for protective orders, § 605 
Motion to quash or modify subpoena duces 
tecum, § 589 

Notice of examination of fixing, § 579 
Pretrial examination, § 610 
Protective order, § 600 
Subpoena duces tecum, § 587 
Taking depositions, § 569 

Practice prior to adoption of federal 
rules, § 570 

Use in proceeding before administrative 
agency of United States, § 551 
Torts, summary judgment, § 1180 
Trade secrets, post 
Transcription, § 595 

Court’s stenographer, § 608 
Undue hardship. 

Objection to taking deposition, § 565 
Pretrial examination of nonresident plaintiff, 
§ 612 

Unfinished deposition, vacating notice for taking, 
§ 598 

United States government, deposition pending 
action, § 560 

Unreasonableness of subpoena duces tecum, con¬ 
sideration on motion to quash, § 590 
Unrestricted right to take depositions, § 544 
Use of depositions, §§ 633-638 

Adverse party’s depositions, § 635 
Before action, § 544 

Concurrent or successive use with written in¬ 
terrogatories, § 652 
Contradict or impeach, § 633 
Cross-examination, obtain information, § 621 
Exceptional circumstances, § 637 
Objections, § 638 

Practice prior to adoption of federal rules, 
§ 570 

Prior suit, depositions taken for use in, § 634 
Restricted, § 548 

Testimony or information, depositions, dis¬ 
covery procedure, § 541 
Witness not available to testify, § 636 
Use of testimony or information, § 541 
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Depositions and discovery—Continued 
Vacating or setting aside, 

Discretion of court, § 532 
Notice of examination, § 598 
Proceedings, discretion of court, § 532 
Subpoena duces tecum, matters considered, 
§ 590 

Venue question raised, priority of examination, 
§ 609 
Waiver, 

Costs, § 1286 

Errors or irregularities, § 638 
Notice for taking, § 577 
Objection, § 568 
Incompetency of witness, § 521 
Objection, 

Disqualification of person taking deposi¬ 
tion, § 593 

Errors and irregularities, § 568 
War risk policies, see C.J.S. Army and Navy 
Weight and sufficiency, summary judgment, 
§ 1193 

Written examination, § 558 

Written Interrogatories to Parties, generally, 
post 

Depositions before action, §§ 544-546 
Discretion of court, § 544 
Notice, § 546 
Objections, § 545 
Proceedings, § 546 
Service of notice, § 546 
Depositions de bene esse, 

Practice prior to adoption of federal rules, § 570 
Statute regulating taking, § 526 
Depositions pending appeal, § 547 
Deposits. Bank deposits, generally, ante 
Deposits in court, 

Costs, §§ 1270-1281, pp. 723-731 
Payment, § 1274, p. 714, n. 48 
Judgment, satisfaction, § 1121 
Depreciation, farms, judgment notwithstanding ver¬ 
dict, § 1221, n. 74 
Deputies and assistants. 

Clerks, presence in jury room, new trial, § 1070, 
n. 65; § 1091, n. 22 

Damages, defenses, summary judgment, § 1147, 
n. 76 

Manager of corporation, deposition pending ac¬ 
tion, § 562 

Derivative actions. Stock and stockholders, post 
Description, books, documents and tangible things, 
depositions and discovery, § 624 
Designation, 

Appearance, § 246 

Class action by party not controlling, § 63 
Name and address of person examined by depo¬ 
sition, § 578 

Details desired, setting forth in motion for more defi¬ 
nite statement, § 393 

Detective’s report, production for inspection, etc., 
§ 724, p. 1017, n. 95 
Determination, 

Competency of witness, § 521 

Discovery, practice prior to adoption of federal 
rules, § 543 

Forum non conveniens, ante 
Indispensable or necessary parties, § 96 

35B c. J.S.—62 


Determination—Continued 
Jurisdiction, post 
Motions and orders, post 
State law, capacity of party, § 47 
Venue, objections to, § 482 

Determination of causes, §§ 1028-1035, pp. 394-403 
See, also, C.J.S. Trial 

Detour agreement, railroads, summary judgment, 
§ 1165, n. 57 

Deviation, contract, motion raising question of law, 
§ 371, p. 556, n. 77 
Diagnosis, 

Admissibility in evidence, § 457 
Records, production for inspection, etc., § 723 
Diagrams, 

Accident scene, production for inspection, etc., 
§ 711, p. 999, n. 25; § 716 

Alteration by attorney, instructions to jury, § 9S6, 
n. 69 

Dialectical perfection, discretion of court, § 915, n. 37 
Diaries, business records, admissibility, § 457 
Different actions, verdict, apportionment, § 1003 
Different parties, separate statement of claims, § 411 
Dignity, trial procedure, § 915 
Dilatory motion, separate statement, § 410 
Dilatory tactics, depositions, priority of examination 
lost by, § 609, p. 868, n. 50 
Diligence, 

Amendment of pleadings, § 331 
Default judgment, setting aside, § 1133 
Depositions, 

Abandonment of right to take, § 610 
Retaining priority for examination, § 609 
Dismissal and nonsuit, post 
Newly discovered evidence, new trial, § 1080 
Burden of proof, § 1096 

Diplomatic secrets, production of government records 
or documents, §§ 709, 721 
Directed verdict, §§ 970-980, pp. 338-355 
Abandonment of motion, § 974 
Affidavit, summary judgment, § 1198, n. 17 
Consideration and determination, §§ 975-978, pp. 
342-352 

Denial, effect, § 980 
Discretion of court, § 1099, n. 29 
Dismissal, distinguished, § 1034 
Effect, § 980 

Motion, § 973 

Evidence, construction, § 976, p. 344 
Grounds, § 972 

Judges, questions considered, § 1095, n. 66 
Judgment notwithstanding verdict, 

Conformance, § 1225 
Distinguished, §§ 1219, 1225 
Jury trial, waiver, § 949 

Necessity and sufficiency of motion, §§ 971, 972 
Necessity for motion, judgment notwithstanding 
verdict, f 1220 
Negligence, § 967 

Consideration of evidence, § 975, n. 15 
Grounds, § 972, n. 90 
New trial, § 1072, n. 19 

Decision granting or refusing motion, § 1098 
Distinguished, § 975 
Independent motions, § 1087 
Opening statement of counsel, § 924 
Preservation of decision, § 979 
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Directed verdict—Continued 
Questions presented, § 981 

Ruling on motion, juries, presence, § 928, n. 27 
Summary judgment, § 1207 
Distinguistied, § 1138 
Purpose, § 1136 
Waiver, § 1220 
Motion, § 974 

Weight and sufficiency of evidence, § 1073, p. 448 
Witness fees, allowance of cost, § 1289, p. 756, 
n. 42 

Directness of pleadings, § 254 
Directors, 

Breach of duty, summary judgment, § 1186, n. 44 
Conflict of interest, summary judgment, § 1135, 
n. 14 

Contradicting and impeaching as witness, § 525 
Deposition pending action, § 562 
Dissolved corporations, capacity to sue, § 48, p. 
97, n. 93 

Examination, § 524 

Meetings, minute books, production for inspec¬ 
tion, etc., § 717 

Substitution of parties on cessation of director¬ 
ship, § 158 

Disability, judgments, entry of judgment, § 1227 
Disability insurance, jurisdictional amount averment, 
sufficiency, § 274, p, 407, n. 79 
Disbarment proceeding, rules not applying, § 9 
Disbelief, evidence, new trial, § 1073, p. 448 
Discharge, 

Administrator, capacity to sue, § 47 
Interpleader and payment of money into couii:, 
conformity to state practice, § 29 
Judgments and decrees, § 1121 
Setting aside, § 1246 
Juries, failure to agree, § 931 
Disclaimer of all interest, changing party from in¬ 
dispensable to unnecessary, § 95, p. 150, n. 6 
Disclosure, pre-trial conference, fact issues to be 
raised at trial, § 908 

Discontinued action, cost, taxation, § 1291, n. 87 
Discovery. Depositions and discovery, generally, 
ante 

Discretion of court, § 1 

Addition of parties, § 175 

After evidence closed, § 322, p, 488, n. 62 
Adjournment, temporary adjournment, § 915 
Admissibility of evidence, § 453, p. 670, n. 10 
Trial by court, § 1032 
Advisory jury, § 1029 
Amendment of pleadings, ante 
Answer, ante 

Appellate costs, § 1292, p. 760, n. 90 
Application, leave to answer separately, § 301 
Attorney’s traveling expenses, depositions at dis¬ 
tant place, § 600 

Bias of witness, admission of evidence to show, 
§ 525 

Bringing in additional party, counterclaim, § 318 
Bringing in third-party defendant, § 119 
Calendars, advancement of cases, § 934 
Change of venue, convenience of parties and wit¬ 
nesses, § 504 
Class actions, § 65 

Impracticability of joining all members, § 71 
Compelling testimony of expert witness, § 522 


Discretion of court—Continued 
Conduct of trial, § 1028 
Consolidation of actions, § 916, p. 240 
Construction of rules, § 12 
Continuance, ante 
Costs, §§ 1273, 1274, 1282 

Conformity to state practice, § 1275, n. 84 
Enforcement, § 1295 
Security, § 1279, p. 724 

Counterclaims. Set-offi and counterclaims, post 
Cross claim against co-defendant, motion to 
amend answer to include, § 342 
Cross examination of witness, § 523 
Custody of jury, § 928 
Damages, ante 
Default, entry, § 1123 

Default judgment, setting aside, §§ 1131, 1134 

Demand, jury trial, § 948, p. 302 

Depositions and discovery, ante 

Dialectical perfection, § 915, n. 37 

Directed verdict, § 975 

Dismissal and nonsuit, post 

Docket fees, taxation as cost, § 1283, p. 740 

Entry, default judgment, § 1126 

Evidence, reception, trial by court, § 1031 

Examination, 

Veniremen, § 956 
Witnesses, § 522 

Exclusion of evidence, § 935, p. 278 

Remote relevance, § 452, p. 666, n. 92 
Executions, stay, § 1263 

Exemption from service of process, § 193, p. 280, 
n. 89 

Expert testimony, § 459 
Compelling, § 522 
Final argument, § 925, p. 263 
Findings of fact and conclusions of law, general 
or special, § 1037 
Form, special verdict, § 1022 
Forma pauperis proceedings, § 1281 
Forum non conveniens, § 490 
Motion addressed to, f 491 
Habeas corpus ad testificandum, § 519 
Hearing of cases, § 933, p. 273 
Hypothetical questions, § 22; § 452, p. 666, n. 92 
Illustrative instructions to jury, § 985 
Impeaching witness, § 525 
Instructions to jury, post 
Interrogation of witness, § 522, p. 778, n. 58 
Interrogatories accompanying verdicts, §§ 1011, 
1012 

Inconsistencies, § 1014 
Intervention, post 
Invasion of province of jury, § 984 
Joinder of claims, § 40, p. 83, n. 57 
Joinder of parties. Parties, post 
Joint trial, § 916, p. 241 
Judge’s remarks and conduct, § 922 
Judgments and decrees, post 
Juries, post 

Jurisdictional averment, amendments, § 323 
Letters rogatory, § 564 

Limiting scope of examination, deposition, § 602 
Mileage, witnesses, cost, § 1290 
Misconduct of counsel, cure, § 926 
Misjoinder of parties, dropping party, § 177 
Mode of determining jurisdiction, § 469 
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Discretion of court—Continued 

More definite statement, motion for, § 379 
Motion to strike, § 395 
New trial, post 

Newly discovered evidence, new trial, § 1079 
Nonresidence, security for cost, § 12S0 
Opening and closing, § 920 
Operation and effect of rules, § 15 
Oral examination, inadequate examination by 
interrogatories, § 558 
Order of proof, § 938 

Partial summary judgment, § 1214, p. 640 
Permissive intervention. Intervention, post 
Permissive joinder of parties, § 113 
Pleadings, post 
Poll of jury, § 998 
Pre-trial Conference, post 

Simplification and elimination of issues, § 909 
Pretrial examination of plaintiff, place, § 612 
Process, amendment, § 232 

Production of documents and things for inspec¬ 
tion, copying, or photographing, post 
Protective orders, depositions and discovery, § 597 
Rebuttal evidence, § 939 
Recall of witness, § 522, p. 778, n. 57 
Receivers, executions, § 1270 
Recess, § 915 
Reference, § 894 
Remittitur, § 1101 

Reopening case for further evidence, § 940 
Reply to answer, § 320 
Requested instructions, § 991, n. 9 
Res gestae, admissibility of evidence, § 452, p. 
669, n. 8 

Selection of jury, § 956 
Separate numbering of paragraph, § 410 
Separate trials. Trials, post 
Service of process, due diligence exercised, § 231 
Set-off and counterclaim, post 
Setting aside, default judgment, § 1130, p. 517 
Severance of causes of action, § 40 
Special defenses failing to state legal defense, 
§ 362 

Special verdict, §§ 1017, 1019 
Form, § 1024 

Spurious class actions, permissive intervention, 
f 138 

Stenographic costs, § 1288 
Depositions, § 1286 
Striking out, § 414 

Unsigned pleading, § 260, p. 362, n. 31 
Subpoena witness, § 517 
Summary judgment, post 
Supplemental pleadings, §§ 350, 352 
Temporary adjournment, § 915 
Third-party complaint, motion to amend, § 343 
Third-party procedure, timeliness of motion, 
§ 126 

Time for pleading, § 250 
Timeliness, amendment of pleading, § 331 
Trial journal, signature, § 915, n. 41 
Trial procedure, § 915 

Vacating or setting aside judgments and de¬ 
crees, § 1238 
Verdict, § 999 
Type, § 995 
View by jury, § 921 


Discretion of court—Continued 

Witness fees, costs, § 1289, p. 753 
Witnesses, 

Application for additional time to produce, 
§ 915, n. 47 

Remarks or acts, § 927 

Written interrogatories, deposition to be taken 
by, § 601 

Written interrogatories to parties, § 665 
Discrimination, 

Color, unincorporated association, capacity to 
sue for declaratory and injunctive relief, 
§ 49, p. 99, n. 15 
Jurors, selection, § 957, n. 41 
Discretion of court, § 956 
Race, class action, § 81 
Summary judgment, § 1182 
Diseases, venereal diseases, all male jury, § 956 
Dismissal and nonsuit, §§ 775-878, 981, 982 
Abandonment, § 981 
Pleading, § 818 

Prosecution of demand, effect, § 811 
Questions not subject to motion to dismiss, 
§ 813 

Abolition of right of action, § 813 
Absence, 

Allegation of damage, breach of contract, 

§ 829 

Indispensable party, § 808 
Absolute, order of court, § 863 
Abuse of court’s process, § 796 
Abuse of discretion, dismissal for want of prose¬ 
cution, § 811 

Accord and satisfaction, sustaining defense on 
motion to dismiss for lack of jurisdiction, 

§ 844, p. 150, n. 34 

Accounting, profits under patent licensing agree¬ 
ment, § 839 

Address of party or attorney, failure of com¬ 
plaint to state, § 822 

Administrative remedies, failure to exhaust, § 799 
Without prejudice, § 863 

Admissions of facts, requests not subject to mo¬ 
tion to dismiss, § 770 
Admissions on motion, §§ 855-857 
Adoption of statements and pleadings by refer¬ 
ence, § 819 
Aflddavits, ante 

Affirmative appearance of jurisdictional allega¬ 
tions in pleadings, necessity, § 820 
Affirmative defenses, §§ 813-817 

Limitations, laches and prematurity, § 814 
Motion to dismiss, § 846 
Pendency of another action, § 816 
Res judicata, § 815 
Statute of frauds, § 817 
Treatment as motion to dismiss, § 846 
Agency and brokerage, complaints in actions in¬ 
volving, § 839 

Airplane accident, negligence actions for death, 

§ 836, p. 138, n. 75 

Alienation of affection, abolishment of right or 
action, § 813 
Allegations, 

Pacts insufficient to entitle recovery, § 821 
Pleading after jurisdiction, necessity, § 820 
Ambiguous averments of complaint, § 822 
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Dismissal and nonsuit—Continued 
Amendments, 

Defect remedied by, § 793 
Order, § 874 
Amount in controversy. 

Claim for less than jurisdictional amount, 
§ 802 

Collusion, court’s own motion, § 841, p. 145, 
n. 71 

"Want of jurisdictional amount, time for mo¬ 
tion, § 845, p. 151, n. 38 
Weight and sufficiency of evidence, § 463 
Answer, 

Comparison with motion to dismiss, § 844 
Defense or objection raised by, other rem¬ 
edy, § 793 

Leave to answer, § 867 

Anticipatory breach of contract, § 829, p. 127, 
n. 68 

Apparent that pleader not entitled to any relief, 
§ 821 

Appearance, defect on fact of complaint, § 829 
Appellate costs, § 1292, p. 760, n. 92 
Argumentative averments of complaint, § 822 
Arguments, not deemed admitted on motion to dis¬ 
miss, § 857 
Assignment, 

Claim for insurer, counterclaims, § 823, p. 
122, n. 6 

Sales agency contract, § 839 
Assumption of risk, 

Affirmative defense, § 813 
Defects in pleadings, § 830 
Assumptions on motion to dismiss, §§ 855-857 
Attorney's fees. 

Action for, § 839 

Allowance as cost, § 1283, p. 736, n. 72 
Authority of court, § 791 
Availability of other remedy, § 793 
Bank receiver’s action against bank’s former of- 
hcers, want of prosecution, § 811, p. 96, n. 57 
Bankruptcy actions, § 839 
Bar of action by statute of limitations, § 814 
Bar of limitations, res judicata, §§ 871, 872 
Bias or prejudice, ante 
Affidavit, § 859 

Bonds, actions on indemnity bonds, § 834 
Breach, 

Express and implied warranties, § 829, p. 
128, n. 68 

Oral or implied warranties, insurance policy, 
§ 834 

Warranty of fitness for consumption, § 829, p. 
127, n. 67 

Breach of contract, claim for damages, § 829 
Briefs in support of motion, § 843 
Burden of proof, 

Jurisdictional facts, establishment, § 854 
Vacation of order, proceedings for, § 878 
Cancellation, 

Contract, actions for, § 829 
License agreement, action to enjoin, § 833, p. 
135, n. 43 

Capacity, want of capacity to sue or be sued, 
§ 806 

Challenge by motion to dismiss, § 843 
Grounds, order, § 864 


Dismissal and nonsuit—Continued 

Capacity, want of capacity to sue or be sued 
Continued 

Grounds affirmatively appearing, § 843, p. 148, 
n. 99 

Motion to dismiss in nature of plea in abate¬ 
ment, § 844 
Cause of action. 

Failure to state as matter of law, ground, 
§ 796 

Leave to amend, § 866 
Misjoinder, § 818 
Partial dismissal, § 794 
Reinstatement on vacation of order, § 875 
Certainty that pleader not entitled to relief, § 821 
Certiorari proceedings to review judgment of state 
court, pendency, § 816 
Citizenship, 

Diversity of citizenship, lack of, § 801 
Court’s own motion, § 841, p. 145, n. 71 

Claims, 

Less than jurisdictional amount, § 802 
Misjoinder, § 818 
Clarity of complaint, § 822 
Class actions, ante 

Clayton Act, action under, lack of jurisdiction, § 
849, p. 159, n. 38 

Collective bargaining agreement, breach, § 838, 
p. 140, n. 96 

Collector of customs, complaints in actions 
against, § 832 
Collusion, 

Action, ground, § 796 

Amount in controversy, § 841, p. 145, n. 71 
Assignment, § 840, p. 144, n. 62 
Joinder, § 480, p. 715, n. 56 
Jurisdiction, fixing, determination by court, 
§ 854 

Made or joined parties, § 803 
Time for motion, § 845 
Colorable assignment, § 803, p. 83, n, 52 
Complaint, 

Acceptance of allegations as true on motion 
to dismiss, § 856 

Admissions on motion to dismiss, § 855 
Anti-trust actions, § 826 
Defect appearing on, want of capacity to sue 
or be sued, § 806 

Failure to state cause of action, § 819 
Failure to state claim on which relief can be 
granted, § 821 
Leave to amend, § 866 

Matters considered on motion to dismiss, § 858 
Original complaint, sufficiency of amend¬ 
ment, § 337 
Partial counts, § 794 
Right to amend after, § 325 
Third party complaint, post this subhead 
Vesting jurisdiction to determine motion, 
§ 840 

Complicated and doubtful issues of fact and law, 
§ 819 

Compromise or settlement of claim, insurer’s re¬ 
fusal, § 834, p. 136, n. 55 
Conciseness of pleading, § 822 
Conclusions, complaint charging, effect, § 819 
Conclusions of law, not deemed admitted on mo¬ 
tion to dismiss, § 857 
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Dismissal and nonsuit—Continued 

Confidential disclosure of idea, wrongful appro¬ 
priation, action for, § 838 
Connivance. Collusion, generally, ante 
Consent of coplaintiffs, spurious class action, § 785 
Consideration, § 982 

Failure or lack of, affirmative defense, § 813 
Consolidated actions, § 916, p. 240, n. 64 
Conspiracy, 

Defects in pleading, § 828 
Forcing exclusion from markets, § 826, p. 
124, n. 34 

Monopolize interstate trade, § 826, p. 124, 
n. 31 

Rulings on motion, § 1034, n. 55 
Constitutional question, want of jurisdiction, 
§ 799, p. 76, n. 15 

Construction of contract, doubts, § 829 
Contents of motion, § 846 
Contracts, ante 

Copyrights, actions or suits involving, § 839 
Corporations, multiple parties, § 1111, n. 30 
Costs, §§ 1273, 1277 

Enforcement of payment, § 1295 
Counsel, finding new counsel, excuse for failure 
to prosecute, § 812 

Counterclaim. Set-off and Counterclaim, gener¬ 
ally, post this subhead 
Court’s own motion, § 841 
Covenant not to sue, affirmative defense, § 813 
Cross claims, § 1034; § 1241, n. 43 

Contradicted by terms of written contract, 
§ 829 

Defects or insufficiency, § 823 
Dependent cross-claim, effect of dismissal on, 
§ 873 

Lack of jurisdictional amount, § 802, p. 82, 
n. 41 

Matters considered on motion, § 858, p. 177, 
n. 62 

References, costs, § 1287, n. 92 
Time, § 789 

Custom and usage, employee’s action for damages 
for violation of agreement as to wages, etc., 
§ 830 

Damages, amendment complaint pleading no dam¬ 
ages to one plaintiff, § 818 
Death of counsel, excuse for failure to prosecute, 
§ 812 

Death of party, failure to substitute, § 805 
Deceit, defects in pleading, § 828 
Declaration, admissions on motion to dismiss, 
§ 855 

Declaratory judgment actions, § 839 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Default judgment, § 1126, n. 67 
Defects as to parties, §§ 804r-809 

Nonjoinder, indispensable party, time for 
motion, § 845 
Time for motion, § 845 
Defects in pleading, §§ 818--839 
Time for motion, § 845 
Defects in process, § 819 
Defense, 

Acceptance as true on motion to dismiss, 
§ 855 


Dismissal and nonsuit—Continued 
Defense—Continued 

Contents of motion, § 847 
Demurrer, comparison with motion to dismiss, 
§ 844 

Denaturalization action, acceptance of allegations 
of complaint as true on motion to dismiss, 
§ 855 

Denial of motion without prejudice, § 865 
Depositions and discovery, 

Costs, § 1286, n. 72 
Failure of party to appear, § 797 
With prejudice, § 863 

Failure to comply with order to pay, § 798 
Derivative actions by stockholders, § 827 
Determination, § 982 
Diligence in prosecution, § 811 

Failure to prosecute with reasonable dili¬ 
gence, § 811, p. 92, n. 34 
Question of fact, determination, § 854 
Directed verdict, distinguished, § 1034 
Directness of pleading, § 822 
Disability of associates of trial counsel, excuse 
for failure to prosecute, § 812 
Discharge after reinstatement, employee’s ac¬ 
tions for damages for wrongful discharge, 
§ 830, p. 130, n. 92 
Discretion of court. 

Absolute dismissal or without prejudice, § 863 
Failure to prosecute, § 811 
Leave to amend on, § 866 
Matters considered on motion to dismiss, 
§ 858 

Passing on motion, § 792 
Terms and conditions of order, § 862 
Time of hearing and determination of motion, 
§ 850 

Vacation of order, § 875 
Want of jurisdiction, § 799, p. 77, n. 19 
Dispute or controversy, lack of, § 799 
Dissolution of partnership, affirmative defense, 
§ 813 

Distinction between law and equity, § 819 
Diversity of citizenship, lack of, § 801; § 841, p. 
145, n. 71 

Doubtful issues not determinable on motion, § 852 
Effect, §§ 869-873 
Ejectment, new trial, § 1060 
Employees’ actions, § 830 

Fair Labor Standards Act, § 831 
Equity, former practice, § 795 
Error, prayer for relief, § 824 
Estoppel, effect, §§ 813, 869 
Evidence, post 
Excusable neglect, 

Ground for vacation of order, § 876 
Time for vacation of order, § 877 
Excuses, failure to prosecute, § 812 
Extension of time, 

Amendment of complaint, § 866 
Answer, service of process, effect, § 810 
Fact issues. 

Grounds of motion requiring inquiry, § 854 
Not determinable on motion, § 853 
Failure, 

Answer written interrogatories, § 694 
Comply with order of court, § 798 
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Dismissal and nonsuit—Continued 
Failure—Continued 

Comply with rules, § 796 
Join indispensable party, § SOS 
Party to attend or serve answers, § 707 
Process, § SIO 

Substitute on death of party, § 805 
Failure to prosecute, § 811 

Adjudication on merits, effect, § 872 
Court's own motion, § 841 
Evidence and due diligence, § 854 
Excuses, § 812 
With prejudice, § 863 

Failure to state claim on which relief can be 
granted, § 819 

Adjudication on merits, § 871 
Admissions on motions to dismiss, § 855 
Complaint or pleading, § 821 
Court’s own motion, § 841 
Deposition for using contesting motion, § 549 
Fact issues on hearing motion, § 853 
Judgment on merits, § 820 
Leave to amend, § 866 
Matters considered on motion, § 858 
Motion to dismiss as test for legal sufficiency 
of complaint, § 844 

Puling as ruling on question of law, § 849 
Time for motion, § 845 
Fair Labor Standards Act, actions under. 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Enjoin or restrain violations, § 833 
Questions of fact, § 853 
Trial by court, § 1034, n. 53 
Fair Trade Act, actions for violation, § 839 
Federal officers, actions involving, § 832 
Federal Tort Claims Act, claims under, § 832 
Filing answer, service of process, effect, § 810 
Final judgment, § 1113, n. 59 

Order of court, requisite, § 861 
Findings of fact, § 1037, n. 94 
Findings of fact and conclusions of law, § 1040 
Amendment, § 1055 

Fire policy, action on, § 834, p. 136, n. 55 
Foreclosure proceedings, action to restrain, § 833, 
p. 134, n. 43 

Foreign corporations, action against, 

Want or defect of process, § 810, p. 91, n. 26 
Insufficient service, § 810 
Forma pauperis, 

Inability to secure counsel, excuse of failure 
to prosecute, § 812 
Proceedings, § 796 

Formalities, non compliance, restriction, § 796 
Forum non conveniens, generally, ante 
Fourth-party complaints, § 829 
Negligence actions, § 836 
Fraud, post 

Governmental bodies or officers, actions involv¬ 
ing, § 832 

Grounds for vacation of order, § 876 
Grounds in general, §§ 796-817 
Hardship, § 493 

Hearing and determination of motion, 

Generally, §§ 841, 849-860 
Admissions and assumptions, §§ 855-857 
Improper service, § 856 


Dismissal and nonsuit—Continued 

Hearing and determination of motion—Continued 
Admissions and assumptions—Continued 
Matters not deemed admitted, § 857 
Want of jurisdiction, § 856 
Construction of pleadings, § 851 
Doubtful issues, § 852 

Examination of motion and pleadings, § 849 
Fact issues, § 853 

Grounds of motion requiring fact in¬ 
quiry, § 854 

Improper service, acceptance of factual al¬ 
legations of complaint as true, § 856 
Inferences from pleading, resolving in favor 
of pleader, § 851 

Intendments of pleadings, resulting in favor 
of pleader, § 851 
Judicial notice, cases, § 849 
Liberal construction of pleading, § 851 
Matters considered, §§ 858-860 
Affidavits, § 859 
New matter in motion, § 860 
Speaking motion, § 860 
Matters not deemed admitted, § 857 
Pleadings, construction, § 851 
Presumptions from pleading, resolving in fa¬ 
vor of pleader, § 851 
Principles of law controlling, § 849 
Reserving decision, § 850 
Time of determination, § 850 
Want of jurisdiction, 

Acceptance of factual allegations of com¬ 
plaint as true, § 856 
Dismissal for, § 849 

Imposition on court, § 493 
Impossibility of prosecution, § 811 
Improper parties, § 480, p. 715, n. 56 
Action brought against, § 804 
Improper venue, § 480 

Improperly made or joined parties, § 803 
Time for motion, § 845 
Inadvertence, 

Grounds for vacation of order, § 876 
Time for vacation of order, § 877 
Indefiniteness of pleading, § 822 
Indemnity actions, § 834 
Indispensable party, 

Absence, § 808 

Denial of motion on ground of lack of, § 865' 
Effect, § 870 
Failure to join, 

Matters considered on motion to dismiss, 
§ 858 

Order, § 864 

Ground, leave to amend, § 866 
Nonjoinder, time for motion, § 845 
Presence destroying diversity of citizenship, 
§ 801 

Want of, court’s own motion, § 841 
Inferences of fact, unwarranted, not deemed ad¬ 
mitted on motion to dismiss, § 857 
Informality of pleadings, § 822 
Information as to basis of claim or relief, failure 
of complaint to disclose, § 819 
Informers, charge under federal informer statute^ 
failure to prosecute, § 811, p. 93, n. 42 
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Dismissal and nonsuit—Continued 
Injunction actions, § 833 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Against further suit, effect, § 8Y1 
Attacking constitutionality of state statute, 
doubtful constitutional questions, § 795, 
p. 70, n. 42 

Defense of process, § 810, p. 91, n. 26 
Lack of jurisdiction, § 850, p. 161, n. 59 
Process, want or defect, § 810, p. 91, n. 26 
Questions of fact, intent of defendant’s acts, 
§ 853 

Institution of proceedings, § 840 
Insufficiency of pleadings, §§ 819-821 
Insurance actions, § 834 
Intelligibility of complaint, § 822 
Interpleading proceeding, lack of jurisdiction, 
§ 843, p. 148, n. 4 
Interrogatories, 

Failure to answer, with prejudice, § 863 
Failure to serve answers, ^ 797 
Intervention, post 
Involuntary dismissal, §§ 791-878 

Answer, service, effect, §§ 775-777 
Intervention, § 789 

Jail warden, complaint in action against, § 832 
Joinder of parties, improper or collusive, § 803 
Judgment, 

Action for obtaining by corrupt influence of 
judge, § 838 

Construction and operation, § 1119, n. 18 
Reopening, § 868 
State court, § 816 
Judicial notice, 

Matters considered on motion to dismiss, 
§ 858 

Untrue facts, not deemed admitted on mo¬ 
tion to dismiss, § 857 
Jurisdiction, post 
Xabor union, actions against, 

Class action against manufacturer to prevent 
decentralization, § 827 

Complaints under War Labor Disputes Act, 
§ 839 

Injunctions, § 833, p. 135, n. 44 
Want or defects in process, § 810, p. 91, n. 27 
Laches, 

Affidavit in support of motion, § 859 
Affirmative defense, § 814 
Lack of detail or artistry in pleading, § 822 
Land actions or suits, § 839 
Law governing, § 791 
Leases, actions or suits involving, § 839 
Leave to amend, after dismissal, § 868 
Liability of defendants, effect, § 870 
Libel and slander actions, § 835 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Liens, enforcement of tax lien or claim, § 837 
Limitations, 

Affidavit in support of motion, § 859 
Claims barred by, with prejudice, § 863 
Power of courts, § 791 


Dismissal and nonsuit—Continued 

Malicious prosecution action, § 838 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Counterclaim filed, § 822, p. 121, n. 99 
Malpractice action, defect in pleading, § 838 
Managing agent of corporations, 

Failure to comply with order of court, § 798 
Willful failure to appear or serve answers, 
§ 797 

Mental institution, complaint in action for im¬ 
proper confinement, § 838 
Merger of claims, defense involving questions of 
fact, § 813 

Merits, authority and duty of court, § 791 
Mineral rights, actions for alleged interference, 
§838 

Misconduct of adverse party, 

Ground for vacation of order, § 876 
Time for vacation of order, § 877 
Misdescription of parties, § 804 
Misjoinder, 

Causes of action, severance, § 849 
Claim for causes of action, § 818 
Misjoinder of parties, effect, § 809 
Misnomer of parties, § 804 
Mistake, 

Grounds for vacation of order, § 876 
Time for vacation of order, § 877 
Monopolies, § 826 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Want of jurisdiction, § 858, p. 183, n. 9 
Conspiracy, § 828 
Moot case, § 796 

Moot claims, with prejudice, § 863 
Motion for, 

Admissions, §§ 855-857 
Affidavits, support or opposition, § 859 
Affirmative defenses, raising or hearing on 
motion to dismiss, § 813 
Assumptions, §§ 855-857 
Combining with motion to intervene, § 372 
Decisions as law of the case, § 869 
Discretion of court, § 792 
Extreme remedy, § 791 
General appearance, § 246, p. 346, n. 61 
Improper service, allegations of complaint ac¬ 
cepted as true, § 856 

Intervenor combining with motion to inter¬ 
vene, § 142, p. 226, n. 46 
Matters considered, §§ 858-860 
Matters not deemed admitted, § 857 
Motion for more definite statement as fore¬ 
runner or substitute for, § 383 
Nature and purpose, § 844 
Nonjoinder of defendant, § 175 
Notice, § 848 

Order of court, §§ 861-868 
Other motions or pleadings treated as, § 846 
Party and proceedings thereon, §§ 843-847 
Renewal, § 847 

Requisites and sufficiency, § 846 
Responsive or subsequent pleadings, § 846 
Restriction on grant, § 791 
Successive motions, § 847 
Time, § 845 
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Dismissal and nonsnit—Continued 
Motion for—Continued 

Treated as motion for, 

Directed verdict, § 971, n. 86 
Judgment on the pleadings, § 407 
More definite statement, § 393 
Want of jurisdiction, allegations of complaint 
accepted as true, § 856 
Motion for summary judgment, 

Comparison, § 844 
Other remedy, § 793 
Motion to intervene, § 143 

National service life insurance policies, actions 
on, § 832; § 834, p. 136, n. 55 
Negligence actions, § 836 

Independent acts of negligence, § 855, p. 173, 
n. 24 

New matter in motion to dismiss, § 860 
New trial, reinstatement, § 1104 
New York port authority, complaint in action 
against, § 832 

Newly discovered evidence, time for vacation of 
order, § 877 

Nonjoinder of parties, effect, § 807 
Nonresidents, failure to serve Vvdth process, 
§ 810 

Notice, motion, § 848 
Notice and hearing, § 841 
Novation, interposed in answer, § 813 
Objections, 

Contents of motion, § 847 
Lack of sufficient jurisdictional averments, 
§ 820 

Occupational disease, complaint in employee’s 
action against employer for damages, § 830, 
p. 129, n. 91 

Officers, actions involving public officers, § 832 
Opening statements, counsel, § 924 
Operation as adjudication on merits, § 871 
Oppressive choice of forum, § 493 
Order of court, §§ 861-868 
Absolute dismissal, § 863 
Amendment, § 874 
Clear and unambiguous, § 861 
Failure to comply with, § 798 
Final judgment, requisites, § 861 
Forum non conveniens, § 494 
Grounds for vacation, § 876 
Leave to amend, § 866 
After dismissal, § 868 
Leave to answer, § 867 
Operation, § 871 

Pleading counterclaim before service of mo¬ 
tion to dismiss, effect, § 778 
Pleading over, § 806 

After dismissal, § 868 

Prejudice, operation as adjudication on mer¬ 
its, § 871 

Proceedings for vacation, § 878 
Provision as to prejudice not determinative 
of gi*ounds, § 864 
Ees judicata, § 871 
Situs of new action, § 863 
Terms and conditions, § 862 
Time for vacation, § 877 
Vacation, §§ 875-878 

Voluntary dismissal, post, this subhead 


Dismissal and nonsuit—Continued 
Order of court—Continued 

Without prejudice, §§ 863, 871 
Denial of motion, § 865 
Jurisdiction, want of, § 864 
Venue, improper, § 864 

Orderly statement of claims in complaint, lack 
of, § 822 

Other remedy, availability or prior use, § 793 
Paragraphs of complaint, failure to number, § 822 
Partial, causes of parties, § 794 
Particular actions, defects in pleadings, §§ 825- 
839 

Particular actions and allegations, acceptance as 
true on motion to dismiss, § 855 
Particular defects in pleadings, § 822 
Parties, post 

Patent licensing agreement, complaint seeking 
accounting, § 839 

Pendency of another action, § 816 
Application of rules, § 20 
Excuse for failure to prosecute, § 812 
Length, want of prosecution, § 811 
Permissive counterclaim, failure to allege juris¬ 
diction, § 823 

Person, lack of jurisdiction over, § 799 
Personal injury actions. 

Acceptance of allegations of complaint as 
true on motion to dismiss, § 855 
Automobile, process, want or defect, § 810, 
p. 91, n. 26 

Petition, admissions on motion to dismiss, § 855 
Petition for declaration, acceptance as true om 
motion to dismiss, § 855 
Physical examination, 

Failure to appear for taking, with prejudice, 
§ 863 

Failure to comply with order, § 798 
Pleadings, 

Admissions as true on motion to dismiss, 
§§ 855-857 

Defects in pleading, §§ 818-839 
Matters considered on motion to dismiss, 
§858 

Over, after dismissal, § 868 
Particular allegations, acceptance as true on 
motion to dismiss, § 855 
Treated as motions to dismiss, § 846 
Police officers, complaints in action against, § 832 
Portions of complaint, restriction, § 818 
Postmaster, complaints in action against local 
postmaster, § 832 
Prayer, relief, error, § 824 
Prematurity, affirmative defense, § 814 
Presumption, falsity of inconsistent allegations 
in another complaint, § 855, p. 173, n. 16 
Pre-trial conference, failure to appear, § 905 
Prior decision, summary judgment, § 1155 
Prior denial of motion not bar to transfer, § 498,. 

p. 743, n. 54 
Privilege, effect, § 813 
Proceedings, §§ 840-878 
Process, § 840 

Defects in or failure of, § 810 
Order, § 864 
Insufficiency, 

Counter-affidavits to dispute, § 854 


824 



FEDERAL CIVIL PROCEDURE 


Dismissal and nonsuit—Continued 
Process—Continued 

Insufficiency—Continued 

Service, matters considered on naotion to 
dismiss, § 858 

Service of process, post this subhead 
Production of documents, 

Failure to comply with order, § 798 
Failure to produce, with prejudice, § 863 
Public bodies, actions involving, § 832 
Public officers. 

Improper acts, examination of complaint on 
motion, § 851, p. 164, n. 76 
Substitution of successor, failure, § 805 
Public policy, contract in violation of, § 829, 
p. 127, n. 67 
'Question of fact. 

Due diligence in prosecution, § 854 
Jurisdictional issue, § 854 
'Question of law, ruling on failure to state claim 
for which relief can be granted, § 819 
Questions presented, § 981 
Railroads, complaints in actions against, § 839 
Real party in interest, 

Commencement of action by, necessity, § 804 
Grounds, order, § 864 
Receivers, 

Actions or suits involving, § 839 
Appointment, effect, § 775 
Reconventional demand, § 805, p, 85, n. 73 
References, cost, § 1287 
Rehearing, motion to dismiss, § 878 
Reinstatement of former position, employee’s ac¬ 
tion, § 830, p. 130, n. 92 
Release, interposed in answer, effect, § 813 
Relief prayed for, error, § 824 
Reply to counterclaim, § 823 
Representative actions, 

Denial of motion, § 865 
Enforce order of national railroad adjust¬ 
ment board, § 827 

Fair Labor Standards Act, § 831, p. 131, n. 6 
Requisites of motion for, § 846 
Res judicata, § 871 
Defense, § 815 
Order § 871 

Want of prosecution, § 872 
Rescission and cancellation of policies, action 
for, § 834, p. 136, n, 55 

Reservation of decision on hearing of motion, 

§ 850 

Return service of summons in proceedings, § 840 
Right of recovery, complaint showing, effect, 

§ 819 

Secondary actions by shareholders, 

Defects in pleading, § 827 

Incorporated or unincorporated association, 

§ 827 

Speaking motion, § 860 

Separate counts in complaint, failure to state, 

§ 822 

Separate trial, motion for other remedy, § 793 
Service, 

Improper, acceptance of factual allegations 
of complaint as true on motion to dis¬ 
miss for, § 856 
Motion, § 843 


Dismissal and nonsuit—Continued 
Service of process, 

Defective, order, § 864 

Failure of proper service, § 810 

Improper, 

Affidavits, consideration on motion to 
dismiss on ground of, §§ 858, 859 
Consideration on motion to dismiss on 
ground of, §§ 858, 859 
Insufficient, 

Counter-affidavits to dispute, § 854 
Matters considered on motion to dis¬ 
miss, § 858 

Set-off and counterclaim, §§ 981, 1034 

Absence of indispensable parties, § 808, 
p. 88, n. 97 

Acceptance of allegations of defense as true 
on motion to dismiss, § 855 
Action by insurer against insured, § 834 
Action by United States to establish water 
rights, § 832 

Defects or insufficiency, § 823 
Deferment, determination of motion to dis¬ 
miss, § 850 

Dependent counterclaim, effect of dismissal 
on, § 873 

Interpleader, matters considered on motion, 

§ 858, p. 177, n. 62 

Liberal construction of motion to dismiss, 

§ 851, p. 162, n. 66 

Malicious prosecution of action in which 
filed, § 822, p. 121, n. 99 
Motion for judgment treated as motion to 
dismiss, § 846 

Motion for leave to reargue, time, § 877 
Premature, § 871 

Permissive, lack of jurisdictional amount, § 
802, p. 82, n, 41 

Reformation of contract for commissions on 
sales, § 829 

Stockholders’ derivative suit, § 827 
Time, § 789 

Want of prosecution, § 811 
Setting aside, § 1234 
Hearings, § 1251 

Setting out facts in pleadings, effect on motion, 

§ 819 

Settlement, effect, § 813 
Sheriff, complaints in action against, § 832 
Shipping contracts, breach, § 829, p. 127, n. 68 
Shop rights, employee’s action against employer, 

§ 830 

Sidewalk accident, admissions, § 855, p. 173, n. 25 

Signature, failure to sign pleading, § 822 

Simplicity of pleading, § 822 

Situs of new action, § 863 

Slander actions, § 835 

Speaking motion, § 860 

Specific performance, actions or suits involving, 

§ 839 

State bodies, actions involving, § 832 
State officers, actions involving, § 832 
State practice, applicability, § 958, n, 66 
State’s attorney, complaint in actions for depriva- 
tion of civil rights, § 832 
Statute of frauds, defense, § 817 
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Dismissal and nonsuit—Continued 
Stay, 

Arbitration of discharge of employee, § 830 
Pending administrative proceedings, § 793 
Stipulations, § 1239, n. 30 
Costs, § 12S4 

Stockholders’ actions, § S27 
Defects in pleading, § 827 
Secondary actions, ante this subhead 
Subject matter, lack of jurisdiction over, ^ 800 
Diversity of citizenship included, § SOI 
Suggestion, § 842 

Subsequent joinder curing absence of indispensa¬ 
ble party, § 808, p. 88, n. OS 
Substitution, proper party on death of party, fail¬ 
ure, § 805 
Sufficiency, 

Complaint, test, § 819 
Blotion for, § 840 

Suggestion of lack of jurisdiction, § 812 
Summary proceedings, post 
Supplemental claim, § 818 
Surprise, 

Ground for vacation of order, § 870 
Time for vacation of order, § 877 
Survivor, counterclaim, § 873 
Tax actions, defects in pleadings, § 837 
Technical defects, dismissals not favored, § 818 
Term of court, time for vacation of order, effect, 
§ 877 

Termination of action upon, § 809 
Terms, order of court, § 862 

Test case, lack of jurisdiction, § 811, p. 93, n. 42 
Thing in abatement, other remedy, § 793, p. 60, 
m 92 

Third-party complaint, 

Acceptance as true on motion to dismiss, § 855 
Appellate costs, § 1293, n. 21 
Bankruptcy, § 839 
Claims, § 1034 

Right to indemnity, § 829 
Time, § 789 

Defects or insufficiency, § 823 
Motion to dismiss tantamount to motion for 
summary judgment, § 844, p. 150, n. 28 
Negligence actions, § 830 
Proceeding, § 791, p. 64, n. 74 
Recovery for loss of goods and collector of 
customs, § 832, p. 132, n. 11 
State agency, court action, § 806 
Threat to withdraw business from suppliers, anti¬ 
trust actions, § 826, p. 124, n. 31 
Time, post 
Tort actions, § 838 

Against school district, § 832 
Trade-marks, action respecting infringement, lack 
of jurisdiction, § 854, p. IfJS, n. 1 
Treble damages, complaint for violation of anti¬ 
trust laws, § 826 
Trial by court, §§ 1034,1035 
Trusts, actions or suits involving, § 839 
Truth, allegations of complaint on motion to dis¬ 
miss, § 855 

Unfair competition, actions or suits involving, 

§ 839 

Unincorporated medical association, want of ca¬ 
pacity to sue or be sued, § 806, p. 86, n. 80 


Dismissal and nonsuit—Continued 
United States, 

Action against, lack of jurisdiction, § 799 
Actions involving bodies or officers, § 832 
Failure of service of process as to, § 810 
Lack of jurisdiction, § 799 
United States attorney, complaint in action 
against, § 832 

Vacation of order, §§ 875-878, 981 
Grounds, § 876 
Proceedings for, § 878 
Time, § 877 

Vagueness of pleading, § 822 

Variance in action for refund of income taxes^ 
§ 837 

Venue, post 

Verification, failure to verify complaint, § S22 
Vessels, unseaworthiness, negligence, § 830, p. 138, 
n. 78 

Vexatious choice of forum, § 493 
Voluntary dismissal, §§ 775-790 

Adverse party, before service of answer or 
motion for summary judgment by, § 775 
Approval, class actions, proceedings for, § 787 
Answer, dismissal by adverse party, effect, 
§ 775 

Antitrust action by government, expenses, § 
781, p. 51, n. 49 
Application, character, § 788 
Attorney’s fees, 

Payment, terms and conditions of court 
order, § 781 

Separate motion for allowance, § 788, p. 
60, n. 29 

Class actions, ante 

Common right, enforcement in class action, 
notice of dismissal, § 780 
Costs, payment, terms and conditions of court 
order, § 781 
Counterclaim, 

Pleading before service of motion to dis¬ 
miss, effect, § 778 
Time, § 789 
Cross claim, time, § 789 
Death of party, § 777 

Declaratory judgment, counterclaim inter¬ 
posed for, § 778, p. 48, n. 14 
Determination of propriety, class actions, 
§ 788 

Discretion of court, § 777 
Class action, § 788 

Exi>enses, payment, terms and conditions of 
court order, § 781 
Hearing on motion, § 779 
Intervention, presenting justifiable issues, 

§ 775, p. 40, n. 44 

Joint right of, enforcement in class action, 
notice of dismissal, § 786 
Limitations, motion raising defense, § 775, 
p. 41, n. 45 
Motion, § 779 

Failure to state claim, § 786, p. 57, n. 94 
Pleading counterclaim before service, ef¬ 
fect, § 778 

Proceedings on, § 779 
Motion for summary judgment, 

Adverse party, service, effect, § 775 
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Dismissal and nonsuit—Continued 
Voluntary dismissal—Continued 

Motion for summary judgment—Continued 
Service, effect, §§ 775-777 
Nature and effect, § 775 
Notice, §§ 776, 790 

Class actions, § 786 
Filing, § 775 

Operation and effect of court order, § 783 
Order of court, §§ 776-784 

Class action, vacation of approval, § 785 
Discretion of court, § 777 
Motion and proceedings thereon, § 779 
Necessity, §§ 775, 776 
Operation and effect, § 783 
Pleading counterclaim before service of 
motion to dismiss, effect, § 778 
Belief from order, § 784 
' Part of action, § 790 

Parties, dismissal as to some parties, § 790 
Payment, costs and expenses, terms and con¬ 
ditions of court order, § 781 
Pleading counterclaim before service of mo¬ 
tion to dismiss, effect, § 778 
Proceedings for approval, class actions, § 787 
Keceiver, appointment, effect, §§ 775, 776 
Class actions, § 785 
Relief from court order, § 784 
Relief on, § 775 

Secondary right, enforcement in class action, 
notice of dismissal, § 786 
Service, motion to dismiss, pleading counter¬ 
claim before, effect, § 778 
Statutes and rules formerly applicable, § 775 
Stipulation of parties, §§ 775, 776 
Terms and conditions, §§ 779-782 

Payment of costs and expenses, § 781 
With or without prejudice, § 782 
Third-party claim, time, § 789 
Third-party complaint, filing, § 777, p. 47, 
n. 4 

Time, notice, filing, § 775 
With or without prejudice, § 782 
Without prejudice, court order, § 783 
Waiver, §§ 981, 1186 

Defendant’s right to answer on service of 
motion to dismiss, effect, § 843 
Effect, § 813 

Error in granting leave to amend, § 866 
Trial by court, § 1034 

Want of capacity to sue or be sued, § 806 
Want of jurisdiction, §§ 799-803 
Want of particularity of pleadings, § 822 
Want of prosecution, § 811 
Excuses, § 812 
Prejudice, § 872 
Time for motion, § 845 

War Labor Disputes Act, complaints in actions 
against labor unions, § 839 
With prejudice, operation as adjudication on mer¬ 
its, § 871 

Without prejudice, § 871 
Denial of motion, § 865 
Jurisdiction, want of, § 864 
Order of court, § 863 
Venue, improper, § 864 

Witnesses, travelling expenses, cost, § 1290, n. 53 

827 . 


Dismissal and nonsuit—Continued 

Workmen’s compensation law, payment under, 
effect, § 813 

Written motion, necessity, § 846 
Wrongful death actions, acceptance of allegations 
of complaint as true on motion to dismiss, 
§ 855 

Wrongful discharge of employee, failure of com¬ 
plaint to show jurisdiction, § 830 
Wrongful failure of party to appear to take depo¬ 
sition, § 797 

Dispersal, jury, deliberations in progress, § 929 
Display of name, foreign corporation, doing business, 
service of process, § 213, p. 308, n. 35 
Disposition of motions, § 374 
Speaking motions, § 375 

Disposition of property controlled by court, interven¬ 
tion by right or privilege, § 135 
Disputable issues, question of law and fact, § 964, n. 32 
Disqualification of witness of because of interest, 
§ 521 

Dissent, sealed verdict, § 997 
Dissolution, 

Attachment and garnishment, § 239 
Corporations, ante 

Federal agency, substitution of parties, time lim¬ 
itation, § 162 

Injunctions, findings of fact and conclusions of 
law, § 1042 

Joint adventures, jury trial, § 945, n. 32 
Distance, 

Subpoena, limitation on service, § 517 
Subpoena duces tecum, limitation on service, 
§ 518 

Travel, pretrial examination of plaintiff, § 612 
Distinction between law and equity prior to adop¬ 
tion of rules, § 38 

Distortion, judge’s remarks and conduct, § 922, n. 33 
Distributors, 

Counterclaim, summary judgment, § 1153, n. 43 
Monopolies, summary judgment, § 1158, n. 98 
Sales, summary judgment, § 1176 
District and prosecuting attorneys. United States, 
jury lists, § 956, n. 26 

District manager, foreign corporation, presence as 
doing business, service of process, § 213, p. 311, 
n. 55 

District of Columbia, 

Counterclaim, municipal court action as counter¬ 
claim to action in district court, § 313 
Courts, see O.J.S. Federal Courts 
Partnerships, capacity to sue, § 49 
Unincorporated associations, capacity to sue, § 49 
Distringas, definitions, § 1256, n. 88 
Disturbing events, default judgment, setting aside, 
§ 1130, p. 518, n, 21 
Diversity of citizenship, 

Allegation or proof of jurisdictional amount, ne¬ 
cessity, § 359 

Alternative allegations of fact, § 270 
Amendment, 

Adding new party plaintiff, existence at time 
of filing original complaint, § 323 
Cure, lack of, § 323, p. 491, n. 87 
Pleadings, matter of procedure, § 322 
Attorney’s fees, taxation as cost, § 1283, p. 741 
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Diversity of citizenship—Continued 

Change of venue destroying, denial of motion, 
§ 501, p. 745, n, 74 

Class action, necessity of allegation, § 208, p. 436, 
n. 25 

Complaint, 

Class action, necessity of allegation, § 298, 
p. 436, n. 25 

Injunction, requisites and sufficiency, § 292 
Sufficiency of allegation, § 270 
Venue or jurisdiction of particular district, 
averment showing, § 276 
Congress, power in, § 2, p. 39, n. 33 
Consent, conferring jurisdiction by, § 476 
Costs, 

Security, § 1270, p. 726 
State practice, conformity, § 1275, n. 87 
Counterclaim, jurisdiction dependent on, plead¬ 
ing, § 317, p. 473, n. 32 
Cross hill or counterclaim, effect of filing on ju¬ 
risdiction. § 309, p. 456, n. 89 
Defeating jurisdiction by amendment, § 323 
Defect in pleading, curing, § 300 
Defense of lack of, determination in advance of 
trial, § 373 

Defense of lack of jurisdiction, waiver, § 470, 
p. 709, n. 2 
Depositions, 

Determining question as to jurisdiction, § 470, 
p. 696, n. 07 

Pending action, additional acts to establish, 
§ 553, p. 810, n. 32 

Discretion of court, amendments of jurisdictional 
averment, § 323 

Equitable remedies, granting where relief not 
available in courts of state, § 39 
Federal constitution and statutes governing, ef¬ 
fect of state law, § 23 

Forum non conveniens, actions subject to, § 489 
Indispensable parties, determination, § 96 
Intervention sought, § 130 
Jurisdiction, determining, § 474 
Court, § 471, p. 697, n. 11 
Law governing remedy and relief, § 39 
Legal sufficiency of evidence, determination, § 460 
Motion to strike, law governing, § 413 
Ousting or defeating jurisdiction by amendment, 
§323 

Parties, dropping to achieve or maintain, § 177 
Partnership or unincorporated association, capac¬ 
ity to sue, § 49 

Permissive intervention, independent grounds of 
jurisdiction, § 130, p. 221, n. 77 
Permissive joinder of parties, § 113 
Presumption of citizenship, voting, § 441, p, 648, 
n. 76 

Presumptions against jurisdiction of court, § 449, 
p. 658, n. 58 

Questions of law and fact, conflict of laws, § 958 
Service of process, § 190, p. 276, n. 51 
Spurious class suit, intervention, § 139 
Striking out, affirmative defense of no legal ca¬ 
pacity to maintain suit, § 425, p. 625, n. 95 
Submission of cases to jury, applicability of local 
law, § 961 

Third-party proceedings, § 122 

Amendment to cure defects in parties, § 180 


Diversity of citizenship—Continued 

Third-party proceedings—Continued 
Complaint, § 117, p. 179, n. 52 
' Pleading, § 125, p. 201, n. 28 
Waiver, jurisdiction of defect, conferring juris* 
diction by, § 476 

Weight and sufficiency of evidence, § 462 
Dividends, stockholders action to compel declarations, 
§§ 83, 90 
Divorce, 

AflSidavits, summary judgment, § 1105, n. 78 
Answer, absence as admission, § 305, p. 448, n. 23 
Depositions and discovery, availability of remedy, 
§529 

Joinder with wife’s action to assert right in hus¬ 
band’s property, § 40, p. 84, n. 60 
Judgment, 

Eegistration in other districts, § 1232 
Setting aside, § 1242 
Summary judgment, § 1182 
Written interrogatories to parties, § 648 
Dock workers, personal injuries, summary judgment, 
§ 1177 

Dockets, § 933, p. 272 

Advancement of eases, § 034 

Congestion, change of venue, convenience of par* 
ties and witnesses, § 510 
Depositions, waiver, § 1286, n. 76 
Entry of judgment, § 1227; § 1229, n. 55 
Fees, taxation as cost, § 1283, p. 739 
Judicial notice of conditions, § 447 
New trial, time, § 1085, n. 44 
Notation, entry of judgment, § 1228 
Sufficiency, § 1230 
Preference, § 934 

Pre-trial conference, purpose to reduce conges* 
tion, § 906 

Eeference, docket congestion, § 891 
Transfer of cases, § 933, p. 274 
Doctrine of rearrangement or realignment of parties, 
§ 42 

Documentary evidence, 

Admissibility, § 455 
Documents, 

Competency, jui’ors, new trial, § 1070 
Copies, costs, § 1282, p. 734 
Depositions and discovery, 

Scope of examination, § 624 
Subpoena duces tecum, § 586 
Photostats, right to take, § 696 
Production of documents and things for inspec¬ 
tion, copying, or photographing, generally^ 
post 

Eefreshing memory of witness, § 522 
Subpoenas duces tecum, § 518 
Summary judgment, § 1200 
Admissions, § 1210 

Dogs, death, carriers, summary judgment, § 1165, n. 58 
Doing business in state, 

Depositions pending action as to extent, § 553, 
p. 810, n. 32 

Foreign corporation, service of process, § 213 
Foreign partnerships and associations, service of 
process, § 221 

Objections to venue, waiver, § 485 
Venue, waiver of objection to, § 485 
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Domicile or residence, 

See, also, C.J.S. Domicile 
Amendment of jurisdictional averment, § 323 
Appearance, judgment, § 1106, n. 40 
Attorneys, final argument, § 925, p. 265, n. 1 
Capacity of party determined by law of domi¬ 
cile, § 46 

Change, burden of proof, § 449 
Change of venue, convenience of parties and wit¬ 
nesses, consideration, § 508 
Complaint, allegations, § 276 
Consent judgment, § 1117, n. 4 
Consolidation of actions, § 916, p. 241, n. 68 
Default judgment, entry, § 1123, n. 48 
Depositions and discovery, 

Objections, residence of person examined, 
§ 565 

Place for pretrial examination, § 611 
Kequiring attendance at examination, § 582 
Securing attendance of witness, § 582 
Venue improperly laid, § 534 
Different states, class actions, impracticability of 
joining all members of class, § 71, p. 121, n. 36 
Evidence, see C.J.S. Domicile 
Executions, § 1260 

Expert witness, consideration in change of venue, 
convenience of parties and witnesses, § 508, 
p. 761, n. 55 

Foreign country, written interrogatories, § 651 
Deposition on, § 601, p. 859, n. 44 
Forum non conveniens, 

Plaintiff’s residence, consideration, § 492 
Retention or rejection of jurisdiction, § 493 
Judgment, § 1107 

Revival, § 1120, n. 28 
Satisfaction, § 1121, n. 36 
Jurisdictional averment, amendment, § 323 
Jury panel, § 956, n. 31 

Material witnesses residing in other states, mo¬ 
tion for forum non conveniens, § 491 
Nonresidents, generally, post 
Pretrial examination. 

Defendant, § 613 
Plaintiff, § 612 
Witness, § 611 

Questions of law and fact, § 966, n. 43 
Weight and sufficiency of evidence, § 462 

Donnybrook Pair, intervention tending to make suit 
into, § 136, p. 218, n. 39 

Dormant judgments, executions, § 1258; § 1260, n. 16 
Registration in other districts, § 1232, n. 79 
Revival, § 1120 

Double derivative rights, stockholders class action, 

§ 84 

Double indemnity. 

Judgment notwithstanding verdict, § 1222, n. 91 
Opening and closing arguments, § 920, n. 9 
Presumptions, summary judgment, § 1190, n. 1 
Summary judgment, § 1171, n. 44 

Double motions, treating as two separate motions, 
§ 374 

Double questions, special verdict, § 1022 

Doubt as to defendant liable, permissive joinder of 
parties, § 113 

Doubtful averment, motion for more definite state¬ 
ment, § 377 


Drains and drainage, 

Damages, jury trial, § 951, p. 311, n. 52 
Execution, supplementary proceedings, § 1267, 
n. 68 

Injunction, judgment, relief granted, § 1114, n. 67 
Malfeasance, findings of fact and conclusions of 
law, sufficiency, § 1051, n. 13 
Drawings, 

Costs, § 1282, p. 734 
Reception of evidence, § 935, p. 280 
Dropping causes of action, amendment of pleading, 
§ 339 

Drowning, negligence, consolidation of actions, § 916, 
p. 241, n. 76 
Drugs and medicine. 

Damages, new trial, § 1075, n. 2 
Witnesses, hypothetical questions, judge’s re¬ 
marks and conduct, § 922, n. 45 
Drunkards and drunkenness. 

Attorneys, judgment, setting aside, § 1243, n. 94 
Death action defense, motion for more definite 
statement, § 390, p. 589, n. 67 
Drunken driving, instructions to jury, § 985, n. 65- 
Judge’s remarks and conduct, § 922, n. 28 
Juries, new trial, § 1070 
Negligence, partial new trial, § 1059, n. 1 
Due process of law. Constitutional law, ante 
Duplication, issues, special verdict, § 1022, n. 35 
Duration, 

Judgment liens, § 1252 

Constitutional law, § 1253, n. 54 
Privilege, production of attorney’s work product, 

§ 711 

Duress or coercion, 

Damages, summary judgment, § 1180, n. 57 
Interrogatories, § 1010 
Judgments, §§ 1114,1118 

Setting aside, § 1245, n. 42 
Juries, § 931; § 955, n. 14 
New trial, § 1071 

Motion to strike defense alleging, burden of sus¬ 
taining defense, § 437 
Release, summary judgment, § 1149 
Signature, summary judgment, § 1198, n. 27 
Dust, employees, exposure, consolidation of actions,. 

§ 916, p. 243, n. 82 
Dwellings, 

Bankruptcy, summary judgment, § 1160, n. 17 
Contractors, master’s fees, allowance of cost, 

§ 1287, n. 79 

Contracts, judgments, pleading, § 1109, p. 494, 
n. 75 

Injunction, summary judgment, § 1172, n. 57 
Insurance mentioned in trial, mistrial, § 969, n. 75 
Judgments, relief, § 1233, n. 10 
Jurors, separation at night, new trial, § 1070 
Earning power, arguments of counsel, misconduct,. 

cure, § 926, n. 23 
Earnings, loss, 

Instructions to jury, objections, § 992, n. 55 
Judgment, pleading, § 1109, p. 494, n. 76 
Ears, negligence, question of law and fact, § 967, n. 62 
Easements, 

Abandonment, summary judgment, § 1172, n. 5T 
Affidavits, summary judgment, § 1198, n. 17 
Eccentricities, witnesses, questions of law and fact,. 
§ 963, n. 27 
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Economic depression, judicial notice, § 442 
Economy, consolidation of actions, § 910, p. 241 
Editorial, memorandum occasioning, production for 
inspection, etc., § 710, p. 1004, n. 82 
Effect, 

Amendment of pleadings, § 340 
Relation Lack, § 347 
Attachment and garnishment, § 241 
Court rules, § 6 
Depositions, § 639 
Intervention or denial, § 130 

Order, change of venue, convenience of parties 
and witnesses, § 513 
Rules, §§ 14-10 

Jurisdiction and venue, § 19 
Statement furnished, motion for more definite 
statement, § 396 

Substitution of parties or denial of application, 
§ 167 

Effective date of rules, § 20 
Effective representation, class actions, § 75 
Effective testimony or information, deposition discov¬ 
ery procedure, § 541 

Efficient and prompt administration of justice, con¬ 
sideration for change of venue, § 508 
Eggs, contracts, cancellation, mistrial, § 909, n. 75 
Ejectment, 

Admissions, summary judgment, § 11S7, n. 57 
Aliquot share, joinder of tenants in common, § 107 
Default judgment, notice of application, § 1127, 
n. 85 

Defect of complaint cured by answer, § 365, 
p. 551, n. 5 

Defenses, § 4, p. 42, n. 71 

Equitable estoppel pleaded as defense, § 4, p. 43, 
L. 79 

Executions, § 1255 

Final record, conformity to state practice under 
conformity act, § 29 

Mines and minerals, summary judgment, § 1174 
New trial, §§ 1057, 1060 

Objection, value of land not stated in declaration, 
taking at trial, § 363, p. 549, n. 79 
Summary judgment, §§ 1151, 1172 
Weight and sufficiency of evidence, new trial, 
§ 1073, p. 447, n. 61 
Election of remedies, § 38 

Between claims or defenses, 

Inconsistency, § 399 
Judgment on the pleadings, § 405 
Between defendants, § 177 
Defenses, summary judgment, § 1149 
Remittitur, new trial, § 1101 
Elections, 

Registrars, discrimination because of race, proof 
to sustain class action, § 81 
Summary judgment, § 1182 

Electric fans, contracts, oral evidence, instructions to 
jury, § 990, n. 1 

Electric light and power companies, attorney’s fees, 
allowance as cost, § 1283, p. 738, n. 85 
Elements, 

Judgment, § 1105 
Jury trial, § 943, n. 18 
Elevators, 

Hotels, interrogatories accompanying verdict, 
§ 1009, n, 7 


Elevators—Continued 

Shafts, personal injuries, instructions to jury, 
§ 990, n. 91 
Elimination, 

Causes of action, amendment of pleadings, § 339 
Procedure, distinction between law and equity, 
§ 38 

Embarrassment, 

Depositions, 

Protective orders, § 599 

Termination or limitation of examination, 
§ 607 

Limitation on number of written interrogatories 
to protect party from, § 663 
Written interrogatories, protective orders, § 673 
Embellishment, reception of evidence, § 935, p. 278 
Emergency Price Control Act. Price control, post 
Eminent domain, 

Additur, new trial, § 1102 
Application of rules, § 9 

Appraiser, valuation, depositions and discovery, 
scope, § 626 

Complaint, requisites and sufficiency, § 281 
Conformity to state practice, § 33 
Cost, state practice, conformity, § 1275, n. 89 
Default judgment, setting aside, § 1130, p. 522 
Executions, § 1255, n. 68 

Injunction, landowner as indispensable or con¬ 
ditionally necessary party, § 107 
Instructions to jury, rulings on request, § 993, 
n. 69 

Judgments, 

Setting aside, § 1234 

Newly discovered evidence, § 1244 
Term of court, § 1249, p. 692 
Jury trial, § 951, p. 314, n. 80 
Motion for more definite statement, § 387 
New trial, time, § 1085, n. 49 
Pleading, law governing, § 247 
Process, § 188 

Separate trials, § 917, p. 249, n. 41 
Special verdict, § 1018 

Supplemental petition, discretion of court, § 352, 
p. 535, n. 93 

Trial by court, § 1028, n. 85 
View by jury, arguments and conduct of counsel, 
§ 923, n. 52 
Emotional appeals. 

Final argument, objections, § 932, n. 81 
Misconduct of counsel, cure, § 926, n. 23 
Emotional stability, evidence, instructions to jury, 
§ 990, n. 91 
Emphasis, 

Evidence, new trial, § 1098, n. 18 
Instructions to jury, § 985 
Judge’s remarks and conduct, § 922 
Repetitious instructions to jury, § 989, n. 90 
Employees 

Death, ante 

Depositions and discovery, ante 
Officers and employees, generally, post 
Employer and employee. Labor and employment, 
generally, post 

Employment contracts. Labor and employment, post 
Enforcement, 

Subpoena, § 517 
Subpoena duces tecum, § 518 
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Engineers, indebtedness, affirmative defenses, sum¬ 
mary judgment, § 1149, n. 99 
Enjoining class action, right, § 64 
Enlargement of time, motion to strike, § 436 
Entire pleading, motion to strike, § 430 
Entry, 

Default judgment, §§ 1122-1128, pp. 511-516 
Government records not original, admissibility, 
§ 457 

Judgments and decrees, post 
Premises for inspection, duty of owner, § 699 
Equipment. Machinery and equipment, generally, post 
Equitable defenses. Defenses, ante 
Equitable fraud, life insurance, jury trial, § 951, p. 
311, n. 41 

Equitable relief, complaint seeking, § 268 
Equity, § 1 

Advisory jury, § 1029, n. 97 
Verdict, § 1030, n. 10 

Appellate cost, discretion of court, § 1292, p. 760, 
n. 90 

Application of rules, § 9 
Attorney’s fees, § 1283, p. 737 
Class actions, judgment, § 1108 
Class suit as invention of, § 63 
Clean hands. 

Affirmative defense, § 306 
Defense, § 4, p. 42, n. 72 
Mortgages, summary judgment, § 1175 
Patent infringement suit, allegations of reply, 
§ 320, p. 483, n. 18 
Summary judgment, § 1149 
Conformity to state practice, § 31 
Consent to jurisdiction, § 479 
Consolidation of actions, additional expense, § 916, 
p. 241, n. 69 

Contracts, cancellation, judgment, § 1114, n. 65 
Costs, ante 
Default judgment, 

Entry, § 1124, n. 49 
Relief awarded, § 1129, n. 4 
Distinction between law and equity prior to 
adoption of rule, § 38 

Diversity action, granting relief where not avail¬ 
able in courts of state, § 39 
Dockets, transfer, § 933, p. 274 
Evidence at other trial or hearing, admissibility, 

§ 935, p. 280 
Executions, § 1255, n. 68 
Findings of fact, purpose, § 1037, n. 93 
Findings of fact and conclusions of law, § 1028; 

§ 1036, n. 73; § 1049, n. 2 
Requests, § 1044, n. 44 
Forum non conveniens, § 489, p. 734, n. 38 
Indispensable party doctrine, § 95 
Injunction, findings of fact and conclusions of 
law, § 1042, n. 32 

Joinder of legal and equitable causes and relief, 

§ 41 

Judgments and decrees, 

Contents, § 1105 

Jurisdiction, § 1256, n. 85 

Nunc pro tunc entry, § 1229, n. 59 

Relief, § 1233 

Granted, § 1109, p. 494 
Setting aside, notice, § 1250, n. 11 


Equity—Continued 
Jury trial, § 945 

See, also, C.J.S. Juries 
Laches, summary judgment, § 1151 
New trial, time, § 1085, n, 62 
Nonresidence, costs, security, § 1280 
Reception of evidence, § 935, p. 278, n. 20 
Relief granted, § 1114, n. 65 
Rules, § 22 

Superseded by federal rules of civil proce¬ 
dure, § 7 

Sales, summary judgment, § 1176 
Separate trials, § 918, p. 252 

Order of trial of issues, § 917, p. 252, n. 72 
Stockholders derivative class action, § 84 
Subjective desire insufficient to invoke relief, § 53, 
p. 105, n. 71 

Substantive principles of court of chancery un¬ 
affected, § 18 

Summary judgment, § 1139 

Uniform system of procedure for law and equity, 
§ 38 

Vacating or setting aside, proceedings, § 1239 
Waiver of jurisdiction, § 479 
Written interrogatories to parties, § 648 
Erasure of case from docket, motion treated as mo¬ 
tion to dismiss, § 846 
Error. Mistake, generally, post 
Escrow, judgments, setting aside, § 1234, n. 29 
Estate taxes, refunds, final argument, § 925, p. 265, n. 1 
Estimates, written interrogatories, restriction, § 686 
Estoppel, 

Admission in answer, § 305 
Affirmative defense, § 308 
Bonds, summary judgment, § 1163 
Defenses, § 4, p. 43, n. 77 
Dismissal, effect, § 813 

Docketing, transfer of cause, § 933, p. 275, n. 99 
Equitable estoppel, summary judgment, § 1151 
Insurance, 

Judgment notwithstanding verdict, § 1219, 
n. 46 

Summary judgment, § 1171 
Judgments and decrees, post 
Jurisdictional amount, sufficiency of averment, 
§ 274, p. 408, n. 79 

Mitigation, amendment of complaint, § 339 
Motor vehicles, summary judgment, § 1159 
Objections, cost, § 1282, p. 735, n. 63 
Questions of law and fact, § 966, n. 43 
Sales, summary judgment, § 1176 
Separate trials, § 917, p. 246, n. 20 
Special verdict, § 1018, n, 92 
Striking out defense, § 425 

Substitution of parties, public officer, death or 
separation from office, § 163 
Summary judgment, §§ 1149, 1155, 1208 
Taxation, summary judgment, § 1179 
Vacating or setting aside, § 1240 
Want of jurisdiction, raising question not pre¬ 
cluded by, § 476 

Written interrogatories, deny authority of of¬ 
ficers of corporation, partnership, or associa¬ 
tion to answer, § 659 
Evasive denials prohibited, § 304 
Eviction, 

Costs, discretion of court, § 1274, p. 716, n. 56 
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Eviction—Continued 

Summary judgment, § 1173 
Evidence, §§ 4-il~‘4f)3, pp. O^IT—083 

Action on written contract, variance, § 301 
Additional evidence after discharge of jury, di¬ 
rected verdicts, § 973 
Admissibility of evidence, generally, ante 
Admissions, generally, ante 
Affidavits, 

Poverty, forma pauperis proceedings, § 1281, 
n. 2 

Summary judgment, §§ 1106-1198 
Affirmative defense not specially pleaded, admis¬ 
sibility, § 360 

Amendment of pleadings to permit introduction, 
§ 335 

Analysis by court, § 084 

Answer to written interrogatories, § 693 

Preclusion of offering on failure to answer, 
§ G94 

Arguments of counsel, new trial, § 1065 
Burden of Proof, generally, ante 
Circumstantial evidence, generally, ante 
Clothes, findings of fact and conclusions of law, 
time of making, § 1043 

Comments of court, instructions to jury, § 986 
Compelling pleading by motion for more definite 
statement, § 382 

Complexities, jury trial, § 948, p. 303, n. 76 
Competency, instructions to jury, new trial, § 1067, 
n. 17 

Conclusions, submission of case to jury, § 962 
Conduct of jury, § 929, n. 31 
Conflicting evidence. 

Directed verdict, §§ 977, 978 
Findings of fact and conclusions of law, ef¬ 
fect, § 1047, n. 67 
Jury trial, § 944 
Kew trial, § 1073, p, 448 
Construction, § 1097 
Questions considered, § 1095 
Questions of law and fact, §§ 964, 965 
Nummary judgment, § 1143 
Consideration, judgment notwithstanding verdict, 

§ 1223 

Consolidation of actions by use of, § 916, p. 239, 
n. 53 

Construction, 

Directed verdict, § 976, p. 344 
Judgment notwithstanding verdict, § 1224 
New trial, § 1097 
Submission of case to jury, § 960 
Trial by court, § 1035 
Continuance, ante 

Contracts, summary judgment, § 1160 
■Created after trial, new trial, § 1079, n, 73 
Cumulative evidence, 

Admissibility, § 935, p. 278 
Judgment, setting aside, § 1244 
New trial, §§ 1066, 1081 

Specification of errors, § 1088 
Eeopening case for further evidence, § 940 
Summary judgment, matters considered, 

§ 1209, p. 637 
Damages, ante 
Default judgment, § 1126 
Entry, § 1128 


Evidence—Continued 

Default judgment—Continued 
Setting aside, § 1134 

Demeanor evidence, summary judgment, § 1146 
Demonstrative evidence, sufficiency as to jury, 
§ 960 

Demurrers to the evidence, generally, ante 
Depositions and discovery, generally, ante 
Different conclusions, directed verdict, § 978 
Directed verdict, § 973 
Grounds, § 972, n. 90 
Dismissal or nonsuit, § 981 
Affidavits, § 859 
Pleading, § 822 
Setting aside, § 981 

Distortion, conduct of counsel, control by court, 
§ 923 

Domicile, see C.J.S. Domicile 
Exclusion of evidence, § 935, p. 278 

Error, questions of law and fact, § 959, n. 77 
Questions of law and fact, § 959, n. 77 
Rebuttal, § 939 

Reference, instructions to master, § 898 
Trial by court, § 1032 
Exhibits, generally, post 
Extrinsic evidence. 

New trial, § 1090 

Competency to impeach or support ver¬ 
dict, § 1091 

Failure to produce, new trial, § 1061, n. 33 
Final argument, § 925, p. 263 
Objections, § 932, n. 73 

Foreign statutes, summary judgment, § 1144 
Forum non conveniens, consideration of access to 
proof, § 493 

General issues, summary judgment, § 1142 
Groundless action, directed verdict, § 977 
Impeachment, 

Admissibility of evidence, § 939 
New trial, § 1091 

Specification of errors, § 1088 
Newly discovered evidence, new trial, § 1081 
Improper evaluation, new trial, § 1078 
Incompetency, questions of law and fact, § 959 
Inferences, generally, post 
Instructions to jury, § 943, n* 19; §§ 988, 990 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Issues, proof and variance, generally, post 
Judge’s remarks and conduct, § 922 
Judgment notwithstanding verdict, §§ 1221, 1222 
Judgments and decrees, 

Conformity to, § 1109, p. 491 
Setting aside, § 1248 
Hearings, § 1251 
Judicial notice, generally, post 
Jurisdictional issue, hearing and determining, 

§ 470 

Lack of record, admissibility of evidence, § 456 
Libel and slander, new trial, questions consid¬ 
ered, § 1094, n, 53 

Materiality, witness fees, § 1289, p. 755 
Misleading instructions to jury, § 987, n. 78 
Misstatements, conduct of counsel, § 923, n. 69 
Motion for more definite statement, obtaining 
by, § 382 

Motion to strike, considering, § 438 
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Evidence—Continued 

Negative evidence, submission of case to jury, 

§ 960 

Nev7 trial, §§ 1095, 1100 

Admission or exclusion, § 1066 
Construction, § 1097 
Specification of errors, § 1088 
Newly discovered evidence, generally, post 
Nonsuit, § 982 

Objections, jury, § 957, n. 42 
Selection, § 957, n. 42 

Omissions, requested instructions, waiver, § 991, 
n. 7 

Opening statements, § 924, n. 74 

Opinion evidence, generally, post 

Other trial or hearing, admissibility, § 935, p. 280 

Parol and extrinsic evidence, generally, post 

Pending cases, application of rules, § 20 

Physicians and surgeons. 

Instructions to jury, § 990, n. 91 
New trial, § 1067, n. 36 
Summary judgment, § 1189, n. 87 
Pleadings, § 255 
Dismissal, § 822 

Portal-to-Portal Act, summary judgment, § 1170 
Presumptions, generally, post 
Pre-trial conference, post 
Prima facie case or evidence, generally, post 
Probative force, final argument, § 925, p. 265 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Publication, libel, summary judgment, § 1198, 
n, 18 

Raising issue by, § 357 
Rebuttal, admissibility, § 939 
Reception, §§ 935-942, pp. 277-290 

Trial by court, § 1031 < 

References and referees, post 
Reopening case, § 940 
Responsiveness, new trial, § 1098 
Scintilla of evidence, 

Directed verdict, § 977, n, 52 
Dismissal, § 981, n. 4 

Submission of case to jury, see C.J.S. Trial 
Verdict, new trial, § 1073, p, 446, n. 52 
Scope of discovery, § 539 
Self serving evidence, generally, post 
Service of process, § 222 

Slight evidence, submission of case to jury, § 960, 
n. 81 

Special verdict, § 1018, n. 93 
Construction, § 1027 
Correction, § 1025 
Sufficiency, § 1024, n. 47 
Striking from case, §§ 431, 942 
Substantial evidence, submission of case to jury, 
§ 960, n. 79 

Summary judgment, post 
Summing up, judge’s conduct, § 922, n. 25 
Surprise, new trial, § 1078, n. 68 
Surrebuttal, admissibility, § 939 
Surveillance, jurors, § 955, n. 14 
Tampering, directed verdict, § 978, n. 74 
Trial by court, evaluation, § 1035 
Vacating or setting aside, notice, § 1250 
Verdict, 

Amendment, § 1005 
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Evidence—Continued 
Verdict—Continued 

Construction, § 1006 
Effect, § 1008 
New trial, § 1091 
Responsiveness, § 1001 
Special verdict, ante 
Waiver, post 

Weight and sufficiency of evidence, generally, 
post 

Written interrogatories to parties, post 
Wrongful death actions, special verdict, § 1018, 
n. 98 

Ex parte affidavits, jurisdictional issue, determining, 
§ 470 

Ex parte order, supplemental petition, granting of mo¬ 
tion by, § 350 

Ex parte proceedings, executions, § 1268 
Ex patriation, basis, questions of law and fact, § 966 
n. 53 

Exactitude, instructions to jury, § 984, n. 42 
Examinations and examiners, 

Costs, § 1284 

Enforcement of payment, § 1295 
Depositions and discovery, ante 
Executions, supplementary proceedings, § 1268 
Procedure, § 1269 
Jury, deliberations, § 930 
Master as including on reference, § 896 
Mental examination, generally, post 
Physical examination, generally, post 
Prospective jurors, § 956 
Record, depositions and discovery, § 594 
Scope of examination. Depositions and discov¬ 
ery, ante 

Specialists, costs, § 1282, p. 734 
Statements or photographs, procedure, § 551 
Witnesses, post 

Exceptions. Objections and exceptions, generally, 
post 

Excessive damages. Damages, ante 
Exchange rate, money judgment, terms, § 1115, n. 82 
Exchanges, stock, summary judgment, § 1178 
Excise taxes, lien, jury trial, § 951, p. 311, n. 52 
Exclusion of evidence. Evidence, ante 
Exclusion of witnesses, § 936 
Exclusions, discovery process, § 537 
Excusable neglect, 

Default judgment, setting aside, § 1130, p. 518; 
§ 1133 

Evidence, § 1134, n. 1 

Failure to seek substitution of parties, § 162 
Judgments, 

Relief, § 1086 
Setting aside, § 1243 

lury trial, late demand, § 948, p. 304, n. 83 
New trial, §§ 1078, 1100 

Excuses, 

Delay, 

Amendment of pleadings, § 331 
I Supplemental pleadings, consideration, § 352 

Jury service, § 956 

Executions, §§ 1254r-1272, pp. 697-711 
Affidavits, § 1263, n. 36 
Issuance, § 1262 

Supplementary proceedings, § 1268 
Amendment of judgment, § 1240 
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Executions—Continued 

Body executions, § 1272 
Clubs, enforcement, § 1295 
Collateral attack, § 12G3 
Conformity to state law, § 1255 
Costs, security, discretion of court, § 1279, p. 724, 
n. 45 

Distinguished, § 1254 

Enforcement in another district, § 1260 

Examination, supplementary proceedings, § 126S 

Imprisonment for debt, § 1272 

Issuance of process or writ, § 1261 

Property subject, § 1259 

Keal estate, post 

Eeceivers, appointment, § 1270 

Pemedies available, § 1256 

Sales, §§ 1264-1266 

Bidding and terms, § 1265 
Vacation, § 1266 
Supersedeas or stay, § 1263 
Supplementary proceedings, post 
Time, § 1255, n. 82 
Issuance, § 1262 
Sales, % 1264 

Executive minutes of corporate meetings, admissi¬ 
bility, § 457 

Executive representative of corporation, deposition 
pending action, § 562 

Executors and administrators, 

Affirmative defenses, summary judgment, § 1149, 
n. 99 

Ancillary administrator, 

Joinder as necessary party, § 100, p. 155, n. 74 
Proceedings, two attorneys, § 915, n. 41 
Capacity of parties, § 47 

Executors vested with title under will, § 46, 
p. 94, n. 58 

Foreign executor and administrator, § 47 
Partial new trial, § 105S, n. 91 
Complaint, citizenship averment, § 270 
Default judgment, § 1126, n. 61 
Defect of parties, summary judgment, § 1148 
Discharged administrators, capacity of parties, 
§ 47 

Foreign executors and administrators, 

Capacity of party, § 47 
Executrix, capacity to sue as representative, 
§ 47, p. 95, n, 72 
Substitution of parties, § 157 
Summary judgment, § 1149 
Insurance, summary judgment, § 1139, n. SI 
Joinder of parties, § 100 
Joint actions, interrogatories, § 1014, n. 47 
Judgments, enforcement, § 1255, n. 83 
Jury, misconduct, new trial, § 1070, n. 88 
Kegligence, interrogatories, answers, construction 
and operation, § 1015, n. 61 
Personal injury actions, separate trials, § 017, 
p. 248, n. 37 

Production of documents and things, § 713 
Proper parties, summary judgment, § 1148, n. 87 
Real parties in interest, § 58 
Subject to, § 713 

Substituted service of process, administrator of 
deceased nonresident motorist, § 211 
Substitution of parties, § 156 
Effect, § 167 


Executors and administrators—Continued 
Substitution of parties—Continued 

Foreign executor or administrator, § 157 
Summary judgment, § 1168 
Relief granted, § 1213 
Verdict, apportionment, § 1003, n. 45 
Exemplary damages, 

Allegations, jurisdictional amount, § 274, p. 405, 
n. 74 

Amendment of pleadings to conform to proof, 
§ 333 

Attachment, remittitur, new trial, § 1101, n. 63 
Claim for affecting jurisdictional amount, § 475, 
p. 702, n. 63 
Instructions to jury. 

New trial, § 1072 
Objections, waiver, § 992, n. 56 
Judgment, verdict, § 1112, n. 48 
Jurisdictional amount, debatable under state law, 
§ 274, p. 406, n. 76 

Motion to strike allegation of complaint, denial, 
§ 434 

Motor vehicles, summary judgment, § 1159, n. 4 
New trial, § 1075, n. 5; § 1077 
Remittitur, new trial, § 1061, n. 24 
Verdict, amendment, § 1005, n. 6S 
Exemptions, 

Imprisonment for debt, § 1272 
Milk-receiving station, summary judgment, § 1157, 
n. 88 

Production of documents and things, 
Attorney-client privilege, § 710 
Government records, § 709 
Service of process, § 193 
Summary judgment, § 1139, n. So 
Taxation, summary judgment, § 1179, n. 30 
Exhaustion of state remedies, conformity to state 
practice, § 29 
Exhibits, 

Admissibility of evidence, § 935, p. 280 
Trial by court, § 1032, n. 28 
Affidavits, summary judgment, § 1197, n. 4 
Alteration, 

Instructions to jury, § 986, n. 69 
Striking from case, § 942 
Answer, part of, § 301 

Appellate costs, § 1292, p. 760, n. 90; § 1293, n. 23 
Complaint, § 263 

Convenience of jury, admissibility, § 935, p. 280 
Costs, § 1282, p, 734 

Credibility, questions of law and fact, § 963, n. 23 
Groundless action, directed verdict, § 977 
Judgment, 

Inclusion, § 1105, n. 13 
Summary judgment, distinguished, § 1138 
Judgment on pleadings, attachment to motion, 
§ 407 
Jury, 

Examination, new trial, § 1071 
Misconduct, new trial, § 1072, n. 12 
Room, presence, § 929, n. 36 
Monopolies, summary judgment, § 1158 
Omissions, requested instructions, waiver, § 991, 
n. 7 

Pleadings, adoption by reference, § 251 
Pre-trial conference, 

Disclosure, § 913 
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Exhibits—Continued 

Pre-trial conference—Continued 

Limitation of actions, summary judgment, 
§ 1151, n. 18 

Reference, filing, §§ 899, 900 
Summary judgment, post 

Existence of another remedy, intervention, effect on, 
§ 128 

Existence of class, class actions, § 64 
Existing pending action, amendment of pleadings, 
§ 322, p. 486, n. 40 
Exoneration, 

Defendant, bringing in new parties, § 121 
Third-party liable to defendant, bringing in, § 120 
Expediting litigation, purpose of third-party procedure, 
§ 118 

Expenses and expenditures, 

Admissions of fact, making proof, § 774 
Amendment of pleadings, § 345 
Attoimeys, 

Depositions, costs, § 1285 
Summary judgment, § 1171 
Avoiding, purpose of third-party procedure, § 118 
Clerks of court, taxation of cost, § 1291 
Consolidation of actions, § 916, p. 241, n. 69 
Costs, § 1282, p. 733 
Damages, new trial, § 1075, n. 2 
Depositions and discovery, ante 
In rem judgments, § 1109, p. 495 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Limitation on number of written interrogatories to 
protect party from, § 663 
Masters, costs, § 1287 
Medical care and treatment, post 
Pretidal examination, 

Fixing place for, § 611 
Purpose to reduce, § 906 

Production of documents and things for inspection, 
copying or photographing, post 
Separate trials, § 917, p. 251, n. 61 
Special verdict, § 1017 
Stenographic service, depositions, § 60S 
Stockholder’s actions, summary judgment, § 1178 
Summary judgment, purpose, § 1136 
Transcripts, costs, § 1288, n. 12 
Travelling expenses, generally, post 
Witnesses, costs, § 1289, p. 752 
Written interrogatories to parties, post 
Experiments, admissibility of evidence, § 935, p. 280 
Expert testimony. 

Admissibility, § 459 

Submission of case to jury, § 960, n. 82 
Experts, 

Change of venue, convenience of parties and wit¬ 
nesses, § 508 

Compelling testimony, § 522 
Conduct of judge, new trial, § 1064, n. 60 
Costs, § 1282, p. 734 
Credibility, 

Questions of law and fact, § 963, n. 23 
Summary judgment, § 1146 
Depositions and discovery, ante 
Fees, 

Costs, § 1284, n. 34; § 1289, p. 754 
Final argument, § 925, p. 266 
Security, § 1279, p. 727, n. 62 


Exi)erts—Continued 
Fees—Continued 

Taxation as cost, § 1289, p. 754 
Instructions to jury, § 986 

Investigations or tests, confidential communica¬ 
tion, deposition, § 623 
New trial, questions considered, § 1095 
Opinion, 

Depositions and discovery, scope of examina¬ 
tion, § 626 

Written interrogatories, scope, § 685 
Pre-trial conference, limitation on number, pur¬ 
pose, § 905 

Production of documents and things for inspection, 
copying or photographing, post 
Questions of law and fact, § 959, n. 69; § 963, n. 17 
Rebuttal evidence, admissibility, § 939, n. 11 
Reception of evidence, § 935, p. 278, n. 34 
Reports and records, production for inspection, 
§ 724 

Written interrogatories, information obtained 
from, restriction, § 682 
Explanation, 

Limitation of use of evidence, § 935, p. 280 
Verdicts, § 1001, n. 22 
Explosions, 

Consolidation of actions, § 916, p. 243, n. 84 
Damages, judgment notwithstanding verdict, 
§ 1221, n. 74 

Gas stove, instructions to jury, § 985, n. 68 
Grain elevators, separate trials, § 017, p. 251, n. 63 
Insurance coverage, conflicting instructions to 
jury, § 087, n. 79 

Label attached as determining nature or purpose, 
§ 374 

Remittitur, new trial, § 1101, n. 78 
Exposure, dust, employees, consolidation of actions, 
§ 916, p. 243, n. 82 

Express consent of parties, amendment conforming to 
proof, § 332 

Expressions of opinion, admissibility as public records, 
§ 456 

Extending judgment, patent infringement action, judg¬ 
ment on the pleadings, § 402, p. 599, n. 70 
Extending jurisdiction, third-party procedure, § 122 
Extension of time. Time, post 
Extent of intervention or denial, § 130 
Extract of foreign document or record, exclusion from 
evidence, § 456 

Extraterritorial service of process, nonresidents and 
absentees, § 207 

Extravagant damages, new trial, § 1077, n. 52 
Extravagant language, instructions to jury, § 985 
Extrinsic evidence. Parol and extrinsic evidence, gen¬ 
erally, post 

Eyeglasses, damages, verdict, § 1001, n. 22 
Eyes, personal injuries, final argument, appeal to jury, 
§ 925, p. 264, n. 96 

Eyewitnesses, failure to produce, final argument, § 925, 
p. 266, n. 10 

Facial scars, women, damages, remittitur, new trial, 
§ 1101, n. 76 

Facilitating litigation, purpose of third-party pro¬ 
cedure, § 118 
Facts, 

Depositions and discovery, scope and examination, 
§ 626 
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Facts—Continued 
Pleading, § 255 
Failure, 

Amend pleadings, effect, § 322 
Appear or testify. Depositions and discovery, 
ante 

Deny allegations in answer, effect, § 305 
Dismissal and nonsuit, ante 
Prosecute claim. Dismissal and nonsuit, ante 
Despond to deposition and discovery procedure, 
§ 542 

State claim on which relief could be granted, 
Dismissal and nonsuit, ante 
Motion raising, § 371 
Speaking motion raising defense, § 375 
Fair Labor Standards Act, 

Action to enjoin or restrain violations, dismissal, 
§ 833 

Actions under, production of documents and rec¬ 
ords for inspection, etc., § 719 
Appellate costs, § 1292, p. 763, n. 8 
Application of rules, enjoining violation, § 10 
Class action, § 78 

Complaint, employees actions, § 291 
Consent judgment, §§ 1117, n. 3; § 1117, n. 95 
Consent to commencement of action, § 3 
Defenses, findings of fact and conclusions of law, 
§ 1039, n. 11 

Depositions and discovery, availability of remedy, 
I 529 

Directed verdict, time, § 980, n. 86 
Dismissal and nonsuit, ante 
Employees’ actions under, dismissal, § 831 
Findings of fact and conclusions of law, 
Construction, § 1056, n. 62 
Form, § 1045, n. 48 
Injunction, 

Complaint, allegation of specific acts, § 292 
Jury trial, § 954, n. 2 
Judgment, setting aside, § 1247, n. 14 
Jury trial, § 951, p. 312, n. 53 
:Motion for more definite statement, § 392 
Multiple claims, judgment, § 1110, p. 497, n. 94 
Parties, see C.J.S* Master and Servant 
Partnership or unincorporated association, capac¬ 
ity of parties, § 49 
Summary judgment, § 1170 
Fair Trade Act, 

Dismissal of action for violation, § 839 
Summary judgment, § 1182, n. 84 
Falls, 

Personal injuries, 

Attorney’s fees, taxation as cost, § 1283, p. 742, 
n. 16 

Judgment notwithstanding verdict, § 1222, 
n. TT 

Proximate cause, interrogatories, sufficiency, 
§ 1012, n. 39 

False claims, docketing cases, preferences, § 934, n. 11 
False claims statutes, 

Inforaier’s action, application of rule, § 9 
Summary judgment, § 1180 
False imprisonment, 

Evidence, summary judgment, § 1189, n. S3 
Judge’s remarks and conduct, § 922, n. 45 
Mistrial, § 969, n. 75 
Summary judgment, § 1180 


False representation. Fraud, generally, post 
False statements, jury, new trial, § 1063 
False verdicts, new trial, § 1072 
Families, 

Over-reaching, summary judgment, § 1139 
Parties, presence, new trial, § 1065 
Eelationship, testimony, attendance in forum for 
pretrial examination, § 612, p. 875, n. 29 
Pans, electric fans, contracts, oral evidence, instruc¬ 
tions to jury, § 990, n. 1 

Farms and farmers. Agriculture, generally, ante 
Fatigue, inferences, requested instructions to jury, 
§ 991, n. 12 

Federal agency, intervention as parens patriae, § 131 
Federal bureau of investigation, investigative reports, 
production in responsive subpoena duces tecum, 
^ 586 

Federal Communications Commission, 

Findings, summary judgment, § 1212, n. 39 
Summary judgment, § 1139, n. 85 
Federal Employer’s Liability Act, 

Admissibility of evidence, new trial, § 1066, n. 8 
Application of rule, § 9 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Complaint for negligence, sufficiency, § 290 
Consolidation of actions, § 916, p. 243, n. 83 
Contributory negligence, interrogatories, suffi¬ 
ciency, § 1012, n. 40 
Costs, security, § 1279, p. 724, n. 43 
Damages, new trial, § 1075, n. 2 
Expert witnesses, final argument, § 925, p. 265, n. 1 
Final argument, § 925, p. 263, n. 91 
Forum non conveniens, application, § 489 
Inferences, directed verdict, § 976, p. 348, n. 41 
Instructions to jury, § 985, n. 52 
Interrogatories, discretion of court, § 1011, n. 31 
Judgment notwithstanding verdict, § 1219, n. 46 
Judgments, setting aside, § 1233, n. 25 
Jury trial, § 951, p. 312, n. 53 
Motion for more definite statement, § 391 
Negligence, question of law and fact, § 967, n. 56 
New trial, 

Alternative motions, § 1093, n. 38 
Questions considered, § 1094, n. 53 
Time, § 1085, n. 57 
Nonresidence, costs, security, § 1280 
Partial new trial, § 1058, n. 91 
Railroads, post 

Reception of evidence, adequate time for defense, 
§ 935, p. 278, n. 29 

Release, separate trials, § 918, p. 253, n. 75 
Separate trials, § 918, p. 253, n. 74 
Summary judgment, § 1151, n. 18 ,* § 1169 
Verdict, issues determine, § 1007, n. 84 
Federal law, burden of proof, § 449 
Federal officers, dismissal of actions involving, § 832 
Federal prisoner, service of process on, § 206 
Federal Pure Food and Drug Act, tablets, seizure, 
findings of fact and conclusions of law, § 1041, 
n. 25 

Federal question. 

Complaint, averment, § 271 
Jurisdictional averment, amendment, § 323 
Federal receivers, capacity to sue or be sued, § 52 
Federal register, judicial notice of contents, § 443 
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Federal Tort Claims Act, 

Advisory jury, § 1029 
Application of rules, §§ 9, 10 
Findings, 

Summary judgment, § 1212, n. 41 
Waiver, § 1048, n. 1 

Loan receipt, effect of giving on right of insured 
to sue, § 55, p. 109, n. 17 

Permissive joinder of parties, § 114, p. 172, n. 83 
Real parties in interest, insurer-subrogees, § 55 
Release, defense to be pleaded, § 306 
Summary judgment, § 1180 
Trial by court, § 1028, n. 87 

Federal trade commission, costs, security, § 1271, 
p. 727, n. 62 

Fees, §§ 1273-1295, pp. 711-770 
Allowance as cost, § 1291 
Appeal and review, §§ 1292-1294, pp. 760-769 
Attorney and client, ante 
Brokers, summary judgment, § 1164 
Class actions, § 1278, n. 27 
Clerks of court, taxation, § 1291 
Contingent fees, attorneys, directed verdict, § 973, 
n. 1 

Contracts, summary judgment, § 1189, n. 81 
Costs distinguished, § 1273 
Court officers, § 1287 

Court reporters and stenographers, ante ^ 
Defined, § 1273 
Experts, ante 

Forma pauperis, security, § 1281 
Quardian ad litem, costs, § 1282, p. 734 
Licenses, summary judgment, § 1135, n. 25 
Masters, 

Allowance as cost, § 1287 
Reference, § 897 

Referees, allowance of cost, § 1287 
State practice, conformity, § 1275, n. 87 
Stenographers, § 1286 
Depositions, § 1286 
Witnesses, post 

Feigned issues, summary judgment, §§ 1142, 1206 
Fellow servant, summary judgment, existence of fact 
issue, § 1206, n. 29 
Females. Women, generally, post 
Fences, death by striking post, evidence, summary 
judgment, § 1189, n. 87 
Fictitious defendant, 

Enjoining, § 42 

Joining in action under federal statute, § 177 
Fictitious issues, summary judgment, scope of remedy, 
§ 1137 

Fictitious payees, mortgage notes, summary judgment, 
§ 1175, n. 84 

Fidelity bond, real party in interest, § 53 
Fidelity insurance, evidence, summary judgment, 
§ 1189, n. 82 
Fiduciaries, 

Confidential and fiduciary relationship, generally, 
ante 

Receivers and receivership, generally, post 
Fifth-party, 

Claims, separate trials, § 917, p. 248, n. 40 
Complaint, separate trials, § 918, p. 253, n. 74 
Defendant, jury trial, § 943 
Figurative language, instructions to jury, § 985 
Files, production of documents and things, § 716 


Filing, 

Amended pleading, § 349 
Answer, ante 

Corrected pleading, motion for, § 374 
Depositions, § 596 
Motion, new trial, §§ 1085, 1087 
Pleadings, § 261 
Pre-trial conference order, § 910 
Reference, objection to master’s report, § 901 
Time for, § 369 
Films, costs, § 1282, p. 735 
Final argument. 

Discretion of court, § 925, p. 2G3 
Objections, § 932, n. 73 

Final hearing, new parties admitted as, § 126 
Financial agent, nonresident landlord, service of proc¬ 
ess on, § 205, p. 291, n. 14 
Financial condition. 

Conduct of counsel, § 923, n. 54 
Judgment, relief, § 1233 

Place of pretrial examination of plaintiff, § 612 
Finder, licenses, summary judgment, § 1164, n. 49 
Findings of fact and conclusions of law, §§ 1036-1056, 
pp. 403-424 

Actions in which required, § 1041 
Additional conclusions of law, § 1055 
Additional findings, § 1053 
Special verdict, § 1026 
Admission, § 305 

Trial by court, § 1032, n. 28 
Advisory jury. 

Effect, § 1030 
Objections, § 1030 
Allegations consisting of, § 264 
Amendment, §§ 1053, 1055 
Grounds, § 1054 
Certainty, § 1050 

Conformity, judgments and decrees, § 1112 
Construction and operation, § 1056 
Judgment, § 1119 
Damages, § 1038, n. 8 
Certainty, § 1050 
Sufficiency, § 1050, n. 12 
Waiver, § 1048, n. 1 
Defects, new trial, § 1072 
Definiteness, § 1050 
Dismissal and nonsuit, § 1040 
Distinguished, judgments, § 1105 
Evidentiary facts, § 1051 
Form, § 1045 

Preparation by counsel, § 1047 
Injunctions, § 1036, n. 87; § 1042 
Amendment, § 1053, n. 37 
Sufficiency, § 1045, n. 51; § 1052 
Irregularities, new trial, §§ 1072, 1073, pp. 442-449 
Jurisdiction, 

Averments, §§ 274, 276 
Trial of issue, § 473 
Jury trial, waiver, § 949 
Motion, § 1040 
Nature and purpose, § 1037 
Necessity as to particular questions, § 1038 
New trial, post 
Opinion, insertion in, § 1049 

Order transferring case, change of venue, con¬ 
venience of parties and witnesses, presump¬ 
tion, § 512 
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Finclinj^s of fact and conclusions of law—Continued 
Pending cases, application of rules, § 20 
Preparation, § 1045 
Counsel, § 1047 

Re-examination, new trial, § 1057, n. 72 

Requests, § 1044 

Statute, validity, § 1050, n. 10 

Sufficiency, § 1048 

Summary judgment, § 1212 

Time for making, § 1043 

Amendment, § 1055, n. 49 
Requests, submission, § 1047 
Trial, § 1028 

Court, §§ 1034, 1036 
Ultimate facts, generally, post 
Venue or jurisdiction averments, § 276 
Waiver of errors, § 1048 
Findings of jury, §§ 095-1027, pp. 371-394 
Fines and penalties, 

Actions for, motion for more definite statement, 
§ 3S7 

Agriculture, summary judgment, § 1157 
Appellate costs, § 1294 
Application of rules, § 9 

Attacliinont or garnishment to enforce judgment, 
§ 233 

Attorney's fees, allowance as cost, § 12S3, p. 740, 
n. 97 

Bondholders, appellate costs, § 1293, n. 19 
Costs, discretion of court, § 1274, p. 714, n. 48 
Depositions and discovery, ante 
False Claims Act, summary judgment, § 1180 
Jury trial, waiver, § 949, n. 6 
Price Control Act, confession of judgment, § 1116, 
n. 85 

Substitution of parties, § 157 
Summary judgment, § 1139, n. 82 
Taxes, 

Judgments, pleading, § 1109, p, 403, n. 67 
Summary judgment, § 1179 
Written interrogatories to parties, restriction in 
penalty actions, § 648 
Fire insurance, 

Compromise verdict, § 929, n. 39 
Counterclaim, new trial, § 1078, n. 61 
Damages, final argument, § 925, p. 204, n. 93 
Dismissal and nonsuit, costs, § 1278, n. 29 
Evidence, surprise, new trial, § 1078, n. 08 
Interrogatories, sufficiency, § 1012, n. 34 
Monopolies, summary judgment, § 1158, n. 98 
Newly discovered evidence, judgment, setting 
aside, § 1244, n, 28 
Summary judgment, § 1171 

Fire loss, joinder of parties in action to recover, 
§ 110, p. 166, n, 21 

Fire policy, dismissal of action on, § 834, p. 136, n. 55 
Fires, 

Damages, 

Costs, § 1278, n. 24 
Special verdict, § 1018, n. 93 
Negligence, findings of fact and conclusions of 
law, sufficiency, § 1051, n. 13 
Remittitur, new trial, § 1101, n. 78 
Fish and game, licenses, sununary judgment, § 1135, 
n. 25 

Fishing excursions, depositions and discovery, § 533, 
p, 789, n. 86 


Fishing expedition, 

Calling witnesses to develop liability, § 550 
Depositions, scope of examination, § 614 
Discovery and deposition, defense of, § 538 
Production of documents and things, § 706 
Written interrogatories, § 678 
Objection, § 669 

Fixing time and place for examination, deposition, 
§ 579 

Flagrantly extravagant damages, new trial, § 1077, 
n, 52 

Flimsy charges, summary judgment, § 1154 
Floods, damages, interrogatories, answers, construc¬ 
tion, § 1015, n. 62 

Fog, motor vehicle accident, opening statements, § 924, 
n. 84 
Food, 

Breach of contract, attorney’s fees, allowance as 
cost, § 1283, p. 736, n. 73 
Dealers, jury, insurance, selection, § 956, n. 21 
Production of records of tests and analysis for 
inspection, etc., § 720, p. 1011, n. 40 
Warranties, breach, special verdicts, construction 
and operation, § 1027, n. 74 
Food, Drug and Cosmetic Act, 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Consolidation of actions, proceedings in different 
districts, § 016, p. 241, n. 67 
Summary judgment, § 1182 
Witness fees, allowance as cost, § 1289, p. 755, 
n. 33 

Foreclosure, 

Action to restrain, dismissal, § 833, p. 134, n. 43 
Appellate costs, § 1293, n. 21 
Attorney’s fees, allowance as cost, § 1283, p. 740, 
n. 1 

Intervention by bondholders, § 147 
Judgments, pleadings, conformity to, § 1109, p. 492, 
n. 65 

Judicial sale, § 1265 
Jury trial, § 951, p. 312 
Liens, jury trial, § 951, p. 311, n. 52 
Mechanic’s lien, service on nonresident defendants, 
§ 210, p. 299, n. 61 

Service of process, nonresidents and absentees, 
§ 210 

Summary judgment, §§ 1161, 1175 
Foreign associations, service of process, § 221 
Foreign attachment, 

Service of writ, effect, § 241 

Writ binding property in hands of garnishee, § 240 
Foreign bonds, summary judgment, § 1163, n. 46 
Foreign born citizens, jurors, selection, § 957 
Foreign citizenship, defect in pleading, curing, § 366 
Foreign corporations, 

Affiliated corporations, service of process, § 219 
Agents and Agency, ante 
Attachment, § 1257 

Cause of action arising outside state, service of 
process, § 215 

Cessation of business within state, service of 
process, § 214 

Complaint, citizenship averment, § 270 
Complicated affairs, forum non conveniens, § 493, 
p. 738, n. 1 

Default judgments, setting aside, § 1131, n. 62 
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Foreign corporations—Continued 

Defendant, written interrogatories to challenge 
court’s jurisdiction, § 675, p. 940, n. 98 
Depositions, foreign law or privilege as excuse for 
refusal to answer, § 565 
Directors, deposition pending action, § 562 
District or state of suit, service outside, § 220 
Doing business in state, 

Service of process, § 213 

Venue, sufficiency of allegations in complaint, 
§ 276, p. 412, n. 16 

Impleading as third-party defendant, § 117 
Insufficient service of process, dismissal, § 810 
Managing or general agent, service of process on, 
§ 218 

Mode of service of process, §§ 216-218 
Officei’, service of process on, § 217 
Place of pretrial examination, suit against United 
States, § 612 

Presence within state, service of process, § 213 
Process. Service of process, post 
Public official as statutory agent for service of 
process, § 218 

Return, service of process, § 222 
Service of process, §§ 212-220, pp. 308-320 
Affiliated corporations, § 219 
Agent of corporation, § 212 
Service on, §§ 216, 218 
Cessation of business within state, § 214 
Doing business, § 213 
Managing or general agent, § 218 
Mode of service, §§ 216-218 
Persons to be served, § 216 
Officer, service on, § 217 
Outside district or state of suit, § 220 
Partnerships and associations, §§ 212-221, pp. 
306-323 

Persons to be served, § 216 
Presence within state, § 213 

Cause of action arising outside state, 
§ 215 

Public official as statutory agent for service, 
§ 218 

Retuim of service, § 222 
Statutory agent, § 218 

Designation shown on affidavit, § 222 
Outside district or state of suit, § 220 
Subsidiary corporations, § 219 
Substituted service, § 220 
Solicitation of business, service of process, § 213 
State of suit, service outside, § 220 
Statutory agent for service of process, § 218 
Designation shown by affidavit, § 222 
Outside district or state of suit, § 220 
Subsidiary corporations, service of process, § 219 
Substituted service of process, § 220 
Foreign countries, 

Accidents, deposition of witnesses by oral ex¬ 
amination, § 601, p. 859, n. 49 
Carriers, summary judgment, § 1165, n. 58 
Default judgment, § 1126, n. 68 
Depositions, § 564 

Costs, § 1284, n. 34 
Daws, judicial notice, § 446 

Libel, immunities, summary judgment, § 1180, n. 
66 

Parties, costs, security, § 1280 


Foreign countries—Continued 

Residents, written interrogatories, § 651 
Deposition, § 601, p. 859, n. 44 
Silver, recovery, affidavits, summary judgment, 
§ 1194, p. 607, n. 41 

Foreign executors and administrators. Executors and 
administrators, ante 
Foreign government, 

Joinder of parties, § 103 

Immunity, conformity to state practice, § 29, p. 
71, n. 60 

Foreign judgments and decrees. Judgments and de¬ 
crees, post 
Foreign law, 

Burden of proof, § 359 
Depositions, 

Excuse for refusal to answer, § 505 
Obtain proof, § 549 

Interpretation, admissions of facts, requests for, 
§ 758, p. 24, n. IS 

Motor vehicles, summary judgment, § 1159, n. 8 
Pleading, § 256 

Production of documents and things, restrictions, 
§ 708 

Questions of law and fact, § 966 
Reference, § 892 

Requested instructions to jury, § 991, n. 12 
Weight and sufficiency of evidence, § 4G0 
Foreign members of class, exemption on class action, 
§ 72 

Foreign partnership, 

Capacity to bring action in partnership name, 
§ 49, p. 99, n. 4 
Service of process, § 221 
Foreign receiver, capacity to sue, § 52 
Foreign residence, change of venue, district in which 
defendant domiciled, § 500 
Foreign states. 

Depositions, costs, § 1285, n. 50; § 1285, n. 57 
Real estate, judgment liens, § 1253, n. 58 
Foreign statutes, 

Affidavits, summary judgment, § 1198, n. 11 
Best evidence, § 454 
Summary judgment, § 1144 
Foreign trade, monopolies, separate judgments, § 1110, 
p. 497, n. 1 

Foreign vessels, money judgment, terms, § 1115, n. 82 
Foreign witnesses, mileage, cost, § 1290, n. 53 

Foreman, 

Carpenters, death, judgment notwithstanding ver¬ 
dict, § 1222, n. 77 

Juries, affidavit, new trial, § 1091, n. 28 
Forfeitures, 

Actions, motion for more definite statement, § 387 
Application of rules, actions, § 9 
Costs, discretion of court, § 1274, p. 714, n, 48 
Default judgment, setting aside, § 1130, p. 520, 
n. 45 

Deposition pending action to enforce, § 555 
Findings of fact and conclusions of law, suffi¬ 
ciency, § 2048, n. 95 

Joinder with action seeking injunction, § 40, p. 

84, n. 60 
Judgment, 

Entry, § 1229, n. 57 
Setting aside, § 1234 
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Forfeitures—Continued 

Witnesses, failure to testify, judge’s remarks and 
conduct, § 922, n. 25 

Forgery, bills and notes, summary judgment, §§ 1162, 
1175, n. 84 

Subsequent decisions, new trial, § 1061, n, 17 
Form of remedy, §§ 3T~41 

Application of rule pending cases, § 20 
Forma pauperis. 

Costs, security, § 1281 
Fees, security, § 1281 
Formal and nominal parties, § 43 
Formal issues, summary judgment, § 1142 
Formal matters, pleading, § 251 
Formal parties, § 42 
Formalities, lack of adherence to, § 1 
Former trial. Trial, post 
Forms, § 17 

Citizenship averment, § 270 
Complaint, ante 

Depositions and discovery, ante 
Judgments, § 1105 
Jurisdictional allegations, § 268 
Pleading, post 
Process, § 188 

Regulation by court rules, § 6 
Subpoena duces tecum, issued in connection with 
taking deposition, § 587 
Written interrogatories, § 661 
Specific and definite, § 662 
Forum non conveniens, §§ 486-494, pp. 731-739 
Absence of jurisdiction, not applying, § 488 
Access to proof, consideration, § 493 
Actions which may be dismissed, § 489 
Application, § 491 

Matters considered, § 492 
Retention or rejection of jurisdiction, § 493 
Claims arising outside United States, § 487 
Conditional dismissal, | 494 
Consideration, § 492 

Convenience, efficiency and justice, § 486 
Convenience of parties, consideration, § 493 
Determination, § 491 

Matters considered, § 492 
Retention or rejection of jurisdiction, § 493 
Discretion of court, § 490 

Motion addressed to, f 491 
Distinguished from change of venue for conven¬ 
ience of parties and witnesses, § 498 
Ease of access to sources of proof, consideration, 
§ 492 

Effect of statute authorizing change of venue, 

§ 487 

Hardship, § 493 
Hearing, § 491 

Matters considered, § 492 
Retention or rejection of jurisdiction, § 493 
Imposition on the court, § 493 
Justice, considerations of, § 493 
Limitation, § 486 

Alaterial witnesses residing in other states, sup¬ 
porting, § 491 

Mistake of venue, doctrine not applying, § 488 
Order of dismissal, § 494 
Private interest of litigant, consideration, § 492 
Public interest factors, consideration, § 492 
Residence of plaintiffs, consideration, § 492 


Forum non conveniens—Continued 

Retention or rejection of jurisdiction, § 493 
Statute authorizing change of venue, effect, § 487 
Transfer as remedy, § 487 
Two or more proper forums, § 488 
Vexatious choice of forum, § 493 
Witness’ availability, consideration, § 493 
Forum shopping, change of venue statute designed to 
remedy, § 498 

Foster sisters, insurance, judgment, setting aside, 
§ 1246, n. 99 

Foundation, right of change of venue, § 496 
Franchises, 

Monopolies, summary judgment, § 1158, n. 1 
Power company, default judgment, setting aside, 
limitation of actions, § 1133, n. 99 
Value, judicial notice, § 442, p. 649, n. 86 
Fraud, 

Affidavits, summary judgment, § 1198, n. 17, 19 
Affirmative defense, § 306 

Anti-trust actions, complaint, requisites and suffi¬ 
ciency, § 282 

Attorney’s fees, taxation as cost, § 1283, p. 738 
Bankruptcy, summary judgment, § 1160 
Bills and notes, summary judgment, § 1162 
Bondholder’s right to intervention, § 147 
Complaint, 

Claim composite of breach of contract, mis¬ 
representation and deceit, negligence, 
§ 266, p. 380, n. 66 
Injunction actions, § 292 
Requisites and sufficiency, § 281 
Striking out paragraph alleging, § 434, p. 637, 
n. 59 

Confession of judgment, § 1116, n. 84 
Consent judgment, § HIT, n. 94 
Setting aside, § 1236 

Consolidation of actions, § 916, p. 242, n. 79 
Corporations, 

Permissive joinder of parties, § 116 
Summary judgment, § 1178, n, 14; § 1178, 
n. 17 

Costs, ante 

Counterclaim, general allegations as sufficient, 

§ 317 

Decedent’s estates, summary judgment, § 1168, 
n. 3 

Default judgment, setting aside, § 1130, p. 521 n. 

49; § 1131, n. 62; § 1133 
Defenses, § 4, p. 43, n. 77 
Dismissal and nonsuit, 

Defects in pleading, § 828 
Ground for vacation of order, § 876 
Securing naturalization certificate, § 828 p. 
126, n. 58 

Time for vacation of order, § 877 
Docketing of cases, transfer, § 933, p. 276, n. 3 
Entry of judgment, § 1229, n. 51 
Equitable and legal issues, separate trials, § 918, 
p. 254, n. 83 
Executions, § 1258 

Expert witnesses, cost, § 1289, p. 755, n. 27 
Extrinsic fraud. 

Judgment, setting aside, § 1245 
Time, § 1249, p. 691 

Failure to plead, foreclosing consideration of con¬ 
structive fraud, § 360 
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Fraud—Continued 

Findings of fact and conclusions of law, § 1041, 
n. 25 

Sufficiency, § 1051, n. 15 

Inferences, judge’s remarks and conduct, § 922, 
n. 25 

Instruments under seal, jury trial, § 951, p. 310, 
n. 38 

Insurance, post 

Intrinsic fraud, judgment, setting aside, § 1245 
Joinder of action witk action for breach of con¬ 
tract, § 40, p. 84, n. 60 
Judgments and decrees, post 
Jury trial, § 945, n. 31; § 951, p. 310 
Demand, time, § 947, n. 64 
Late demand, excusable neglect, § 948, p. 304, 
n. 83 

Waiver, § 949, n. 6 
Life insurance, 

Equitable and legal issues, separate trials, 
§ 918, p. 255, n. 93 

Separate trials, prior law, § 917, p. 245, n. 9 
Monopolies, summary judgment, § 1158, n. 98 
Motion for more definite statement, § 386 
Multiple claims, judgment, § 1110, p. 499, n. 26 
New trial, § 1100 

Time, § 1085, n. 49 
Newly discovered evidence, 

Judgment, setting aside, § 1244, n. 27 
New trial, § 1079 

Partial summary judgment, § 1214, p. 640 
Pleading, § 257 

Execution, § 1254 

Post office, summary judgment, § 1182, n. 4 
Promissory notes, summary judgment, § 1152, n. 
32 

Proper parties, summary judgment, § 1148, n. 87 
Questions of law and fact, § 966 
Releases, post 

Reply in claiming, sufficiency, § 320, p. 483, n. 18 
Separate trials, discretion of court, § 917, p. 246, 
n. 18 

Service of process obtained by, § 206 
Special verdict, § 1019, n, 9 
Sufficiency, § 1024, n. 51 
Stock and stockholders, post 
Summary judgment, § 1149, n. 99; §§ 1180, 1202 
Matters considered, § 1209, p. 634, n. 92 
Scope, § 1137 

Taxation, complaint in penalty action, § 299, p. 

437, n. 30 
Trial, 

Conduct of counsel, § 923, n. 53 
Court, weight and sufficiency of evidence, 
§ 1033, n. 38 
Verdict, § 995, n. 85 

Issues determine, § 1007, n, 81 
Weight and sufficiency of evidence, summary 
judgment, § 1207 
Frauds, statute of, 

Accounting, summary judgment, § 1156 
Affirmative defense, § 306 
Dismissal, defense, § 817 
Law governing, § 4 
Separate trials, § 917, p. 248, n. 41 
Summary judgment, § 1149; § 1185, n. 33; § 1205, 
n. 18 


Fraudulent contracts, pleadings, § 254, p. 356, n. 69 
Fraudulent conveyances, 

Advisory jury, § 1029, n. 98 
Bankruptcy, jury trial, § 951, p. 312, n. 53 
Interest, judgment, § 1114, n. 79 
Judgments, enforcement, § 1267, n. 61 
Setting aside, jury trial, § 951, p. 313 
Summary judgment, § 1160 i 

Fraudulent transfers, 

Joinder of action to set aside with action for 
declaratory judgment, § 40, p. 86, n. 79 
Motions for more definite statement, § 387 
Freight, carriers, summary judgment, § 1165 
Frozen beef, transport contracts, breach, final argu¬ 
ment, § 925, p. 263, n. 93 
Frivolous appeals, costs, § 1292, p. 764; § 1294 
Frivolous claims, summary judgment, purpose, § 1136 
Frivolous issues, summary judgment, §§ 1142, 1207 
Frivolous pleading, striking out, § 422 
Full disclosure of truth, purpose of rules, § 8, p. 47, 
n. 19 

Full faith and credit, judgments, registration in other 
districts, § 1232, n. 78 

Fumes, damages, interrogatories, answers, construc¬ 
tion, § 1015, n. 62 
Functions, 

Court and jury, § 959 
Court rules, § 6 

Judge and jury, see C.J.S. Trial 
Funds, 

Conflicting claimants, indispensable parties, § 95, 
p. 148, n. 97 

Constructive trust, disposition, hybrid class ac¬ 
tion, § 68 

Intervention, administration of fund in court, 
§ 138, p. 220, n. 62 

Furnishing of copies, validity of local rule, § 21, p. 
62, n. 75 

Furniture, contracts, judgment, pleading, § 1109, p, 
494, n. 75 

Future damages, injunction, findings of fact and con¬ 
clusions of law, § 1052, n. 22 
Future earnings, 

Admissibility of evidence, new trial, § 1066, n. 8 
Instructions to jury, repetition, § 992, n. 55 
Gaming, 

Bills and notes, summary judgment, § 1162, n. 26 
Juries, manner of arriving at verdict, § 929 
Garnishment, § 1258, n, 99; § 1271 

Claim, commencement of action, § 3 
Garnishee, nominal party, § 43, p. 91, n. 26 
Judgments registered in other districts, § 1232, n. 
78 

Notice by officer serving writ of attachment, 
§ 186 

Weight and sufficiency of evidence, § 460 
Gas. Oil and gas, generally, post 
Gas stoves, explosion, instructions to jury, § 985, n. 68 
Gas tanks, installation, negligence, findings of fact 
and conclusions of law, sufficiency, § 1051, n. 13 
Gasoline, 

Damage actions, instructions to jury, § 988, n. 87 
Dealers, injunction, entry of judgment, § 1229, n. 
51 

Monopolies, summary judgment, § 1158, n. 93 
Gasoline filling station, personal injuries, remittitur, 
new trial, 1101, n. 78 
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General agent. Agents and agency, ante 
General allegations of operative facts, sufficiency of 
pleadings, § 255, p. 357, n. 70 
General appearance, § 240 
General defenses, striking out, § 427 
General denials, § 304 

Judgment on the pleadings, § 404 
Matters in issue under, § 358 
General objections, § 932 
General verdict. Verdict, generally, post 
Generalization in pleadings, striking out, § 427 ^ 
Geographical jurisdiction, power of court to determine, 
§ 407, p. 692, n. 63 

Geography and geographical facts, judicial notice, 
I 442 

Gifts, motor vehicles, personal injuries, directed ver¬ 
dict, § 979, n. 84 

Glass, magnifying glass, juries, deliberations, new 
trial, § 1071 

Golf courses, discrimination, summary judgment, 
I 1182, n. 91 
Good cause, 

Depositions and discovery, ante 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Written interrogatories, § 664 

Orders for protection of parties and de¬ 
ponents, § 592 

Good faith, 

Affidavits, summary judgment, § 1194, p. 609; 
§ 119S 

Amount in controversy less than jurisdictional 
amount, dismissal, § 463 

Appeal and review, delay, damages, § 1294, n. 37 
Bondholder’s right to intervention, § 147 
Compromise and settlement, costs, § 1276 
Consent judgments, § 1117 

Damages, mitigation, special verdicts, construc¬ 
tion, § 1027, n. 75 
Depositions and discovery. 

Cost, § 1285 

Protective orders, § 599 
Subpoena duces tecum issued to nonparty 
witness, § 590 

Termination or limitation of examination, 
§ 607 

Forma pauperis, cost, § 1281 
Jurisdictional amount averment, § 274 
Libel and slander, new trial, questions considered, 
§ 1094, n. 53 

Motion for more definite statement, § 395 
Offer of proof, § 937 
Questions of law and fact, § 966 
Shareholders derivative class action, f 88 
Summary judgment, scope, § 1137, n. 61 
Written interrogatories, protective orders, § 673 

Good will, 

Issues, proof and variance, separate trials, § 917, 
p. 250, n. 52 

Operations, doing business within state, service 
of process, § 221, p. 321, n, 34 
Government, 

Agencies’ records, admissibility in evidence, § 457 
Bodies or ofilcers, 

Joinder of parties, § 103 
Permissive joinder of parties, § 114 


Government—Continued 

Bodies or officers—Continued 
Beal party in interest, § 56 
Service of process, § 291 
Employees, jurors. 

Exclusion of cognizable group, § 956, n. 26 
Selection, § 957 

Investigatory body, immunity from service of 
process while attending hearing, § 193 
Judicial notice, § 443 
Records, § 457 

Evidentiary value, § 460 
Presumptions, § 448 
Production for inspection, etc., § 720 
Governor, permissive joinder of parties, injunction 
against unconstitutional statute, § 114, p. 173, n. 
8G 

Grade crossings, 

Accidents, 

Instructions to jury, § 986, n. 75 
Mistrial, § 969, n. 75 

Admissibility of evidence, new trial, § 1078, n. 70 
Variance with pre-trial statement, § 1078, n. 

70 

Contributory negligence, judgment notwithstand¬ 
ing verdict, § 1222, n. 77 

Death action, judgment notwithstanding verdict, 
§ 1225, n. 14 

Jury, misconduct, new trial, § 1070, n. 88 
Notice to railroad of conditions, written inter¬ 
rogatories, scope, § 684 

Personal injuries, comment of court, judgment not¬ 
withstanding verdict, § 1221, n. 71 
Graduate school of state university, class action, 
negroes denied admission, § 81, p. 132, n. 43 
Grain elevators, explosions, separate trials, § 917, p. 

251, n. 63 
Grand juries, 

Depositions and discovery, privilege, § 627 
Parties, action to enjoin indictment, return by 
illegally constituted grand jury, § 177, p. 264, 
n. 10 

Privileged communications, summary judgment, 
§ 1200, n. 42 

Reference, appointment of master to assist in pro¬ 
ceeding, § 892 

Grapes, refusal to accept shipment, judgment not¬ 
withstanding verdict, § 1219, n. 47 
Gratuity of action. 

Compulsory counterclaim, purpose of rule to 
avoid, § 312 

Counterclaim rule to avoid, § 310 
Greasy substances, personal injury action, interroga¬ 
tories, sufficiency, § 1012, n. 37 
Grounds, 

Deposition and discovery, §§ 534, 545, 563 
Inconvenience or other detriment, § 535 
Judgment on the pleadings, §§ 402-405 
Motion for more definite statement, § 380 
Production of documents and things, refusal, 
§ 714 

Recovery, complaint, § 264 
Refusal deposition, § 565 
Stockholders derivative class action, § 86 
Striking pleadings, §§ 417-423 
Written interrogatories, objection, § 669 
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Group insurance, 

Life insurance, reformation, judgment, verdict, 
§ 1112, n. 46 

Policy cancellation, class action, § 93, p. 143, n. 
60 

Gruesome details, personal injury actions, consolida¬ 
tion, § 916, p. 243, n. 81 
Guam, jury trial, statutes, § 943, n. 3 
Guarantors, permissive joinder of parties, § 116 
Guaranty, 

Jury trial, § 944, n. 23 
Summary judgment, § 1166 
Guardian ad litem. 

Appellate costs, § 1292, p. 760, n. 90 
Capacity of parties, § 51 
Fees, costs, § 1282, p. 734 
Incompetent, substitution of parties, § 159 
Guardian and ward, 

Bonds, summary judgment, § 1163, n. 39 
Capacity of parties, §§ 47, 50 
Complaint, citizenship averment, § 270 
Incompetent person, substitution of parties, § 159 
Joinder of parties, guardian of incompetent’s 
estate, § 112 

Judgment, setting aside, drunkenness of attorney, 
§ 1243, n. 94 

Beal parties in interest, § 59 
Guardian de son tort, bonds, summary judgment, 
§ 1163, n. 39 

Guess, written interrogatories, restriction, § 686 
Guests, 

Automobile accidents, consolidation, § 916, p. 243, 
n. 88 

Motor vehicles, summary judgment, § 1159 
Negligence actions, consolidation by use of evi¬ 
dence, § 916, p. 239, n. 53 
Eelationship, special verdict, sufficiency, § 1022, 
n. 33 

Gypsum, labor and employment, lung injuries, con¬ 
solidation of actions, § 916, p. 243, n. 82 
Habeas corpus. 

Ad testificandum, § 519 

Judicial notice of prior proceedings, § 447, p. 656, 
n. 38 

New trial, § 1057 
Eules not applying, § 9 

Hair, permanent wave set, personal action, instruc¬ 
tions to jury, § 984, n. 40 
Hardship, 

Change of venue, convenience of parties and wit¬ 
nesses, § 507 

Forum non conveniens, § 493 
Written interrogatories to parties, objection, § 652 
Harmless error. Appeal and review, ante 
Headlights, motor vehicles, summary judgment, § 1159, 
n. 8 

Heads, personal injuries, jury questions, new trial, 
§ 1063, n. 43 

Health, insured, interrogatories, sufficiency, § 1012, 
n. 35 

Hearing aids, negligence, question of law and fact, 
§ 967, n. 62 

Hearings, §§ 1028-1035, pp. 394-403 
See, also, C.J.S. Trial 

Change of venue, convenience of parties and wit¬ 
nesses, §§ 505-513 


Hearings—Continued 
Default judgment, 

Entry, § 1128 
Setting aside, § 1134 
Depositions and discovery, 

Practice prior to adoption of federal rules, 
§ 543 

Scope of examination, 

Information calculated to lead to dis¬ 
covery of admissible evidence, § 622 
Preparation for trial, § 621 
Dismissal and nonsuit, ante 
Execution, supplementary proceedings, § 1269 
Forum non conveniens, ante 
Judgment on the pleadings, § 408 
Jurisdictional issues, § 470 
Motion, new trial, §§ 1092-1104, pp. 470-487 
Motion for more definite statement, § 395 
Motion to strike, time, § 437 
New trial, particular matters, § 1094 
Preliminary hearing, defenses or objections, § 373 
Process, quashing or vacating, § 230 
Eeference, master as person appointed to hold 
hearings, § 896 
Eehearing, generally, post 
Service of process, quashing or vacating, § 230 
Summary judgment, §§ 1185, 1202-1218 
Vacating or setting aside, § 1251 
Notice, § 1250 
Venue, objections to, § 482 
Hearsay, 

Admissibility of evidence, § 452 
Trial by court, § 1032, n. 28 
Affidavits, 

Juries, impeachment of verdict, § 1091 
New trial, § 1090 

Burden of proof, § 1096 
Summary judgment, § 1159, n. 4; §§ 1195, 
1196, n. 93 

Automobile accident report, production for in¬ 
spection prior to trial, § 586, p. 845, n. 8 
Depositions and discovery, 

Scope of examination, § 626 
Summary judgment, § 1199 
Exception, writings made in regular course of 
business, § 457 

Identity and location of witnesses, depositions 
and discovery, § 625 
Objections, waiver, § 941 
Written interrogatories, § 678 
Heirs, 

Collusion, decedent’s estates, summary judgment, 
§ 1168, n. 4 

Indispensable parties, joinder, § 100 
Highjacking, summary judgment, § 1165, n. 58 
Highways and roads, collisions, photostats, costs, 
§ 1282, p. 735, n. 58 

Hockey, personal injury actions, requested instruc¬ 
tions to jury, § 991, n. 9 

Holder of rights vested by state law, determination 
and necessary parties, § 96, p. 152, n. 34 

Holder of title, 

Eeal party in interest, § 61 

Trustees and trust beneficiaries, § 62 

Holding companies, 

Default judgment, setting aside, § 1131, n. 62 
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Holding companies—Continued 

Reorganization, findings of fact and conclusions 
of law, sufficiency, § 1051, n. 13 
Homestead, bankruptcy, summary judgment, § 1160, 
n. 17 

Homicide, default judgment, setting aside, § 1130, p. 
518 

Horses, Tort Claims Act, trial by court, § 1028, n. 87 
Hospitality, juries, new trial, § 1070, n. 57 
Hospitals, 

Contracts, summary judgment, § 1166, n. 89 
Evidence, admissibility, new trial, § 1066, n. 4 
Evidence, judge’s remarks and conduct, § 922, n. 
28 

Expenses, damages, new trial, § 1075, n. 2 
Records, 

Admissibility in evidence, § 457 
Instructions to jury, § 986, n. 75 
Production for inspection, etc., § 723 
Hostile witness, examination, § 524 
Hotels. Innkeepers, generally, post 
Hours, pretrial trial deposition, court specifying, § 610 
Housing, shortage, judicial notice, § 442 
Housing and Rent Act, 

Damages, jury trial, waiver, § 950, n. 29 
Summary judgment, § 1173, n. 74 
Human life phenomena, judicial notice, § 442 
Husband and wife, 

Action to assert rights in husband’s property, 
joinder with action for divorce, § 40, p. 84, n. 
GO 

Automobile collision, separate trials, § 917, p, 252, 
n. 69 

Carriers, summary judgment, § 1165, n, 59 
Cripples, new trial, § 1065, n. 78 
Damages, verdict, new trial, § 1072 
Death, attorney, absence, § 1099, n. 25 
Delivery of process to, validity of service, § 197, p. 
2S3, n. 37 

Evidence, directed verdict, § 978, n. 71 
Improper questions to witnesses, mistrial, § 969, 
n. 75 

Joinder of husband as party, § 112 
Jurors, challenge, § 957 

Loss of wife’s services, joinder with action for 
wife’s personal injuries, § 40, p. 84, n. 63 
Malpractice actions, separate trials, § 917, p. 250, 
n. 49 

Negligence, separate trials, § 917, p. 248, n. 37 
Personal injuries, 

Judgment notwithstanding verdict, § 1222, n. 
77 

Verdict, consistency, § 1002, n. 32 
Separate maintenance, judgment registered in 
other districts, § 1232, n. 78 
Verdicts, new trial, questions considered, § 1094 
Witnesses, 

Pailure to testify, judge’s remarks and con¬ 
duct, § 922, n. 25 
Mileage, cost, % 1290, n. 60 
Hybrid class action, §§ 66,68 

Circumstances turning spurious class action into 
hybrid action, § 69 

Hydrogen sulphide gas, jury, misconduct, new trial, 
§ 1071, n. 92 
Hypothetical questions. 

Discretion of court, § 452, p. 666, n. 92 


Hypothetical questions—Continued 

Judge’s remarks and conduct, § 922, n. 45 
Objections, § 941, n. 49 
Omission of facts, § 941, n.^64 
Power and duty of judge, § 522 
Hypothetical statement of claims. 

Complaint, § 267 
Employees action, § 290 
Ice and snow. 

Personal injuries action, instructions to jury, 
§ 984, n. 40; § 990, n. 93 
Sidewalks, final argument, § 925, p. 264, n. 1 
Ideas, misappropriation, summary judgment, § 1180 
Identical pleading, consolidation of actions, § 916, p. 

240, n. 65 
Identification, 

Documents produced on taking of deposition, § 583 
Names of informers, production of documents, 
privilege, § 712 

Plaintiff, motion for more definite statement, § 386 
Transactions or occurrences, permissive joinder 
of parties, § 113 

Witnesses and others, depositions and discovery, 
§§ 540, 625 

Written interrogatories, witnesses and others, 
scope, § 685 
Ignorance, 

Attorneys, judgment, setting aside, § 1243 
Newly discovered evidence, new trial, § 1079 

Illegality, 

Affirmative defense, § 306 
Issue raised as defense at time of trial, § 357 
Shareholders derivative class action, § 86 
Striking out affirmative defense, § 425 
Illegitimate pleadings, amendment, treating as, § 332, 
p. 506, n. 29 
Illness, 

Default judgment, setting aside, § 1130, p. 518, n. 
20 

Limitation of actions, § 1133, n. 94 
Deposition, 

Deferring examination, § 609 
Not signed due to, admissibility, § 595, p. 
853, n. 87 

Judges, 

Judgment notwithstanding verdict, § 1219 
Stay of execution, new trial, § 1084 
Judgments, 

Entry of judgment, § 1227 
Relief, § 1233 

Setting aside, § 1238, n. 4; § 1243 
Parties, judgment, setting aside, § 1245, n. 62 
Witnesses, depositions, costs, § 1284, n. 42 
Illustrative instructions to jury, § 985 
Immaterial matter. Pleading, post 
Immaterial pleading. Striking out, post 
Immateriality, 

Counterclaim, § 317, p. 473, n. 32 
Deposition, grounds for refusal, § 565 
Quashing subpoena duces tecum, § 518 
Immunities. Privileges and immunities, generally, 
post 

Impeachment, 

Decree, intervention for purpose of, § 129 
Deposition by witness, § 608 

Costs, § 1284, n, 34; § 1286, n. 77 
Evidence, ante 
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Impeachment—Continued 
Judgments, § 1119, n. 14 
New trial, § 1066 

Newly discovered evidence, new trial, § 1081 
Pre-trial conference, disclosure of matter, neces¬ 
sity, § 908 

Summary judgment, § 1192, n. 24 
Verdict, §§ 1008, 1057 
Witnesses, post 

Written lease, conformity statute not applicable, 
§ 29 

Impertinent matter and pleading. Striking out, post 
Impleader, 

New parties, §§ 117-'127, pp, 176-204 
Provisions in state court, effect of absence, § 118, 
p. 182, n. 79 
Implied consent, 

Issues, trying by, § 357 

Parties, amendment conforming to proof, § 332 
Suit outside state of residence, automobile cases, 
§ 211 

Implied contract, complaint in action on, requisites 
and sufficiency, § 287 

Implied waiver, entry, default judgment, § 1124 
Implied warranties, breach, special verdicts, construc¬ 
tion and operation, § 1027, n. 74 
Imported obscene books, application of rule to pro¬ 
ceeding for forfeiture, § 9 

Imposition on court, forum non conveniens, § 493 
Impracticability of joining all members of class, requi¬ 
site for class action, § 70 
Imprisonment for debt, § 1272 
Improper parties. 

Dismissal, § 480, p, 715, n. 56 
Motion to drop from case, § 177 
Improper service, notice of deposition, priority of ex¬ 
amination, § 609 

Improper third party defendant, amendment of plead¬ 
ings to bring in, § 343 
Improper venue. Venue, generally, post 
Imputed negligence, 

Default judgment, setting aside, § 1130, p. 518 
Motor vehicles, summary judgment, § 1159, n. 4 
In personam. 

Application of conformity act, § 27 
Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Constimctive service of process on nonresident, 
§ 204 

Intervention, § 139 
Judgment, § 1106 

Pleadings, conformity, § 1109, p. 495 
Personal service, necessity, § 191 
Presence of defendant essential element of juris¬ 
diction, § 242 

In rem, 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Commencement of action, § 3 
Constructive service of process, § 192 
Dockets, transfer, § 933, p. 273 
Intervention, jurisdiction, § 139 
Judgments and decrees, post 
Jurisdiction, judgment, § 1106 
Parties, § 42 

Service of process, nonresidents and absentees, 
§ 210 


Inadequate damages. Damages, ante 
Inadequate representation, 

Class actions, § 72 
Right of privilege to intervene, § 133 
Inadvertence. Mistakes, generally, post 
Inartistic pleading, motions to strike, § 416, p. 613, n. 
14 

Inclusions of law, supplemental answer after tiling, 
§ 356 

Income tax, (federal), 

Action on lien, deposition, person before whom 
taken, § 593, p. 851, n. 72 

Arguments of counsel, misconduct, cure, § 926, 
n. 23 

Deficiency judgment, costs, § 1278, n. 36 
Directed verdict, waiver, § 974, n. 6 
Dividends, summary judgment, § 1179, n. 20 
Nonresidents, appearance, judgment, § 1106, n. 40 
Refunds, 

Judgment, entry, § 1229, n. 54 
Jury trial, demand, § 946, n. 45 
Returns, 

Confidential information, production not re¬ 
quired by subpoena duces tecum, § 586, 
p. 845, n. 6 

Depositions and discovery, scope of examina¬ 
tion, § 627 

Inspection, costs, § 1282, p. 734, n, 40 
Production for inspection, etc., § 728 
Written interrogatories, scope, § 688 
Special verdict, § 1022, n. 27 
Incompetency of party, substitution of parties, §§ 156, 
159 

Incompetent evidence, 

Admissibility, § 452 
Objections, waiver, § 941 

Incompetents. Mentally deficient and mentally ill 
persons, generally, post 
Incongruities, verdicts, new trial, § 1072 
Inconsistency. Consistency, generally, ante 
Incontrovertable fact rule, judgment notwithstand¬ 
ing verdict, § 1223 
Inconvenience, 

Depositions and discovery, § 535 
Third-party defendant, denying leave to bring 
third-party proceeding, § 122 
Incorrectly designating counterclaim as defense, § 317 
Incredible evidence, summary judgment, § 1141, p 537 
Incrimination of witness, privilege against, § 522 
Indebtedness, 

Executions, generally, ante 

Fraud, summary judgment, § 1149, n. 99 

Imprisonment for, § 1272 

Judgment, 

Registration in other district, § 1232 
Satisfaction, § 1121, n. 34 
Jury trial, § 951, p. 310 

Limitation of actions, summary judgment, § 1151i 
n. 23 

Subject to attachment, § 235 
Summary judgment, § 1162, n. 32 
Verdict, new trial, § 1072, n. 17 
Indefinite, 

Defenses, striking out, § 427 
Verdict, amendment, § 1005 
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Indemnity, 

Actions, 

Dismissal, § 834 

Motion for more definite statement, § 387 
Appellate costs, § 1292, p. T63, n. 8 
Bonds, summary judgment, § 1163 
Executions, stay, § 1263, n. 36 
Final argument, § 925, p. 266 

Intervention, action "by indemnitor against princi¬ 
pal debtor, § 145 
Judgments and decrees, post 
Beal party in interest, § 55 
Shipping, summary judgment, § 1177, n. 6 
Summary judgment, § 1166; § 1182, n. 89 
Third-party liable to defendant, bringing in, § 120 
Independent contractor, foreign corporation, service 
of process on, § 218, p. 315, n. 91 
Independent use of deposition and discovery, § 526 
Indexes, exhibits, appellate costs, § 1292, p. 760, n. 90 

Indians, 

Class action, impracticability of joining all mem¬ 
bers of class, § 70, p. 121, n. 25 
Lands, joinder of parties in suit between mineral 
lessees, § 108 

Summary judgment, § 1182 
Tort Claims Act, trial by court, § 1028, n. 87 
United States suing guardian and trustee of lands, 
§ 59 

Indictment and information, 

Answer denying, § 304 

Sheiman Act, separate trials, civil complaint, 
§ 917, p. 250, n. 50 

Indigent persons, jurors, objections, § 957 
Indiscreet conversations, juries, new trial, § 1070 
Indispensable parties. Parties, post 
Individuals, citizenship averment in complaint, § 270 
Indorsement, 

All male jury, § 956 

Bills and notes, summary judgment, § 1162 
Demand for jury trial, pleading, § 94G, n. 45 
Industry, condition and development, judicial no¬ 
tice, § 442 

Inexpensive justice, purpose of rules, § 8, p. 47, n. 22 
Infants, 

Automobile injuries, jury panel, selection, § 956, 
n. 34 

Capacity of party, § 50 

Guardian ad litem or next friend, § 51 
Capacity to sue, judgment notwithstanding ver¬ 
dict, § 1221, n. 73 

Carriers, summary judgment, § 1165, n. 59 
Courtroom, presence, new trial, § 1065, n, 78 
Custody, consent judgment, § 1117, n, 4 
Default judgment, 

Entry, §§ 1125,1126 
Setting aside, § 1130, p. 520 
Inadequate damages, new trial, § 1075 
Judgments, satisfaction, § 1121 
Parent and child, generally, post 
Personal injury actions, separate trials, § 917, p. 
248, n. 37 

Seamen, personal injuries, summary judgment, 
§ 1177, n. 4 

Service of process, § 199 

Summary judgment, § 1182 

Torts, summary judgment, § 1180, n, 40 


Infants—Continued 
Wages, 

Action to recover, joinder of mother as neces¬ 
sary party, § 102 
Real parties in interest, § 53 
Inferences, 

Affidavits, summary judgment, § 1197 
Averment, jurisdictional amount, § 274 
Comments of court, instructions to jury, § 986 
Conflict, directed verdict, § 977 
Damages, partial new trial, § 1059, n. 3 
Default judgment, § 1128, n. 3 
Depositions, 

Summary judgment, § 1199 
Taken through attorney, § 1286, n. 60 
Directed verdict, § 976, p. 346; §§ 977, 979 
Dismissal of action, § 982 
Setting aside, § 981 

Failure to move to strike irrelevant matter from 
pleading, § 418 
Final argument, § 925, p. 263 

Findings of fact and conclusions of law, con¬ 
struction, § 1056 

Judge’s remarks and conduct, § 922, n. 25 
Judgment notwithstanding verdict, § 1219, n. 47; 
§§ 1223, 1224 

Jury, manner of arriving at verdict, § 029 
Negligence, 

Judgment notwithstanding verdict, § 1222, 
n. 82 

Questions of law and fact, § 967 
New trial, § 1096 

Construction of evidence, § 1007 
Questions considered, § 1095, n. 71 
Opening statements, § 924, n. 85 
Questions of law and fact, § 985 
Requested instructions to jury, § 991, n. 12 
Stipulations, summary judgment, § 1201 
Submission of case to jury, §§ 960, 961 
Conclusions, § 962 
Summary judgment, §§ 1143, 1190 
Questions to be decided, § 1204 
Trial by court, §§ 1031,1033 
Verdict, amendment, § 1005 
Weight and sufficiency. 

New trial, § 1073, p. 447 
Trial by court, § 1035, n. 64 

Inflammatory characterizations, antitrust action, 
stinking out, § 416, p, 614, n. 14 
Inflammatory remarks, 

Attorney and client, control by court, § 923 
Final argument, § 925, p. 264, n. 1 
Misconduct of counsel, cure, § 926, n. 23 
Influence, juries, new trial, § 1070, n. 57 
Informal notice, third-party proceedings, § 124 
Information, 

Confidential and privileged information, general¬ 
ly, ante 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Written interrogatories to parties, post 
Information and belief, 

Affidavits, summary judgment, § 1196, n. 03; § 
1195 

Complaint, § 277 
Pleading on, § 278 
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Informers, 

Damage action, verdict, 

Amendment, § 1005, n. 67 
Construction, § 1006, n. 72 
Docketing of cases, § 934, n. 11 
Privilege, production of documents and things, 
§ 712 

Verdict, form, § 1000, n. 17 
Infringement of patents. Patents, post 
Inherent power of court, state practice affecting, con¬ 
formity act, § 27 

Initiative of court, striking insufficient defense, § 435, 
p. 641, n. 97 ‘ 

Injunction, 

Action at law, docketing of cases, § 933, p. 275, 
n. 99 

Affidavits, summary judgment, § 1194, p. 607, 
n. 37 

Agriculture, summary judgment, § 1157, n. 88 
Anti-trust action, jury trial, § 952 
Appellate costs, § 1292, p. 761, n. 94 
Bonds, 

Costs, § 1282, p. 733; § 1283, p. 738, n. 81 
Summary judgment, § 1163 
Class actions, Robinson-Patman act and Sherman 
Anti-Trust act, § 76 

Complaint, requisites and sufficiency, § 292 
Confession of judgment, § 1116, n. 85 
Consent judgment, § 1117, n. 92 
Setting aside, § 1243, n. 11 
Consolidation of actions, § 916, p, 239, n. 51 
Conspiracy, motion to compel statement in sep¬ 
arate count, § 412 

Continuance order as not procedural substitute 
for injunction, § 879, p. 203, n. 37 
Copyrights, summary judgment, § 1167 
Costs, ante 

Declaratory judgments, § 1118, n. 13 
Denial of motion, jurisdiction not affirmatively 
shown on record, § 473 

Deposition, determining violation of temporary 
restraining order, § 549 
Dismissal and nonsuit, ante 
Docketing of cases, transfer, § 933, p. 276, n. 2 
Dwellings, summary judgment, § 1172, n. 57 
Enforcement of unconstitutional ordinance or law, 
proper parties, § 44 
Entry of judgment, § 1229, n. 51 
Executions, § 1263, n. 36 
Expert witnesses, cost, § 1289, p. 754, n, 27 
Pair Labor Standards Act, summary judgment, 
§ 1170 

Fair Trade Act, summary judgment, § 1182, n. 84 

Final judgment, § 1113, n. 57 

Findings of fact and conclusion of law, ante 

Forma pauperis, cost, security, § 1281, n. 98 

Interlocutory injunctions, generally, post 

Joinder, 

Action for damages, § 41 
Forfeiture action, § 40, p. 84, n. 60 
Remedies, jury trial, § 945, n. 42 
Joint trial, § 916, p. 239, n. 51 
Juries, post 
Jurisdiction, 

Affirmatively alleged, enforcement of state 
statute, § 271, p. 393, n. 4 
Federal court, § 37, p. 77, n. 18 


In j unction—Continued 

J urisdiction—Continued 
Jurisdictional amount, 

Averment, sufficiency, § 274 
Determination, § 474 

Landlord and tenant, costs, discretion of court, 
§ 1274, p. 716, n. 56 

Law governing remedies and relief, § 39, p. 82, n. 
48 

Leases, summary judgment, § 1191, n. 6 
Literary property, sufficiency of averments, § 272 
Merger and consolidation, summary judgment, 
§ 115S, n. 92 
Monopolies, post 

Motion for more definite statement, § 387 
Motion to dissolve, failure to answer as prevent¬ 
ing, § 301, p. 438, n. 39 

Municipal corporations, summary judgment, § 
1182, n. 91 

Nonresidents, costs, security, § 1280, n. 79 

Oral evidence, reception, § 935, p. 278, n. 20 

Partial summary judgment, § 1214, p. 641, n. 79 

Personal service, § 191, p. 277, n. 65 

Persons bound by judgment, § 1119 

Pleading, 

Judgment, § 1109, p. 492, n. 63 
Summary judgment, § 1154, n. 65 
Preliminary injunction, 

Findings of fact and conclusions of law, 
§ 1042, n. 32 

Monopolies, summary judgment, § 1158, m 1 
Service of process, judgment, § 1107, n. 46 
Price control, consent judgment, § 1117, n. 92 
Public officials, adversary parties, § 42, p. 90, n. 
15 

References, 

Costs, § 1287, n. 82 
Determination of damages, § 892 
Rehearing, petition, § 1087, n. 84 
Rent control, summary judgment, § 1173, n. 74 
Sales, property, stay of execution, § 1263 
Separate judgments, § 1110, p. 497, n. 1 
Separate trial, sequence of issues, § 918, p. 254 
Service of process, judgment, § 1107, n. 46 
Setting aside, § 1234 

Stock and stockholders, summary judgment, §§ 
1161, 1178, n. 17 

Sale of unissued stock, class action, § 83 
Summary judgment, § 1139 
Taxation, summary judgment, § 1179, n. 22 
Trade-marks, trade-names and unfair competition, 
post 

Unconstitutional state statute, complaint, § 271, 
p. 397, n. 15 

Unfair competition, findings of fact and conclu¬ 
sions of law, amendment, § 1054, n. 43 
Violence, new trial, § 1061, n. 16 
Injuries. Personal injuries, generally, post 
Injustice to adverse party, amendment of pleadings, 
§ 330 

Innkeepers, 

Bonds, summary judgment, § 1163, n. 46 
Elevator accidents, interrogatories accompanying 
verdict, § 1009, n. 7 

Nonresidence, costs, security, § 1280, n. 76 
Sales commission, opening statement^ § 924, n. 80 
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Insane persons. Mentally deficient and mentally ill 
persons, generally, post 
Insignificant facts, summary judgment, § 1142 
Insolvency, 

Corporations, summary judgment, § 1178, n. 14 
Costs, security, § 1279, p. 725 
Executions, stay, § 1263 

Findings of fact and conclusions of law, sufficien¬ 
cy, § 1051, n. 14 

Imprisonment for debt, § 1272, n, 9 
Exemptions, § 1272, n. 16 
Stay of execution, § 1263 
Summary judgment, § 1160 
Inspection and Inspectors, 

Agreement to contract away right to, § 700 
Books and papers, default judgment, § 1126 
Documents produced at taking of deposition, § 583 
Findings of fact and conclusions of law, sufficien¬ 
cy, § 1051, n. 16 

Instructions to jury, § 990, n. 91 
Jury, 

Discretion of court, § 921 
New trial, § 1070 

Motion relating to, effect of grant of motion to 
transfer cause, § 505 
Premises, duty of owner, § 699 
Production of documents and things for inspec¬ 
tion, copying, or photographing, generally, 
post 

Stockholders list, cost, security, § 1279, p. 726, 
n. 54 

Trial, § 1028 

Instigator of action, shareholders derivative class ac¬ 
tion, § 91, p. 141, n. 38 
Instructions, 

Reference, 

Instructions by court to master, application 
for, § 898 

Master, recommittal of report to master with 
instructions, § 904 

Instructions to jury, §§ 983-994, pp, 357-371 
Additional instructions, 

Coercion, § 931, n. 68 
Confusion, § 987, n. 79 
New trial, § 1067, n. 27; § 1070 
Coercion, § 931, n. 67 
New trial, § 1071 
Comments of court, § 986 
Confusing instructions to jury, generally, ante 
Consideration, new trial, § 1098, n. 15 
Construction and operation, § 994 
Contributory negligence, ante 
Difficulties, consolidation of actions, § 916, p. 241, 
n. 76 

Discretion of court, § 983 
Language, § 985 
Repetition, § 989 
Evidence, § 943, n. 19; § 988 
Applicability, § 990 
Excessive damages, new trial, § 1076 
Final argument, correction, § 925, p. 263, n. 91 
Forecasting, conduct of counsel, § 923, n. 63 
Form, § 985 

Further insrtruetions after submission, § 930 
General verdict, § 999, n. 10 
Interrogatories, discretion of court, § 1011 
Invasion of province of jury, § 984 


Instructions to jury—Continued 

Judgment notwithstanding verdict, § 1219; § 1221, 
n. 70 

Jury room, written instructions, § 929, n. 36 
Language, § 985 

Misconduct of counsel, cure, § 926 
Misleading instructions, § 987 
New trial, § 1067 
Bequest, § 991 
Mistake, post 
Necessity, § 985 
Negligence, post 

New trial, §§ 1067-1069, 1072, 1100 
Objections, § 1069 
Presumptions, § 1096 
Refusal, § 1068 
Request, § 1069 
Specification of errors, § 1088 
Objections, § 992 
New trial, § 1069 
Oral requests, § 991, n. 39 
Peremptory instructions, request, § 091 
Pleadings, applicability, § 990 
Striking out, § 413 
Questions of law and fact, § 988 
Refusal, new trial, § 1068 
Repetition, § 989 
Requests for instructions, § 991 
Form, § 991 
Language, § 991 
New trial, § 1069 
Objections, § 992 
Rulings, § 993 
Time, § 991 

Responsiveness, new trial, § 1098 
Ruling on requests and objections, § 993 
Special verdict, § 1018 
Construction, § 1027 
Sufficiency, § 985 
Surprise, new trial, § 1078 
Taking case from jury, § 960 
Treatment as motion for directed verdict, § 972 
Verdict, §§ 999, 1004 
Amendment, § 1005 
Construction, § 1006 
Setting aside, § 1067 
Viewing and inspection, § 921 
Written instructions, § 985 
Notice, § 930 
Insufficiency, 

Claim or defense, judgment on pleading, § 404 
Defense, striking out, prejudice to other party, 
§ 416 

Jurisdictional averments, waiver or consent, 
§ 477 

Pleading, striking out, § 430 
Process, speaking motions raising defense, § 375 
Insurance, 

Admissibility of company records, § 457 
Arguments and conduct of counsel, § 923 
Attorney’s fees, allowance as cost, § 1283, p. 740, 
n. 4 

Auditor’s fees, allowance as cost, § 1287, n. 95 
Automobile injuries, final argument, § 925, p. 
265, n. 9 

Books and papers, summary judgment, § 1200, 
n. 49 
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Insu ranee—Continued 

Carriers, summary judgment, § 1165, n. 58 
Cause of loss, motion for more definite statement, 
§ 389 

Complaint in actions on, requisites and suffi¬ 
ciency, § 293 

Conflicting instructions to jury, § 987, n. 79 
Consolidation of actions, counterclaim, § 916, p. 
244, n. 99 

Costs, § 1278, n. 24 

Crop insurance, judgment, nature of relief, § 1114, 
n. 74 

Damages, instructions to jury, new trial, § 1072, 
n. 10 

Declaratory judgments, jury trial, § 953, n. 99 
Default judgments, 

Entry by clerk, § 1125, n. 55 
Setting aside, § 1130, p. 518, n. 19 
Declaratory judgments, pleading, § 1109, p. 494, 
n. 78 

Depositions and discovery, 

Automobile liability insurance carrier, § 531, 
p. 788, n. 71 

Company, defendant having insurance cover¬ 
ing liability, § 559 

Directed verdicts, grounds, § 972, n. 90 
Dismissal of actions, § 834 
Double indemnity, generally, ante 
Estoppel, judgment notwithstanding verdict, 
§ 1219, n. 46 

Extent of loss, motion for more definite state¬ 
ment, § 389 

Final argument, § 925, p, 266 
Findings of fact and conclusions of law, suffi¬ 
ciency, § 1045, n. 49 
Fire insurance, generally, ante 
Foreign insurance company, service of process, 
§ 213, p. 308, n. 32 
Fraud, 

Agent of insurer, separate trials, § 917, p. 
249, n. 41 

Averments in complaint, § 293 
Docketing of cases, § 933, p. 275, n. 1 
Jury trial, § 951, p. 310, n. 38 
Questions of law and fact, § 968, n. 69 
Separate trials, § 917, p. 249, n. 41 
Summary judgment, § 1171, n. 44 
Intervention, § 154 

Investigator, names and addresses of witnesses, 
disclosure, depositions and discovery, § 625 
Joinder of claim against insurer. 

Before insured’s liability determined, § 40 
With claim against the United States, § 40, 
p. 86, n. 84 

Joinder of parties, § 104 
Joint trial, § 916, p. 242, n. 78 
Jurors, 

Impaneling, § 956, n. 21 
Knowledge, mistrial, § 969, n. 75 

Jury, 

Panel, selection, § 956, n. 34 
Questions, new trial, § 1063 
Jury trial, § 945, n. 42; § 951, pp. 311, 313 
Waiver, relief, § 950, n. 25 
Liability insurance, generally, post 
Liability of insurer, questions of law and fact, 
§ 968, m 69 
35B C. J.S.--64 


Insurance—Continued 

Life insurance, generally, post 
Motion for more definite statement, preparation 
of responsive pleadings, § 389 
Motor vehicle insurance, generally, post 
National service life insurance, generally, post 
Nature of loss, motion for more definite state¬ 
ment, § 389 
New trial, § 1065 

Alternative motions for new trial or judg¬ 
ment, § 1093, n. 38 

Newly discovered evidence, new trial, § 1079, n. 
73 

Newspaper accounts, mistrial, § 969, n. 75 
Payment, reception of evidence, § 935, p. 279, n. 
38 

Permissive joinder of parties, § 115 
Personal injury actions, separate trials, § 917, p. 
247, n. 36 

Pleadings, summary judgment, matters consid¬ 
ered, § 1209, p. 634, n. 87 
Policies, production for inspection, etc, § 722 
Prejudice, consolidation of actions, § 916, p. 242, 
n. 79 

Private investigator’s or adjuster’s report, pro¬ 
duction for inspection, etc., § 724 
Production of documents and things, party’s in¬ 
surer in possession, § 708 
Real parties in interest, § 55 

Depositions, examination, § 623 
Reformation of instruments, post 
Release, separate trials, § 917, p. 250, n. 49 
Safe depositories, summary judgment, § 1185, n. 
33 

Summary judgment, § 1171; § 1189, n. 82 
Third party liable to defendant, bringing in, 
§ 120 

Transcripts, costs, § 1288, n. 99 
War risk insurance, generally, post 
Written interrogatories, investigator, § 659, p. 923, 
n. 81 

Wrongdoer, examination, direct action against 
liability insurer, § 524 

Integrated system of deposition and discovery, § 526 
Intelligence, jury panel, grounds for striking, § 957, 
n. 42 
Intent, 

Complaint, § 264 

Congress, revising judicial code, | 1 
Questions of law and fact, § 966 
Interest, 

Affected by judgments, permissive intervention, 
§ 136 

Bonds, summary judgment, § 1163, n. 46 
Clerical errors, judgment, setting aside, § 1242 
Condemnation proceedings, application of con¬ 
formity act, § 33 

Damages, calculations in open court, § 930, n. 49 
New trial, § 1070, n. 63 

Instructions to jury, objections, waiver, § 992, 
n. 56 

Judgments and decrees, § 1109, p. 495; § 1114 
Satisfaction, § 1121, n. 34 
Multiple claims, judgment, § 1110, p. 499, n. 20 
Rates, judicial notice, § 442, p. 649, n. 86 
Remittitur, new trial, § 1101 


849 



FEDERAL CIVIL PROCEDURE 


Interest—Continued 
Special verdicts, 

Additional findings, § 102G 
Correction, § 1025, n. 50 
Taxation, summary judgment, § 1179, n. 29 
Verdicts, post 

Interested witnesses, credibility, questions of law and 
fact, § 9G3, 11 . 22 

Interests of justice, new trial, § 1061 
Interlocking directorates, monopolies, summary j'udg- 
ment, § 1158, n. 03 
Interlocutory injunction, 

Accounting, rebearing, motion, § 1087, n. 84 
Findings of fact and conclusions of law, § 1042 
Preparation, § 1045 
Sufiiciency, § 1052 
Interlocutory judgments, 

Costs, security, § 1270, p, 725, n. 47 
Equity, § 1105 
Jurisdiction, § 1113 
New trial, time, § 1085, n. 62 
Separate trials, § 917, p. 246, n. 23 
Setting aside, § 1235 
Summary judgment, § 1214, p. 641 
Interlocutory order, disposition of motion, § 374 
Interlocutory relief, jurisdiction not affirmatively 
shown, denial, § 473 

Internal revenue, action to collect, conformity to state 
practice, § 34, p. 76, n. 6 
Interpleader, § 45 

See, also, C.J.S. Federal Courts 
Attorney’s fees, allowance as cost, § 1283, p. 740, 
n. 97 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 
Costs, § 1273, n. 23 

Default judgment, setting aside, § 1130, p. 521, n. 
49 

Docketing of cases, § 933, p. 275, n. 99 
Federal courts, consolidation of actions, § 916, p. 
244 

Jurisdictional amount, sufficiency of averment, 
§ 274 

Lack of jurisdiction, dismissal, § 843, p. 148, n. 4 
Personal service of process, outside district of 
suit, § 207, p. 293, n. 28 
References, costs, § 1287, n. 92 
Service of process, judgment, § 1107, n, 52 
Summary judgment, § 1182 

Scope of remedy, § 1138, n. 74 
Time, § 1184, n. 25 
Interpreters, 

Reception of evidence, § 935, p. 280 
See, also, C.J.S. Witnesses 

Interrogation of witness, discretion of judge, § 522, 
p. 778, n. 58 
Interrogatories, 

Costs, § 1282; § 1284, n. 32; § 1285, n. 49 
Default judgments, § 1126 
Defined, § 645, p. 910, n, 3 
Depositions, §§ 591, 592 

Protective order requiring written interroga¬ 
tories, § 601 

Documents desired to be inspected, acquiring in¬ 
formation, § 551 

Foreign law, complaint not pleading, § 549 
Negligence, post 


Interrogatories—Continued 

Objections and exceptions, jury trial, waiver, 
§ 949 

Oral cross examination, § 558 

Pending cases, application of rules, § 20 

Practice prior to adoption of federal rules, § 543 

Sales, summary judgment, § 1176 

Special verdict, generally, post 

Third parties, post 

Verdict, post 

Written interrogatories to parties, generally, post 
Interruption of cross examination, power of court, 
§ 523 

Intersections, motor vehicle collision, separate trials, 
§ 917, p. 248, n. 40 

Interstate Commerce. Commerce, generally, ante 
Interstate Commerce Commission. Commerce, ante 
Intervention, §§ 128-155, pp. 206-241 
Absolute right to intervene, § 132 
Addition of parties by, construction of rules, § 42 
After abatement or dismissal of main suit, § 140 
Agency, existence of relationship, § 145 
Amicus curiae, 

Denial with leave to file brief, § 143 
Distinction, § 128 

Appellate courts, § 1292, p. 763, n. 5 

Assignees, § 146 

Attachment proceedings, § 236 

Service of process, judgment, § 1107, n. 44 
Attorney’s fees, allowance as cost, § 1283, p. 738, 
n. 85 

Bondholders, § 147 

Summary judgment, § 1163, n. 46 
Burden of establishing right to, § 142 
Class Actions, ante 
Consent judgment, § 1117, n. 94 
Consideration of pleading, § 142 
Consistency of claims by intervening parties, 
§ 142 

Contractors, § 148 

Convenience, permissive intervention, § 140 
Corporate officers and stockholders, § 149 
Corporations, § 149 
Costs, § 1278, n. 23 
Counterclaim, § 316 

Separate trial, § 917, p. 247, n. 35 
Court’s own motion, § 142 
Creditors, § 150 

Default judgment, setting aside, limitation of 
actions, § 1133, n. 99 
Denial, scope, extent and effect, § 130 
Denial of motion, § 143 
Discretion of court, 

After judgment hy reviewing. court, § 141, 
p. 225, n. 26 

Permissive intervention, § 137 
Class actions, § 138 

Petition or application by United States, 
§ 152 

Timeliness, § 140 

Dismissal and nonsuit, § 1241, n. 43 

Acceptance of allegations as true on motion 
to dismiss, § 855 

After dismissal of main suit, § 140 
Effect of dismissal on dependent intervention, 
§ 873 

Grounds for vacation of order, § 876 
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Intervention—Continued 

Dismissal and nonsuit—Continued 
Involuntary, § 789 
Motion, § 143 

Disposition of property controlled by court, right 
or privilege to intervene, § 135 
Distinctions, § 128 
Effect, § 130 

Employers and employees, § 151 
Execution sales, § 1264 
Existence of another remedy, § 128 
Extent, § 130 

Garnishment proceedings, § 236 
Government, suits brought by or against, § 144 
Governmental bodies and ojSicers, § 152 
In rem proceeding, jurisdiction, § 139 
Inadequacy of representation, right or privilege 
to intervene, § 133 

Indemnitor, action against principal debtor, § 145 
Insurers and insureds, § 154 
Irrelevant facts alleged in motion to intervene, 
§ 142 

Judgment or decree, 

Application after final judgment, § 141 
Construction and operation, § 1119, n. 23 
Determination of all issues, § 1110, p. 496, 
n. 94 

Impeach decree already made, § 129 
Jurisdiction, § 139 
Labor union, § 151 
Laches, § 1249, p. 689, n. 48 
Landowners and land claimants, § 155 
Liberal construction of rule, § 128 
Lien interest, necessity for intervention as mat¬ 
ter of right, § 132 

Life insurance action, consolidation, § 916, p. 242, 
n. 79 

Limiting purpose, § 142 

Motion to amend, striking, § 142, p. 227, n. 56 

Motion to intervene, § 142 

Combining with motion to dismiss, § 142, p. 

226, n. 46; § 372 
Necessity that court act on, § 143 
Service, § 142 
Municipalities, § 153 

Necessity that court act on motion, § 143 
New trial, § 1060 

Notice to persons to intervene, § 142 
Objections to parties, § 179 
Officials of state, § 153 
Order specifying time, § 140 

Parens patriae, state or federal agency permitted 
to intervene, § 131 

Particular intervenors, §§ 145-155, pp. 230-241 
Permissive intervention, §§ 128, 136-138 
Assignee or transferee, § 146 
Class actions, § 138 
Discretion of court, § 137 
Government, suits by or against, § 144 
Trial convenience, § 140 
United States, § 152 

Pleading, accompanying motion to intervene, § 142 
Pretrial conference, time to request, § 140 
Property in custody and control of court, § 145 
Purpose, § 129 


Intervention—Continued 

Right of privilege to intervene, §§ 131, 132 

Disposition of property controlled by court, 
§ 135 

Inadequacy of representation, § 133 
Unconditional statutory right, § 134 
Scope, § 130 

Separate suit, right to bring distinguished from 
right to intervene, § 128 
Service, motion to intervene, § 142 
Stage ill proceeding, § 140 
State, § 153 

Statutory right to intervene, § 134 
Stockholders, § 149 

Derivative class action, effect, § 85, p. 137, 
n. 90 

Subcontractors, § 148 

Subsequent application to intervene, §§ 140, 142 
Substantiation of claim, § 142, p. 227, n. 53 
Summary judgment, § 1202 
Vacation, § 1217 
Sureties, § 148 

Third person claiming amount in question, § 145 
Time, § 140 

After judgment or decree, § 141 
Transferees, § 146 
Unconditional statutory right, § 134 
United States, § 144 

Constitutionality of act in question, § 134 
Governmental bodies and officers, § 152 
Vacating or setting aside, § 1240 
Notice, § 1250 
Venue, § 139 

Workmen’s compensation, § 154 
Interviewing, jury, court officers, § 930, n. 50 
Intoxicating liquors, 

Disapproval of use, jury, new trial, § 1070, n. 68 
Driving under influence of, instructions to jury, 
§ 985, n. 65 

Forfeitures, findings of fact and conclusions of 
law, sufficiency, § 1048, n. 95 
Judgments, setting aside, § 1234, n. 36 
Licenses, bankruptcy, summary judgment, § 1160, 
n. 17 
Introduction, 

Complaint, tax lien enforcement, amendment to 
conforming to proof, § 334, p. 510, n. 61 
Evidence, amendment of pleadings permitting, 
§ 335 
Invasion, 

Federally protected rights, nature and form of 
remedies, § 37 
Province and jury, § 984 

Rights or interest, justification in seeking court 
relief, § 53, p. 103, n. 53 
Inventions, 

Counterclaims, jury trial, § 945, n. 43 
Patent rights, 

Jury trial, § 951, p. 313, n. 68 
Partial summary judgment, § 1214, p. 640 
Inventories, summary judgment, matters considered, 
§ 1209, p. 636 

Investigations and investigators, 

Action likely to obstruct justice, § 915, n. 44 
Congressional, judicial notice, § 444 
Costs, § 1282, p. 733 
Default judgment, § 1128 
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Investigations and investigators—Continued 
Expenses, costs, § 1284, n. 34 
Fraud, judgments, § 1251 
Jurors, § 955, n. 14 
New trial, § 1070 

Prospective jurors, fund, § 956, n. 27 
Reports, production for inspection, etc., § 724 
Salaries, appellate costs, § 1292, p. 761, n. 94 
Investments, limitation of actions, summary judgment, 
§ 1151, n. 23 

Invoices, admissibility in evidence, § 457 
Involuntary plaintiff, workmen’s compensation insur¬ 
er, joinder as, § 104, p. 161, n. 71 
Irregularities, 

Depositions, 

Notice for taking, waiver, § 577 
Objection to, § 568 

Motions, motion for judgment on the pleadings, 
§ 407 

Irrelevancy, 

Complaint, striking out, § 423 
Deposition, protective orders, § 604 
Document, quashing subpoena duces tecum, § 518 
Motion to intervene, § 142 
Pleading, § 252 

Striking out, § 418 

Testimony, deposition, grounds for refusal, § 565 
Isolated transactions, foreign corporation, service of 
process, § 213, p. 310, n. 45 
Issuance of process, § 187 

Issues, proof and variance, §§ 357-361, pp. 541-548 
Absence, summary judgment, § 1141, p. 534 
Adjustment, judgment, § 1109, p. 493 
Admissibility of evidence. 

New trial, § 1078, n. 70 
Under pleadings, § 360 
Allegations not contested or admitted, § 359 
Consolidation of actions, 

Different parties, § 916, p. 242 
Order of determination, § 916, p. 243, n. 89 
Construction and operation, judgment, § 1119 
Contributory negligence, burden of proof, § 359 
Controversion, directed verdict, § 977 
Counterclaim, § 1154 
Damages, new trial, § 1074 
Declaratory judgment, jury trial, § 953 
Default judgments, entry, § 1126 
Setting aside, § 1134 
Determination, § 1110, p. 495 

Questions of law and fact, § 968 
Different actions, joint trials, § 916 
Directed verdict, § 975 
Entry of judgment, § 1230 
Findings of fact and conclusions of law. 
Amendment, § 1054, n. 46 
Necessity, § 1038 

Foreign law, burden of proving, § 359 
General denial, § 358 
Injunctions, jury trial, § 952, n. 92 
Instructions to jury, §§ 983, 990 
Interrogatories, 

Accompanying verdict, § 1014. 

Form, § 1012 

Written interrogatories to parties, post 
Invasion of province of jury, § 984 
Irrelevancy, mistrial, § 969, n. 74 
Juries, submission, new trial, § 1064 


Issues, proof and variance—Continued 
Jury trial, § 943; § 946, n. 45 
Waiver, § 949 

Limitation of actions, summary judgment, § 1151 

Matters not in issue, findings of fact, § 1039 

Matters to be proved, § 359 

New trial, § 1100 

Objections, § 941, n. 57 

Partial new trial, § 1058 

Pleading, judgment, § 1109, p. 492, n. 63 

Pre-trial conference, post 

Pre-trial statement, new trial, § 1078, n. 70 

Questions of law and fact, § 966 

Raising issue by evidence, § 357 

References and referees, post 

Relief granted as warranted from evidence, § 361 

Res judicata, summary judgment, § 1152 

Separate trials, § 917, p. 245 

Consent of parties, § 917, p. 249, n. 41 
Order of trial, § 917, p. 252 
Service of note of issue, dockets, § 933, p. 273, 
n. 84 

Special verdict, § 1018 
Construction, § 1027 
Sufficiency, § 1024 
Summary judgment, generally, post 
Trial, necessity, § 915 

Unseaworthiness, instructions, objections, waiver, 
§ 992, n. 56 
Verdict, 

Presumptions, § 1097 
Responsiveness, §§ 1001, 1007 
Waiver, § 1021 

Written interrogatories to parties, post 
Janitor, service of process, leaving with person resid¬ 
ing at usual place of abode, § 197, p. 284, n. 40 
Jewelry, bankruptcy, interest, judgment, § 1114, n. 79 
Jobbers, monopolies, summary judgment, § 1158, n. 93 
Joinder of actions, 

Breach of contract, ante 
Damages, ante 

Independent causes of action, jurisdictional facts 
specifically pleaded, § 268 
Injunctions, ante 
Judgment, § 1110, p. 495, n. 92 
Pleading, § 1109, p. 492, n. 65 
Jurisdictional amount, sufficiency of aver¬ 
ment, § 274 
Jury trial, § 944, n. 24 
Waiver, § 949 

Legal and equitable causes, separate trials, § 918, 
p. 252, n. 73 

Multiple claims, judgment, § 1110, p. 495, n. 92 
Verdict, issues determine, § 1007 
Joinder of claims and remedies, § 40 

Application of rules pending cases, § 20 
Legal and equitable causes and relief, § 41 
Joinder of defenses, § 372 

Waiver of jurisdiction of person, § 478 
Joinder of parties. Parties, post 
Joint adventures, 

Accounting, summary judgment, § 1156, n. 82 
Dissolution, jury trial, § 945, n. 32 
Indispensable parties, § 98 
Summary judgment, § 1182 

Joint and several liability, jury trial, waiver, § 949, 
m 7 
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Joint interest, indispensable parties, § 95, p. 148, n. 99 
Joint motions, new trial or judgment, § 1089 
Hearings, § 1093 

Joint obligors and joint obligees, joinder of parties, 
§ 105 

Joint or common right, class actions, § 67 
Joint stock association, complaint, citizenship aver¬ 
ment, § 270 
Joint tenancies, 

Execution, § 1259 
Joinder of parties, § 107 
Joint tortfeasors, 

Bonds, summary judgment, § 1163, n. 39 
Contribution, application of rules, § 9 
Corporations, permissive joinder of parties, § 116 
Counterclaim adding as parties, § 318, p. 475, n. 50 
Impleading as third-party defendants, § 120 
Joinder of parties, § 106 
Judgments, satisfaction, § 1121, n. 30 
Verdict, apportionment of damages, § 1003 
Joint trial, 

Discretion of court, § 916, p. 241 
Insurance, § 916, p. 242, n. 78 
Issues in different actions, § 916 
Prejudice, presumptions, § 916, p. 241 
Joint verdicts, 

Issues determined, § 1007 
Objections, § 1000, n. 20 
Jones Act. Seamen, generally, post 
Judges, 

Abdication of functions, § 915, n. 38 
Conduct, § 922 

New trial, § 1064 
Costs, taxation, § 1291 

Damages, summary judgment, § 1182, n. 91 
Death, 

Alternative motions for new trial or judg¬ 
ment, hearing, § 1093 

Findings of fact and conclusions of law, sig¬ 
nature, § 1046, n. 57 

Judgment notwithstanding verdict, § 1219 
New trial, § 1061 

Discretion of court, § 1099, n, 25 
Presumptions, § 1096 
Executions, examination, | 1269 
Jury, interviewing, § 930, n. 50 
INIisconduct, new trial, § 1100 
Permissive joinder of parties, § 114, p. 173, n. 86 
Pretrial examination, conducting in presence of, 
§ 611 

Qualifications, jurors, § 955, n. 8 
Remarks, § 922 

Separate trials, discretion, § 917, p. 246, n. 18 
Substitutes, new trial on court’s own initiative, 
§ 1083, n. 26 

Judgment creditors. 

Capacity of parties, § 46, p. 94, n. 54 
Class action against debtor, intervention, § 150 
Contract actions, consolidation, counterclaim, 
§ 916, p. 244, n. 98 
Judgment debtors, 

Liens, notice, § 1252 

Lulling into security, judgments, setting aside, 
§ 1245, n. 66 
Satisfaction, § 1121 
Vacating or setting aside, § 1248 


Judgment liens, §§ 1252,1253 
Enforcement, § 1258, n. 98 
Registration in other districts, § 1232, n. 79 
Territorial expense, § 1253 
Judgment on the pleadings, §§ 400-409, pp. 507-606 
Admissions, ante 
Affirmative defense, § 405 
Conformity, § 1109, p. 491 
Construction of rule, § 400 
Court’s own motion, § 408 

Decision on prior motion as law of case, § 408 
Demurrer, motion equivalent to, § 401 
Determination of motion, § 408 
Dismissal of complaint by insufiiciency, treated as 
motion for judgment on the pleadings, § 407 
Election of remedies, § 405 
Estoppel, § 405 

Grounds for granting motion, §§ 402-405 
Hearing on motion, § 408 
Insufficiency of claim or defense, § 404 
Liberal construction, § 408 
Limitation of actions, § 405 

Lot of issue of fact, ground for granting motion, 
§ 402 

Matters deemed admitted, § 409 
Motion to dismiss obtained on ruling, motion for, 
§ 372 

Nature of motion, § 401 

Proceedings on motion, §§ 407-409 

Purpose of motion, § 401 

Requisites for granting motion, §§ 402-405 

Res judicata, § 405 

Statutory demurrer, treated as motion for judg¬ 
ment on pleading, § 407 
Sufficiency, § 400 
Summary judgment, §§ 401, 1143 
Distinguished, § 1138 
Other motion treated as, § 1186 
Treating as motion for judgment on the 
pleadings, § 407 
Time for motions, § 406 
Truth of well pleaded facts admitted, § 408 
Waiver of right to object to pleadings, trial after 
denial of motion, § 364 
Well pleaded facts admitted as true, § 409 
Judgments and decrees, §§ 1105-1253, pp. 487-697 
Admissions, facts, requests and responses as basis, 
§ 772 

Affirmative relief, pleadings, § 1109, p. 494 
Alternative motions for new trial or judgment, 
§ 1089 

Amendment, §§ 1233, 1240, 1248, n. 21 
Clerical mistakes, § 1242 

Motion treated as motion for new trial, § 1087 
Pleadings after judgment, § 331 
Time, § 1249, p. 691 

Amount of money, designation, § 1115 
Appearance to sustain judgment, § 1107 
Assignee, real party in interest, § 54, p. 107, n. 87 
Attachment, § 236 
Body executions, § 1272 

Change of venue, enforceability of judgment as 
consideration, § 508 
Claims, determination, § 1110, p. 495 
Class action, 

Foreign members not exempt, § 72 
Intervention after entry of final judgment, § 
141 
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Judgments and decrees—Continued 
Clerical errors, ante 
Common law, § 1105 

Construction and operation, § 1119 
Setting aside, § 12S7 

Complaint, requisites and sufficiency, § 281 
Conditional judgments, § 1114 
Confession of judgment, § 1116 
Consent judgment, § 1117 

Keopening, mistake, § 1243, n. SO 
Setting aside, § 1243 

Vacating and setting aside, §§ 1236, 1241 
Construction and operation, § 1119 
Corporations, ante 
Correction, § 1014 

Counterclaim. Set off and counterclaim, post 
Cross claim, filing after judgment, § 319 
Damages, ante, 

Declaratory judgments, generally, ante 
Default judgments, generally, ante 
Defect in pleading, curing, § 367 
Deficiency judgments, generally, post 
Discretion of court, § 1105 

Determination of issues and claims, § 1110, 
p. 497 

Enforcement, § 125G 
Relief, § 1233 
Setting aside, § 1242 
Dismissal and nonsuit, ante 
Domicile or residence, ante 
Dormant judgments, generally, ante 
Eminent domain, ante 
Enforcement, §§ 1254-1272, pp. G07-711 
Entry, §§ 1227-1232, pp. 658^63 
Amendment, § 1248, n. 21 
Before effective date to rules, § 26, p. 68, n. 26 
Death, § 1227 
Direction and time, § 1229 
Errors, setting aside, § 1243 
Notation and docket, § 1228 
Notice, § 1231 

Sufficiency of notation, § 1230 
Time, § 1229 
Equity, ante 
Estoppel, 

Negligence, summary judgment, § 1181 
Pleadings, § 405 
Separate trials, § 917, p. 249 
Summary judgment, § 1152; § IIGO, n. 16 
Supplementary answer alleging, § 356 
Evidence, ante 
Executions, generally, ante 
Final judgment, § 1113 
Findings, ante 
Foreign judgments, 

Executions, § 1260 
Registration, § 1232, n. 72 
Summary judgment, § 1182, n. 1 
Fraud, § 1114, n. 65 

Pleading, § 1109, p. 493, n. 67 
Relief, § 1233 

Setting aside, § 1237; § 1238, n. 4, 94; § 1245 
Burden of proof, § 1248 
Hearing, § 1251 
Time, § 1249, p. 690 
Garnishment, § 236 
Illness, ante 


Judgments and decrees—Continued 
Imprisonment for debt, § 1272 
In personam judgment in proceeding in rem,. 
§ 1109, p. 495 

In rem proceeding, § 1109, p. 495 
Service of process, § 1107 
Setting aside, § 1234 
Strangers, § 1108 
Indemnity, 

Notwithstanding verdict, § 1220, n. 65 
Relief granted, § 1114, n. 68 
Setting aside, § 1233, n. 25 
Injunctions, generally, ante 
Interest, § 1109, p. 495 
Interlocutory judgments, generally, ante 
Intervention, ante 

Issues, proof and variance, generally, ante 
Joint motion, § 1089 

New trial or judgment, § 1089 
Judgment on pleadings, generally, ante 
Jurisdiction, § 1106 

Misconduct, appellate costs, § 1202, p. 762, n. 3 
Modification, § 1237 

Ancillary proceeding by bill of review, § 1239, 
n. 30 

New trial, § 1092, n. 31 
Notice, § 1250 

Procedure to obtain relief, § 1248 
Term of court, § 1249, p, 092 
Money judgments, generally, post 
Motions made after judgment prior to entry, 
§ 1228 

Multiple parties, § 1111 
Negligence, post 
New trial, § 1103 

Modification, § 1057 
Relief, § 1086 

Timely motion, § 1085, n. 43 
Newly discovered law, new trial, § 1061, n. 17 
Nonresidents and absentees, service of process, 
§ 210 

Notice, post 

Notwithstanding verdict, §§ 1219-1226, pp. 645-658 
See, also, C.J.S. Judgments 
Aider by presumptions, § 1224 
Alternative motions for new trial or judg¬ 
ment, § 1089 
Hearings, § 1093 
Conformity, § 1112 
Construction of evidence, § 1224 
Entry of judgment, § 1225 
Evidence, 

Consideration, § 1223 
Construction, § 1224 

Failure to make case, §§ 1222-1224, pp. 656- 
656 

Interrogatories, § 1014 

Joint motions for new trial or judgment, 
§ 1089 

Hearings, § 1093 

Necessity for motion for directed verdict, 
§ 1220 

New trial, § 1089, n. 4; § 1219 
Failure to make case, § 1222 
Joinder of motion, § 1225 
Overruling, consequences, § 979, n. 87 
Prerequisites, § 1225 
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Judgments and decrees—Continued 

Notwithstanding verdict—Continued 
Presumptions, § 1224 
Reopening cases, reargument, § 1104 
Setting aside, new trial, § 1103 
Statement of grounds, § 1225 
Time for motion, § 1226 
Weight and sufficiency of evidence, § 1073, 
p. 448 

Offer of judgment, cost, § 1276 
Opening statement, counsel, § 924 
Parties, post 
Payment, § 1121 

Pending cases, application of rules, § 20 
Pleading, § 256 

Judgment on the pleadings, generally, ante 
Power to adjudicate limited by pleading and prop¬ 
er interventions, § 357 

Pro confesso decree. Default judgments, gener¬ 
ally, post 

Process to sustain judgment, § 1107 
Property, post 
'Quod recuperet, § 1105 
Reconsideration, motion, § 1085, n. 61 
Reference, judgment in accordance with master’s 
finding, § 903 

Reformation of instruments, post 

Registration, post 

Relief, §§ 1233-1251, pp. 663-695 

Granted, nature and extent, § 1114 
New trial, time for motion, § 1086 
Revival, § 1120 
Satisfaction, § 1121 
•Separate judgments. 

Claims, § 1110, p. 495 
Costs, § 1273 
Entry, § 1229 
Finality, § 1113 

Multiple claims, summary judgment, § 1214, 
p. 643 

Satisfaction, § 1121, n. 30 
Set-off and counterclaim, post 
Setting aside. Vacating and setting aside, gen¬ 
erally, post 

Special verdict, correction, § 1025, n. 57 
Spurious class action, effect, § 75, p. 126, n. 80 
Stay, findings of fact and conclusions of law, 
amendment, § 1053 

Striking out, judgment referred to in counter¬ 
claim, § 413, p. 610, n, 73 
Subsequent decisions, new trial, § 1061, n. 17 
Summary judgment, generally, post 
Supplemental bill or complaint to aid or effectu¬ 
ate prior decree, § 354 
Vacating and setting aside, generally, post 
Verdict, 

Conformity, § 1112 
Sufficiency, § 1000 

Judicial notice, §§ 442-447, pp. 647-656 
See, also, C.J.S. Evidence 
Acts of congress, § 444 
Administration of government, § 443 
Application of state procedure, § 442 
Attorneys, member of bar, § 1116, n. 91 
Condition of court docket, § 447 
Congressional activity, § 444 
Custom of business, § 442 


Judicial notice—Continued 

Decisions of federal court, § 447 
Economic depression, § 442 
Effect, § 442 
Federal register, § 443 

Foreign law, questions of law and fact, § 966 
Geography and geographical facts, § 442 
Government, § 443 

Hearing and determination of motion to dismiss, 
§ 849 

Historical facts, § 442 

Housing shortage, § 442 

Human life phenomena, § 442 

Industry, condition and development, § 442 

Judicial proceedings, records and decisions, § 447 

Jury, weighing evidence, § 929, n. 35 

Daws, §§ 443, 444 

Foreign countries, § 446 
State and territory, § 445 
Official signatures of governmental officers, § 443 
Order for perpetuation of testimony, § 545, p. 805, 
n. 73 

Pamphlets, § 935, p. 281 

Political divisions and bodies, § 442 

Presidential proclamation, § 443 

Prior proceedings, § 447 

Public facts, § 442 

Public records, § 443 

State judicial proceeding, § 447 

State of war, § 442 

State proceeding, application, § 442 

Summary judgment, § 1194, p. G08 

War, § 442 

Well known fact, § 442 
Judicial record, § 1 
Judicial sales, upset price, § 1265 
Juries, §§ 943-957, pp. 290-323 

Absence, objections to instructions, § 992, n. 47 
Accounts and accounting, ante 
Action, jury action, § 38 

Additional jurymen, service, new trial, § 1009, n. 
25 

Advisory jury, § 1029 

All male juries, selection, § 956 

Anti-trust actions, § 952 

Arguments and conduct of counsel, § 920; § 923, 
n. 52 

Sympathy, § 923 
Attorney and client, 

Interviewing, § 930, n. 50 
Jury trial, demand, familiarity, § 950, n. 24 
Inadvertence, § 948, p. 304, n. 83 
Late demand, nnfamiliarity with require¬ 
ment, § 948, p. 306, n. 94 
Omission, § 948, p. 303, n. 81 
Bias or prejudice, § 955, n. 13 

Demand, extension of time, § 948, p. 304 
Late demand, § 948, p. 304, n. 83 
Misconduct, mistrial, § 1070 
New trial, 

Defects in verdict, § 1071 
Incompetency, § 1063 

Affidavits, § 1090, n. 18 
Inferences, § 1096 
Misconduct, § 1070 
Questions considered, § 1094 
Objections, § 957, n. 43 
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J uries—Continued 

Bias or prejudice—Continued 
Panel, sufficiency, § 956, n. 31 
Calendar, § 933, p. 273, n. 90 
Challenges, § 955, n. 9; § 957 
Array, § 957 
New trial, § 1062 

Burden of proof, § 1090 
Coercion, § 931 

New trial, § 1071 

Commissioner, list, preparation, § 956 

Communications by court, § 930 

Competency, new trial, § 1090, n. IS 

Conduct, new trial, questions considered, § 1094 

Confusion, 

New trial, § 1072, n. 10 

Reopening case for further evidence, § 040 
Consolidation of actions by use of evidence of 
one case in another, § 916, p. 239, n. 53 
Contracts, ante 
Cost, § 1282, p. 735 

Counterclaim. Set-off and counterclaim, post 
Custody and conduct, §§ 928-931, pp. 267-271 
Damages, §§ 944, 953 

Assessment without trial by jury, § 949, n. 6 
Demand for jury trial, § 946, n. 45 

Late demand, § 948, p. 302, n. 71; § 948, 
p. 303, n. 81 

Discretion of court, § 1128 
Time, § 947, n. 62, 64 
False statements, new trial, § 1063 
Written notes, § 928, n. 29 
Declaratory judgments, § 953 
Demand, ante 
Denial, new trial, § 1064 
Determination as to right, § 944 
Directed verdict, waiver, § 973 
Discharge, additional evidence, directed ver¬ 
dicts, § 973 
Discretion of court. 

Condemnation proceedings, § 951, p. 314 
Demand, time, § 947 
Separation, § 929 
Waiver, relief, § 950 
Dismissal and nonsuit, § 981 
Disqualification, new trial, § 1063 
Duties of judges, § 915 
Effect of verdict of findings, § 1030 
Evidence, new trial, § 1090 
Excuse from service, § 956 
Exhibits, ante 

Final argument, improper appeals, § 925, p. 264, 
n. 96 

Findings of fact and conclusions of law, § 1036 
Fraud, ante 

Functions of judge and jury, see C.J.S. Trial 
Further deliberation, new trial, § 1071, n. 97 
Grand juries, generally, ante 
Impaneling, § 956 
Impeachment of verdict, § 1057 
Improper calculations, judgment notwithstanding 
verdict, § 1221 

Inability to agree, directed verdict, § 979 
Incompetency, new trial, § 1063 
Injunctions, § 954 

Demand, § 946, n, 45 
Time, § 947, n. 62, 64 


Juries—Continued 

Injunctions—Continued 

Late demand, § 948, p. 306, n. 96 
Waiver, § 949, n. 15; § 950, n. 30 
Instructions to jury, generally, ante 
Insurance, ante 
Interrogatories. Verdict, post 
Invasion of province by court, § 984 
Irregularities, 

New trial, § 1100 

Selection, new trial, time, § 1085, n. 43 
Issues, proof and variance, generally, ante 
Judgment notwithstanding verdict, § 1219 
Jurisdiction, trial by, § 471 
List, new trial, § 1062 
Manner of arriving at verdict, § 929 
Misconduct, post 
Mistake, post 
Monopolies, post 
Negligence, post 
New trial, 

Disqualification or incompetency, § 1003 
Inability to agree, § 979 
Jury list or panel, § 1062 
Misconduct, §§ 1065, 1070 
Receiving incompetent documents, § 1070 
Separation, § 1070 
Objections and exceptions, post 
Offer of proof, § 937 
Panel, 

Men and women, distribution, objection, § 057,. 
n. 43 

New trial, § 1062 
Patents, post 

Peremptory challenges, generally, post 
Pleading, post 
Polling jury, 

Mode, § 998 
Verdict, § 997 

Prejudice, new trial, inferences, § 1096 

Questions of law and fact, generally, post 

Reception of evidence, presence, § 935, p. 278 

Recommendations, verdict, § 1001, n. 22 

References and referees, post 

Right and particular actions, see C.J.S. Juries 

Room, 

Deputy clerk, presence, new trial, § 1091, n. 22- 
Presence of clerk, new trial, § 1070, n. 65 
Selection, § 956 

New trial, § 1100, n. 55 
Separate trials, post 
Set-off and counterclaim, post 
Special verdicts, generally, post 
Submission of controversy, post 
Summary judgment, § 1203 
Purpose, § 1136 

Taking notes, discretion of court, § 928 
Tampering, judgments, setting aside, § 1245 
Third-party proceedings, defendant’s negligence 
active or passive, § 123 
Undue influence, 

Consolidation of actions, § 916, p. 243, n. 81 
Judgment, setting aside, § 1247, n. 15 
Judgment notwithstanding verdict, § 1221, n. 
71 

New trial, §§ 1065, 1066, lOTO, 1071; § 1090, 
n. 16 


856 



FEDERAL CIVIL PROCEDURE 


Juries—Continued 

Usurpation of function, new trial, § 10T3, p. 446, 
n. 53 

Verdict, generally, post 
View and inspection, § 921 

Waiver, § 946; § 947, n. 62; § 94S, p. 306, n. 94; 
§ 949 

Directed verdict, § 973 
Docketing, § 933, p. 276, n. 4 
Part of issues, § 948, p. 303, n. 76 
Relief, § 950 

Removed actions, § 947 
Timely demand, § 948, p. 308, n. 96 
Withdrawal, 

New trial, § 1067 
Question of law and fact, § 969 
Witnesses, remarks or acts, § 927 
Jurisdiction, 

Absence of jurisdictional averments, waiver or 
consent, § 477 

Additional jurisdiction, court creating, § 467 

Admissibility of evidence, § 453 

Affirmative defense, § 306 

Aliens, sufficiency of averment, § 270 

Altering by adoption of rule, § 7 

Amendment as to jurisdictional averment, § 323 

Amount in controversy, generally, ante 

Ancillary jurisdiction, ante 

Appellate costs, § 1292, p. 762, n. 3 

Attorney’s fees, taxation as cost, § 1283, p. 740 

Averments, jurisdictional averments, 

Amendment of pleadings, § 323 
Complaint, necessity and sufficiency, § 268 
Curing, § 366 

Determination of unchallenged averments, 
§ 359 

Evidence admissible under pleadings, § 360 
Necessity and sufficiency, §§ 268-276, pp. 383- 
413 

Showing jurisdiction in particular federal 
district, § 276 

Unchallenged averments determined by al¬ 
legations, § 359 

Bringing in new parties, § 122 

Burden of establishing, reasonable time, § 468 

Capacity of party distinguished, § 46 

Class actions, § 74 

^Collateral attack, presumptions, § 1233, n. 14 
Collusion, conferring by, § 476 
Complaint, affirmatively and distinctly appearing 
by allegations, § 820 
Compulsory counterclaim, § 312 
Conclusions, trial of issue, § 473 
Conformity to state practice, § 30 
Conjecture in determining, § 474 
Consent. Waiver or consent, generally, post this 
sub-head 

Consent judgment, § 1117 
Continuing duty of judge to inquire into, § 468 
Copyrights, federal question averments, § 272 
Corporations, sufficiency of averments, § 270 
Counterclaim, amount in controversy, sufficiency, 
§ 475 

Court, trial of issue, § 471 

Court’s own motion, raising question of juris¬ 
diction, § 464 

Curing want of jurisdiction, § 476 


Jurisdiction—Continued 

Decisions, trial of issue, § 473 
Defects, 

Pleading, cure or aider, § 366 
Sufficiency of amendment to cure, § 323 
Deposition, 

Objection on ground of lack of juilsdiction, 
§ 565, p. 821, n. 49 
Procedure to ascertain, § 553 
Determination, §§ 467-475, pp. 691-706 
Court to determine for itself, § 467 
Decision, § 473 
Findings, § 473 
Inclusion, § 473 
Matters considered, § 472 
Mode, § 469 
Time, § 468 

Trial of issue, §§ 470-473 
Directed verdict, § 980, n. 95 
Dismissal and nonsuit. 

Challenge by motion to dismiss, § 843 
Jurisdictional facts applied by amendment 
of pleadings, § 820 
Lack of, § 799 

Acceptance of factual allegations of com¬ 
plaint on motion to dismiss for, § 856 
Affidavits, consideration on motion to 
dismiss on ground of, §§ 858, 859 
Challenged by motion to dismiss, § 8-13 
Court’s own motion, § 841 
Diversity of citizenship, § SOI 
Effect, § 869 

Fair Labor Standards Act, § 831 
Hearing and determination of motion, 
§ 849 

Jurisdictional amount, § 802 
Leave to amend, § 868 
J urisdictional averments in pleading, 
§ 820 

Matters considered on motion to dismiss, 

§ 858 

Parties improperly or collusively made 
or joined, § 803 

Person of defendant, challenge by mo¬ 
tion to dismiss, § 843 
Some of several defendants, effect, § 870 
Subject matter, §§ 800, 864 
Counter-affidavits, § 854 
Time for motion, § 845 
Support by competent proof on challenge 
of jurisdictional facts, § 854 
Technical defects, § 820 
Time for determination of motion, § 850 
Waiver by filing motion to dismiss, § 478 
Without prejudice, § 864 
Proof in support of jurisdictional averments, 
§ 854 

Question requiring fact inquiry, § 854 
Suggestion of lack of jurisdiction, § 842 
Summary judgment, § 1150, n. 15 
Want of, costs, § 1273 
Dockets, § 933, p. 275, n. 97, 99 
Dropping party to cure defect, § 177 
Duty of litigants, § 449, p. 659, m 61 
Effect of pleadings, jurisdictional amount, § 475 
Effect of rules, § 19 

Equitable relief, averments in complaint, § 268 
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Jurisdiction—Continued 

Equity jurisdiction, waiver or consent, § 479 
Estoppel, conferring by, § 47G 
Evidence, reception, § 935, p. 278 
Executions, | 12G0 
Executors and administrators, 

Determining jurisdictional amount, § 474 
Sufficiency of averment, § 270 
Federal question averments,^ §§ 271-274 
Final argument, § 025, p. 205, n. 5 
Findings, 

Summary judgment, § 1212 
Trial of issue, § 473 

Findings of fact and conclusions of law, § 1039, 
n. 10 

Foreign administrator’s action for wrongful death 
outside state, § 46, p. 93, n. 47 
Foreign corporations, sufficiency of averment, 
§ 270 

Governmental agency, intervention to protect, 
§ 152 

Guardian, sufficiency of averment, § 270 
Injunctions, ante 
Insufficiency in pleading, 

Clear or certain nature of insufficiency, § S21 
Jurisdictional averments, waiver or consent, 
§ 477 

Interested parties, raising question of jurisdiction, 
§ 464 

Interlocutory judgments, § 1113 
Interpleader, see C.J.S. Federal Courts 
Intervention, § 139 

Not creating, § 129 

Involving by commencement of action, § 3 
Issue triable, § 470 

Court, trial by, | 471 

Findings, conclusions and decision, § 473 

Jury, § 471 

Matters considered, § 472 
Joint stock association, sufficiency of averment, 
§ 270 

Judgments and decrees, §§ 1106, 1256 
Term of court, § 1249, p. 092, n. 90 
Judicial notice of lack of, § 447 
Juryj trial by, § 471 
Lack of jurisdiction, 

Affirmative defense, § 308 
Answer raising question, § 464 
Judicial notice, f 447 
Motion, 

Asserting defense, § 371 
Raising question, § 464 
Separate trials, § 917, p. 250 
Sufficient jurisdictional averments, objections 
based on, § 466 

Literary property, sufficiency of federal question 
averment, § 272 

Local rules of district court, § 21 
Matters considered on trial of issue, § 472 
Mode of determination, § 469 
More definite statement, motion for, § 380, p. 570, 
n. 28 
Motions, 

Asserting defense of lack of jurisdiction, § 371 
Challenging, consolidation of motion, § 372 
Lack of jurisdiction, § 371 

Defense pleaded by motion, § 301 


Jurisdiction—Continued 
Motions—Continued 

Lack of jurisdiction—Continued 
Raising question by, § 464 
Timeliness, § 369 
Raise question, § 301 

Lack of as affirmative defense, motion to 
strike, § 374, p. 562, n. 50 
New trial, questions considered, § 1094 
Next friend, sufficiency of averment, § 270 
Nonjoinder, 

Indispensable parties, § 176 
Permissive parties, effect, § 173 
Objections and exceptions, post 
Operation and effect of rules, § 14, p. 54, n. 2 
Original jurisdiction lacking, amendment of plead¬ 
ings, § 323 

Partnership, sufficiency of averment, § 270 
Patents, federal question averment, § 272 
Permissive joinder of parties, effective rule, § 113 
Person, 

Objection to jurisdiction, § 465 
Waiver or consent, § 478 

Plenary jurisdiction, power of congress, § 2, p. 
39, n. S3 

Portal-to-Portal Act, summary judgment, § 1170 
Preponderance of evidence, § 461 
Presence of defendant, in personam action, § 242 
Presumption, § 449 
Pretrial examination, priority, § 600 
Pre-trial procedure, determination of jurisdic¬ 
tion, § 469 

Questions of law and fact, § 066 
Raising question by motion, § 301 
Reargument, motion challenging, § 473 
Receivers, sufficiency of averment, § 270 
Separate trials, § 917, p. 250, n 48 
Service of process essential, § 186 
Shareholders derivative class action, § 89 
Speaking motion presenting defense of lack of 
jurisdiction, § 375 

Special appearances to challenge, § 245 
Speculation in determining, § 474 
Jurisdictional amount, § 474 
Stipulations, summary judgment, § 1201 
Substitution of parties, effect, § 167 
Sufficiency of amendment to cure defect, § 323 
Summary judgment, post 

Supplementary proceedings, executions, § 1267 
Third party defendant, amendment of pleadings, 
§ 343 

Third party proceedings, bringing in new parties, 
§ 122 
Time, 

Determination, § 468 
Objections, § 466 

Trustees, sufficiency of averment, § 270 
Unincorporated associations, sufficiency of aver¬ 
ment, § 270 

Vacating and setting aside, § 1237 
Voluntary appearance, curing want of jurisdic¬ 
tion, § 476 

Waiver or consent, §§ 476-479, pp, 706-714 

Absence of jurisdictional averments, § 477 
Appearance, effect on jurisdiction over per¬ 
son, § 478 

Conferring by, § 476 
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Jurisdiction—Continued I Labor and employment—Continued 


Waiver or consent—Continued 
Equity jurisdiction, § 479 
Insufficiency of jurisdictional averments, § 
477 

Person, jurisdiction of, § 478 
Want of jurisdiction not cured by, § 476 
Want of jurisdiction, fatal at every stage of pro¬ 
ceeding, § 476 

Weight and sufficiency of evidence, §§ 461-463 
Written interrogatories, 

Scope, § 675 

Use to establish, § 660 

Jurisdictional amount. Amount in controversy, gen¬ 
erally, ante 
Justice, 

Change of venue, convenience of parties and wit¬ 
nesses, matter to be considered, § 508 
Forum non conveniens, consideration, § 493 
Personal injury action, jury trial, waiver, relief, 
§ 950, n. 25 

Justification for class action, §§ 70, 71 
Key witnesses, change of venue, convenience of wit¬ 
nesses, § 508, p. 759, n. 23 
Knowledge, 

Answer denying, § 304 
Complaint, § 264 

Fraudulent act, permissive joinder of parties, 

§ lie 

Scientific knowledge, questions of law and fact, 
§ 959, n. 69 

Korean conflict, judicial notice, § 442, p. 650, n. 95 
Labor and employment. 

Actions by employees, 

Complaint, 

Fair labor standards-acfrT291 
Kequisites and suflEiciency, § 290 
Defects in pleadings, dismissal, § 830 

Dismissal, Fair Labor Standards Act, 
§ 831 

Motion for more deflnite statement, § 391 
Third party tort feasor, authorized by em¬ 
ployer, capacity of party, § 46, p. 94, n, 58 
Breach of contract, summary judgment, § 1205, 
n. 18 

Carriers, summary judgment, § 1165, n. 59 
Class action, § 78 

Contracts. Employment Contracts, post 
Contributory negligence, interrogatories, suffi¬ 
ciency, § 1012, n. 40 
Corporations, ante 
Damages, ante 
Death, 

Actions, new trial, questions considered, 
§ 1094, n. 53 

Benefits, proximate cause, interrogatories, 
sufficiency, § 1012, n. 36 

Default judgment, setting aside, § 1130, p. 518, n. 
19 

Deposition, taking, § 593 

Directed verdict, § 977, n. 44 

Discharged soldier, jury trial, § 951, p. 313, n. 79 

Employment contracts. 

Counterclaim seeking reformation, § 309, p. 
455, n, 81 

Jury trial, § 951, p. 310, n. 34 


Employment contracts—Continued 

Motion for more definite statement, § 390, p. 
590, n. 71 

New trial, time, § 1085, n. 43 
Questions of law and fact, § 968, n. 69 
Examining as witness, § 524 
Fair Labor Standards Act, 

Findings of fact and conclusions of law, suf¬ 
ficiency, § 1045, n. 52 
Summary judgment, § 1170 
Fraud, affidavits, summary judgment, § 1108, n. 19 
Injunction, persons hound, § 1119 
Insurance coverage, findings of fact and conclu¬ 
sions of law, § 1045, n. 52 
Intervention, employers and employees, § 151 
Joinder of parties, § 102 

Judgment notwithstanding verdict, § 1210, n. 46 
Liability, instructions to jury, § 985, n. 6S 
Lung injuries, consolidation of actions, § 916, 
p. 243, n. 82 

Mandamus, advisory jury, § 1029, n. 98 
Motor vehicles, summary judgment, § 1159, n. 4 
Multiple claims, judgment, § 1110, p. 497, n. 94 
Negligence, 

Discovery procedure to disclose identity, § 540 
Evidence, special verdict, § 1018, n. 93 
Inferences, directed verdict, § 876, p. 348, n. 
41 

Judgment notwithstanding verdict, § 1222, 
n. 77 

Summary judgment, § 1169; § 1181, n. 68 
Verdict, consistency, § 1002 
Opposing party, employee, place for pretrial ex¬ 
amination, § 611 

Overtime compensation, judgment, setting aside, 
§ 1247, n. 14 
Personal injuries, post 

Questions of law and fact, conflict of laws, § 
958, n. 61 

Records, production for inspection, etc., § 710 
Shipbuilders, consent judgment, § 1117, n. 3 
Special verdict, sufficiency, § 1022, n. 29 
Stabbing, damages, final argument, § 925, p. 263, 
n. 91 

Summary judgment, post 
Sympathy, instructions to jury, § 985, n. 52 
Verdict, recommendation of jury, § 1001, n. 22 
Veterans, jury trial, § 951, p. 312, n. 53 
Wrongful death, verdict, consistency, § 1002, n. 34 
Wrongful discharge, judgment, pleading, § 1109, 
p. 494, n. 76 

Labor board, findings of fact and conclusions of law, 
adoption, § 1046, n. 61 

Labor department records, production for inspection, 
etc., § 721 
Labor disputes. 

Damages, opening statement, § 924, n. 84 
Production of books and papers, default judg¬ 
ment, § 1126, n. 80 
Summary judgment, § 1169 
Labor Management Relations Act, § 49 

Partnerships or unincorporated associations, ca¬ 
pacity to sue, § 49 
Labor organizations. 

Actions for injunctions against, dismissal, § 833, 
p. 135, n. 44 
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Appellate costs, § 1292, p. 761, n. 94 
Capacity of parties, 

President and officers, § 47, p. 95, n. 68 
Wage agreement violation, § 49, p. 98, n. 2 
Class actions, 

Behalf of unincorporated union, § 78 
Not permitted by law of state, § 79 
Collective bargaining, 

Agreement, breach. 

Dismissal of complaint, § 838, p. 140, n. 96 
Findings of fact and conclusions of law, 
§ 1052, n. 21 

Contract, motion for more definite statement, 
damage action for breach, § 391 
Intervention by employee in union suit to en¬ 
force, § lol 

Mandamus, costs, discretion of court, § 1274, 
p. 715, n. 55 

* Summary judgment, § 1169 
Complaints in actions against under War Labor 
Disputes Act, dismissal, § 839 
Contempt, costs, § 1278, n. 23 
Dismissal and nonsuit, ante 
Employees, summary judgment, § 1169 
Injunction, 

Attorney’s fees, allowance as costs, § 1283, p. 
739, n. 86 

Findings of fact and conclusions of law, 
§ 1052, n. 21 
Intervention, § 151 

Judgment, construction and operation, § 1119, n. 
23 

Mandamus, costs, discretion of court, § 1274, p. 
715, n. 55 

National union member, representing local union 
in class action, § 79 

Picketing, capacity to enjoin officials from violat¬ 
ing rights, § 40, p. 09, n. 15 
Real party in interest, § 56 

Restraining use of name, real party in interest, 
§ 53, p. 105, n. 68 
Service of process, § 221 
Suing as entity, § 49, p. 98, n. 98 
Tliird-party complaint, local suit in name of its 
president, § 125, p. 202, n. 38 
Unincorporated unions, suing as entity, § 49, p. 
98, n. 98 

Laboratory note hooks, admissibility in evidence, § 457 
Laborers, suit on contractor’s bond, application of con¬ 
formity act, § 34, p. 75, n. 2 
Laches, 

Affidavits, summary judgment, § 1198, n. 10 
Affirmative defense, § 307 
Dismissal, § 814 
Amendment of pleading, § 331 
Change of venue, convenience of parties and wit¬ 
nesses, § 512 

Default judgment, setting aside, § 1133, n. 74 
Defenses, § 4, p. 43, n. 77 

Facts tending to negative, denial of motion to 
strike, § 434, p. 637, n. 59 
Issues, jury trial, § 951, p. 313 
Letters rogatory, § 564, p. 820, n. 35 
Mortgages, summary judgment, § 1175 


Laches—Continued 
Motion, 

Amend complaint, court summarily passing 
on question, § 337 
Asserting as defense, § 371 
New trial, §§ 1085 

Newly discovered evidence, new trial § 1085- 
Objection to sufficiency of complaint, § 357 
Proof negativing, burden, § 359, p. 544, n. 10* 
Questions of law and fact, § 966, n. 43 
Security for cost, § 1279, p. 727 
Separate trial, § 917, p. 245, n. 14 

Order of trial of issues, § 917, p. 252, n. 72' 
Shareholders, 

Derivative class actions, § 90 
Summary judgment, § 1178 
Striking out affirmative defense, § 425 
Summary judgment, §§ 1151, 1184, 1204, 1208 
Supplemental complaint, denial, § 354 
Third-party defendant’s motion to make addi¬ 
tional third-party defendant, § 126, p. 203, n. 
51 

Vacating or setting aside, § 1249, p. 689, n. 48 
Want of jurisdiction, raising question not pre¬ 
cluded by, § 476 

Lack of jurisdiction. Jurisdiction, ante 
Landlord and tenant. 

Action for treble damages for rent overcharges,. 

substitution of parties, § 157 
Agent for purpose of managing leased premises, 
service of process on, § 198 
Appellate costs, § 1292, p. 763, n. 5 
Damages, instructions to jury, § 985, n. 68 
Delivery of process to, § 197, p. 283, n. 37 
Joinder of parties, § 108 

Injunction, costs, discretion of court, § 1274, p^ 
716, n. 56 

Personal injury actions, instructions to jury,. 
§ 990, n. 91 

Summary judgment, § 1173 
Trial by court, § 1028, n. 81 
Landowners and land claimants, 

Class actions, § 80 
Intervention, § 155 
Joinder of parties, § 107 
Language, 

Affidavits, summary judgment, § 1196 
Consent judgment, § 1117, n. 9 
Contracts, summary judgment, § 1166 
Instructions to jury, § 985 
Interrogatories, sufficiency, § 1012 
Judgment, § 1105, n. 15 
Requested instructions to jury, § 991 
Special verdict, § 1022, n. 25 
Sufficiency, § 1024 

Lanham Trade Mark Act, complaint asserting unfair 
competition claim, sufficiency, § 273 
Lapse, insurance, 

Judgment notwithstanding verdict, § 1219, n. 46 
Questions of law and fact, § 966, n. 43 
Larceny, trailers, summary judgment, § 1159, n. 7 
Last clear chance, 

Findings of fact and conclusions of law, time of 
making, § 1043, n. 42 
Further instructions, § 930, n. 55 
Instructions to jury, § 990, n. 91 
Objections, § 992, n. 59 
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Last clear chance—Continued 

Summary judgment, § 1159, n. 8 
Law cases, application of rules, § 9 
Law governing. 

Attachment and garnishment, § 236 
Attachment writ and service, § 238 
Change of venue, convenience of parties and wit¬ 
nesses, § 508 
Class actions, § 73 
Pleadings, § 247 
Remedies and relief, § 39 
Shareholders derivative class action, §§ 87, 88 
Striking out, § 413 
Law of state, 

Construction of rule, § 12 
Real parties in interest, § 53 
Law of the case, decision in prior motion in judg¬ 
ment on pleading, § 408 

Law of the forum, commencement of action, § 3 
Law school, class action by negroes denied right to 
enter, § 81, p. 132, n. 43 
Laws, 

Foreign laws, generally, ante 
Judicial notice, ante 
Laymen, appellate costs, § 1294, n. 30 
Leading questions. Witnesses, post 
Leases, 

Assignment to rental agent, real party in inter¬ 
est, § 54, p. 107, n. 87 

Breach, interrogatories, answers, construction, 
§ 1015, n. 62 

Cancellation, attorney’s fees, allowance as cost, 
§ 1283, p. 736, n. 72 

Corporate officer’s power, findings of fact and 
conclusions of law, construction, § 1056, n. 
62 

Counterclaims, permissive counterclaims, § 315 
Dismissal of actions or suits involving, defect in 
pleading, § 839 

Eminent domain proceedings, separate trials, 
§ 917, p. 249, n. 41 

Injunction, summary judgment, § 1191, n. 6 
Joinder of parties, § 108 

Nullified lease held by tenants in common, 
§ 107 

Judgment, entry, § 1229, n. 57 
Oil and gas, special verdict, § 1018, n. 89 
Permissive counterclaim, § 315 
Permissive intervention, § 136 
Setting aside, trial by court, § 1035, n, 62 
Special verdicts, construction and operation, 
§ 1027, n, 73 

Specific performance, summary judgment, § 1173 
Trial by court, § 1028, n. 85 
Trial by jury, waiver, § 949, n. 12 
Trailers, summary judgment, § 1159, n. 7 

Leave of court, 

Depositions and discovery, ante 
Written interrogatories, § 664 

Service within certain period after com¬ 
mencement of action, § 666 
Ledger entries, admissibility in evidence, § 457 
Left turns, motor vehicles, summary judgment, § 1159 
n. 8 

Legal and equitable causes and relief, joinder, § 41 
Lesal fiction, relation bach of amended pleading, 
^ § 347, p. 530, n. 26 


Letters, 

Admissibility in evidence, § 457 

Writer not available to testify, § 455 
Production for inspection, copying or photograph¬ 
ing, § 696 

Summary judgment, § 1200 

Letters rogatory, depositions in foreign countries,. 
§ 564 

Lewdness and obscenity, 

Deposition, action for forfeiture and destruction 
of obscene books, § 555, p. 811, n. 38 
Pleading, summary judgment, § 1154, n. 48 
Proceeding for forfeiture of imported books, ap~ 
plication of rules, § 9 

Lex fori or lex loci delicti, burden of proof, § 451, p. 
664, n. 82 

Liability insurance, 

Declaratory judgments, jury trial, § 953, n. 1 
Direct action against, examination of insured' 
wrongdoer, § 524 

Findings of fact and conclusions of law, suffi¬ 
ciency, § 1045, n. 49 

Production of documents in possession of insurer,. 
§ 708 

Special verdict, questions of fact, § 1023, n. 38 

Liability of third party, § 120 
Plaintiff, § 121 

Libel and slander, 

Affidavits, summary judgment, § 1198, n. 18 
Answer, multiple or inconsistent defense, § 303, 
p. 445, n. 94 

Attorney’s fees, taxation as cost, § 1283, p. 741^ 
n. 4 

Buyer answering, third-party complaint against 
seller, § 117, p. 178, n. 31 
Class action, § 67, p. 118, n. 9 
Comments of court, instructions to jury, § 986,. 
n. 75 

Complaint in actions for, requisites and suffi¬ 
ciency, § 294 
Costs, § 1273 

Security, § 1279, p. 726, n. 53 
Damages, new trial, § 1075, n. 8 
Defense of privilege, 

General denial, § 358 

Issue tried by implied or express consent,. 

§ 333, p. 508, n. 52 
Dismissal, § 835 

Excessive damages, new trial, § 1077 
General denial, defense of privilege, § 358 
Instructions to jury, objections, § 902, n. 58 
Interrogatories, inconsistencies, § 1014, n. 46 
Issuance of process, § 187 
Judge’s remarks and conduct, § 922, n. 20, 45 
Jury trial, § 951, p. 311 

Limitation of actions, summary judgment, § 1151,. 
n. 18 

Motion for more definite statement, § 390 
New trial, questions considered, § 1094, n. 53 
Ratification of slander, evidence admissible under 
pleading, § 360, p. 546, n. 38 
Separate trials, § 917, p. 248, n. 39 
Summary judgment, § 1180 

Defendant, § 1141, p. 539, n. 7 
Matters considered, § 1209, p. 634, n. 88 
Unincorporated associations, capacity to main¬ 
tain suit, § 49, p. 98, n. 2 
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Libel and slander—Continned 
Verdicts, consistency, § 1002 
Written interrogatories, § 075, p. 940, n. 5 
Liberal construction. Construction and operation, 
generally, ante 
Licenses and permits, 

Bankruptcy, summary judgment, § 1160, n. 17 
Brokers, summary judgment, § 1164, n. 49 
Evidence, summary judgment, § 1191, n. 0 
Fish and game, summary judgment, § 1135, n. 25 
Judgments, correction, § 1242, n. 70 
Monopolies, findings of fact and conclusions of 
law, amendment, § 1055, n. 53 
Patents, 

Affirmative defenses, summary judgment, 
§ 1140, n. 10 

Findings of fact and conclusions of law, con¬ 
struction, § 1056, n. 62 
Summary judgment, § 1182 
Liens and incumbrances, 

Appellate costs, § 1292, p. 762, n. 3 
Attachment and garnishment, § 240 
Attorney’s fees, taxation as cost, § 1283, p. 742, 
n. 16 

Consent judgment, § 1117, n. 94 
Enforcement, 

Tax lien or claim, dismissal, § S37 
Vacating or setting aside, § 1240, n. 33 
Foreck'sure, 

Jury trial, § 951, p. 311, n. 52 
Summary judgment, § llGl 
Interest, intervention by creditor, § 150 
Intervention, lien interest to authorize interven¬ 
tion as matter of right, § 132 
Joinder with action to establish death, § 40, p. 86, 
n. 79 

Judgment liens, generally, ante 
Keference, compensation of master, restriction, 
§ 807 

Service of process, nonresidents and absentees, 
§ 210 

Tax liens, generally, post 
Verdict, construction, § 1006 
Lies, jurors, new trial, § 1100, n. 52 
Life insurance, 

Accidental death, judgment notwithstanding ver¬ 
dict, § 1222. n. 91 
Arguments of counsel, § 920, n. 8 
Cancellation, 

Docketing of cases, § 933, p. 275, n, 1 
Interrogatories, sufficiency, § 1012, n. 35 
Jury trial, § 951, p. 311, n. 41 
Demand, time, § 947, n. 64 
Summary judgment, § 1171, n. 44 
Consolidation of actions, § 916, p. 242, n. 79 
Costs, tender, § 1276, n. 9 
Damages, special verdict, § 1018 
Double indemnity, generally, ante 
Fraud, equitable and legal issues, separate trials, 

§ 918, p. 255, n. 93 

Group life insurance, reformation, judgment, ver¬ 
dict, § 1112, n. 46 

Instructions to jury, new trial, § 1067, n. 36 
Jury trial, § 951, p. 312, n. 61 
Demand, time, § 947, n. 64 
ISTational service life insurance, generally, post 


Life insurance—Continned 

Premiums, payment, questions of law and fact, 
§ 966, n. 43 

Privileged communications, new trial, § 1066, n. 4 
Reformation, separate trials, § 918, p. 252, n. 73 
Separate trials, 

Discretion of court, § 017, p. 246, n. 18 
Prior law, § 917, p. 245, n. 0 
Special verdicts, additional findings, § 1026, n. 62 
Summary judgment, § 1139, n. 81; § 1141, p. 537, 
n. 2; § 1171 

Total disability benefits, final argument, § 925, p. 
265, n. 1 

Lights, trailers, damages, summary judgment, § 1159, 
n. 8 

Limitation, 

Authorizing statute, construction of rules, § 12, 
p. 52, n. SO 
Best evidence, § 454 

Change of venue, convenience of parties and wit¬ 
nesses, matters considered, § 508 
Court’s power to adjudicate limited by pleadings 
and proper intervention, § 357 
Cross examination, power of court, § 523 
Deposition and discovery, ante 
Dismissal and nonsuit, ante 
Intervention, § 130 

Jurisdiction, third-party procedure, § 122 
Mileage allowance to witness, § 520 
Motion for more definite statement, § 376 
Number of written interrogatories, § 663 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Purpose of intervention, § 142 
Scope of subpoena duces tecum, depositions and 
discovery, matters considered, § 590 
Statutory power of circuit judge, local rules of 
district court, § 21, p. 62, n. 79 
Subpoena duces tecum, § 518 
Subpoena witness, § 517 
Substitution of parties, § 162 
Transfer of case laying venue in wrong division 
or district, § 516 

Written interrogatories, scope, § 675 
Limitation of actions, § 307 
Affirmative defense, § 307 
Amendment, 

Adding party plaintiff, § 181 
Complaint, 

Facts tolling statute of limitations, § 339, 
p. 519, n. 43 

Show diversity of citizenship after stat¬ 
ute expired, § 323, p. 492, n. 97 
Pleadings, § 331 

See, also, C.J.S. Limitations of Ac¬ 
tions 

Relation back, § 347 

Answer, pleading raising defense, § 301, p. 441, n, 
63 

Anti-trust actions, jury trial, § 952 
Bankruptcy, summary judgment, § 1160 
Bills and notes, summary judgment, § 1162 
Burden of proof, summary judgment, § 1192, n. 21 
Canadian statute, burden of showing court, § 446, 
p. 655, n. 22 
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Limitation of actions—Continued 
Change of venue, 

Convenience of parties and witnesses, 
Consideration, § 508 
Stipulation as to law governing, § 512 
State where action barred, § 501 
Complaint, 

Separately stating and numbering causes of 
action, § 265, p. 379, n. 55 
Setting out affirmatively, § 277 
Contracts, summary judgment, § 1149 
Copyrights, summary judgment, § 1167, n. 94 
Counterclaim, § 309 
Default judgment, setting aside, § 1133 
Executions, issuance, § 1262 
Forum non conveniens, retention of jurisdiction 
of suit barred elsewhere, § 493 
Ignorance, judgments, setting aside, § 1243 
Insurance, summary judgment, § 1171 
Intervention, summary judgment, § 1202 
Judgment on the pleadings, § 405 
Judgments, registration in other districts, § 1232, 
n. 79 

Jurisdictional averments, portion of claim barred, 
§ 274, p. 409, n. 88 

Libel and slander, affidavits, summary judgment, 
§ 1198, n. 18 

Mitigation, amendment of complaint, § 339 
Motion asserting as defense, § 371 
Motion to strike, 

Complaint barred by, § 430 
Facts tending to negative, denial, § 434, p. 
637, n. 59 

Motor vehicle collision, separate trials, § 917, p. 
248, n. 40 

Negligence, summary judgment, § 1181 
Relation back of amendment, § 347 
Separate trials, § 917, p. 245, n. 14 
Ships and shipping, summary judgment, § 1177 
Special verdict, § 1022, n. 25 
Spurious class action as tolling, § 69 
Stock and stockholders, summary judgment, 
§ 1178 

Striking out affirmative defense, § 425 
Substitution of parties, §§ 156, 162 

Public officer, death or separation from office, 
§ 163 

Summary judgment, post 

Supplemental complaint, barred by statute, § 352 
Third-party defendant interposing defense, § 123, 
p. 199, n. 13 

Third-party procedure not to revive action barred 
by, § 118 

Torts, summary judgment, § 1180 
Vacating or setting aside, grounds, § 1241 
Weight and sufficiency of evidence, summary 
judgment, § 1193, n. 35 

Workmen’s compensation, intervention, em¬ 
ployee’s action barred, § 142 
Limited partnership, nonresidence, costs, security, 
§ 1280, n. 82 
Limited retrial, § 1060 

Liquors. Intoxicating liquors, generally, ante 
Lists and listing, § 933, p. 272 
Juries, compilation, § 956 
Literary compositions. 

Piracy, jury trial, § 951, p. 311 


Literary compositions—Continued 

Production for inspection, etc., § 716 
Literary property. Copyright and literary property, 
generally, ante 

Living expenses, pretrial examination of nonresident 
plaintiff, § 612, p. 873, n. 17 
Loading platform, death, judgment notwithstanding 
verdict, § 1222, n. 86 

Loaned servant doctrine, summary judgment, § 1180, 
n. 40 
Loans, 

Burden of proof, summary judgment, § 1192, n. 
21 

Corporations, summary judgment, § 1178, n 17 
Derivative actions, summary judgment, § 1204, 
n. 2 

Limitation of actions, summary judgment, § 1151, 
n. 23 

Negligence, summary judgment, § 1180, n. 62 
Receipts, payment of loss, real party in interest, 
§ 55 

Receivership, summary judgment, § 1160 
Local actions. 

Change of venue, convenience of parties and 
witnesses, § 508 

Complaint, venue or jurisdiction averments, § 276 
Local passion and prejudice, change of venue, § 495 
Location, 

Books, documents or tangible things, depositions 
and discovery, § 624 

Cities and county seat, judicial notice, § 442, p. 

650, n. 89 
Witnesses, post 

Log entries, admissibility in evidence, § 457 
Logical reasoning, final argument, § 925, p. 265 
Longshoremen and harbor workers, 

Compensation, application of rules, § 9 
Damage action, inten’ogatories, answers, con¬ 
struction, § 1015, n. 62 
Summary judgment, § 1177 
Lookout, 

Motor vehicles, question of law and fact, § 967, 
n. 58 

Railroads, judgment notwithstanding verdict, 

§ 1222, n. 77 

Loss, details as to nature and amount, motion for 
more definite statement, § 386 
Lottery, jury selection, objection, § 957, n. 43 
Love letters, passion, judgment notwithstanding ver¬ 
dict, § 1221, n. 73 
Lumber, 

Breach of contract, summary judgment, § 1166, 
n. 65 

Freight charges, summary judgment, § 1165, n. 
61 

Lump sum damages, sufficiency of averment, § 279 
Lungs, personal injury actions, consolidation, § 916, 
p. 243, n. 82 

Machinery and equipment, 

Affirmative defenses, summary judgment, § 1149, 
n. 98 

Gaming devices, bills and notes, summary judg¬ 
ment, § 1162, n. 26 

Possession, summary judgment, § 1182, n. 84 
Production for inspection, etc., § 729 
Rental charges, instructions to jury, objections, 
waiver, § 992, n. 58 
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Machinery and equipment—Continued 

Rug drying, contracts, jury trial, waiver, § 949, 
n. 7 

Magazines, 

Libel and slander, 

Affidavits, summary judgment, § 1198, n. 18 
Limitation of actions, summary judgment, 

§ 1151, n. 18 ^ 

Right of privacy, summary judgment, § 1205, n. 

26 

Magnifying devices, jury, deliberations, new trial, 

§ 1071 
Mail, 

Declarations, third-party procedure, sufficiency, 

§ 124 

Demand, jury trial, § 947, n. 60 
Depositions, 

Copy of notice to party or attorney, service, 

§ 581 

Service of notice by, priority of examination, 

§ 609 

Notice, 

Hearing on motion, § 370 
New trial, § 1085 
Registered mail, generally, post 
Service, notice of examination mailed to party 
or attorney, § 581 

Maintenance, Support and maintenance, generally, 
post 

Maintenance and cure, 

Jurisdictional amount, sufficiency of averment, 

§ 274, p. 407, n. 79 

Partial summary judgment, § 1214, p. 042, n. 80 
Seamen, summary judgment, § 1177 
Majority verdict, jurors, § 955 

Malfeasance and misfeasance, findings of fact and 
conclusions of law, sufficiency, § 1051, n. 13 
Malice, 

Attorney's fees, allowance as cost, § 1283, p. 738, 
n. SI 

Complaint, § 264 

Forma pauperis proceedings, § 1281 
Libel and slander, general averments, sufficiency, 

§ 294 

Malicious prosecution, 

Acceptance of allegations as true on motion to 
dismiss, § 855 

Consolidation with action for malicious abuse of 
criminal process, § 916, p. 241, n. 71 
Dismissal and nonsuit, ante 
Excessive damages, new trial, § 1077 
Jury trial, § 951; § 945, n. 32 
Remittitur, new trial, § 1061, n. 24 
Special verdict, § 1018 
Malpractice, 

Dismissal, defect in pleading, § 838 
Insurance, summary judgment, § 1171 
Separate trials, § 917, p. 250, n. 49 
Verdict, issues determine, § 1007, n. 81 
Managers, 

Appearance, default judgment, § 1126 
Sales managers, generally, post 
Managing agent. 

Corporations, ante 
Definition, § 562 

Foreign corporations, service of process on, § 218 
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Managing agent—Continued ^ ^ - - 

Foreign partnership and association, service of 
process, § 221 

Service of process on, §§ 198, 202 
Partnership, § 203 
Mandamus, 

Abolition of writ, § 37 
Advisory jury, § 1029, n. 98 » 

Conformity to state practice under conformity 
act, § 29 

Costs, discretion of court, § 1274, p. 715, n. 55 
Depositions pending action, proceeding in state 
court to obtain same information, § 556 
Forma pauperis, cost, security, § 1281, n. 94 
Intervention, dismissal, § 1241, n. 43 
Jury trial, § 951, p. 312, n. 53 
Summary judgment, vacation, § 1217 
Supplementary proceedings, executions, § 1267 
Writ abolished, § 37 

Manifest injustice, prevention, § 1, p. 37, n. 10 
Manufacturers and manufacturing, 

Confidential process, disclosure, depositions and 
discovery, § 627 

Secret process, subpoena duces tecum requir¬ 
ing disclosure, § 586, p. 845, n. 6 
Maps and plats, 

Accident scene, production for inspection, etc., 
§ 716 

Costs, § 1282, p. 734 
View by jury, effect, § 921 
Marine insurance, summary judgment, § 1171 
Marines. Armed forces, generally, ante 
Maritime law, 

Admiralty, generally, ante 

Tort, common law case, application of rules, § 9 
Market value or price, special verdict, § 1018 
Marketing quota penalties, agricultural adjustment 
act, application of rule, § 9 

Markets and marketing places, summary judgment, 
§ 1157 

Marks, brands and labels. 

Misbranding, 

Change of venue, convenience of parties and 
witnesses, § 502 

Proceeding under food, drug and cosmetic 
act, application of rules, § 9 
Trade-marks, trade-names and unfair competi¬ 
tion, generally, post 
Marshals, 

Costs awarded, ownership, § 1291 
Fees, costs, § 1282, p. 735 
Masters, 

Appearance, default judgments, § 1126 

Costs, taxation, § 1291 

Death, 

Before findings but after testimony taken, 
§ 900 

Effect, § 896 

Findings of fact and conclusions of law, suf¬ 
ficiency, § 1051, n. 16 
Defined, reference, § 896 

Fees, allowances as cost, § 1287; § 1291, n, 64 
Findings of fact and conclusions of law, adop¬ 
tion, § 1046 
Reference to, 

Inherent power of courts to direct, § 890 
Objections to written interrogatories, § 667 
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Masters—Conti nued 

Reports, judgment, § 1105, n. 13 
Material facts, defined, summary judgment, § 1142 
Material witnesses, forum non conveniens, residence 
in other states, § 491 
Materiality, 

Admissibility of evidence, § 453 
Documents, subpoenas duces tecum, § 518 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Materials and materialmen, suit on contractor’s bond, 
application of conformity act, § 34, p. 75, n. 2 
Mathematical calculations, damages, new trial, § 1074, 
n. 82 

Matter in controversy, under other allegations, strik¬ 
ing out, § 423 

Maturity, claim, counterclaim, § 311 
Maxim of equity, defenses in action at law, § 4 
Meat packers, actions against, jurors, selection, § 956, 
n. 21 

Mechanical adoption, findings of fact and conclusions 
of law, § 1047, n. 70 

Mechanical defects, motor vehicles, summary judg¬ 
ment, § 1159, n. S 
Medical care and treatment, 

Expenses, 

Excessive damages, new trial, § 1077, n. 46 
Verdicts, 

New trial, questions considered, § 1094 
Responsiveness, § 1001, n. 26 
Workmen’s compensation, real party in in¬ 
terest in action to recover, § 55, p. 108, 
n. 12 

Reports, 

Production for inspection, etc., § 723 
Treatment, written interrogatories, scope, 
§ 675, p. 940, n. 5 
Witnesses, 

Hypothetical questions, omission of facts, 
§ 941, n. 64 

Statements concerning compensation, mis¬ 
trial, § 969, n. 75 

Medical evidence, surprise, new trial, § 1078, n. 68 
Medical history, summary judgment, matters consid¬ 
ered, § 1209, p. 634, n. 87 

Medical knowledge, judge’s remarks and conduct, 
§ 922, n. 45 

Membership, representative of class bringing class 
suit, § 79 
Memorandum, 

Attorneys, discovery, § 538 
Possession, written interrogatories, scope, § 685 
Refreshing witness’s memory, § 522 
Memorandum decisions, findings of fact and conclu¬ 
sions of law, § 1045 

Memorandum opinion, judgment, § 1105, n. 25 
Mental examination, §§ 752-755 

Contempt, failure to submit to, § 755 
Court order, production of copy of report for in¬ 
spection, etc., § 723 

Failure to comply with court order, § 755 
Grounds and objections, § 752 
Order, § 752 

Person who may make, § 752 
Personal injury action, new trial, § 1099, m 25 
Persons subject to, § 753 
Reports, § 754 
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Mental examination—Continued 
Time and place, § 752 

Mental institution, confinement preventing application 
for intervention, § 140, p. 223, n. 5 
Mentally deficient and mentally ill persons. 

Capacity of party, § 50 

Guardian ad litem or next friend, § 51 
Consolidation of actions, § 916, p. 243, n. 91 
Default judgment, setting aside, § 1130, p. 520 
Service of process, § 199 

Merchants’ books, admissibility in evidence, § 457 
Merger or consolidation. 

Service of process in personal injury action, 
§ 202, p. 289, n. 85 
Summary judgment, § 1158, n. 92 
Meritoriousness of defense, permissive counterclaim, 
§ 314 

Metaphysical nicety, discretion of court, § 915, n. 37 
Method of examination, depositions pending action, 
§ 558 

Mexicans, segregation in public schools, class action, 
§ 81 

Mileage. Traveling expenses, generally, post 
Military calendar, § 933, p. 273, n. 83 
Military secrets, production of government records 
or documents, exemption, § 709 
Military service. Armed forces, generally, ante 
Milk. Dairies and dairy products, generally, ante 
Miller Act, 

Attorney’s fees, taxation as costs, § 1283, p. 741, 
n. 6 

Contracts, summary judgment, § 1166, n. 89 
Costs, state law, conformity, § 1275 
Mills and milldams, managers, residence of party, 
questions of law and fact, § 966, n. 43 
Mineral rights, 

Dismissal of actions for alleged interference, 
§ 838 

Service of process, nonresidents and absentees, 
§ 210, p. 302, n. 76 
Mines and minerals, 

Complaint in action involving, requisites and suf¬ 
ficiency, § 295 

Dismissal and nonsuit, trial by court, § 1035, n. 
62 

Gypsum, lung injuries, consolidation of actions, 

§ 916, p. 243, n. 82 

Injunction, costs, discretion of court, § 1274, p. 

715, n. 55 
Leases, 

Joinder of parties in action to cancel, § 108 
Judgment, entry, § 1229, n. 57 
Summary judgment, § 1174 
Minors. Infants, generally, ante 
Misapprehension. Mistake, generally, post 
Miscellaneous records, admissibility in evidence, 

§ 457 

Misconduct, 

Attorneys, arguments, cure, § 926 
Juries, 

Judgment, setting aside, § 1247 
Hearings, § 1251 

New trial, §§ 1070, 1071; § 1073, p. 447, n. 61 
Burden of proof, § 1096 
Court’s own initiative, § 1083, n. 26 
Specification of errors, § 1088 
Remittitur, § 1101 
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Misconduct—Continued 
J uries—Continued 

Verdict, impeadiment, § 1008 
Motion for more definite statement, particulari¬ 
zation of terms, § 386, p. 581, n. 6 
Parties, new trial, § 1100 

Misfeasance, findings of fact and conclusions of law, 
sufficiency, § 1051, n. 13 

Misfortune, default judgment, setting aside, § 1130, 
p. 521 

Misjoinder of claims against same defendants, § 40 
Misjoinder of parties. Parties, post 
Misleading instructions. Instructions to jury, ante 
Misleading opposite party, amendment of answer de¬ 
nying, § 331, p. 505, n. 24 

Misleading question, special verdict, § 1022, n. 27 
Misnomer, § 169 

Amendment curing defect, § 183 
Amendment of pleading, 

Complaint, § 339 
Relation back, § 347 
Amendment of summons, § 232 
Misrepresentation. Fraud, generally, ante 
Mistake, 

Affirmative defense, § 306 
Amendment of pleadings to correct, § 339 
Challenges, jurors, § 957, n, 56 
Clerical errors, generally, ante 
Complaint, 

Amendment to correct, § 339 
Prejudice not shown, § 263, p. 360, n. 82 
Complaint in action based on, requisites and suf¬ 
ficiency, § 281 

Consent judgment, setting aside, § 1236 
Costs, § 1273 

Counterclaim, general allegations not sufficient, 
§ 317 
Damages, 

New trial, § 1075 
Verdict, setting aside, § 1074 
Default judgments, setting aside, § 1130, p. 518; 
§ 1133 

Evidence, § 1134, n. 1 

Demand, jury trial, counsel, § 948, p, 304, n. 83 
Depositions, § 568 

Failure to object, waiver, § 638 
Notice for taking, waiver, § 577 
Objection to, § 568 
Directed verdict, § 1220 
Evidence, new trial, § 1100 
Excessive damages, new trial, § 1077 
Findings of fact and conclusions of law, waiver, 
§ 1048 

Instructions to jury, 

Cure, § 994 
New trial, § 10G7 
Objections, new trial, § 1069 
Remittitur, new trial, § 1101, n. 63 
Insurance, 

Reformation, jury trial, § 951, p. 313, n, 70 
Summary judgment, § 1171, n. 45 
Interrogatories, § 1012 
Judgments and decrees, § 1233 
Correction, § 1234 

Oversight, § 1242, n. 66 
Relief, § 1086 


Mistake—Continued 

Judgments and decrees—Continued 

Vacating or setting aside, §§ 1237, 1242, 1243, 
1248 

Notice, § 1250 
Time, § 1249, p. 689 

J uries 

Demand, § 948, p. 303 
Drawing, objection, § 957, n. 38 
New trial, § 1070; § 1073, p. 443, n. 61 
Questions considered, § 2094, n. 54 
Monopolies, summary judgment, § 1158, n. 98 
Motion for more definite statement, § 386 
New trial, post 
Pleading, § 257 

Quashing of service of process, § 231 
Reference, exercise of power, § 895 
Releases, affidavits, summary judgment, § 1198, 
n. 11 

Special verdict, amendment, § 1025 

Specification, new trial, § 1088 

Summary judgment, § 1187, n. 60 

Vacating or setting aside, § 1241 

Venue, forum non conveniens not applying, § 488 

Verdict, 

Amendment, § 1005 
Impeachment, § 1008 
New trial, § 1072 
Waiver, trial by court, § 1034 
Mistake of law, third-party proceedings, amendment 
of complaint, § 125, p. 201, n. 33 
Mistrial, 

Arguments of counsel, § 926 
Discretion of court, § 935, p. 280 
Poll of jury, dissension, § 998 
Questions of law and fact, § 969 
Mitigation of damages, 

Burden of proof, § 450, p. 664, n. 80 
Instructions to jury, § 987, n. 78 
Special verdicts, construction, § 1027, n. 75 
Mitigation of defenses, amendment of complaint, § 339 
Mixed allegations, striking entire pleading, § 430, 
p. 632, n. 99 

Mixed questions of law and fact. Questions of law 
and fact, generally, post 
Mode, 

Determination of jurisdiction, § 469 
Service of process, § 190 

Taking depositions, practice prior to adoption of 
federal rules, § 570 

Models, preparation, cost, § 1282, p, 734 
Modification or change. 

Admissions of facts, requests not subject to mo¬ 
tion to modify, § 770 
Consent judgments, § 1236 
Depositions and discoveiT, ante 
Domicile, burden of proof, § 449 
Findings of fact and conclusions of law, § 1053 
Interlocutory summary judgment, § 1214, p. 641 
Judgments and decrees, ante 
Legal theory or relief sought, amendment to 
complaint, new cause of action, § 338 
Litigant’s substantive right to rules, § 7 
New trial, partnerships, § 1092, n. 31 
Notice to take deposition, § 577, p. 835, n. 19 
Pre-trial conference order, 

Governing issues at trial, § 914 
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Modification or change—Continued 

Pre-trial conference order—Continued 
Preventing injustice, § 912 
References and referees, master’s report, § 904 
Subpoena duces tecum, depositions and discovery, 
§ 588 

Scope, matters considered, § 590 
Written interrogatories, § 672 
Money, 

Action for damages, jury trial, § 944 
Consent judgment, setting aside, § 1243, n. 11 
Conversion, special verdict, § 1018, n. 92 
Sufiiciency, § 1022, n. 33 
Corporations, summary judgment, § 1160 
Damage action, docketing, § 933, p. 276, n. 1 
Default judgment. 

Entry, § 1124, n. 50 
Relief awarded, § 1129, n. 4 
Setting aside, § 1130, p. 520, n. 40 
Executions, § 1258 

Summary proceedings, § 1267, n. 65 
Garnishment, § 1271 

Prisoners, forma pauperis proceeding, cost, se¬ 
curity, § 1281, n. 94 

Summary judgment, relief granted, § 1213, n. 45 
Sums certain default judgment, entry by clerk, 
§ 1125, n. 55 

Trusts, attachment, § 235 
Money had and received. 

Complaint, requisites and sufiiciency, § 281 
Joinder with action for declaration of construc¬ 
tive trust and for accounting, § 41, p. 88, 
n. 95 

Money judgments, § 1105 

Designation of amount, § 1115 
Entry, § 1229, n. 54 
Pleading, § 1109, p. 494, n. 74 
Registration in other districts, § 1232 
Satisfaction, § 1121 
Service of process, § 1107, n, 44 
Stay, findings of fact and conclusions of law, 
amendment, § 1053, n. 35 
Money lent, 

Findings of fact and conclusions of law, § 1038, 
n. 4 

Jury trial, § 951, p. 311 
Monopolies, 

Afladavits, summary judgment, § 1198, n. 11 
Amount in controversy, findings of fact and con¬ 
clusions of law, § 1039, n. 10 
Books and papers, summary judgment, § 1200, 
n. 42 

Burden of proof, summary judgment, § 1192, n. 19 
Change of venue, convenience of parties and wit¬ 
nesses, § 502 
Complaint, 

Amendment adding claim to treble damages, 
§ 338, p. 516, n. 19 
Requisites and sufficiency, § 282 
Costs, § 1273, n. 23 

Securities, § 1279, p. 725, n. 46 
Damages, instructions to jury, § 987, n. 78 
Depositions, cost, § 1284, n. 30 
Dismissal and nonsuit, post 

Dissolution, permissive joinder of part, § 116, p. 
175, n. 4 


Monopolies—Continued 
Evidence, 

Comments on evidence as introduced, § 937, 
n. 94 

Summary judgment, § 1205, n. 18 
Expert witnesses, cost, § 1289, p. 754, n. 27 
Extrajudicial declarations of agent, instructions 
to jury, § 988, n. 87 

Findings of fact and conclusions of law, § 1041, 
n. 28 

Forum non conveniens, application, § 489 
Inflammatory characterizations, striking out, 
§ 416, p. 614, n. 14 
Injunction, 

Findings of fact and conclusions of law. 

amendment, § 1055, n. 53 
Summary judgment, § 1158 

Absence of affidavits, § 1191, p. 602, n. 6 
Intervention, § 144 

Joinder with claim for breach of contract, § 40, 
p. 84, n. 60 
Jury trial, § 952 

Demand, § 946, n. 45 
Time, § 947, n. 64 
Misconduct of jury, § 1090, n. 16 
Waiver, § 946, n. 52 

Motion for more definite statement, f 387 
Motion picture, misleading instructions to jury. 
§ 987, n. 78 

New trial, alternative motions for new trial or 
judgment, § 1093, n. 38 
Offer of proof, § 937, n. 91 
Partial summary judgment, § 1214, p. 642, n. 87 
Partnerships or unincorporated association, ca¬ 
pacity of parties, § 49 
Pleading, jury trial, § 947, n. 62 
Proper parties, summary judgment, § 1148, n. 87 
References, costs, § 1287, n. 82 
Separate trials, § 917, p. 246, n. 23 
Judgment, § 1110, p. 497, n. 1 
Set-off and counterclaim, § 309, p. 456, n. 92 
Jury trial, § 945, n. 40 
Treble damages, § 315, p. 470, n. 16 
Summary judgment, § 1158 

Tie-in sales, findings of fact and conclusions of 
law, sufficiency, § 1050, n. 10 
Weight and sufficiency of evidence, summary 
judgment, § 193, n. 34 

Monstrous verdict, remittitur, new trial, § 1101, n. 78 
Moot questions. 

Consolidation of actions, § 916, p. 240 n. 64 
Impropriety of suing on behalf of unnamed mem¬ 
bers of class, § 170 
Striking out, § 413 
Summary judgment, §§ 1147, 1202 

Insurance, summary judgment, § 1171, n. 54 
Moratorium, bonds, summary judgment, § 1163, n. 46 
More definite statement, motion for, §§ 376-397, pp. 
564-596 

Ability to furnish particular, § 384 
Accounting, § 387 
Ambiguous pleading, § 380 
Anti-trust actions, § 387 
Applicable pleadings, § 378 
Assumption of risk, § 390 
Attacking pleadings, § 383 
Banks, actions involving, § 387 
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More definite statement, motion for—Continued 
Circumstances of transaction or events, § 386 
Compelling pleading by, § 382 
Condemnation, § 387 
Contract actions, § 388 
Contributory negligence, § 390 
Copyright and literary property, § 387 
Corporations, actions involving, § 387 
Death actions, § 390 
Declaratory judgment, § 387 
Denaturalization action, § 387 
Details desired, setting forth, § 393 
Determination of motion, § 395 
Discretion of court, § 379 
Effect, 

Failure to furnish particulars, § 397 
Statement furnished, § 396 
Employees action, § 391 
Evidence, obtaining by, § 382 
Fair labor standards act, § 392 
Forfeiture actions, § 387 
Fraud, § 386 

Fraudulent transfers, setting aside, § 387 
Good faith, § 395 
Grounds of motion, § 380 

Obtaining evidence available through discov¬ 
ery procedure, § 382 
Preparation for trial, § 381 
Hearing, § 395 
Identity of plaintiff, § 386 
Inconsistencies in complaint, § 382 
Indemnity action, § 387 

Information in exclusive possession of moving 
party, § 384 
Injunctions, § 387 
Insurance actions, § 389 

Jurisdiction of person, effect of filing motion, 
§478 

Knowledge of moving party, matters within, 
§ 3S5 

Loss, details as to nature and amount, § 386 

Matters within movant’s knowledge, § 385 

Mistake, § 386 

Alonopoly action, § 387 

iMotor vehicles, action involving, § 387 

Nature of motion, § 377 

Negligence action, § 390 

Obtaining evidence available by discovery proce¬ 
dure, grounds for motion, § 382 
Particulars which may be had, § 386 
Penalties, action for, § 387 
Personal injury action, § 390 
Place, details of, § 386 
Public records, matters contained in, § 385 
Purpose of motion, § 377 
Responsive pleadings, application to, § 378 
Contract action, § 388 
Fair Labor Standards Act, § 392 
Grounds of motion, §§ 380-382 
Restricting scope of motion, § 376 
Slander action, § 390 

Special damages, details as to nature and amount, 
§ 386 

Specific officers and agents, § 386 
Statutes under which action brought, § 386 
Substitute for discovery and deposition procedure, 
§ 382 


More definite statement, motion for—Continued 
Sufficiency of statement furnished, § 390 
Suretyship case, § 387 
Time, § 394 

Details of, § 386 
Tort actions, § 390 

Use of motion to attack pleading, § 383 
Vague pleadings, § 380 

Written interrogatories to parties and motions as 
not mutually exclusive, § 050 
Mortgages, 

Certified copy, costs, § 1282, p. 734, n. 40 
Conversion, default judgment, relief awarded, 
§ 1129, n. 4 
Executions, § 1259 
Foreclosure, generally, ante 
Intervention, § 146 

Joinder of causes, judgment, § 1110, p. 495, n, 92 
Joinder of parties, § 112 

Judgments, construction and operation, § 1119, 
n. 14 

Judicial sales, § 1265 

Ships and shipping, affidavits, summary judg¬ 
ment, § 1108, n. 11 

Special verdicts, construction and operation, 
§ 1027, n. 73 

Summary judgment, § 1175 
Motion pictures, 

Damages, proper parties, summary judgment, 
§ 1148, n. 87 
Libel and slander, 

Instructions to jury, § 986, n. 75 
Summary judgment, matters considered, 
§ 1209, p. 634, n. 88 

Monopolies, misleading instructions to jury, § 987, 
n. 78 

Profits, actions to recover, jury trial, § 951, p. 314, 
n. 79 

Motions and orders, §§ 368-440, pp. 553-647 
All male jury, § 956 
Alternative motions, 

Judgment notwithstanding verdict and new 
trial, § 1225 

New trial or judgment, §§ 1089, 1093 
Summary judgment, § 1211 
Amendment, § 368 

Findings of fact and conclusions of law, 
§ 1053 

Include defense, § 372 
Intervention, striking, § 142, p. 227, n. 56 
Special verdict, time, § 1025 
Answer to motion, necessity of filing and docket¬ 
ing, § 368 

Answer written interrogatories, motion to, § 695 
Appellate costs, reimbursement, § 1293 
Application for order to be by motion, § 368 
Burden of supporting motion, § 374 
Calendars, § 933, p. 274 

Change of venue, convenience of parties and wit¬ 
nesses, § 512 

Operation and effect, § 513 
Consolidation, § 372 

Consolidation of actions, § 916, p. 244 
Continuance, granting order, terms and condi¬ 
tions, § 889 

Costs, taxation, § 1291 

Court’s own motion, generally, ante 
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Motions and orders—Continued 
Default judgment, § 1126 

Pending motion, entry, § 1123 
Setting aside, § 1134 
Defenses asserted by, § 371 
Denial of motions, ante 
Depositions and discovery, ante 
Determination of motions, § 374 

Judgment on the pleadings, § 408 
Motion for more definite statement, § 395 
Motion to strike, §§ 437-440 
Speaking motions, § 375 
Directed verdicts, generally, ante 
Dismissal and nonsuit, ante 
Disposition, speaking motions, § 375 
Double motion, pleading as two separate mo¬ 
tions, § 374 

Elections l^tween claims or defenses, § 398 
Inconsistency, § 399 
Examination, order of, depositions, § 608 
Failure to state claim on which relief can be 
granted, § 371 
Filing, time for, § 369 

Findings of fact and conclusions of law, § 1040 
Improper venue, 

Asserting defense, § 371 
Pleading, § 301 
Raising objections, § 481 
Information or disposition of motions, § 374 
Interlocutory motions and orders, disposition of 
motion, § 374 

Interrogatories. Written interrogatories to par¬ 
ties, post 
Intervention, ante 

Irregular motions treated as motions for judg¬ 
ment on the pleadings, § 407 
Joinder of defenses or objections into one mo¬ 
tion, § 372 

Joint motions for new trial or judgment, | 1089 
Hearing, § 1093 
Judgment, 

Notice neither writ or process, § 186 
Setting aside, § 1248 
Time, § 1249, p. 689 
Testing validity, § 1239 

Judgment notwithstanding verdict, generally. 

Judgments and decrees, ante 
Judgment on the pleadings, generally, ante 
Jurisdiction, ante 

Jurors, objections, dismissal, § 957, n. 41 
Jury trial, 

Time, § 946, n. 45 
Untimely demand, § 947 
Laches, defense raised by, §§ 307, 371 
Letters rogatory, § 564 

Limitation of actions, defense raised by, §§ 307, 
371 

Local rules of district court, § 21 
Mailing notice of hearing, § 370 
More definite statement, motions for, generally, 
ante 

New trial, post 
Notice, § 370 

Answer written interrogatories, § 695 
Opposing, § 368 
Nunc pro tunc orders, § 370 


Motions and orders—Continued 
Oral or parol motions, 

Directed verdicts, § 972, n. 96 
New trial, specification of errors, § 1088 
Presenting at pre-trial without notice, § 370 
Overlapping duplication, consolidation of actions, 
§ 016, p. 244 

Partial summary judgment, § 1214, p. 641, n. 80 
Physical or mentAl examination of person, § 752 
Preference, calendars, § 934 

Preliminary hearing of defenses of objections, 
§ 373 

Pre-trial conference, post 
Production of documents, § 583 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Protective orders. Depositions and discovery, 
ante 

Purpose of rule, § 368 
Quash, motion to. 

Process, §§ 227-231 
Treated as motion to dismiss, § 846 
Written interrogatories, § 672 
Questions raised or disposed of, § 371 
Reargument, § 1061, n. 33 
Reference, § 895 

Abuse of discretion, abdication of judicial 
function, § 894 
Rehearing, post 

Response to motion as not pleading, § 249 
Responsive pleading, disposing of case on its 
merits, § 368 

Revision of pleadings, § 371 
Security for costs, § 1279, p. 724, n. 43 
Separating claims or defenses, §§ 410-412 
Service, notice of motion, commencement of ac¬ 
tion, § 3 

Service and filing of corrected pleading, § 374 
Service of motions, § 370 

Motion to intervene, § 142 
Service of process, 

New trial, § 1087 
Nonresidents and absentees, § 210 
Quashing or vacating, §§ 227-231 
Set aside, findings of fact and conclusions 
of law, § 1040, n. 15 

Sham, striking pleading on ground of, § 371 
Speaking motions, determination of disposition, 
§ 375 

Statute of limitations, defense raised by, § 307 

Striking out, generally, post 

Substitution of party, § 164 

Summary judgment, generally, post 

Third party practice, post 

Time, 

Filing motions, § 369 
Intervention, order specifying, § 140 
More defiinite statement, motion for, § 394 
Details of, § 386 

New trial or judgment, motion for, § 1089 
Preference of cases, calendars, § 934 
Strike, motion to, § 436 

Hearing and determination, § 437 
Vacate order granting third-party summons 
and complaint, motion to, § 127 
Unauthorized pleading, setting aside, § 371 
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Motions and orders—Continued 

Unnecessary motions, local rules of district court, 
§ 21 

Verdict, amendment, § 1005 
Written interrogatories to parties, post 
Wrongly designated, treated as motion for judg¬ 
ment on the pleadings, § 407 

Motive, 

Excessive damages, new trial, § 1076 
Inadequate damages, new trial, § 1075 
Jury, new trial, questions considered, § 1094 
Questions of law and fact, § 9G6 
Remittitur, new trial, § 1101 
Motor vehicle insurance, 

Pinal arguments, § 925, p. 265, n. 9 
Findings of fact and conclusions of law, suffi¬ 
ciency, § 1045, n. 49 

Production of policy for inspection, etc., § 722 
Summary judgment, § 1171 
Motor vehicles, 

Accident reports, exclusion, new trial, § 1066, 
n. 11 

Chauffeurs and drivers, impleading as third-party 
defendants, § 120, p, 191, n. 54 
Comparative negligence, instructions to jury, 
§ 9S5, n. 53 

Complaint, requisites and sufficiency, § 284 
Conflicting instructions to jury, § 987, n. 79 
Contracts, damages, new trial, § 1075, n. 8 
Contributory negligence, 

Instructions to jury, objections, § 992, n. 59 
Interrogatories, inconsistencies, § 1014, n. 46 
Judgment notwithstanding verdict, § 1222, 
n. 77 

Counter-aflidavits, summary judgment, § 1195, 
n. 78 

Counterclaims, 

Permissive counterclaim, § 315 
Personal injuries in wrongful death action, 
§ 313, p. 466, n. 81 
Damages, 

Consolidation of actions, § 916, p. 243, n. 81 
Final argument, § 925, p. 263, n. 93 
Right to open and close, § 920, n. 13 
Separate trial, § 917, p. 249, n. 41 
Summary judgment, § 1159; § 1171, n. 49 
Death, ante 

Default judgment, setting aside, § 1130 
Defective equipment, cumulative evidence, § 935, 
p. 278, n. 34 

Driving while intoxicated, instructions to jury, 

§ 985, n. 65 

Earnings, loss, judgment, pleading, § 1109, p, 494, 
n. 76 

Employees, summary judgment, § 1170, n. 28 
Evidence, directed verdict, § 975, n. 19 
Forfeitures, setting aside, § 1231, n. 36 
Grade crossings, generally, ante 
Instructions to jury, § 986, n. 73 

Construction and operation, § 904, n. 73 
Intersectional collision, photographs, costs, § 1282, 
p. 734, n. 36 
Juries, 

Misconduct, new trial, § 1070, n. 88 
Panel, selection, § 956, n. 34 
Motion for more definite statement, § 387 


Motor vehicles—Continued 

Names of eye witnesses, depositions and discov¬ 
ery, § 625 
Negligence, post 

Newspaper accounts, mistrial, § 960, n. 75 
Nonresidence, costs, security, § 1280, n. 70 
Operation on state highways, waiver of right to be 
sued in federal court, § 485 
Owners, drivers and occupants, permissive joinder 
of parties, § 116 
Permissive counterclaims, § 315 
Personal injuries, 

Directed verdict, § 970, n. 84 
Evidence, judgment notwithstanding verdict, 
§ 1221, n. 70 

Husband and wife, separate trials, § 917, 
p. 252, n. 69 

Judgment notwithstanding verdict, § 1223, 
n, 11 
Juries, 

Dispersal, § 929, n. 47 
Written notes, § 928, n. 29 
Misconstruction of evidence, conduct of coun¬ 
sel, § 923, n. 69 

Pleading, instructions to jury, § 990, n. 91 
Separate trials, § 917, p. 248, n. 37 
Summary judgment, § 1203, n. 89 
Photostats, cost, § 1282, p. 735, n. 58 
Pretrial examination of defendant, place, § 613 
Production for inspection, etc., § 729 
Railroad accident, opening statement, § 924, n. 84 
Repetitious instructions to jury, § 989, n. 89 
Sales, summary judgment, § 1176, n. 91 
Service of process, 

Nonresidents and absentees, § 211 
Corporations, § 218 

Speed, 

Negligence, special verdict, § 1018, n. 96 
Questions of law and fact, § 967, n. 58 
Summary judgment, § 1159, n. 8 
Statutory agent for service of process, nonresi¬ 
dent corporations, § 218 
Summary judgment, § 1159 

Accidents, § 1141, p. 539, n. 7 
Tax refund, § 1179, n. 30 

Trial, suspension, discretion of court, § 915, n. 47 
Verdict, consistency, § 1002, n. 32 
Washing accident, submission of case to jury, suf¬ 
ficiency of evidence, § 960, n. 94 
Motorcycles, personal injury action, instructions to 
jury, § 985, n. 65 

Moving pictures. Motion pictures, generally, ante 
Multiple actions, 

Banks, summary judgment, § 1161 
Jury trial, waiver as to some, § 950, n. 30 
Summary judgment, § 1147 
Verdict, responsiveness, § 1001, n. 26 
Multiple claims. Claims, ante 
Multiple defenses, § 303 

Summary judgment, § 1142 
Multiple parties, 

Judgments, § 1111 

Jury trial, late demand, § 948, p. 303, n. 76 
Multiple written interrogatories, § 663 
Multiplicity of actions, 

Class action to prevent, § 63 
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Multiplicity of actions—Continued 

Compulsory counterclaim, purpose of rule to 
avoid, § 312 

Counterclaim to avoid, §§ 309, 310 
In rem judgments, § 1109, p. 495 
Intervention to avoid, §§ 128, 129 
Motion to raise question, § 301 
Public policy against, § 40, p. 83, n. 56 
Purpose of rule to present, § 8 
Spurious class action to avoid, § 69 
Third-party procedure to avoid, § 118 
Municipal corporations. 

Capacity of parties, § 48 
Class actions, costs, § 1278, n. 27 
Contracts, summary judgment, § 1166, n. 89 
Detectives, competency as witness, § 521, p. 775, 
n. 34 

Executions, § 1255 

Injunction, summary judgment, § 1182, n. 91 

Intervention, § 153 

Joinder of parties, § 103 

Judgments, enforcement, § 1267 

Location, judicial notice, § 442, p. 650, n, 89 

Officers and employees. 

Competency as witness, § 521, p. 775, n. 34 
Substitution of parties on death or separa¬ 
tion from office, § 160 

Production of documents and things, subject to, 
§ 713 

Records, production for inspection, etc., § 716 
Service of process on, § 201 

Taxation, injunction, summary judgment, § 1179, 
n. 22 

Written interrogatories to, § 656 
Answer by officer or agent, § 659 
Music and musicians, 

Copyrights, summary judgment, § 1167, n. 99 
Infringement, jury trial, § 951, n. 310; § 954, n. 4 
Production of composition for inspection, etc., 
§ 716 

Mutual abandonment of contract, affirmative de¬ 
fense, § 306 
Names, 

Capacity of party to sue, § 46 
Deposition, designation of person to be exam¬ 
ined, § 578 

Informers, production of documents, privilege, 
§ 712 

Parties, judgment, § 1108, n, 54 
Persons with knowledge of relevant facts, writ¬ 
ten interrogatories, scope, § 685 
Trade-marks, trade-names and unfair competi¬ 
tion, generally, post 
Witnesses, 

Accident, production of records for inspection, 
etc., § 716 

Depositions and discovery, § 625 
National banking association, complaint, citizenship 
averment, § 270, p. 390, n. 68 
National banks, 

Pledges, damages, summary judgment, § 1182, 
n. 84 

Summary judgment, § 1161 
National Labor Relations Board, 

Intervention, injunction against unfair labor prac¬ 
tices, § 152 

Service of process, § 200, p. 287, n. 67 


National service life insurance, 

Affidavits, summary judgment, § 1195, n. 76 
Estoppel, judgment notwithstanding verdict, 
§ 1219, n. 46 

Judgment, setting aside, § 1246, n. 99 
Jury trial, § 951, p. 311, n, 41; § 951, p. 313, n. 66 
Policy, action on, dismissal, § 834, p. 136, n. 55 
Premiums, payment, questions of law and fact, 
§ 966, n. 43 

Vexatious litigation, cost, § 1278, n. 33 
Nationality declaration action, limitation on substitu¬ 
tion of parties, § 163 
Naturalization, 

Certificates, act of cancellation, reopening case for 
further evidence, § 940, n. 29 
Change of venue, convenience of parties and wit¬ 
nesses, § 505 

Fraud, consolidation of actions, § 916, p. 242, n. 79 
Summary judgment, § 1182 
Transfer of cause, § 505 
Nature, 

Amendment of pleadings, § 336 
Attachment and garnishment, § 234 
Books, documents or tangible things, depositions 
and discovery, § 624 
Complaint, § 262 
Counterclaim, § 310 

Defense, deposition by oral examination neces¬ 
sary, § 601, p. 859, n. 46 

Interest, intervention as matter of right, § 133 
Intervention, § 129 

Motion for more definite statement, § 377 
Remedy, §§ 37-41 

Application of rules pending case, § 20 
Rules, pleading, § 248 
Service of process, § 189 
Supplemental pleadings, § 351 
Navy. Armed forces, generally, ante 
Necessary parties. Parties, post 
Necessity, 

Jurisdictional averments, §§ 268-276, pp. 383-413 
Pleadings, § 249 

Right of action and association, stockholders 
derivative class action, § 85 
Negative, 

Defense, burden of proof, summary judgment, 
§ 1192, n. 15 

Fact issues, findings, § 1038 
Interrogatories, sufficiency, § 1012, n. 37 
Testimony, 

Probative value, § 460 
Submission of case to jury, § 960 
Neglect, default judgments, setting aside, § 1130, p. 518 
Negligence, 

Absent witness, default judgment, entry, § 1123, 
n. 39 

Acts or conduct, written interrogatories, scope, 
§ 684 

Admissions, ultimate fact, requests for, § 758, 
p. 24, n. 10 

Advisory jury, verdict, § 1030, n. 9 
Agents, discovery procedure to disclose identity, 
§ 540 

Aircraft action, evidence, instructions to jury, 
§ 990, n. 93 
Attorneys, 

Costs, § 1278 
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Negligence—Continued 
Attorneys—Continued 

Judgments, setting aside, § 1243 
Breach of warranty, special verdicts, construction 
and operation, § 1027, n. 74 
Carriers, 

Final argument, § 925, p. 263, n. 93 
Summary judgment, § 1165, n. 57 
Comments of court, instructions to jury, § 986, 
n. 77 

Comparative negligence, generally, ante 
Complaint, 

Action for, requisites and sufficiency, § 296 
Claim, composite of breach of contract, mis¬ 
representation and deceit, § 266, p. 380, 
n. 66 

Federal employers liability act, sufficiency, 
§ 200 

Pleading in the alternative, § 267 
Consolidation of action by use of evidence of one 
case in another, § 916, p. 239, n. 53 
Contributory negligence, generally, ante 
Corporations, permissive joinder of parties, § 116 
Counterclaims, costs, § 1278, n. 20 
Crop dusting, special verdict, § 1018, n. 92 
Default judgment, entry, § 1124, n. 49; § 1126 
Defense, 

Based on contract, striking out as super¬ 
fluous, § 423 

Summary judgment, § 1147, n. 76 
Depositions and discovery, 

Discretion of court, § 532, p. 789, n. 75 
Particular acts, § 631 
Dismissal of action, § 836 
Evidence, instructions to jury, § 988, n. 84 
Excessive damages, new trial, § 1077, n. 49 
Executions, § 1258 

Findings of fact and conclusions of law, 
Sufficiency, § 1045, n. 51 
Time for making, § 1043, n. 42 
Forma pauperis, cost, security, § 1281, n. 91 
Gas tank installation, findings of fact and conclu¬ 
sions of law, sufficiency, § 1051, n. 13 
Instructions to jury, § 0S4, n. 40 

Construction and operation, § 994, n. 73 
New trial, § 1067; § 1072, n, 10 
Insurance actions, consolidation, § 916, p. 242, 
n, 79 

Interrogatories, § 1010 

Answers, construction, § 1015 
Failure to answer, § 1016 
Sufficiency, § 1012, n, 34 
Judgments and decrees, 

Notwithstanding verdict, § 1220, n. 66; 

§ 1222, n. 77, 82, 87 
Setting aside, § 1233, n. 25 
Verdict, § 1112, n. 45 
Juries, 

List, objections, § 957, n. 47 
Talking with party, mistrial, § 969, n. 75 
Jury trial, § 951, p. 312 
Demand, § 948, p. 303 

Late demand, § 948, p. 306, n. 94 
Time, § 947 

Waiver, § 949, n. 7; § 950, n. 30 j 

Labor and employment, ante 1 


Negligence—Continued 

Landlord and tenant, summary judgment, § 1173, 
n. 66 

Last clear chance, generally, ante 
Motion for more definite statement, § 390 
Motor vehicles, 

Accident, 

Directed verdict, § 977, n. 45 
Instructions to jury, § 985, n. 65 
Consolidation by use of evidence, § 916, p. 239, 
n. 53 

Costs, discretion of court, § 1274, p. 716, n. 60 
Defenses, summary judgment, § 1147, n. 76 
Directed verdict, § 977, n. 45 
Further instructions, § 930, n. 53 
Partial new trial, § 1059, n. 1 
Separate judgments, satisfaction, § 1121, 
n. 30 

Special verdict, § 1018, n. 96 
Language, § 1022, n. 25 
Summary judgment, § 1159; § 1171, n. 49 
Verdict, § 1001, n. 21 
New trial, § 1061 

Newly discovered evidence, new trial, § 1080 
Partial new trial, § 1059, n. 98 
Personal injury actions, further instructions, 
§ 930, n. 53 
Pleading, § 256 

Alternative, § 267 

Pre-trial conference, evidence for jury, § 907, 
p. 230, n. 63 

Questions of law and fact, § 958, n. 64; § 967 
Railroads, post 

Reception of evidence, adequate time to defend 
action, § 935, p. 278, n. 29 
Release, separate trials, § 917, p. 250, n. 49 
Repetitious instructions to jury, § 989, n. 89 
Seamen, post 

Separate judgments, satisfaction, § 1121, n. 30 

Separate trials, § 917, p. 248, n. 37 

Ships and shipping, post 

Skiers, conduct of jurors, § 955, n. 13 

Special verdicts, post 

Striking out defense, § 425 

Summary judgment, § 1141, p. 539, n. 7; § 1165, 
n. 59; § 1181 
Third-party claim, 

Main claim in contract, § 120 
Pleading passive negligence, § 125 
Transcripts, costs, § 1288, n, 99 
Verdicts, post 

Wrongful death, § 1018, n. 98 

Negotiable instruments. Bills and notes, generally, 
ante 

Negroes. Colored persons, generally, ante 
Nembutal, overdose, interrogatories to jury, proprie¬ 
ty, § 10, n. 19 
New cause of action, 

Amendment to complaint, sufiiciency, § 338 
Supplemental complaint introducing, §§ 352, 355 
New claims or defenses, amendments to conform to 
proof, § 333 

New parties, bringing in, third-party proceedings, 
§§ 117-127, pp. 176-204 

New theory of recovery or defense, amendment of 
pleadings, § 336 
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New trial, §§ 1Q57-1104, pp. 424-487 
Admission of evidence, § 1066 
Affidavits, § 1090 

Competent to impeach or support verdict, 
§ 1091 

Alternative motions for new trial or judgment, 
§§ 1089, 1093 

Appellate costs, § 1292, p. 1262, n. 3 
Arguments of counsel, §§ 926, 1065 
Attorney’s fees, allowance as cost, § 1283, p. 736, 
n. 73 

Burden of proof, § 1096 

Chance of success, directed verdict, § 979, n. 89 
Compromise verdict, § 1071 
Costs, state practice, conformity, § 1275, n. 88 
Court’s own initiative, §§ 1082, 1083, pp. 459-461 
Time, § 1083 
Damages, 

Amount of recovery, §§ 1074-1077, pp. 449- 
454 

Court’s own initiative, § 1083 
Inferences, § 1096 
Instructions to jury, §§ 1067, 1072 
Questions considered, § 1094, n. 54 
Decision granting or refusing motion, § 1098 
Depositions and discovery, § 1066, n. 89; § 1090 
Support of motion for discretion of court, 
§ 573 

Taken on motion for, § 569 
Directed verdict, ante 
Discretion of court, §§ 1098, 1099, 1100 
Court’s own initiative, § 1083 
Newly discovered evidence, § 1079 
Errors and mistakes, correction, § 1248, m 21 
Evidence, ante 

Excessive damages, §§ 1076, 1077 
Exclusion of evidence, § 1066 
Excusable neglect, § 1078 
Exemplary damages, § 1077 
Extrinsic evidence, § 1090 

Competent to impeach or support verdict, 
§ 1091 

Federal employers’ liability act, ante 
Findings, 

Defects, § 1072 

Irregularities, §§ 1072, 1073, pp. 442-449 
Modification, § 1092, n. 31 
Motions for amendment, joinder, § 1053 
Grounds, §§ 1061-1081, pp. 428-459 
Hearing and determination of motion, §§ 1092- 
1104, pp. 470-487 
Inadequate damages, § 1075 
Inferences, ante 
Instructions to jury, ante 
Joint motions, § 1089 

New trial or judgment, §§ 1089, 1093 
Judgments and decrees, ante 
Juries, ante 
Misconduct, 

Counsel, § 1065 
Jurors, §§ 1070, 1071 
Mistake, §§ 1061, 1064, 1078, 1100 
Inferences, § 1096 
Purpose, § 1057 
Specification, § 1088 
Motions, §§ 1087-1089 

Decision granting or refusing, § 1098 


New trial—Continued 
Motions—Continued 

Determination, § 1092 

Hearing and determination, §§ 1092-1104, pp. 
470-487 

Joinder with motion to amend finding of facts 
and conclusions of law, § 1053 
Reopen case for further evidence equivalent 
to, § 940 

Specification of errors, § 1088 
Statement of grounds, § 1088 
Newly discovered evidence, generally, post 
Nominal damages, § 1075 
Objections, necessity, § 1061 
Order, § 1103 
Partial new trial, § 1058 
Damages, § 1059 
Order, § 1103 

Particular matters to be heard, § 1094 
Parties, misconduct, § 1065 
Presumptions, §§ 1096-1098 
Proceedings, § 1060 

Proceedings to procure, §§ 1084-1091, pp. 461-469 

Quotient verdict, § 1071 

Reargument, § 1104 

Remittitur, § 1101 

Separation of jury, § 1070 

Setting aside, § 1234 

Specification of errors, § 1088 

Surprise, § 1078 

Time, §§ 1060, 1085 

Court’s own initiative, § 1083 
Filing of motion, presumptions, § 1098 
Rule authorizing relief from judgment, § 1086 
Service of motion, § 1081 
Transcripts, costs, § 1288, n. 12 
Verdict, § 1057 

Defects, §§ 1072, 1073, pp. 442-449 
Discretion of court, § 1099 
Irregularities, §§ 1072, 1073, pp. 442-449 
Presumptions, § 1097 

Weight and sufficiency of evidence, § 1073, 
p. 445 

Weight and sufficiency of evidence, §§ 1095, 1100 
Construction, § 1097 
Court’s own initiative, § 1083, n. 26 
Inferences, § 1096 
Witnesses, misconduct, § 1065 
New York port authority, complaint in action against, 
dismissal, § 832 

Newly discovered evidence, §§ 1079-1081, 1095, 1098, 
1100, pp. 455-459 
Burden of proof, § 1096 
Contradictory evidence, § 1081 
Court’s own initiative, new trial, § 1083, n. 26 
Cumulative evidence, new trial, § 1081 
Default judgment, setting aside, § 1133 
Diligence, new trial, § 1080 
Impeachment, new trial, § 1081 
Judgment, setting aside, §§ 1244, 1246 
Laches, § 1085 
Materiality, § 1081 
Relevancy, new trial, § 1081 
Reopening case, basis, § 940 
Specification of errors, § 1088 
Summary judgment, matters considered, | 1209, 
p. 637 
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Newly discovered evidence—Continued 
Surprise, new trial, § 1078, n. 58 
Time, ■§ 1085, n. 43 
Vacating and setting aside, § 1244 
Newspapers, 

Automobile accidents, published accounts, mistrial, 
§ 969, n. 75 

Jurors, new trial, § 1070; § 1100, n. 52 
Xibel action. 

Interrogatories, inconsistencies, § 1014, n. 46 
Summary judgment, § 1141, p. 539, n. 7 
Publication of notice, execution sales, § 1264, n, 48 
Heporters, 

Privileged communications, depositions and 
discovery, § 627 

Service of process, foreign corporation, § 218, 
p. 317, n. 1 

Service of process, doing business within state, 
§ 213, p. 309, n. 39 
Next friend. 

Capacity of parties, § 51 
Complaint, citizenship averment, § 270 
Depositions and written interrogatories, § 591, p. 
849, n. 51 

Next of kin. Eelatives, generally, post 
Night clubs, disapproval by jury, new trial, § 1070, 
n. 68 

No other remedy available, intervention allowed, § 138, 
p. 220, n. 62 
Nominal damages, 

Amendment of complaint to show jurisdictional 
amount involved, § 323, p. 491, n. 89 
Instructions to jury, new trial, § 1072 
New trial, § 1075 
Partial new trial, § 1059 
Eeferences, costs, § 1287, n. 84 
Nominal parties. Parties, post 
Non jury action, § 38 

Calendars, § 933, p. 273, n. 90 
Nonexistent party, § 168 

Nonfeasance, findings of fact and conclusions of law, 
sufficiency, § 1051, n. 13 

Nonjoinder, defense based on, striking out, § 435 
Nonjoinder of parties. Parties, post 
Nonresidents, 

Aliens, proceedings for perpetuation of testimony, 

§ 546 

Appearance, 

Acts constituting, § 244 
Judgment, § 1106, n. 40 
Attachment, dissolving, f 239 
Automobile cases, service of process, § 211 
Costs, 

Enforcement of payment, § 1295, n. 50 
Securities, § 1280 

Cross actions and indemnification actions disposed 
of in principal litigation, § 120, p. 189, n. 46 
Default judgment, 

Cost bond, § 1123, n. 48 
Entry by clerk, § 1125, n. 55 
Defendant, place of pretrial examination, § 613 
Fishing licenses, summary judgment, § 1135, n. 25 
Forma pauperis, costs, security, § 1281, n. 89 
Immunity from service of process, § 193 
Judgments, % 1107 

Eevival, service of process, § 1255 


Nonresidents—Continued 

Mentally ill persons, default judgment, setting 
aside, § 1130, p. 520, n. 44 
Partners, service of process, § 221 
Plaintiff, place of pretrial examination, § 612 
Quieting title, judgment, setting aside, § 1248, n. 36 
Service of process, post 
Summons, costs, § 12S2, p. 733, n. 29 
Venue, waiver, § 483, p. 721, n. 3 
Waiver, immunity from service of process, § 193 
Nonsuit. Dismissal and nonsuit, generally, ante 
Notarial certificates, costs, § 1282, p. 734 
Notes. Bills and notes, generally, ante 
Notice, 

Appearance, § 242 

Application, default judgment, § 1127 
Assignment of cases, § 933, p. 272 
Attorneys, 

Findings of fact and conclusions of law, 
§ 1037, n. 2 

Requested instructions to jury, new trial, 
§ 1069 

Consolidation of actions, § 916, p. 244 
Defenses, answer, §§ SOI, 304 
Depositions and discovery, ante 
Execution sale, § 1264, n. 48 

Findings of fact and conclusions of law, opposing 
attorney, § 1047, n. 80 

Garnishment, law governing requisites, § 238 
Judgment liens, § 1252 
Judgments and decrees, 

Entry of judgment, § 1228, n. 47; f 1231 

Failure to mail, vacating and setting 
aside, § 1243 

Vacating and setting aside, § 1242 
Notice to sustain, § 1107 
Relief, § 1233 
Satisfaction, § 1121, n. 36 
Judicial notice, generally, ante 
Jury panel, § 956, n. 31 
Members of class as to class action, § 72 
Motions and orders, ante 
Pleadings, purpose to give notice, §§ 249, 527 
Present claims, funds deposited in court, publica¬ 
tion, § 186, p. 272, n. 7 

Protective order, deposition on oral examination, 

§ 597 

Retaxation of costs, § 1291 
Service, new trial, § 1085 
Special verdict, counsel, § 1020 
Substitution, 

Attorneys, connection with substitution of suc¬ 
cessor of public officer as party, § 166 
Parties, successor of public officer, § 160 
Summary judgment, § 1185, n. 35; § 1188 
Supplementary proceedings, executions, §§ 1267, 
1268 

Vacating or setting aside, § 1250 
Examination by deposition, § 598 
Verdict, § 996 

Voluntary dismissal. Dismissal and nonsuit, ante 
Written instructions to jury, § 930 
Written interrogatories, § 664 
Notwithstanding verdict. Judgments and decrees, ante 
Novation, dismissal, interposed in answer, § 813 
Noxious fumes, damage action, interrogatories, an¬ 
swers, construction, § 1015, n. 62 
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Nuisances, 

Declaratory judgments, jury trial, § 953, n. 1 
Injunction, 

Jury trial, § 954, n. 2 

Oral evidence, reception, § 935, p. 278, n. 20 
Sidewalk negligently clean, amendment of com¬ 
plaint, § 339, p. 519, n. 44 
Special verdict, § 1018, n. 92 
Number, 

Jurors, § 955 

Members of class, justification for class action, 
§ 71 

Pre-trial conference, § 905 
Orders, § 910 
Witnesses, 

Change of venue, convenience of parties and 
witnesses, § 508 
Subpoena, § 517 
Written interrogatories, § 663 
Numbered paragraphs, application to denial, § 304 
Numerous plaintiff, answer to admit or deny allega¬ 
tion pertaining to each plaintiff, § 304 
Nunc pro tunc, 

Clerical errors, judgments, § 1251, n. 29 
Entry of judgment, § 1228, n. 47; § 1229 
Judgments, correction, § 1242 
Order, § 370 

Substitution of public ofiicers as parties, § 165 
Summary judgment, § 1213 
Transcripts, costs, § 1288 

Nurses and nursing, expenses, damages, new trial, 
§ 1075, n. 2 

Oaths and affirmations, 

Admissions of facts, denial of admissions request¬ 
ed under, § 768 

Depositions, person from whom deposition taken, 
§ 594 

Object of conformity act, § 26 
Objections and exceptions, § 932 
Abolition, § 259 
Adequate remedy at law, § 301 
Admissions of fact, requests for, ante 
Affidavits, summary judgment, § 1196 
Capacity to sue, summary judgment, § 1168 
Complaint, judgment on the pleadings, § 406 
Conduct of counsel, control by court, § 923 
Consolidation of actions, confusion of jury, § 916, 
p. 242 

Costs, § 1282, p. 735, n. 63; § 1291 
Depositions and discovery, ante 
Directed verdict, necessity, § 980 
Discretion of court, passing on objection as ad¬ 
vance of trial, § 362 
Documents, summary judgment, § 1200 
Errors and irregularities, § 568 
Evidence, 

Default judgments, setting aside, § 1134 
New trial, § 1066 

Execution, supplementary proceedings, § 1267 
Final argument, § 925, p. 265, n. 7 
Findings of fact and conclusions of law, § 1044, n. 
46 

Conclusions of law, waiver, § 1047, n. 64 
Improper venue, § 480 
Instructions to jury, §§ 992, 993 
New trial, § 1069 


Objections and exceptions—Continued 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Judgments, time, § 1105, n. 30; § 1249, p. 688 
Jurisdiction, §§ 464-466, pp. 684r-691 
Ancillary proceeding, § 464 
Person, jurisdiction of, § 465 
Waiver, § 478 
Time for, § 466 
Jurors, §§ 956, 957 

Misconduct, new trial, § 1070 
New trial, § 1062 
Waiver, § 1070 
Manner or mode, § 363 
Misconduct of counsel, cure, § 926 
Misjoinder of causes of action, waiver, § 40 
New trial, necessity, § 1061 
Offer of proof, § 937 
Order of proof, waiver, § 938 
Parties, post 

Preliminary hearing, § 373 
Pre-trial conference, § 908 

Pretrial examination of plaintiff, place of taking, 
§ 612 

Production of documents and things for inspec¬ 
tion, copying and photographing, post 
Reception of evidence, § 941 
Reference, post 

Remarks of counsel, new trial, § 1065, n. 73 
Special defense, attack by way of objection, § 362 
Special verdict, § 1022 
Waiver, § 1018 
Substitution of parties, § 164 
Summary judgment, § 1184, n. 26 
Motion treated as, § 1186 
Third-party procedure, § 127 
Time, §§ 363, 032 

Instructions to jury, § 992 
New trial, § 1069 
Judgment, § 1105, n. 30 
Jurors, § 957, n. 38 
Real party in interest, § 53 
Striking evidence, § 942 
Venue, § 481 
Verdicts, § 1000 

Witnesses, competency, § 941, n. 56 
Venue, post 
Verdict, 

Advisory jury, § 1030 
Time, § 1000 
Waiver, post 

Written interrogatories to parties, post 
Obstruction and obstructing. 

Contract, complaint, requisites and sufficiency, 
§ 281 

Juries, bailiff, § 931, n. 69 
Offenses. Crimes and offenses, generally, ante 
Offer of proof, § 937 
Officers and employees, 

Appearance, default judgment, § 1126 
Authorized to administer oath, person before 
whom deposition is to he taken, § 593 
Breach of duty, summary judgment, § 1182, n. 84 
Corporations, ante 

Court, statement to jury, new trial, § 1071 
Death, substitution of parties, § 160 
Depositions, fees, § 1284, n. 32 
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Officers and employees—Continued 

Foreign corporation, service of process on, § 217 

Government, generally, ante 

Injunctions, 

Judgment, relief granted, § 1114, n. 67 
Persons bound, § 1119 
Jury, selection, new trial, § 1100, n. 55 
Motion for more definite statement, discovering 
name, § 386 
Railroads, post 
Separation from office, 

Substitution of parties, §§ 156, 160 
Time for substitution, § 163 
State officers and employees, generally, post 
Statement made by witness on deposition, com¬ 
ment of officer taking, § 608 
Status, findings of fact and conclusions of law, 
§ 1056, n. 62 

Substitution of parties. Parties, post 
United States officers and employees, generally, 
post 

Official document or act, pleading, § 256 
Official records, admissibility in evidence, § 456 
Official signatures of governmental officers, judicial 
notice, § 443 
Oil and gas, 

Damage actions, instructions to jury, § 988, n. 87 
Executions, stay, § 1263, n. 36 
Hydrogen sulphide, jury, misconduct, new trial, 
§ 1071, n. 92 
Lease, 

Joinder of cotenants having joint interest in, 
§ 108 

Special verdict, § 1018, n. 89 
Personal injury actions, joint trial, § 916, p. 242, 
n. 80 

Pipe line break, instructions to jury, § 985, n. 55 
Omission, 

Amendment of complaint to correct, § 339 
Complaint, amendment to correct, § 339 
Judgments, setting aside, § 1242 
Time, § 1249, p. 689 

Specifications of grounds, new trial on court’s 
own initiative, § 1082 
Opinion evidence, 

Instructions to jury, § 986 
New trial, § 1066, n. 96 
Surprise, new trial, § 1078, n. 70 
Opinions, 

Depositions and discovery, scope and examina¬ 
tion, § 626 

Pinal argument, § 925, p. 264 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Judge’s remarks and conduct, § 922 
Judgments, distinguished, § 1105 
Written interrogatories to parties, post 
Opposing party requirement, counterclaims, § 316 
Oppression, 

Change of venue, convenience of parties and wit¬ 
nesses, § 507 

Depositions and discovery, ante 
Written interrogatories to parties, post 
Oppressive choice of forum, dismissal of action, § 493 
Options, 

Bankruptcy, consent judgment, § 1117, n. 94 
Contracts, real estate, judgments, § 1105, n. 16 


Options—Continued 

Remittitur, new trial, § 1101 

Stock and stockholders, misjoinder, separate 
trials, § 917, p. 252, n. 66 

Oral contracts. Parol contracts, generally, post 
Oral depositions, cost, § 1285, n. 57 
Oral evidence. Parol and extrinsic evidence, gen¬ 
erally, post 
Oral examination, 

Deposition pending action, § 55S 
Proceedings to obtain, § 536 
Oral instructions to jury, § 985 
Oral judgment, § 1105, n. 15 

Construction and operation, § 1119 
Oral motions. Motions and orders, ante 
Oral requests, instructions to jury, § 991, n. 39 
Oranges, injunction, judgment, pleading, § 1109, p. 
492, n. 63 

Order of proof, § 938 

See, also, C.J.S. Trial 
Ordinances, 

Action to declare unconstitutional, proper party, 
§ 44 

Judicial notice, § 445, p. 654, n. 18 
Original court records, certified copies, admissibility, 
§ 456 

Original jurisdiction lacking, amendment of plead¬ 
ing, § 323 

Other courts, findings of fact and conclusions of law, 
adoption, § 1046 

Other discovery procedures. Written interrogatories 
to parties, post 

Outward foreign manifests, admissibility in evidence, 
§ 457 

Overcharge, computation of complaint, § 264, p. 375, 
n. 21 

Overpayment of tax, complaint to recover, failure to 
plead evidence, § 299, p. 437, n. 32 
Overreaching, affirmative defenses, summary judg¬ 
ment, § 1149, n. 99 
Overseer, trial by jury, § 915 
Overtime, 

Amendment to include other employees, relation 
back to date of original pleading, § 347, p. 
531, n, 42 

Employees, summary judgment, § 1170 
Pair Labor Standards Act, availability of deposi¬ 
tions and discovery, § 529 

Findings of fact and conclusions of law, form, 
§ 1045, n. 48 

Joinder of claims under state and federal law, 
§ 40, p. 87, n. 89 

Labor and employment, damages, findings of fact 
and conclusions of law, sufficiency, § 1051, 
n. 13 

Overtime, judgment, setting aside, § 1247, n. 14 
Portal-to-Portal activities, supplemental com¬ 
plaint, § 354, p. 538,. n. 33 
Recovery, 

Pair Labor Standards Act, amendment cur¬ 
ing defects in parties, § 185 
Findings of fact and conclusions of law, 
§ 1039, n. 11 

Judgment, setting aside, § 1247, n. 14 
Overwhelming evidence, directed verdict, § 977 
Ownership, dissolution, judgment, pleading, § 1109, 
p. 494, n. 74 
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Pain and suffering, 

Damages, new trial, § 1074 
Excessive damages, new trial, § 1077, n. 52 
Painters, personal injuries, summary judgment, § 1177, 
n. 4 

Panel, juries, selection, § 956 

Papers. Books and papers, generally, ante 

Paragraphs, pleadings, § 251 

Parens patriae, intervention by state or federal agen¬ 
cy, § 131 
Parent and child, 

Capacity to sue, 

Judgment notwithstanding verdict, § 1221, 
n. 73 

New trial, § 1061, n. 30 

Courtroom, presence, new trial, § 1065, n. 78 
Custody, consent judgment, § 1117, n. 4 
Death action, verdict, apportionment, § 1003, n. 45 
Home of parent, usual place of abode, service of 
process on individual, § 197, p, 283, n. 37 
Joint actions, interrogatories, § 1014, n. 47 
Personal injury actions. 

Compromise verdict, § 929, n. 40 
Separate trials, § 917, p. 248, n. 37 
Wrongful death, jury, written notes, § 928, n. 29 
Parking, 

Motor vehicles, personal injury actions, addi¬ 
tional instructions, § 930, n. 53 
Service of process, nonresident motorist involving 
in automobile accident, § 211, p. 306, n. 19 
Trailers, summary jurgment, § 1159, n. 7 
Parol and extrinsic evidence, 

Admissibility, § 458 

Affidavits, summary judgment, § 1207, n. 44 
Consideration, 

Directed verdict, § 977, n. 44 
Judgment notwithstanding verdict, § 1223, 
n. 12 

Contracts, summary judgment, § 1166 
Judgments, 

Correction, hearings, § 1251 
Vacating or setting aside, § 1250 
New trial, § 1090 

Competency to impeach or support verdict, 
§ 1091 

Open court, § 441 
Preferable to deposition, § 633 
Reception, § 935, p. 277 
Summary judgment, § 1199 
Parol contracts, 

Complaint in action on, requisites and sufficiency, 
§ 287 

Depositions, summary judgment, § 1199, n. 38 
Employment, summary judgment, § 1169, n. 9 
Insurance, summary judgment, § 1171 
Partnerships, summary judgment, § 1182, n. 3 
Proof in action on written contract, variance, § 361 
Partial assignment, real parties in interest, § 54 
Partial defenses. Defenses, ante 
Partial judgment, executions, § 1258 
Partial new trial. New trial, ante 
Partial subrogee, real party in interest, § 55 
Partial summary judgment. Summary judgment, 
post 

Particular matters and proceedings, conformity to 
state practice, §§ 29-36 
Particularization of complaint, § 264 


Parties, §§ 42-185 

Absence and absentees, generally, ante 
Addition of parties, 

Amendment, 

Curing defects, § 181 
Pleadings, § 323 
Plaintiff, 

Amendment of complaint, § 339 
Supplemental pleadings, § 351 
Procedure, § 175 

Summary judgment, scope of remedy, § 1137 
Supplemental complaint, § 354 
Admissions, summary judgment, § 1210 
Adverse parties, generally, ante 
Amendment, 

Conforming to proof, necessity of making, 
§ 334 

Cure defects, § 180 

Defects of parties, post this subhead 

Pleading, 

Add, strike or substitute, § 323 
Bringing in necessary or proper party, 
§ 339 

Changing, § 324 

Answer raising objection to parties, § 168 
Appearances, generally, ante 
Appellate costs, § 1293 
Application of rules pending cases, § 20 
Attachment proceedings, § 236 
Best intei'est, directed verdict, § 979, n. 79 
Bringing in new parties, third party proceedings, 
§§ 117-127, pp. 176-204 
Capacity of parties, §§ 46-52,170 
Amendment curing defect, § 184 
Change of venue, generally, ante 
Character and capacity, amendment curing defect, 
§ 184 

Claims, separate trials, § 917, p. 247 
Class action, generally, ante 
Classification, § 42 
Co-defendants, 

Judgment notwithstanding verdict, § 1225 
Reliance, default judgment, setting aside, 
§ 1130, p. 518, n. 20 

Summary judgment, service, § 1184, n. 25 
Complaint, § 263 

Corporations, § 48 

Distinguished from cause of action, § 46 
Conditionally necessary parties, 

Contract actions, § 98 

Discretion of court as to joinder, § 95, p. 147, 
n. 93 

Joinder, § 95, p. 146, n. 87 

Discretion of court, § 95, p. 147, n. 93 
Landowner, enjoining condemnation proceed¬ 
ings, § 107 
Trustees, § 111 

Consent, curing want of venue, § 483 
Consolidation of actions, different parties, § 916, 
p. 242 

Contracts, summary judgment, § 1166, n. 68 
Convenience. Change of venue, ante 
Costs, § 1278 

Default judgment, setting aside, persons entitled,- 
§ 1132 

Defects of parties, §§ 168-185, pp. 255-270 
Adding parties, procedure, § 175 
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Parties—Continued 

Defects of parties—Continued 
Amendments to cure, § 180 
Addition of parties, § 181 
Character and capacity of party, § 184 
Class actions, § 185 
Misnomer or misdescription, § 183 
Substitution of parties, § 182 
Capacity of parties, § 170 
Continuance, grounds, § 883 
Curing jurisdictional defect, parties, dropping, 
§ 177 

Dismissal and nonsuit, post 
Indispensable parties, nonjoinder, § 176 
Intervention, § 179 

Jurisdiction, nonjoinder of permissive par¬ 
ties, § 173 
Misjoinder, § 177 
Misnomer or misdescription, § 169 
Nonjoinder of parties, generally, post this sub¬ 
head 

Third-party proceedings, § 178 
Waiver, nonjoinder of permissive parties, 
§ 174 

Depositions and discovery, ante 
Different parties, claims by or against, separate 
statement, § 411 
Dismissal and nonsuit, 

Collusively made or joined, § 803 
Co-operation to have case determined, § 803 
Defects as to, §§ 804^809 
Equally at fault, want of prosecution, § 811 
Failure to attend or serve answers, § 797 
Failure to substitute, § 805 
Improperly made or joined, § 803 
Improperly or collusively made or joined, 
time for motion, § 845 
Misjoinder, § 809 

Misnomer or misdescription, § 804 
Necessary party. 

Ground, leave to amend, § SG6 
Nonjoinder, effect, § 807 
Reasonable time to bring in person condi¬ 
tionally, § 807 
Nonjoinder, § 807 

Original parties, effect on intervention, § 129, 
p. 208, n. 19 

Indispensable party, § SOS 
Partial dismissal, § 794 

Presence destroys diversity of citizenship, dis¬ 
missal as to, § 801 

Putting out of court on dismissal, § 869 
Some of several defendants, effect, § 870 
Some parties, § 794 
Want of, § 1148 
Capacity, § 806 

Election between defendants, § 177 
Executions, enforcement, § 1254 
Executors and administrators, summary judg¬ 
ment, § 1168 

Fictitious defendants, § 177 

Fifth and sixth-party claims, separate trials, § 917, 
p. 248, n. 40 

Findings of fact and conclusions of law, adoption, 
§ 1047 

Formal parties, § 43 
Garnishment proceedings, § 236 


Parties—Continued 

Grand jurors, discharge from work, enjoining 
prosecutions by illegally constituted jury, 
§ 177, p. 2G4, n. 10 
Guardian ad litem, § 51 

Improper party, motion to drop from case, § 177 
Indispensable parties, § 42 

Absence, pleading defense, § 301, p. 441, n. 55 
Amendment of complaint to join, § 330, p. 518, 
n. 35 

Joinder of parties, generally, post this sub¬ 
head 

Nonjoinder, § 176 

Shareholders, derivative class action, § 91 
Want of, dismissal and nonsuit, § 1148 
Infants or incompetent persons, § 50 

Guardian ad litem or next friend, § 51 
Judgment notwithstanding verdict, § 1221, n. 
73 

Jurisdiction distinguished, § 46 
Municipal corporations, § 48 
New trial, § 1061, n. 30 
Next friend, § 51 
Inteii)leader, § 45 

See, also, C.J.S. Federal Courts 
Interrogatories. Written interrogatories to par¬ 
ties, generally, post 
Intervention, generally, ante 
Joinder of parties, §§ 94-116, pp. 143-174 
Affirmative defense, § 308, p. 449, n. 25 
Amendment of complaint, joining indispensa¬ 
ble parties, § 339, p. 518, n. 35 
Assignors and assignees, § 97 
Attorney general, § 103 
Attorneys, § 112 

Automobile owners, drivers and occupants, 
permissive joinder, § 116 
Cancellation of instrument, § 112 
Cities, § 103 

Class actions, § 83, p. 134, n. 60 

Members of unincorporated associations, 

§ 93 

Common fact or question, permissive joinder, 
§ 113 

Compulsory or dispensable joinder, § 95, p. 
144, n. 71 

Conditionally necessary parties, § 95, p. 146, 
n. 87 

Contracts, § 98 

Joint and several obligors, § 105, p. 163, 
n. 82 

Copyright infringement action, § 112 
Corporation, 

Officers and stockholders, § 90 
Permissive joinder, § 116 
Creditors, § 112 
Decedent’s estate, § 100 
Declaratory judgment, § 101 
Default judgment, hearing, § 1128, n, 3 
Defendant, § 95, p. 145, n. 81 
Discretion of court, § 95 

Employer in action for employee’s in¬ 
jury or death, § 102 

Necessary but not indispensable parties, 

§ 172 

Dismissal for collusive joinder, § 480, p. 715, 
n. 56 
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Parties—Continued 

Joinder of parties—Continued 

Distinction between necessary and indis¬ 
pensable parties, § 95 

Doubt as to defendant liable, permissive join¬ 
der, § 113 

Employers and employees, § 102 
Fictitious defendant, § 42 
Foreign governments, § 103 
Fraud, corporations and officers, permissive 
joinder, § 116 

Governmental bodies or officers, § 103 
Permissive joinder, § 114 
Guarantors, permissive joinder, § 116 
Guardian of incompetent’s estate, § 112 
Husband, § 112 

Identity of transaction or occurrences, permis¬ 
sive joinder, § 113 
Insurers and insured, § 104 
Permissive joinder, § 115 
Intervention, generally, ante 
Joint obligors and joint obligees, § 105 
Joint tort feasors, § 106 

Jurisdictional amount, sufficiency of aver¬ 
ment, § 274 

Knowledge of fraudulent acts, permissive 
joinder, § 116 
Labor unions, § 102 
Landowners and land claimant, § 107 
Lessors and lessees, § 108 
Mortgagor, § 112 

Necessary joinder, §§ 95-112, pp. 143-168 
Assignors and assignees, § 97 
Attorneys, § 112 

Cancellation of instruments, § 112 
Contracts, § 98 

Joint and several obligors, § 105, p. 
163, n. 82 

Copyright, enjoining infringement, § 112 
Corporations and officers and stockhold¬ 
ers, § 99 
Creditors, § 112 
Decedent’s estate, § 100 
Declaratory judgment, § 101 
Determination, § 96 
Employers and employees, § 102 
Governmental bodies or officers, § 103 
Guardian of incompetent’s estate, § 112 
Husband, § 112 
Insurers and insurance, § 104 
Joint obligors and joint obligees, § 105 
Joint tort feasors, § 108 
Labor unions, § 102 

Landowners and land claimants, § 107 
Lessors and lessees, § 108 
Mortgagor, § 112 
Other parties or actions, § 112 
Partners or partnership, § 109 
Principals and agents, § 110 
Receivers, § 112 

Recovery of possession of property, § 112 

Stakeholders, § 111 

State, § 103 

Superior officers, § 103 

Sureties, § 110 

Tenants, § 108 

Trustees and trust beneficiaries, § 111 | 
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Parties—Continued 

Joinder of parties—Continued 
Necessary joinder—Continued 
United States, § 103 

Ordering bringing in, § 95, p. 144, n. 68 
Other parties or actions, § 112 
Permissive joinder, § 116 
Partners or partnership, § 109 
Permissive joinder, §§ 113-116, pp. 169-174 
Governmental bodies or officers, § 114 
Insurers and insured, § 115 
Other parties or action, § 116 
Separate trials, § 917, p. 251 
Principals and agents, § 110 
Permissive joinder, § 116 
Receivers, § 112 

Recovery of possession of property, § 112 
Refusal to join as plaintiff, § 95 
Separate trials, § 917, p. 251, n. 58 
Stakeholders, § 111 
State, § 103 

Subsidiary corporation, shareholders deriva¬ 
tive class action, § 91 
Superior officers, § 103 
Sureties, § 110 

Permissive joinder, § 116 
Tenants, § 108 

Third party directly liable to original plain¬ 
tiff, § 121 

Transfer of interest, § 94 
Transferee pendente lite, § 161, p. 248, n. 18 
Trustees and trust beneficiaries, § 110 
United States, § 103 

Adding as party in action without con¬ 
sent, § 175 

Judgments and decrees, § 1108 

Entered before effective date of rules, § 26, 
p. 68, n. 26 

Joint and several parties, § 1111 
Joint parties, § 1111 
Satisfaction, § 1121 
Notwithstanding verdict, § 1225 
Jury trial, waiver, § 949 
Mileage, cost, § 1290 
Misconduct, 

Judgment, setting aside, § 1245 
New trial, §§ 1065, 1100 
Misjoinder, § 177 
Costs, § 1277 

Motion to dismiss or answer, defense made 
by, § 363, p. 549, n. 81 

Motion to quash service and return raising 
with joinder, § 227, p. 327, n. 94; § 22S 
Separate trials, § 917, p. 251 
Stock option, separate trials, § 917, p. 252, n. 
66 

Substitution of parties, § 156 
Misnomer or misdescription, § 169 
Amendment curing defect, § 183 
Moot question, impropriety of suing on behalf of 
unnamed members of class, § 170 
Multiple parties, 

Judgments, § 1111 

Jury trial, late demand, § 948, p. 303, n. 76 
Necessary joinder of parties. Joinder of parties, 
ante, this subhead 
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Parties—Continued 

Necessary parties, § 42 

Joinder of partieis, ante this subhead 
Want of, summary judgment, § 1148 
New parties, bringing in, §§ 117-127, pp. 176-204 
Nominal parties, §§ 42, 43 
Nonexistent party, § 168 
Nonjoinder of parties, §§ 171-176 
Indispensable parties, § 176 
Permissive parties, § 172 

Effect on jurisdiction and power to grant 
relief, § 173 

Procedure for adding parties, § 175 
Waiver, § 174 

Separate trials, § 917, p. 251 
Shareholders derivative class actions, § 01 
Substitution of parties, § 156 
Notice, vacating or setting aside, § 1250 
Objections to parties, §§ 168-185, pp. 255-270 
Amendments to cure defects, § ISO 
Capacity of parties, § 170 
Indispensable parties, nonjoinder, § 176 
Intervention, § 179 
Jurisdiction, § 464 
Misjoinder, § 177 

Misnomer or misdescription, § 169 
Nonjoinder of parties, generally, ante, this 
subhead 

Preliminary motion or answer raising, § 168 
Real party in interest, time, § 53 
Third-party proceedings, § 178 
Orders for protection, deposition on written in¬ 
terrogatory, § 592 
Partial new trial, § 1058 
Partnerships, § 49 

Permissive joinder. Joinder of parties, ante this 
subhead 

Permissive parties. Nonjoinder of parties, ante 
this subhead 

Place for pretrial examination, § 613 
Pleading, § 256 

Preliminary motion or answer raising objections, 
§ 168 

Presence, trial, § 919 
Prevailing party, 

Appellate costs, § 1292, p. 761 
Attendance fees, allowance as cost, § 1289, 
p, 753, n. 16 
Cost, § 1287 

Discussion of court, § 1274, p. 713 
Defined, costs, § 1274, p. 71'5, n. 55 
Depositions, costs, § 1286 
Proper parties, § 44 

Real parties in interest, generally, post 
Receivers, § 52 
Remittitur, consent, § 1101 
Representatives, § 47 

Separate statement, claims by or against different 
parties, § 411 

Set-off and counterclaim, § 316 
Shareholders derivative class actions, § 91 
State law controlling, § 46 

Statutory right of action not known to common 
law, § 46 

Stinking, amendment of pleadings, § 323 
Subpoena duces tecum directed to, deposition 
hearing, § 590, p. 849, n. 41 


Parties—Continued 

Substitution of parties, §§ 156-167, pp. 241-255 
Amendment, 

Curing defect in parties, § 182 
Pleadings, § 323 
Bringing in new parties, § 121 
Corporations, dissolution or reorganization, 
§ 158 

Curing defects as to parties, § 182 
Death of party, §§ 156, 157 

Amendment of pleadings, § 323 
Motion, § 164 
Public officers, § 160 
Time, § 163 

Denial of application, effect, § 167 
Determination of substantial need for contin¬ 
uing action, § 165 
Dissolution of corporation, § 158 
Effect of substitution or denial of applica¬ 
tion, § 167 

Executors and administrators, § 167 
Motion for revivor, § 164 
Incompetency of party, § 159 
Intervention, case dismissed for failure to 
substitute, § 140, p. 224, n. 19 
Jurisdiction, effect of substitution, § 167 
Motion for revivor against executors of de¬ 
ceased defendant, § 164 

Motion for substitution, deceased party, § 164 
Motion to amend name of party, § 164 
Motion to strike order granting, public offi¬ 
cers, § 165 
Notice, 

Hearing, service, § 164 
Successor of public officer, § 166 
Nunc pro tunc order, public officers, § 165 
Objection, | 168 

Deceased party, § 164 
Officers, 

Death or separation from office, § 160 
Time, § 163 
Procedure, § 165 

Reorganization of corporation, § 158 
Revival of action not extending to judgment, 
effect of substitution, § 167 
Separation of public officers from office, § 160 
Time, § 163 

Service, notice of hearing, § 164 
Supplemental pleading, public officers, § 165 
Time, § 162 

Death or separation from office of public 
officer, § 163 

Transfer of interest, § 161 
Suing in same capacity, substitution, § 156 
Summary judgment, § 1141, p. 538; § 1149 
Supplemental complaint adding, § 354 
Third parties, generally, post 
Unincorporated associations, § 49 
United States, action to which United States is 
party, conformity to state practice, § 31 
Waiver, objection to nonjoinder of parties, § 174 
Want of, summary judgment, § 1148 
Witness, 

Fees, costs, § 1289, p. 754 
Mileage fee of party testifying, § 521, p. 775, 
n. 23 

Written Interrogatories to Parties, generally, post 
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Parties—Continued 

Wrong parties, defects, § 168 
Partition, 

Costs, § 1278, n. 23 

Prayer for treated as surplusage, § 280, p. 415, 
n. 51 

Partnership, 

Accounting, summary judgment, § 1156, n. 82 
Affidavits, summary judgment, § 1194, p 607, n. 44 
Attorney’s fees, allowance as cost, § 1283, p. 73G, 
n. 73 

Capacity of parties, § 49 
Citizenship averment, § 270 
Complaint, 

Allegation of partnership unnecessary, § 263, 
p. 368, n. 75 

Citizenship averment, § 270 
Contracts, breach, conduct of counsel, § 923, n. 53 
Damages, summary judgment, § 1182, n. 3 
Foreign partnerships. 

Service of process, § 221 
Substitution of parties, § 1'59 
Joinder of parties, § 109 

Partnership and individual, joinder as de¬ 
fendant, § 116, p. 175, n. 98 
Judgments, pleading, misdescription, § 1109, p. 495 
New trial, modification, § 1092, n. 31 
Partial summary judgment, § 1214, p. 642, n, 80 
Service of process, post 

Substitution of parties, foreign partnership, § 159 
Summary judgment, § 1182 

Written interrogatories, answer by officer or 
agent, § 659 
Passengers, 

Aircraft, death, judgment notwithstanding ver¬ 
dict, § 1220, n. 67 

Defenses, summary judgment, § 1149 
Motor vehicles, summary judgment, § 1150, n. 8 
Personal injuries, summary judgment, § 1165 
Railroads, personal injury actions, 

Equitable and legal matters, separate trials, 
§ 918, p. 254, n. 83 

Judgment notwithstanding verdict, § 1222, 
n. 77 

Passion, 

Damages, new trial, § 1075, n. 8 
Excessive damages, new trial, § 1077 
Final argument, § 925, p. 264 
Instructions to jury, § 985 
Judgment notwithstanding verdict, § 1221 
Juries, new trial, inferences, § 1096 
New trial, § 1065, n. 78 
Remittitur, new trial, § 1101 
Passive negligence, third-party proceeding, pleading, 
§ 125 
Patents, 

See, also, C.J.S. Patents 
Accounting, jury trial, § 948, p. 306, n. 96 
Affirmative defenses, summary judgment, § 1149, 
n. 10 

Applications, production for inspection, etc., § 716 
Breach of contract, findings of fact and conclu¬ 
sions of law, construction, § 1056, n. 62 
Complaint, federal question of averment, § 272 
Consolidation of actions, counterclaim, § 916, p. 
244, n. 1 

Costs, § 1282, p. 734 
35B C. J.S.—56 


Patents—Continued 

Damage action for infringement, change of ven¬ 
ue, convenience of parties and witnesses, 
§ 502 

Default judgment, evidence, § 1128, n. 91 
Documents relating to infringement, production 
for inspection, etc., § 716 
Expert witnesses, cost, § 1289, p. 754, n. 27 
Fraud, attorney’s fees, allowance as cost, § 1283, 
p. 737, n. 76 

Indispensable parties, § 97 
Infringement, 

Consolidation, proceedings in different dis¬ 
tricts, § 916, p. 241, n. 68 
Costs, § 1273, n. 23 
Counterclaim, 

Charging anti-trust violation, § 309, p. 
456, n. 93 

Motion for leave to file, § 311, p. 461, n. 
49 

Unfair competition, § 315, p. 470, n. 16 
Depositions and discovery, availability of 
remedy, § 529 

Docketing of cases, § 933, p. 276, n. 4 
Findings of fact and conclusions of law, 
Form, § 1045, n. 51 
Sufficiency, § 1051, n. 17 
Judgment notwithstanding verdict, § 1222, n. 
84 

Jurisdiction, sufficiency of averment, § 272 
Jury trial, § 951, p. 311; § 945, n. 40 
Licenses under, written interrogatories, 

§ 675, p. 940, n. 5 

Separate judgments, § 1110, p, 497, n. 1 
Separate trials, § 917, p. 246, n. 20 
Service of process, nonresidents and absentees, 

§ 209 

Unclean hands defense, sufficiency of reply, 

§ 320, p. 483, n. 18 
Joinder of parties, § 95, p. 146, n. 81 

Actions involving, § 112, p. 168, n. 42 
Judgment notwithstanding verdict, § 1222, n. 91 
Jury trial, § 951, p. 313, n. 68 
Demand, § 946, n. 46 

Time, § 947, n. 62, 64, 65 
Waiver, § 949, n. 15; § 950, n. 30 
Misjoinder, infringement action with trade mark 
infringement action, § 40, p. 86, n. 77 
Partial summary judgment, § 1214, p. 640 
Partnership or unincorporated associations, ca¬ 
pacity to sue, § 49 
Permissive counterclaims, § 315 
References, costs, § 1287, n. 82, 84 
Royalty action, burden of joinder, § 97, p. 153, 
n. 49 

Set-off and counterclaim, post 

State rules of practice not applicable, § 29 

Summary judgment, § 1182 

Matters considered, § 1209, p. 636, n. 24 
Unjust enrichment, sufficiency of averments, § 271, 
p. 399, n. 26 

Validity, summary judgment, § 1204, n. 9 
Written interrogatories, protective orders, § 673 
Payment, 

Accounting, summary judgment, § 1156 

Bills and notes, summary judgment, § 1162, n. 26 
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Payment—Conti niied 

Claims, partial summary judgment, § 1214, p. 639, 
n. 58 

Costs, § 1295 

Discretion of court, § 1274, p. 717, n. 48 
Expenses, depositions, failure or refusal to testi¬ 
fy, § 642 

Insurance, reception of evidence, § 935, p. 279, 
n. 38 

Judgmeiits, § 1121; § 1255, n. 68 
Presumptions, § 1255, n. 68, 70 
Referees, supplementary proceedings, executions, 
§ 1269, n. 78 

Striking out defense, § 425 
Summary judgment, § 1187, n. 66 
Witness fees, § 1289, p. 754 
Pedestrians, 

Contributory negligence, 

Judgment notwithstanding verdict, § 1222, n. 
91 

Presumptions, judgments notwithstanding 
verdict, § 1224, n. 19 
Death action, 

l^Iotor vehicles, § 1159, n. 8 
Summary judgment, § 1159, n. 8 
Evidence, judgment notwithstanding verdict, 
§ 1221, n. 70 

Personal injury actions, last clear chance, further 
instructions, § 930, n. 55 
Penalties. Fines and penalties, generally, ante 
Pendency. Another action pending, generally, ante 
Penitentiary confinement, service of process at usual 
place of abode, § 197, p. 284, n. 45 
Per diem. Compensation and salaries, ante 
Peremptory challenges, 

Consolidated actions, number, § 957, n. 56 
Joint trial, preservation of rights, § 916, p. 239, n. 
54 

Mistake, § 957. n. 56 

Perishable Agricultural Commodities Act, 
Commencement of actions, § 3 
Judgment notwithstanding verdict, § 1219, n. 47 
Reparation order appeal, application of rules, 
§ 9 

Perishable property, sale under attachment, law gov¬ 
erning, § 236 
Perjury, 

Competency of perjurer as witness, § 521, p. 776, 
11. 36 

Conduct of counsel, § 923, n. 53 
Judgment, setting aside, §§ 1245, 1251 
New trial, § 1065 

Newly discovered evidence, new trial, § 1081 
Permanent injunction, final judgment, § 1113, n. 57 
l^ernianent wave set, personal injury action, instruc¬ 
tions to jury, § 984, n. 40 

Permissive counterclaim. Set-off and counterclaim, 
post 

Permissive intervention. Intervention, ante 
Permissive parties. Parties, ante 
Permits. Licenses and permits, generally, ante 
Pernicious practice, reopening case for further evi¬ 
dence, § 940 

Perpetuation of testimony. Depositions and dis¬ 
covery, generally, ante 
Person, jurisdiction of, objection, § 465 


Personal injuries, 

Acceptance of allegations of complaint as true 
on motion to dismiss, § 855 
Aircraft, evidence, instructions to jury, § 990, n. 
93 

Amount in controversy, separate trials, § 917, p. 

250, n. 52 
Buses, ante 

Capacity party, foreign administrator, § 47, p. 

96, n. 76 
Carriers, ante 

Circumstances or cause, written interrogatories, 
scope, § 684 

Complaint in action involving, requisites and sufii- 
ciency, § 281 

Consolidation of actions of property damage, 
§ 916, p. 242 

Conversion, directed verdict, § 977, n. 62 
Costs, § 1273, n. 42 

Counter-affidavits, summary judgment, § 1195, n. 
78 

Counterclaim in wrongful death action, § 313, p. 

466, n. 81 
Damages, 

Consolidation of actions, § 916, p. 242 
Instructions to jury, § 988, n. 84 
Separate trials, § 917, p. 247, n. 36 
Depositions and discovery, examination as to cir¬ 
cumstances and causes, § 631 
Employees, summary judgment, § 1169 
Employer, joinder in action against negligent 
third party, § 102 

Joinder of action for injuries to same part of 
body at different times, § 40, p. 85, n. 66 
Judgment notwithstanding verdict, § 1222, n. 77 
Judgments, setting aside, § 1233, n. 25 
Labor and employment, 

Evidence, judgment notwithstanding verdict, 
§ 1221, n. 70 

Further instructions, § 930, n. 58 
Instructions to jury, § 990, n. 91 
Judgment, setting aside, § 1233, n. 25 
New trial, time, § 1085, n. 57, 59 
Special verdict, § 1018, n. 93 
Summary judgment, § 1181, n. 77 
Motion for more definite statement, § 390 
Motor vehicles, ante 
Negligence, summary judgment, § 1181 
Oil and gas, joint trial, § 916, p. 242, n. 80 
Railroads, post 

Release, affidavits, summary judgment, § 1198, 
n. 19 

Rescue of persons, judge’s remarks and conduct, 
§ 922, n. 45 

Seamen, summary judgment, § 1177, n. 5 
Service of process, nonresidents and absentees, 
§ 209 

Shipping, summary judgment, § 1177 
Statements of parties, production for inspection, 
etc., § 725 

Summary judgment, § 1149 
Third-party summons and complaint, § 123 
Written interrogatories, time of report, § 684 
Personal property, 

Executions, § 1259 

Insurance coverage, depositions and discovery, 
scope, § 626 
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Personal service of process, §§ 191, 196 
Quashing, § 227 
Grounds, § 228 

Hearing and determination, § 230 
Judgment or decision, § 231 
Judgment or decision, § 231 
Motion, § 229 

Reference, resolving service of process by, § 892 
Requisites, § 188 

Return, verdict, sufficiency, § 1000 
Service of process, generally, post 
Subpoena duces tecum construed as, § 586 
Sufficiency, 

Separate trials, § 917, p. 250 
Summary judgment, § 3150 
Summary judgment, §§ 1150, 1183 
Third-party practice, §§ 123, 124 
Time for objections, § 225 

Vacating. Quashing, generally, ante this subhead 
Validity, § 188 

Verification, motion to dismiss for lack of service 
of process, § 229 

Waiver, objections to defects, § 226 
Weight and sufficiency of evidence, § 460 
Personal services, actions, findings of fact and con¬ 
clusions of law, § 1038, n. 4 
Petition, 

Deposition before action, § 546 
Permissive intervention, § 136 
Perpetuate testimony, denial, § 545 
Photographing. Production of documents and things 
for inspection, copying or photographing, general¬ 
ly, post 

Photographs and pictures, 

Admissibility in evidence, § 452 
Costs, § 1282, p. 734 
Exhibits, § 1282, p. 735, n. 57 
Examination, procedure, § 551 
Motor vehicle accidents, opening statements, 
§ 924, n. 84 

Pre-trial conference, automobile accident, dis¬ 
closure, § 908, p. 231, n. 75 
Production for inspection, etc., § 730 
View by jury, effect, § 921 
Photostatic copies. Copies, ante 
Physical condition, place of pretrial examination of 
plaintiff, § 612 

Physical examination, §§ 752-755 

Contempt, failure to submit to, § 755 

Costs, § 1282, p. 734 

Dismissal, 

Failure to appear, with prejudice, § 863 
Failure to comply with order, § 798 
Failure to comply with court order, § 755 
Grounds and objections, § 752 
Order, § 752 

Production of copy of report for inspection, 
etc., § 723 

Personal injury actions, new trial, § 1099, n. 25 
Persons subject to, § 753 
Physician who may make, § 752 
Reports, § 754 
Time and place, § 752 
Physicians and surgeons, 

Communications to, privilege, written interroga¬ 
tories, § 688, p. 963, n. 75 


Physicians and surgeons—Continued 

Confidential communications, depositions and dis¬ 
covery, § 627 
Evidence, ante 

Examination, costs, § 1282, p. 734 
Expenses, damages, new trial, § 1072 
Expert witnesses, cost, § 1289, p. 754, n. 27 
Hypothetical questions, judge’s remarks and con¬ 
duct, § 922, n. 45 

Lack of specialization, final argument, § 925, p. 
265, n. 2 

Malpractice, generally, ante 
Mental examination, generally, post 
Opinions, questions of law and fact, § 963, n. 17 
Personal injury cases, instructions to jury, § 986, 
n. 75 

Physical examination, generally, ante 
Privileged communications, 

Life insurance, summary judgment, § 1171, 
n. 44 

New trial, § 1066, n. 4 
Reception of evidence, § 935, p. 279, n. 35 
Records, admissibility in evidence, § 457 
Reformatories, forma pauperis, cost, security, 
§ 1281, n. 94 

Registration, new trial, questions considered, 

§ 1095, n. 74 

Report of examination, production for inspection, 
etc., § 723 

Summary judgment, § 1202 
Witnesses, 

Calling as, instructions to jury, § 986, n. 77 
Pinal argument, § 925, p. 265, n. 1 
New trial, § 1065, n. 68 

Picketing, enjoining public officials from violating 
rights to picket, proper party, § 44 
Pictures. Photographs and pictures, generally, post 
Piecemeal, cases not to be decided, § 1 
Purpose of rules, § 8, p. 48, n. 23 
Pipes and pipe lines. 

Damages, instructions to jury, § 985, n. 55 
Water system, removal order, setting aside, § 1234, 

n. 41 

Place, 

Averment of citizenship, complaint, § 270 
Business, oral pretrial examination of plaintiff, 

§ 612, p. 874, n. 21 
Depositions and discovery, ante 
Motion for more definite statement, § 386 
Pleading, § 256 
Pretrial examination, § 611 
Plaintiff, § 612 
Plagiarism, 

Joinder with action for breach of contract, § 40, 
p. 84, n. 63 

Summary judgment, § 1167 
Plans and specifications, production for inspection, 
etc., § 716 

Plaster of paris, negligence, questions of law and fact, 

§ 967, n. 62 

Plea in bar, defenses previously presented by to be 
made in answer, § 301 
Pleading, §§ 247-440, pp. 348-647 
Adoption by reference, § 251 
Affirmative allegations not traverse, admission, 

§ 305 
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Pleading—Continued 

Affirmative defense or avoidance, §§ 30f)-308, pp. 
449-454 

Alternatives, § 336 

Ambiguous and doubtful averment, motion for 
more definite statement, §§ 377, 380 
Amendment of pleadings, generally, ante 
Amount of recovery, verdict, § 1003 
Answer, generally, ante 

Appeal and review, interrogatories not answered, 
§ 933, p. 273 

Appellate costs, § 1293, n. 24 
Attacking, motion for more definite statement, 
§ 383 

Bankruptcy, summary judgment, § IIGO 
Belief of pleader, striking out, § 427 
Bonds, summary judgment, § 1163 
Briefs, effect, § 1028 
Capacity of parties, § 256 

Clarification, grounds for motion for more definite 
statement, § 380 

Class actions, impracticability of joining all mem¬ 
bers of class, § 70, p. 121, n. 25 
Clerical errors, waiver, § 941, n. 56 
Comments of court, instructions to jury, § 986, 
n. 71 

Comments of judge, § 1028 
Complaint, generally, ante 

Compliance with general rule, motion for more 
definite statement, § 380 
Conciseness, requisite, § 254 
Conclusions, § 255 

Striking out, § 427 
Conclusiveness, § 258 
Condition of mind, § 257 
Condition precedent, § 256 
Construction of pleadings, § 258 
Directed verdict, § 976, p, 346 
Questions of law and fact, § 968 
Conversion into equitable action, dockets, trans¬ 
fer, § 933,’ p. 275 

Counterclaim. Set-off and counterclaim, general¬ 
ly, post 

Cross claim, generally, ante 
Custom, evidence admissible under pleading, § 360 
Defects, §§ 362-367, pp. 548-553 
Cure or aider, § 365 

Jurisdictional defects, § 366 
Verdict or judgment, § 367 
Form, nonprejudicial deficiency, § 362 
Manner or mode of objection, § 363 
Motion for more definite statement to set 
forth, § 393 

Motion to strike attacking, § 413 
Nonprejudicial deficiencies, § 362 
Striking entire pleading, § 430 
Time, § 363 
Waiver, § 364 
Demurrer, abolition, § 259 

Departure and pleading, waiver of objections, 

§ 364 

Depositions, facts admitted in pleading, § 620 
Directness as requisite, § 254 
Discovery, practice prior to adoption of federal 
rules, § 543 


Pleading—Continued 
Discretion of court, 

Amendment, § 1217 

Response to amendment, § 348 
Time for, § 250 

After allotted time, § 302 
Dismissal and nonsuit, ante 
Election between claims or defenses, § 393 
Inconsistency, § 399 
Entire pleading stricken out, § 430 
Evidence, complaint, § 263 
Evidentiary matters, § 255 
Striking out, § 431 
Exceptions, abolition, § 259 
Executions, § 1254 

Supplementary proceedings, § 1269, n. 78 
Exhibits, adoption by reference, § 251 
Facts, § 255 
Filing, § 261 

Findings of fact and conclusions of law, sufficien¬ 
cy, § 1048 

Foreclosure, appellate costs, § 1293, n. 21 
Foreign laws, §§ 256, 446 
Formal matters, § 251 
Forms, 

Appendix to rule, § 248 
Defects in, § 362 
Waiver of objections, § 364 
Fraud, § 257 

Frivolous matter, striking out, § 422 
General appearance, § 246 
Generalization, striking out, § 427 
Identical pleading, consolidation of actions, § 016, 
p. 240, n. 65 

Immaterial matter, § 252 

Entire pleading stricken, § 430 
Striking out, §§ 413, 418 

Amended pleadings, § 426 
Impertinent matter, striking out, §§ 413, 419 
Amended pleading, § 426 
Implicity, requisite, § 254 
Indispensable party, objection of lack of, § 176 
Information and belief, § 278 
Instructions to jury, § 990 

Interrogatories. Written interrogatories to par¬ 
ties, post 

Intervention, § 142 
Irrelevant matter, § 252 
Striking out, § 418 

Issues, proof and variance, generally, ante 
Judgment on the pleadings, generally, ante 
Juries, reading pleadings to, § 922 
Jurisdiction, pleading want of, effect, § 478 
Jurisdictional defects, cure or aider, § 365 
Jury trial, 

Demand, § 946, n. 45 

Time for service, § 947 
Determination, § 944, n. 25 
Separate issues, § 948, p, 303, n. 76 
Waiver, § 949 
Law governing, § 247 

Life insurance action, reading during final argu¬ 
ment, § 925, p. 265, m 1 
Local district court rule, § 247 
Matter in issue under other allegations, striking 
out, § 423 
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Fleadi ng —Continued 

Misnomer or misdescription of party, amendment 
curing, § 183 
Mistake, § 257 

Mixed allegations, striking, § 480, p. 632, n, 99 
Monopolies, summary judgment, § 1158 
More definite statement, motion for, generally, 
ante 

Motions and orders, generally, ante 

Motor vehicles, summary judgment, § 1159 

Nature of pleading, § 249 

Nature of rules, § 248 

Necessity, § 240 

Negligence, § 256 

Nonp re judicial deficiencies, § 3G2 

Notice giving, function, § 527 

Objections and exceptions, ante 

Official document or act, § 250 

Opening statement, § 924, n. 85 

Paragraphs, § 251 

Pending cases, application of rules, § 20 
Petition, generally, ante 
Place, averments, § 250 
Prayer for relief, striking out, § 433 
Premature motion to strike, § 436 
Pretrial conference, limitation of actions, sum¬ 
mary judgment, § 1151, n. 18 
Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Prolix matter, striking out, § 420 
Provision, motion for, § 371 
Purpose of pleadings, § 249 
■Question of law, striking, § 432 
Recovery only on allegations, § 301 
Redundancy, 

Complaint, § 263 
Counterclaim, § 317, p. 473, n. 32 
Striking out, §§ 413, 420, 430 
Amended pleading, § 426 
Reiteration, striking out, § 420 
Repetition, 

Not encouraged, § 252 
Striking out, § 420 
Reply or replication, generally, post 
Requisites. Sufficiency of pleadings, generally, 
post 

Responsive pleading, § 324 

More definite statement, motion for, ante 
Motion disposing of case on its merit, § 368 
Right to amend, § 325 
Review, § 933, p. 273 
Sales, summary judgment, § 1176 
Scandalous matter. 

Amended pleadings, § 426 
Appellate costs, § 1292, p. 762, n. 99 
Entire pleading, § 430 
Striking out, post 

Separating claims or defenses, §§ 410-412 
Service, § 261 

Set-off and counterclaim, generally, post 

Several claims, directed verdict, § 977 

Sham pleading, generally, post 

Ships and shipping, summary judgment, § 1177 

Short plain statement of claim, sufficiency, § 253 

Signature, § 260 

Simplicity, requisite, § 254 


Pleading—Continued 

Special appearance, testing sufficiency of plead¬ 
ing, § 245 

Special damage, § 256 
Special verdict, § 1019, n. 12 
Construction, § 1027 
Sufficiency, § 1022 
State law, § 256 

Stock and stockholders, summary judgment, 
§ 1178 

Striking out, generally, post 
Substituted pleadings, striking out, § 426 
Sufficiency of pleadings, § 252 
Counterclaim, § 317 

Pact, conclusions and evidentiary matters, 
§ 255 

Motion of strike to test, § 433 
Set-off, § 317 

Short plain statement of claim, § 253 
Simplicity, conciseness and directness, § 254 
Striking out, §§ 433-435 
Summary judgment, post 

Superfluous pleading, motion to make complaint 
more definite and certain, denial, § 380, p. 571, 
n. 31 

Supplemental pleadings, generally, post 
Taxation, summary judgment, § 1179 
Technical failure, default judgment, § 1126 
Third-party proceedings, § 125 
Objections to, § 178 
Time, §§ 250, 256 
Answer, § 302 
Averments of, § 256 
Default judgment, § 1126, n. 67 
Response to amendment, § 348 
Unauthorized pleading, motion to set aside, § 371 
Unnecessary matter, striking out, § 423 
Unresponsive matter, striking out, § 418 
Vague pleading, motion for more definite state¬ 
ment, § 380 

Verbose paragraphs, striking out, § 420 
Verdict, 

Construction, § 1006 
Damages, consistency, § 1003, n. 45 
Responsiveness, § 1001 
Verification, § 260 
Complaint, § 263 

Injunction action, § 292, p. 427, n. 51 
Objections to efficiency, § 363, p. 549, n. 77 
Waiver of objection to deficiency, § 363, 
p. 549, n. 77 

Vituperative matter, entire pleadings stricken, 
§430 

Written interrogatories to parties, post 
Pledges, damages, summary judgment, § 1182, n. 84 
Plenary jurisdiction, power of congress, § 2, p. 39, 
n. 33 

Poison, death action, interrogatories, propriety, 

§ 1010, n. 19 
Police, 

Accident reports, admissibility in evidence, § 457 
Complaint in action against, dismissal, § 832 
False arrest, maintenance, summary judgment, 

§ 1189, n. 83 

Political divisions and bodies, judicial notice, § 442 
Political facts, judicial notice, § 442 
Political parties, summary judgment, § 1182 
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Polling jury, §§ 997, 998 

Popcorn, contracts, breach, striking evidence from 
case, § 942, n. 90 
Portal-to-Portal Act, 

Complaint, requisites and sufficiency, § 291, 
p. 425, n. 39 
Defenses, 

Findings of fact and conclusions of law, 
§ 1039, n. 11 

Time, § 302, p. 443, n. 80 
Judgment, setting aside, § 1247, n. 14 
Summary judgment, § 1170 
Position of case on calendar, change, § 933, p. 274, 
n. 94 

Possession, 

Documents, subpoenas duces tecum, § 518 
Land, joinder with action for recovery of rent, 
§ 40, p. 84, n. 60 

Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Possible time of trial, change of venue, convenience 
of parties and witnesses, § 510 
Post office, 

Answer, default judgment, setting aside, § 1130, 
p. 521, n. 48 

Complaint in action against postmaster, dismiss¬ 
al, § 832 

Employees, summary judgment, § 1169, n. 8 
Entry of judgment, mailing of notice, errors, 
judgment, setting aside, § 1243 
Injunction, summary judgment, § 1182, n. 4 
Notice, 

Entry of judgment, § 1231 
Hearing to set aside judgment, mailing, 
§ 1250, n. 8 

Obscene matter, pleading, summary judgment, 
§ 1154, n. 48 

Pegistered mail, generally, post 
Registration fees, costs, § 1282, p, 734 
Summary judgment, § 1182 
Postage, cost, § 1282, p. 733 
Postponement. Continuance, generally, ante 
Power companies. 

Default judgment, setting aside, limitation of 
actions, § 1133, n. 99 

Frauds, affidavits, summary judgment, § 1198, 
n. 17 

Power lines, rights of way, summary judgment, § 1172, 
n. 57 

Power of attorney, assignment, summary judgment, 
§ 1181, n. 68 

Power to confess judgment, § 1116 
Practical necessity doctrine, intervention as matter 
of absolute right, § 133 

Practice conformity act. Conformity act, genei*ally, 
ante 
Prayer, 

Complaint, § 280 
Relief, striking out, § 433 

Preclusion order, failure to comply with discovery 
order, § 542 

Preferences, Priorities and preferences, generally, 
post 

Preferred stockholders, derivative actions, consoli¬ 
dation, § 916, p. 239, n. 54 
Prejudice. Bias or prejudice, generally, ante 


Preliminary hearing, 

Defenses or objections, § 373 

Injunction, service of process, judgment, § 1107,. 
n. 46 

Preliminary injunctions. Injunctions, ante. 
Preliminary proceedings, consolidation, § 916, p. 
243, n. 93 

Preliminary question, submission of case to jury, 
§961 

Prematurity, 

Affirmative defense, dismissal, § 814 
Counterclaim, striking out, § 428 
Issue in answer, striking, § 435 
Motion to strike, § 436 

Prepayment of cost, subpoenas duces tecum, § 518 
Preponderance of evidence. Weight and sufficiency 
of evidence, generally, post 
Prescription, 

Amendment of pleadings, relation hack, § 347 
Striking out defense, § 425 
Presence, 

Attorney and client, ante 
Defendant, burden of proof, § 449 
Parties, further instructions to jury, § 930, n. 58' 
State, presence within state, 

Foreign partnerships and associations, serv¬ 
ice of process, § 221 

Service of process on foreign corporation, 
§ 213 

Trial, § 919 

Preservation, judgment liens, § 1252 
President of corporation, deposition pending action, 
§562 

Presidential proclamation, judicial notice, § 443 
Presumptions, 

Affidavits, summary judgment, § 1194, p. 610 
Aider by, judgment notwithstanding verdict, 
§ 1224 

Amount in controversy, § 463 
Answers, interrogatories, § 1013 
Change of venue, convenience of parties and wit¬ 
nesses, § 507 

Correctness of findings, § 512 
Conformity to state rule, § 450 
Contributory negligence, § 1015 
Corporation in possession and control of books, 
subpoenas duces tecum, § 518 
Corrections, estate taxes, final argument, § 925, 
p. 265, n. 1 

Costs, § 1282, p. 734, n. 37 
Depositions, § 1285, n. 58 
Directed verdict, § 978 

Foreign corporations, service of process on branch 
sales office manager, § 218, p. 315, n. 88 
Governmental records regularly made, § 448 
Instructions to jury, § 993 

Additional instructions, § 930 
Joint trial, prejudice, § 916, p. 241 
Judgments, setting aside, § 1251 
Jurisdiction, 

Collateral attack, § 1233, n. 14 
Federal court, § 449 

Life insurance, summary judgment, § 1171, n. 44 
Marriage, summary judgment, § 1190, n. 1 
Negligence, summary judgment, § 1165, n. 59 
New trial, §§ 1096-1098 
Patents, summary judgment, § 1204, n. 9 


886 



FEDERAL CIVIL PROCEDURE 


Presumptions—Continued 

Payment, judgments, § 1255, n. 70 
Pleadings amended to conform to proof, issue 
tried without objection, § 334 
Prejudice, jurors, § 956, n. 24 
Questions of law and fact, § 966 
Instructions to jury, § 988 
Peception of evidence, § 935, p. 279 
Reference, master’s findings of fact, § 903 
Service of process, § 449 

Suflliciency of evidence, questions of law and fact, 
§ 966, n. 51 

Summary judgment, §§ 1154, 1190 
Tampering with evidence, directed verdict, § 978, 
n. 74 

Trial by court, § 1032 
Verdict, new trial, § 1097 
Waiver, 

Jury trial, § 949 

Rule regulating submission of special in¬ 
structions, § 983 

Witnesses, materiality of testimony, § 1289, 
p. 756 

Pre-trial conference, §§ 905-914 

Absent witness, certification by reporter of tes¬ 
timony at first trial, § 907, p. 230, n. 66 
Admissibility of evidence. 

Cumulative, limitation, § 910 
Dead man’s act, evidence under, § 910, p. 232, 
n. 89 

Depositions taken in prior action, § 907 
Determination in advance of trial, restric¬ 
tion, § 910 

Documentary proofs, § 907 
Exhibits, § 913 
Order governing, § 913 

Admission of facts and documents, purpose, § 906 
Avoid unnecessary proof, purpose, §§ 905, 907 
Counsel bound by, § 912 
Summary judgment, § 1158, n, 93 
Advance cause and simplify procedure before 
trial, purpose, § 905 

Affidavits, summary judgment, § 1194, p, 608 
Aggravation of pre-existing condition, evidence, 
§ 913, p. 235, n. 21 
Amendment, 

Order, § 910 

Include new matter discovered after pre¬ 
trial and before trial, § 914 
Pleadings, § 905 
Appearance, 

Attorneys for parties, § 905 
Witness, physical condition at issue on, § 907 
Attorneys, 

Appearance for parties, § 905 
Bound by admissions and stipulations, § 912 
Disclosure, duty, § 908 
Exhibits, disclosure, § 913 
Audit, order for independent audit, § 913 
Authority of employee, stipulation, § 912, p. 234, 
n. 13 

Burden of proof, issue, effect on disclosure, § 908 
Claims, disclosure, § 908 
Contents of order, § 911 

Control of subsequent course of action by order, 
§ 912 


Pre-trial conference—Continued 
Costs, 

Authorization by court, § 911 
Award, § 1291, n. 64 

Decision on merits, entry on agreement by par¬ 
ties, § 911 
Defense, 

Order for conference passing judgment on 
legal sufficiency, § 910 
Waiver, § 914, p. 236, n. 27 
Delay, purpose to reduce, § 906 
Depositions and discovery, generally, ante 
Directed verdict, § 977, n. 45 
Discipline of party for failure to comply with 
order, § 912 

Disclosure, fact issues to be raised at trial, § 90S 
Discretion of court, § 905 

Exhibits, admissibility, § 913 
Simplification and elimination of issues, § 909 
Dismissal, failure to appear, § 905 
Docket congestion, purpose to reduce, § 906 
Documentary evidence, purpose, § 906 
Duty to disclose issues to be raised at trial, § 908 
Effect of order, §§ 912-914 
Ejection of evidence, order, evidence beyond 
scope of pre-trial order, § 913 
Election between rescission and recovery of dam¬ 
ages, § 398, p. 597, n. 43 
Elimination of issues, § 909 
Surplusage, § 371 
Encouragement by courts, § 905 
Evidence, 

Aggravation of pre-existing condition, § 913, 
p. 235, n. 21 

Limiting introduction of cumulative evidence 
on issue, § 910 
Purpose, § 906 
Summary judgment, § 1189 

Questions to be decided, § 1204 
Variances, new trial, § 1078, n. 70 
Exceptions, § 908 
Exhibits, 

Costs, § 1282, p. 734, n. 51 
Disclosure, § 913 

Expense, purpose to reduce, § 906 
Expert witnesses, limitation on number, pur¬ 
pose, § 905 
Piling of order, § 910 
Holding, § 905 

Impeachment matter, disclosure, necessity, § 908 
Inferences, summary judgment, § 1190 
Intervention request, § 140 
Issues, 

Duty to disclose, § 908 
Limiting of issues, § 371 
Order governing issues to be tried, § 912 
Simplification and elimination, § 909 
Waiver of issues not raised, § 914 
Jurisdiction, determination by, § 469 
Jury trial, demand, time, § 947, n. 65 
Limitation, 

Introduction of cumulative evidence on issue, 

§ 910 

Issues, § 909 

Limitation of actions, summary judgment, § 1151, 
n. 18 


887 



FEDERAL CIVIL PROCEDURE 


Pre-trial conference—Continued 

Master, appointment to supervise pre-trial dis¬ 
covery examination, § 892 
Modification, 

Order at trial to prevent injustice, § 912 
Order governing issues at trial, § 914 
Motion for leave to amend, granting, § 331 
Motion to strike affirmative defense, facts and 
admissions to be considered, § 438 
Mutual and reciprocal rights of parties, § 905 
Nature and purpose, § 906 
Negligence, 

Evidence for jury, § 90T, p. 230, n. 63 
Last clear chance, stipulation, § 912, p. 235, 
n. 14 
Number, § 905 
Orders, § 910 

Oral motion, presenting without notice, § 370 
Order, § 910 

Effect, § 912 

Eliminating issues, § 909 
Governing and controlling subsequent course 
of action, § 912 
Independent audit, § 913 
Investigation of facts, restriction, § 911 
Issues at trial, governing, § 914 
Belief, § 910 

Substitute for statement of claim, § 264, 
p. 370, n. 91 

Photographs, automobile accident, disclosure, 
§ 908, p. 231, n. 75 

Physical condition of witness at issue, appear¬ 
ance, § 907 

Pleadings, amendment, purpose, § 906 
Preparation of order, § 910 
Privilege, issues involving, disclosure, neces¬ 
sity, § 908 

Proof, admissions of fact and documents to avoid 
unnecessary proof, §§ 905, 907 
Purpose, § 906 

Record, admission made at, § 905 
Reference, advisability for findings, § 905 
Rejection of evidence, determination in advance 
of trial, restriction, § 910 
Report, § 905 
Reporter, § 905 
Rulings and order, § 911 
Sales and prices, disclosure, § 90S, p. 231, n. 74 
Scope, §§ 907-909 

Duty to disclose issues to be raised at trial, 
§ 908 

Simplification and elimination of issues, § 909 
Separate trials of issues, direction on, § 907 
Service of process, lack of, judgment, § 911, p. 233, 
n. 2 

Settlement of case, § 906 
Signature to order, § 910 
Simplification of issues, |§ 905, 909 
Purpose, § 906 
Stipulations, post 
Summary judgment, post 
Summary of facts at issue, order, § 910 
Supplemental pleading, filing, modification of or¬ 
der, § 914 

Surprise, purpose to eliminate, § 906 
Theories of recovery and defense, contents of or¬ 
der, § 910 


Pre-trial conference—Continued 
Transcripts, costs, § 1288 
United States attorneys, appearance, § 905 
Vacation of order, § 910 

Variance between pleading and proof, order, ef¬ 
fect, § 912 

Waiver, issues not raised, § 914 
Witness fees, allowance of cost, § 1289, p. 753, ii. 16 
Prevailing parties. Parties, ante 
Previously presented and rejected defense, striking, 
§ 435 

Price control. 

Confession of judgment, § 1116, n. 85 
Damages action, substitution of parties on death 
of alleged violator, § 157 
Emergency Price Control Act, 

Complaint, requisites and sufficiency, § 281, p. 
416, n. 54 

Consent judgment, § 1117, n. 92 
Summary judgment, § 1182, n. 13 
Violations, jury trial, § 945, n. 42 
Injunction, findings of fact and conclusions of law, 
§ 1052, n. 21 

Statute, partnerships or unincorporated associa¬ 
tions, capacity to sue, § 49 
Summary judgment, § 1182 
Violation, 

Questions of law and fact, § 966, n. 51 
Special verdict, § 1018 

Weight and sufilciency of evidence, summary judg¬ 
ment, § 1193, n. 81 

Price-stabilization office investigation, rules not apply¬ 
ing, § 9 

Prima facie case or evidence, 

Burden of going forward with the evidence, § 448 
Directed verdict, § 1034 
Dismissal, trial by court, § 1035, n. 69 
Stockholder’s derivative action, summary judg¬ 
ment, § 1178, n. 18 
Submission to jury, § 961 
Trial by court, § 1035 
Principal and surety, 

Adverse witnesses, cross-examination, § 1163 
Bonds, 

Appellate costs, § 1292, p. 764, n. 12 
Cancellation, appellate costs, § 1292, p. 763, 
n. 8 

Costs, § 1282, p. 733 

Interest, judgment, pleading, § 1109, p. 492, 
n. 65 

Costs bond, § 1279, p. 727, n. 62 
Counterclaims, permissive counterclaim, § 315 
Damages, trial by court, § 1028, n. 94 
Defenses, summary judgment, § 1147, n. 76 
Docketing of cases, § 933, p. 276, n. 3 
Executions, stay, § 1263, n. 36 
Impleading maker of note as third-party defend¬ 
ant, § 120, p. 187, n. 40 

Instructions to jury, objections, waiver, § 992, n, 58 

Intervention, § 148 

Joinder of party, § 110 

Judgments, satisfaction, § 1121, n. 34 

Motion for more definite statement, § 387 

Permissive counterclaims, § 315 

Permissive joinder of parties, § 116 

Quantum meruit, partial summary judgment, 

§ 1214, p. 640, n. 58 
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Principal and surety—Continued 

Summary judgment, § 1163; § 1166, n. 92 
Third party liable to defendant, bringing in, § 120 
Printing, appellate costs, § 1292, p. 763 
Prior use of other remedy. Depositions and discovery, 
ante 

Priorities and preferences, 

Bankruptcy, 

Interest, judgment, § 1114, n. 79 
Summary judgment, § 1160 
Trustee, jury trial, § 951, p. 310, n. 32 
Dockets, § 934 

Evidence, Questions of law and fact, § 963, n. 17 
Judgment liens, § 1252 
Jury trial, waiver, § 949, n. 17 
Setting aside, jury trial, § 951, p. 312, n. 60 
Prisons and prisoners, 

Default judgment, setting aside, § 1130, p. 520, 
n. 40 

Forma pauperis proceeding, cost, § 1281, n. 86 
Habeas corpus ad testaficandum, § 519 
Private execution sales, price, § 1265, n. 56 
Private interest of litigant, forum non conveniens, con¬ 
sideration, § 492 

Private knowledge, juries, manner of arriving at ver¬ 
dict, § 929 

Privileged information. Confidential and privileged 
infoi'mation, generally, ante 
Privileges and immunities, 

Argument of counsel, § 1028 
Depositions and discovery, 

Compelling production of documents, § 586 
Limiting scope of examination, § 603 
Scope of examination, § 627 
Dismissal, effect, § 813 
Forma pauperis, § 1281 
Intervention, § 131 
Judges, comment on evidence, § 922 
Libel, summary judgment, § 1180, n. 66 
Pre-trial conference, issues, disclosure, necessity, 
§ 908 

Production of documents and things for inspec¬ 
tion, copying or photographing, post 
Process, § 193 

Questions of law and fact, § 958, n, 64 
Self incrimination, post 
Service of process, f 193 
Trial, ruling on objections, § 941, n. 56 
United States, costs, § 1278 
Written interrogatories, restriction, § 688 
Privity of contract, defendant and third-party, § 120 
Pro confesso decree. Default judgment, generally, 
ante 

Probate court, 

Consolidation of action with action in civil divi¬ 
sion, § 916, p. 240, n. 66 
Fees, costs, § 1282, p. 733 
Probative value of negative testimony, § 460 
Procedural law and substantive law distinguished, 
§ 23, p. 65, n. 98 
Procedure, definition, § 1 
Process, §§ 186-232, pp. 271-332 

Abuse, implied or inherent power to prevent, § 186 
Amendment, § 232 
Attachment proceedings, § 238 
Attorney and client, on, § 190, p. 277, n. 62 
Amended complaint, § 349 


Process—Continued 

Attorney and client, on—Continued 
Individuals, § 198 

Third-party proceedings, § 124, p. 199, n. 17 
Commencement of action, § 3 
Constructive service. Service of process, post 
Cure of defects by amendment, § 232 
Defects, §| 224-232, pp. 324-332 
Amendment, § 232 

Cure by subsequent proceedings, § 224 

Quashing, § 227 

Time for objections, § 225 

Vacating, § 227 

Waiver, § 226 

Weight and sufficiency of evidence, § 460 
Deposition and discovery, practice prior to adop¬ 
tion of federal rules, § 543 
Dismissal and nonsuit, ante 
Enforcement, § 1255 
Executions, issuance, § 1261 
Foreign corporations, ante 
Form, § 188 

Garnishment, §§ 238, 1271 

Grounds for quashing or vacating, § 228 

Hearing and determination, 

Judgment or decision, § 231 
Quashing or vacating, § 230 
Insufficiency, 

Effect of motion to dismiss, § 229 
Speaking motions raising defense, § 375 
Intervention, notice to persons to intervene, § 142 
Issuance, § 187 
Judgments and decrees, 

Process to sustain, § 1107 
Quashing or vacating, § 231 
Misnomer, amendment, § 232 
Motions and orders, generally, ante 
Nonresidence, costs, § 1282, p. 733, n. 29 
Operation and effect, court rules, § 6 
Pending cases, application of rules, § 20 
Quashing, 

Production of documents and things, §§ 518, 583-595 
Compelling, § 522 
Costs, § 1286, n. 59 
Default judgment, § 1126 
Depositions, § 583 
Oral examination, § 536 
Proceedings to obtain, § 536 
Subpoena duces tecum, § 583 
Summary proceedings, findings of fact and con¬ 
clusions of law, § 1041 

Production of documents and things for inspection, 
copying, or photographing, §§ 696-751 
Accident reports, § 724 

Employees to employers, § 718 
Accidents, 

Maps and diagrams of scene, § 716 
Statements of witnesses, immediate impres¬ 
sion, § 726 
Account books, § 716 
Accountants, 

Examination by, § 724, p, 1017, n. 99 
Professional information to public accountant, 
privilege, § 709, p. 995, n. 88 
Accounts, § 696 
Actions for, § 731 

Addresses of witnesses to accident, § 716 
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Prodtiction of documents and things for inspection, 
copying, or photographing—Continued 
Administrative proceeding, § 714 
Admissibility of evidence, use of items ordered 
produced, § 747 
Admissible evidence, 

Matter calculated to lead to discovery, § 705 
Subjects of production, necessity, § 707 
Admission of genuineness of document, sufficient 
remedy, § 704 

Agreement to permit inspection, § 700 
Airplane accidents, government reports of investi¬ 
gations, § 720 
Airplane parts, § 729 
Amendments, 

Certificate of incorporation, § 717 
Certificate of incorporation, production for 
inspection, etc., § 717 
Analysis, § 729 
Answer, filing, requisite, § 701 
Appraisers’ reports, § 716 
Attorney-client privilege, 

Essentials, § 710, p. 996, n. 97 
Statements of witnesses, § 727 
Attorney in possession, § 70S- 
Audits, records, § 716 
Automobile public liability policies, § 722 
Automobiles, § 729 

Availability, other remedy or information, § 703 
Balance sheets, § 716 

Ballots, expulsion of member from chess federa¬ 
tion, § 716, p. 1004, n. 82 
Bills, § 716 

Boiler damage, report by investigator, § 724, p. 
1018, n. 3 

Bona fide attempt to obtain information by inde¬ 
pendent investigation, § 703 
Bonds, posting, § 742 
Books and papers, § 716 
Burden of proof, 

Good cause for production on motion for, § 
734 

Privilege, § 738 

Burden of showing good cause, § 711, p. 1001, n. 40 
Biirdensomeness, objection, § 715 
By-laws of corporation, § 717 
Capacity, attorney, functions, privilege, § 711 
Care, medical and hospital reports and records, 
§ 723 

Carriage of passengers or goods, records, § 716 
Cause, requisites, § 701 
Certificate of incorporation, § 717 
Claim of privilege, government military secrets or 
confidential matter, waiver, § 721 
Claims, refusal to allow disobedient party to sup¬ 
port or oppose, § 750 
Communications, § 716 

Party’s agent with attorney, privilege, § 710 
Complaint, inability of defendant to answer, § 702 
Compliance with order, §§ 744-746 
Failure to comply, §§ 748-751 
Compromises, § 716 

Conclusions of attorney, privilege, § 711 
Concurrent use, written interrogatories with mo¬ 
tion for production, § 655 
Conditions, 

Action pending and joinder of issue, § 701 


Production of documents and things for inspection, 
copying, or photographing—Continued 
Conditions—Continued 
Order for, § 740 

Requisite to grant of relief, § 705 
Confidential matters, protection, public disclosure, 
§ 742 

Confidential tax returns, § 728 
Conformed copy, production, § 746 
Consent, § 700 

Order to produce, § 740 

Production of documents by third person, 
§ 708 

Construction of orders for, § 740 
Construction of rule, § 698 

Contempt, disobedience of order to produce, §§ 644, 
751 

Contracting away right to inspection, § 700 

Contracts, § 716 

Control, 

Excuse for noncompliance with order to pro¬ 
duce, § 745 

Control, necessity, § 708 

Person against whom order sought, condition 
to grant of relief, § 705 
Privilege, character of information, § 709 
Requisite of motions for, § 737 
Subjects of production, party to action, neces¬ 
sity, § 70S 

United States, § 720 

Convenience, statements of witnesses, § 726 
Corporations, 

Attorney as corporate employee, privilege, 
§ 710 

Records, § 717 

Staffs of corporate attorneys, privilege, § 711 
Correspondence, § 716 
Costs, objections based on, § 715 
Court files and records, § 716 
Custody, 

Excuse for noncompliance with order to pro¬ 
duce, § 745 
Necessity, § 708 
Requisite of motions for, § 737 
Subjects for production, party to action, 
necessity, § 708 

Damages, relevancy of matter relating to amount, 
§ 706 

Data for aid to counsel and examining parties or 
witnesses, restriction, § 706 
Debenture holders, § 717 

Default judgment, refusal to obey order to pro¬ 
duce, § 749 

Defenses, refusal to allow disobedient party to 
support or oppose, § 750 

Deferment of motion for examination of moving 
party, § 732 

Denial of motion, availability of other remedy or 
information, § 703 

Deposition pending action, application, § 551 
Deposits, checks and records, § 716 
Designation of document or thing and contents in 
motion foi’, § 730 
Condition to grant of relief, § 705 
Detective’s report, § 724, p. 1017, n. 95 
Determination of motion for, § 739 
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Production of documents and things for inspection, 
copying, or photographing—Continued 
Diagnosis, medical and hospital reports and rec¬ 
ords, § 723. 

Diagrams of accident scenes, § 711, p. 999, n. 25; 
§ 716 

Diplomatic secrets, 

Exemption, government records, § 709 
Restrictions, § 721 

Directors’ meetings, minute books, production for 
inspection, etc., § 717 
Discretion of court, 

Extent of protection of privilege against pro¬ 
duction, § 709 

Good cause for production, § 702 
Insurance policies and related documents, 
§ 722 

Motion for, § 741 

Subjects of production and inspection, § 705 
Tax returns and related documents, § 728 
Time for motion for order to produce or per¬ 
mit inspection, § 732 

Dismissal, failure to comply with order, § 798 
Distinctions, 

Discovery by inspection from discovery by 
deposition, § 697 

Production and inspection from discovery 
generally, § 697 

Work product from attorney-client privilege, 
§ 711, p. 998, n. 18 

Duration of privilege, attorney’s work product, 
§ 711 

Duty of owner of inspected premises, § 699 
Editorial, memorandum occasioning, § 716, p. 1004, 
n. 82 

Employees’ reports to employers, § 718 
Employment records, § 719 
Entry on property, purpose of inspection, § 696 
Equal opportunity with other party to obtain 
documents or things, § 702 
Evidence, 

Condition to grant of relief, § 705 
Matters properly shown by motion for, § 735 
Subjects to lead to discovery, § 707 
Excuse, failure to obey order to produce, § 745 
Exemption, 

Attorney-client privilege, § 710 
Government records, § 709 
Existence of documents or things, necessity, § 708 
Expenses, 

Burden, § 654 

Objections and grounds for refusal, § 715 
Order, § 740 

Payment, refusal to obey order to produce, 
§ 749 

Experts, 

Records and reports, § 724 

Bottle explosion, § 708, p. 994, n. 78 
Retained to advise counsel, privilege, § 711 
Extension of time, compliance with order, § 744 
Extent, protection of privilege against, § 709 
Factors of relevancy and materiality in deter¬ 
mining good cause for production, § 702 
Facts, 

Prerequisites in motion for, § 733 


Production of documents and things for inspection, 
copying, or photographing—Continued 
Facts—Continued 

Taken as established, refusal to obey order 
to produce, § 750 

Pair Labor Standards Act, employment records, 
§ 719 

Federal government, 

Military or diplomatic secrets, restriction, 
§ 721 

Records and papers, § 720 
Federal Tort Claims Act, privilege, effect, § 721, p. 

1014, n. 67 
Files, § 716 

Fines, failure to comply with order to produce, 
§§ 640, 749 

Fire marshal report, § 724, p. 1018, n. 2 
Fishing expeditions, § 696, p. 978, n. 11; § 706 
Food, records of tests and analysis, § 720, p. 1011, 
n. 40 

Foreign laws, restrictions, § 70S 
Former practice, § 696 

Funds, lack of, statement of witnesses, § 726 

General rules, § 696 

Good cause, necessity, § 702 

Availability of other remedy or information, 

§ 703 

Burden of proof, § 734 
Condition for grant of relief, § 705 
Determination of existence, § 734 
Elimination of good cause, § 734 
Medical and hospital records and reports, 

§ 723 

Necessity of showing by affidavit, § 734 
Prior use of other remedy, § 704 
Statements, 

Parties, § 725 
Witnesses, § 726 

Government records and papers, § 720 
Confidential and secret matters, § 721 
Grand jury records, § 720 
Grounds for refusal, § 714 

Expenses and inconvenience, § 715 
Hardship, objection, § 715 

Hoisting block in hands of agent, § 708, p. 993, n. 
65 

Holding company, identity of corporation and par¬ 
ty, § 708 

Hospital reports and records, § 723 
Identity, 

Corporation and party, § 708 
Names of informer, privilege, § 712 
Immediate impression of accident, statements of 
witnesses, § 726 

Immunity from production, privilege, § 709 
Income tax returns, § 728 

Inconvenience, objections and grounds for refusal, 

§ 715 

Information, 

Already known or obtained, § 704 
Availability of other information, § 703 
Informer’s privilege, § 712 
Injunction, aid of order to produce, § 748 
Insurance policies and related documents, § 722 
Insurer, 

Party’s insurer in possession, § 708 

Private investigator or adjuster, report, § 724 
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Production of documents and things for inspection, 
copying, or photographing—Continued 
Interpretation of rule, § 698 
Investigations, 

Person hired by attorney, privilege, § 711 
Peports, § 724 
Issues, 

Adoption of rule to simplify, § 697 
Determination of relevancy from, § 706 
Joinder of issue, condition, § 701 
Labor department records, § 721 
Laches, motion for discovery of documents, § 732, 
p. 1029, n, 28 
Letters, § 696 

Between counsel of one party and counsel of 
another, § 710 

Liability insurer, documents in possession of, § 708 
Liability policies, automobiles, § 722 
Liberal construction of rule, § 60S 
Licensing agreements, § 716, p. 1006, n. 95 
Limitations, § 699 

Attorney’s work product, privilege, § 711 
Examination to material books and records, 
§ 706 

Parties, persons who may be required to pro¬ 
duce, § 713 

Time for motion for order to produce or per¬ 
mit inspection, § 732 
Work product of attorney, § 711 
Lists, 

Employees, § 719 

Shareholders, corporations, production for in¬ 
spection, etc., § 717 
Literary compositions, § 716 
Machinery, § 729 

Manufacturing processes and premises, § 696, p. 
977, n. 2 

Maps of accident scenes, § 716 
Market value of property, data concerning ele¬ 
ments, § 706, p. 991, n. 52 
Masters, appointment of special master, § 742 
Materiality, § 706 

Affidavit on motion for, contents, § 735 
Evidence, § 707 

Eactors in determining good cause for produc¬ 
tion, § 702 

Subject matter in pending action, § 706 
Matters to be revealed at trial, § 721 
Matters to be shown on motion for, §§ 733-738 
Medical reports and records, f 723 
Mental examination, court order, copy of report, 
§ 723 

Mental impressions of attorney, privilege, § 711 
Military secrets, 

Exemption, government records or documents, 
§ 709 

Restriction, § 721 

Minute books, stockholders’ and directors’ meet¬ 
ings, § 717 

Modification of orders for, § 740 
Motions and orders, § 696 
Affidavit, § 731 

Examination, § 739 

Necessity of showing good cause by, § 734 
Relevancy and materiality, contents, § 735 
Burden of proof, requisites for order exists, 
§ 733 


Production of documents and things for inspection, 
copying, or photographing—Continued 
Motions and orders—Continued 

Compliance with orders, §§ 744r-746 
Designation of document or things and con¬ 
tents thereof, § 736 
Determination, § 739 
Discretion of court, § 741 
Failure to comply with order to produce, §§ 
748-751 

Injunction in aid of order to produce, § 748 

Matters to be shown, §§ 733-738 

Necessity, § 654 

Opposing of motion, § 731 

Order granting, § 740 

Possession, custody or control, requisites, 
§ 737 

Prior motion by opposing party, § 732 
Proceeding under other rule treated as, § 731 
Protection of privileged or confidential mat¬ 
ter, § 742 

Provision of order as to compliance, § 746 
Rebuttal of affidavit, § 781 
Reconsideration and rescission, § 740 
Successive motions, § 743 
Sufficiency of compliance with order, § 746 
Terms and conditions, § 740 
Time, § 732 
Municipalities, § 713 
Records, § 716 
Musical compositions, § 716 
Names, 

Informers, privilege, § 712 
Witnesses to accident, § 716 
Nature of rule, § 697 
Necessity, aid of other evidence, § 706 
Nonexistence of document or thing, excuse for 
failure to obey order to produce, § 745 
Nonpossession, subjects of production, effect, § 70S 
Notice, § 696 
Objections, § 714 

Expenses and inconvenience, § 715 
Specific objection of motion for, § 738 
Oil lands, deviational and directional survey, 
§ 729 

Oppressiveness, objection, § 715 
Particular documents or things, §§ 716-730 
Party to action, possession, custody or control of 
subjects of production, necessity, § 70S 
Patent applications, § 716 

Patents, documents relating to infringment, § 716 
Payment, expenses, refusal to obey order to pro¬ 
duce, § 749 

Penalty, failure to comply with order, §§ 640, 749 
Pending action, 

Condition, § 701 

Relevancy to subject matter, § 706 
Personal injury action, 

Party’s insurer in possession, § 70S 
Statements of parties, § 725 
Pertinent and immaterial matter in document, 

§ 706 

Physical examination, court order, copy of report, 

§ 723 

Physician’s report of examination, § 723 
Plans and specifications, construction, § 716 
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Production of documents and things for Inspection, 
copying, or photographing—Continued 
Pleadings, 

Determination of relevancy from, § 706 
Motion for, examination, § 739 
Striking, refusal to obey order to produce, 
§ 750 

Possession, 

Person against whom order sought, condition 
to grant of relief, § 705 
Requisite of motions for, § 737 
Statement of witnesses, possession of one par¬ 
ty, § 726 

Subjects, party to action, necessity, § 708 
United States, § 720 

Postponement, determination of motion for, § 739 
Preparations for trial, 

Attorney-client privilege, § 711 
Statements of witnesses, § 727 
Privileges and immunities, § 709 
Attorney-client privilege, § 710 
Preparations for trial, § 711 
Statements of witnesses, § 727 
Work product of counsel, § 711 
Exclusion, § 742 

Goveimment, internal operations of executive 
departments, § 721 
Informer’s privilege, § 712 
Matter declared confidential by statutes or 
rulings, § 721 
Meaning, § 709 

Particular documents held not privileged, 
§ 708, p. 994, n. 82 
Self-incrimination, § 709 
Waiver, government military secrets or con¬ 
fidential matter, § 721 
Probable admissibility at trial, § 707 
Proceedings, §§ 731-743 

Determination of motions, § 739 
Matters to be shown, §§ 733-738 
Order, teims and conditions, §§ 740-742 
Successive motions, § 743 
Time for motion, § 732 
Profit records, § 716 

Promiscuous exploration of files and records, 
§ 700, p. 989, n. 37 
Property, entry, § 696 
Protective orders, § 740 

Confidential matters from public disclosure, 
§ 742 

Public records, §§ 703, 716 

Public utility commission, reports filed with, § 709, 
p. 995, n. 88 
Purpose of rule, § 697 

Real party in interest, insurer, attorney in posses¬ 
sion, § 708 
Receipts, § 716 

Receivers, books in federal receiver’s possession, 
§ 696, p. 978, n. 6 

Reconstruction Einance Coiiporation’s files, § 720 
Reference, master, power, § 899 
Refusal, grounds, § 714 

Relation to other discovery rules generally, § 697 

Releases, § 716 

Relevancy, 

Affidavit on motions for, contents, § 735 


Production of documents and things for inspection, 
copying, or photographing—Continued 
Relevancy—Continued 

Factors in determination of good cause for 
production, § 702 

Pleadings or issues, determination from, § 706 
Statements of witnesses, § 726 
Subject matter of action, § 705 
Pending action, § 706 
Repairs, records, § 716 
Reports of, 

Employees to employers, § 718 
Medical and hospital reports, § 723 
Preparation by employers for litigation, § 718 
Tests and investigations, § 724 
Research data and confidential notes, § 716, p. 
1005, n. 82 

Resettlement of order for, § 740 
Restrictions, foreign laws, § 708 
Returns, taxes, § 728 
Right to remedy, §§ 699^701 

Right to take photographs, § 696 
Safety patrol report, § 720, p 1012, n. 50 
Sales records, § 716, p. 1005, n. 82 
Same confidential matters, posting of amount, 
§ 742 

Sampling, § 729 

Prior analysis, § 704, p. 986, n. 11 
Seamen, actions against shipowner, report of 
physician, § 723, p. 1016, n. 87 
Security information of government, restriction, 

§ 721 

Self-incrimination, privilege, § 709 
Settlements, § 716 
Shareholders’ lists, § 717 
Ships, § 729 
Ships’ logs, § 716 

Simultaneous use with other discovery rules, 

§ 697 

Statements, 

Parties, § 725 
Witnesses, § 726 

Work product of attorney, § 727 
Statutes, matter declared confidential by, § 721 
Stay on motion until jurisdictional issue deter¬ 
mined, § 701 
Stipulations, effect, § 700 
Stock books, § 717 
Stockholders, reports to, § 717 
Stockholders’ meetings, minute books, production 
for inspection, § 717 

Striking pleadings, refusal to obey order to pro¬ 
duce, § 750 

Subjects of production and inspection, §§ 705-712 
Successive motions, § 743 

Successive use, interrogatories with motion for 
production, § 655 
Sufficiency, 

Cause of action or defense, § 714 
Compliance with order to produce, § 746 
Supplemental, motion to produce, § 732 
Surprise, adoption of rule to eliminate, § 697 
Survey of property, § 729 

Swiss holding company, control of bank records, 

§ 708, p. 994, n. 76 
Tangible things, § 729 
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Production of documents and things for inspection, 
copying, or photographing—Continued 
Tape recordings, § 729 

Party making, § 711, p. 999, n. 26 
Tax returns and related documents, § 728 
Terms of orders for, § 740 
Testing, § 729 

Reports, § 724 

Theories, legal theories of attorneys, privilege, 
§ 711 

Third parties, § 708 

Motion, § 732, p. 1029, n. 23 
Operation of rule against | 713 
Order to consent to production § 740 
Time, 

Compliance with order to produce, § 744 
Motion for order to produce or permit inspec¬ 
tion, § 732 

Order for production, contents, § 740 
Trade secrets, § 709 

Posting of bonds, § 742 

Transfer of action from state court, order, § 740 
Unavailability of document or thing, excuse for 
failure to obey order to produce, § 745 
Underground trespass, survey of property, § 729, 
p. 1026, n. 94 
United States, 

Military or diplomatic secrets, restriction, 
§ 721 

Records and papers, § 720 
Use of items produced, § 747 
Verbatim statement or report of statement, § 727 
Vestsel, right to take photographs, § 696, p. 977, 
n. 2 

Veterans’ Administration files, § 720 
Vouchers, § 716 
Waiver of privilege, § 709 
Attorney-client, § 710 

Duration of privilege, attorney’s work prod¬ 
uct, § 711 

Government military secrets or confidential 
matters, § 721 

Willfulness, refusal to obey order to produce, 

§ 749 

Work product of counsel, attorney-client privilege, 

§ 711 

Writings, § 716 
X-rays, § 730 
Proffer, 

Amendment conforming to proof, § 335 
Proof, documents, motion to strike, § 937, n. 91 
Profit and loss accounts, production for inspection, 
etc., § 716, p. 1006, n. 92 
Profits, 

Actions for loss, jury trial, § 948, p. 306, n. 96; 

§ 951, p. 314, n. 70 

Records, production for inspection, § 716 
Rents and profits, generally, post 
Short swing profits, generally, post 
Summary judgment, § 1135, n. 14 
Trade mark infringement, jury trial, § 954, n. 4 
Prolix matter in pleading, striking out, § 420 
Promoters, contracts, inscruetions to jury, § DS7, n. 78 
Prompt trial, change of venue, convenience of parties 
and witnesses, § 510, p. 763, n. 84 
Proof. Evidence, generally, ante 

Proper parties, §§ 42, 44 | 


Property, 

Accounting, summary judgment, § 1156, n. 82 
Affirmative defenses, summary judgment, § 1149, 
n. 98 

Damages. Property damage, generally, post 
Executions, generally, ante 
Judgments and decrees, § 1105, n. 18 

Registration in other districts, § 1232 
Setting aside, § 1234 
Jurisdiction, judgment, § 1106 
New trial, § 1057 
Real estate, generally, post 
Sales, generally, post 
Title to property, generally, post 
Value, questions of law and fact, § 966 
Property damage, 

Consolidation with personal injury action, § 916, 
p. 242 

Special verdict, § 1018 
Summary judgment, § 1165 
Verdict, new trial, § 1072, n. 10 
Property in custody and control of court, 

Intervention, § 145 
Service of process, § 192, p, 278, n. 77 
Proportionate representation, class actions, § 72, p. 
123, n. 54 

Proposals, findings of fact and conclusions of law, 
unsuccessful parties, § 1047 
Protective orders. Depositions and discovery, ante 
Proximate cause, 

Damages, special verdict, § 1018, n. 92 
Death, judgment notwithstanding verdict, § 1222, 
n. 77 

Instructions to jury, § 990 

Construction and operation, § 994, n. 73 
Interrogatories, sufficiency, § 1012 
Judgment notwithstanding verdict, § 1222, n. 91 
Questions of law and fact, § 987 
Repetitious instructions to jury, § 989, n. 89 
Special verdict, § 1018, n. 92 
Sufficiency, § 1022, n. 29 

Summary judgment, § 1159, n. 8; § 1181, n. 71 
Proximity to forum, change of venue, convenience of 
parties and witnesses, § 508 
Public drawing, jury panel, § 956, n. 31 
Public facts, judicial notice, § 442 
Public interest, 

Change of venue, convenience of parties and wit¬ 
nesses, consideration, § 508 
Forum non conveniens, considerations, § 492 
Intervention by governmental agency to protect, 

§ 152 

Public lands, trespass, summary judgment, § 1172 
Public officers. Officers and employees, generally, 
ante 

Public policy, 

Attorney and client, fees, allowance as cost, § 
1283, p. 739 

Contracts, summary judgment, § 1166, n. 65 
Costs, § 1273, n. 42 
Executions, § 1255, n. 82 

Findings of fact and conclusions of law, § 1036 
Foreign judgments, enforcement, § 1260 
Judgment liens, § 1253, n. 54 
Judgments and decrees, determination of issues, 

§ 1110, p. 497 
Jury trial, § 943, n, 99 
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Public policy—Continued 

Summary judgment, § 1135 

Public records. Records and recordation, generally, 
post 

Public service commissions, production of documents 
and things, reports filed with, § 709, p. 995, n 88 
Public utilities, 

Attorney’s fees, allowance as cost, § 1283, p. 738, 
n. 85 

Holding companies, reorganization, findings of 
fact and conclusions of law, sufficiency, § 
1051, n. 13 

Summary judgment, § 1182 
Public works, 

Contract, action on payment bond, real party in 
interest, § 57 

Contractor, suit on bond, application of conform¬ 
ity act, § 34, p. 75, n. 2 
Publication, 

Libel and slander, evidence, summary judgment, 
§ 1198, n. 18 
Notice, 

Execution sales, § 1264, n. 48 
Judgment, setting aside, § 1250, n. 11 
Service of process, post 

Punitive damages. Exemplary damages, generally, 
ante 

Purchasers. Vendor and purchaser, generally, post 
Purpose, 

Answer, § 301 

Bringing in new parties, third-party proceedings, 
§ 118 

Change of venue statute, § 498 
Complaint, § 262 
Cross claims, § 319 
Depositions and discovery, ante 
Equity rules, § 22, p. 64, n. 91 
Intervention, § 129 
Limiting, § 142 
Modern federal practice, § 1 
Motion for more definite statement, § 377 
Motion to bring in third party, § 122, p. 198, n. 97 
Pleadings, § 248 
Rules, § 8 

Service of process, § 189 
Substitution of parties, § 160, p. 247, n, 1 
Supplemental pleadings, § 351 
Qualifications, jurors, § 955 

Qualitative test, change of venue, convenience of wit¬ 
nesses, § 508, p. 759, n. 23 
Quantum meruit, 

Amendment of complaint in action on contract, 
§ 338, p. 517, n. 29 

Partial summary judgment, § 1214, p. 640 
Summary judgment, § 1166 
Quashing, 

Attachment and garnishment, § 239 
Garnishment, § 239 
Motions and orders, ante 
Process, ante 
Service of process, post 

Subpoena, deposition of nonresident, § 582 
Subpoena duces tecum, § 518 

Depositions and discovery, § 588 
Quasi consolidation of actions, prior law, § 916, p. 239, 
n. 54 

Quasi contract, jury trial, § 951, p. 310, n. 34 


Quasi in rem jurisdiction, nonresidents, judgment, 
§ 1106, n. 40 

Quasi in rem proceedings, service of process, nonresi¬ 
dents and absentees, § 210 
Questions of law and fact, §§ 958-960, pp. 324-338 
Applicability of local state law, § 958 
Conflict of laws, § 943, n. 12 
Conflicting evidence, § 964 
Consolidation of actions, § 916, p. 239 
Credibility of witnesses, § 963 
Directed verdict, § 975 
Evidence, probative force, § 961, n. 1 
Findings, § 1045, n. 51 
Functions of court and jury, § 959 
Inferences, § 965 

Instructions to juiy, § 985; § 987, n. 78; § 988 
Interrogatories, §§ 1009, 1010 
Joint trial, discretion of court, § 916, p. 242 
Negligence, § 967 

New trial, matters considered, § 1094, n. 56 
Opening statements, assumptions, § 924, n. 76 
Particular issues, § 966 
Pleadings, construction, § 968 
Restriction on written interrogatories, § 687 
Separate trials, § 917, p. 246, n. 20; § 918, p. 253 
Special verdict, § 1023 
Striking, § 432 

Summary judgment, generally, post 
Trial by court, § 1032, n. 33; § 1033 
Weight and sufficiency of evidence, §§ 960, 963 
Withdrawal of juror, § 969 
Witnesses, credibility, § 963 
Questions raised or disposed of by motion, § 371 
Qui tarn action, counterclaim against informer, § 316, 
p. 471, n. 20 

Quick verdict, new trial, § 1072, n. 30 
Quieting title, 

Costs, ante 

Executions, stay, § 1263, n. 36 
Expert witnesses, costs, § 1289, p. 754, n. 27 
Joinder with action for accounting for rents and 
revenues, § 40, p. 84, n. 60 
Judgments, setting aside, § 1248, n. 36 
Jurisdiction of federal court, § 37, p. 77, n. 17 
Jury trial, § 951, p. 313 

Permissive joinder of parties, § 116, p. 174, n. 95 
Summary judgment, setting aside, § 1241, ii. 43 
Trial by court, § 1028, n. 83 
Vacating or setting aside, § 1240, n, 33 
Quo warranto, application of rules, § 9 
Quotient verdicts. Verdict, post 
Racial groups, class action, § 81 
Racial prejudice, final argument, § 925, p. 264 
Radio and television, summary judgment, § 1139, n. 85 
Railroads, 

Brakeman, generally, ante 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Chief clerk of freight department, service of 
process on, § 218, p. 316, n. 98 
Class action, trainman extra compensation for 
special services, § 69, p. 119, n. 16 
Complaint, requisites and sufllciency, § 281 
Conductors, personal injuries, judgment notwith¬ 
standing verdict, § 1219, n. 55 
Conspiracy, monopolies, summary judgment, 
§ 1158, n. 98 
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Railroads—Continued 

Contributory negligence, interrogatories, suflScien- 
cy, § 1012, n. 40 
Costs, 

Depositions, § 1285, n. 49 
Security, § 1279, p. 724, n. 43; § 1279, p. 725, 
n. 47 

Credibility of witnesses, instructions to jury, 
§ 986, n. 75 

Crop damage, jui*y trial, § 951, p. 311, n. 52 
Damages, 

New trial, § 1075, n. 2 
Summary judgment, § 1165 
Death action, construction of evidence, judgment 
notwithstanding verdict, § 1224, n. 14 
Degree of care, requested instructions to jury, 
§ 991, n. 15 

Depositions, costs, § 1285, n. 49 
Dismissal of actions against, § 839 
Documents, summary judgment, § 1200, n. 42 
Employees. Officers and employees, generally, 
post, this subhead 
Evidence, 

Judge’s remarks and conduct, § 922, n. 25 
Submission of case to jury, § 960, n. 92 
Federal Employers’ Liability Act, 

Final argument, § 925, p. 263, n. 91 
Inferences, directed verdict, § 976, p. 348, n. 41 
Interrogatories, discretion of court, § 1011, 
n. 31 

Judgment notwithstanding verdict, § 1219, 
n. 46 

Fines and penalties, costs, discretion of court, 
§ 1274, p. 714, n. 48 

Fire damage, special verdict, § 1018, n. 93 
Foreign company doing business in state, service 
of process, § 213, p. 309, n. 39 
Fraud, affidavits, summary judgment, § 1198, n. 19 
Freight agent, service of process on, § 218, p. 316, 
n. 98 

Grade crossing accidents, mistrial, § 969, n. 75 
Joinder of parties, conductor’s action for injuries 
due to collision with truck trailer, § 94, p. 143, 
n. 65 

Juries, misconduct, new trial, § 1070, n. 88 
Negligence, 

Adequate time to defend action, § 935, p. 278, 
n. 29 

Instructions to jury, § 990, n. 93 
Interrogatories, § 1012, n. 34 
Judgment notwithstanding verdict, § 1222, 
n. 77 

Opening statement, § 924, n. 84 
Notice of conditions at grade crossing, written 
interrogatories, scope, § 684 
Officers and employees, 

Instructions to jury, | 984, n. 40; § 990, n. 93 
New trial, time, § 1085, n. 59 
Summary judgment, § 1169, n. 18 
Personal injuries, 

Comments of court, judgment notwithstand¬ 
ing verdict, § 1221, n. 71 
Consolidation, § 916, p. 243, n. 83 
Final argument, § 925, p. 264, n. 1 
Further instructions, § 930, n. 53 
Interrogatories, sufficiency, § 1012, n. 37 


Railroads—Continued 

Personal injuries—Continued 

Judgment notwithstanding verdict, § 1219, 
n. 55 

Judgments, setting aside, § 1233, n. 25 
Jury talking with witness, mistrial, § 969, 
n. 75 

Jury trial, waiver, § 949, n. 7 
Legal and equitable questions, separate trials, 
§ 918, p. 254, n. 83 

Misconduct of counsel, cure, § 926, n. 23 
New trial, time, § 1085, n. 57 
Submission of case to jury, sufficiency of evi¬ 
dence, § 960, n. 94 
Verdict, § 1001, n. 22 

Proximate cause, summary judgment, § 1159, n. 8 
Real estate damages, summary judgment, § 1172, 
n. 57 

Real party in interest, custody appointed hy de¬ 
cree of court, § 62 

Receivership, appellate costs, § 1293, n. 19 
Reorganization, summary judgment, § 1160, n. 11 
Submission of case to jury, sufficiency of evi¬ 
dence, § 960, n. 93 
Railway Labor Act, 

Appellate costs, § 1292, p. 762, n. 99 
Partnerships or unincorporated associations, ca¬ 
pacity to sue, § 49 
Transcripts, costs, § 1288 
Rain, motor vehicle accidents, 

Opening statement, § 924, n. 84 
Summary judgment, § 1159, n. 8 
Raising new issues, intervention, § 130 
Rates and charges, 

Carriers, summary judgment, § 1165 
Shipping, summary judgment, § 1177 
Ratification, 

Contracts, consent judgment, § 1117, n. 92 
Slander, evidence admissible under pleadings, 
§ 360, p. 546, n. 38 
Summary judgment, § 1208 

Wrongful act, bar to shareholders derivative class 
actions, § 90 

Rationing, gasoline, injunction, entry of judgment, 
§ 1229, n. 51 

Ready-mix concrete, contracts, findings of fact and 
conclusions of law, § 1045, n. 52 
Real estate, 

Agent’s commission, opening statement, § 924, 
n. 80 
Brokers, 

Contracts, instructions to jury, § 987, n. 78 
Summary judgment, § 1164 
Complaint, requisites, § 297 
Contracts, summary judgment, § 1182, n. 3 
Conversion, default judgment, relief awarded, 
§ 1129, n. 4 

Damages, special verdict, § 1018, n. 92 
Dismissal of actions, defect in pleading, § 839 
Executions, § 1258, n. 99; § 1259 
Place, § 1264, n. 50 
Setting aside, § 1266, n. 60 
Foreign states, judgment liens, § 1253, n, 58 
Fraud, affidavits, summary judgment, § 1198, n. 17 
Judgment liens, preservation, § 1252 
Judgments, setting aside, § 1234, n. 29 
Judicial sales, upset price, § 1265 
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Mortgages, judgments, construction and opera¬ 
tion, § 1119, n. 14 

Option contracts, judgments, § 1105, n. 16 
Purchase contracts, jury trial, § 951, p. 310, n. 34 
Quieting title, judgments, setting aside, § 1248, 
n. 36 

Sales, findings of fact and conclusions of law, 
§ 1041, n. 25 

Summary judgment, § 1172 
Title, jury trial, § 945, n. 42; § 951, p, 311 
Trespass, directed verdict, § 977, n. 62 
Eeal parties in interest, §§ 53-62 

Amendment of answer to allege, § 329, p. 500, 
n. 77 

Amendment of pleadings, 

Eelation back of amendment, § 347 
Substitution, § 182, p. 269, n. 74 
Assignor and assignee, § 54 
Complaint to disclose names, § 263 
Contractors for benefit of others and contract ben¬ 
eficiaries, § 57 

Executors and administrators, § 58 
Guardians and ward, § 59 
Holder of title, § 61 

Trustees and trust beneficiaries, § 62 
Indemnification, § 55 
Insurance company, depositions, § 623 
Intervention, § 136 

Municipal corporation, customer’s suit against 
water company, § 153 

Joinder compelled on motion of defendant, § 174 
Nec-essary party, determination, § 96, p. 152, n. 34 
Permissive intervention, § 136 
Representatives, § 56 

Contractors for benefit of others and contract 
beneficiaries, § 57 

Executors and administrators, § 58 
Guardian and ward, § 59 
f^tatutory party, § 00 
Shareholders, 

Compelling payment of dividend, § 83, p. 133 
n. 55 

Derivative class action, § 91 
Statutory parties, § 60 
Subrogee, § 55 

Trustees and trust beneficiary, § 62 
Reargument, § 1061, n. 33 

Cliallenging jurisdiction, § 473 
Change of venue, convenience, effect on motion, 
§ 513, p. 766, n. 12 
Conduct of counsel, § 925, p. 266 
Issues, proof and variance, summary judgment, 
§ 1155 

Judgment notwithstanding verdict, § 1225 
New trial, § 1104 
Summary judgment, § 1217 
Rearrangement or realignment of parties, § 42 
Reasonable notice, depositions, § 579 
Rebuttal, 

Admissibility of evidence, § 939 
Final argument, discretion of court, § 925, p. 263, 
n. 90 

Recall of witness, discretion of court, § 522, p. 778, 
n. 57 

Receipts, production for inspection, etc., § 716 
35B C.J.S.--67 


Receivers and receivership, 

Appellate costs, § 1292, p. 763, n. 5; § 1293, n. 19 
Appointment, 

Consent judgment, § 1117, n. 92 
Dismissal, voluntary, class actions, §§ 775, 
776, 785 

Attorney’s fees, taxation as cost, § 1283, p. 742, 
n. 16 

Capacity of parties, § 47 
Capacity to sue or be sued, § 52 
Complaint, citizenship averment, § 270 
Corporations, summary judgment, § 1178 
Costs, discretion of court, § 1274, p. 714, n. 48 
Default judgment, entry, § 1124, n. 52 
Dismissal of actions, effect in pleading, § 839 
Dissolved corporation, substitution of parties, 
§ 158 

Examination, executions, § 1268 
Executions, §§ 1268, 1270 
Intervention, § 150 
Joinder of parties, § 112 

Judgment, setting aside, laches, § 1249, p. 689, 
n. 48 

National banks, summary judgment, § 1161 
Parties, nonresident claimants, § 42, p. 89, n. 4 
Real party in interest, § 56 

Shareholders* derivative class action, indispensa¬ 
ble party, § 91, p. 141, n. 42 
Summary judgment, § 1160 

Recently acquired . knowledge, amendment of com¬ 
plaint, § 339 

Reception of evidence, §§ 935-942, pp. 277-290 
Recess, trial, discretion of court, § 915 
Recitals of statutes court obliged to take judicial no¬ 
tice, striking out, § 420 

Recklessness, complaint, pleading in the alternative, 
§ 267 

Recommendations, juries, verdict, § 1001, n. 22 
Reconciliation, conflicting testimony, questions of law 
and fact, § 964, n. 32 
Reconstruction finance corporations, 

Jury trial, § 951, p. 311, n. 52 
Production of files for inspection, etc., § 720 
Subsidy payments, summary judgment, § 1182, 
n. 13 

Records and recordation, 

Admissibility of official records, § 456 
Costs, § 1282, p. 734 

Depositions and discovery, examination, § 594 

Forma pauperis proceedings, § 1281 

Government, ante 

Hospitals, ante 

Judgment liens, § 1252 

Judicial notice, § 443 

Motion for more definite statement, matters con¬ 
tained in, § 385 
Photostats, right to take, § 696 

Presumptions, governmental records regularly 
made, § 448 

Refreshing memory of witness, § 522 
Subpoenas duces tecum, § 518 
Transcripts, generally, post 
Recoupment, 

Counterclaim, distinguished, § 310 
Judgments, § 1114 

Recrimination, final argument, § 925, p. 264 
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Redemption, 

Execution sales, §§ 1259, 1264 
Taxation, summary judgment, § 1179, n. 29 
Reducing litigation, purpose of third-party procedure, 
§ 118 

Redundancy, 

Pleading, ante 
Striking out, post 

Re-examination of witnesses and parties, deposition, 
§ 608 

References and referees, §§ 890-004 

Abdication of judicial function, abuse of discre¬ 
tion, § 894 

Abuse of discretion, abdication of judicial func¬ 
tion, § 894 

Acceptance, master’s report, § 904 
Accounts and accounting, § 893 
Costs, § 1287, n. 82 
Discretion of court, § 894 
Expert witnesses, cost, § 1289, p. 754, n. 27 
Summary judgment, § 1156 
Admissibility of evidence, 

Instruction to master, § 898 
Master’s findings on issues on jury trial of 
action, § 901 
Ruling by master, § 899 
Adoption of master’s report, § 904 
Agreement of parties, disputed factual issues, 
§ 892 

Application for instructions by court to master, 
§ 898 

Audit of accounts of party, § 893 
Auditor, 

Master as including, § 896 
Master at pre-trial examination appointed as, 
§ 899 

Authority of master to regulate proceedings, § 898 
Books and papers, production, § 899 
Cases in which proper, §§ 890-893 
Clerk of district court, restriction on appoint¬ 
ment, § 896 

Compensation of master, § 897 
Complex issues, § 891 

Complicated issues, discretion of court, § 894 
Conclusions of law, 

Court not bound to accept master’s conclu¬ 
sions, § 903 

Findings by master, § 900 
Conclusiveness, master’s findings of fact, § 903 
Conditions precedent, security for costs, posting, 
§ 895 

Confirmation, report of master by court, § 903 
Corporate insolvency, determination, § 892 
Correction, 

Error in exercise of power to refer, § 895 
Master’s findings of fact, presumption, § 903 
Costs, ante 

Credibility of witnesses, §§ 898, 903 
Damages, 

Ascertainment by master, § 892 
Summary judgment, § 1218 
Death of master, 

Before findings but after testimony taken, 
§ 900 

Nullity, § 896 
Default judgment, § 1128 
Definition, master, § 896 


References and referees—Continued 
Discretion of court, § 894 
Disposition of master’s report, § 904 
Docket congestion, § 891 

Documentary evidence, production by master, 
§ 899 

Domestic relations matters, § 891 
Error, 

Exercise of power, § 895 

Master’s findings of fact, sotting aside, § 903 
Evidence, 

Admission or exclusion, instructions to mas¬ 
ter, § 898 

Findings of master in jury action, § 901 
Objections to master’s report, receiving fur¬ 
ther evidence, § 904 
Reception in proceedings, § 899 
Report, § 902 

Review on objection to master’s report, § 904 
Transcript, §§ 899, 900 
Voluminous, § 891 

Examiner, master as including, § 896 
Exceptional cases, § 891 

Discretion of court, § 894 
Executions, examination, § 1269 
Exhibits, 

Filing, §§ 899, 900 

Review on objection to master’s report, § 904 
Expert witnesses, cost, § 1289, p. 754, n. 27 
Factors considered, fee of master, § 897 
Fee, master, § 897 
Filing, 

Master’s report, non jury action, § 904 
Objections to master’s report, § 901 
Findings of fact by master, § 900 
Presumptions, § 903 

Foreign law, question relating to, § 892 
Grand jury proceeding, appointment of master 
to assist, § 892 

Hearings, master as person appointed to hold 
hearings, § 806 

Inferences from evidence, master or referee, § 903 
Inherent power of courts to direct, § 890 
Injunction, determination of damages, § 892 
Instructions to master, 

Application, § 898 

Recommittal of report with instructions, § 904 
Issues, 

Complex issues, § 891 
Complicated, discretion of court, § 894 
Fact in law issues, order, § 895 
Particular issues, § 892 

Judgment, accordance with master’s findings, 
§ 903 

Jurisdictional issue to special master, § 470 
Jury trial, 

Effect, § 891 

Master’s report as evidence, § 902 
Objections to master’s report, § 901 
Liability established, accounting, § 893 
Lien, master, restriction, § 897 
Local practice or local rule of court, § 891 
Modification, master’s report, § 904 
Motion, § 895 
Nature and purpose, § 890 
Notice, report of master, filing, § 900 
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References and referees—Continued 
Objections, 

Appointment of master, § 895 

Evidence, § 899 

Report, 

Duty of court, § 904 
Filing, § 901 

Transcript, failure of master to file with re¬ 
port, § 900 

Written interrogatories, § 667 
Oral evidence, master’s findings of fact based on, 
§ 903 

Particular proceedings and issues, § 892 
Power of courts, § 890 

Power of master to regulate proceedings, § 898 
Presumptions, correctness of master’s findings of 
fact, § 903 

Pre-trial conference, advisability for findings, 
§ 905 

Pre-trial discovery combination, appointment of 
master to supervise, § 892 
Procedure to obtain, § 890 
Proceedings, § 898 

Reception of evidence, § 899 
Process, service, resolving by, § 892 
Production of evidence, authority of master, § 899 
Quashing service of process, § 230 
Questions of law, application for instructions by 
court to master, § 898 
Rejection, master’s report, § 904 
Reopening case for further evidence, § 899 
Reports, §§ 900-904 

Conclusiveness of master’s findings, § 903 
Disposition, § 904 
Evidence, § 902 
Failure to object, § 901 

Findings of fact and conclusions of law, § 900 
Objections, § 901 
Requisites, § 895 

Reservation of power to review master’s findings, 
§ 903 

Scope of activity of master or referee, § 890 
Security for costs, posting, condition precedent, 
§ 895 

Service of process, resolving by, § 892 
Setting aside, § 895 

Findings of fact, § 903 
Simplification of issues, 

Accounting, § 893 
Purpose, § 891 

Social security, summary judgment, § 1182, n. 12 
Spurious class action, § 892 
Stipulation, § 891 

Striking out master’s report, effect, § 901 
Successor master, findings and report, § 900 
Summary judgment, § 1204, n. 2 
Supplementary proceeding. 

Conduct, § 898, p. 218, n. 32 
Execution, § 892 

Time and place for hearing, § 898 
Filing objections to report, § 901 
Transcript of proceedings before master, §§ 899, 
900 

Costs, § 1288, n. 12 
Review on objections, § 904 
Value, services of master or referee, § 897 
Venue, resolving by, § 892 


References and referees—Continued 

Vouchers, production by master, § 899 
Waiver, 

Error in exercise of power, § 895 
Objections to report, § 901 
Weight and sufficiency of evidence, findings of 
fact, § 903 

Witnesses, credibility, §§ 898, 903 
Writ of execution, compensation of master, § 897 
Written documents, interpretation, § 903 
Reformation of instruments, 

Counterclaim, judgment, § 1110, p. 499, n. 27 
Docketing of cases, § 933, p. 276, n. 3 
Insurance, 

Judgment, 

Pleading, § 1109, p, 494, n. 78 
Verdict, § 1112, n. 46 
Jury trial, § 951, p. 313, n. 70 
Interlocutory judgments, § 1235 
Joinder of actions, § 41 

Judgments and decrees, § 1233, n. 90; § 1235 
Discretion of court, § 1238, n. 95 
Pleading, § 1109, p. 494, n. 78 
Jury trial, § 951, p. 313 

Life insurance, separate trials, § 918, p. 252, n. 73 
Marine insurance, summary judgment, § 1171, 
n. 54 

Special verdicts, construction and operation, 

§ 1027, n. 73 

Summary judgment, § 1166 
Verdicts, § 1248, n. 21 
Refreshing memory, § 522 
Deposition, § 608 

Refrigerators, patent infringement, findings of fact 
and conclusions of law, § 1045, n. 51 
Refunding bonds, class actions, judgment, § 1108, n. 58 
Refunds, 

Income taxes, summary judgment, § 1179, n. 30 
Taxes, 

Amendment of complaint to show condition 
precedent, § 339 

Judgment, setting aside, § 1243, n. 92 
Refusal of witness to attend or testify, depositions, 

§ 570 

Refusal to allow deposition, § 565 
Registered mail, 

Costs, § 1282, p. 733, n. 29 

Depositions, service of notice of examination, 

§ 581 

Policies of insurance, real parties in interest, pay¬ 
ment of loss, § 55, p. 109, n. 17 
Service of process, 

Default judgment, setting aside, § 1131, n. 65 
United States, § 200 
Registration, 

Judgments, §§ 1227-1232, pp. 658-663 
Executions, § 1255 
Setting aside, § 1237 

Physicians, new trial, questions considered, § 1095, 
n. 74 

Regular place of business, foreign corporation main¬ 
taining through subsidiaries, service of process, 

§ 219, p. 319, n. 19 
Rehearing, 

Motions, §§ 1057, 1085 

Discretion of court, § 1099 
Dismiss, § 878 
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Rehearing—Continued 
Motions—Continued 

Treated as motions for new trial, § 1087 
Newly discovered evidence, § 1244 
Service of process, § 231 
Summary judgment, § 1217 
Reinstatement, 

Counterclaim, sunamary judgment, § 1213 
Defense, striking out, § 437 
New trial, § 1104 
Verdict, § 979, n. 82 

Rejoinder, admissibility of evidence, § 939 
Relation back of amendments, § 347 
Relatives, 

Courtroom, presence, new trial, § 1065 
Death, default judgment, setting aside, § 1130, 
p. 518 

Depositions taken before, § 593 
Fraudulent conveyances, summary judgment, 
§ 1160 

Joinder of parties, § 100 

Original defendant and third-party defendant, 
§ 120 

Release, 

Affidavits, summary judgment, § 1198, n. 27 
Affirmative defense, § 306 

Cancellation, separate trials, § 917, p. 247, n. 36 
Contracts, partial summary judgment, § 1214, p. 
640, n. 58 

Dismissal, release interposed in answer, effect, 
§ 813 

Docketing of cases, § 933, p. 276, n. 3 
Employees, sunamary judgment, § 1169, n. 10, 18 
Equitable and legal issues, separate trials, § 918, 
p. 254, n. 82 

Executed after original answer filed, supplemen¬ 
tal answer, § 356 
Fraud, 

Jury trial, § 951, p, 312, n. 65 
Questions of law and fact, separate trials, 
§ 918, p. 253, n. 75 
Separate trials, § 917, p. 250, n. 49 
Special verdict, sufficiency, § 1024, n. 51 
Husband and wife, separate trials, § 917, p. 250, 
n, 49 

Instructions to jury, § 983, n. 29; § 985, n. 53 
Judgment, setting aside, § 1246 
Time, § 1249, p. 691 
Jury trial, § 943, n. 6; § 951, p. 311 
Mistake, affidavits, summary judgment, § 1198, n. 
11 

Monopolies, summary judgment, § 1158, n. 98 
Negligence, summary judgment, § 1181, n. 68 
Personal injuries, affidavits, summary judgment, 
§ 1198, n. 19 

Production of documents and things, § 716 
Property, attachment and garnishment, § 239 
Separate trials, § 917, p. 249; § 918, p. 253, n. 75 
Stipulations, continuance, § 881 
Striking out defense, § 425 
Summary judgment, § 1149; § 1158, n. 1 
Matters considered, § 1209, p. 636 
Relief granted, § 1213 

Relevancy. Production of documents and things for 
inspection, copying or photographing, ante 


Religion, 

Jurors, selection, § 957 
Prejudice, final argument, § 925, p. 264 
Remainders and remaindermen, 

Class actions, costs, § 1278, n. 27 
Joinder of parties, life beneficiary’s action for 
wrongful investment of funds, § 111 

Remand, 

Change of venue, convenience of parties and wit¬ 
nesses, § 514 
Costs, § 1292, p. 762 
Jury trial, § 948, p. 303, n. 76 
Demand, § 948, p. 305, n. 90 
Setting aside, § 1234 

See, also, O.J.S. Removal of Causes 
Remarks and conduct of judge, trial, § 922 
Remittitur, 

Discretion of court, § 1101 
Evidence, construction, § 1097, n. 96 
New trial, § 1061, n. 24; § 1101 

Construction of evidence, § 1097, n. 96 
Remote evidence, admissibility, § 935, p. 279 
Removal of causes, 

Bonds, costs, § 1282, p. 733, n. 30 
Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Compulsory counterclaim, § 312 
Conformity to state practice, § 34 
Costs, § 1273, n. 23 
General appearance, § 246 
Jury trial, § 946, n. 45; § 947 

Late demand, § 948, p. 305, n. 90; § 948, p. 
306, n. 94 

Setting aside, § 1234 

See, also, C.J.S. Removal of Causes 
Waiver of objection of venue prior to, § 484, p. 
729 

Renegotiation Act, summary judgment, § 1182 
Renewal, 

Change of venue, § 513 
Default judgment, § 1126 
Directed verdict, § 974 
Summary judgment, § 1208, n. 84 

Rent control. 

Damages, substitution of parties, § 157 
Summary judgment, § 1173 

Treble damage action, permissive counterclaim 
for waste, § 315, p. 470, n. 14 
Rents and profits, 

Accounting, docketing of cases, § 933, p. 275, n. 1 
Assignment, summary judgment, § 1181, n. 68 
Damages, admissions, summary judgment, § 1210, 
n. 30 

Injunction, jury trial, § 954, n. 2 
Joinder with action for possession of land, § 40, 
p. 84, n, 60 

Judgment, pleading, § 1109, p. 492, n. 65 
Machinery, instructions to jury, objections, 
waiver, § 992, n. 58 

Mines and minerals, summary judgment, § 1174 
Partial summary judgment, § 1214, p. 642, n. 80 
Restitution, jury trial, § 951, p. 313, n. 79 
Summary judgment, § 1173 

Tank cars, monopolies, summary judgment, 
§ 1158, n. 98 

Reopening case, §§ 1072,1233 
Costs, § 1278, n. 33 
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Reopening case—Continued 

Cross examination, § 979, n. 84 
Default judgments, § 1248, n. 21 
Discretion of court, § 1238, n. 11 
Evidence, § 940 

Further evidence, see C.J.S. Trial 
Hearings, § 1251 

Judgment notwithstanding verdict, § 1225 
Laches, § 1249, p. 689, n. 48 
New trial, § 1100, n. 55 
Reargument, § 1104 

Newly discovered evidence, §§ 1079, 1098; § 1244, 
n. 27 

Pleas, amendment, § 1247, n. 14 
Trial by court, § 1031 
Reorganization, 

Receivers, appointment, consent judgment, § 1117, 
n. 92 

Substitution of parties, § 158 
Summary judgment, § 1160 
Repairs, 

Personal injuries, judgment notwithstanding 
verdict, § 1222, n. 77 

Records, production for inspection, etc., § 716 
Ships, summary judgment, § 1177, n. 4 
Reparation, Question of law and fact, § 966, n. 48 
Repeal. Statutes, post 
Repetition^ 

Evidence, admissibility, § 935, p. 279 
Instructions to jury, § 992, n. 55 
Pleadings, § 252 

Questioning, doctors, new trial, § 1065, n. 68 
Replevin, 

Bond, judgments, payment, § 1255, n. 68 
Conformity to state practice, § 29, p. 71, n. 55 
Costs, § 1273, n. 42 

Default judgment, assessment of damages with¬ 
out jury, f 949, n. 6 
Summary judgment, § 1176 
Third-party proceeding or adjudication, § 117 
Writ issuing from federal court, § 37, p. 77, n. 16 
Reply or replication, §§ 320, 321 
Brief, § 1028 

Counterclaim, striking out, § 428 
Jury trial, demand, time, § 947, n. 64 
Pleadings to include, § 240 
Reason for replying, § 320 
Release, separate trials, § 917, p. 250, n. 49 
Reporters. Court reporters and stenographers, gen¬ 
erally, ante 
Reports, 

Accidents, ante 
Attorneys, discovery, § 538 
Expert witnesses, deposition, § 623 
Highway collision, photostats, costs, § 1282, p. 
735, n. 58 

Masters, costs, § 1287, n. 79 

Physical or mental examination of person, § 754 
Pre-trial conference, § 905 

Production of documents and things for inspec¬ 
tion, copying or photographing, ante 
Reference, ante 

Repose, judgments, relief, § 1233 

Representation, inadequacy right or privilege to in¬ 
tervene, § 133 
Representatives, 

Capacity of parties, § 47 


Representatives—Continued 

Real parties in interest, ante 
Reputation. Character and reputation, generally, 
ante 

Requests. Instructions to jury, ante 
Res, costs, taxation, § 1273 
Res gestae, admissibility of evidence, § 452 
Res ipsa loquitur, 

Burden of proof, § 450, p. 664, n. 80 
Complaint, § 296 

Inferences, summary judgment, § 1190 
Instructions to jury, objections, § 992, n. 59 
Motor vehicles, summary judgment, § 1159, n. 8 
Questions of law and fact, § 967, n. 57 
Striking out, allegations asserting claim, § 413, 
p. 610, n. 72 

Denying motion, § 435, p. 641, n. 5 
Summary judgment, § 1181 
Res judicata, 

Affirmative defense, § 306 
Dismissal, effect, § 815 
Claims, determination, § 1110, p. 498 
Class actions, judgment, § 1108 
Conspiracy, summary judgment, § 1180 
Counterclaim, failure to file, § 312 
Directed verdict, § 978, n. 82 
Dismissal and nonsuit, ante 
Divorce, summary judgment, § 1182, n. 16 
Ejectment, summary judgment, § 1172 
Impleading third-party defendant, effect of judg¬ 
ment, § 120, p. 187, n. 39 
Interlocutory summary judgment, § 1214, p. 641 
Intervention as matter of absolute right, § 133 
Introducing evidence presenting defense, § 3G0 
Judgment on the pleadings, § 405 
Judgments, setting aside, § 1248 
Jury trial, § 945, n. 42 
Mitigation, amendment of complaint, § 339 
Mortgages, summary judgment, § 1175 
Motor vehicles, summary judgment, § 1159 
Partial summary judgment, § 1214, p. 641 
Pleading defense by motion, § 301 
Separate trials, § 917, p. 245; § 918, p. 255, n. 88 
Striking out defense, § 425 
Summary judgment, §§ 1152, 1215 
Matters considered, § 1209, p. 635 
Supplementary answer, § 356 
Taxation, summary judgment, § 1179, n. 29 
Vacating or setting aside, § 1240 

Rescission, 

Affirmative defense, § 306 
Bonds, intervention, § 147 

Citizenship renunciation, judgment, nature of re¬ 
lief, § 1114, n. 77 
Contracts, 

Complaint, sufficiency, § 287, p. 423, n. 13 
Summary judgment, § 1199, n. 30 
Insurance policy, sufficiency of allegations, § 293 
Judgment, pleading, § 1109, p. 494, n. 75 
Jury trial, § 951, p. 313 
Waiver, § 950, n. 29 

Life insurance, jury trial, § 951, p. 311, n. 41 
Order disposing of motion, § 374 
Purchase, joinder of parties in suit to rescind, 
§ 110, p. 166, n. 22 
Separate trials, § 917, p. 248, n. 39 
Si>ecially pleaded defense, § 360 
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Rescission—Continued 

Stoclv and stocl^liolders, summary judgment, 
§ 1178 

Summary judgment, § 11G6 
Rescue of persons, judge’s remarks and conduct, § 922, 
n. 45 

Reservation of decision, directed verdict, § 979 
Reservoirs, contracts, summary judgment, § 1166, n. 
89 

Residence. Domicile or residence, generally, ante 
Response. Admissions of facts, requests for, ante 
Responsive answers to questions, depositions, § 608 
Responsive pleading. Pleading, ante 
Restatement of cause of action, amendment of com¬ 
plaint, § 339 

Restaurants, bankruptcy, summary judgment, § 1160, 
n. 17 

Restitution, 

Joinder of remedies, jury trial, § 945, n. 42 
Joinder with action for damages, § 41 
Jury trial, § 951, p. 313, n. 79 
Rent, jury trial, § 954, n. 2 

Rent control, summary judgment, § 1173, n. 74 
Separate trials, § 917, p. 248, n. 39 
Trial by court, § 1028, n. 81 
Restoration, calendar, § 933, p. 273, n. 90 
Retaxation of cost, § 1291 
Retention of witness, judge’s right to, § 517 
Retirement, summary judgment, § 1169 
Retrospective operation of rules, § 20 
Returns, 

Deposition, prior practice, § 570 
Income tax (federal), ante 
Service of process, post 

Tax returns, production for inspection, etc., § 728 
Reversions, summary judgment, § 1172, n. 57 
Review, 

Appeal and review, generally, ante 
Bills of review, generally, ante 
Revival, Abatement and revival, generally, ante 
Revocation, wills, summary judgment, § 1135, n. 9 
Rice, 

Crop dusting, damages, special verdict, § 1022, n. 
32 

Farmers, damages, special verdict, § 1018, n. 92 
Right of privacy, 

Forma pauperis, costs, security, § 1281, n. 94 
Summary judgment, § 1180; § 1205, n. 26 
Rights of way, injunction, summary judgment, § 1172, 
n. 57 

Ringbolt, scaffolds, negligence, summary judgment, 
§ 1169, n. 17 

Riparian rights, nuisances, special verdicts, § 1018, n. 
92 

Rivers and streams, damages, special verdict, § 1018, 
n. 92 

Robinson-Patman act, class action, treble damages 
and injunctive relief, § 76 

Roller coasters, death action, offer of proof, § 937, n. 
92 

Room and hoard, imprisonment for debt, § 1272 
Royalties, 

Affirmative defenses, summary judgment, § 1149, 
n. 10 

Costs, discretion of court, § 1274, p. 715, n. 55 
Enforcement, special verdict, § lOlS 
Findings of fact and conclusions of law, § 1056, 
n. 62 


Royalties—Continued 

Judgment, entry, § 1229, n. 57 

Partial summary judgment, § 1214, p. 641, n. 79 

Summary judgment, § 1174 

Rug drying machines, contracts, jury trial, waiver, 
§ 949, n. 7 

Rule to show cause, § 1 

Commencement of action, § 3 

Receipt by attorney, general appearance on behalf 
of nonresident client, § 246 
References, costs, § 1287, n. 82 
Rules of civil procedure, see blue section preceding 
this index for table showing where discussed in 

Safe depositories, summary judgment, § 1185, n. 33 
Safety Appliance Act, 

Costs, discretion of court, § 1274, p. 714, n. 48 
Damages, new trial, § 1075, n. 2 
Regulations, exclusion, new trial, § 1066, n. 13 
Safety patrol report, production for inspection, etc., 
§ 720, p. 1012, n. 50 

Salaries. Compensation and salaries, generally, ante 
Sales, 

Breach of contract, findings of fact and conclu¬ 
sions of law, § 1038, n. 4 

Commissions, books and papers, summary judg¬ 
ment, § 1200, n. 42 

Cotton, summary judgment, § 1157, n. 88 
Execution sales, generally, this index 
Injunction, 

Stay of execution, § 1263 
Summary judgment, § 1163, n. 46 
Judicial sales, upset price, § 1265 
Monopolies, summary judgment, § 1158, n. 98 
Ordinary course of trade, attachment not war¬ 
ranted, § 233, p. 334, n. 76 

Partial summary judgment, § 1214, p. 641, n. 79 
Perishable property under attachment, law gov¬ 
erning, § 236 

Presumptions, summary judgment, § 1190, n. 1 
Real estate, findings of fact and conclusions of law, 
§ 1041, n. 25 

Summary judgment, §§ 1166, 1176 
Waiver, opening statement, § 924, n. 80 
Sales agent, service of process, | 202, p. 288, n. 74 
Foreign corporation, § 218 
Sales managers, 

Contracts, questions of law and fact, § 968, n. 69 
Foreign corporations, service of process on, § 217, 
p. 314, n. 82 

Real party in interest, action on contract for his 
benefit, § 57 
Salesmen, 

Breach of contract, questions of law and fact, 
§ 968, n. 69 

Torts, summary judgment, § 1180, n. 50 
Samples, production of things for, § 729 
Prior analysis, § 701, p. 986, n. 11 
Sanctions, attorneys, findings of fact and conclusions 
of law, § 1047, n. 64 

Satisfaction. Accord and satisfaction, generally, ante 
Savings associations, references, costs, § 1287, n. 92 
Sawmills, contract actions, instructions to jury, § 987, 
n. 78 

Scaffolding, personal injuries, summary judgment, 
§ 1169, n. 17 

Scandalous matter. Pleading, ante 


902 



FEDERAL CIVIL PROCEDURE 


Sctiools and school districts, loaned servant doctrine, 
summary judgment, § 1180, n. 40 
Scientihe knowledge, questions of law and fact, § 959, 
n. 69 

Scientific records, admissibility in evidence, § 457 
Scintilla of evidence. Evidence, ante 
Scire facias, judgments, revival, § 1120 
Seal, 

Afiddavits, summary judgment, § 1195 
Depositions, summary judgment, matters consid¬ 
ered, § 1209, p. 635, n. 99 

Instruments under, fraud, jury trial, § 951, p. 310, 

• n. 30 
Summons, § 188 
Sealed verdict, § 995 

Knowledge of amount, new trial, § 1070, n. 83 
Polling jury, time, § 998 
Seamen, 

Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Compensation and salaries, ante 
Costs, discretion of court, § 1274, p. 715, n. 55 
Counterclaims, permissive counterclaim, § 315 
Cure and maintenance. 

Application of rules, § 9 
Motions for new trial or judgment, § 1089, n. 
10 

Death, 

Damages, new trial, § 1075, n. 2 
Interrogatories, waiver, § 1009, n. 12 
Jurors, objections, § 957, n. 41 
Directed verdict, § 975, n. 32 

Dockets, transfer from admiralty to civil docket, 
§ 933, p. 273, n. 91 

Drunkards and drunkenness, judge’s remarks and 
conduct, § 922, n. 28 

Evidence, judge’s remarks and conduct, § 922, n. 
28 

Excessive damages, new trial, § 1077, n, 52 
Instructions to jury, new trial, § 1067, n. 22 
Jury selection, negligence, objections, § 957, n. 
47 

Jury trial, § 951, p. 314, n. 85 
Negligence, 

Consolidation of actions, § 916, p. 241, n. 76 
Excessive damages, new trial, § 1077, n. 49 
Instructions to jury, new trial, § 1067, n. 22 
Jury trial, § 951, p. 315 
Verdict, responsiveness, § 1001, n. 26 
Permissive counterclaim, § 315 
Personal injuries, jury trial, § 951, p. 314 
Demand, § 940, n. 56 
Summary judgment, § 1177 

Third-party actions, separate trials, § 917, p. 251, 
n. 55 

Trial, signature, § 915, n. 41 
Wage action, 

Directed verdict, § 970, n. 89 
Findings of fact and conclusions of law, 
§ 1041, n. 25 

War risk policy, admiralty action, admissibility 
of evidence, § 452, p. 666, n. 90 

Seai'ches and seizure, 

Commencement of action, § 3 

Conformity to state practice, § 29, p. 71, n. 55 

Service of process, § 191, p. 278, n, 71 


Second counterclaim, dismissal and nonsuit, trial by 
court, § 1034, n. 60 

Second mate, deposition pending action, § 562, p. 817, 
n. 2 

Second trial. 

Instructions to jury, objections, § 992 
Jury trial, waiver, § 946, n. 46 
Secondary actions. Dismissal and nonsuit, ante 
Secondary boycott, injunction, new trial, § 1061, n. 16 
Secondary evidence, 

Admissibility, § 454 
Objections, waiver, § 941 

Secretary of Interior, orders, summary judgment, 
§ 1139, n. 85 
Secrets, 

Depositions, limiting scope of examination, § 603 
Jurors, new trial, § 1071 

Motion for more definite statement, § 384, p. 577, 
n. 74 

Trade secrets, generally, post 
Securities, 

Accounting, summary judgment, § 1204, n. 2 
Attachment, § 235 

Decedent’s estates, summary judgment, § 1168, 
n. 4 

Fraud action against seller, joinder of surety 
against, § 116, p. 176, n. 11 
Stock and stockholders, generally, post 
Securities Act, 

Class action by bondholders, § 77, p. 127, n. 92 
Costs, security, § 1279, p. 724, n. 42; § 1279, p. 
725, n. 46. 

Damage actions, separate trials, § 917, p. 248, n. 39 
Forum non conveniens, application, § 489 
Fraud, 

Findings of fact and conclusions of law, § 1045, 
n. 51 

Trial by court, weight and sufiSciency of evi¬ 
dence, § 1033, n. 38 

Shareholders class action, § 82, p. 133, n. 53 
Summary judgment, § 1182 

Third-party defendant, service of process, § 124, 
p. 200, n. 22 
Security, 

Attachment and garnishment, release of property, 
§ 239 

Costs, §§ 1279-1281, pp. 723-731 
Purpose of rule to avoid, § 8, p. 48, n. 25 
Segregation, 

Public schools, class action, § 81 
Summary judgment, § 1182, n. 91 
Seizure. Searches and seizure, generally, ante 
Selective Service Act, 

Compelling recognition of veterans seniority, ap¬ 
plication of rule, § 9 

Compelling re-employment, advisory jury, § 1029, 
n. 98 

Complaint, money judgment for vacation rights, 
§ 281, p. 416, n. 54 

Fornm non conveniens, application, § 489 
Self-incrimination. 

Admissions, requests, privilege in civil action, 
§ 760 

Assertion, depositions and discovery, § 627 
Deposition, raising question by motion to vacate 
notice, § 603 
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Self-incrimination—Continued 

Interrogatories. Written interrogatories to par¬ 
ties, post 
Privileges, § 522 

Production of documents and things, § 709 
Written interrogatories, § 688, p. 963, n. 75 
Production of books and papers, default judg¬ 
ment, § 1126, n. 81 

Written interrogatories to parties, post 
Self-serving evidence. 

Admissibility, § 455 

Trial by court, § 1032, n. 28 
Objections, § 941, n. 57 
Summary judgment, § 1189 

Seniority rights, class action by group of union mem¬ 
bers, § 78 

Separate claims, §§ 410-412 

Against one person, permissive joinder of par¬ 
ties, § 113, p. 170, n. 61 
Final judgment, § 1113 
Judgments, § 1110, p. 495 
Separate defenses. Defenses, ante 
Separate judgments. Judgments and decrees, ante 
Separate motions, summary judgment, § 1186, n. 44 
Separate pleading, application to denials, § 304 
Separate questions, special verdict, § 1022 
Separate transactions, consolidation of actions, § 916, 
p. 242 

Separate trials, 

Attachment, discretion of court, § 916, p. 238, n. 50 
Automobile collision, consolidation, § 916, p. 243, 
n. 81 

Capacity of parties, § 46 
Claims, § 917, p. 245 
Power to order, § 40 
Costs, § 1273; § 1276, n. 99 
Directed verdict, § 977, n. 45 
Discretion of court, ^ 917, p. 245 
Attachment, § 916, p. 238, n. 50 
Sequence of legal or equitable matters, § 918, 
p. 253 

Equitable matters, § 918, p. 252 
Issues, proof and variance, ante 
Juries, § 817, p. 247, n. 36; § 918, p. 252 
Challenges, § 957, n. 56 
Date demand, § 948, p. 303, n, 76 
Legal matters, § 918, p. 252 
Motion for other remedy for dismissal, § 793 
Non-jury matters, § 918, p. 252 
Order of trying equitable or legal issues, § 918, p. 
253 

Pre-trial conference, direction of separate trials 
of issues on, § 907 

Kight to bring distinguished from right to inter¬ 
vene, § 128 

Service of process, § 190, p. 276, n. 59 
Vacating or setting aside, § 917, p. 252 
Verdicts, § 1002 
Separate verdicts, § lOOO 
Separation, 

Jury, 

Deliberations in progress, § 929 
New trial, § 1070 
Witnesses, § 936 
Sequestration, § 1257 

Decisions of highest state court, § 233 
Witnesses, § 936 


Service of process, §§ 180-223, pp. 275-323 
Abode, service on individuals, § 196 
Absentees. Nonresidents and absentees, general¬ 
ly, post this subhead 

Affidavits, summary judgment, § 1194, p. 608 
Agents and agency, ante 
Amended pleading, § 349 
Amendment, 

Judgments, § 1237 
Proof of service, § 232 
Ancillary jurisdiction, § 186 
Answer, time, § 302 
Associations, § 202 
Attachment, 

Law governing, § 238 
Personal service, § 234 

Attorney of party, service on individuals, § 198 
Automobile cases. 

Nonresident corporations, § 218 
Nonresidents and absentees, § 211 
Burden of proof, default judgment, setting aside, 
§ 1134, n. 1 
Children, § 199 

Claims, judgment, § 1110, p. 498, n. 12 
Class actions, § 199 

International labor union, § 202, p. 288, n. 75 
Commencement of action, § 3 
Conclusiveness, return and proof of service, § 223 
Constructive service, § 192 
Judgment, § 1107 

Nonresidents and absentees, §§ 204, 205 
Claims to property, § 210 
Corporations, § 202 
Corrected pleading, motion, § 374 
Costs, § 1276, n, 97; § 1282, p. 735 
Cross-interrogatories, deposition on written in¬ 
terrogatory, § 591 
Cure, 

Amendment to invalid complaint, § 347, p, 
530, n. 34 

Defects by subsequent proceedings, § 224 
Default judgment, setting aside, § 1130, p. 520 
Demand, jury trial, § 947 
Depositions and discovery, ante 
Dismissal and nonsuit, summary judgment, con¬ 
sideration with other motion, § 1211 
Erroneous service, quashing, § 231 
Essential to jurisdiction, § 186 
Evasion, default judgment, setting aside, § 1131, 
n. 65 

Executions, § 1255 
Exemptions, § 193 

Extraterritorial service, nonresidents and absen¬ 
tees, § 207 

Foreign corporations, ante 
Garnishment, 

Personal service, § 234 
Quashing, § 239 

Governmental body or officer, § 201 
Grounds for quashing or vacating, § 228 
Hearing and determination, quashing or vacating 
service, § 230 

Incompetent person, § 199 
Individuals, § 196 

Agent or attorney of party, § 198 
Usual place of abode, § 197 
Infants, § 199 
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Service of process—Continued 

Insuflaciency, effect of motion to dismiss, § 229 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Judgment, §§ 1107, 1231, 1233 
Quashing or vacating, § 231 
Mode and sufficiency of service, § 190 
Motions and orders, ante 
Municipal corporation, § 201 
Nature, § 189 
New trial, § 1087 

Nonresidents and absentees, §§ 201r-211 
Automobile cases, § 211 
Extraterritorial service, § 207 
Judgment, § 1107 
Motion to quash service, § 230 
Nonresident found within district or state 
of suit, § 206 

Outside district of suit, § 207 

Officer of agency of United States, § 208 
Particular proceedings, § 209 
Property claims, § 210 

Constructive service, § 204 
State law authorizing, § 205 
Within or without state, § 207 
Notice of examination, depositions, § 581 
Objections, §§ 224-232, pp. 324-332 

Cure by subsequent proceedings, § 224 
Effect of defective service, § 224 
Time, § 225 
Waiver, § 226 

Outside district of suit, nonresidents and ab¬ 
sentees, § 207 

Particular parties, §§ 199-203 
Particular proceedings, nonresidents and absen¬ 
tees, § 209 
Partnership, § 203 
Employee, § 218 
Foreign partnerships, § 221 
Judgment, § 1107, n. 43 
Pei'sonal service, § 203 
Persons making service, § 195 
Privileges, § 193 
Proof of service, § 222 
Amendment, § 232 
Conclusiveness, § 223 

Property claims, nonresidents and absentees, 

§ 210 

Publication, § 192 
Absentees, § 210 
Nonresidents, § 204 
Purpose, § 189 
Quashing or vacating, § 227 

Findings of fact and conclusions of law, 

§ 1040, n. 15 
Grounds, § 228 

Hearing and determination, § 230 
Judgment or decision, § 231 
Motion, § 229 
Notice, § 1250 

Receipt for notice of substituted service, nonres¬ 
ident operators of motor vehicles, § 211, p. 
306, n. 18 

Referees, fees, § 1287 
Reference, resolving by, § 892 
Return and proof of service, § 222 

Amendment of defective return, § 232 


Service of process—Continued 

Return and proof of service—Continued 
Conclusiveness, § 223 
Quashing or vacating, grounds, § 228 
Waiver of objections, § 226 
Scire facias, revival of judgments, § 1120, n. 28 
Speaking motions raising defense of insufficiency,, 
§ 375 

State body or officer, § 201 

State law authorizing service on nonresidents 
and absentees, § 205 

Statutory agent, nonresident or absentee, § 205 
Subpoena duces tecum, limitation, § 518 
Subpoenas, § 517 
Substituted service, § 192 

Foreign corporation, § 220 
Judgment, § 1107 

Nonresidents and absentees, §§ 205, 210 
Automobile cases, § 211 
Third-party proceedings, § 124, p. 199, n. 20 
United States officer not resident of district 
where suit brought, § 208 
Substitution of parties, § 164 
Sufficiency of service, § 190 

Separate trials, § 917, p. 250 
Summary judgment, §§ 1184, 1185, 1213 
Territorial limitations, third-party proceedings, 

§ 124 

Third-party proceedings, § 124 
Time for making service, § 194 
Alteration of judgment, § 1237 
Answer, § 302 
New trial, § 1087 
Objections, § 225 

United States officer or agency, § 200 
Nonresidents and absentees, § 208 
Usual place of abode, 

Corporation, § 202 
Individuals, service on, §§ 196,197 
Vacating. Quashing or vacating, generally, ante 
this subhead 

Validity, determination, § 190, p. 277, n. 62 
Verification, motion to dismiss for lack of service, 

§ 229 

Void judgments, setting aside, § 1246 
Waiver, 

Appearance by nonresidents and absentee 
waiving error, § 210 
Immunity, § 193 
Judgment, § 1107 
Objections to defects, § 226 
Within or without state, nonresidents and ab¬ 
sentees, § 207 

Written interrogatories to parties, post 
Service stations, leases, condemnation, separate trials, 

§ 917, p. 249, n. 41 
Set-off and counterclaim. 

Addition of parties by, construction of rules, § 42 
Alternative, framing counterclaim, § 309 
Amendment, 

Continuance, § 883, p. 205, n. 61 
Jury trial, time, § 947, n. 65 
Limiting damage issue to trial by jury, §. 345, 
p. 528, n. 10 

Pleadings to assert claim founded on occur¬ 
rence supporting counterclaim, % 338, p. 
515, n. 14 
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Set-off and counterclaim—Continued 
Answer to counterclaim, § 317 
Anti-trust actions, jury trial, § 952, n. 92 
Appellate costs, § 1292, p. 762, n. 3 
Assignee, prosecuting in name of, § 54, p. 107, n. 
87 

Attorney’s fees, allowance as cost, § 1283, p. 736, 
n. 73 

Bringing in additional parties, § 318 
Calendars, § 933, p. 273, n. 90 
Capacity of party becoming of age after filing, 
§ 46 

Compulsory counterclaims, § 312 
Determination, § 313 
Set off as, § 309 

Conforming to proof, amendment of answer, § 342 
Consolidation of actions, § 910, p. 244 
Contracts, 

Permissive counterclaim, § 315 
Summary judgment, § 1166 
Copyrights, permissive counterclaims, § 315 
Corporations, permissive counterclaim, § 315 
Costs, § 1278, n. 20; § 1278, n. 26 

Discretion of court, § 1274, p. 715, n. 55 
Securities, § 1279, p. 1275, n. 47 
Damages, ante 

Declaratory judgment, jury trial, § 953, n. 96 
Default judgment, 

Entry, § 1123, n. 39 
Notice of application, § 1127, n. 85 
Setting aside, § 1130, p, 519, n. 25 
Defense, § 1131, n. 60 
Definitions, § 310 

Deposition pending action, third party defendant, 
§ 560, p. 815, n. 79 
Directed verdict, § 978, n. 64 
Discretion of court, § 309 

Bringing in additional party, § 318 
Motion to file, § 311, p. 461, n. 49 
Dismissal and nonsuit, ante 
Docketing of cases, § 033, p. 275, n. 99 
Advancement of cases, § 034 
Effect of withdrawal, § 346 
Evidence, directed verdict, § 075, n, 19 
Executions, stay, § 1203 
Failure to file, new trial, § 1078, n. 61 
Inconsistent verdicts, further instructions, § 930, 
n. 52 

Incorrect designation of proceeding, § 317 
Indispensable party, failure to join, § 95 
Injunctions, jury trial, § 953, n. 1; § 954, n. 2 
Insurance, reformation, jury trial, § 951, p. 313, 
n. 70 

Intervenor, § 316 

Joinder of joint obligor, § 105, p. 163, n. S3 
Judgment, § 1114 

Construction and operation, § 1119, n. 20 
Determination of issues, § 1110, p. 499 
Nature of relief, § 1114, n. 74 
Stay of execution, § 1263 

Jurisdiction, suflSiciency of amount in contro¬ 
versy, § 475 
Jurisdictional amount, 

Subsequent pleading, § 475 
Sufl&Ciency of averment, § 274 
Jury trial, § 945; § 946, n. 55 
Demand, time, § 947, n. 65 


Set-off and counterclaim—Continued 
Jury trial—Continued 

Timely demand to some issues, § 948, p. 303, 
n. 78 

Waiver of right, § 949; § 950, n. 27 
Leases, permissive counterclaims, § 315 
Libel and slander, separate trials, § 917, p. 248, 
n. 39 

Limitation of actions barring, § 309 
Summary judgment, § 1151, n. 18 
Maturity of claim, § 311 

Meritoriousness of defense, permissive counter¬ 
claim, § 314 
Monopolies, ante 

Motion for new trial, § 1087, n. 82 

Motor vehicles, permissive counterclaim, § 315 

Nature of counterclaim, § 310 

Objections to venue waived by, § 484, p. 726 

Objective of rule, § 310 

Opposing party requirement, § 316 

Partial summary judgment, § 1214, p. 640, n. 66; 

§ 1214, p. 642 
Parties involved, § 316 
Patents, 

Injunctions, jury trial, § 953, n. 1 
Judgment, § 1110, p. 495, n. 92 
Jury trial, § 945, n. 43 
Permissive counterclaims, § 315 
Permissive counterclaims, § 314 
Determination, § 315 
Set-off as, § 309 

Plaintiff, counterclaim by, § 316 
Pleading counterclaim or set-off, § 317 
Premature, striking out, § 428 
Price of goods, proper party, § 44, p. 92, n. 37 
Principal and surety, permissive counterclaim, 
§ 315 

Purpose of counterclaim, § 310 
Questions of law and fact, separate trials, § 918, 
p. 253, n. 81 

Recoupment distinguished from counterclaim, 
§ 310 

Reiteration, striking out, § 420 

Reply to counterclaim, §§ 249, 320; § 947, n. 64 

Sales, summary judgment, § 1176 

Seamen, permissive counterclaim, § 315 

Second counterclaim, dismissal, § 1034, n. CO 

Separate judgments, § 1110, p. 496 

Separate trials, § 917 

Separation of claims, jury trial, § 948, p. 303, n. 76 
Statute of limitations barring, § 309 
Striking out, §§ 428, 435 
Sufficiency, § 317 

Amendment, § 342 
Summary judgments, post 
Supplemental pleading, § 353 
Test of compulsory counterclaim, § 313 
Third-party procedure, § 118 
Trade marks, permissive counterclaim, § 315 
Verdict, 

, Consistency, § 1002 
New trial, § 1072, n. 10 
Waiver, § 309 

Compulsory counterclaim not asserted, § 312 
Defense of absence of indispensable party, 

§ 176 
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^et-off and counterclaim—Continued 
Wai ver—Continued 

Issue of venue by answering, § 484, p. 726, 
n. 55 

Not presented by motion or in answer or re¬ 
ply, § 309 

Objections to venue, § 484, p. 726 
Withdrawal, effect, § 346 
Sets. Written interrogatories, post 
Setting aside. Vacating and setting aside, generally, 
post 

Settle order, defined, judgments, § 1113 
Settlement. Compromise and settlement, generally, 
ante 

Several counts or claims, 

Citizenship averments, § 270 
Involving like questions of law and fact, joinder, 
§ 40, p. 85, n. 66 
Several defendants, 

Answer, § 301 

Claims against, permissive joinder of parties, 
§ 113, p. 170, n. 61 
Several forms, 

Change of venue, convenience of parties and wit¬ 
nesses, § 499 

Forum non conveniens, § 488 
Severance of actions, 

Discretion of court, § 40 
Jury trial, § 949, n. 11 

Sewers and sewerage, taxation, injunction, summary 
judgment, § 1179, n. 22 
Sham pleading. 

Striking out, §§ 371, 422 
Summary judgment, §§ 1147, 1154, 1207 
Purpose, § 1136 
Scope of remedy, § 1137 
Withdrawal from trial, § 371 
Sharecroppers, joinder of parties in action against 
third party for injuries, § 108 
Shares and shareholders. Stock and stockholders, 
generally, post 
Sheriffs and constables. 

Complaint in action against, dismissal, § 832 
Damages, defenses, summary judgment, § 1147, 
n. 76 

Execution, summary proceedings, § 1267, n. 65 
Service of process, § 195 
Sherman Act, 

Civil and criminal action, separate trials, § 917, 
p. 250, n. 50 
Class action, § 76 
Damages, 

Jury trial, § 952, n. 90 
Opening statement, § 924, n. 84 
Exemption, judicial notice, § 442, p. 650, n. 96 
Findings of fact and conclusions of law, § 1049 
Injunction, new trial, § 1061, n. 16 
Summary judgment, § 1158 
Ships and shipping, 

Agent, foreign corporation, intermittent employ¬ 
ment constituting agent for service of process, 
§ 218 

Bankruptcy, summary judgment, § 1198, n. 7 
Bonds, reformation, docketing, § 933, p. 276, n. 3 
Breach of contract, judgments, pleading, § 1109, 
p. 493, n. 69 


Ships and shipping—Continued 

Damage actions, dockets, transfer, § 933, p. 274, 
n. 93 

Employee’s action. 

Consent judgment, § 1117, n. 3 
Summary judgment, § 1169, n. 17 
Export declaration, admissibility in evidence, 
§ 457 

Foreign vessels, money judgment, terms, § 1115, 
n. 82 

Insurance, summary judgment, § 1171, n. 54 
Libel, findings of fact and conclusions of law, 
§ 1047, n. 66 

Logs, production of documents and things, § 716 
Master of vessel, managing agent of corporation, 
deposition pending action, § 562 
Negligence, 

Advisory jury, verdict, § 1030, n. 9 
Consolidation of actions, § 916, p. 241, n. 76 
Judgment, verdict, § 1112, n. 45 
Production for inspection, etc., § 729 
Right to take photographs, § 696, p. 977, n. 2 
Seamen, generally, post 
Stock, execution, § 1254, n. 66 
Summary judgment, § 1177 
Unseaworthiness, 

Instructions to jury, objections, waiver, § 992, 
n. 56 

Interrogatories, answers, construction, § 1015, 
n. 62 

Negligence, dismissal, § 836, p. 138, n. 78 
War risk action, jury trial, waiver, § 950, n. 29 
Shop rights, employee’s action against employer, dis¬ 
missal, § 830 
Short swing profits, 

Complaint in action for recovery, § 298 
Security holder’s intervention as matter of right, 

§ 134 

Summary judgment, § 1135, n. 14 
Shortened trials, intervention, § 129 
Show cause order or rule, § 1 

Commencement of action, § 3 
Receipt by attorney, general appearance on be¬ 
half of nonresident client, § 246 
References, costs, § 1287, n. 82 
Sickness. Illness, generally, ante 
Sidewalks, ice and snow, 

Amendment of complaint alleging nuisance, § 339, 
p. 519, n. 44 

Final argument, § 925, p. 264, n. 1 
Signal lights, railroad crossings, 

Construction of evidence, judgment notwithstand¬ 
ing verdict, § 1224, n. 14 

Evidence, submission of case to jury, § 960, n. 92 
Signature, 

Answer to written interrogatories, § 692 
Bills and notes, summary judgment, § 1162 
Complaint, § 263 

Duress, summary judgment, § 1198, n. 27 
Failure to sign pleading, dismissal, § 822 
Findings of fact and conclusions of law, § 1046 
Preparation by counsel, § 1047 
Garnishment, § 1271, n. 96; § 1271, n. 99 
Judgments, § 1227 
Order, new trial, § 1103 
Pleadings, § 260 

Sunomary judgment, § 1202, n. 77 
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Signature—Continued 

Pre-trial conference order, § 910 
Summary judgment, § 1189 
Summons, § 188 
Trial journal, time, § 915, n. 41 
Silence, admission by, diversity of citizenship, § 462, 
p. 680, n 9. 

Silver, recovery, affidavit, summary judgment, § 1194, 
p. 607, n. 41 

Simplicity of pleadings, § 254 
Simplify issue, purpose of rule, § 8 
Simultaneous litigation of same issue before two 
courts, intervention denied, § 136 
Single verdicts, § 1000 

Sisters, foster sisters, insurance, judgment, setting 
aside, § 1246, n. 99 

Situs of the forum, deposition on oral examination, 
§ 611 

Sixteen year old witness, deposition pending action, 
§ 559, p. 814, n. 66 

Sixth-party claims, separate trials, § 017, p. 248, n. 40; 
§ 918, p. 253, n. 74 

Skiing, negligence, conduct of jurors, § 955, n. 13 
Slander, complaint in action for, requisites and suf¬ 
ficiency, § 294 

Sleet, personal injury action, instructions to jury, 
§ 984, n. 40 

Slight evidence, suhsmission of case to jury, § 960, 
n. 81 
Snow, 

Personal injury action, further instructions, § 930, 
n. 53 

Sidewalks, final argument, § 925, p. 264, n, 1 
Social prejudice, final argument, § 925, p. 264 
Social Security Act, summary judgment, § 1182 
Societies. Associations and societies, generally, ante 
Soldiers and sailors. Armed forces, generally, ante 
Solicitation of business, foreign corporation, service 
of process, § 213 

Songs, copyrights, partial summary judgment, § 1214, 
p. 641, n. 79 

Source, right of change of venue, § 496 
Speaking demurrer, summary judgment, § 1151, n. 18 
Scope of remedy, § 1137 

Speaking motions, determination or disposition, § 375 
Special appearance, § 245 

General appearance after special appearance, 
§246 

Si>ecial damages, 

Details as to nature and amount, motion for more 
definite statement, § 386 

Failure to deny incurrence, effect, § 305, p. 448, 
n. 23 

Pleading, § 256 

Specifically stating in complaint, § 279 
Special findings, 

Jury trial, waiver, § 949 
Purpose, § 1037, n. 94 
Special instructions to jury, § 983 
Special master, jurisdictional issue, reference to, § 470 
Special verdict, §§ 1017-1027, pp. 385-394 
Additional findings, § 1026 
Amendment, § 1025 

Consolidated actions, inconsistencies, § 1014 
Construction and operation, § 1027 
Correction, § 1025 
Damages, ante 


Special verdict—Continued 
Discretion of court, § 1019 
Evidence, ante 
Form, §§ 1022, 1024 
Impeachment, new trial, § 1091, n. 28 
Inconsistencies, § 1024 
Interrogatories, reconciliation, § 1014 
Issues, proof and variance, ante 
Joinder of questions, § 1022 
Judgments, conformity, § 1112 
Jury trial, waiver, § 949 
Necessity, § 1018 
Negligence, § 1018, n. 93 
Amendment, § 1025 
Form of questions, § 1024, n. 50 
Joinder of questions, § 1022 
Questions of fact, § 1023, n. 38 
Submission under separate questions, § 1022, 
n. 25, 29 
New trial, § 1072 
Notice to counsel, § 1020 
Objections, waiver, § 1018 
Pleading, ante 
Propriety, § 3018 
Questions of fact, § 1023 
Requests, § 1021 
Sufficiency, §§ 1022, 1024 
Species of class action, distinguished, § 66 
Specific objections, § 932 

Written interrogatories, § 668 
Specific performance. 

Alternative request for damages, docketing, § 933, 
p. 276, n. 4 

Cost of bargaining agreement, capacity of union 
to bring suit, § 49 

Defect of pleading in actions or suits involving, 
dismissal, § 839 

Depositions, summary judgment, § 1199, n. 30 
Judgment, pleading, § 1109, p. 494, n. 75 
Jurisdictional amount allegations, sufficiency, 
§ 274, p. 408, n. 79 

Jury trial, § 945, n. 40; § 951, p. 313 
Waiver, § 946, n. 54 
Landlord and tenant, § 1173 
Summary judgment, § 1139 
Specification of errors, new trial, § 1088 
Specification of grounds, new trial, court’s own initia¬ 
tive, § 1082 

Specification of negligence, striking out, § 423 
Spectators, trial, demonstration, § 915 
Speculation, 

Conclusions from evidence, submission of case to 
jury, § 962 

Inferences from evidence, questions of law and 
fact, § 965 

Jurisdictional amount, determination, § 474 
Submission of case to jury, sufficiency of evidence, 
§ 960 

Verdict, new trial, § 1072 
Written interrogatories, § 686 
Speed, 

Motor vehicles, ante 

Railroads, personal injuries, judgment notwith¬ 
standing verdict, § 1222, n. 77 
Speedy and inexpensive justice, purpose of rules, § 8, 
p. 47, n. 22 

Spirit of state rules, conformity with, § 33, p. 75, n. 97 
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Splitting causes of action, discretion of court, § 916, 
p. 239, n. 52 

Spreading claims, judgment, § 1110, p. 499 
Spurious class action. Class action, ante 
Stabbing, damages, final argument, § 925, p. 263, n. 91 
Stakeholders, 

Formal or nominal party, § 43 
Garnishee served with writ of foreign attachment, 
§ 241 

Joinder of parties, § 111 
Stale evidence, new trial, § 1090 
Standards of conduct, depositions, § 608 
State oflicers and employees. 

Dismissal of actions involving, § 832 
Intervention, § 153 

Substitution of parties on death or separation 
from office, § 160 

Statement of claim. Complaint, ante 
Statements, 

More definite statement, motion for, generally, 
ante 

Production of documents and things for inspec¬ 
tion, copying or photographing, ante 

States, 

Admissibility of evidence, new trial, § 1066 
Boards and commissions. 

Intervention as parens patriae, § 131 
Real party in interest, § 56 
Capacity of parties, § 46 
Representative, § 47 
Conformity to practice, §§ 23-36 

Right of court to follow, § 14, p. 54, n. 99 
Constitution, violation, standing of litigants as 
question of state practice, § 42 
Costs, security, § 1279, p. 725 
Courts, 

Application of rule, § 11 
Taking depositions for use in, § 551 
Directed verdict, applicability of local law, § 970 
Executions, conformity to law, § 1255 
Garnishment, construction of statutes, § 1271, n. 1 
Highways, motor vehicle operation, waiver of 
light to be sued in federal court, § 485 
Institutions, medical superintendent, action on of¬ 
ficial bond, complaint, § 281 
Intervention, § 153 
Joinder of parties, § 103 
Judgments and decrees, executions, § 1258 
Judicial notice, application, § 442 
Judicial proceedings, judicial notice, § 447 
Legislature, service of process, right to say what 
constitutes, § 190 

Motion for more definite statement, action for 
money due under construction contract, § 388, 
p. 585, n. 36 

Multiple parties, judgment, § 1111, n. 30 
New trial, pendency of motion in court proceed¬ 
ings, effect, § 1057 

Officers and employees. State officers and em¬ 
ployees, generally, ante 
Pleading, § 256 

Secrets, privilege, depositions and discovery, § 627 
Service of process, § 201 
Statutes, generally, post 

Submission of case to jury, applicability of local 
law, § 961 

Trial practice, applicability, § 915, n. 41 


States—Continued 

Withdrawal of jury, applicability of rules, § 969 
Station agent, foreign corporation, service of process, 
§ 218 

Statute of frauds. Frauds, Statute of, generally, ante 
Statute of limitations. Limitation of actions, general¬ 
ly, ante 
Statutes, 

Actions to declare unconstitutional, proper parties, 
§ 44 

Arguments of counsel, misconduct, cure, § 926, 
n. 23 

Assignment of claims, real parties in interest, § 55 
Attorney’s fees, taxation as cost, § 1283, p. 740 
Burden of proof, § 449 
Change, judgments, setting aside, § 1247 
Change of venue, generally, ante 
Civil action against United States, application of 
rules, § 10 

Conformity Act, generally, ante 
Applicability, § 915, n. 41 
Construction, 

Judgments, relief, § 1233 
Summary judgment, § 1143, n. 37 
Constructive service, in rem actions, judgments, 

§ 1107 

Costs, § 1273 

Damages, jury trial, § 951, p. 310, n. 40 
Enactment, justification, questions of law and 
fact, § 966, n. 49 
Executions, § 1255, n. 68 
Fair Labor Standards Act, generally, ante 
Federal Tort Claims Act, generally, post 
Final argument, § 925, p. 264 
Imprisonment for debt, § 1272, n. 11 
Instructions to jury, § 983, n. 29 
Jones Act Seamen, generally, ante 
Judgment, § 1105, n. 15 
Jurisdiction, summary judgment, § 1150 
Jury room, presence, § 929, n. 36 
Jury trial, §§ 943, 944 
Waiver, § 949, n. 6 

Language, instructions to jury, § 985 
Motion for more definite statement, § 386 
New trial, § 1099, n. 25 
Mistakes, § 1064 

Newly discovered law, new trial, § 1061 
Parties, real party in interest, § 60 
Portal to Portal Act, generally, ante 
Qualifications, jurors, § 955 
Railway Labor Act, generally, ante 
Reception of evidence, § 935, p. 277, n. 20 
Reopening case for further evidence, § 940 
Repeal, 

General court rule of practice, § 6, p. 45, n. 3 

Local rules of district court, § 21 

State statute, validity under conformity act, 

§ 28 

Requested instructions, § 991 

Rules of district court not to change, § 21 

Safety Appliance Act, generally, ante 

Securities Act, generally, ante 

Selective Service Act, generally, ante 

Sherman Act, generally, ante 

State, § 25 

Direct-action statute, effect on third-party 
procedure, § 118 
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Statutes—Continued 
State—Continued 

Judgment notwithstanding verdict, § 1219 
Judgments, § 1105, n. 15 
Judicial notice, § 445 

Question to he decided, summary judgment, 
§ 1205 

Questions of law and fact, applicability, § 958 
Requested instructions, § 991 
Superseded, commencement of action, § 3, 
p. 40, n. 54 

Trial by jury, conflict of laws, § 943, n. 16 
Validity enforced, conformity act, § 28 
Summary judgment, question to be decided, § 1205 
Trial by court, § 1029 
Tucker Act, generally, post 
Validity of state statutes, conformity act, § 28 
Waiver of sovereign immunity, jurisdiction not 
enlarged by rule, § 19 

Stay. Supersedeas or stay, generally, post 
Stealing, arguments of counsel, misconduct, cure, § 926, 
n. 23 

Steel, merger and consolidation, summary judgment, 
§ 1158, n. 92 

Steel bands, negligence, directed verdict, inferences, 
§ 976, p. 348, n. 41 

Stenographers. Court reporters and stenographers, 
generally, ante 

Stenographic record and examination, depositions and 
discovery, § 594 

Stenographic transcript, vacating or setting aside, 
§ 1241 

Stevedores, personal injuries, summary judgment, 
§ 1177 

Stipulations, 

Another trial, evidence, § 935, p, 278, n. 21 
Answer, time, § 302 

Appellate costs, § 3292, p. 760, n. 90; § 1203, n. 22 
Attorney’s fees, taxation as cost, § 1283, p. 740 
Claim put in issue, failure as waiver, § 359 
Consent judgments, § 1117 
Costs, § 1282, p. 732 

Death actions, interrogatories, § 1009, n. 12 
Default judgment, entry by clerk, § 1125, n. 56 
Depositions and discovery, ante 
Dismissal and nonsuit, § 1239, n. 30 
Voluntary dismissal, § 775 
Diversity of citizenship, weight and sufficiency of 
evidence, § 462 

Evidence at other trial or hearing, § 935, p. 280, 
n. 67 

Extension of time, 

Answer or move, effect on jurisdiction, § 478 
Voluntary appearance, § 246 
Facts, findings, § 1039 

Findings of fact and conclusions of law, § 1039, 
n. 12; § 1046; § 1051, n. 13 
Inferences, summary judgment, § 1190, n. 92 
Insurance, summary judgment, § 1171 
Issues determined by, discretion of court in per¬ 
mitting amendment to pleadings, § 327 
Judgment on the pleadings, attaching to motions, 
§ 407 

Jury trial, waiver, § 949, n. 12 
New trial, § 1061 
Pre-trial conference, 

Call on parties to stipulate, § 907, p. 231, n. 70 


Stipulations—Continued 

Pre-trial conference—Continued 
Counsel bound by, § 912 

Limitation of actions, summary judgment, 
§ 1151, n. 18 
Reference, § 981 
Release, continuance, § 881 
Special verdicts, additional findings, § 1026 
Submission of case on, judgment on the pleadings, 
§ 407 

Substitution of parties, estoppel for failure to 
make timely substitution, § 163, p. 251, n. 53 
Summary judgment, § 1135, n. 13, 27; §§ 1143, 
1201 

Matters considered, § 1209, p. 636 
Taxation, summary judgment, § 1179, n. 29 
Weight and sufficiency of evidence, diversity of 
citizenship, § 462 
Stock and stockholders, 

Accounting, references, costs, § 1287, n. 82 
Assessment, receiver, capacity to sue, § 52, p. 103, 
n. 51 

Books, production for inspection, etc., § 717 
Brokers, joinder of parties, enjoining taxing stock 
transfers, § 116, p. 174, n. 95 
Class action. Derivative action, generally, post 
Costs, 

Security, § 1279 
Tender, § 1276, n. 9 

Default judgment, setting aside, limitation of ac¬ 
tions, § 1133, n. 99 
Deposition pending action, § 562 
Derivative actions, §§ 82, S3, 84 
Acquiescence in wrong, § 90 
Amount of stock, § 88 

Attorney’s fees, allowance as cost, § 1283, 
p. 738, n. 84; § 1283, p. 742, n. 16 
Bonds, summary judgment, § 1163, n. 46 
Breach of trust, § 86 

Change of venue, convenience of parties and 
witnesses, § 502 
Class actions, generally, ante 
Complaint, requisite and sufficiency, § 298 
Compromise after decision but before entry, 
§ 785, p. 54, n. 79 

Consolidation, § 916, p. 239, n. 54; § 916, 
p. 242, n. 79 

Corporation as indispensable party, § 99, p. 

155, n. 64 
Costs, 

Discretion of court, § 1274, p. 715, n. 55 
Security, § 1279 
Dismissal, hearings, § 1251 
Filing of motion, wmiver of objection to im¬ 
proper venue, § 484, p. 725, n. 36 
Fraud, § 86 
Good faith, § 88 
Grounds of action, § 86 
Illegality, § 86 
Intervention, § 149 
Joinder of claims, § 40, p. 86, n. 78 
Jurisdiction, § 89 
Jury trial, § 951, p. 314, n. 79 
Laches, § 90 
Law governing, §§ 87, 88 
Loans, summary judgment, § 1204, n. 2 
Nature, § 63, p. 115, n. 69 
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Stock and stockholders—Continued 
Derivative actions—Continued 

Necessity of right of action and association, 

§ 85 

Nonresidence, costs, security, § 1280, n. 70 
Parties, § 91 

Permissive intervention, § 139 
Persons entitled to sue, § 88 
Pretrial procedure, consolidation, § 916, p. 244 
Protective committee, standing to bring, § 88, 
p. 139, n. 14 

Batification of wrongful act, § 90 
Real party in interest, § 56 
Refusal of association to act, § 87 
Rights, § 67 

Service of process on foreign executor, § 209, 
p. 297, n. 50 

Settlement, matters considered, § 1, p. 38, 
n. 28 

Striking out, 

Allegations of complaint, § 434, p. 637, 
n. 57 

Defense asserting improper motive in 
bringing, § 418, p. 615, n. 24 
Moot matter, § 413, p. 610, n. 8 
Sufficiency of refusal to act, § 87 
Summary judgment, § 1178; § 1185, n. 35 
Time of refusal to act, § 87 
Trial by court, weight and sufficiency of evi¬ 
dence, § 1033, n. 38 
Ultra vires acts, § 86 

Weight and sufficiency of evidence, trial by 
court, § 1033, n. 38 
Dismissal and nonsuit, ante 
Execution, § 1254, n. 66 
Fraud, 

Derivative class action, § 86 
Soliciting participation, § 91 
Docketing of cases, § 933, p. 275, n. 1 
Entry of judgment, § 1229, n. 51 
Findings of fact and conclusions of law, 
sufficiency, § 1051, n. 14 
Options, separate trials, § 917, p. 252, n. 66 
Sales, findings of fact and conclusions of 
law, sufficiency, § 1045, n. 51 
Summary judgment, § 1178, n. 16 
Intervention, § 149 

Joinder of parties, receiver’s suit to set aside lien 
against corporate asset, § 116, p. 175, n. 5 
Jurors, selection, § 957 
Jury trial, § 951, p. 314, n. 79 
Meetings, minute books, production for inspec¬ 
tion, etc., § 717 

National banks, summary judgment, § 1161 
Nonjoinder of parties, § 172, p. 258, n. 46 
Options, misjoinder, separate trials, § 917, p. 252, 
n. 66 

Permissive intervention, § 149 
Redemption, summary judgment, § 1179, il 29 
Reports, production for inspection, etc., § 717 
Restitution, separate trials, § 917, p. 248, n. 39 
Sales, fraud, findings of fact and conclusions of 
law, § 1045, n. 51 

Short swing profits, generally, ante 
Summary judgment, § 1135, n. 14; § 1178 
Torts, summary judgment, § 1180/ n. 50 
Transcripts, costs, § 1288, n. 99 
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Stock and stockholders—Continued 

Witness fees, allowance as cost, § 1289, n. 754, 
n. 21 

Stock exchange, stockholders actions, costs, security, 
§ 1279, p. 725, n. 47 

Stock market crash, judicial notice, § 442, p. 650, 
n. 93 

Storage, carriers, summary judgment, § 1165, n. 50 
Stores, false, judgment notwithstanding verdict, 
§ 1222, n. 77 

Stoves, explosion, instructions to jury, § 985, n. 68 
Strangers, 

Counterclaim for cross claims against, § 316 
Cross claims, asserting against, § 319 
Judgments, § 1108 
Substitution of parties, § 156 
Street railroads, contracts, summary judgment, § 1178, 
n. 17 

Streets and alleys. 

Railroad tracks, summary judgment, § 1165, n. 55 
Reversion, summary judgment, § 1172, n. 57 
Strict construction, judgment on the pleadings, § 400 
Strikes, enjoining officials from violating rights to 
picket, party, § 44 

Striking out, §§ 413-440, pp. 608-647 
Accord and satisfaction, § 425 
Account stated, defenses of, § 425 
Admissions of truth, consideration, § 439 
Affidavit, 

Considering in determining motion, § 438 
Summary judgment, § 1196 
Affirmative defense, § 425 

Pre-trial conference of facts and admissions, 
considering, § 438 
Allegations, § 434 
Amended pleading, § 426 
Answer, allegations in, § 435 
Assumption of risk, § 425 
Belief of pleader, § 427 

Brief, special matter contained in, considered, 
§438 

Claim for damages set up in defense, § 435 
Compromise or settlement, § 425 
Conclusions, § 427 

Matter submitted or taken as true, § 439 
Contributory negligence, § 425 
Counterclaim, § 428 
Court’s own motion, § 413 

Impertinent allegations, § 419 
Cross claims, § 428 

Damages, amended and supplemental complaint 
referring to, § 434 
Defenses, ante 
Denials, § 429 
Deposition, 

Considering deposition referred to in briefs, 

§ 438 

Failure to appear or testify, § 643 
Determination of motion, §§ 437-^39 
Effect, § 440 

Discretion of court, § 414 

Diversity of citizenship case, law governing, § 413 

Effective determination, § 440 

Election between claims of defenses, § 398 

Enlargement of time, § 436 

Entire pleading, § 430 

Estoppel, defense of, § 425 , 
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Striking out—Continued 

Evidentiary matter, §§ 431, 438 
Summary judgment, § 1189 
Extension of time, § 436 
Failure of consideration, defense, § 425 
Failure to answer written interrogatories, § 694 
Frivolous matter from pleading, § 422 
Generalization, § 427 
Grounds, §§ 417-423 
Hearing, time, § 437 
Illegality, defense, § 425 
Immaterial matter, §§ 413, 418 
Amended pleadings, § 426 
Damages, § 434 
Determination, § 437 
Entire pleading stricken, § 430 
Prejudice to other party, § 416 
Impertinent matter, §§ 413, 419 
Amended pleading, § 426 
Counterclaim, § 317, p. 473, n. 32 
Damages, § 434 

Prejudice to other party, § 416 
Inconsistent allegation, § 413 
Insufficient defense, prejudice to other party, 
§ 416 

Irrelevant matter, § 418 
Issues of law, § 432 
Laches, affirmative defense, § 425 
Lack of jurisdiction defense, motion for ruling, 
§ 374, p. 562, n. 59 
Law governing, § 413 

Leave to amend, sustaining motion with or with- 
out, § 440 

Limitation of actions as defense, § 425 
Limited scope of motion, § 413 
Matter in issue under other allegations, § 423 
Matters considered in determining motions, 
§438 

Matters which may be stricken, §§ 424-432 

Moot matters, § 413 

Negligence defenses, § 425 

Partial defenses, § 435 

Particular pleadings or matter, §§ 424-432 

Parties, amendment of pleadings, § 323 

Payment, defenses of, § 425 

Prayer for relief, § 433 

Prejudice to other party, § 416 

Redundant or prolix matter, § 420 
Premature motion to strike, § 436 
Prescription, defense, § 425 
Questions of law, § 432 
Redundant matter, §§ 413, 420 
Amended pleadings, § 426 
Damages, § 434 

Determination of motion, § 437 
Entire pleading, § 430 
Prejudice to other party, § 416 
Reinstatement of defense, § 437 
Reiteration, § 420 
Release, defense, § 425 
Repetition, § 420 
Res judicata defense, § 425 
Scandalous matter, §§ 413, 421 
Amended pleadings, § 426 
Damages, § 434 
Entire pleading, § 430 
Prejudice to other party, § 416 


Striking out—Continued 

Separate defenses determined on former trial, 
§ 435 

Set-offi, § 428 
Setting aside order, § 437 
Sham matter from pleading, §§ 371, 422 
Specification of negligence, § 423 
Substance of pleading in determining motion, 
§437 

Substituted pleadings, § 426 

Substitution of parties, order granting, public 
officers, § 165 

Subtitles appearing in complaint, § 423 
Sufficiency of pleading, §§ 433-435 
Testing by motion to strike, § 433 
Summary judgment, motion treated as, § 1186 
Matters considered, § 1191, n. 2; § 1209, 
p. 634, n. 88 

Supplemental pleading, § 426 
Third-party complaint, § 127 
Allegations, § 125 

Time for hearing in determination, §§ 436, 437 
Titles appearing in complaint, § 423 
Treated as motion to dismiss, § 846 
Truth, matters admitted or taken as true, consid¬ 
eration, § 439 
Unnecessary matter, § 423 
Unresponsive matter, § 418 
Waiver, defense of, § 425 
Want of consideration as defense, § 425 
Sua sponte, jury trial, § 943 
Subcontractors, 

Bonds, summary judgment, § 1163 
Breach of contract, 

Findings of fact and conclusions of law, 
§ 1038, n. 5 

Surety company, permissive joinder of par¬ 
ties, § 116, p. 176, n. 11 
Intervention, § 148 
Subheadings, complaint, § 263 

Submarines, damage actions, dockets, transfer, § 933, 
p. 274, n. 93 

Submission of controversy, juries. 

Conclusions from evidence, § 962 
New trial, § 1064 
Sufficiency of evidence, § 960 
Preliminary question, § 961 
Subpoena duces tecum. Production of documents and 
things, generally, ante 
Subpoenas, § 517 

Costs, § 1282, p. 735 
Deposition, § 582 

Issuance without service of notice of exam¬ 
ination, § 576 

Executions, supplementary proceedings, § 1269 
Service, § 195, p. 282, n. 13 

Summary proceeding to enforce, findings of fact 
and conclusions of law, § 1041 
Witness fees, cost, § 1289, p. 755 
Subrogation, 

Real parties in interest, § 55 
Third-party proceedings, §§ 120, 123 
Subsequent application to intervene, §§ 140, 142 
Subsequent motions, summary judgment, § 1155 
Subsequent pleadings, 

Amount in controversy, effect, § 475 
Carrying defect in prior proceeding, § 365 
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Subsidiary corporations, 

Derivative actions, consolidation, § 916, p. 239, 
n. 54 

Foreign corporations, service of process, § 219 
Reorganization, summary judgment, § 1160, n. 11 
Service of process on officer or agent, § 202 
Subsidies, 

Affidavits, summary judgment, § 1198, n. 19 
Expert witnesses, final argument, § 925, p. 265, 
n. 1 

Summary judgment, § 1182 
Subsistence. Travelling expenses, generally, post 
Substance of pleading, determining motion to strike, 
§ 437 

Substantial compliance with rules sufficient, § 14 
Substantial evidence. 

New trial, § 1073, p. 446 
Submission of case to jury, § 960, n. 79 
Substantive laws. 

Local rules of district court not to change, § 21 
Procedural law distinguished, § 23, p. 65, n. 98 
Substantive rights, effective rule, § IS 

Procedural rights, conformity to state practice, 
§ 25 

Substitute judges, new trial on court’s own initiative, 
§ 1083, n. 26 

Substituted pleadings, striking out, § 426 
Substituted service of process. Service of process, 
ante 

Substitution of Parties. Parties, ante 
Subtitles, complaint, striking out, § 423 
Successive amendments, §§ 324, 325 
Successive use, discovery by interrogatories and depo¬ 
sitions, §§ 652, 655 

Successors in office, substitution of parties, § 157, 
p. 243, n. 62 

Suffering. Pain and suffering, generally, ante 
Sufficiency, 

Amendment of pleadings, ante 
Answer, § 301 
Complaint, § 263 
Cross claim, § 319 

Evidence. Weight and sufficiency of evidence, 
generally, post 

Jurisdictional averments, §§ 268-276, pp. 383- 
413 

Complaint, § 268 
Pleadings, ante 
Service of process, § 190 

Statement furnished, motion for more definite 
statement, § 396 

Subpoena duces tecum, issuance in connection 
with taking deposition, § 587 

Suicide, 

Presumptions, instructions to jury, § 988, n. 82 
Special verdict, § 1019, n. 12 
Summary judgments, §§ 1135-1218, pp. 525-645 
Abatement and revival, § 1150 
Absence of genuine issue of fact, § 1141, p. 534 
Accounts and accounting, § 1156 
Administrative bodies and procedure, ante 
Admissibility of evidence, §§ 1189, 1200 
Matters considered, § 1209, p. 635 
Question to be decided, § 1205 
Admissions, § 1141, p. 535; §§ 1143, 1210 

Absence of genuine issue of fact, § 1141, 
* p. 534 
35B C. J.S.—58 


Summary judgments—Continued 
Admissions—Continued 

Admitted or undisputed facts, § 1143 

Consideration with other motions, § 1211 

Evidence, § 1189 

Existence of fact issue, § 1206 

Matters accepted as true, § 1191 

Matters affecting right to, § 1140 

Matters considered, § 1209, p. 634 

Motion for summary judgment, § 1185, n. 33 

Parties, § 1210 

Pleading, § 1154 

Purpose, § 1136 

Questions to be decided, § 1204 
Scope of remedy, § 1137 
Time for consideration of motion, § 1208 
Affidavits, f§ 1194-1198, pp. 606-617 
Admitted facts, § 1143, n. 41 
Answer, § 1155 

Consideration with other motions, § 1211 

Construction, § 1197 

Continuance, § 1208 

Contracts, § 1166 

Counter-affidavits, ante 

Defects, § 1196 

Depositions, opposition, § 1199 
Exhibits, § 1200 
Form and requisites, § 1195 
Issues, proof and variance, § 1141, p. 535 
Materiality, § 1142 
Matters affecting right, § 1140 
Necessity, § 1135 
Negligence, § 1159, n. 8 
Objections, § 1196 
Purpose, § 1136 

Railroads, misdelivery of goods, § 1165, n. 58 
Scope of remedy, § 1137 
Subsequent proceedings, § 1202 
Sufficiency of showing, § 1198 
Affirmative defenses, §§ 1149, 1153-1155 
Scope of remedy, § 1137 
Agriculture, § 1157 

Amendment of answer after entry, discretion of 
court, § 331, p. 504, n. 20 
Amendment of pleadings after motion for, § 331, 
p. 502, n. 10 

Answer to written interrogatories, postponement 
until determination of motion, § 689 
Attorney’s fees, allowance as cost, § 1283, p. 737, 
n. 79 

Bankruptcy, § 1160 
Banks, § 1161 

Bias or prejudice, § 1135, n. 27; §§ 1202, 1208 
Other motions treated as, § 1186 
Relief granted, § 1213 
BiUs and notes, § 1162 
Bonds, § 1163 
Books and papers, § 1200 
Briefs, §§ 1196, 1199 
Admissions, § 1210 
Matters considered, § 1209, p. 635 
Brokers, § 1164 
Burden of proof, § 1192 
Carriers, § 1165 
Clear case, necessity, § 1203 
Comparison with motion to dismiss, § 844 
Conclusions, § 1212 
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Summary judgments—Continued 

Continuance to oppose, grant, § 8S4 
Contracts, § 1166 
Contributory negligence, § 1181 
Copy rights, § 1167 
Costs, taxation, § 1201, n. 66 
Counter-afiidaTits, § 1104, p. 609 
Automobiles, § 1159, n. 4 
Burden of proof, § 1192, n. 18, 21 
Construction, § 1107 
Defenses, § 1149, n. 99 
I^resentation of case, § 1188, n. 71 
Sufficiency of showing, § 1198 
Treatment of other motions, § 118G, n. 44 
Counterclaim. Set-off and counterclaim, gen¬ 
erally, ante 

Credibility of witnesses, § 1146 
Cross motions, § 1187 

^Matters considered, § 1101; § 1200, p. 634 
Damages, §§ 1140, 1163, 1165; § 1182, n. 84; § 1204 
Relief granted, § 1213 
Subsequent proceedings, § 1218 
Decedent’s estates, § 1168 
Defenses, §§ 1149, IloO, 1151, 1154, 1155, 1204 
Lack, § 1147 

Matters considered, § 1209, p. 635 
Relief granted, § 1213 
Testing sufficiency, § 1186, n. 53 
Depositions, §§ 1154, 1189, 1199 
Affidavits, § 1194, p. 608 
Burden of proof, § 1192 
Consideration with other motions, § 1211 
Continuance, § 1208 
Determination, § 1202 
Exhibits, § 1200 
Existence of facts, § 1206 
Issues, proof and variance, § 1141, p, 535 
Matters accepted as true, § 1191 
Matters affecting right, § 1140 
Matters considered, § 1209, p. 634 
Kegligence, § 1159, n. 8 
Opposition, § 1199 
Purpose, § 1136 
Questions to be decided, § 1204 
Scope of remedy, § 1137 
Sufficiency of showing, f 1198 
Determination, §§ 1202-1218, pp, 620-645 
Directed verdict, ante 
Discretion of court, § 1139 
Defenses, § 1149 
Hearing, § 1202 
Rights, § 1145 

Matters affecting, § 1140 
Time, § 1208 

Dismissal and nonsuit, § 1202 

Consideration with other motion, § 1211 
Distinguished, § 1138 
Relief granted, § 1213 
Treatment as, § 1186 
Documents, § 1200 
Employees, § 1169 

Fair Labor Standards Act, § 1170 
Entry, § 1229, n. 51 
Evidence, §§ 1189-1193, pp. 598-006 
Admissions, § 1210 
Depositions, § 1199 
Hearing, § 1202 


Summary judgments—Continued 
Evidence—Continued 
Issues, § 1141, p. 537 
Matters accepted as true, § 1191 
Matters considered, § 1209, p. 634 
Presentation, § 1188 
Purpose, § 1136 
Sufficiency, § 1207 
Time, § 1208 

Evidences of indebtedness, § 1163 
Executions, stay, § 1263 
Exhibits, § 1200 

Admitted facts, § 1143 
Conflict, § 1204, n. 2 
Hearing, § 1202 

Matters considered, § 1209, p. 634 
Presentation, § 1188 
Scope of remedy, § 1137 
Sufficiency, § 1198 
Existence of fact issue, § 1206 
Feigned issues, § 1142 
Findings and conclusions, § 1212 
Formal issues, § 1142 
Fraud, ante 
Hearing, § 1202 

Inferences or conclusions, §§ 1143, 1190 
Insurance, § 1171 

Interlocutory summary judgment, § 1214, p, 641 
Interpleader, ante 

Interrogatories, §§ 1143, 1202; § 1206, n. 29, 34 
Admissions, § 1210 
Matters considered, § 1209, p. 635 
Scope, § 1137 
Time, § 1208 

Issues of fact, materiality, § 1142 
Issues of law, § 1144 
Judgment on the pleadings, §§ 401, 407 
Jurisdiction, § 1150 
Abatement, § 1150 

Consideration with other motions, § 1211, n. 
36 

Corporations, § 1182, n. 1 
Dismissal, treatment of other motions, § 1186, 
n. 48 

Hearing, § 1202 

Matters accepted as true, § 1191, n. 2 
Operation and effect, § 1215 
Questions to be decided, § 1204 
Labor and employment, § 1169 
Contracts, f 1166 

Konresident commercial fisherman, § 1135, n. 
25 

Personal injuries, § 1203, n. 89 
Laches, § 1151 

Lack of cause of action or defense, § 1147 
Landlord and tenant, § 1173 
Libel and slander, ante 
Limitation of actions, § 1151 
Defenses, § 1149 
Operation and effect, § 1215 
Time, § 1208 

Matters affecting right, §§ 1140-1155, pp. 534-555 

Matters considered, § 1209, p. 633 

Mines and minerals, § 1174 

Mixed questions of law and fact, § 1205 

Monopolies, § 1158 

Mortgages, § 1175 
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Summary judgments—Continued 
Motor vehicles, ante 
Moving party, judgment against, § 118T 
Negligence, § 1181 
Operation and effect, § 1215 
Other motions, 

Consideration, § 1211 
Remedies distinguished, § 1138 
Partial adjudication, § 1214 

Partial summary judgment, § 1214, pp. 639, 640 
Pair Labor Standards Act, § 1170, n. 25 
Monopolies, § 1158, n. 99 

Particular cases or subject matter, §§ 1156-1182, 
pp. 555-591 

Parties, want of, § 1148 
Pleading, §§ 1135, 1154 

Consideration with other motions, § 1211 
Effect of prior decision, § 1155 
Lack of defense, § 1147 
Materiality, § 1142 
Matters accepted as time, § 1191 
Matters affecting right, § 1140 
Matters considered, § 1209, p. 634 
Purpose, § 1136, n. 34 
Questions to be decided, § 1204 
Scope of remedy, § 1137 
Prejudice. Bias or prejudice, generally, ante 
Presentation of case, § 1188 
Presumptions, § 1190 
Pre-trial conference, §§ 1143,1202,1208 
Distinguished, § 1138 
Matters considered, § 1209, p. 635 
Monopolies, § 1158, n, 93 
Prior decisions, effect, § 1155 
Proceedings, §§ 1139, 1183-1218, pp. 591-645 
Purpose, § 1136 

Questions to be decided, §§ 1204-1207, pp. 625-632 

Real estate, § 1172 

Reargument, § 1217 

Reason for replying, § 320 

Receivers, § 1160 

Refusal, effect, § 1216 

Release, ante 

Relief granted, § 1213 

Rent control, § 1173 

Res judicata, § 1152 

Right as matter of law, § 1145 

Sales, § 1176 

Scope of immedy, §§ 1137, 1138 

Seamen, § 1177 

Set-off and counterclaim, 

Allegations, § 1202, n. 60 
Consolidation of actions, § 916, p. 244 
Dismissal, § 1202, n. 82 
Existence, § 1153 
Issues, materiality, § 1142 
Jurisdiction, effect of asserting, § 478 
Matters accepted as time, § 1191 
Motion, § 1185 
Pleading, § 1154 
Questions to be decided, § 1204 
Relief granted, § 1213 
Stay, § 1218, n. 23 
Setting aside, § 1241, n. 55 
Sham pleading, ante 
Ships and shipping, § 1177 
Stipulations, § 1201 


Summary judgments—Continued 
Slock and stockholders, § 1178 
Subsequent proceedings, §§ 1202, 1218 
Summary proceedings, §§ 1202-1218, pp. 620-645 
Taxation, § 1179 
Time, §§ 1143, 1184, 1208, 1217 
Evidence, § 1191, n. 2 
Matters considered, § 1209, p. 636, n. 12 
Relief granted, § 1213, n. 45 
Torts, §§ 1180, 1181 

Transfer considered prior to motion for summary 
judgment, § 505 

Treatment of other motions as motions for sum¬ 
mary judgment, § 1186 
Undisputed facts, § 1143 

Vacating or setting aside, § 1217; § 1241, n. 43 
Waiver, § 1208 

Weight and sufficiency of evidence, §§ 1193, 1207 
Summary proceedings, 

Evidence at other trial or hearing, § 035, p. 280, 
n. 67 

Executions, § 1267, n. 65 

Findings of fact and conclusions of law, actions 
in which required, § 1041 
Jury trial, § 943, n. 6 
Verdict, § 1000 

Summons. Process, generally, ante 
Sunday, 

Entry of judgment, setting aside, § 1246, n. 91 
Verdict, § 995 

Superfluous pleading, motion to make complaint more 
definite and certain, § 380, p. 571, n. 31 
Supersedeas or stay. 

Appellate costs, § 1292, p. 764, n. 12 

Arbitration of discharge of employee, dismissal, 

§ 839 

Attachment and garnishment, § 239 
Attorney’s fees, allowance as cost, § 1283, p. 738, 
n. 81 
Bonds, 

Appellate costs, § 1292, p. 764 
Judgment, satisfaction, § 1121, n. 36 
Continuance as stay by court order, § 879 
Costs, 

Enforcement, § 1295 
Security, § 1279, p. 724, n. 45 
Delay, appellate costs, § 1294, n. 37 
Deposition, examination until priority examina¬ 
tions completed, § 609 
Dockets, § 933, p. 273, n. 83 
Executions, § 1263 
Garnishment, § 239 

Judgment, findings of fact and conclusions of law, 
amendment, § 1053 

Motion for production of documents or things un¬ 
til jurisdictional issue determined, § 701 
New trial, § 1084 

Separate trial, legal action, § 918, p. 255 
Summary judgment, § 1218, n. 23 
Supplemental pleadings, §§ 350-356, pp. 532-541 
Addition to parties plaintiff, § 351 
Amendment distinguished, §§ 322, 350 
Answer, §§ 353, 356 
Complaint, §§ 353, 354 

New cause of action, § 355 
Counterclaim, § 353 
Discretion of court, §§ 350, 352 
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Supplemental pleadings—Continued 
Jury trial, 

Demand, § 946, n. 45; § 947, n. 58 
Waiver, § 948, p. 303, n. 76 
liOave of district or circuit court, supplemental 
complaint, § 354 

Motion for transfer considered prior to motion 
for leave to file, § 505 

Motion for transfer considered prior to motion 
for summary judgment, % 505 
Motion to strike, § 426 
Nature, § 351 

New cause of actions, complaint, § 355 
Pleadings wliicli may be filed, §§ 353-356 
Purpose, § 351 
Striking out, § 426 
Time, answer, § 356 

Supplementary instructions, coercion, § 931, n. 67 
New trial, § 1071 
Supplementary proceedings, 

Executions, §§ 1267-1271, pp. 706-710 
See, also, C.J.S. Executions 
Examination, § 1269 
Intervention, § 129 
State in proceedings, answer, § 356 
Support and maintenance, 

Consent judgment, § 1117, n. 4 
Default judgment, setting aside, § 1130, p, 518, 
n. 22 

Judgments, registration in other districts, § 1232, 
n. 78 

Seamen, excessive damages, new trial, § 1077, n. 49 
Verdict, responsiveness, § 1001, n, 26 
Suppression, 

Deposition, § 632 
Written interrogatories, § 672 
Supreme court, 

Power to regulate procedure, § 5 
Rules promulgated by, § 1 
Surety. Principal and surety, generally, ante 
Surgeons. Physicians and Surgeons, generally, ante 
Surmise, 

Inferences from evidence, questions of law and 
fact, § 965 

Submission of ease to jury, sufficiency of evi¬ 
dence, § 960 
Surplusage, 

Apportionment of damages, verdict, § 1005, n. 63 
Complaint, striking out, § 423 
Jurisdictional amount allegations, jurisdiction 
not dependent on amount in dispute, § 274 
Objectionable conclusions of law, § 264, p. 372, n. 
98 

Prayers for release not justified by pleadings, 
§ 280 

Realty actions, immaterial allegations, § 297 
Verdicts, § 1001 
Surprise, 

Affirmative defense or avoidance to prevent, § 306 
Default judgment, setting aside, § 1130, p. 518; 
§ 1133 

Depositions, examination to prevent, § 622 
Issues actually litigated preventing claim, § 357 
Judgments, 

Release, § 1086 

Setting aside, § 1243; § 1249, p. 690 
New trial, §§ 1078,1100 


Surprise—Continued 

Party to his prejudice, continuance, grounds, § 
883 

Pre-trial conference, purpose to eliminate, § 906 
Purpose of rules to avoid, § 8 
Rebuttal evidence, § 939, n. 11 
Reception of evidence, § 935, p. 279 
Variance between pleading and proof, § 361 
Written interrogatories to parties, purpose to 
avoid, § 646 
Surrebuttal, 

Admissibility of evidence, § 939 
Trial by jury, § 1031, n. 19 
Surveillance, jurors, § 955, n. 14 
Surveys and surveyors, 

Entry on property for purpose of, § 696 
Fees, security, § 1279, p. 727, n. 62 
Suspension, 

Executions, § 1263 
Judgment liens, § 1252 

Judgments, hearings for setting aside, § 1251 
Suspicion, 

Summary judgment, § 1204 
Verdict, remittitur, § 1101 

Swimming and swimming pools, discrimination due to 
race, proof necessary for class action, § 81 
Switchmen, personal injuries, admissibility of evi¬ 
dence, new trial, § 1066, n. 8 
Sympathy, 

Damages, new trial, inferences, § 1096 

Final argument, § 925, p. 264 

Instructions to jury, § 985 

Jury, arguments and conduct of counsel, § 923 

Remittitur, new trial, § 1101 

Verdict, new trial, § 1072 

Systematic transaction, foreign corporation doing busi¬ 
ness in state, service of process, § 213 
Tables, actuarial tables, new trial, questions consid¬ 
ered, § 1095 

Taking case or question from jury, §§ 958-982, pp. 32-^^- 
357 

Tampering, jurors, new trial, § 1070 
Tangible things, depositions and discovery, scope of ex¬ 
amination, § 624 

Tank cars, rents, monopolies, summary judgment, 
§ 1158, n. 98 

Tape recordings made by party, production of docu¬ 
ments and things, § 711, p. 999, n. 26; § 729 
Tardiness, jury trial, excuses, § 948, p. 307 
Tax court, rules not applicable to, § 11 
Tax liens, 

Enforcement, service of process, judgment, § 1107, 
n. 44 

Intervention by United States, amendment to con¬ 
form to proof, § 334, p. 510, n. 61 
Summary judgment, § 1179; § 1202, n. 70 
Taxation, 

Actions, 

Complaint, § 299 

Consolidation of actions, § 916, p. 242, n. 79 
Defects in pleading, dismissal, § 837 
Recovery, conformity to state practice, § 29, 
p. 72, n. 75 

Subjective desire insuflacient to maintain, § 53, 
p. 105, n. 71 

Witness, immunity from service of process, 
§ 193, p. 280, n. 98 
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Taxation—Continued 
Costs, ante 

Cotton, summary judgment, § 1157, n. 88 
Enjoining collection, burden of proof, § 448, p. 657, 
n. 48 . 

Erroneous refund, intervention by United States 
to recover, § 152, p. 238, n. 91 
Income taxes, generally, ante 
Intervention because of obligation to pay, § 145 
Judgments, enforcement, § 1267 
Liens. Tax Liens, generally, ante 
Penalties, judgment, pleading, § 1109, p. 493, n. 67 
Refunds, 

Amendment of complaint to show condition 
precedent, § 339 

Judgment, setting aside, § 1243, n. 92 
Returns and related documents, production for in¬ 
spection, etc., § 728 

Stay of collection, real party in interest, § 57 
Summary judgment, § 1179 
Teachers, 

Class action, school principal as representative, 
§ 72, p. 122, n. 52 

Damages, summary judgment, § 1218, n. 21 
Technical distinctions between law and equity, aboli¬ 
tion, § 4 

Technical errors, 

New trial, § 1061 

Pleading, default judgment, § 1126 
Technical experts, 

Pees, costs, § 1284, n. 34 
Judge’s remarks and conduct, § 922, n. 41 
Technical records, admissibility in evidence, § 457 
Technical terms, instructions to jury, § 985 
Telegraphs and telephones. 

Interception of conversation, dismissal, § 981, n. 3 
Listing, foreign corporation, doing business with¬ 
in state, service of process, § 213, p. 311, n. 55 
Temporary adjournment, discretion of court, § 915 
Temporary presence, place of pretrial examination, 
§ 613 

Temporary residence, service of process, § 197 
Temporary sidewalk, ice and snow, final argument, 
§ 925, p. 264, n. 1 

Tenants. Landlord and tenant, generally, ante 
Tenants in common, 

Intervention, trespass to try title, § 155 
Joinder of parties, § 107 
Summary judgment, § 1172 
Tender, costs, § 1276 

Tennessee Valley authority, costs, security, § 1279, p. 
1274, n. 45 

Term insurance. Life insurance, generally, ante 
Term of court, 

Default judgment, setting aside, § 1130, p, 521 
Expiration not effecting power of court, § 16 
Findings of fact, § 1037, n. 94 
Judgments, 

Reformation, § 1233, n. 90 
Setting aside, time, § 1249, p. 692 
Termination, 

Contracts, 

Damages, new trial, § 1075, n. 8 
Summary judgment, § 1166 
Examination, deposition, § 606 
Grounds, § 607 

Terminology, special verdict, § 1022, n. 25 


Territorial limits. 

Executions, § 1260 
Judgments, § 1107 
Service of process, § 190 

Third-party procedure, § 124 
Subpoenas, executions, supplementary proceed¬ 
ings, § 1269, n. 85 
Territories, judicial notice, § 445 
Tests, 

Admissibility of testimony given at former trials, 
§ 452, p. 668, n. 3 
Compulsory counterclaim, § 313 
Directed verdict, § 975 

Discretion in adding parties, § 175, p. 261, n. 74 
Foreign corporation doing business within state, 
service of process, § 213 

Impracticability of joining all members of class, 
§ 70 , 

Indispensable parties, § 95, p. 148, n. 99 
Intervention, § 179 

Matter of right or privilege, § 140, p. 223, n. 8 
Joinder of superior official as party, § 103, p. 161, 
n. 63 

New cause of action, § 338 
New trial, § 1057 

Order permitting third party to be brought in, 
propriety, § 127 
Production of things for, § 729 
Relevancy in discovery proceedings, § 537 
Remedy and adequacy thereof, § 39, p. 82, n. 48 
Reports, production for inspection, etc., § 724 
Separate action maintained on separate claim, 
§ 40 

Subpoenas duces tecum, § 518 
Allowance, § 586 

Third-party procedure, bringing in new parties, 
§ 119, p. 185, n. 28 
Theaters and shows. 

Monopolies, findings of fact and conclusions of 
law, § 1055, n. 53 
References, costs, § 1287, n. 82 
Theories, 

Claim, stating in complaint, § 266 
Judge’s remarks and conduct, § 922 
New trial, § 1078 
Permissive intervention, § 129 
Submission of case, verdicts, § 1001 
Things. Production of documents and things for in¬ 
spection, copying, or photographing, generally, 
ante 

Third parties, 

Admissions of facts, requests for information, 

§ 761 

Affirmative defenses, summary judgment, § 1149, 
n. 98 

Amendment of pleading to assert claim against, 

§ 343 

Appellate costs, § 1292, p. 763, n. 5 
Claims against plaintiff, § 118 
Contributions, separate trials, § 917, p. 245, n. 13 
Dismissal and nonsuit, ante 
Diversity of citizenship, ante 
Interpleader, separate trials, § 917, p. 248, n. 40 
Interrogatories, § 1010 
Adverse parties, § 658 

Defenses of contributory negligence and as¬ 
sumption of risk, § 684 
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Third parties—Continued 

Interrogatories—Continued 

Information from, scope, § 679, p. 949, n. 54 
Joinder, separate trials, § 917, p. 252 
Judgments, 

Nunc pro tunc entry, § 1229 
Setting aside, § 1233, n. 25 
Jurisdiction, compulsory counterclaim, § 312 
Production of documents and things for inspec¬ 
tion, copying or photographing, ante 
Proper parties, summary judgment, § 1148, n. 87 
Separate judgments, § 1110, p. 496 
Separate trials, § 917 

Summary judgment, § 1203, n. 90; § 1215 
Relief granted, § 1213 
Third party practice, 

Ability to implead third parties, change of venue, 
consideration, § 508 

Addition to parties by, construction of rules, 
§ 42 

Amendment to cure defects in parties, § ISO 
Answer, waiver of amendment of complaint, § 364 
Change of venue, convenience of parties and wit¬ 
nesses, consideration of ability to implead, 
§ 508 

Consideration, § 508 
Deposition of original plaintiff, § 560 
Indemnity, judgment, relief granted, § 1114, n. 68 
Intervention, generally, ante 
Judgment, entry, § 1220, n. 57 
Jury trial, waiver, § 946, n. 46 
Motions and orders, §§ 123, 125 
After close of case, § 126 
Discretion of court, § 119 
Time, § 126 

Negligence, summary judgment, § 1181, n. 68 
New parties, bringing in, §§ 117-127, pp. 176-204 
Objections, § 178 

Partial summary judgment, § 1214, p. 642 
Sales, summary judgment, § 1176, n. 91 
Separate trials, legal and equitable matters, § 918, 
p. 253, n. 74 

Summary judgment, scope of remedy, § 1137 
Third persons. 

Breach of contract, parties, judgment, § 1108, n. 54 
Claiming amount sued on, intervention, § 145 
Conversation with jurors, new trial, § 1100, n. 52 
Examination, executions, § 12GS 
Jurors, conversation, new trial, § 1070 
Negligence, summary judgment, § 1181, n. 71 
Production of documents and things, § 713 
Tortfeasor, negligence, interrogatories, § 1012, n. 
40 

Threats, 

Negligence, final argument, § 925, p. 264, n. 1 
Reply claiming, § 320, p. 483, n. 18 
Three-judge court, findings of fact and conclusions 
of law, § 1046, n. 60 

Ticket agent, foreign corporation, service of process, 

§ 218 

Tie-in sales, anti-trust violation, findings of fact and 
conclusions of law, § 1050, n. 10 
Tie rods, automobiles, defective equipment, reception 
of evidence, § 935, p. 278, n. 34 


Time, 

Admissions of facts, response to requests for,> 
§ 764 

Allowance of additional time, § 765 
Aflidavits, summary judgment, § 1194, p 60S 
Alleged citizenship, averment in complaint, § 270^ 
Amendments, 

Defects in parties, § 180 
Jurisdictional matters, § 323 
Pleadings, §§ 331, 34S 

Amount in controversy, determination, § 474 
Answer, 

Amendment, § 331 
Service and filing, § 302 
Appeal and review, ante 
Applications, 

Additional party, counterclaim, § 318 
Default judgment, setting aside, § 1133 
Security for cost, § 1279, p. 726 
Bills and notes, summary judgment, § 1162, n, 26- 
Briefs, filing, § 1028, n. 89 
Bringing in new party, § 126 
Challenge to array, § 957 

Change of venue, convenience of parties and wit¬ 
nesses, § 506 
Complaint, ante 

Compliance with order for definite statement, 
§ 395 

Consolidation of actions, § 916, p. 243. n. 81 
Conversion, summary judgment, § 1202, n. 70 
Counterclaim, 

Application to bring in additional party, § 318 
Motion for leave to file, § 311, p. 461, n. 49 
Death action, commencement, § 3, p. 30, n. 38 
Default judgment, setting aside, § 1130, p. 520, zl 
44 

Demand, jury trial, §§ 946, 947 
Depositions and discovery, ante 
Determination of jurisdiction, § 468 
Directed verdict, § 979 
Motion, § 971 

Discovery. Depositions and discovery, ante 
Dismissal and nonsuit, 

Determination of motion, § 850 
Motion, § 845 

Substitution of parties, § 805 
Trial by court, § 1034 
Vacation of order, § 877 
Want of jurisdiction, § 799 
Entry of judgment, § 1228, n. 47; § 1229 
Equity jurisdiction, objections, § 470, p. 714, n. 50 
Executions, ante 

Existence of jurisdictional facts, amendment of 
pleading, § 323 
Extension of time, 

Answer, § 302 

Civil anti-trust act, § 302, p. 443, n. 85 
Effect of procuring stipulation on waiver 
of jurisdiction of person, § 478 
Anti-trust action, answer, § 302, p. 443, n. 85 
Attachment, reducing attached property to 
possession, law governing, § 23G 
Complying with order for more definite state¬ 
ment, § 397 

Judgments, setting aside, § 1249, p. 691 
Motion for more definite statement, § 394 
Motion to strike, § 436 
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Time—Continued 

Extension of time—Continued 
New trial, § 1085 

Stipulation for, voluntary appearance, § 246 
Written interrogatories, filing objection, § 667 
Filing, 

Affidavits, summary judgment, § 1194, p. 610 
Answer, § 302 

Findings of fact and conclusions of law, ante 
Hearings, executions, supplementary proceedings, 
§ 1269 

Improper venue, objections, § 481 
Interrogatories. Written interrogatories to par¬ 
ties, post 

Intervention, § 140 

Judgment notwithstanding verdict, § 1226 
Judgment on the pleadings, motions, § 406 
Judgments, entry, § 1229 
Jurisdiction, 

Judgments and decrees, § 1256 
Objections, § 466 
Motions and orders, ante 
New trial, ante 
Notice, 

Counsel, special verdict, § 1020 
Entry, default judgment, § 1127 
Objections and exceptions, ante 
Pleading, ante 
Polling jury, § 998 
Pretrial examination, § 610 

Production of documents and things for inspec¬ 
tion. copying or photographing, ante 
Reference, filing objections to report of master, 
§ 901 

Reopening case for further evidence, § 940 
Reqtnests, 

Instructions to jury, § 991 
Special verdict, § 1021 
Rules, 

Effective date, § 20 
Operation and effect, § 16 
.'.Separate trials, § 017, p. 251, n. 61 
Motion, § 917, p. 240. n. 20 
Service of process, ante 
Signature, trial journal, § 915, n. 41 
Special verdict, amendment, § 1025 
Striking out, afi:idavits, summary judgment, § 1196 
.Subpoena duces tecum, issued in coiinecUoii with 
taking deposition, § 587 
Substitution of parties, § 162 
: Summary judgment, ante 
Supplemental answer, § 356 
.Supplemental complaint, § 354 
Supplemental proceedings, consideration, § 352 
Trial of cases, § 933, p. 273 

Vacating or setting aside, judgments, § 1249, p. 
688 

Venue, objections, % 481 
Waiver of objection to venue, § 484, p. 724 
Witnesses, application for additional time to pro¬ 
duce, § 915, n. 47 

Written interrogatories to parties, post 
'Title of action, 

Class actions, § 63 
Complaint, § 263 

Striking out, § 423^ 


Title to property, 

Consent judgment, § 1117, n. 94 
Execution sale, 

Burden of proof, § 1264 
Vacation, § 1266 
Judgments, setting aside, § 1234 
Jury trial, § 945, n. 42; § 951, p. 311 
New trial, time, § 1085, n. 61 
Real party in interest, § 61 

Trustees and trust beneficiaries, § 62 
Service of process, nonresidents and absentees, 
§ 210 

Slander, summary judgment, § 1180 
Summary judgment, § 1187, n. 57 
Tobacco, warehousemen method of selling, judicial 
notice, § 442, p. 649, n. 88 

Tomato paste, condemnation, newly discovered evi¬ 
dence, new trial, § 1079, n. 73 
Tortfeasors. 

Joint tortfeasors, generally, ante 
Multiple parties, judgment, § 1111 
Torts, 

Class actions, jury trial, § 951, p. 311 
Complaint, pleading in the alternative, § 267 
Directed verdict, § 977, n. 45 
Dismissal or nonsuit, § 981 
Defects in pleading, § 83$ 

Elections between claims or defenses, § 398, p. 
596, n. 39 

Excessive damages, new trial, § 1077 
Federal Tort Claims Act, generally, ante 
Instructions to jury, objections, waiver, § 992, 
n. 56 

Joinder of causes of action, § 40, p. S3, n. 59 
Libel suit, counterclaim in assumpsit for goods 
sold and delivered, § 309, p. 456, n. 94 
Motion for more definite statement, § 390 
Permissive joinder of parties, § 113, p. 170, n. 61 
Pleading in the alternative, § 267 
Summary judgment, § 1158, n. 93; §§ 1180, 1181 
Towage, summary judgment, § 1177 
Towns. Municipal corporations, generally, ante 
Tractors, 

Conversion, summary judgment, § 1202, n. 70 
Damage action, new trial, § 1098, n. IS 
Farm, forfeitures, judge’s remarks and conduct, 
§ 922, n. 25 

Wrongful death, reception of evidence, § 935, p. 
280, n. 59 

Tractor-trailers, damages. 

Judgment notwithstanding verdict, § 1220, n. 66 
Summary judgment, § 1159, n. 8 
Trade acceptances, attorney’s fees, allowance as cost, 
§ 1283, p. 736, n. 73 

Trade-marks, trade-names and unfair competition. 
Amendment seeking injunctive relief, striking out, 
§ 426 

Amount in controversy, 

Findings of fact and conclusions of law, § 
1039, n. 10 

Separate trial, § 917, p. 250, n. 52 
Change of venue, convenience of parties and wit¬ 
nesses, § 502 

Complaint, sufliciency of federal question aver¬ 
ments, § 273 
Costs, § 1273, n. 23 
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Trade-marks, trade-names and unfair competition— 
Continued 

Counterclaim, § 317, p. 473, n. 36 
Permissive counterclaims, § 315 
Damages, separate trials, § 917, p. 249, n. 41 
Dismissal of actions or suits involving, defect in 
pleading, § 839 

Findings of fact and conclusions of law, amend¬ 
ment, § 1(>54, n. 43 
Injunction, 

Costs, securities, § 1279, p. 725, n. 45 
Jury trial, § 945, n. 40 
Separate judgments, § 1110, p. 497, n. 1 
Joinder of parties, § 95, p. 146, n. 81 
Jury trial, § 951, p. 311; § 954, n. 4 
Misjoinder, patent infringement action, § 40, p. 
86, n. 77 

Motion for more definite statement, § 386, p. 587, n. 
96 

Permissive counterclaims, § 315 
Pleadings, jury trial, § 947, n. 62 
Purchase from receiver of corporation, party to 
action to determine whether name asset of 
corporation, § 42 

Requisites and sufficiency of complaint, f 281 
Separate judgments, § 1110, p. 497, n. 1 
Separate trials, § 917, p. 247, n. 31 
Substitution of parties, infringement action, § 161 
Summary judgment, § 1158 
Torts, summary judgment, § 1180 
Trade secrets, 

Depositions and discovery, 

Examination, § 630 

Protective order, § 603 

Refusal to divulge information, § 537 

Scope, § 627 

Infringement, separate trials, § 917, p. 247, n. 30 
New trial, time, § 1085, n. 43 

Process of manufacturing, subpoena duces tecum, 
§ 586, p. 845, n. 6 
Production, § 709 

Subpoena duces tecum, grounds for quashing, 
§ 518 

Written interrogatories, 

Protective orders, § 673 
Scope, § 688 

Wrongful use, jury trial, § 951, p. 313 
Trading with the Enemy Act, 

Intervention in suits brought by attorney general, 
§ 144 

Witnesses, mileage, § 1290, n. 43 
Trailers, 

Conversion, findings of fact and conclusions of 
law, matters not in issue, § 1039, n. 10 
Damages, new trial, § 1098, n. 18 
Leases, summary judgment, § 1159, n. 7 
Transcripts, 

Appellate costs, § 1292, p. 760, n. 90; § 1293 
Costs, §§ 1286, 1288 

Forma pauperis proceedings, security, § 1281, n. 6 
New trial, § 1061 

Previous testimony, refreshing recollection, depo¬ 
sitions, § 608 

References and referees, ante 
Transfer of actions, 

Change of venue, generally, ante 
Dockets, § 933, pp. 273, 274 


Transfer of interest, 

Joinder of parties, § 94 
Substitution of parties, §§ 156, 161 
Transferees, 

Intervention, § 146 
Real party in interest, § 61 

Transitory action, personal service of process, § 191, 
p. 277, n. 65 

Transparent charges, summary judgment, § 1154 
Transportation, 

Agents, foreign corporation, service of process, 
§ 218 

Contracts, breach, final argument, f 925, p. 263, n. 
93 

Stock, sales, fraud, findings of fact and conclu¬ 
sions of law, § 1051, n. 14 
Summary judgment, § 1177 
Employees, § 1169, n. 23 

Traumatic shock, remittitur, new trial, § 1101, n. 76 
Travelling expenses, 

Attorneys, § 1283, p. 742; § 1285 
Expert witnesses, costs, § 1289, p. 754, n. 27 
Pretrial examination of nonresident plaintiff, 
§ 612, p. 873, n. 17 

Service of process, costs, § 1282, p. 736 
Witnesses, 

Attendance, § 520; § 1289, p. 753, n. 16; § 1290 
Depositions, § 1284 

Treasurer of United States, complaint in action 
against, § 281 
Treble damages. 

Admissions, summary judgment, § 1210, n. 30 
Affidavits, summary judgment, § 1198, n. 11 
Anti-trust actions, jury trial, § 952, n. 90 
Costs, securities, § 1279, p. 725, n. 46 
Default judgment, 

Entry by clerk, § 1125, n. 55 
Setting aside, § 1130, p. 519, n. 29 
Injunctions, jury trial, § 954, n. 4 
Jury trial, § 951, p. 311, n. 49 
Monopolies, summary judgment, § 1158 
Motion to strike allegations of complaint, denial, 
§ 434 

Proper parties, summary judgment, § 1148, n. 87 
Rent control, summary judgment, § 1173, n. 74 
Robinson-Patman Act and Sherman Anti-Trust 
Act, class action, § 76 
Trespass, 

Costs, § 1278, n. 26 
Directed verdict, § 977, n. 62 

Discretion of court, § 1274, p. 715, n. 55 
Joinder with assumpsit, § 40, p. 84, n. 60 
Jury trial, demand, § 946, n. 46 
Summary judgment, §§ 1172, 1180 
Trespass to try title. 

Docketing of cases, § 933, p. 275, n. 99 
Intervention by tenants in common, § 155 
Trial, §§ 915-1056, pp. 237-424 
Additur, § 1102 
Advisory jury, § 1029 

Affidavits, trial by, judgment of pleading, policy 
of court, § 403, p. 600, n. 76 
Amendment of answer after start, § 331, p. 504, 
n. 24 

Arguments and conduct of counsel, § 920 

Control by court, §§ 923-926, pp. 260-268 
Attachment proceedings, § 236 
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Trial—Continued 

Calendars, §§ 933, 934, pp. 272-277 
Court, Trial by, §§ 1028-1056, pp. 39^^-424 
Custody and conduct of jury, §§ 928-931, pp. 267- 
271 

Depositions and discovery, generally, ante 
Dockets, §§ 933, 934, pp. 272-277 
Evidence, 

Admissible on rebuttal and surrebuttal, § 939 
Reception, §§ 935-942, pp. 277-290 
Exceptions, § 932 

Final argument, counsel, § 925, p. 263 
Former trial. 

Directed verdict, § 980 
Evidence, summary judgment, § 1202 
Matters considered, § 1209, p. 635 
Garnishment proceedings, § 236 
Inadvertent trial, § 1078 
Instructions to jury, generally, ante 
Joint trial, generally, ante 
Judge’s remarks and conduct, § 922 
Juries, generally, ante 
Jurisdiction, generally, ante 
Jury trial. Juries, generally, ante 
Lists, §§ 933, 934, pp. 272-277 
Mistrial, generally, ante 
New trial, generally, ante 
Objections and exceptions, § 932 
Offer of proof, § 937 
Opening and closing, § 920 

Opportunity for full and fair preparation, con¬ 
sideration for change of venue, § 508 
Order of proof, § 938 

Pending cases, application of rules, § 20 
Preparation, 

Depositions pending action, § 550 
Grounds for motion for more definite state¬ 
ment, § 381 

Production of documents and things, attorney- 
client privilege, § 711 
Presence of parties and attorneys, § 919 
Pre-trial conference, generally, ante 
Rebuttal evidence, § 939 

Reception of evidence, §§ 935-942, pp. 277-290 
Objections and waiver, § 941 
Rehearing, generally, post 
Reopening case for further evidence, § 940 
Separate trials, generally, ante 
Separation of witnesses, § 936 
Special verdicts, generally, ante 
Striking evidence from case, § 942 
Surrebuttal evidence, § 939 

Taking case or question from jury, §§ 958-982, 
pp. 324-357 

Verdict, generally, post 
View and inig)ection by jury, § 921 
Witnesses, remarks or acts, § 927 
Trial de novo, issues, proof and variance, § 1058 
Trick or device, service of process, § 206 
Trip lease, trailer, summary judgment, f 1159, n. 7 
Triple-spaced typewriting, findings of fact and con¬ 
clusions of law, preparation, § 1047, n. 71 
Trivial facts, summary judgment, § 1142 
Trivial irregularities, juries, new trial, § 1070 
True class actions, §§ 66, 67 
Trusts and trustees. 

Affidavits, summary judgment, § 1195, n. 76 


Trusts and trustees—Continued 

Attorney in fact, real party in interest, § 56 
Attorney’s fees, allowance as costs, § 1283, p. 737, 
n. 81 

Bank accounts, costs, § 1278, n. 77 
Banks, summary judgment, § 1161 
Beneficiaries, 

Class actions, § 92 
Joinder of parties, § 111 
Breach, 

Judgments, pleading, § 1109, p. 494, n. 73 
Jury trial, § 951, p. 313, n. 76 
Compelling accounting, nature of action, § 38, p. 
80, n. 38 

Complaint, § 300 

Citizenship averment, § 270 
Constructive trusts, generally, ante 
Counterclaim against trustee in individual ca¬ 
pacity, § 316, p. 471, n. 20 
Dismissal, 

Defect in pleading, § 839 
References, costs, § 1287, n. 92 
Executions, examination on supplementary pro¬ 
ceedings, § 1268, n. 71 

Exhibits, summary judgment, § 1200, n. 45 
Funds, attachment, § 235 
Intervention, § 145 
Jury trial, § 951, p. 313 

Mortgages, joinder of claims, judgment, § 1110, p. 
495, n. 92 

Partition, costs, § 1278, n. 23 
Real party in interest, § 62 

Stockholders’ derivative class action, § 88, p. 139, 
n. 15 

Summary judgment, § 1182 

Tort action against, permissive joinder of par¬ 
ties, § 116, p. 174, n. 95 

Tuberculosis, jurors, misconduct, new trial, § 1071, 
n. 92 

Tucker act, 

Application of rules to action, § 10 
Consolidation of actions, counterclaims, § 916, p. 
244, n. 98 

Joinder of claims, § 40 

Tugboats, personal injuries, jury trial, demand, § 946, 
n. 56 

Turkeys, purchase contracts, cancellation, mistrial, 
§ 969, n. 75 

Two attorneys, ancillary administration proceedings, 
§ 915, n. 41 

Two or more proper forums, 

Change of venue, convenience, § 499 
Forum non conveniens, § 488 
Typewritten findings of fact and conclusions of law, 
§ 1047, n. 71 

Typographical errors, judgments, correction, § 1242 
Ultimate facts, 

Complaint, § 264 

Elimination of requirement of stating, § 264, p. 
373, n. 6 

Questions for jury, § 965, n. 36 
Special verdict, § 1023 

Ultra vires acts, shareholders derivative class ac¬ 
tions, § 86 

Unanimous verdict, new trial, § 1072 
Uncertainty, factual issues, question of law and fact, 
§ 965 
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Uncontradicted testimony, weight and sufficiency, § 460 
Undisputed facts, 

Judgment on the pleadings, § 401, p. 598, n. 58 
Summary judgment, § 1149 
Undue hardship, 

Depositions, objection to, § 565 
Pretrial examination of nonresident plaintiff, 
§ 612 

Undue influence, 

Admissibility of evidence, new trial, § 1066 
Damages, new trial, § 1075, n. 8 
Excessive damages, new trial, § 1077 
Instructions to jury, new trial, § 1087 
Juries, ante 

Reply claiming, sufficiency, § 320, p. 483, n. 18 
Special verdict, sufficiency, § 1024, n. 51 
Vacating or setting aside judgments, § 1241 
Unfair advantage, depositions and discovery, § 527, 
p. 786, n. 54; § 534 

Unfair competition. Trade-marks, trade-names and 
unfair competition, generally, ante 
Unfinished deposition, vacating notice for taking, 
§ 598 

Uniform system of procedure for law and equity, 
§ 38 

Uniformity of procedure, purpose of rule, § 8, p. 47, 
n. 18 

Unincorporated associations. Associations and so¬ 
cieties, generally, ante 

Unions. Labor organizations, generally, ante 
United mine workers of America welfare and retire¬ 
ment fund, capacity to sue or be sued, § 49, p. 98, 
n. 97 

United States, 

Actions, 

Advisory jury, § 1029 
Deposition pending action, § 555 
Jurisdiction unaffected by federal rules, § 19 
Party, conformity to state practice, § 34 
Adding as party to action without consent, § 175 
Admissions of facts, response to requests, § 763, 
p. 28, n. 62 

Agricultural adjustment act, 

Action for collection of marketing quota pen¬ 
alties, § 9 

Summary judgment, § 1157, n. 90 
Attorney, 

Complaint in action against, dismissal, § 832 
Pre-trial conference, appearance, § 905 
Claims, consolidation of actions, § 916, p. 244 
Costs, see G.J.S. United States 
Court of appeals, see C.J.S. Federal Courts 
Default judgment, §§ 1126, 1128 
Depositions and discovery, 

Pending action, §§ 555, 560 
Persons subject, § 531 
Dismissal and nonsuit, ante 
Dissolved federal agency or corporation, sub¬ 
stitution of parties, § 102 
Docketing of cases, preference, § 934, n. 11 
Foreign corporation’s suit against, pretrial ex¬ 
amination, § 612 

Indians, guardian and trustee of lands in action 
on lease, § 59 
Intervention, ante 

Joinder of claim against with claim against in¬ 
surer, § 40, p. 86, n. 84 


United States—Continued 
Joinder of parties. § 103 
Judgment, enforcement, § 1260 
Military or diplomatic secrets, production, § 721 
Officers and employees. United States officers and 
employees, generally, post 
Party, subject to rules, § 10 
Permissive intervention, § 152 
Permissive joinder of parties, § 114 
Records and papers, production, § 720 
Service of process on officer or agency, § 200 
Substitution of parties, § 160 
Third-party defendant, contribution, separate 
trials, § 917, p. 245, n. 13 
Witnesses, mileage, cost, § 1290 
Written interrogatories, § 656 
United States agency, service of process, § 200 
Nonresidents and absentees, § 208 
United States marshal, service of process, § 195 
United States officers and employees, 

Costs, § 1277 

Jurisdictional amount, action for illegal acts, 
§ 274, p. 404, n. 67 
Service of process, § 200 

Nonresidents or absentees, § 208 
Substitution of parties on death or separation 
from office, § 160 
Summary judgment, § 1169 
Witnesses, mileage, cost, § 1290, n. 55 
United States supreme court, 

Admiralty, see C.J.S. Admiralty 
Bankruptcy, see C.J.S. Bankruptcy 
Unity of interest, class actions, § 73 
Unjust enrichment, 

Decedent’s estate, summary judgment, § 1168, 
n. 3 

Jury trial, § 945, n. 43 

Patents, sufficiency of averments, § 271, p. 399, 
n. 26 

Unliquidated damages. Damages, ante 

Unresponsive matter in pleading, striking out, § 418 

Untimely objection, § 932, n. 81 

Unwarranted directed verdicts, § 978 

Unwilling witness, examination, § 524 

Upset price, judicial sales, § 1265 

Usages. Customs and usages, generally, ante 

Usual place of abode, service of process. 

Corporation, § 202 
Individuals, §§ 196, 197 

Vacating and setting aside, §§ 1233-1251, pp. 663-695 
Admissions of facts, requests not subject to mo¬ 
tion to vacate, § 770 
Attachment and garnishment, § 239 
Burden of proof, § 1096 
Clerical mistakes, § 1242 
Consent judgment, § 1236 
Consolidation of actions, § 916, p. 245 
Costs, § 1292, p. 762, n. 4, 98 
Security, § 1270, p. 726, n. 61 
Counterclaim, bringing in additional defendant, 

§ 318 

Default Judgments, ante 
Depositions and discovery, ante 
Directed verdict, § 979 

Common law, § 979, n. 88 
Discretion of court, § 1238 
Dismissal and nonsuit, ante 
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Vacating and setting aside—Continued 
Errors and mistakes, § 1242 
Apparent on record, § 1242 
Exceptional circumstances, § 1247 
Excusable neglect, § 1243 
Execution sales, § 1200 
Extraordinary relief, § 1247 
Final judgment, § 1235 
Fraud, § 1245 
Fraudulent conveyances, 

Advisory jury, § 1029, n 98 
Joinder with action for declaratory judgment, 
§ 40, p. 86, n. 79 
Hearings, § 1251 
Inadvertence, § 1243 
Independent action, § 1249, p. 091 
Interlocutory judgments, § 1235 
Interpretation, § 1225, n. 22 
Judgment notwithstanding verdict, § 1093, n. 37 
Jurisdiction, § 1237 
Limitation of actions, § 1249, p. 689 
Misconduct, § 1245 
Mistake, § 1243 

Mortgages, summary judgment, § 1175 

Motion treated as motion for new trial, § 1087 

Nature and form of remedy, § 1239 

New trial, § 1103 

Newly discovered evidence, § 1244 

Notice, § 1250 

Examination by deposition, § 598 
Order of dismissal, §§ 875-878 
Perjury, § 1245 
Persons entitled, § 1240 
Power of court, § 1237 
Pre-trial conference order, § 910 
Procedure to obtain relief, §§ 1239, 1248 
Process, § 227 
Satisfied judgments, § 1246 
Separate trials, § 917, p. 252 
Service of process, ante 
Strike, motion to, § 437 

Subpoena duces tecum, depositions and discovery, 
matters considered, § 590 
Summary judgment, § 1217 
Surprise, § 1243 
Term of court, § 1249, p. 692 
Third-party proceedings, § 127 
Time for instituting procedures, § 1249, p. 688 
Unauthorized pleading, § 371 
Verdict, post 
Void judgments. 

Hearings, § 1251 

Notice, § 1250 

Procedure, § 1248 

Satisfied or inequitable, § 1246 

Time, § 1249 

Written interrogatories, § 672 
Vagrant employment, jurors, objections, § 957 
Vagueness, 

Defenses, striking out, § 427 
Instructions to jury, request, ^ 991 
Pleading, motion for more definite statement, 
§ 380 

Witnesses, conduct of counsel, § 923, n. 70 
Variance. Issues, proof and variance, generally, ante 
Vendor and purchaser. 

Executions, stay, § 1263, n. 36 


Vendor and purchaser—Continued 

Eeal party in interest, enforcing right to fire pol¬ 
icy proceeds, § 57 

Witness fees, allowance as cost, § 1289, p. 753, n. 
16 

Venereal disease, all male jury, § 956 
Venue, 

Agent, appointment, waiver of objections, § 485 
Appointment of agent, waiver of objections, § 485 
Averments showing venue of particular federal 
district, § 276 

Bringing in new parties, § 122 
Burden of proof, § 482 
Change of venue, generally, ante 
Collateral attack, change of venue statute, § 498 
Conditional waiver of objections, § 484, p. 724 
Counterclaim, objections to venue waived by, 
§ 484, p. 726 

Cure of defects, statute not retroactive, § 484, 
p. 726 

Curing want of venue by consent of parties, § 483 
Default, objections waived by, § 484, p. 726 
Determination of objections, § 482 
Dismissal and nonsuit, 

Denial of motion on ground of improper 
venue, § 865 
Improper venue, § 480 

Counter-affidavits to dispute, § 854 
Without prejudice, § 864 
Lack of, effect, § 869 
Wrong district, § 480 

Doing business in state, waiver of objections, 

§ 485 

Dropping party, § 177, p. 266, n. 33 
Effect of rules, § 19 
Effect of waiver, § 483 

Other persons, § 484, p. 726 
Express waiver of objection to improper venue, 

§ 484, p. 722 

Forum non conveniens, generally, ante 
Hearing on objections, § 482 
Improper venue, 

Dropping party, § 177, p. 266, n. 33 
Manner of raising objections, § 481 
Motion asserting defense, §§ 301, 371 
Objections, § 480 
Separate trials, § 917, p. 250 
Speaking motion raising defense, § 375 
Intervention, § 139 

Judgments, dismissal, time, § 1249, p. 690, n. 60 
Motor vehicle operation on state highways, waiv¬ 
er of right to he sued in federal court, § 485 
Objections, §§ 480-516, pp. 714-769 
Conditional waiver, § 484, p. 724 
Counterclaim, waiver by, § 484, p. 726 
Default, waiver of objection, § 484, p. 726 
Determination, § 482 
Doing business in state, waiver, § 485 
Effect of waiver, § 483 
Forum non conveniens, generally, ante 
Hearing, § 482 
Improper venue, § 480 
Manner of raising, § 481 
Persons who may object, § 480 
Time, § 481 
Waiver, § 483 

Appointment of agent, § 485 
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V enue—Continued 

Objections—Continued 
Waiver—Continued 

Doing business in state, § 485 
What constitutes, § 484, p. 722 
Operation of motor vehicle on state highway, 
waiver of right to be sued in federal court, 
§ 485 

Plaintiff’s waiver of right to object, § 484, p. 726 
Pretrial examination, determining priority, § 609 
Prior case, waiver of objection, effect, § 484, p. 
726 

Privilege, change of venue, convenience, § 509 
Reference, resolving by, § 892 
Removal to federal court, waiver of objection to 
venue prior to, § 484, p. 729 
Separate trials, § 917, p. 248, n. 41; § 917, p. 250, 
n. 51 

Speaking motion raising defense of improper 
venue, § 375 

Summary judgment, § 1150 
Third-party proceedings. 

Bringing in new parties, § 122 
Denial of complaint, § 119, p. 186, n. 30 
Time, 

Objections, § 481 

Waiver of objection to venue, § 484 
Waiver, 

Defects, statute not retroactive, § 484, p. 726 
Findings, § 482 
Objections, ante, this subhead 
What constitutes, § 484, p. 722 
Wrong division or district, change, §§ 515, 516 
Verbosity, complaint, § 263 

Paragraphs and pleadings, striking out, § 420 
Verdict, §§ 995-1027, pp. 371-394 
Advisory jury, effect, § 1030 

Alternative motion for new trial or judgment, 
§ 1093, n. 37 
Amendment, § 1005 
Amount of recovery, § 1003 
Apportionment, amount of recovery, § 1003 
Assent of jurors, § 997 
Attorney and client, presence, § 996 
Bias or prejudice, § 999 
Amendment, § 1005 
New trial, § 1072 

Compromise verdict, new trial, § 1071 
Consistency, § 1002 
Construction and operation, f 1006 
Contrary to evidence, new trial, § 1072, n. 31 
Contributory negligence, presumptions, § 1096, n. 
82 

Correction, § 1005 

Criminal form, amendment, § 1005, n. 67 

Damages, ante 

Defects, 

New trial, § 1072 
Pleading, defect in, curing, § 367 
Deliberation, new trial, § 1071 
Determination, juries, § 929 
Directed verdict, generally, ante 
Disagreement of jurors, § ^7 
Evidence, ante 

Findings of jury, §§ 995-1027, pp. 371-394 


Verdict—Continued 

Impeachment, § 1057 
New trial, § 1091 

Extrinsic evidence, see C.J.S. New Trial 
Inconsistencies, new trial, § 1100 
Instructions to jury, ante 
Interest, 

Change of amount, § 1005 
Issues and facts determine, § 1007 
Judgment, conformity, § 1112 
Interrogatories accompanying forms, §§ 1009- 
1016, pp. 380-385 
Answers, § 1013 

Conflict with general verdict, § 1014 
Construction and operation, § 1015 
Failure to answer, § 1016 
Inconsistencies, § 1014 
Construction and operation, § 1015 
Costs, § 1288, n. 99 

Death action, discretion of court, § 1017, n. 
76 

Discretion of court, § 1011 
Form, § 1012 

Judgment notwithstanding verdict, § 1219 
Judgments, 

Conformity, § 1112 
Correction, § 1014 
Necessity, § 1010 

Objections, jury trial, waiver, § 949 

Propriety, § 1010 

Reformation, § 1248, n. 21 

Setting aside answers, time, § 1030, n. 16 

Sufficiency, § 1012 

Waiver, § 1009 

Issues, proof and variance, ante 
Joint verdicts, objection, § 1000, n. 20 
Judgment, 

Conformity to, § 1112 
Construction and operation, § 1119 
Judgment notwithstanding verdict, generally, 
ante 

Majority verdict, § 955 
Manner of arriving at, § 929 
Mistake, ante 
Negligence, 

Consistency, § 1002 
Issues determine, § 1007 
Responsiveness, § 1001 
Surplusage, § 1001 
New trial, ante 
Notice, § 996 

Notwithstanding verdict. Judgments and decrees, 
ante 

Other cases, final argument, § 925, p, 264, n. 99 

Pleading, ante 

Poll of jury, § 998 

Questions of law and fact, § 963 

Quick verdict, new trial, § 1072, n. 30 

Quotient verdict, 

New trial, § 1071 

Impeachment, § 1091, n. 23 
Requested instructions to jury, § 991, n. 14 
Validity, § 929 
Remittitur, new trial, § 1101 
Responsiveness, § 1001 
New trial, § 1098 
Sealed verdict, generally, ante 
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Verdict—Continued 

Separate verdicts, § 1000 
Single verdicts, § 1000 
Special verdict, generally, ante 
Submission of case to jury, supporting evidence, 
§ 960 

Time for objection, § 1000 
Vacating and setting aside, §§ 1005, 1062, 1072 
Advisory jury, § 1030 
Damages, error, § 1074 

Directed verdict, distinguished, § 978, n. 64 
Discretion of court, § 1099 
Excessive damages, § 1076 
Forcing case to trial, § 1064, n. 53 
Instructions to jury, § 1067 
Motion treated as motion for new trial, 
§ 1087 

New trial, § 1093, n. 38 
Effect, § 1103 

Weight and sufficiency of evidence, new trial, 
§ 1073, p. 445 
Verification, 

Books and papers, summary judgment, § 1200 
Motion to dismiss for lack of service of process, 
§ 229 

Pleading, ante 

Signature of answer to interrogatories, § 692 
Vessels. Ships and Shipping, generally, ante 
Veterans, 

Costs, § 1278 

Employment actions, jury trial, § 951, p, 312, n. 
53 

Hospitals, contracts, summary judgment, § 1166, 
n. 89 

Jurors, selection, § 957 

National service life insurance, affidavits, sum¬ 
mary judgment, § 1195, n. 76 
Re-employment, costs, discretion of court, § 1274, 
p. 716, n. 59 

Student, restraining withholding of tuition 
vouchers, real party in interest, § 53, p. 105, 
n. 68 

Veterans’ Administration, 

Production of files, etc., § 720 
Records, admissibility, § 456 
Vexatious appeals. 

Costs, § 1292, p. 764 
Penalties, § 1294 
Vexatiousness, 

Change of venue, convenience of witnesses, § 507 
Choice of forum, forum non conveniens, § 493 
Costs, § 1278 

Delay, summary judgment, § 1136, n. 34 
Viaducts, damages, summary judgment, § 1172, n. 57 
Vicarious admissions, affidavits, summary judgment, 
§ 1195, n. 78 

View, change of venue, consideration in granting, 
§ 508 

View by court, § 1028 
View by jury, 

Conduct of counsel, § 923, n. 52 
Discretion of court, § 921 
Villages. Municipal corporations, generally, ante 
Violence, injunction. 

Judgment, findings, conformity, § 1112, n. 44 
New trial, § 1061, n. 16 


Visibility, motor vehicle accidents, opening state¬ 
ments, § 924, n. 84 

Vituperative pleading, striking entire pleading, § 430 
Void judgments. 

Collateral attack, § 1106, n. 39 
Vacating or setting aside, ante 
Voluminous records, subpoena duces tecum, § 518 
Voluntary appearance, § 242 

Voluntary dismissal. Dismissal and nonsuit, ante 
Voluntary testimony of witnesses, right to fees, § 520 
Voluntary unincorporated associations, service of 
process, § 221 
Vouchers, 

Exhibits, summary judgment, § 1200, n. 42 
Production, § 716 

Wages. Compensation and salaries, generally, ante 
Waiver, 

See, also, Estoppel, generally, ante 
Affirmative defense, §§ 306, 308 
Answering to the merits, § 364 
Amendment of pleading, right to amend as of 
course, § 324 
Answer, ante 

Arbitration, pretrial discovery, § 529, p. 787, n. 
62 

Assignment of error, instructions to jury, § 902, 
n. 50 

Attorneys, presence at additional instructions to 
jury, § 930 

Authority of court, § 4 
Avoidance, right to plead defense in, § 306 
Books and papers, summary judgment, § 1200 
Claim put in issue, § 359 

Class actions, capacity of plaintiffs to sue, § 72 
Compulsory counterclaim not asserted, § 312 
Conduct of parties, privilege of objecting lost or 
waived by, § 484, p. 723 

Confidential communications, protection, deposi¬ 
tions and discovery, § 627 
Contracts, summary judgment, § 1166 
Shipping, § 1177 
Costs, § 1274, p. 717 

United States, § 1278 

Counterclaim. Set-off and counterclaim, ante 
Credibility of witnesses, summary judgment, 

§ 1146 

Damages, injunction, § 954, n. 4 
Default judgment, § 1126 

Continuance, § 1126, n. 69 
Defects, 

Attachment, failure to notify defendant, 

§ 238 

Notice of motion, § 370 
Pleadings, § 364 
Depositions and discovery, ante 
Directed verdict, §§ 974, 1220 
Dismissal and nonsuit, ante 
Enumerated and not included in motion, § 372 
Entry, default judgment, § 1124 
Equity, 

Jurisdiction, § 479 
Relief, jury trial, § 945, n. 35 
Errors, 

Findings of fact and conclusions of law, 

§ 1048 

Service of process, appearance by nonresi¬ 
dents and absentees, § 210 
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Waiver—Continued 
Evidence, § 981 

Introduction, trial by court, § 1035, n. 68 
Judgment notwithstanding verdict, § 1221 
Failure to join indispensable party, § 176 
Findings of fact and conclusions of law, § 1036 
Hearing, summary judgment, § 1202 
Immunity from service of process, § 193 
Implied waiver of objection to improper venue, 
§ 4S4, p. 722 

Improper venue, § 484, p. 725 
Incompetency of witness, § 521 
Indispensable party, failure to join, § 176 
Instructions to jury, sufficiency, § 992 
Interrogatories, § 1009 
Issues, proof and variance, § 1021 
Verdict, § 1007, n. 81 
Joinder of parties, § 95, p. 144, n 68 
Judgment quod recuperet, § 1105 
Juries, 

Disqualification, § 956 

Request for further deliberation, § 931, n. 70 
Jurisdiction, ante 
Jury trial, ante 
Laches, § 307 

Lack of capacity to sue, § 170 
Lack of indispensable party, § 176 
Lack of jurisdiction defense, § 476, p. 709, n. 2 
Limitation of actions, defense of, § 307 
Misjoinder of parties, § 177 
Nonjoinder of permissive parties, § 174 
Nonresident immunity by appointment of agent, 
§ 485 

Not included in motion, § 372 
Objections and exceptions. 

Calendar, § 933, p. 274, n. 95 
Capacity to sue, summary judgment, § 1168 
Dismissal or nonsuit, § 981 
Executions, supplementary proceedings, 
§ 1267 

Findings of fact and conclusions of law, 
§ 1047, n. 64 

Instructions to jury, § 992, n. 56 
Joined with other in answer, § 301 
Jui-y trial, § 948, p. 303 
Misconduct of juries, § 1070 
Misjoinder of causes, § 40 
Order of proof, § 938 
Pleadings, § 364 

Real party in interest, § 53, p. 106, n. 86 
Special verdicts, § 10 IS 
Venue, ante 

Offer of judgment, costs, § 1276, n. 97 
Omissions, requested instructions, § 991, n. 7 
Partial siihrogee bringing suit along, § 174, p. 260, 
n. 63 

Points of contention, § 1028 
Polling jury, § 998 
Presence, 

Trial, § 919 
Verdict, § 996 

Pre-trial conference, issues not raised, § 914 
Privilege against production of documents and 
things, § 709 

Process, objections to defects, § 226 
Production of documents and things for inspec¬ 
tion, copying or photographing, ante 


Waiver—Continued 

Reception of evidence, § 935, p. 278; § 941 
Reference, 

Error in exercise of power to refer, § 835 
Objections to report of master, § 901 
Removal to federal court, waiving objection of 
venue prior to, § 484, p. 729 
Rights, § 1 

Rules regulating submission of special instructions 
to jury, § 983 

Sales, opening statement, § 924, n. 80 
Security for cost, § 1279, p. 727 
Self incrimination privilege, § 522 
Service of process, ante 
Set-off and counterclaim, ante 
Special appearance waived or converted into 
general appearance, § 246 
Special verdicts, § 1021 

Specificity of pleading protecting against, § 304, 
p. 446, n. 2 

Statute of limitations, defense of, § 307 
Striking out defense, § 425 

Substitution for deceased party, objection to 
failure to make, § 162 

Summary judgment, § 1149; § 1158, n. 1; § 1208 
Time for filing defenses, § 369 
Trial by court, § 1029 
Venue, ante 

Verification of pleading, objection to deficiency, 
§ 363, p. 549, n. 77 

Want of jurisdiction, raising question not pre¬ 
cluded by, § 476 
Witnesses, 

Incompetency, § 521 
Self incrimination, § 522 
Written interrogatories, objection, § 671 
Walsh-Healey Act, injunction, judgments, pleading, 
§ 1109, p. 492, n. 63 

Want of consideration, striking out defense, § 425 
Wanton negligence, summary judgment, § 1181, n. 71 
War and national defense, 

Contracts, summary judgment, § 1155, n. 73 
Forfeiture of materials, default judgment, set¬ 
ting aside, § 1130, p, 520, n. 45 
Judicial notice, § 442 
War labor disputes act, 

Partnerships or unincorporated association, ca¬ 
pacity to sue, § 49 
War risk insurance, 

Cancellation, jury trial, waiver, § 950, n. 29 
Costs, enforcement of payment, § 1295, n. 51 
Forma pauperis, costs, security, § 1281, n. 86 
Rescission, jury trial, waiver, § 950, n. 25 
Ward. Guardian and ward, generally, ante 
Warehouse receipts, owners of trustees of express 
trust, real parties in interest, § 62, p. 114, n. 63 
Warehousemen, fire insurance, compromise verdict, 
§ 929, n. 39 
Warehouses, 

Contracts, summary judgment, § 1166, n. 88 
Fire damage, costs, § 1278, n. 24 
Property damage, costs, § 1278, n. 24 
Summary judgment, § 1182, n. 84 
Warnings, evidence, submission of case to jury, § 960, 
n. 93 

Warrant of attorney. Attorney and client, ante 
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Warranties, 

Breach of warranty, 

Answer to written interrogatories, § G95, p. 
074, n. 77 

Scope, § 685, p. 959, n. 50 
Attorney’s fees, allowance as cost, § 1283, p. 
737, n. 79 

Damage suit, rescission, affirmative defense, 
§ 306 

Depositions and discovery, acts constituting, 
§ 631 

Express warranty, interrogatories, § 685, p. 
959, n. 50 

Judgments, pleading, § 1109, p. 493, n. 69 
Oral or implied, insurance policy, dismissal, 
§ 834 

Special verdicts, construction and operation, 
§ 1027, n. 74 

Summary judgment, § 1176, n. 91 
Third-party liable to defendant, bringing in, § 120 
Water fountain, juror talking with witness, mistrial, 
§ 969, n. 75 
Water supply, 

Impoundment and diversion of common source, 
landowners class action, § SO 
Judgments, setting aside, § 1234, n. 41 
Waters and water courses. 

Contracts, summary judgment, § 1166, n. 89 
Damages, judgment notwithstanding verdict, 
§ 1221, n. 74 

Default judgment, evidence and hearing, § 1128, 
n. 3 

United States, permissive joinder of parties, § 114 
Weed killer, damages, special verdict, § 1018, n, 92 
Weeping, parties, new trial, § 1065 
Weight and sufficiency of evidence, §§ 460-463 
Admissions, § 462 
Affidavits, new trial, § 1090 
Alternative motions for new trial or judgment, 
hearings, § 1093, n. 37 
Amount in controversy, § 463 
Change of venue, convenience of parties and wit¬ 
nesses, § 507, p. 755, n. 84 
Comments of court, instructions to jury, § 986, 
n. 75 

Damages, verdict, setting aside, § 1074 
Depositions, summary judgment, § 1199 
Directed verdict, §§ 975, 977, 978, 979 
Construction, § 976, p. 348 
Diversity of citizenship, § 462 
Domicile, § 462 

Excessive damages, new trial, § 1076 
Expert witnesses, final argument, § 925, p. 265, 
n. 2 

Garnishment proceedings, § 460 

Government records, evidentiary value, § 460 

Hearings, judgment, setting aside, § 1251 

Instructions to jury, new trial, § 1064, n. 54 

Judge’s remarks and conduct, § 922 

Judgment notwithstanding verdict, §§ 1219, 1223 

Juries, duties, § 929 

Jurisdictional matters, §§ 461-463 

New trial, ante 

Objections, § 941 

Presumptions, dissipation, questions of law and 
fact, § 966, n. 51 

Process, defects and irregularities, § 460 


Weight and sufficiency of evidence—Continued 
Questions of law and fact, §§ 963, 971 
Reference, master’s findings of fact, § 903 
Residence, § 462 
Special verdict, § 1018 
Stipulation of parties, § 462 
Submission of case to jury, § 960 
Preliminary questions, § 961 
Summary judgment, § 1146, n. 07; § 1190, n. 94; 
§§ 1193, 1204, 1207, 1210 
Matters considered, § 1209, p, 636 
Trial by court, §§ 1031-1033, 1035 
Uncontradicted testimony, § 460 
Verdict, 

New trial, §§ 1072, 1073 
Setting aside, § 1093, n. 38 
Wrongful death, § 935, p. 2S0, n. 59 
Well known fact, judicial notice, § 442 
Wheat, 

Acreage allotments, summary judgment, § 1157, n. 
88; § 1157, n. 90 

Fines and penalties, summary judgment, § 1139, 
n. 82 

Wheedling, juries, § 931, n. 65 

Wheel chair, new trial, § 1065 

Whole or partial defense, answer, § 301 

Widows, damages, new trial, § 1075, n. 2 

Wife. Husband and wife, generally, ante 

Wilful and wanton acts, 

Complaint, sufficiency, § 296 
Pleading in the alternative, § 267 
Wills, 

Beneficiaries, 

Estate taxes overpayment, real party in in¬ 
terest, § 53 

Intervening in action to construe will, § 145 
Consolidation of actions, § 916, p. 240, n. 66 
Construction, jury trial, § 951, p. 311, n. 52 
Jury trial, § 951, p. 313 
Revocation, summary judgment, § 1135, n. 9 
Wire tapping evidence, objections, § 941, n. 68 
Withdrawal, 

Actions from jury, directed verdict, § 979 

Appearance, ante 

Class action, § 64 

Counterclaim, § 346 

Defense, striking out, § 413 

Demand, jury trial, § 946 

Intervening party, subsequent application to in¬ 
tervene, § 140, p. 224, n. 21 
Juror, 

New trial, § 1036; § 1098, n. 15 
Questions of law and fact, § 969 
Waiver, jury trial, § 950, n. 24 
Witnesses, §§ 517-525, pp. 769-783 

Absence, continuance, ground, § 884 
Adverse witness, 

Cross examination, § 524 
New trial, § 1066, n. 95 
Surety, § 1163 
Examination, § 524 

Application for additional time to produce, dis¬ 
cretion of court, § 915, n. 47 
Attendance, §§ 517, 582 
Allowance, § 520 

Attending state court, immunity from process, 

§ 193 
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Witnesses—Continued 

Availability to testify, use of deposition, § 636 
Changing story, grounds for taking deposition, 

§ 563 

Character and reputation, affidavits, summary 
judgment, § 1195 
Compelling testimony, § 522 
Compensation. Fees, post, this subhead 
Competency, § 521 

Objection, time, § 941, n. 56 
Summary judgment, § 1195 
Compiling information sought by subpoenas duces 
tecum, prepayment of cost, § 518 
Confidential relations, competency, § 521 
Contempt, 

Enforcement of subpoena, § 517 
Enforcement of subpoena duces tecum, § 518 
Continuance, ante 
Contradiction, § 525 

Deposition, §§ 608, 633 
Pending action, § 554 

Control of document, subpoenas duces tecum, § 518 
Convenience. Change of venue, ante 
Corporate officer or director, examination, § 524 
Corroboration, § 525 
Credibility of witnesses, § 525 

Bankruptcy, summary judgment, § 1160 
Comments by court, § 984 
Directed verdict, §§ 975, 977, 978 
Hearings, judgments, setting aside, § 1251 
Instructions to jury, § 986 
Judge’s remarks and conduct, § 922 
New trial, questions considered, § 1095 
Newly discovered evidence, new trial, § 1081 
Questions of law and fact, § 963; § 964, n. 32 
Beference, § 898 

Sales, summary judgment, § 1176, n. 91 
Summary judgment, §§ 1146, 1198, 1199, 1203 
Questions to be decided, § 1204 
Trial by court, § 1033 
Cross examination, § 523 
Adverse witness, § 524 
New trial, § 1066, n. 95 
Surety, § 1163 

Affidavits, summary judgment, § 1194, p. 607; 

§ 1197 

Ancillary administration proceedings, two 
attorneys, § 915, n. 41 

Comments of court, instructions to jury, § 986, 
n. 75 

Conduct of counsel, § 923 
Consideration, 

Directed verdict, § 976, p. 348, n. 43; 

§ 977, n. 44 

Judgment notwithstanding verdict, § 1223, 
n. 12 

Deposition of witness taken on written in¬ 
terrogatory, § 608 
Directed verdict, § 979, n. 84 
Dismissal or nonsuit, waiver, § 981 
Evidence at other trial or hearing, § 935, p. 
280, n. 67 

Expert witnesses, summary judgment, § 1146 
Insured wrongdoer, direct action against li¬ 
ability insurer, § 524 

Interrogatories, oral cross examination, § 558 
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Witnesses—Continued 

Cross examination—Continued 
Judges, 

Findings of fact and conclusions of law, 
§ 1047, n. 83 

Remarks and conduct, § 922, n. 49 
Judgments, setting aside, hearings, § 1251 
Jurisdictional defect cured by testimony, 
§ 366, p. 552, n. 20 
Jurisdictional issues, § 470 
Leading questions, § 522 
New trial, § 1064 
Objections, waiver, § 941, n. 64 
Reopening case, § 979, n. 84 
Restriction, § 923 

Summary judgment, §§ 1198, 1202, 1203 
Effect, § 1136 

Transcripts, cost, § 1288, n. 9 
Unwilling or hostile witness, § 524 
Witness examined as adverse witness, § 524 
Death, ante 
Demeanor, 

Consideration and determining credibility, 
§ 963 

Deposition, comment by officer taking, § 608 
Summary judgment, § 1203 
Deposition, findings of fact and conclusions of 
law, time for making, § 1043, n. 42 
Discretion of court. 

Cross examination, § 523 
Examination, § 522 

Disqualification because of interest, § 521 
Distance limitation on service of subpoena, § 517 
Duty to call, § 935, p. 280 

Eccentricities, questions of law and fact, § 963, 
n. 27 

Enforcement of subpoena, § 517 
Enforcement of subpoena duces tecum, § 518 
Evasion of process, new trial, § 1090, n. 13 
Examination, §§ 522-524 

Ancillary administration proceedings, two at¬ 
torneys, § 915, n. 41 
Directed verdict granted before, § 979 
Summary judgment, § 1136, n. 49 
Exclusion, § 936 

Executions, supplementary proceedings, § 1269 
Expenses, taxation as cost, § 1289, p. 752 
Experts, generally, ante 
Failure to call, 

Pinal argument, § 925, p. 266 
New trial, § 1078 
Failure to testify. 

Pees, taxation as cost, § 1289, p. 755 
Judge’s remarks and conduct, § 922, n. 25 
Fees, § 520 

Costs, § 1284 

Taxation as cost, § 1289, p. 752 
Forum non conveniens, availability, § 493 
Habeas corpus ad testificandum, § 519 
Hearings, judgments, setting aside, cross exami¬ 
nation, § 1251 

Hostile witness, examination, § 524 
Husband and wife, directed verdict, § 978, n. 71 
Hyjpothetical question, § 522 
Impeachment, § 525 
Adverse party, § 524 
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W itnesses—Continued 

Impeachment—Continued 

Comments of court, instructions to jury, § 986, 
n. 75 

Deposition, §§ 608, 633 
Pending action, § 554 
Questions of law and fact, § 963, n. 24 
Summary judgment, § 1204, n. 10 
Verdict, competency, § 1008 
Improper questions, mistrial, § 969, n. 75 
Improper statement, new trial, § 1100, n. 47 
Incrimination, privilege against, § 522 
Interrogatories. Written interrogatories to par¬ 
ties, generally, post 

Interruption of cross examination by court, § 523 
Jury talking with, mistrial, § 969, n. 75 
Leading questions. 

Adverse party, examination by, § 524 
Depositions, interrogating by, § 608 
Direct examination of witness, § 522 
Unwilling or hostile witness, § 524 
Leaving jurisdiction, grounds for taking deposi¬ 
tion, § 563 
Limitation, 

Continuation of cross examination, § 523 
Mileage allowance, § 520 
Subpoena, § 517 
Location, 

Depositions and discovery, § 625 
Process to disclose, § 540 
Written interrogatories, scope, § 685 
Mileage allowance, § 520 
Costs, § 590 

Misconduct, new trial, §§ 1065, 1100 
New trial, proceedings, § 1060 
Nonresidence, registered mail, costs, § 1282, p. 733, 
n. 29 

Opinions, judge’s remarks and conduct, § 922, n. 
27 

Physical condition, grounds for taking deposi¬ 
tion, § 563 

Physicians and surgeons, ante 
Possession of documents, subpoenas duces tecum, 
§ 518 

Prejudicial remarks, mistrial, question of law and 
fact, § 969 

Presence, discretion of court, § 915, n. 47 
Pre-trial conference, physical condition at issue, 
§ 907 

Privilege against incrimination, § 522 
Privileged communications, competency, § 521 
Production of evidence, compelling, § 522 
Questioning, judges, § 922 
New trial, § 1064 

Recantation, newly discovered evidence, new trial, 
§ 1079 

Reference, credibility, § 903 
Refreshing memory, § 522 

Refusal to attend or testify, depositions, prac¬ 
tice prior to adoption of federal rules, § 570 
Remarks or acts, § 927 

Reopening case for further evidence, § 940 
Securing attendance, depositions, § 582 
Self incrimination, privilege against, § 522 
Separation, § 936 
Service of subpoena, § 517 
Subpoena duces tecum, § 518 
36B C.J.S.—69 


Witnesses—Continued 
Subpoenas, § 517 
Subsistence allowance, § 520 
Summary judgment, §§ 1199, 1202 
Technical experts, fees, costs, § 1284, n. 34 
Trial by court, factors to consider, § 1033, n. 37 
Unwilling witness, examination, § 524 
Voluntary testimony, right to witness fee, § 520 
Waiver, 

Incompetency, § 521 
Self incrimination, § 522 

Written interrogatories to parties, generally, post 
Women, 

Damages, remittitur, new trial, § 1101, n. 76 
Drinking, disapproval, new trial, § 1070, n. 68 
Federal Employers’ Liability Act, instructions to 
jury, § 985, n. 52 
Jury panel, § 956, n. 35 

Distribution, objections, § 957, n. 43 
Permanent wave set, personal injury actions, in¬ 
structions to jury, § 984, n. 40 
Words and phrases. Definitions, generally, ante 
Work and labor, 

Partial summary judgment, § 1214, p. 640, n. 58 
Summary judgment, § 1166 
Work product doctrine. 

Depositions, scope of examination, § 623 
Privilege, § 711 
Workmen’s compensation, 

Appeal and review, delay, damages, § 1294, n. 37 
Application of rules, § 9 
Attachment improper or unwarranted, § 233 
Books and papers, summary judgment, § 1200, n. 
46 

Conflict of laws, final argument, § 925, p. 265, n. 5 
Damages, new trial, § 1075, n. 2 
Eligibility, questions of law and fact, § 966, n. 
50 

Expert witnesses, cost, § 1289, p. 754, n. 27 
Insurer, joinder, compelling, § 174, p. 260, n. 64 
Intervention, § 154 

Insurer, employee’s action against negligent 
third party barred by statute of limita¬ 
tions, § 142 

Jurisdictional amount, claim payable on weekly 
basis, § 274, p. 408, n. 79 
Jury, misconduct, new trial, § 1071, n. 92 
Payments other than, answer to written inter¬ 
rogatories, § 695, p. 974, n. 77 
Proximate cause, interrogatories, sufficiency, 

§ 1012, n. 36 

Questions of law and fact, conflict of laws, § 958, 
n. 61 

Real party in interest. 

Action against tort feasor, § 53, p. 106, n. 77 
Trustees of cause of action against third 
persons, §§ 55, 62 

Summary judgment, § 1169, n. 17; § 1180; § 1181, 
n. 77 

Verdict, construction, § 1006, n. 72 
Writings, 

Examination, deposition pending action, § 558 
Instructions to jury, § 985 
Form, § 991 

Motions to be made in, § 368 

Notes, juries, discretion of court, § 928 

Possession, written interrogatories, scope, § 685 
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Writings—Continued 

Production for inspection, § 716 
Questions of law and fact, § 968 
Reception of evidence, § 935, p. 280 
Reference, master’s interpretation, § 903 
Regular course of business, admissibility, § 457 
Summary judgment, § 1185 
Written interrogatories to parties, §§ 645-695 
Accident, circumstances or cause, scope, § 684 
Actions in wbieli served, § 648 
Addresses, persons with knowledge of relevant 
facts, scope, § 685 
Admiralty rule, similarity, § 647 
Admissibility of evidence. 

Answers, § 693 
Matter sought by, § 678 
Relevancy, § 676 
Admissions, 

Adverse party, purpose, § 646 
Purpose of trial, scope, § 681 
Requests for, distinctions, § 649 
Scope, § 680 
Adversary, 

Interrogatories similar to those propounded 
by, objection, § 669 
Subject to, § 657 

AfiBrmative defenses, proof, § 685, p. 959, n. 

46 

Agent of party not subject to, § 656 
Aid action in court of claims, § 648 
Allowance, discretion of court, § 665 
Annoyance, 

Limitation on number to protect party from, 

§ 663 

Protective orders, § 673 
Answer, §§ 689-695 

Adjuncts to pleadings, § 693 
Admissibility in evidence, 

Direction to answer, § 678 
Use, § 693 

Attorneys, made by, § 692 
Breach of contract for commissions, § 695, p. 
974, n. 77 

Breach of warranty, action for, § 695, p. 974, 
n. 77 

Burdensome, objection, § 670 
Complete, 

Court order, § 695 

Explicit, responsive and truthful, § 692 
Contempt, failure to answer, § 694 
Continuing interrogatory for purposes of, 

§ 692 

Corporation, § 691 

Default judgment, failure to answer, § 694 
Discretion of court, § 665 
Extension of time, § 689 
Dismissal of action on failure to answer, 

§ 694 

Duty to answer, § 690 
Effect and use, § 693 

Estoppel to deny, officers of corporation, part¬ 
nership or association, § 659 
Evidence, § 693 

Preclusion from offering on failure to an¬ 
swer, § 694 

Explicit, necessity, § 692 
Extension of time, discretion of court, § 689 
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Written interrogatories to parties—Continued 
Answer—Continued 

Failure to answer, § 694 
False, misleading or deceptive, § 694 
Hearsay information, § 678 
Inability to answer, § 691 
Incomplete and evasive, § 695 
Independent research to acquire information 
for, necessity, § 689 

Knowledge of attorney, refusal on ground that 
information is within, § 691 
Lack of information or knowledge, § 691 
Limiting issues and defining contentions, § 693 
Motion to make further, more specific or com¬ 
plete answer, § 695 
Notice motion, § 695 

Officer or agent of corporation, partnership or 
association, § 659 
Order, § 695 

Payment of expenses, failure to answer, § 694 
Persons co-operating in answers, § 692 
Postponement until determination of motion 
for summary judgment, § 689 
Responsive, necessity, § 692 
Self-incrimination. 

Corporation, § 659 
Limitation, § 675 
Self-serving statements, § 693 
Shortening of time, discretion of court, § 689 
Signature and verification, § 692 
Simultaneous exchange, § 689 
Specific, court order, § 695 
Striking, pleadings on failure to answer, § 694 
Subsequent or additional further information, 
§ 692 

Substitution of person to answer, § 691 
Sufficiency, § 692 

Supplemental, subsequent further informa¬ 
tion, § 692 
Time, § 667 

Discretion of court, extension or shorten¬ 
ing, § 689 

Truthful, necessity, § 692 
Unanswered interrogatories in foreign action, 
§ 674 

Use and effect, § 693 

Voluntary, waiver of objection, § 671 

Willful failure, § 694 

Workmen’s compensation, payments other 
than, § 695, p. 974, n. 77 
Appraisals, property, § 685, p. 958, n. 49 
Associations, answer by officer or agent, § 659 
Assumption of risk, third-party defendant’s as¬ 
sertion against claim, § 684 
Attorneys, 

Answers made by, § 692 
Party not subject to, § 656 
Privilege asserted by, § 688, p. 963, n. 75 
Authorization, § 645 
Available matters, scope, § 680 
Bad faith, protective orders, parties, § 673 
Breach of express warranty, action, scope, § 685, 
p. 959, n. 50 

Burden of proof, sustain objections, § 672 
Cause of accident or injury, scope, § 684 
Circumstances of accident or injury, scope, § 684 
Circumstantial evidence, scope, § 683 
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Written interrogatories to parties—Continued 
Complaint, 

Allegations assumed to be ti'ue, § 680 
Attack by way of objections to, § 667 
Relevancy and materiality determined from, 
§ 676 

Conclusions, 

Matters or questions of law, § 687 
Restrictions, § 6S6 

Restrictions, matters or questions of law, 
§ 687 

Concurrent use with examination and deposition, 
§ 652 

Concurrent use with motion for production of doc¬ 
uments, § 655 

Condition of premises, scope, § 684 
Conferences with counsel, restriction, § 688, p. 964, 
n. 75 

Confidential matters, restriction, § 688 

Conflict with principles governing, objection, § 669 

Consolidation, § 672 

Construction of rule, § 647 

Contempt, failure to answer, § 694 

Contentions, 

Matters or questions of law, § 687 
Restrictions, § 686 

Contributory negligence, circumstances or cause, 
scope, § 684 
Corporation, 

Answer, § 691 

Officer or agent, § 659 
Names, scope, § 685 

Officers or agents, restriction on privilege of 
self-incriminiation, § 688 
Parties subject to, § 656 
Self-incrimination, § 659 
Counterclaim, premature, § 666, p. 927, n. 35 
Cross-interrogatories, depositions, § 591 
Cumulative, 

Objection, § 670 

Other discovery procedures, § 649 
Default judgment, failure to answer, § 694 
Defense, restriction on disclosure of knowledge 
and information in preparation, § 682 
Deferment of rulings, objections, § 672 
Definiteness, objection, § 668 
Definition, § 645, p. 910, n. 3 
Privilege, § 688 

Demand for bill of particulars, § 650 
Denial of full discovery by large scale production 
of documents, § 655 
Depositions, proceedings on, §§ 591, 592 
Designed to discover important or major facts, 
§ 653 

Disclaimer of knowledge, ground for objection, 
§ 669 

Disclosure of information in statements and doc¬ 
uments, scope, § 675 
Discretion of court, § 665 
Time for answer, § 689 
Dismissal, 

Action on failure to answer, § 694 
Failure of party to attend or serve answers, 
§ 797 

Distinction, procedure by examination and deposi¬ 
tion, § 651 

Districts, restriction on scope, § 681 


Written interrogatories to parties—Continued 
Divorce proceedings, § 648 

Documents and things, use to discovery existence, 
§ 654 

Effect, § 674 
Embarrassment, 

Limitation on number to protect party from, 
§ 663 

Protective orders, § 673 
Equitable actions, § 648 

Estoppel, deny authority of officers of corporation, 
partnership or association to answer, § 659 
Events occurring after beginning of action, rele¬ 
vancy, § 676 
Evidence, 

Answers, § 693 
Character, § 674 

Details, distinction from examination and 
deposition, § 653 

Preclusion of evidence on failure to answer, 
§ 694 

Relevancy, § 676 
Scope, § 683 

Exclusion on objection, § 667 
Expedition of trial, purpose, § 646 
Expenses, 

Limitation on number to protect party, § 663 
Payment, failure to answer, § 694 
Protective orders, § 673 
Unreasonable, objection, § 670 
Experts, 

Information obtained from, § 682 
Scope, § 685 

Exploratory, § 646, p. 911, n. 18 
Extension of time, 

Answer, § 689 
Filing objections, § 667 
Extent of injury dr damage, scope, § 675 
Facts or information. 

Ascertainment, purpose, § 646 
Scope, § 681 

Ultimate facts, scope, § 683 
False answers, § 694 
Piling, discretion of court, § 666 
Fishing expeditions, § 678 
Objection, § 669 

Foreign corporations, defendant, challenge to 
court’s jurisdiction, § 675, p. 940, n. 98 
Foreign countries, residents, § 651 
Form, § 661 

Specific and definite, § 662 
Good cause, necessity to show, § 664 
Grade crossings, notice to railroad company of 
conditions, § 684 
Grounds, § 660 
Refusal, § 667 

Guess, estimate, or speculation, restriction, § 686 

Harassment, objection, § 670 

Hardship, objection, § 652 

Hearing, objections, notice, § 667 

Hearsay, § 678 

Identity of witnesses and others, § 685 
Income tax returns, § 688 
Information already furnished, § 680 
Information as to stranger to action, § 675 
Information within knowledge of party, § 679 
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Written interrogatories to parties—Continued 

Inq[uiry for information to secure admissible evi- 
dence, § 678 

Insurance company investigator, § 659, p. 923, 
n. 81 

Interviews, statements obtained by adverse party 
or agent, restriction on scope, § 682 
Investigation, 

Limitation on scope, § 681 
Results, scope, § 682 
Issues, 

Purposes of interrogatories to narrow and 
clarify, § 646 

Relevancy or materiality, § 677 
Ultimate issues, scope, § 683 
Jurisdiction, 

Lack of, § 675 
Use to establish, § 660 
Knowledge of party interrogated, § 679 
Known matters, § 680 
Leave of court, § 664 

Service within certain period after commence¬ 
ment of action, § 666 
Libel, § 675, p. 940, n. 5 
Liberal construction of rule, § 647 
Relevancy, § 676 
Limitation, 

Number, § 663 
Right, § 645, p. 910, n. 7 
Scope, § 675 

Location of witnesses and others, § 685 
Major facts, distinction from examination and 
deposition, § 653 

Marketing quotas for farms, restriction on col¬ 
lateral attack by, § 648 
Master, reference to, objections, § 667 
Materiality, 

Necessity, § 676 
Subject matter or issues, § 677 
Matters, scope, admitted, available or already 
known, § 680 

Matters relating to adversary’s case, § 681 

Results of investigation or preparation for 
litigation or trial, § 682 
Matters within knowledge of party, § 679 
Medical reports, treatment, § 675, p. 940, n. 5 
Memorandum, possession, scope, § 685 
Misleading or deceptive answers, § 694 
Modification, § 672 
Motions and orders, 

Compelling discovery without interrogatory, 

§ 645 

More definite statement, not mutually ex¬ 
clusive, § 650 
Protective orders, § 673 
Quash, § 672 
Vacate, strike, etc., § 672 
Multiple interrogatories, § 663 
Municipal corporations, § 656 

Answer by officer or agent, § 659 
Names, persons with knowledge of relevant facts, 
scope, § 685 

Negligence, circumstances or cause, scope, § 684 
Notice, § 664 

Motion to answer, § 695 

Number, § 663 | 


Written interrogatories to parties—Continued 
Objections, § 667 

Answer inadmissible in evidence, § 678 
Burdensomeness, § 670 
Definiteness, § 668 
Pishing expedition, § 678 
Grounds, § 669 

Information obtained by prior deposition, 
§ 652 

Information within knowledge of interrogat¬ 
ing party, § 680 
Rulings on, § 672 

Ultimate or evidentiary matters or issues, 
§ 683 

Waiver, § 671 
Opinions, 

Matters or questions of law, § 687 
Restriction, § 686 

Restriction on written interrogatories, § 686 
Restrictions, matters or questions of law, 
§ 687 

Oppression, 

Limitation on number to protect party from, 
§ 663 

Protective orders, § 673 
Restriction on use in oppressive manner, § 670 
Other discovery procedures. 

Admissions, requests for, § 649 
Cumulative, § 649 

Distinctions and availability or prior use, 
§ 649 

Deposition, § 651 

Concurrent or successive use, § 652 
Major facts or evidentiary details, 
§ 653 

Discovery and production of documents, 
§ 654 

Concurrent or successive use, § 655 
Motion for more definite statement, § 650 
Persons who may be interrogated, § 651 
Effect, § 649 

Motion for more definite statement, § 650 
Other remedy, objection, § 669 
Parties subject to interrogation, §§ 656-659 
Adverse parties, § 657 

Plaintiff and third-party defendant, § 658 
Knowledge of party interrogated, § 679 
Officers of corporation, partnership or asso¬ 
ciation, § 659 
Protective orders, § 673 
Partnership, 

Answer by officer or agent, § 659 
Parties subject to, § 656 
Patents, 

Infringement of licenses under, § 675, p. 940, 
n. 5 

Protective orders, § 673 
Payment, expenses, failure to answer, § 694 
Penalty actions, restriction, § 648 
Pending action, service only in, § 666 
Personal injuries, 

Circumstances or cause, scope, § 684 
Time of report, scope, § 684 
Physicians, 

Communications to, privilege, § 688, p. 963, 
n. 75 
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Written interrogatories to parties—Continued 
Physicians—Continued 

Report, use to require party to furnish con¬ 
tents, § 654 

Plaintiff and third-party defendant as not adverse 
parties, § 658 
Pleading, 

Adversity of parties determined on, § 657 
Amplification, § 674 
Construction of language, scope, § 675 
Possession, writing or memorandum, scope, § 685 
Preparation for trial, 

Purpose, § 646 
Scope, § 682 

Prior inquiry, objection, § 669 
Privilege matter. 

Protective orders, § 673 
Restriction, § 6SS 
Procedure, §§ 66^673 

Discretion of court, § 665 
Objections, ante, this subhead 
Protective orders, § 673 

Rulings on objections in striking interroga¬ 
tories, § 672 
Time for service, § 666 

Production on inspection of documents, § 654 
Proofs obtained by as part of trial record,’§ 674 
Protective orders, § 673 
Public record, matter of public record, § 680 
Purpose of interrogatories, § 646 
Questions of fact, scope, § 687 
Questions of law, restriction, § 687 
Railroads, notice of conditions at grade crossing, 
§ 684 

Reference to master, objections, § 667 
Relevancy, 

Necessity, § 676 

Subject matter or issues, § 677 
Request for continuing information, § 663 
Research, 

Acquire information for answer, § 689 
Scope, §§ 679, 681 

Residents of foreign country, § 651 
Rulings on objections, § 672 
Scope, §§ 675-688 

Discretion of court to control, § 665 
Secret formulas, protective orders, § 673 
Self-incrimination, § 659 

Limitation, answer, § 675 
Privilege against, § 688, p. 963, n. 75 
Service, 

Adverse party, § 645 
After deposition, § 652 
Time, § 666 

Within certain period after commencement of 
action, § 664 


Written interrogatories to parties—Continued 
Sets, § 663 

Leave of court, § 664 
Motion to strike, § 672 
Signature, answers, § 692 
Specific, objections, necessity, § 668 
Statements by witnesses to partfes, § 651 
Statements gathered by counsel, § 651 
Striking, 

Pleadings on failure to answer, § 694 
Written interrogatories, § 672 
Subject matter, relevancy or materiality, § 677 
Successive use with examination and deposition, 
§ 652 

Successive use with motion for production of doc¬ 
uments, § 655 

Sufiiciency of answers, § 692 

Summary judgment, postponement of answer un¬ 
til determination of motion for, § 689 
Summary of oral statement, § 654 
Suppression, § 672 
Deposition, § 632 
Surprise, purpose to avoid, § 646 
Test of objection, § 667 

Third parties, information from, scope, § 679, 
p. 949, n. 54 

Third-party defendant and plaintiff as not ad¬ 
verse parties, § 658 

Third-party defendants, defenses of contributory 
negligence and assumption of risk, § 684 
Time, 

Answer §§ 667, 689 

Objection, waiver by failure to file on time, 
§ 671 

Report, personal injuries, § 684 
Service, § 666 
Trade secrets, § 688 

Protective orders, § 673 
Truth of admitted writings, objection, § 672 
Ultimate or evidentiary matters or issues, § 683 
United States, parties subject to, § 656 
Vacation, § 672 

Verification, signatures to answer, § 692 

Vexatious, objection, § 670 

Waiver, objection, § 671 

Witnesses, identity and location, § 685 

Work product of attorney, restriction on scope, 

§ 682 

Writings, possession, scope, § 685 
Wrong parties, jurisdictional defect, § 168 
Wrong venue, change of venue, §§ 515, 516 
Wrongful death. Death, ante 

Wrongly designated motions, treated as motion for 
judgment on the pleadings, § 407 
X-rays, 

Jury room, presence, § 929, n. 36 
Production for inspection, § 730 


End of Volxtmk 
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